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Case No. 7,561. 

Es parte JUDSON. 

[3 Blatchf. 89.] 1 

Circuit Oourl^ S. D. New York. Nov. 22, 1853. 

Witness — Subpoena — ^Attachment — ^Practice. 

1. The practice stated as to issuing an attach- 
ment against a witness for his refusal to obey 
a subpoena issued by this court, requiring his ap- 
pearance before a United States commissioner, 
to be examined, de bene esse, as a witness in a 
suit pending in another district, under section 
30 of the act of September 24, 1789 (1 Stat. 
88), on the ground that he resides more than one 
hundred miles from the place of trial of such 
suit 

[Cited in Re Dunn, Case No. 4,173; U. S. v. 
Tilden, Id. 16.522.] 

2. On the motion for such an attachment, this 
court will not examine the question as to wheth- 
er the foreign suit is a real or a fictitious on©,, 
or an amicable one, or as to the object of ex- 
amining the witness, but will assume that the 
suit is carried on in the usual way. 

[Cited in Johnson Steel Street-Rail Co. v. 
North Branch Steel Co., 48 Fed. 193.] 

This was a motion by the defendants in a 
suit pending in the circuit court for the dis- 
trict of Massachusetts, brought by Horace 
H. Day against the Boston Belting Com- 
pany, ror the issuing of an attachmem; 
againt William Judson, for refusing to obey 
a subpoena issued by this court, requiring 
him to appear before a United States com- 
missioner, to be examined, de bene esse, as 
a witness in that suit, under the 30th sec- 
tion of the act of September 24, 1789 (1 Stat. 
88), on the ground that he resided more than 
one hundred miles from the place of trial 
of such suiL 

Edgar S. Van Winkle, for the motion. 
Edward N. Dickerson, for Judson. 

1 [Reported by Samuel Blatcbiord, Esq., and 
here reprinted by permission.] 
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NELSON, Circuit Justice. Several grounds 
of objection are set up, on the part of the 
witness, to the granting of this motion. 
Among other things, it is said that the suit 
is an amicable one; that the contending 
parties in it are in fact Identical; and that 
the purpose of examining the -witness is to 
obtain evidence from him, to be used, not 
in the suit in which the subpoena was issued, 
but in other cases now pendhig in whicli 
the witness is Interested, and in which such, 
evidence may be used to bis prejudice. It is 
also intimated, that the suit is a fictitious- 
one, got up to enable the parties to it to ex- 
amine this witness. He states, in an afii- 
davit made by him, that the defendants in. 
the suit claim to derive from him their right 
to the patent for the infringement of which 
the suit is brought, and under which they 
are carrying on their busmess. We incline 
to think that we ought not to regard as suffi- 
cient these grounds of objection set up by 
the witness. We are bound to assume that 
this is a pending litigation, carried on in the 
usual way and affecting the rights of the 
parties to it, and that the defendants are 
entitled to all the usual methods of obtalninj; 
testimony. Judson is not a party to the suit, 
and seems to be a competent witness. And, 
if it is true that the defendants claim a right 
derived from him, so far his testimony may 
be very material to theh- rights in the litiga- 
tion. We therefore think that we cannot look 
into the matters set up to impeach tbe good 
faith of the proceedings, and are bound to 
presume that they are carried on in the usual 
way. This is neither the time nor the place 
to impeach their bona fides. The proper 
place to do so is before the court in which 
they are pending, and, until a determination 
by that court, condemning them, is procured, 
we must assume that they are prosecuted in 
the usual way. 
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The question of practice involved, in this 
application was new to me, never having 
arisen before me. I therefore referred to the 
district judge, who has had more experience 
in such cases. I had seen a notice of a case 
decided by him some yeai's ago, in which 
he recognized the principle involved in this 
motion. Our views in regard to it entirely 
■concm'. I mention this that there may be 
no doubt hereafter on the question. The at- 
tachment against the witness must be issued. 

[A motion was subsequently made for an at- 
tachment against the above party to compel him 
to answer a question put to Mm on his exam- 
ination before a commissioner. Tt was denied. 
Case No. 7,563.] 



Case No. 7,563. 

In re JUDSON. 

[2 Ben. 210; i 1 N. B. R. 364 (Quarto, 82); 35 

How. Pr. 15; 1 Am. Law T. Kep. 

Bankr. 120.] 

District Court, S. D. New York. jSIareh 15, 
1868. 

BaXKRUPT'S EXAMISATIOS — CoSSDLTATION WITH 

Counsel. 
A bankrupt under examination as a witness, 
has no absolute right to consult with his counsel 
respecting the answer to be made to a question 
propounded to him, and to put in, as such an- 
swer, an answer prepared by such counsel, as 
the result of such consultation; but he may ad- 
vise with his counsel concerning his answers 
when lie register can see cause therefor. 

By JOHN B-'ITGH, Register: 

2 [In an examination of the above named 
bankrupt [Curtis Judson], upon the appli- 
cation of Thomas Hope, a creditor, under 
section 26 of the bankrupt act [of 1867 (14 
Stat. 529)], general orders rule 10, this ques- 
tion has arisen, and the same is certified to 
his honor, Judge Blatchford, with the facts. 
The counsel for the creditor propounds a 
question to the bankrupt under examination, 
and requires a direct answer. The counsel 
for the bankrupt claims the right to counsel 
with, and to prepare and answer for the 
bankrupt before he answers the question. 
To this the counsel for the ci'editor objects, 
and claims that the bankrupt is a witness, 
and must be examined as a witness, subject 
to the same rules and privileges as other 
witnesses. This brings up the question: Can 
a bankrupt during his examination consult 
counsel, and have his advice as to the an- 
swer to be given, or have the answer framed 
for him bj' his counsel, or can he, while on 
the stand as a witness, advise with, or con- 
sult his counsel as to his answer? In the 
state courts in this state, in examination un- 
der supplementary proceedings, a practice 
has grown up of allowing the person so ex- 
amined to have counsel. The case of Leroy 
v. Halsey, 1 Duer, 589, also reported in 1 Code 
R. (N. S.) 275, is cited as an authority for 
such* practice, but the decision in that case 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [From 1 N. B. R. 364 (Quarto, 82).] 



does not authorize any such practice. By 
the act of congress, July 16, 1862 [12 Stat. 
588], it is the practice of the United States 
district courts to follow the rules of the re- 
spective state courts in regard to all qiies- 
tions of evidence, and the examination of 
witnesses. Since the act of July 16, 1862, 
parties to the action or proceedings are also 
witnesses. The examination of a party to an 
action or proceeding is a recent innovation 
upon the common law. In this state, in the 
year 1818, an act was passed authorizing the 
examination of a plaintiff as a witness in 
certain cases; again, in the year 1820, mak- 
ing plaintiffs competent as witnesses in cer- 
tain cases. In 1835 an act was passed 
whereby in suits on bills of exchange and 
promissory notes the plaintiff was entitled 
to the testimony of any defendant as a 
witness. A defendant was also entitled to 
the testimony of any co-defendant as a 
witness. In 1850, the act relating to the loss 
of baggage in railroads was passed, whereby 
the plaintiff in an action for the loss of bag- 
gage could be a witness and prove the loss 
of the articles, &C- The passage of the act 
of 1847, authorizing the examination as a 
witness of the parties to the action, sections 
1, 2, and 3, were as follows: "An act to au- 
thorize parties in civil suits, at their election, 
to obtain the testimony of the adverse 
party." Passed 1847, c. 462, p. 630. 

["Section 1. Any party in any civil suit or 
pi'oceeding, either in law or equity had be- 
fore any court or officer, may require any 
adverse party, whether complainant, plain- 
tiff, petitioner, or defendant, or any one of 
said adverse party, any and every person 
who is beneficially interested in said suitor 
proceedings, though not nominally a party, 
to give "istimony under oath in such suit 
or proceeding; and such adverse party may 
be examined orally, or under a commission, 
in the same manner as persons not parties 
to such suit or pi'oceeding, and who are 
competent witnesses therein, and such par- 
ties may be subpoenaed, and has attendance 
as a witness compelled, or he may be ex- 
amined by a commission, or conditionally, or 
his testimony perpetuated in the same man- 
ner as any competent witness. 

["Sec. 2. The court or officer before whom 
such suit or proceeding may be had, shall 
have power to dismiss tlie bill, petition, or 
proceeding of any party, or any part thereof, 
with costs, or nonsuit any party, or strike 
out, or disregard any defence, or any part 
thereof, of any party who sliall refuse to 
testify. 

["Sec. 3. Any party in any suit or pro- 
ceeding as aforesaid, shall be required, to 
entitle him to examine the adverse party as 
a witness in any such suit or i)roceeding, to 
summon such adverse party to attend the 
trial or hearing in such suit or proceeding, 
to give testimony therein in the"same man- 
ner as the attendance of witness in ordinary 
cases." 
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[The act of congress July 16, 1862, provides 
"that the laws of the state in wMch the 

court shall be held, shall be the rules of 

as to the competency of witnesses in the 
court of the United States." The wife of a 
party to the action, although a party to the 
suit, could not be compelled to testify as a 
witness by the defendant, by the state law. 
5 Barb. 156. But by the act of May 10, 1866, 
she now can be, and under the bankrupt act 
she can be subpoenaed as a witness, and un- 
less she testifies as per section 26 of the 
banlirupt act, the husband cannot be dis- 
charged. In 1849, the Code of Procedure was 
enacted. By section 292, a judgment debtor 
could be examined in the same manner as 
any other witness by that act; the ^siamina- 
tion of a party was the same as the exam- 
ination of a witness; same by all the pre- 
vious statutes. By a careful perusal of sec- 
tion 26 of the bankrupt law, the act of this 
state, 1847, sections 1, 2, 3, and of section 292 
of the Code, it is fair to infer that section 
26 of the bankrupt law, as well as general 
orders in bankruptcy, rule 10, were founded 
upon the act of New York, 1847, and the 
Code, § 292; consequently the same rules as 
to the taking of the testimony of parties to 
an action or proceeding, should govern the 
examination of witnesses in the United 
States district courts. The banki'upt is ex- 
amined as a witness at the instance of the 
creditor, who is the adverse party. The ex- 
amination of a bankrupt is an examination 
in open court upon the trial of the cause, 
and must of necessity be an oral examina- 
tion; 'and it is in the discretion of the court 
to allow the bankrupt counsel on an exam- 
ination, even the counsel of record in the 
cause. Peabody v. Harmon, 3 Gr^ji 113. 

[I hold that the bankrupt mu^ be exam- 
ined as a witness, the same in all respects as 
if examined as a witness in any cause on 
trial in ■ the district court. Counsel may 
raise any objection, or take any exceptions, 
the same as at a trial in the district court. 
But the witness, be he the bankrupt or any 
other witness, cannot during such examina- 
tion consult with counsel, or receive advice 
or suggestions from any person. The coun- 
sel for the bankrupt should be allowed to 
examine' him as to any matter pertinent to 
his examination by the creditor (In re Bragg 
{Case No. 1,799]), or as to any matter set 
forth in the schedule. Bankrupts are un- 
willing witnesses. Their examination should 
be fuU, fair, and searching, not irrelevant 
(Ex parte Legge, 17 Jur. 415); should relate 
to all matters tending to show the bankrupt 
to have property other than that mentioned 
in the schedules (page 20. Manual U. S. 
Bankr. Act, and the case there cited; 1 Duer, 
589). He must answer all questions touch- 
ing or concerning his propeity, or any ques- 
tion tending to show he has property, inter- 
est in property, or rights in action not men- 
tioned in his schedules, as required by the 
bankrupt act, and rules tbereln. The sched- 



ules are his direct examination, and his ex- 
amination by the assignee or creditor is a 
cross-examination. In this case the bank-, 
rupt is attended by two good lawyers, who 
claim the right to consult the bankrupt as 
to his answers, and to frame them for him, 
and cite the Patterson Case [Case No. 10,- 
815], 1 Duer, 589, and Law Hep, 514. Keg- 
Ister Bwight held, "that in his opinion the 
bankrupt should have the privilege of con- 
sulting with his counsel while under ex- 
amination, provided that such consultation 
does not canse delay in the proceedings;" 
and the judge held: "Within the limits 
above stated by the register, that is, to 
the extent of allowing to the bankrupt the 
privilege of consulting with his counsel while 
under examination, provided such ' consul- 
tation does not cause delay in, the proceed- 
ings, the register is the proper judge of the 
propriety of allowing to the bankru^it such 
privileges, and the court will not interfere 
with the exercise of such discretion in. ordi- 
nary cases." In this case, I hold that the 
counsel's consultations with the bankrupt 
during the examination, and also in part pre- 
paring the answer of the bankrupt in this, 
cause, does cause delay in the proceedings, 
also hinders and impedes the proceedings, 
causing much delay, but not more so than 
consultations with counsel and the prepara- 
tion of answers necessarily require. To the 
court's allowing counsel to tins bankrupt on 
his examination, counsel for the creditor is 
strenuously opposed, citing 3 Gray, 113, as 
authority to the contrary; and it is evident 
that if the bankrupt can have counsel to 
prepare his answers to the questions asked 
him, the examination must be greatly im- 
peded, and the examination prolonged to an ■ 
intolerable length; the examination of the 
bankrupt becomes the examination of his 
counsel, which would at once defeat the in- 
tention of the law, and raider the examina- 
tion of a bankrupt under section 26 of the 
bankrupt act a mere farce. Some rule should 
be adopted whereby the rights of a bankrupt 
under examination should be defined and 
definitely settled, and the way in which a 
bankrupt should be examined minutely speci- 
fied. In this case I hold the examination of 
the bankrupt under section 26 of the act 
and general orders, rule 10, shall be con- 
ducted in all respects before me at the cham- 
bers of this court as if the cause was in 
progress of trial before the judge of the dis- 
trict court. That the bankrupt, Cuitis Jud- 
son, must take the stand as a witness, must 
answer the questions without advice or con- 
sultation, with any person while on the stand 
as such witness. And that the bankrupt can- 
not consult with his counsel, or with any one, 
while on the stand as a witness, as to the 
way or manner he shall answer the questions 
put to him. 

[Since writing the above opinion, I have 
seen the opinion of Judge Lowell, United 
States district court, Massachusetts, in Re 
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Tanner [Case No. 13,745]. The court Iield 
that a bankrupt under examination has no 
right to consult with his counsel, except when 
the magistrate before whom the examina- 
tion is conducted, has good cause for allow- 
ing it. His opinion is very full, and covers 
the point taken in this case by the counsel 
for the bankrapt. 

[The counsel for the bankrupt except to 
the ruling of the register, and ask that the 
same be certified to your honor.] 3 

In this case, the register certified to. the 
court the question whether the bankrupt, 
■while under examination, had the absolute 
right to consult with counsel respecting the 
answer to be made to a question propounded 
to him, and to put in, as such answer, an an- 
swer prepared by such counsel, as the result 
of such consultation. The register referred 
to the case of Tanner, decided by Judge 
Lowell, in the district court for the district 
of Massachusetts. 

BLATCHFORD, Disti'ict Judge. . I have 
carefully examined the decision of Judge 
LoweU in the case of Tanner [supra], and 
concur fully in his views, in all respects, 
as there expressed. 



Case Wo. 7,663. 

In re JUDSON. 

[3 Blatchf. 148.] i' 

Circuit Court, S. D. New York. Dec, 1853. 

Attachment fob Contempt— Witness. 

1. An attachment for contempt of court will 
not he granted unless a case of clear contempt 
is established. 

2. When the contempt is not committed in fa- 
cie curiae, it must be proved by afi&davits from 
persons who witnessed it. 

[Cited in Re Wood, 82 Mich. 83, 45 N. W- 
1116.] 

3.. Where a witness, on his examination he- 
fore a commissioner of this court, de bene esse, 
under section 30 of the judiciary act of Septem- 
ber 24, 1789 (1 Stat. 88, 89), in a suit pending 
elsewhere, refused to answer a question put to 
him, and, on a motion to this court for an at- 
tachment against the witness for contempt, 
nothing appeared but the fact of such refusal, 
and the materiality of the evidence sought was 
not shown: Held, that the attachment could not 
be granted. 
[Cited in Roberts v. Walley, 14 Fed. 170.] 
[Cited in Bates' Case, 55 N. H. 326; Thomas 
V. People (Colo. Sup.) 23 Pac. 328.] 

4. The same rules must be applied in deter- 
mining the propriety of compelling a witness to 
answer a particular question, on his examina- 
tion, de bene esse, before a commissioner, under 
the act of 1789, that govern the court on the ex- 
amination of a witness on a trial before the 
court. 

[Cited in XJ. S. v. Anon,, 21 Fed. 771; Re 
Allis. 44 Fed. 217.] 

This was a motion for an attachment to 
compel one William Judson to answer a 

3 [From 1 N. B. B. 364 (Quarto, 82).] 
1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



question put to him on his examination be- 
fore a commissioner of this court, as a wit- 
ness de bene esse under the provisions of 
the 30th section of the act of congress of Sep- 
tember 24, 1789 (1 Stat. 88, 89), in a suit 
pending in the circuit court of the United 
States for the district of Massachusetts. 
[The witness had previously been brought 
in by an attachment. Case No. 7,561.] In 
the course of his examination, the loUowing 
question was propounded to the witness: 
"Did you pay Chaffee any money for said 
assignment" (in regard to which assignment 
he had previously been questioned and had 
given testimony), "at the time it was given, 
or have you paid him any since therefor, and 
when, and how much?" The witness declined 
to answer the question, alleging that it was 
irrelevant to the cause, and, also, that all the 
knowledge he had in relation to the matter 
inquired about, he obtained in the way of 
his profession, as an attorney and counsellor 
at law, as attorney for one Charles Good- 
year, and that all his acts in the matter were 
in that capacity; and he insisted that his an- 
swering the question would be in violation 
of the privilege of Goodyear, his client. The 
commissioner directed the witness to an- 
swer the question. He refused to do so, 
and tendered a demmrrer in writing to the 
question for the causes before stated. A mo- 
tion was made to the commissioner to com- 
mit the witness for contempt in refusing to 
answer the question proposed. The commis- 
sioner declined acting on the motion, and ad- 
journed the examination to an after day, and 
certified to this court his proceedings, and 
the demurrer put in by the witness. 

Charles O'Conor, for witness. 

Edgar S. Van Winkle, for the motion. 

BBTTS, District Judge. It is a cardinal 
principle, in relation to the summary and im- 
perative proceeding by attachment, that that 
writ will not be granted unless a case of 
clear contempt be established. When the 
contempt is not committed in facie cm-iae, it 
must be proved by affidavits from persons 
who witnessed it. 7 Dane, Abr. pp. 307, 308, 
c. 220, art. 4. The evidence accompanying 
the papers on this motion proves no other 
fact than the refusal of the witness to an- 
swer the question propounded. There is 
nothing tending to show the connection of 
the inquiry with the subject matter of the 
action or defence, and the motion is urged 
upon the assumption that the witness was 
bound to answer the interrogatory, whatever 
might be the character of the disclosure ob- 
tained by it, and has committed a contempt 
of court by refusing to do so. 

I see no reason why any more stringent 
obligation should be imposed upon a witness 
in these outside examinations than is en- 
forced in court. Before the court will ad- 
judge a witness to be in contempt or commit 
him therefor, it will require more than 
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proof of the fact that he declines to respond 
to a question. It will inquire whether the 
question is relevant and material to the case 
or hearing (1 Greenl. Ev. § 319); and also 
whether the witness is legally exempt from 
answering it. No contumacy can he imput- 
ed to him, until these points are determined. 
The law gives no color to the practice, which 
not unfrequently intrudes upon judicial pro- 
ceedings, of besetting a witness with imper- 
tinent inquiries, calculated to pry into his 
private affairs, or into his own character or 
that of other persons, or to subject him to 
personal liability, when the inquiries are not 
shown to have a legitimate bearing upon the 
cause on trial; and it is guarded in coercing 
answers to questions when their materiality 
is not clearly manifest. In this case, the 
court will not suspect any improper motive 
in the party pushing the inquiry which was 
resisted by the witness, nor, on the other 
hand, is it furnished with means to deter- 
mine that the witness > refused to answer 
from a refractory or contumacious disposi- 
tion. It is enough to say, that the party 
who invokes the co-art to order the witness 
to be imprisoned until he consents to give 
the testimony demanded, has omitted to 
prove that such testimony might be relevant 
and material to the issue in the cause. The 
English court of exchequer refused an at- 
tachment against a witness for not attending 
the court upon subpoena, although the affida- 
vits asserted that his evidence was material 
and necessary for the party who subpoenaed 
him, because of the immateriality of the evi- 
dence sought for, and also because the affida- 
vits did not specify in what respect the evi- 
dence was material. Dicas v- Lawson, 1 
Cromp. M. & R. 934, 5 Tyrw. 235. And an 
action cannot be maintained against a wit- 
ness by the party who subpoenaed him, for 
refusing to appear and testify, without proof 
that his testimony was material. 3 Daniell, 
Ch. Prac. 27. 

The counsel for the motion urges that it 
belongs to the court in Massachusetts, on the 
return of the deposition, to determine 
whether the evidence is pertinent to the case, 
and that that coiui: will exclude the evi- 
dence if it is fovmd not to be pertinent This 
argument is correct, in so far as it relates to 
the conduct of the commissioner. That offi- 
cer must write down and return to the court 
any species of evidence offered before him, 
and the court will receive or reject it accord- 
ing to the rights of the parties. But most 
serious mischief may be in that way effect- 
ed, if a witness is compellable, in all cases, 
to answer, in the first instance, all questions 
put to him. He may be thus compelled to 
make public important secrets in relation to 
the rights or character of himself or others, 



which the party extorting them has no title 
to or interest in, and which are drawn out 
through a course of interrogation that would 
have been peremptorily arrested had the ex- 
amination taken place in open court 

These ex parte examinations cannot claim 
privileges or powers which the court they 
are designed to aid could never exercise it- 
self. This court interposes its authority, to 
compel witnesses to attend before commis- 
sioners and give evidence there, under the 
provisions of the 30th section of the judi- 
ciary act of 17S9, which declares that any 
person may be compelled to appear and de- 
pose before a commissioner, in the same 
manner as to appear and testify in comi:. 
Accordingly, a refractory or reluctant wit- 
ness, who has been duly subpoenaed to at- 
tend for examination before a commissioner, 
will be made to obey the order, to the same 
extent as if the writ of subpoena had been 
returnable to this court. There is nothing 
in the law, or in the reason of the case, 
which supplies a different authority, in re- 
spect to ex parte evidence taken out of 
court, from that which legally appertains to 
the court in proceedings before it The act 
places both on the same footing. 

I do not determine other points raised and 
discussed on the argument, as to whether a 
commissioner can take depositions except 
under an express order of the court made in 
a cause, or under a commission; as to wheth- 
er the issues between the parties in the 
cause must be before the commissioner; as 
to whether a witness can object by demur- 
rer to questions proposed, or is competent to 
take, on his own part the exception, that 
questions put to him are irrelevant to the 
case; nor as to whether the facts set up by 
the witness in this case establish a privilege 
in Goodyear, his client, which prevents the 
witness from testifying to the matter in- 
quired of. 

My decision Is placed on the ground, that 
there is no evidence before the court that the 
question which the witness refused to an- 
swer had any materiality whatever to the 
cause, and that this court ought not to award 
the high writ of attachment, to- draw out an- 
swers to questions which may turn out to 
be frivolous and impertinent There must 
exist a plain reason for believing that the 
ends of justice may be frustrated by the re- 
cusancy of a witness, unless his reply be 
coerced to an interrogatory, before the court 
will subject him to the summary and impem- 
tive process of attachment The motion is 
denied, with costs. 
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Case No. 7,564. 

JUDSON T. BRADFORD et al. 

[3 Ban. & A. 539; i 16 O. G. 171; Merw. Pat 
Inv. 462.] 

Circuit Court, D. Massachusetts. Oct. 9, 1878. 

Patents — Pkesumption of Validity — Trial. 

1. Issues of fact in civil cases in the circuit 
courts may be tried and determined without a 
jury, whenever the parties or their attorneys 
of record file with the clerk a stipulation in writ- 
ing, consenting to that mode of trial. 

2. All matters of fact involved in the hearing 
of an application to reissue a patent, and in 
granting it, are conclusively settled by the de- 
cision of the commissioner of patents in grant- 
ing the application. 

3. A patent offered in evidence afCords a prima 
facie presumption of its validity, but such pre- 
sumption may be overcome by proof that the im- 
provement was previously made and reduced to 
practice by another, in this country; or that it 
had been previously known to and used by oth- 
ers here before it was invented by the plaintiff; 
or that it had been patented or described in 
some printed publication prior to the supposed 
invention by the patentee. 

4. Mere discovery of a patentable improve- 
ment does not constitute it the proper subject 
of a patent, unless it be embodied, if a machine, 
into working machinery, and adapted to prac- 
tical use. 

5. Evidence of mere prior knowledge, without 
use, is not sufficient to defeat a patent prima 
facie valid; the invention must be shown to 
have been complete, and capable of working. 

[Cited in Stitt v. Eastern R. Co., 22 Fed. 651.] 

6. Requisites of notice of defences of prior 
patents or public use, stated. 

7. Where the evidence with regard to license 
fee, showed only a single license: held, that, un- 
der the circumstances of this case, it could not 
be regarded as affording the only measure of 
compensation to which the plaintiff was entitled. 

[Cited in Westcott v. Rude, 19 Fed. 833; Gra- 
ham V. Piano Manuf 'g Co., 35 Fed. 598.] 

[This was an action against E. P. Brad- 
ford and others to recover damages for the 
infringement of letters patent No. 173,124, 
panted to Catherine Judson February 8, 1876, 
and reissued June 12, 1877 (No. 7,729).] 

L. B. Thompson and T. W. Clarke, for 
complainant- 

J. L. Newton and T. L. Livermore, for de- 
fendants. 

CLIFFORD, Circuit Justice. Issues of 
fact in civil cases in the circuit court may be 
tried and determined without a jury, when- 
ever the parties or their attorneys of record 
file with the clerk a stipulation in writing, 
consenting to that mode of trial. Pui-suant 
to that regulation, the proofs in this case 
were taken in open court, and the cause was 
heard without the intervention of a jury. 
Reissued letters patent for an improyement 
in corset-springs are held by the plaintiff, 
and she charges in her writ and declaration 
that the defendants have infringed the ex- 
clusive right, which the patent secures to her 

1 [Reported by Hubert A. Banning, Esq.. and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



as such patentee, of making, using and vend- 
ing the patented improvement, and claims 
damages for the alleged injury. 

Service was made, and the defendants ap- 
peared and filed an answer, setting up sev- 
eral defences to the effect following: First: 
They deny that the plaintiff, as such pat- 
entee, was the original and first inventor of 
the alleged improvement Second. They de- 
ny that the alleged improvement is either 
new or useful. Third. They insist that the 
alleged improvement was known to, and had 
been used by, the several persons whose 
names and places of residence are set forth in 
their original answer. Fourth. They allege 
that the improvement described in the second 
claim of the plaintiff's patent is found in 
each of the three patents mentioned in their 
original answer, and which are set up in de- 
fence to the action. Fifth. They also deny 
that they have ever infringed the patented 
improvement of the plaintiff, but admit that 
they have made corset-clasps, having studs 
situated as described in said second claim of 
the patent in question, with the fastening- 
spiing lying upon the busk when in use in 
the manner described in that claim. Sixth. 
Even if the patent is valid and the charge 
of infringement is proved, still the defend- 
ants insist that the plaintiff is not entitled 
to more than nominal damages. 

Some of the defences are several times re- 
peated; but the whole substance of the de- 
fence is embraced in these several proposi- 
tions. Defences of a like character are set 
up in the amendment to the answer, in which 
it is alleged that the supposed impi-ovement 
is superseded by certain other patents there- 
in described, and that it was known to many 
other persons therein named prior to the al- 
leged invention made by the plaintiff. Leave to 
amend the answer was also filed by the de- 
fendants on the day of the healing; but the 
court, in view of all the circumstances, de- 
nies the application as not havrog been filed 
in season to justify its allowance. Patents, 
in certain cases, may be surrendered and re- 
issued, but the reissued patent must be for 
the same as the original. Persons sued as 
infringei-s may set up the defence that the 
reissue is for a different invention from that 
described and secured in the original pat- 
ent; but all matters of fact involved in the 
hearing of an application to reissue a patent 
and in granting it, are conclusively settled 
by the decision of the commissioner in grant- 
ing the application. Power to grant reis- 
sued patents, as well as originals, is vested 
in the commissioner, and when that power 
has been lawfully exercised, and a patent 
has been duly granted, whether reissued or 
original, it is of itself, if introduced in evi- 
dence by a party claiming redress for an al- 
leged infringement prima facie evidence 
that the patentee is the original and first in- 
ventor of that which is therein described and 
secured to him as his invention. Redress 
for infringement is sought by the plaintiff in 
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this case, and the reissued patent, having 
been introduced in evidence, affords a prima 
facie presumption of the validity of the pat- 
ent described in the declaration. Grant that, 
and still that presumption may be overcome 
by proof that the improvement was previous- 
ly made and reduced to practice by another 
in this country; or that it had previously 
been known to and used by others here be- 
fore it was invented by the plaintiff; or that 
it had previously been patented or described 
in some printed publication prior to the sup- 
posed invention by the patentee. Questions 
of the kind usually make it necessary to 
examine the specifications and drawings of 
the patent, in order to understand what its 
elements or ingredients are, and, in the case 
of a machine patent, to ascertain their mode 
of operation. 

My invention, says the patentee, relates 
particularly to that portion of a corset known 
as the dasp or spring, and is intended to 
strengthen the clasp or busk, and especially 
at that portion of the same near the natural 
waist, where breakage is most liable to oc- 
cur. Strength is imparted to the clasp or 
busk by means of an additional supporting 
steel or spring fixed immovably upon the 
wide steel or busk at two points, having its 
ends free, one above and the other below the 
waist, or centre of the busk. Improvements 
of the kind, the patentee admits have been 
patented, which include additional strength- 
enijig steels, unfastened or fastened ait the 
centre to the main steel; but she alleges to 
the effect that her improvement, which is 
fastened at the two points named, is better 
than those previously patented, because the 
steels between the points of fastening are 
kept stiff by the fastenings, and help to sup- 
port each other, while, if they were merely 
fastened at the centre, the additional strength 
would only be that of an unaided steel, as 
weakened by the fastening process. Decid- 
ed merit is also claimed for the patented im- 
provement, because the studs, in order to 
strengthen the dasp, are placed near the 
edge of the busk which is farthest from the 
fastening-spring, which, it is said, is the re- 
verse of the usual position, and brings the 
fastening-spring over the strengthening- 
steel and over the centre of the busk. Com- 
bined as the three steels are under the de- 
scribed arrangement, it is clear that the 
clasp is much strengthened, and the patentee 
states that even if the strengthening-steel be 
omitted, still the arrangement is better than 
those in prior use, as the fastening-steel, in- 
stead of lying upon the side of the busk, wiU 
lie upon its centre, inasmuch as the studs are 
upon the left instead of the right side. Mi- 
nute description is rtiien given of the several 
devices embodied in the patented improve- 
ment, and the function which each pei-foi-ms 
is clearly delineated by reference to the 
drawings, from which it is clearly shown 
that the clasp is strengthened in two ways, 
first, by the position of the fastening-spring 



hooking over to the farther side of the busk, 
and secondly, by the short steel spring 
placed near the centre of clasp-springs at 
the natural waist, where the springs are 
most liable to be bent and strained. 

Special reference will only be made to tiie 
second claim, for the reason that the charge 
of infringement, as made in the argument, 
applies exclusively to that claim, which is 
for: "In a corset-clasp, a busk or spring, 
having its studs or fastening devices placed 
near the edge, farther from that side of said 
busk or spring over which the fastening- 
spring is brought to be attached to said busk' 
or spring, thus causing the said fastening- 
spring to lie upon said busk or spring near 
its centre or farther edge, for the purpose 
set forth." 

Beyond all question, the invention, as the 
patentee states, relates to that portion of the 
corset generally known as the clasp or 
springs, but the court is of the opinion that 
the invention in question, when viewed in 
connection with the descriptive portion of 
the specification, may be considered as a 
combination of old elements into an improved 
busk or clasp, provided with studs placed as 
described, and combined with the described 
overlying spring, the whole apparatus or con- 
trivance constituting an improvement in cor- 
sets, as alleged in the introductory words of 
the specification- 
Two narrow corset-springs were formerly 
used by manufacturers of the article— the 
fastening-spring having clasps to hold the 
corset together when closed around the waist 
of the wearer, the studs upon the busk be- 
ing placed near the inner edge thereof, to- 
ward the fastening-spring, thus bringing the 
two springs adjacent to each other. Difficul- 
ties attended that mode of arranging the 
springs, as all the witnesses agree. Incon- 
venience resulted to the wearer, as it became 
necessary, in order to fasten the corset,' to 
bring the two springs together, which fre- 
quentiy had the effect to pinch the under-gar- 
ment and to cause the springs to break, ren- 
dering the corset valueless before it had been 
much worn. Efforts of various kinds were 
made to obviate these difficulties, but the 
efforts were not attended with much success 
prior to the patent in controversy. Plans 
of various sorts were devised, but the plain- 
tiff, it appears, conceived the idea of placing 
the studs in a wide busk, on the farther 
edge thereof from the clasp or fastening, 
which brings the clasp, when fastened, in 
a central position over the busk, thus giving 
strength and stability to the corset-springs. 
Additional strength is also imparted to those 
springs by another device, described as a 
short steel, lying upon the centre of the 
busk, with two fastenings near the centre, 
and having its ends free; but it is not neces- 
sary to give that device much consideration, 
as it is conceded that it is not infringed. 

I. Three patents are named in the origiual 
answer, as supporting the first defence. 
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They are as follows: (1.) The Sehneller pat- 
ent, dated September 10, 1872. (2.) The 
Drew & Bayliss patent, dated September 9, 
1853. (3.) The Roby patent, dated August 
26, 1873. Two of the claims of the patent 
first named are referred to as supporting 
the defence that the patent in controversy 
is not valid. Of these, the first is a claim 
for a corset-spring, composed of two blades 
of steel or other flexible and elastic mate- 
rial, one of the blades being made to cover 
the other, when the two parts of the corset- 
spring are connected by means of the de- 
scribed hooks, having rounded backs and 
curved on the inside, as set forth. Unlike 
the first, the other, which is the third claim 
of the patent, is for a corset-spring composed 
of thi-ee blades of elastic material, one blade 
forming the clasp and covering the other 
two blades when all are brought in position, 
said blades being so adapted as to be con- 
nected together by hooks having rounded 
backs as described. Prior explanations in 
respect to each of these claims are given in 
the specification. In respect to the first, the 
patentee states that the invention consists 
in a corset-spring, composed of two blades 
of steel or other flexible and elastic material, 
so arranged that, when the parts of said 
spring are connected, one of said blades 
covers the other blade or blades, thereby 
increasing the strength and elasticity of the 
device, and preventing the same or any part 
thereof from turning edgewise, or from leav- 
ing an open space between the two ends of 
the corset; the patentee adding that the 
blades are connected together by hooks hav- 
ing rounded backs, and that, being curved 
on the inside, they approach each other close- 
ly, as lateral strain is exerted. 

Pertinent explanations are also made as 
to that part of the invention secured in the 
third claim, which are, that it consists in a 
clasp for a- corset-spring composed of a sin- 
gle blade, in connection with two other 
blades made like ordinary corset-steels, both 
of them being provided with hooks to catch 
in holes in the covering-blade, the two de- 
scribed blades being covered by the one 
first mentioned, by which their strength and 
elasticity are increased, and they are ef- 
fectually prevented from turning edgewise, 
or from leaving an open space between the 
ends of the eoraet. 

Argument to show that the first patent in- 
troduced by the defendants is substantially 
different in its devices, combination of parts, 
and mode of operation, from the improve- 
ment patented to the plaintiff, is quite un- 
necessary, as the proposition becomes self- 
evident by a careful comparison of the two 
specifications. Enough has already been re- 
marked to show that the findings of the 
court must be in favor of the plaintiff, unless 
the propositions of the defendants, made in 
defence, or some one of them, are sustained 
by the evidence they have introduced in 
their support, which makes it necessary to 
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examine the second patent set up in the 
original answer, and to compare the devices 
described in the specification with those ex- 
hibited in the specification of the plaintiff's 
patent. 

Improvements in stay and other like fas- 
tenings were patented to Drew & Bayliss 
prior to the invention of the plaintiff, but 
their invention related chiefly to the manu- 
facture of stay-fastenings, the object of the 
inventors being to provide a simple construc- 
tion or fastening which would admit of the 
stay being readily removed from the body 
of the wearer, and to that end they attached 
the busk of the stay to one edge thereof, 
and to the other edge they secured a thin 
strip of steel, caused to overlay the former 
by providmg it with slots to receive studs 
projecting from the face of the busk. Means 
for disengaging the overlying strip are also 
described, which is accomplished by bend- 
ing the busk forward, the effect of which, 
as represented, is to bring the studs for- 
ward to the enlarged ends of the slots, and 
to disengage the overlying strip. Fasten- 
ings, as the patentees represent, may be con- 
structed in the mode suggested, on the edges 
of the steel. Strips may be constructed so 
as to abut against each other, in which 
event the studs or hooks must project from 
the side of one steel strip so as to enter into 
the slots of the other. 

Particular description is also given of the 
busk, the language of which it is unneces- 
sary to reproduce, as the claim of the pat- 
entee is only for the construction of the fas- 
tening as described and shown in the draw- 
ings. Unlike as the improvement described 
in that specification and the patented im- 
provement of the plaintiff are, the court is 
of the opinion that no remarks are neces- 
sary to show that the former has no ten- 
dency to show that the plaintiff is not the 
original and first inventor of the improve- 
ment described in her patent About the 
same time improvements in fastening cor- 
sets by a mechanical busk were made by 
Louis Van Caneghem, for which he received 
letters patent prior in date to the invention 
of the plaintiff; but the invention is not of 
a character which requires any special de- 
scription in this investigation, for the reason 
that the improvement is inaterially and sub- 
stantially different from the invention in 
question between these parties. Other pat- 
ents were introduced by the respondents for 
the same .purpose, to which the same re- 
marks apply, and for that reason they will 
not be separately considered. 

II, Attack is also made upon the utility of 
the invention, but the proofs are so decisive 
upon that subject that it is unnecessary to 
discuss it, and the defence is accordingly 
overruled. 

ni. Prior knowledge and use constitute 
the substance of the third defence. 

Thirty days' notice of certain defences 
must be given in writing, before trial, to the 
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plaintiff, in order that evidence may be ad- 
mitted under tlie general issue to prove tlie 
same, the object of the notice being that the 
plaintiff may not be surprised when the evi- 
dence is offered. Examples of the kind are 
the following: (1.) That the invention of the 
plaintiff had been patented or described in 
some printed publication prior to his sup- 
posed invention. (2.) That it had been in 
public use or on sale in this country for 
more than two years before his application 
for a patent. 

When the notice is of a prior patent, the 
requirement is that the defendant shall give 
the name of the patentee, the date of the 
patent when granted, and the name and resi- 
dence of the person alleged to have invented, 
the same, the latter being necessaiy only 
when the patentee is not the inventor. No- 
tice in like form is also required as to pre- 
vious invention, knowledge or use of the 
thing patented and claimed by the plaintiff, 
and in that case the requirement is that the 
defendant shall state the names and places 
of residence of the persons alleged to have 
had the prior knowledge of the thing patent- 
ed, and where and by whom it had been 
used. Rev. St § 4920; Teese v. Huntington, 
23 How. [64 U. S.] 10; Phillips v. Page, 24 
How. [65 U. S.] 168, Prior knowledge of 
the thing patented, and where and by whom 
it had been used, are required to be stated, 
which shows very clearly that in order to 
defeat the patent in suit by such a defence 
there must have been some use of the al- 
leged prior invention. Mere discovery of a 
patentable improvement does not constitute 
it the proper subject of a patent unless it 
be embodied, if a machine, into working 
machinery, and adapted to practical use. 
Whoever first perfects a machine, and makes 
it capable of useful operation, is entitled to 
a patent Reed v. Cutter [Case No. 11,645]. 
Such were the views of Judge Story, and 
he held that the person is the first inventor, 
in the sense of the patent act, and entitled 
to a patent, who has first perfected and 
adapted the invention to use, and that until 
the invention is so perfected and adapted to 
use it is not patentable under the patent 
laws. Washburn v. Gould [Id. 17,214]; 
Woodcock V. Parker [Id. 17,971]; White v. 
Allen [Id. 17,535]; Seymour v. Osborne, 11 
Wall. [78 XT. S.] 552. Crude and imperfect 
experiments are not sufficient to confer a 
right to a patent, but, in order to constitute 
an invention, the party must have proceeded 
so far as to have reduced his conception to 
practice, and have embodied it in some dis- 
tinct form. Id. 552. All these cases show 
that evidence of mere knowledge without use 
is not sufficient to defeat a patent valid in 
form; but since the decision in the case of 
Coffin V. Ogden, 18 Wall. [85 U. S.] 120, it 
must be conceded that the evidence is suffi- 
cient to support the defence of prior knowl- 
edge and use, if it proves that the invention 
was complete and capable of working, if it 



had 'been put in use, and was known to any 
considerable number of persons. 

Governed by these suggestions, the court 
will proceed to examine such portions of the 
evidence given in support of the third defence 
as seem to deserve special consideration. 
Evidence upon that subject was given by the 
defendants, but that most urged in support 
of the third defence is the testimony of Da- 
vid H. Fanning. He was examined, but the 
required notice that he would be called to 
prove prior knowledge and use, was not given 
in the answer. Of course his testimony is 
inadmissible to prove that defence, and the 
evidence was not admitted for any such pur- 
pose. But the court will not rest its decision 
entirely upon that ground, as it is clear that 
the evidence, if admissible, fails to prove the 
defence, even admitting that the exhibit is 
substantially the same as the improvement 
patented to, the plaintiff. Take what he says 
to be true, and it only shows that he made 
the corset tn March or April, 1875, without 
showing that it was ever put to practical use, 
and the witness states that he never made but 
one of the kind, and that it has remained in 
his office ever since. 

Two well-founded objections to the reliabili- 
ty of the witness exist— viz: (1.) That the 
reasons given by the witness for recollecting 
the date are unsatisfactory and insufficient. 
(2.) That the testimony, if true, is not sufficient 
to establish the defence, as it fails to show 
that the exhibit was ever put in practical use, 
or that, any one except the witness had the re- 
quired knowledge of its existence. Testi- 
mony was introduced as to the date of the 
plaintiff's invention, from which it appears, 
to the entire satisfaction of the court that it 
was made as early as the 21st of May, 1875 — 
as appears by the positive testimony of the 
inventor and patentee. 

Other witnesses were examined by the de- 
fendants to prove the third defence, but it 
must be sufficient to say that none of their 
statements establish the proposition, and the 
defence in question is accordingly overruled. 
Reed v. Cutter [supra]; Whiteley v. Swayne, 
7 Wall. [74 IT. S.] 687; Pennock v. Dialogue, 
2 Pet [27 U. S.] 13; Bedford v. Hunt [Case 
No. 1,217]; Union Sugar Refinery v. Matthies- 
son [Id. 14,399]. 

IV. Remarks already made are sufficient to 
dispose of the fourth defence, as they show 
that neither of the patents mentioned in the 
answer is of a character to supersede the 
plaintiff's patent 

V. Nor is much discussion of the fifth de- 
fence necessary, as the answer admits that 
the defendants have made, for a long time, 
and continue to make, a corset-clasp having 
its studs as described in the second claim of 
the plaintiff's alleged invention, and that the 
fastening-spring lies upon the busk when in 
use as set forth in said second claim. 

Suffice it to say that the charge of infringe- 
ment is fully proved as alleged in the declara- 
tion. Under the submission, it is claimed by 
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both parties that the damages must he as- 
sessed hy the court without the jnteiTention 
of a jury. Where the suit is at law, the 
measure of damages is, that the verdict of the 
jui-y must he for the damages sustained hy 
the plaintiff, subject to the right of the court 
to enter judgment thereon for any sum above 
the verdict, not exceeding three times that 
amount, together with costs. Bu-dsall v. Ooo- 
lidge, Q3 U. S. 69; 16 Stat. 207. 

Frequent cases arise where proof of an es- 
tablished royalty furnishes a pretty safe guide 
for the instx-uctions of the coui-t, and the find- 
ing of the jury, but cases also arise where it 
cannot be applied without qualification, as 
where the patented improvement has been 
used only to a limited extent and for a very 
short period. Proof of a single license was 
given in this case, but it cannot, in view of 
the circumstances, be regarded as affording 
the only measure of compensation to which 
the plaintiff is entitled. Where there is proof 
of an established license fee, it may, in a case 
of protracted infringement," be regarded as a 
pretty safe guide; but the proof in this case 
is not of that character, and, in such a case, 
general evidence may be resorted to as the 
basis of decision. Suffolk Manuf'g Co. v. 
Hayden, 3 Wall. [70 U. S.] 320. 

Neither party having furnished any definite 
evidence as to the amount of the injury sus- 
tained by the plaintiff, the court is compelled 
to estimate the same from evidence intro- 
duced upon the subject Weighed in review 
of the whole evidence, as the question must 
be, the court finds that the plaintiff is enti- 
tled to recover, as compensation for the in- 
jury occasioned by the infringement, the sum 
of three hundred dollars, with costs; that the 
case is not one where punitive damages 
should be allowed, or judgment rendei-ed for 
any sum above that allowed as actual dam- 
ages. Judgment for the plaintiff in the sum 
of three hundred dollars, with costs. 

[For another case involving this patent, see 
Hardy v. Marble, 10 Fed. 752.] 
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JUDSON V. COPE et al. 

[1 Fish, Pat. Cas. 615; 1 Bond, 327; Merw. 
Pat. Inv. 238.]! 

Circuit Court, S. D. Ohio. May, 1860. 

Patbxts— Infringement — Triai. — Notice of Spe- 
cial Matter — Use — Comparison — Novelty 
— Evidence — Prior Publication. 

1. Upon the issue of novelty, testimony will 
not be received to show what might have been 
done with prior machines. This is mere specu- 
lation, and not fact. 

2. The notice of special matter, required un- 
der section 15 of the act of 1836 [5 Stat. 123], 
must give the name of some person who had 
knowledge of the prior use at the place indi- 
cated. It is not enough to name the parties 

1 [Reported by Samuel S. Fisher, Esq., re- 
printed in 1 Bond, 327, and here republished by 
permission.] 



using the thing — the notice must state the name 
of some witness. 

3. It is not competent for a defendant to show 
use in a foreign country. All that the statute 
contemplates is proof of the invention as set 
forth in a patent or printed publication. 

[Cited in Illingworth v. Spaulding, 9 Fed. 
612.] 

' 4. In a trial at law, it is not competent to 
compare prior machines with that used by the 
defendant. The issues of novelty and infringe- 
ment are distinct, and the testimony upon the 
issue of novelty must he confined to a compari- 
son of the prior machines with that of the pat- 
entee. 

5. Whether a mere drawing, unaccompanied 
by any description whatever, can be received as 
a printed public work, quaere. 

[Cited in New Process Fermentation Co. v. 
Koch, 21 Fed. 587.] 

6. The superior working of the patented ma- 
chine, as distinguished from all prior machines, 
may be evidence of a difference in principle, 
and is competent testimony upon the issue of 
novelty. 

7. To make the defense of prior publication in 
a foreign country available, it must appear that 
the improvement has been so clearly and intelli- 
gibly described, in the prior publication, as that 
the invention could be made or constructed by a 
competent mechanic. 

[Cited in Goff v. Stafford, Case No. 5,504.] 

8. Such proof of prior knowledge must be an- 
terior not merely to the date of the patent, but 
to the time when the invention was actually 
made. 

9. Upon the issue of infringement, the jury 
are not to inquire whether the two things arc 
identical in structure, form, or dimensions, but 
whether they involve substantially the same me- 
chanical principles. 

[Cited in Hamilton v. Ives, Case No. 5,982.] 

This was an action on the case tried be- 
fore Judge Leavitt and a jury. The suit 
was brought upon the patent for "improved 
valves for governors," granted to Junius and 
Alfred Judson, and more fully set forth in 
the report of the case of Judson [v. Moore, 
Case No. 7,569]. In the present action, the 
manufacturers and patentees of the infrin- 
ging valve were sued. The defendants [Na- 
than Cope and William R. Hodgson] plead 
the general issue, and gave a long notice of 
special matter, embracing over forty prior 
valves, and upon the trial, the testimony of 
one hundred and sixteen witnesses was given 
to tlie jiu-y. Certain rulings in the progress 
of the trial are believed to be of value. 

A witness having testified to the use of a 
certain prior valve, upon locomotives, where 
it was actuated solely by hand, was asked 
by defendants' counsel: "Ques.— What change 
would have to be made in order to permit 
this valve to be actuated by a governor?" 
Question objected to. 

LEAVITT, District Judge. This witness 
has testified that in 1834 a valve was applied 
to railroad locomotives; and the question is 
asked whether, in his judgment, it could be 
used in connection with a governor, so as to 
regulate the steam engine. It seems to me 
this is going rather into the region of specula- 
tion than of fact, and, though the witness, it is 
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true, is produced as an expert, still his opin- 
ion is for a different purpose. What this 
valve might have heen applied to, is a mere 
matter of speculation, and the question is 
objectionable in this point of view. I sup- 
pose it is going too far to ask what might 
have been accomplished. It is, perhaps, a 
matter of argument for the jury, t>ut the ques- 
tion is whether you can give evidence of the 
speculative opinions of the witness. The ques- 
tion is overruled. 

One George French was called, who ex- 
amined a valve described and shown in 
"Lardner on the Steam Enguie," a work pub- 
lished in London. He was then asked, by 
defendants' counsel: "Ques.— Have you any 
knowledge of such valve being known and 
used prior to 1850, by James Watt, at his 
manufactory in Birmingham, called 'Soho'?" 
Question objected to. 1. Because of the want 
of sufficient notice, inasmuch as the notice 
"does not state "who had knowledge" of the 
use of the said valve by James Watt; and 
2. Because no proof of foreign use can avoid 
an American patent: the proof must be con- 
fined to the publication. The notice averred 
that the patented valves "were in use in for- 
eign countries, and described in certain print- 
ed publications anterior, etc., and used by 
James Watt, and Mr. Matthew Boulton, at the 
city of Birmingham, at the manufactory of 
Boulton, known as 'Soho,' England, and else- 
where in England and Scotland." The wit- 
ness, French, was named in another part of 
the notice, as possessing knowledge of the 
use of valves in America, but not at 'Soho," 
in England. 

LEAVITT, District Judge. I think this 
question never has been raised here before. 
The notice under which the evidence pur- 
ports to be produced sets forth that the in- 
vention patented by Judson was Iinown in 
foreign countries prior to the date of this 
patent, and was described in certain printed 
publications before the date of his discoveryj 
and then goes on to affirm that it was used by 
James Watt and Matthew Boulton, at the 
city of Birmingham, at the manufactory of 
Boulton, Iinown as "Soho," in England. It 
does not set forth the name of the person by 
whom the fact is to be proved, but simply 
that it was used by James Watt at a certain 
place in Birmingham. Now, I think the stat- 
ute is clear in requiring the name of the 
person who had knowledge of the use, and the 
place where it was used. As in this case, 
if tlie averment had been that the witness 
French, residing at a certain place described, 
had knowledge of the fact that James Watt 
had known and used this invention in Eng- 
land, perhaps the proof would be competent 
If the notice had averred that this witness 
had knowledge of the use of this invention, 
at Birmingham, at the time stated, the ques- 
tion perhaps might be admissible. I must 
say that I entertain very serious doubts 
whether you can go beyond the publication 
itself. The statute is express in declaring 
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that the prior use and Imowledge of the in- 
vention, and use in foreign countries, does 
not affect the validity of the patent In this 
country, unless that invention had been de- 
scribed in a printed publication, or had been 
patented in the foreign coxmtry. It seems 
to me where the invention has been describ- 
ed, or has been patented, it is not competent 
for the defendant to show the use in a 
foreign countiy. All that the statute con- 
templates is the proof of the existence of the 
invention as set forth in a patent or publica- 
tion. If the identity of the two things can 
be established to the satisfaction of the jury, 
the fact of the publication in a foreign coun- 
try is just as fatal as if there were positive 
proof that the thing had been known and 
used at a specified place. 

A witness having explained a valve de- 
scribed in "Tredgold on the Steam Engine," 
was asked by defendants' counsel: "Ques. — 
How does the valve described by Tredgold 
resemble the Cope & Hodgson (defendants') 
valve?" Objected to; because the issues of 
novelty and infringement are distinct Prior 
valves can only be compared with the pat- 
ented valve upon the issue of novelty: the 
defendants' valve can only be compared with 
the plaintiff's upon the issue of infringement 

UDAVITT, District Judge. You may ask 
how it resembles the plaintiff's valve, but 
when you ask how it resembles defendants' 
valve, you might just as well ask how It re- 
sembles anything else. Of course it is com- 
petent for defendants to show prior knowl- 
edge and use of any valve that is substantial- 
ly like that patented by this plaintiff. To 
show prior linowledge and use of a valve 
substantially like that patented by the plain- 
tiff, is one of the issues in this case. All 
evidence tending to that point is, undoubted- 
ly, admissible. But I can not see how any 
comparison is to be instituted between the 
Cope & Hodgson valve and the one describ- 
ed in that book. I do not see how it tends 
to enlighten the jmry upon either of the issues. 

The defendants had given notice that the 
patented valves were described in certain 
printed publications, anterior, etc., and that 
"the descriptions In said printed publications, 
and in which reference is made to such 
valves, are as follows, viz:" In the list 
which followed was named, among others, a 
certain German work, which, when offered 
in evidence, consisted of plates or drawings 
only, without any printed description. This 
proof was objected to. 

LBAVITT, District Judge. I suppose it is 
not a matter of great importance In this 
ease, but I. should hesitate very much to ac- 
cept a mere drawing, unaccompanied by any 
description whatever. I think it is not ad- 
missible under the present notice. 

The defendants having rested, without at- 
tacking the utility of the patent, but having 
offered much proof to show want of novelty, 
the plaintiffs offered to read a deposition to 
show thesuperior workingof the Judson valve, 
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to the prior valves tliat had been offered in 
evidence. To this proof the defendants ob- 
jected as follows: "We object to the depo- 
sition, and all other proof of this nature, 
because it only proves utility, which we do 
not deny. The superior workings of Jud- 
son's valve can not prove its novelty, or the 
inferior workings of the old valves prove 
that they differ from Hudson's." 

LEAVITT, District Judge. If the evidence 
were not offered on the question of utility, I 
should hesitate to admit it. It is true, as the 
case now stands, that the utility of the 
plaintiff's invention has not been directly im- 
peached, and is not controverted. The plain- 
tiff having rested upon the presumption aris- 
ing from the patent itself, it would not be 
admissible to show it was of utility. The 
only question, as I suppose, is whether it 
may not be received upon the question of 
novelty. It has been the object of the de- 
fendants, to show that the plaintiff's inven- 
tion was not original with him— not new — 
and that thei-efore his patent was not a valid 
one; and in support of that proposition, they 
have introduced evidence of valves in use 
at different places before the date of this 
patent, which, they claim, embodied the same 
principle as the plaintiff's valve in regard 
to the nature of the openings and principles 
of graduation. It is very evident, from the 
aspect of the case, that there may be a ques- 
tion, not fi-ee from difficulty, as to the identi- 
ty of the plaintiff's invention with the valves, 
in regard to which evidence has been offered. 
Now the only question is, whetiier it is com- 
petent for the plaintiff to offer evidence of the 
utility of his invention— that in its practical 
operation it produces results which have never 
been produced by any valves used before, 
and would this assist the jury in coming to 
a conclusion. I do not suppose it would be 
competent for one claiming under a patent, 
to rest the novelty of the invention solely 
upon the fact that it may be superior; but 
it does seem to me, as the case now stands 
before this jury, it will be a matter that will 
tend to lead them to a just conclusion upon 
the question of novelty, if the plaintiff can 
show upon testimony, that the working of 
this invention is different, and decidedly su- 
perior in its results. 1 think this point was 
ruled very distinctly by Judge Nelson, in the 
case referred to, and we admitted such evi- 
dence in a former case here, and it strikes 
me as being based upon very good sense, and 
I have no doubt it is very sound law. There 
may be cases in which the mind of the jury 
will be much aided by evidence of the prac- 
tical workings of the invention; and if the 
superiority is marked and decided, it is pos- 
sible it might determine the question. Of 
course, in whatever testimony is offered, it 
must appear to the jury that it was the thing 
patented to which the testimony refers. I 
shall therefore admit the evidence. 

The charge of the court In Judson v. Moore 
[supra] having been given "in full, certain 



portions only of the charge in the present 
case are reported. 

G. M. Lee and S. S. Fisher, for plaintiff. 
G, B. Collier, J. L. Miner, E. W. Kittredge, 
and M. W. Oliver, for defendants. 

LEAVITT, District Judge (charging jury). 
There are three questions in the case. The 
first is a question of law. Its decision de- 
volves entirely upon the court, and upon that 
point I shall present my views very briefly. 
It is objected to this patent, in the first place, 
that it is void upon its face; that it does not 
appear with reasonable certainty, what the 
patentee claims as new, or as his invention, 
and that he does not sufficientiy describe in 
his specification or claim in what that inven- 
tion consists. This objection is, in substance, 
that the specification or claim does not dis- 
close, legally, a patentable subject, and that 
the patent is therefore invalid on its face. 
The invention itself, the patentee has called 
"improved valves for governors." That is 
the designation or titie contained in the pat- 
ent. In the preliminary part of his specifica- 
tion he refers to the fact that valves for 
governors, to regulate the admission of steam 
into the proper passages of an engine, had 
been known before; that fact is clearly and 
distinctiy admitted, but it is claimed that they 
had failed to effect perfect and entire uni- 
formity in the action of the engine, that the 
engine was subject to vibrations and per- 
turbations that detracted seriously from its 
efficiency and utilily, and, to remedy this de- 
fect, the patentee proposes the invention for 
which this patent was granted. This object 
he sets forth in these words in his specifica- 
tion; "The object of our invention is to 
decrease the perturbation of steam engines, 
caused by the tension of the steam, or the 
resistance or load, and the more effectually to 
cheek any undue increase or decrease in the 
motion of the engine, than can be effected by 
any plan known prior to our invention; and, 
to this end, the nature of our invention con- 
sists in making the steam passage or passages 
controlled by the governor valve or valves, so 
that the area, or sum of the areas, of the pas- 
sage or passages shall gradually increase in 
capacity not only by the amount of motion 
which uncovers it, but so that the amount of 
area opened by any given amount of motion 
shall be gradually greater toward the fully 
open end, by means of which any tendency 
to increase the motion of the engine shall be 
checked, by reducing the area of the steam 
passage to a greater extent than would be due 
to the amoimt of motion given to the valve, 
and the tendency to decrease the motion of 
the engine, shall be checked by increasing the 
area of the steam passage to a greater extent 
than would be due to the motion of the valve 
alone, imparted by the governor, under the 
change of speed of the engine." 

I will read to you, here, a passage from the 
charge of the court to the jury, in the former 
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case, as being the opinion of the court at this 
time: "The patentee then describes the mode 
of constructing his improvement, and the 
principle of its action, and then sets forth the 
limitation of his claim, which it is proper to 
do in all specifications where a patent is for 
an improvement on what was known before, 
and which is done to guard against claiming 
what was previously known. He says, he 
does not limit his invention to any particular 
form of valve, and refers to valves with cir- 
cular apertures, as not having an increase or 
decrease of capacity proportioned to the range 
of. motion." Finally, in the summing-up, he 
says: "What we claim as our invention, and 
desire to secure by letters patent, is making 
the opening or openings, controlled by the 
governor valves of steam engines, of gradu- 
ally increasing capacity from the closed to- 
ward the open position,- substantially in the 
manner, and for the purpose specified." 

There is no question but that the claim is 
for a distinct and independent improvement, 
and not for a combination. The claim is for 
an improved valve, and that valve to operate 
in connection with a governor. There is no 
claim of an invention disconnected from the 
governor; it is simply a claim to an inven- 
tion of an improved valve, to be operated upon 
In connection with and by the aid of the gov- 
ernor. In deciding whether the subject of 
this invention is set forth in a clear and intel- 
ligible manner, so that we can understand its 
precise character, it is necessary to take the 
whole specification together, not simply the 
summary, at the conclusion, but the entire 
paper; and the single point is whether, taking 
the whole spedfication together, there is a 
subject set forth and described which in itself 
is patentable, and whether it is so clearly 
described that it can be understood, and the 
precise character of the invention known. 

I see no reason for the conclusion that his 
description of the invention is so imcertain 
and ambiguous that it can not be sustained 
as a patentable subject I will not go more 
fully Into an analysis of these specifications. 
They appear to my mind to be sufaciently 
clear. 

The second point is the alleged want of nov- 
elty in this invention. It Is, of course, the 
right of the defendant sued for an infringe- 
ment of a patent, to contest the novelty of the 
invention, and to prove, if he can, that the 
invention or improvement was known before, 
and the patentee was not in fact the first in- 
ventor. The only limitation to this right of 
defense, on the part of one sued for an in- 
fringement, to prevent the plaintiff's being 
taken by siurprise, is, that the defendant 
should give notice thirty days prior to the 
trial, of the place where the improvement has 
been used, and the name and residence of the 
person to whom such prior use was known. 
Notice has been given to the plaintiff that this 
invention had previously been known, and 
was in use in various places In this countiy, 
rf.nd also in foreign countries. 



However, it is not proof of the want of orig- 
inality or novelty in the invention for which an 
American citizen has procured a patent, that 
it may have been known or used in a for- 
eign country, unless it appears that the inven- 
tion or improvement was patented in such for- 
eign country, or there described in some pub- 
lic work. But, if it is proved that the inven- 
tion, or something substantially like it, has 
been described in a book, or has been the sub- 
ject of a patent in the foreign country, it is a 
good defense to an action for infringement in 
this country. Still to make this defense avail- . 
able, it must also appear that the improve- 
ment, which has been known in a foreign 
country, has been so clearly and intelligibly 
described, as that the invention could be made 
or consti"ucted by a competent mechanic. I 
mean that a mere suggestion or Imperfect de- 
scription of an invention would not be suffi- 
cient to defeat the American patentee. 

This proof of prior use and knowledge must, 
of course, be anterior not merely to the date 
of the patent, but to the time when the in- 
vention was actually made. The jury will 
remember, from the evidence, that the plain- 
tiff had substantially perfected his invention, 
probably in the month of February, 1849, so 
that all the proof of prior use and knowledge 
must go back of that period. Proof of knowl- 
edge and use since then would not avail the 
defense. 

There is one consideration that may be use- 
ful to the jury in determining the question of 
the novelty of this invention. You will have 
noticed, gentiemen, that the court in the pres- 
ent case, permitted evidence to go to you of 
the practical operation of plaintiff's valve, 
with a view to show that it was different and 
superior in Its operation to any one that had 
been previously known. The court held, and 
I still think, correctly, that if the evidence as 
to novelty and originality, involved the ques- 
tion In any serious doubt, proof of the actual 
performance of the valve itself, was compe- 
tent to go to the jury upon the question of 
the novelty of the invention. It will be ob- 
vious that, where there is doubt upon the 
question of novelty, and where the evidence 
of the witnesses leaves it uncertain, whether 
the principle of the valves was identical, that 
evidence of the superior performance and 
utility of the patented improvement, would 
have a direct bearing upon the question of 
novelty. In other words, if the jury are sat- 
isfied that the invention patented produces a 
result decidedly and clearly different from 
any which had been produced by the action 
of any prior valve, and that it was decidedly 
superior to any other in its operation, it would 
certainly afford a ground for the presumption 
that the thing Itself had not been known be- 
fore. It is, therefore, in the present case, 
proper for the jury to take into consideration 
the evidence that has been adduced upon 
that point. There has been a considerable 
amount of evidence to show the entire suc- 
cess and efficiency of the Judson valve in 
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controlling the action of tlie engine; in so 
permitting tlie passage of tlie steam from 
the boiler as to produce a uniform and 
steady action of the engine, and to prevent 
perturbations and vibrations; and, as was 
remarlied by the court upon the late trial, 
I still retain the opinion that it Tvill often 
happen in questions of this nature, that ex- 
periment is much more satisfactory than 
mere theory. It will be often the most sat- 
isfactory proof of real character and effi- 
ciency. It is true there is some conflict of 
testimony on this point; there has been 
some evidence adduced (upon the part of the 
defendants) to the effect that the Judson 
valve was not more complete, or successful, 
or efficient in its operation in controlling the 
action of the engine than the old butterfly 
valve previously known. It will be, of 
course, for the jury to determine the weight 
to be given to the testimony on either side of 
this question. The number of witnesses un- 
doubtedly preponderates very much in favor 
of the superiority and complete success of 
the Judson valve in controlling the motions 
of the engine. If the jury are satisfied that 
any of the old valves, concerning which tes- 
timony has been given, have this principle 
of graduation throughout all their range of 
opening, of course it will lead them to the 
conclusion that the invention is not new and 
original. If they should find that this prin- 
ciple had been previously known and in use, 
though not carried into entire perfection, 
and yet be satisfied that the principle was 
clearly and perfectly known and understood 
beforehand, such proof, I apprehend, would 
go directly to the question of the novelty 
of this invention. If, on the other hand, 
they believe it is a new discovery and ap- 
plication of a new and important principle 
to the control of steam engines, first invent- 
ed and carried to perfection by this patentee, 
although there may have been imperfect 
contrivances before which did not accom- 
plish the purpose, the claim of novelty on 
the part of the patentee is sustained. 

The third question is, whether these de- 
fendants have infringed. This is exclusive- 
ly a question for the jury. It is incumbent 
upon the plaintiff to make out affirmatively, 
by proof, to your satisfaction, that his in- 
vention has been infringed, before he would 
be entitled to your verdict And in deter- 
mining this question of identity, I state what 
is familiar law, that the jury are not to in- 
quire whether the two things are identical 
in structure, form, or dimensions, but wheth- 
er they involve substantially the same me- 
chanical principles. It will be palpable to 
the jury that ft would be a reproach to the 
patent system to say that the rights of the 
patentee may be violated or infringed by 
a mere colorable pretense, or by the use of 
a thing, which, having a different appear- 
ance, or a different form, nevertheless in- 
volves essentially the principles of the pat- 
ented invention. 
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The true inquiry is, whether the thing, 
which is claimed to be an infringement, does 
substantially involve the principles of that 
patented. It has been often said, in trials 
of this kind, that the principle of a machine 
has reference to its mode of operation, not 
to any abstract principles involved in its 
proportions or motion, but whether, as oper- 
ating machines, the principles of the two 
are essentially and substantially alike. 
Where this substantial identity exists, the 
party sued for infringement can not be pro- 
tected, in the use of what is substantially 
the invention of the patentee- Whatever, 
therefore, may be the form of the valve of 
these defendants, Cope and Hodgson, if it 
embraces the principle of the graduated in- 
crease of opening throughout its entire 
range of action, there is substantial identity. 

There is no claim to any specific amount 
of damages on the part of the plaintiff; and, 
I understand from the statement of counsel, 
that this action is not prosecuted with a 
view to the recovery of damages. But if 
the jury believe that the invention is new on 
the part of Judson, and the defendants have 
infringed upon his patent, they will give a 
verdict for nominal damages. There is noth- 
ing claimed beyond mere nominal damages. 

The jury found a verdict for the plaintiff. 

[For another case involving this patent see 
Judson V. Moore, Case No. 7,569.] 
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JUDSON V. DAY. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case No. 7,567. 

JUDSON T. KELTY et al. 

[5 Ben. 348; i 6 N. B. R. 165.] 

District Court, S. D. New York. Oct. 27, 1871. 

INVOLUSTAKY BaXKROPTOY — CORPORATION — 

Fraudulent Transfer. 

1. A corporation, having sold the stock, &c. 
of a store, received in payment therefor two 
mortgages amounting to ?10,000. The vice- 
president of the corporation, having been au- 
thorized by vote of the trustees "to negotiate a 
sale of or effect a loan on the mortgages, on the 
best terms possible, endeavored to sell them, and 
finally sold them for the best offer he could get, 
being $7,000. The corporation having been put 
in bankruptcy within six months, the assignee 
filed a bill against the purchasers to recover 
back the mortgages. Held, that the facts were 
not sufiicient to show that the defendants had 
reasonable cause to believe that the transfer 
was made with a view to prevent the property 
from being distributed under the banliruptcy 
act [of 1867 (14 Stat. 517)], or to defeat its ob- 
ject, or to impaia:, hinder, impede, or delay its 
effect. 

2. In order to show that a transfer was made 
out of the usual and ordinary course of business, 
and was thus prima facie evidence of fraud, un- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by nermissiou-l 
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der the thirty-fifth section of the hankruptcy 
act, it is necessary to show that the transfer 
was out of such usual and ordinary course of 
business in respect to articles of the description 
of that transferred. 

[This was a suit by Charles N, Judson, 
assignee of the Eagle Gas-Stove Manufactur- 
ing Company, bankrupt, against Gibbons L. 
Kelty and others.] 

Albert Roberts, for plaintiff. 
William H. Arnoux, for defendants. 

BLATCHFORD, District Judge. This bill 
is filed under the six months clause of the 
thirty-fifth section of the bankruptcy act 
The bankrupts were put into involuntary 
bankruptcy by a petition filed February 6, 
1869. The bill alleges that, on the 14th of 
January, 1869, and within six months before 
the filing of such petition, the bankrupts, 
being then insolvent, made an assignment 
and transfer to the defendants of two mort- 
gages on real estate on Staten Island, with 
the bonds accompanying the same, given to 
secure $10,000, with interest, the same being 
then the property of the bankrupts, with a 
view to prevent the same being distributed 
under the bankruptcy act, and to defeat the 
object of, and to impair, hinder, impede and 
delay, the operation and effect of, said act, 
and that, at tie time of making such assign- 
ment and transfer, fhe defendants had rea- 
sonable cause to believe the bankrupts to be 
insolvent, and that the assignment and trans- 
fer was so made to prevent said property 
from being distributed under the said act, 
and. to defeat the object of, and to impair, 
hinder, impede and delay, the operation and 
effect of, said act The prayer of the bill is, 
that such transfer may be declared fraud- 
ulent and void, and that the plaintiff may 
be declared to be entitled to the possession 
of the said property, as assets of the bank- 
rupts, and may recover the same from the 
defendants, and that, if necessary, the de- 
fendants may be ordered to account for said 
property, under oath, to the plaintiff, and 
that, if the said property, or any part of it, 
has been disposed of by the defendants, the 
plaintiff may recovei" from them the value 
of so much as has been disposed of. 

The transfer of the mortgages was made 
under the authority of a resolution passed by 
the board of trustees of the bankrupts, who 
were a corporation, on the 19th of Decembei*, 
1868. That resolution authorized Heniy D. 
Blake, who was then the vice-president of 
the corporation, to negotiate a sale of, or 
effect a loan on, the mortgages, on the best 
terms possible for the interest of the com- 
pany. He endeavored to effect a sale of 
them for some time, but could obtain no offer 
for them as large as that which the defend- 
ants made. He finally sold them to the de- 
fendants for $7,000. The evidence is satis- 
factory that that was as large a cash price 
as they would bring. They were payable in 
eighteen months from the loth of December, 



1868, one being for §6,000 and one for $4,000. 
The defendants paid to Mr. Blake, on this 
purchase, $1,000 on the 4th of January, 1869, 
and $6,000 on the 13th of January, 1869. 
The written assignment of the bonds and 
mortgages was executed and delivered on 
the 13th of January, 1869. 

Even if it be assumed that the bankrupts 
were insolvent, and that the defendants had 
reasonable cause to believe them to be so, 
as well on the 4th of January as on the 13th 
of January, yet I see no state of facts which 
would warrant me in the conclusion, tliat, 
on either of those dates, the defendants had 
reasonable cause to believe that the transfer 
was made with a view to prevent the prop- 
erty from being distributed under the banlv- 
ruptcy act, or to defeat its object, or to im- 
pair, hinder, iuipede or delay, its operation 
and effect, or even in the conclusion that 
the transfer was made with such view on 
the part of the corporation. 

The fact was much commented on, that 
the check given by the defendants for the 
$1,000, on the 4th of Januai-y, was made 
payable to the order of Blake, while that 
given by them on the 13th of January was 
made payable to the order of the corpora- 
tion, and it was sought to be maintained that 
the $1,000 was a loan made to Blake individ- 
ually, and that such loan was repaid on the 
13th, by taking the amount out of the price 
to be paid for the mortgages, and giving 
the corporation only $6,000. But, on the 
whole evidence, it appears that the $1,000 
was paid on the 4th as a part of the pm-chase 
price of $7,000, to be paid for the mortgages. 

It was also a subject of remai-k, on the 
hearing, that Blake, on the 14th of Janu- 
ary, paid off to the defendants individual in- 
debtedness of his to them amounting to $3,- 
646 27. But it appears that the transaction 
between the defendants and the corporation, 
or between them and Blake, as representing 
the corporation, in reference to the sale of 
and the payment for the mortgages, was 
fully closed on the 13th of January, without 
there being any agreement or understanding 
between the defendants and Blake that he 
should pay to the defendants, out of the mon- 
ey paid Ity them for the mortgages, the 
amount of his individual indebtedness to 
them. Whatever claim the plaintiff may 
have to investigate and challenge, as against 
the defendants and Blake, the disposition of 
the money received by Blake as the pur- 
chase, price of the mortgages, no such ques- 
tion is presented on the bill in this suit It 
attacks only the transfer of the mortgages. 
The point was taken, that the transfer of 
the mortgages was not made in the usual 
and ordinaiy com-se of business of the cor- 
poration, and that that fact is prima facie 
evidence of fraud, under the thu-ty-fifth sec- 
tion of the act, throwing on the defendants 
the affirmative, to show that there was no 
fraud. To bring this clause of the thirty- 
fifth section into operation, it is necessaiy 



JUDSON (Case No. 7,568) 



[14 Fed. Cas. page 16] 



for the plaintiff first to show tliat the trans- 
fer of the mortgages was made out of the 
usual and ordinary course of business of the 
corporation. It is not enough to show that 
the general business of the corporation was 
to make and sell gas stoves and that the 
sale of a bond and mortgage was not the 
sale of a gas stove. Without reference to 
the general business of the debtor, the trans- 
fer must be out of his usual and ordinary 
course of business in respect to an article of 
the description of that transferred. In this 
ease, the corporation had sold the stock, fix- 
tures, and lease of a store in the Sixth 
avenue, in New York, and received the mort- 
gages in payment therefor. It cannot be 
said to be out of the usual and ordinary course 
of business, for a corporation, whose general 
business is the making and selling of gas 
stoves, and which owns mortgages yet to be- 
come due, and desires to realize money there- 
on for use in its regular general business, to 
sell such mortgages for their highest cash 
value. It results, that the bill must be dis- 
ffliissed, with costs. 



Case No. 7,568. 

JUDSON V. MACON COUNTY. 

[2 Dill. 213.] 1 

Circuit Court, W. D. Missouri. June 1, 1872. 

jukisdiotios op olbodit court — amount is 
Declaration. 

1. To give the circuit court jurisdiction, the 
matter in dispute must exceed $500, and the 
amount in dispute is what is claimed in all the 
counts in the declaration upon causes of action 
which are properly joined, and not what is 
claimed in any one count. 

[Cited in Culver v. Crawford Co., Case No. 
3,468; Hammond v. Cleaveland, 23 Fed. 
3.] 

2. There is nothing in the act of'June 1, 1872 
(17 Stat. 197, § 5), or in the statutes of Missou- 
ri, so far as applicable to the circuit court, to 
change the above rule. Hence a declaration 
with eleven counts, each count being upon a 
distinct coupon for 550, shows a case, as to 
amount, within the jurisdiction of the circuit 
court. 

This is an action by the plaintiff, a citizen 
of New York, against Macon county in this 
state, upon eleven coupons of $50 each. The 
petition contains eleven counts, that Is, a 
count upon each coupon, and each count asks 
for judgment for $50 and interest. The peti- 
tion concludes as follows: "That the several 
preceding causes of action amount in all to 
the sum of $5.50, for which sum, with interest 
and damages, the plaintiff asks judgment" 
To this petition the defendant demurs, on the 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



ground that the amount sued for is below 
the jurisdiction of the court. 

Carr & Barrow, for the demurrer. 
John D. Stevenson, opposed. 

Before DILLON, Circuit Judge, and KRE- 
KBL, District Judge. 

DILLON, Circuit Judge. As to the amount 
necessary to give this court jurisdiction in 
eases like the present, the provision of the 
judiciary act (section 11) is that "the matter 
In dispute, exclusive of costs, must exceed 
the sum or value of $500." As It Is clear 
that all of the coupons are properly suable 
in the same action, and as the aggregate 
amount of these coupons exceeds $500, it 
would seem quite obvious that the objection 
taken to the jurisdiction is not tenable. The 
argument urged to support the objection is 
this: By the act of congress of June 1, 1872 
(17 Stat. 197, § 5), the "mode of proceedings" 
in this court is required to be conformed, as 
nearly as practicable, to the practice of the 
state court, and by tibie statute of the state, 
while several causes of action on contract 
may be united in the same petition, yet 
"each cause of action must be separately 
stated with the relief sought for each." Wag. 
St. 1012. § 2. 

It Is contended, under this statute, that as 
each coupon is a separate cause of action, 
and must, as such, be separately stated, and 
that as each coupon is below $500, and as 
under the practice in the state court, settled 
by the decisions of the supreme court, there 
must be a separate finding as to each cause 
of action (36 Mo. 110; Id. 215), the matter in 
dispute is the amount of each coujwn, and 
no more. The premises do not warrant the 
deduction sought to be drawn from them. 
The act of June 1, 1872, does not affect or 
modify the eleventh section of the judiciary 
act respecting the amount necessary to give 
this court jurisdiction; and since it is ad- 
mitted that suit upon aU the coupons was 
properly brought, and as the amount claimed 
upon all exceeds $500, It is plain to a demon- 
stration that the matter In controversy Is the 
amount claimed upon all, and not upon any 
one coupon. The demurrer to the petition is 
overruled. Judgment accordingly. 

As to amount necessary to give jurisdiction, 
King V. Wilson [Case No. 7,810]; bill by tax- 
payers to enjoin illegal tax, Adams v. Douglas 
Co. [Id. 52]. Construction of act of June 1, 
1872, Sehwabacker v. Reilly [Case No. 12,501]; 
Bronson v. Keokuk [Id. 1,928]. Coupons,Tiow 
declared on, Chicago, B. & Q. B. Co. v. Otoe 
Co. [Id. 2,667], and cases cited. While it is 
not necessary to set out the bonds or their re- 
citals, it is often advantageous to do so in de- 
claring on the coupons. In Clarke v. Janes- 
ville [Id. 2,854], it was held that assumpsit 
would not lie on coupons. 
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Case ISTo. 7,569. 

JTJDSON T, MOORE et al, 

n Bona, 285: 1 Fish. Pat Cas. 544; Merw. 
Pat Inv. 237, 316.] i 

Circuit Court, S. D. Ohio. Oct Term, 1859. 

Patests — Desoriftion — "Valves for Gov- 

ERSORS. " 

1. The description of the invention is required 
to be full, clear, and exact, that the public may 
be admonished of the precise claim, "Qiat it may 
not be ignorantly infringed; and that when the 
exclusive right shall have expired, the public 
may be at no loss to know what the nature of 
the invention is, so as to make it valuable and 
practical. 

2. If, with the exercise of ordinary intelli- 
gence and skill, the invention could be con- 
structed from the information ^ven in the 
patent, there would be no doubt that the specifi- 
cation answered the requisites of the statute. 

3. Reduced to its simplest elements, the im- 
provement of Judson consists in making an 
opening or openings, controlled by the governor 
valves of steam engines, of gradually increasing 
capacity from the closed to the open position. 

4. If A. had a distinct conception of the in- 
vention as patented to B., and communicated 
that knowledge to B., then, in a legal point of 
view. A, must be considered the first inventor. 

5. Mere conversations about the practicability 
of an improvement or suggestions as to the 
manner in which it might be carried out or ac- 
complished, will not of themselves, defeat the 
claims to originality of him who perfects the 
idea and secures a patent But any information 
to a patentee, sufficient to enable him to con- 
struct the thing itself, would destroy the origi- 
nality of the invention. But that knowledge 
must be definite and tangible. 

[Cited in Union Paper Bag Machine Co. v. 
Pultz & Walkley Co., Case No. 14,392.] 

6. The evidence of the success and practical 
results of an invention goes more direetiy to 
the question of utility, but the jury may take 
it into consideration, in deciding on the novelty 
and originalily of the invention. 

[This was an action on the ease tried be- 
fore Judge IiBAVITT and a jury, to recover 
damages for the infringement of letters pat- 
ent [No. 7,753] for "improved valves for gov- 
ernors," granted to Junius and Alfred Jud- 
son, Noyember 5, 1850, and reissued to Jun- 
ius Judson, January 10, 1854 [No. 255]. A 
portion of the specifications of the plaintiff's 
patent, together with the claims, was as fol- 
lows: "The object of our invention is to 
decrease the perturbation of steam-engines 
caused by any change in the tension of the 
steam, or in the resistance or load, and the 
more effectually to check any undue increase 
or decrease in the motion of the engine, than 
can be effected by any plan known prior to 
our Invention; and to this end the nature of 
our invention consists in making the steam 
passage or passages controlled by the gov- 
ernor valve or valves, so that the area or 
sum of the areas of the passage or passages, 
shall gradually increase in capacity, not on- 
ly by the amount of motion which uncovers 

1 [Reported by Lewis H. Bond, Esq., and by 
Samuel S. Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus and 
opinion are from 1 Bond, 285, and the statement 
is from 1 Fish. Pat Cas. 544.] 
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It, but so that the amount of area opened by 
any given amount of motion, shall be grad- 
ually greater toward the fully opened end, 
by means of which any tendency to increase 
the motion of the engine shall be checked by 
reducing the area of the steam passage to a 
greater extent than would be due to the 
amount of motion given to the valve, and 
the tendency to decrease the motion of the 
engine shall be checked by increasing the 
area of the steam passage to a greater ex- 
tent than would be due to the motion of the 
valve alone, imparted hy the governor under 
the change of speed of the engine. When 
the governor and valve work with effect, the 
pressure per square inch upon the piston is 
less than in the boiler, and reducing the load 
or resistance, reduces the pressure in the 
cylinder, producing less resistance to the 
passage of steam from the boiler to the cyl- 
inder; and the area of the valve-opening 
necessary to pass a given amount of power 
or steam, is much less with the light than 
with the heavy load, and an increased ca- 
pacity of opening from the closed to the open 
position of the valve, more than is due to 
the opening motion of the valve, is neces- 
sary, so that equal amounts of resistance be- 
ing successively added (as load to the en- 
gine), shall cause the valve to open suc- 
cessive and regularly Increasing areas, un- 
til the valve is fully open, or the load com- 
plete. * * * We do not wish to be under- 
stood as limiting our claim to the special 
form of valve-opening above described, as 
the form may be greatly varied, and yet act 
upon the principle herein specified as con- 
stituting the chief characteristic of our in- 
vention. Nor yet to limit ourselves to the 
form of the aperture or apertures, as the 
same end may be obtained on the same 
principle by the joint form of the opening or 
openings, and the valve governing the same. 
Nor do we wish to limit our Invention to the 
making of such governor valve with the 
aperture or opening thereof on the principle 
herein specified throughout the whole range 
of motion, as in many instances it may be- 
advantageously employed with the said prin- 
ciple acting only on a part of its range of 
motion, where engines are employed under 
such circumstances that they will not be 
exposed to serious perturbations above or 
below a certain range. That, we do not 
wish to be understood as claiming broadly 
the making of the apertures of governor 
valves of capacities varying independently 
of the range of motion of the valve, as the 
well-known throttie valve, and valves with 
circular apertures, have not a constant In- 
crease or decrease of capacity propoitioned 
to the range of motion. But what we do 
claim as our Invention, and desire to seqjire 
by letters patent, is making the opening or 
openings controlled by the governor valves 
of steam engines of gradually increasing ca- 
pacity from the closed toward the open posi- 
tion, substantially in the manner and for the 
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purpose specified. And we also claim in- 
terposing a spring between the valve-coTer 
and the set-screw, or its equivalent, which 
determines or sets the position of the face of 
the valve to its seat, so that the tension of 
the said spring shall resist the pressure of 
the steam on the valve-cover, and thereby 
produce an increased flow of steam to the 
cylinder, substantially as specified. And 
we also claim the employment of the valve- 
lever, adjustable to the stem of the valve. 
In combination with a fixed indicator, sub- 
stantially as specified, for the purpose of 
setting the valve in any required position 
without opening the valve-box, as set forth. 
Junius Judson, Alfred Judson." The de- 
fendants [William Moore and Charles P. 
Wilstach] were using a valve constructed 
by Cope & Hodgson, under letters patent 
granted to them. In the specification of 
this patent, the following paragraph oc- 
curred: "By providing in the bos: a cavity 
•on each side of the seat, as shown at DD, 
Figs. 1 and 3, the valve when open has its 
openings increased or diminished in a greater 
degree by a given movement than an ordinai'y 
tlirottle-valve, as the edges of the valve move 
directly away from the seat instead of par- 
iiUel with it." The valves described by Jud- 
son and Cope & Hodgson differed greatly in 
form, and the controversy turned upon the 
employment of what was called the principle 
of graduation.] 2 

G. M, Lee and S. S. Fisher, for plaintiff. 
C. B. Collier and J. L. Miner, for defend- 
ants. 

CHARGE OF THE COURT: A patent was 
issued to Junius and Alfred Judson, jointly, 
in November, 18o0. That patent, it would 
appear, has since been surrendered, and on 
January 10, 1854, was reissued to the plain- 
tiff. Junius Judson, alone. It purports to be 
a patent for a new and improved valve for 
governors, and he brings his action for an 
alleged infringement of the exclusive right 
granted to him by this instrument. The de- 
fendants urge several grounds of defense: 
First. That the patent is void from the un- 
certainty of its specification, in not describ- 
ing the subject with suiScient perspicuity. 
Second. The want of originality in the inven- 
tion itself. Third. That there is no utility in 
the patented improvement. Fourth. That the 
defendants have not infringed the exclusive 
rights of the plaintiff, and, therefore, are not 
liable in this action. 

xls to the alleged unceiiainty and insuffi- 
ciency of the specification in this case, I have 
but a remark or two to make. This defense 
is based upon the ground that the descrip- 
tion of the invention is so vague and indefi- 
nite that a mechanic could not consti'uet the 
improvement fi-om the specifications. The 
statute is very express on this subject. It 
requires that every inventor shall file, in the 

~ [From 1 Fish. Pat. Cas. 544.] 



patent office, a clear statement of what his 
invention is, and the mode by which it is 
to be brought into practical operation. The 
statement is required to be clear, full, and 
exact in its terms, so that a mechanic skilled 
in that department shall be enabled to con- 
struct it, or, if it be a composition, to com- 
pound it, and that without resort to inven- 
tion or experiment. The jury will see, by a 
moment's reflection, what the object and de- 
sign of this requirement is. It is that the 
public may be admonished of precisely what 
the patentee claims, that it may not be ig- 
noranuy infringed. That is one purpose, and 
the second is, that when the exclusive right 
shall have expired, the public may be at no 
loss to know what the nature of the inven- 
tion was, so as to make it valuable and prac- 
tical. 

This provision, as I before remarked, is 
express, and it must appear that it has been 
complied with, or the patent is rendered a 
nullity. This, however, is a question of fact 
for the jui-y. They are to pass upon the in- 
quiiy whether there is a sufficient specifica- 
tion or not. It is a question of evidence; 
and in the decision the jury have only to 
look at the evidence adduced. On the part 
of the plaintiff, sevei-al witnesses, termed 
experts, because supposed to be peeuliarlj' 
qualified by their knowledge and practice of 
mechanics to give an opinion on this sub- 
ject, have been examined. Mr. Knight, Mr. 
Gilbert, and Mr. Dunlap unite in believing 
that this specification is sufficiently definite 
for all practical purposes. On the other 
hand, there are witnesses who have ex- 
pressed a conti-ary opinion. Mr. "Whetstone. 
Mr. Reynolds, Sir. Davis, and Mr. Whitmore 
swear that the specifications are not suffi- 
ciently explicit and clear, that they do not 
give insti'uetions and data from which a 
mechanic would know, with certainty, wheth- 
er the improved valve would be successful 
under all circumstances. They do not say 
they could not construct it; but that they 
would be at a loss for any rule by which to 
apply the valve to any given sized engine, 
for any particular purpose, and under any 
circumstances. I do not propose to make 
any comments upon this part of the case; it 
is left to the jury. The statute must have a 
fair and reasonable construction; and if the 
jury believe, from the evidence before them, 
that this invention can be constructed by the 
exercise of skill and judgment on the part of 
a mechanic, they will come tj the conclusion 
that these specifications are sufficient in the 
aspect of the ease to which I now refer. It 
may be remarked, that in carrying out any 
invention the exercise of some skill and judg- 
ment, on the part of the mechanic called to 
construct it, will always be required. Some- 
thing must necessarily be left to him. If 
with the exercise, therefore, of ordinary in- 
telligence and skill, tlie juiy believe that the 
invention could be constructed from the in- 
formation given by the patent, there would be 
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no douTjt that the specifications answered the 
requisites of the statute. 

The court has heen requested to indicate an 
opinion upon the question, whether, talking 
the whole of these specifications, it appears 
that a patentable subject is set forth and de- 
scribed therein, for it is necessary that the 
subject-matter of the patent should be one 
within the contemplation of the patent laws, 
that is, one embraced within the scope and 
design of the statute itself. I will remark 
here, that it had been my purpose to have 
entered into an extended analysis of this elab- 
orate specification; but, upon reflection, and 
considering the time occupied in this case, I 
have concluded to bring my remarks on that 
point within a narrow compass. 

Is this invention set forth so intelligibly as 
to enable the court to pronounce on the claim, 
and is there that discrimination which the 
law requires between what is old and what 
is new? This specification is of great length, 
very minute in its statements, and is accom- 
panied with drawings. It is a familiar prin- 
ciple, that in construing it the drawings are 
to be regarded as part and parcel of it In 
fact, the only objection to this specification 
is its great length and the multiplicity of 
words used in the statement. It is verbose 
and argumentative. The patentee, desirous 
to be understood, and to present his invention 
thoroughly and fully, has used more words" 
than were really necessary. Still, if the ob- 
ject at which he aims can be clearly made 
out from what is stated, and it appears the 
thing itself is the subject of a patent, it will 
be the duty of the court to sustain the claim. 
There are three distinct improvements set 
forth in this specification; but the only one 
now in controversy, and the only one used by 
tlie defendants, is that which refers to a gov- 
ernor valve to be used on a steam engine; 
the other points may, therefore, be left out 
of the question, and the attention of the court 
directed to the form and structure of the 
valve itself. It may be remarked that the ob- 
ject is an improvement in the valve by which 
an increase or decrease in the motion of the 
engine is effected, without any disturbance, or 
as little as practicable, from the nature of 
things. 

The patentees describe the mode of con- 
stnicting their improvement, and the principle 
of its action. They then set forth a limita- 
tion to their claim, which is proper in all 
specifications where a patent is for an im- 
provement on what was known before. This 
must be done to guard against the claiming 
of that which was previously known. They 
say they do not limit their invention to any 
particular form of valve, and refer to valves 
with circular apertures, as not having an in- 
crease or decrease of capacity proportioned to 
the range of motion. Finally, in the sum- 
ming-up, they say, "what we claim as our 
invention, and desire to secure by letters pat- 
ent, is making the opening or openings con- 
trolled by the governor valves of steam en- 



gines of gradually increasing capacity from 
the closed toward the open position, substan- 
tially in the manner, and for the purpose spec- 
ified." 

I think there can be no question, from the 
consideration of the entire specification, in 
connection with the drawings, that this plain- 
tiff has described an invention that is patent- 
able under our laws. The invention is obvi- 
ously an improvement on the structures before 
known as governor valves, and' is not a com- 
bination. In such a claim, it is not necessary 
that the patentee should describe with mi- 
nuteness what was before known, or the par- 
ticular subject of which the invention claims 
to be an improvement. Reduced to its sim- 
plest elements, the improvement is making an 
opening or openings, controlled by the gov- 
ernor valves of steam engines, of gradually 
increasing capacity, from the closed to the 
open position. Refen-ing to the previous 
parts of the specification, the claim contem- 
plates such an action as shall cause the valve 
to open in regularly increasing areas till it is 
completely open; but I can not gather that 
the openings contemplated by him, while they 
are gradual or regular, are necessarily in geo- 
metrical or arithmetical progression. 

I shall not detain you with any attempt at 
an exposition of the character of this inven- 
tion, as claimed by this plaintiff, I am not 
sure that, if I were to make the attempt, I 
should succeed in making it more clear to 
your minds than it now is. The properties 
of the invention have been so fully discuss- 
ed, that you will be at no loss in compre- 
hending what the plaintiff claims. It seems 
to the court that the improvement covered 
by patent is sufficiently set foith to enable 
the court to see that what is claimed is pat- 
entable. I see no foundation to support the 
idea that there is any want of distinctness 
between what he claims as his, and that 
which was before known; so that the patent 
is not objectionable on that ground. With 
regard to the construction of specifications, I 
may remark that it is a rule that they shall 
be constnied in a liberal spirit, and that they 
shall receive an interpretation that will, if 
practicable, effect the end and object design- 
ed. This is fair. A defect should be clear 
and palpable, to justify the court in saying 
that the patent was^a nullity. It is subject 
to scrutiny before it passes into the hand of 
the patentee. The whole claim of the in- 
ventor is subjected to an officer, who acts 
imder oath, and who is usually a man well 
skilled in natural philosophy, and mechan- 
ical science generally, and who would not be 
justified in granting a patent to any person, 
unless, in his judgment, the specification was 
sufficiently clear. I am aware that he may 
make mistakes— that objection may be after- 
ward made, and that it is the right of a 
party who has been sued, to avail himself of 
all the advantages that may arise from the 
failure on the part of the patentee to- com- 
ply with the requisitions of the law. You 
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will have the specifications, with the draw- 
ings, in your retirement, and may consider 
them minutely. 

I pass to the consideration of the questions 
that belong exclusively to the jury. 

First, as to the originality of this inven- 
tion. There is no controversy in regard to 
the principle of law. It mtist appear, as the 
basis of the patentee's right, that his inven- 
tion is new and original, for if not his inven- 
tion, he never had a right to a patent, and 
the patent is clearly a nullity. This is the 
point made by defendants; it is strongly 
urged, and it is one well worthy of your at- 
tentive consideration. Before I call your at- 
tention to the evidence upon this point, I 
may notice another very familiar principle of 
law, which has been adverted to by counsel. 
That principle is, that the emanation of a 
patent in favor of an individual is prima 
facie evidence that there is some novelty 
and utility in the invention, for it is upon the 
strength of the patentee's oath, and the 
showing that there is something not only 
new, but useful, in the invention, that the 
commissioner is authorized to issue the pat- 
ent. It is, therefore, a reasonable proposi- 
tion that the granting of a patent affords 
prima facie evidence of the novelty as well 
as utility of the invention. Still, the defend- 
ant is not concluded by this; it is competent 
for him to show that the invention is not 
new, and that therefore the plaintiff had no 
right to the patent. On this point the stat- 
ute had placed this guard: Wherever the 
defense is a want of novelty or originality, 
it is made the duty of the party sued to noti- 
fy the plaintiff particularly of the circum- 
stances imder which the invention is known 
or used. He is to give a notice of thirty days 
prior to the trial, and state by whom and the 
place where the invention was previously 
Imown; and having conformed to the condi- 
tions of the statute, it is his right to impeach 
the novelty and originality of the invention. 
In the present case, the defendants have given 
notice of persons and places where it is al- 
leged this improvement was known and used 
prior to the emanation of this patent 

I will call your attention to the different 
cases embraced under the notice of the de- 
fendants. 

The first is the ease <3f the alleged \ise or 
knowledge of this invention by H. M. Col- 
lier at Binghampton, in the state of New 
York. I have not had the opportunity of 
reading the deposition, though I have heard 
it read in the presence of the jury. It will 
be for the jury to say what facts are estab- 
lished by it. His statements are, in sub- 
stance, that In 1847 he used a valve which 
embraced the principle of a gradual opening. 
He gives a description of the valve, and ac- 
companies it with a di'awing, which, he says, 
he made himself, some years ago. He also 
states he used it as a governor valve for four 
or five years. He states, too, that he had a 
convei'sation with the patentee, at a time I 



do not recollect, in which Judson admitted 
that this valve was the same as his. There 
is one fact which, it is alleged, destroys the 
deposition of Collier. It is that the draw- 
ing does not, by admission of the counsel for 
the defendants, describe a practical and suc- 
cessful govei-nor valve. It will be for the 
jury to determine how far that circumstance 
shall affect the evidence of Collier in regard 
to the valve to be used. 

The next case is that of W. B. Hill, who 
states that in the year 1848 he put up a gov- 
ernor valve in a saw-mill in Michigan, which 
had the principle of a gradually increasing 
opening, like that of the patentee. He ex- 
hibits the diagram of the valve and gov- 
ernor which he has fully explained to the 
jury. He says the forms of the openings 
were different, but in principle they were 
the same. Next, J. B. Greeley states that in 
1848 he and Judson got up a valve with a 
similar opening, in the office of Gardner & 
Co., in Cincinnati. He states that he sug- 
gested the valve, and that Judson said he 
had never seen anything like it before. 
Greeley says he left Cincinnati, and, retm'n- 
ing some time after, the valve was gone, and 
Judson had left the city. Witness says the 
opening of the valve was substantially the 
same, but there might be some difference in 
•the ratio in which it opened. He states, too^ 
that he told Judson that the same result 
might be obtained by a triangular opening of 
the valve. Greeley undoubtedly represents 
himself as the inventor of the valve, and 
states that Judson told him he was going 
to Washington, and if the valve was patent- 
able, he would assist him in getting a pat- 
ent for it; and that if the valve did not suc- 
ceed, an angular opening could be substi- 
tuted for it. D. A. Powell has been exam- 
ined also, and says he saw the valve at Gard- 
ner's, and heard a conversation, in which 
Judson said it was Greeley's invention, and 
that Greeley had got a good thing. He also 
says he heard Judson say that the valve 
worked well. This is the evidence in regard 
to Greeley's valve. It is asserted that the tes- 
timony of Greeley is impeached; that some 
time before, his deposition was taken in Iowa, 
and that there is a discrepancy between that 
deposition and his oral testimony. The jury 
will refer to that deposition and see how far 
it affects the credibility of the witness. If 
my recollection is right, I think he does not 
state in as strong terms, in his deposition as 
in his oral testimony, that he was the in- 
ventor. 

Next comes N. G. Thorn. He states that in 
1846 or 1847, he built a locomotive, in which 
he put valves, the model of which he has 
exhibited to the jury. He states that it had 
no governor, but was regulated by the hand 
of the engineer; that it had a graduated 
opening, and in principle was the same as 
the Judson valve, and that it was intended 
to be used only on a railway locomotive. 

I shall have occasion to refer to some points 
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of law involved ia this testimony, but I 
shall now pass on to the remaining evidence. 

Next comes ]Mr. Latta and the Exmison 
valve. Mr. Latta states that he saw a valve 
in ifee at the marble works in Cincinnati, 
which he believes to be the same valve or 
similar to the one exhibited to the jury. I 
do not remember that he positively identified 
it as the same valve. Speaking of the Euni- 
son valve, he says, it may be made to operate 
on the principle of a gradually increasing 
opening; but remarks that Judson has pro- 
vided more fully for the regulation of the 
quantity of the steam, and that his valve 
shuts more closely. He says they both have 
the same principle of gradually opening, but 
with some difference in the ratio of increase. 
Several witnesses have been called, and have 
testified that, in their opinion, the valve is 
substantially like the plaintiff's in the prin- 
ciple of graduated openings. It is also claim- 
ed that this valve has a circular aperture, the 
invention of which is expressly disclaimed 
by Judson. If the jury are satisfied that it 
was different in structm:e and application 
from the valve patented by plaintiff, it does 
not prove that the invention was not orig- 
inal with this patentee. It is claimed by 
plaintiff's coimsel that, in regard to the Euni- 
son valve, some doubt is thrown upon the 
question of identity of the valve referred to 
in the evidence of Mr. Latta. He states the 
valve exhibited is the Eunison valve; but 
another valve has been presented, which, it 
is represented, had jxist been taken from the 
worlcs at Coleman's, and which Coleman 
states is the one put up by Eunison in 1847 
or 1848. It remains with the jury to deter- 
mine who is mistaken in regard to the facts 
connected with this valve. 

I wiU say here, gentlemen, in connection 
with all these valves that are embraced hi 
the notice of the defendants, and about which 
testimony has been given with a view to im- 
peach the originality of the Judson valve, 
that they are all to be decided upon the ques- 
tion of the identity of these valves (known 
and in use before the granting of this patent), 
with the Judison valve; and if the jury be- 
lieve they are, or any one of them is, sub- 
stantially the same as Judson's, it of course 
destroys the originality of his invention, and 
is an answer to bis present claim. I will re- 
mark, as to the Greeley valve, that the jury 
will first inquire whether he or Judson wer« 
the inventors of it; and I will state the law 
upon this point, as I understand it, in a very 
few words. 

If the jury are satisfied that Greeley had a 
distinct conception of the improved valve as 
patented to Judson, and that he communi- 
cated that knowledge to Judson, then, in a 
legal point of view, he must be considered 
the inventor; ^ or, if they believe he con- 
structed a valve operating like the Judson 
valve before the date of this patent, it will 
be, of course, a good defense against the 
claims of the patentee. I will state the prin- 



ciple that must govern you, in these words. 
Mere conversations about the practicability 
of an improvement, or suggestions as to the. 
manner in which it might be carried out or 
accomplished, will not of themselves defeat 
the claims to originality of him who perfects 
the idea and secures a patent. Neither will 
experiments defeat, even if known to the 
patentee, if it appear that he prosecuted such 
experiments to final success; but any infor- 
mation to a patentee, sufficient to enable him j 
to construct the thing itself, would destroy 
the originality of the invention. But that. I 
knowledge must be definite and tangible; it ■ 
should be sufficient of itself to enable thei 
party to whom it was imparted to construct 
the improvement This question, as to wheth- 
er Greeley or Judson was the true and original 
inventor, is one of great importance in this 
trial. If the jury are satisfied that it was 
the invention of Greeley, and not of Judson, 
there will be no necessity to prosecute their 
inquiries further. They will scrutinize the 
evidence of Gilbert in relation to the trials 
and experiments of Judson, made at Rochester " 
after his leaving Gincumati; and with regard 
to the testimony of Powell, it may be regard- 
ed as somewhat weakened from the time 
that has elapsed since the conversation oc- 
curred. Such testimony is not of the most re- 
liable character; there is strong danger that 
what actually did occur, or what was actually 
said, may fade away from the memory, and 
that a man rnay confuse words with thoughts, 
and yet honestly state his belief as* to what 
actually did occur. If, however, the jm-y be- 
lieve there is a substantial difference between 
the Greeley valve and that which is embraced 
in Judson's patent— if they believe Greeley's . 
invention did not contemplate an increase of 
opening through its whole range of motion, 
it would necessarily follow that there was an 
essential difference in construction. 

As for Thorn's valve, it provided for certain 
openings, but not throughout the whole range 
of motion. It was designed to be used on. 
railway locomotives, and it never has been 
used otherwise, and so far as we know, nev- 
er has been patented to the inventor. This 
presents another question of identity between 
Thorn's and Judson's valves. 

The mere use of a mechanical structure for 
a different purpose is not of itself patentable, 
and if Judson had merely adopted Thorn's 
valve and applied it to another purpose, with- . 
out addition or improvement, he would not be 
entitled to a patent; that is, if he had mere- 
ly applied it to other than railway purposes, 
he could not be entitled to a patent; but, 
if his valve be a different structure, applica- 
ble to all engines, and producing a new and use- . 
ful result, it is a patentable subject; and if 
Judson has changed the structure of the 
Thom valve, and it has been applied to a new , 
and useful purpose, the knowledge of the prior 
valve would not affect the originality of 
Judson's valve. 

Thorn's valve was to be regulated by hand. 
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"while that of Judson works with the gov- 
ernor. It will be for the jury to consider 
whether this does not constitute a sufficient 
difference between the valves to evidence 
the want of a substantial identity between 
them. I may remark that Mr. Knight states 
that the "Thom" valve would not be a prac- 
tical structure in connection with a governor, 
because the friction caused by the pressure of 
the steam would be too great. Another point 
is that Thorn's valve does not contemplate the 
gradual opening through its whole range of 
motion. 

In passing upon this question, the jury will 
keep in view precisely what the thing is that 
is claimed by Judson, according to the speci- 
fications and drawings which accompany it. 
The principle of a gradual opening, through 
all its range of motion, would seem to be the 
distinct characteristic of the invention of Jud- 
son, and, if the jury believe the valves said 
to be identical do not embrace this feature, 
there would seem to be no ground for sup- 
posiog that Judson's valve was not an orig- 
inal construction. If they think that to ac- 
complish the purpose at which he aimed, and 
give, in connection with the governor, a 
steady motion to the engine, was an object 
of utility, and that it is not proved to have 
been accomplished before, it will be for the 
jury to consider whether that fact does not 
show the originality of this invention. The 
evidence of the success and practical results 
of the Judson invention goes more directly to 
the question of utility, but the jury may take 
it into consideration, in deciding on the novel- 
ty and originality of the invention. Practical 
results are more to be regarded than theory, 
and may be taken into consideration in a 
question of originality. Whatever may be 
the opinion of experts, if the proof be satis- 
factory that they are unlike any other known 
valves, in operation, the conclusion would be 
clear against their substantial identity. 

On the subject of the practical operations of 
the Judson valve, the jury have a good deal 
of testimony, which I have no doubt they 
have kept in memoiy. It seems, however, 
that there is testimony that the principal ob- 
ject of Judson, that of preventing perturba- 
tions by means of the governor, is fully effect- 
ed by the improvement, and so far as we 
have any information, his valves have effectu- 
ally accomplished the purpose to which I have 
adverted. I have remarked already upon the 
question of utility, though I do not under- 
stand that feature of this improvement to be 
seriously controverted by counsel for the de- 
fendants. I suppose, that, upon the evidence 
before the jury, they would have no diffi- 
culty in believing the invention to be one of 
great utility. 

The nest question, and one of importance, is 
that of infringement "Have these defend- 
ants used the invention patented to plaintiff," 
is the question for the consideration of the 
jury. The question to be decided is, whether 
the "Cope" valve is the same in principle and 



structure with that patented to the plaintiff. 
I will remark that it does not depend upon 
form or proportions so much as upon -the 
principle of action, and the operation of the 
two things. It will be for the jury to say 
whether the Cope valve involves the prin- 
ciple of a graduated increase through its 
whole range of motion, and is substantially 
the same as that claimed by plaintiff. Sev- 
eral witnesses have stated that, in their judg- 
ment, the Cope valve and the Judson valve 
are the same; that they are substantially 
alike in their operation. It will be for the 
jury to say what weight shall be given to 
the judgment of these experts. They will 
also determine, by the examination of the 
models of these valves, and the testimony ad- 
duced upon the subject, whether there is that 
identity between the Judson valve and the 
valve used by the defendants, which will jus- 
tify the jury in saying that the right of the 
plaintiff has been infringed. It is insisted, 
by counsel for defendants, that their valve 
acts on the pi'inciple of the Eunison valve, and 
is different from the Judson valve; that, un- 
like the Judson valve, it does not act on the 
principle of graduated openings through its 
whole range of motion; and is therefore es- 
sentially different from the plaintiff's im- 
provement. The identity of these valves is an 
important issue in the case, for, if the jury are 
satisfied that the Cope valve is different from 
the Judson valve, there is no infringement. 
In regard to the question of damages, I will 
simply say that the whole subject is within 
the discretion of the jury. There are no data 
given in the present case by which damages 
can be estimated. The plaintiff is entitled 
to his actual damages, and it is for the jury 
to say what they shall be, if they believe him 
entitled to recover. 

The jury foimd a verdict for plaintiff. 

OFor another case involving this patent, see 
Judson V. Cope, Case No. 7,565.] 



Case No. 7,570. 

JUDSON V. PLATTSBURG. 

[3 Dill. 181.] 1 

Circuit Court, W. D. Missouri. 1874. 

MoNiciPAL Bonds— Vaudity op Citx Charter— 
BtEOTiON— Registration. 

1. To an action on negotiable bonds issued by 
the defendant city, it pleaded that the act in- 
corporating it was unconstitutional: 1st, be- 
cause the subject of the act was not expressed 
in its title; 2d, because under the constitution 
of Missouri, the legislature could not amend the 
charter of the town corporation by making it a 
city corporation; 3d, because Plattsburg did not 
in fact nave 5,000 people when it was incorpo- 
rated as a city, as required by the constitution 
of the state: Meld, that neither of these objec- 
tions was well taken. 

2. It seems that a special registration of 
voters of a special municipal election was not 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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necessary; but if it were, a bona fide holder of 
bonds for value without notice would not oe at- 
fected by the omission, the bonds reciting that 
they were duly authorized by a vote of the vot- 
ers of the city. 

Action on coupons originally attached to 
negotiable bonds issued by the defendant 
city under its seal, and reciting the neces- 
sary vote. An answer set up the defense, 
referred to in the opinion of the couri^ but 
did not allege that the plaiatiff CDavid O. 
Judson] was not a bona fide holder of the 
bonds or coupons for value. The plaintiff 
demurred. 

Judson Barnard and Merryman & Hall, 
for platotiff. 

Lay & Belch] and Thos. C. Reynolds, for 
defendant. 

Before DIIiLON, Circuit Judge, and KRB- 
KEL, District Judge. 

KREKEL, District Judge. This is an ac- 
tion on coupons detached from the bonds 
issued by the city of Plattsburg in payment 
of indebtedness to the Chicago and South- 
western Railway Company. The answer 
sets up that the act incorporating the city of 
Plattsburg, amendatory of the act of Feb- 
ruary 8th, 1861, is and always was unconsti- 
tutional and void. A demurrer to this part 
of the answer makes it necessary to examine 
the enactments creating this corporation. It 
appears that the general assembly of the 
state of Missouri, on the 8th day of Febru- 
ai-y, 1861, passed an act "to incorporate the 
town of Plattsburg," granting it usual mu- 
nicipal powers. Under this act the corpora- 
tion existed up to the 24th day of March, 
1870, when an amendatory act, entitied, 
"Towns and Cities: Plattsbm-g. An act to 
amend an act entitied an act to incorporate 
the town of Plattsbmrg, approved February 
8th, 1861," was passed. 

Three objections in support of the uncon- 
stitutionality of this amendatory act are sug- 
gested: First— As to the titie of the act. 
The constitutional provision in reference to 
the titie of acts is, "that no law shall relate 
to more than one subject, and that shall be 
expressed In its titie." This provision of 
the constitution mainly aims at vicious legis- 
lation, by which, under a fraudulent title, the 
subject-matter of the enactment was to pass 
unobserved by reading the title, merely. 
That it was not intended to apply to the in- 
corporation of a city, is obvious from the 
fact that many subjects are to be provided 
for in such an act, and though they may all, 
in a certain sense, pertain to one subject, it 
could not be expressed in its titie. More 
thpn ordinary caution seems to have been 
taken in framing the incorporating act of the 
city of Plattsburg, as may be seen by refer- 
ence to its titie. 

The second question is as to the right to 
amend the town corporation of Plattsburg by 
incorporating it as a city. The right to 
amend existing laws under the constitutional 
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provision, that "aR statute laws of this state, 
now in force, not inconsistent with this con- 
stitution, shall continue in force until they 
shall expire by their own limitation or be 
amended or repealed by the general assem- 
bly," is decided by the supreme court of 
Missouri, in the case of State v. Cape G. & 
St. L. R. Co., 48 Mo. 468, and we adopt this 
interpretation of the constitutional provision 
cited as In principle deciding the right of the 
legislature to amend the charter of the town 
of Plattsburg. 

The next point made is that the town of 
Plattsburg, having less than 5,000 inhabit- 
ants, the general assembly was prohibited 
from erecthig them into a city by the consti- 
tutional provision that "no city shall be in- 
corporated with less than 5,000 permanent 
inhabitants." It is obvious from the provi- 
sion itself that it applies to the internal polit- 
ical sub-division of the state, and must there- 
fore be held to be within the exclusive juris- 
diction of the legislative power of the state, 
and that power, by its act of incorporation, 
having established this sub-division, the 
auestion of its legality cannot be examined 
collaterally. In a case which required the 
ascertainment of a fact upon which legis- 
lative authority to act depended, the exer- 
cise of that authority carries with it the 
presumption that the fact had been as- 
certained, and that the legislature acted with- 
in the sphere of its authority. 

This disposes of the demurrer to the first 
count of the answer, and the same is sus- 
tained. There is a demmTor, also, to the- 
6th and 7th subdivisions of the second count 
of the answer, which sets up want of au- 
thority to hold an election, denies that a 
legal election was held, denies that condi- 
tions of subscription were complied with, 
and many other formalities pertaining to the 
subscription. 

The only 'question here made, not already 
decided in the bond cases at this term, is the 
want of registration of voters prior to the 
special election at which the subscription of 
$25,000 was voted on. The town of Platts- 
burg had not been set apart or designated 
as an election district, bi^t was embraced in 
the township district in which it was situat- 
ed. Under the constitutional provision upon 
obtaining a two-thirds vote in favor, the 
town had an unquestioned right to subscribe. 
There was to be no special township election, 
and hence no need of a special registration 
for such. There behig no provision under 
the law of 1868 requiring special registration 
of towns for municipal elections when such 
towns were embraced within and a part of a 
township election district, as was the case 
with Plattsburg, use was made of the last 
township registration. We are not prepared 
to say that the election thus held was illegal, 
but be that as it may, we are of the opinion 
that a bona fide holder of bonds for value is 
not bound to inquire into the formalities of 
an election. The demurrer to the 6th and 
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7th subdivisions of the second count of the 
answer is therefore sustained. Judgment ac- 
cordingly. 
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Case No. 7,571. 

JUDY T. GERARD et al. 

[4 McLean, 360.] i 

Circuit Court, D. Indiana. May Term, 1848. 

tJsuHY— What Constitutes. 

^•. '5?^®. Purchase of promissory notes signed by 
an individual or issued by a bank, if made bona 
nue is not usurious. 

2. If the purchase, however, was a device, to 
charge a higher rate of interest than the law 
authorizes, it is usurious. 

3. Depreciated bank notes may be sold in the 
market at a greater or less price, as may be 
agreed upon between the parties. Like any 
commodity, they can be bought and sold without 
usury. ±}ut any device or cover which may be 
resorted to, to evade the statute of usurv. is 
corrupt and usurious. 

fOited in Cornell v. Barnes, 26 Wis. 487.] 

At law. 

Mr. Sullivan, for plaintiff. 
Mr. Raymond, for defendants. 

OPINION OF THE COURT. This is an 
action of debt on a sealed bill, for the pay- 
ment of seven hundred dollars. The defend- 
ants pleaded that David Gerard, being much 
embarrassed, corruptly agreed, against the 
statute, with Henry Hays, that he should ad- 
vance to him the sum of one thousand dol- 
lars, in notes of the Bank of Illinois, which 
were then and there greatly reduced and 
under par, being worth only thirty-seven and 
a half cents in the dollar, and that the said 
Gerard should execute a note to him, with 
the said Jacob Hays security, for the pay- 
ment of one thousand dollars, on or before 
the 1st of March, 1845, with a proviso that 
the sum might be discharged by the i)ay- 
ment of five hundred dollars, before the 1st 
of October, 1843. In pursuance of which 
corrupt agreement, on the 12th of Septem- 
ber, 1842, they executed a note to the effect, 
that before the 1st of October, 1845, they 
promised to pay to Henry Hays, or order, 
one thousand dollars, which may be dischar- 
ged with five hundred doUars before the 1st 
of October, 1843. That the sum of five hun- 
dred dollars not having been paid, it was 
afterwards corruptly agreed, etc., that the 
said David should execute to him with the 
said Jacob Hays and John Gerard as sure- 
ties, the seven hundred dollars payable 1st 
of October, 1845. That he should give up 
and surrender the said note of one thousand 
dollars. That the said note or bill was usuri- 
ous, etc. Issue, etc. The jury being sworn, 
the plaintiff offered in evidence letters of ad- 

:_. 1 [Ronorted by Hon. John McLean, Circuit 
Justice.] 



ministration, which were objected to for 
want of proper authentication. 

Provision is made in the 463d section of 
the Revised Statutes of Indiana of 1843, that 
"a non-resident executor or administrator, 
duly appointed in any other state or coimty, 
may sue in Indiana, and a copy of his let- 
ters duly authenticated, in like manner as 
provided in the 47th sec. of this chapter, be- 
ing produced and filed in the court," etc, 
Indiana has a right to prescribe the mode 
letters testamentary or of administration in 
any other state shall be authenticated. The 
letters offered were within the requisition of 
the act, and they are therefore admitted. 

The thousand dollar note was offered in 
evidence by the defendant, under the plea of 
usury. This was objected to unless the sig- 
natures were proved. The note having been 
set out in the plea, the court wiU admit the 
note without proof of the signatures, there 
being no denial of them by oath or affii-ma- 
tion. Rev. St p. 711, §§ 216-218. To con- 
stitute usury, gentlemen of the jury, there 
must be a loan of money and a corrupt agi'ee- 
ment to evade the statute by securing more 
than the legal rate of Interest Under what- 
ever pretense or device this may be done, 
whatever shape the contract may assume! 
if the object was to evade the statute it was 
usury, and the jury must detennine from 
the facts and circumstances as to the intent 
of the parties. The agreement to purchase 
from the plaintiff one thousand dollars, in 
notes of the Bank of Illinois, for which a 
note for one thousand doUars was given to 
be discharged on the payment of five hun- 
dred dollars, was not a usurious transaction, 
if there was a bona fide purchaser of the 
Illinois notes, and in this view it is imma- 
terial whether the notes purchased were 
worth more or less than the price agreed to 
be paid. They were worth, as averred in 
the plea, only thirty-seven and a half cents 
in the dollar, the price it would seem agreed 
to be paid was fifty cents in the dollar. But, 
if the purchase was bona fide there was no 
usury. The notes were not money, but 
promissory notes, the same as the notes of 
an individual, and when brought into market 
may be sold like other commodities, for what 
they will bring. 

The sum of one thousand dollars was nam- 
ed m the note as a penal^, and would have 
been discharged at any time, on the pay- 
ment of the five hundred doUars and the in- 
terest The seven hundred dollar note was 
given, as appears from the plea, on condition 
that the note previously given should be sur- 
rendered. If the fii-st note was given on a 
fair purchase of the Hlinois bank notes, that 
purchase can not be held to taint with usury 
the note now in controversy; and in decid- 
ing whether it is usurious, we must be gov- 
erned by the circumstances under which it 
was executed. If the jury shall believe that 
it was given as a shift or device, with the 
view to charge more than the legal rate of 
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interest, and evade the statute, it was usury. 
So, in giving the first note, if it was not on 
a bona fide purchase of the bank notes, but 
done to evade the statute, and loan money for 
more than the legal rate of interest, it was 
usurious, and if the first note was tainted 
with usury, the objection applies equally to 
the one which was given in lieu of it. 

Verdict for the plaintiff. 



JUGS OF, 



[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
quantity or number of jugs; e. g, "Jugs of 
Brandy. See Five Jugs of Brandy."] 



Case Wo. 7,57S. 

JUILLARD V. REMINGTON. 

13 Wkly. Notes Cas. 372.] 

Circuit Court, B. D. Pennsylvania. Oct. 4, 
1876. . 

Pleading at Law — Special Plea— Ushbt. 

A special plea in assumpsit, averring that the 
contract was entered into in another state, by 
the law of which it was usurious, is in Penn- 
sylvania good on special demurrer. 

Sur demurrer to special plea. Assumpsit 
upon a promissory note for ?8,120, made by 
Eeckman Remington to the order of A D. 
Juillard. Special plea: That the contract 
was a usurious one; that it had been made 
in the state of New York, and was therefore 
subject to the law of that state, which pro- 
vided that all contracts for a greater rate of 
interest than seven per cent per annum 
should be wholly void. 'Demurrer, on the 
ground that the special plea amounted to the 
general issue. 

A. Sydney Biddle and R. C. McMurtrie, for 
the demurrer, argued that the plea was ar- 
gumentative in that it merely went to show 
that there was no legal promise, and amount- 
ed to a general denial of the plaintiff's cause 
of action as declared on evidence in sup- 
port of the alleged defence would be ad- 
missible under the general issue, and in 
such case a plaintiff is not required to sub- 
mit to a special plea, which on special de- 
murrer is bad. Bfallett v. Dowdall, 18 Q. B. 
16; Morgan v. Pebrer, 3 Bing. (N. C.) 457; 
Dawson v. Tibbs, 4 Yeates, 349; Stansbm^ 
V. aiarks, 4 Dall. [4 V. S.] 130; Gaw v. Wol- 
cott, 10 Bart [Pa. St] 43; Beals v. See, Id. 
56. 

Frank 0. Fallon and John Fallon, contra. 

That the contract was made in New York, 
and that the New York law is different from 
that in this state, were properly pleaded 
specially. Steph. PI. 283-289; Mostyn v. 
Fabrigas, 1 Smith, Lead. Cas. 1037; 1 Chit. 
PI. 214-221; Van Auken v. Dunning, 3 Wkly. 
Notes Cas. 15; Strawn v. Park, 1 Phila. 
178. (In the statement by Sharswood, J., 
of the rule in regard to special pleadings in 



the report of this case in 1 Phila., there is 
an accidental omission of the word "not") 

THE COURT (McKENNAN, Circuit Judge, 
and CADWAiADER, District Judge) enter- 
ed judgment for the defendant on the de- 
murrer. 



JUILLETTE, The (RICHARDSON v.). See 
Case No. 11,784. 



Case Wo, 7,573, 

The JULIA. 

[1 Gall. 43.] 1 

Circuit Court, D. Massachusetts. May Term, 
1812. 

Shipping— FoRPEiTUBE — Coasting Vessel— For- 
eign Voyage. 

Under the 8th section of the coasting act 18th 
February, 1793, c. 8 [1 Stat 305], a coasting 
vessel is not forfeited for proceeding on a for- 
eign voyage, where such vessel has not actually 
broken ground with an intention to commence 
such a voyage. 

[Cited in U. S. v. One Hundred and Twenty- 
Nine Packages, Case No. 15,941.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts. 

[This was a libel by the United States 
against the Julia (Deland, claimant).] 

G. Blake, for the United States. 
William Prescott, for claimant 

STORY, Circuit Justice. The sloop Julia is 
a licensed vessel, employed in the coasting 
trade between Boston and- Salem. On Sat- 
urday, the 1st of October, 1808, she took on 
board, at one of the upper wharves in Salem, 
a cargo of 550 barrels of flour, which had 
been previously purchased by some persons 
in Boston. On the evening of the same day, 
the sloop dropped down the harbor, nearly 
opposite the Crowninshield wharf, a place 
where vessels frequently lie, and there an- 
chored with two anchors. She remained in 
this situation imtil the ensuing Sunday night, 
when she was boarded by a revenue boat 
about midnight At this time she had her 
mainsail up, one anchor upon her bows, the 
other down, and a crew of five persons on 
board, who appeared all, to be strangers, and 
soon afterwards quitted the vessel. On Mon- 
day, the 3d of October, the sloop obtained a 
clearance from the custom house for Boston, 
but was immediately seized by the collector 
upon knowledge of the preceding facts. It is 
admitted that the sloop never broke ground, 
except by dropping down opposite the Crown- 
inshield wharf, which is clearly within the 
port of Salem. A great variety of other, 
facts are stated in the decree of the district 
court, (which were conceded by the parties 
to be tmly stated) tending to show an illegal 
destination of the sloop, and an intention 
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to violate the la^ys regulating the embargo. 
I do not recapitulate these facts, because 
even supposing that they prove all which the 
United States contend for, and on this I do 
not decide; still there is enough in the case 
to show, that the decree of the court below 
was right 

The ground of forfeiture alleged, and ulti- 
mately relied on by the United States, is, 
that the Julia proceeded on a foreign voyage, 
without first giving up her enrolment and 
license; and without being duly registered, 
contrary to the 8th section of the coasting 
act, 18th February, 1793 (chapter 8). And 
it is contended, that the dropping down on 
Saturday evening, with an intent, ultimately, 
to pm*sue a foreign voyage, is a proceeding 
within the act. I cannot so construe the act. 
It would be extending the construction of a 
penal statute, far b'eyond the liberality al- 
lowed by courts in the most favored of con- 
tracts. Had this been a case of insm-ance 
from Salem to a foreign port, and in drop- 
ping down, a loss had occurred, it is dear 
that such a breaking of ground would not 
have been deemed a commencement of the 
voyage, within the policy, so as to have 
bound the underwriters to the payment of 
such loss. How can I say, that the Julia 
actually proceeded on a foreign voyage, when 
she voluntarily, and even designedly, an- 
chored in the harbor of Salem, at a custom- 
ary place, and no sufficient crew appeared 
on board to perform, nor intention was man- 
ifested at that time to commence such a 
voyage? The proceeding on a foreign voyage 
can only be, when the vessel actually breaks 
ground, with an indisputable intention there- 
by to comnaence such voyage. I give no 
opinion how far a departure from the port 
was necessary to complete the offence; for, 
in the present case, there was not even an 
attempt to proceed. 

Deci'ee affirmed. 



Case ^o, 7,574. 

The JULIA. 

tl Gall. 233.] 1 

Circuit C!ourt, D. Massachusetts. Oct. Term, 
1812. 

Shipping — Forfeiture for Illegai. Traffic. 

If a licensed coaster be engaged in an illegal 
traffic, she is forfeited under 32d section of the 
act of 18th February, 1793, c. 8 [1 Stat. 316]. 
Case of rank presumption of illegal traffic. Con- 
demnation. 

[Cited in The Nymph, Case No. 10,389.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This was an information, filed on the 17th 
June, 1812, and contained three counts, the 
first of which was founded on the non-im- 
portation law; the second, on the coasting 

1 [Ileported by John Gallison, Esq.] 



act; the third, on the act regulating the col- 
lection of duties. 

G. Blake, for the United States. 
A. Ward, for claimant. 

STORY, Circuit Justice. This is a very ex- 
traordinary case. It appears from the evi- 
dence produced by the United States, that 
the Julia is a vessel duly enrolled and li- 
censed for the coasting trade. That on the 
10th day of June, 1812, she was seen lying 
near Chelsea bridge, in Mystic river, appar- 
ently loaded with wood. From what port 
she came, has not been distinctly proved. 
At one time the master said from Penobscot, 
and at another, from Eastport; but he had 
Halifax newspapers on board. The move- 
ments of the vessel during that day attract- 
ed the notaee of some of the officers of the 
customs; and she was watched during the 
ensuing night, when her conduct confirmed 
the suspicions already entertained. On the 
following day, an assistant of an officer of 
the customs went on board; and the vessel 
proceeded to Medford, and came along side 
of an old decayed wharf, which had not been 
apparently used for some time; and was at 
the distance of a mile and a half from the 
dwelling house of the claimant, and in a 
situation unfavorable for unloading. Two 
assistants were left by the custom-house of- 
ficers to guard and watch the vessel during 
the night of the 11th of June.~ About ten 
o'clock in the evening, it being then quite 
dark, seven teams, with horses and a hack- 
ney coach, drove down near to the wharf, 
and immediately two or three platoons of 
eight men each, dressed in disguise, armed 
with clubs and other offensive weapons, as- 
sailed the assistants; one escaped, the other 
was taken and carried on board of the sloop, 
put down into the cabin, and locked up. 
In this situation he remained during the 
night, and until relieved by an officer of the 
customs on the next morning. Soon after 
being put into the cabin, the assistant dis- 
covered two persons lying in their births, 
one of whom affected some surprise, and 
asked the reason of the disturbance; but 
upon some remarks being made by the as- 
sistant, without further inquiry, desisted 
and affected to go to sleep. Immediately aft- 
er this the deck-load of wood was removed 
with great noise and confusion. The hatches 
were opened; and the assistant distinctly 
heard goods removed in the hold and hoist- 
ed up, axes and hammers driving, and heavy 
articles, apparently boxes, &c. striking, as 
they were hoisting, against the combings of 
the hatches. The assistant expressly states, 
that the noise of removing, &c. was that of 
boxes, &e. and not merely of solid wood. 
After a few hours, the whole noise ceased. 

In the morning, the deck-load was found 
in great confusion; and two tiers of wood 
were in the hold, one before and another 
abaft the hatches, and a number of logs ly- 
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ing confusedly in the hatchway. Neither 
captain nor mate were then on board; bnt 
soon afterwards the captain came on hoard, 
said "he had lodged at a tavern; that it was 
damned strange that he was obliged to be 
robbed so." He was immediately told, that 
he was thought to be one of the robbers; 
and if he was not, he could immediately ad- 
vertise. He replied, "it was judging hard, 
and he should not trouble himself about ad- 
vertising." The vessel was therefore seized, 
and three or four days afterwards the cap- 
tain came for his clothes, and has never 
been since seen by the government's wit- 
nesses. There are many other circumstances 
in the case, which I forbear to detail. Not 
a single witness has been produced by the 
claimant; not a single alleviating circum- 
stance has been offered to rebut a case so 
pregnant with suspicion and unfavorable 
presumption. 

The information contains various counts; 
1. For taking on board, with the knowledge 
of the owner and master, certain prohibited 
goods, in a foreign port, with intention to 
import them into the United States; and 
actually importing them into the United 
States, contrary to tne act 1st March, 1809, 
e. 91 [2 Story's Laws, 1114; 2 Stat. 528]. 2d. 
For being engaged in a trade other than 
that for which said sloop was licensed, con- 
trary to the coasting act of 18th Feb. 1793, 
e. 8. And 3d. for receiving from some un- 
known vessel, within four leagues of the 
coast of the United States, foreign goods 
liable to the payment of duties, &c. without 
any accident, necessity or distress requiring 
the same, contrary to the collection act, 2d 
March, 1799, c. 128, §§ 27, 28 [1 Story's Laws, 
597; 1 Stat. 648, c. 22]. 

It will be recollected, that no explanation 
of the case is given by the claimant. Nei- 
ther the master, nor the mate, nor the sea- 
men of the sloop, are produced. No apology 
for this extraordinary transaction is attempt- 
ed. It began and ended in darkness; and 
the light has not yet been permitted to dawn 
upon it. Now I must say, that the evidence 
affords an almost irresistible presumption 
of Illegal importation of foreign prohibited 
goods, and of deliberate enterprise in an un- 
licensed trade. I do not perceive but that 
every presumption equally tends to prove 
the case, as laid in every count in the infor- 
mation. The facts call so loudly upon the 
claimant for some reasonable explanation, 
and so malignantly taint the transaction 
with fraud, that I feel myself bound to de- 
clare, that the silence and concealment with 
which the claimant wraps himself* afEords 
no hope, that a single doubt in favor of In- 
nocence ought to be cherished. 

I shall therefore reverse the decree of the 
district court; and decree the sloop and ap- 
purtenances to remain forfeited, with costs, 
to the United States. Condemned. 

This was affirmed on appeal. See 8 Cranch 
£12 U. S.] 181- See, also, The Aurora. Id. 203. 



Case Wo. 7,575. 

The JULIA. 

[1 Gall. 594.] t 

Circuit Court, D. Massachusetts. May Term^ 

1813.2 

Prize — Intebcodbse with Esemx — License. 

1. A license or protection from the enemy, 
found on board an American vessel, on a voy- 
age to a neutral ^ort in alliance with the enemy, 
the terms of which were such, as to prove an 
intercourse with the enemy and a direct sub- 
serviency to his interests, was held to subject 
the vessel and cargo to confiscation, as prize of 
war. 

[Cited in Maisonnaire v. Keating, Case No. 8,- 
978; Caldwell v. Express Co., Id. 2,303.] 

[See note at end of case.] 

[Cited in Coolidge v. Inglee, 13 Mass. 41; 
Kershaw v. Kelsey, 100 Mass. 566, 571.] 

2. Semble, that such a license or protection, 
without any such peculiar terms, would be ille- 
gal, and subject the property to confiscation as 
prize. 

3. Important documents, which were the 
cause of capture, having been surreptitiously 
taken from the possession of the prize-master, 
exact copies taken by him and verified by his 
affidavit, were, under the circumstances, admit- 
ted as good evidence. 

[Appeal from the district court of the Unit- 
ed States, for the district of Massachusetts.] 
In admiralty. 

STORY, Circuit Justice. The Julia and 
cargo were captured as prize by the United 
States frigate Chesapeake, commanded by 
Captain Evans, on the 31st of December, 1812. 
From the preparatory evidence and" docu- 
ments, it appears that she sailed from Balti- 
more on or about the 15th of October, 1812, 
bound on a voyage to Lisbon, with a cargo 
of com, bread, and flour; and the capture 
took place on the return voyage to the United 
States. The vessel and cargo were document- 
ed as American, and as owned by the claim- 
ants, who are American citizens. The vessel 
had on board sundry documents of protec- 
tion from British agents, "tthlch were deliv- 
ered up to the captors, and, together with the 
other ship's papers, were put on board of 
the prize, in the custody of the prize-master. 
And these documents were the unquestion- 
able cause of the capture. It appears that 
the American master and crew were left on 
board of the prize, and during the subsequent 
voyage to the United States, these British 
documents were taken from the custody of 
the prize-master surreptitiously, and without 
his knowledge as to the time or manner. He 
alleges expressly that they were stolen; and 
this allegation seems admitted by the master 
in a supplementary affidavit, who, however, 
denies any knowledge or connection in the 
transaction. The prize-master took exact 
copies of these documents for the purpose of 
sending them to the secretary of the navy, 
which copies have been produced in court 
and verified by his affidavit— all the other 

1 [Reported by John Gallison, Esq.] 

2 [Affirmed in 8 Cranch (12 U. S.) 181.] 
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original documeats have been faithfully pro- 
duced. 

Upon the examination of the master [Luce] 
upon the standing interrogatories on the 18th 
of February, 1812, although there are sev- 
eral interrogatories, and particularly the 
16th and 27th, which point directly to the 
subject matter, he did not state the ex- 
istence of any British document, passport, 
safeguard or protection; and what is quite 
unaccountable, he expressly declared that he 
knew not upon what pretence nor for what 
reason the vessel and cargo were captured. 
It was not until after the time assigned for 
the trial, and, on the 8th of March, 1813, that 
the master by a supplementary affidavit 
(which was admitted through great indul- 
gence, and contrary to the general practice of 
the prize courts) attempted to explain his 
omission and to vindicate his misconduct. 
The apology is equally w^eak and futile. At 
the time when these examinations were taken, 
the interrogatories had been drawn up with 
care and deliberation. The commissioners 
were present to explain to the miderstanding 
of every man, intent on truth, the meaning 
of any question which might appear obscure. 
The master was a part owner of the vessel 
and cargo, and the regular depositary of all 
the papers connected with the voyage. It is 
utterly incredible, that he should not recollect 
on his examination the existence of these Brit- 
ish documents. They were put on board for 
the special safeguard and security of the ves- 
sel and cargo. Indeed, independent of them, 
the risk of capture would have been immi- 
nent. A master can never be admitted to 
be heard in a prize court to aver his ignorance 
or forgetfulness of the documents of his ship. 
It is his duty to know what they are, and he 
cannot be believed ignorant of their contents 
without overthrowing all the presumptions, 
which govern in prize proceedings. Looking 
to the whole conduct of the master, it seems 
to be irreconcilable with the rules of morality 
and fair dealing, and I have great difficulty 
in exempting him from the imputation of 
being guilty of a wilful suppression of the 
truth. 

At the hearing, a preliminary objection was 
taken to the introduction of the copies of the 
British documents, upon the ground that the 
originals, as the best evidence, ought to be 
produced. The rule undoubtedly applies 
when the originals are in existence and in 
the possession or control of the party. The 
extraordinary disappearance of these impor- 
tant papers, under the circumstances of this 
case, I can have little doubt, was occasioned 
by a fraudulent subtraction. There is no rea- 
son to impute this subtraction to the prize- 
master. The documents were to him a very 
important protection. They constituted the 
avowed reason of the capture, as the mate 
and some of the seamen testify. It is true, 
that the master has declared, that he knew 
not the pretence of capture — but it can hard- 
ly be believed, that he could be ignorant of 



a fact, which so materially affected his in- 
terest. I feel myself bound to make very un- 
favorable inferences against him; and if, 
in odium spoliatoris, I impute the subtrac- 
tion to some person on board connected with 
the voyage, and in the conBdence of the mas- 
ter, it is measuring out no injustice to one, 
who appears to deem mis-statements and con- 
cealments no violent breach of good faith. 
I shall therefore admit the copies, verified 
as they are, as good evidence in these pro- 
ceedings; and I will add, that if a single 
material fact in favor of the claimants had 
depended upon the supplementary affidavit 
of the master, I should have felt myself com- 
pelled to repudiate it, in order to vindicate 
the regularity of prize proceedings, and sup- 
press the efforts of fraud to derive benefit 
from after thoughts and contrivances. These 
remarks are not made without regret, but 
public duty requires that manifest aberra- 
tions from moral propriety should not re- 
ceive shelter in this court. 

Having disposed of this preliminary ob- 
jection, I now proceed to consider the two 
questions, which have been so ably discussed 
in this case. 1. Whether the use of an ene- 
my's license or protection on a voyage to a 
neutral country in alliance with the enemy, 
be illegal, so as to affect the property with 
confiscation. 3 2. If not, whether the terms 
of the present license distinguish this case 
unfavorably from the general principle. 

The British documents which were on 
board, and which for conciseness, I have 
termed a license, are as follows: — 

"(Seal.) By Herbert Sawyer, Esq., Vice 
Admiral of the Blue, and Commander in 
Chief of his Majesty's ships and vessels em- 
ployed and to be employed in the river St. 
Lawrence, along the coast of Nova Scotia, 
the islands of Anticosti, Madelaine, and St 
John, and Cape Breton, and the Bay of 
Fundy, and at and about the island of Ber- 
muda, or Somers Islands, &e- &c. &c. 

"Whereas, Mr. Andrew Allen, his majes- 
ty's consul at Boston, has recommended to 
me Mr. Robert Elwell, a merchant of that 
place, and well inclined towards the British 
interest, who is desirous of sending provi- 
sions to Spain and Portugal for the use of 
the allied armies in the Peninsular, and 
whereas I think it fit and necessaiy, that 
encouragement and protection should be af- 
forded him in so doing— These are therefore 
to require and direct all captains and com- 
manders of his majesty's ships and vessels 
of war, which may fall in with any Ameri- 
can, or other vessel bearing a neutral flag, 
laden with flour, bread, corn and peas, or 
any other species of dry provisions, bound 
from America to Spain or Portugal, and hav- 
ing this protection on board, to suffer her to 
proceed without unnecessary obstruction or 

3 See The Hiram, 8 Cranch [12 U. S.] 444, 
1 Wheat. [14 U. S.J 440; The Ariaxlue, 2 Wheat- 
[15 U. S.] 143. 
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detention in her voyage, provided sLe shall 
appear to be steering a due course for those 
countries, and it heing understood, this is 
only to he in force for one voyage, and with- 
in six months from the date hereof. 

"Given under my hand and seal on board 
his majesty's ship Centurion, at Halifax, this 
fouith day of August, one thousand eight 
hundred , H. Sawyer, Vice Admiral. 

"By command of the vice admiral, William 
Ayres." 

"To the Commanders of his Majesty's 
Ships of War, or of Private Armed Ships, 
Belonging to Subjects of His Majesty: 
Whereas, from the consideration of the great 
importance of continuing a regular supply 
of flour and other dried provisions to the 
allied armies in Spain and Portugal, it has 
been deemed expedient by his majesty's 
government, that notwithstanding the hos- 
tilities now existing between Great Britain 
and the United States, every degree of en- 
couragement and protection should be given 
to American vessels laden with flour, and 
other dry provisions, and bona fide bound to 
Spain or Portugal. And whereas in fur- 
therance of these views of his majesty's 
government, Herbert Sawyer, Bsqr., vice 
admiral and commander in chief of the Hali- 
fax station, has addressed to me a letter 
under the date of the 5th of August, 1812, 
(a copy whereof is hereunto annexed) where- 
• in I am instructed to furnish a copy of his 
letter certified under my consular seal, to 
every American vessel so laden and bound, 
destined to serve as a perfect safeguard and 
protection of such vessel in the prosecution 
of her voyage. Now therefore, in obedience 
to these instructions, I have granted to the 
American brig Julia, Tristan Luce master, 
of 159 tons burthen, now lying in the harbor 
of Boston and bound to Baltimore, for the 
purpose of taking in a cargo of flour and 
corn, and proceeding thence to a port in 
Spain or Portugal, not under French domina- 
tion, the annexed documents, requesting all 
officers, commanding his majesty's ships of 
war, or of private armed ships, belonging to 
subjects of his majesty, to give to the said 
vessel all due assistance and protection in 
the prosecution of her voyage to Spain and 
Portugal, and on her return thence to her 
port of original departure, laden with salt 
or with specie, to the nett amount of her 
outward cargo, or in ballast only. 

"(Consular Seal.) Given under my hand 
and seal of office, at Boston, this 18th day of 
September, 1812. Andrew Allen, Jun., His 
Majesty's Consul." 

"(Wafer.) Office of his Britannic Majesty's 
Consul. 
"I, Andrew Allen, Jun. his Britannic maj- 
esty's consul for the states of Massachu- 
setts, New-Hampshire, Rhode Island, and 
Connecticut, hereby certify, that the annex- 
ed paper is a true copy of a letter addressed 
to me by Herbert Sawyer, Esq. vice admiral 
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and commander on the Halifax station. 
Given, &c. 
"(Consular Seal.) Andrew Allen, Jim." 

(Copy.) "His Majesty's Ship Centurion at 
Halifax, the 5th of August, 1812. 

"Sir: I have fully considered that part of 
your letter of the eighteenth ultimo, which 
relates to the means of insuring a constant 
supply of flour and other dried provisions 
to the allied armies in Spain and Portugal, 
and to the West India Islands, and being 
aware of the importance of the subject, eon- 
cur in the proposition you have made; I 
shall, therefore, give directions to the com- 
mander of his majesty's squadron under my 
command, not to molest American vessels un- 
armed and so laden, bona fide bound to 
British, Portugese, or Spanish ports, whose 
papers shall be accompanied with a certified 
copy of this letter under the consular seal. 
I have the honor to be, &c. H. Sawyer, Vice 
Admiral. 

"To Andrew Allen, Esq., 

"His Majesty's Consul, Boston." 

In approaching the more general question, 
which has been raised in this case, I am 
free to admowledge that I feel no inconsid- 
erable diffidence, both from the importance 
of the question, and the different opinions, 
which eminent jurists have entertained re- 
specting it. Nor am I insensible also, that it 
has entered somewhat into political discus- 
sidhs, and awakened the applause and zeal 
of some, and the denunciations of others, con- 
sidered merely as a subject of national pol- 
icy, and not of legal investigation. It has 
now become my duty to examine it, and 
whatever may be my opinion, I feel a con- 
solation that it is in the power of a higher 
tribunal, to revise my errors, and award am- 
ple justice to the parties. 

At the threshold of this inquiry, I lay it 
down as a fimdamental proposition, that, 
strictly speaMng, in war all intercourse be- 
tween the subjects and citizens of the bellig- 
erent coimtries is illegal, tmless sanctioned 
by the authority of the government, or in the 
exercise of the rights of humanity. I am 
aware that the proposition is usually laid 
down in more restricted terms by elementary 
writers, and is confined to commercial in- 
tercomrse. BjTikershoelj; says: "Ex natura 
belli commereia inter hostes cessare non est 
dubitandum. Quamvis nulla specialis fit com- 
mercium prohibitio, ipso tamen jure belli com- 
mereia ipsa vetita, ipsae indietiones bellorum 
satis declarant." [Bynk. Q. J. P. bk. 1, c. 3.]* 
And yet it seems not difficult to perceive, 
that his reasoning extends to every species of 
intercotirse. Valin in his commentary on the 
French ordinance, speaking of the reason of 
requiring the name and domicil of the as- 
sinred in a policy, says: "Est encore de con- 
noitre en temps de guerre, si, malgre I'inter- 
dietion de commerce qu' emporte toujours 

4 pj^om 8 Cranch (12 U. S.) 193.] 
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toute declaration de guerre, les sujets du roi 
ne font point commerce avee les ennemis de 
P etat, ou avec des amis ou allies, par 1' 
interposition desquels on ferait passer aux 
ennemis des munitions de guerre et de bouche, 
ou d' auti'es effets prohibes; car tout cela 
etant defendu comme prejudiciable a V etat, 
serait sujet it confiscation, et il eti'e declare 
de bonne prise." Lib. 1, tit 6, art 3, p. 31. 
In another place, adverting to a case of neu- 
tral, allied and French property, on board 
an enemy ship, &e. he declai*es it subject to 
confiscation, because, "c'est favoriser le com- 
merce de i'ennemi et faciliter le transport de 
ses denrees et marchandises, ce qui ne pent 
convenir aux traitees d'alliance on de neu- 
tralite encore moins aux sujets du roi, aux- 
quels toute communication avec I'ennemi est 
eti'oitement defendu, sur peine meme de la 
vie." Lib. 3, p. 253, tit 9, art 7, and Valin, 
Traite des Prises, p. 62, § 5, c. 5. 

From this last expression It seems clear, 
that Valin did not imderstand the interdic- 
tion, as limited to mere commercial inter- 
com-se. In the elaborate judgment of Sir Wil- 
liam Scott, in The Hoop, 1 0. Rob. Adm. 196, 
the illegality of commercial intercourse is 
fully established as a doctrine of national 
law; but it does not appear, that the case oe- 
fore him required a more extenued examina- 
tion of the subject. The black book of the 
admiralty contains an article, which deems 
every intercourse with the public enemy an 
indictable offense. This article, which is 
supposed to be as old as the reign of Edward 
3d, directs the grand inquests, "soit enquis 
de tons ceux qui entrecommunent vendent ou 
achatent avec aueuns des ennemis de noti'e 
seignem* le roy sans license especiale du roy 
ou de son amiral." In The .Tonge Pieter, 4 
G. Rob. Adm. 79, Sir W. Scott lays down the 
rule in terms equally broad. He says: "With- 
out the license of the government, no eom- 
mtmication, direct or indirect, can be caiTied 
on with the enemy." 

But independent of all authority, it would 
seem a necessary result of a state of war, to 
suspend all negotiations and intercourse be- 
tween the subjects of the belligerent nations. 
By the war, every subject is placed in hos- 
tility to the adverse party. He is bound by 
every effort of his own to assist his own gov- 
ernment, and to counteract the measures of its 
enemy. Every aid therefore by personal 
communication, or by other intercourse, which 
shall take off the pressure of the w^ar, or 
foster the resources, or increase the comforts 
of the public enemy, is sti-ictly inhibited. 
No contract is considered as valid between j 
enemies, at least so far as to give them a 
remedy in the courts of either government, 
and they have, in the language of the civil 
law, no ability to sustain a persona standi in 
judieio.H The groimd upon which a ti'adiag 
with the enemy is prohibited, is not the crim- 

5 Vide 13 Ves. 71. That a contract made 
with an enemy pendins; the war is vo'd. S. P. 
for Brian, J., 19 Edw. IV., 6, cited Theo. Dig. 



inal intentions of the parties engaged in it, or 
the direct and immediate injury to the state. 
The principle is extracted from a more en- 
lai'ged policy, which looks to the genei-al in- 
terests of the nation, which may be sacri- 
ficed under the temptation of unlimited in- 
tercourse, or sold by the cupidity of cor- 
rupted avarice. In the language of Sir Wil- 
liam Scott, I would ask: "Who can be in- 
sensible to the consequences that might fol- 
low, if every person in time of wai* had a 
right to ean-y on a commercial intercourse 
with the enemy, and under color of that had 
the means of carrying on any other species 
of intereomrse, he might think fit? The in- 
convenience to the public might be extreme; 
and where is the inconvenience on the other 
side, that the merchant should be compelled, 
in such a situation of the two counti'ies, to 
carry on his trade between them, if neces- 
sary, under the eye and control of the gov- 
ernment, charged with the care of the pub- 
lic safety?" Nor is there any difference be- 
tween a direct intercourse with the enemy 
counti-y, and. an intercom-se through the medi- 
um of a neutral port. The latter is as strictly 
prohibited as the former. The Jonge Pieter, 
4 G. Rob. Adm. 79. 

It is argued, that the cases of trading with 
the enemy are not applicable; because there 
is no evidence of actual commerce, and an 
irresistible presumption arises from the na- 
ture of the voyage to a neutral port, that no 
such trade is intended. If I am right in the 
position, that all intercourse, which human- 
ity or necessity does not require, is prohib- 
ited, it will not be very material to decide, 
whether there be a technical commerce or 
not But is it clear beyond all doubt, that 
no inference can arise of an actual com- 
merce? The license is issued by the agents 
of the British government, and I must pre- 
sume, under its authority. It is sold (as it 
is stated) in the market, and if it be a valua- 
ble acquisition, the price must be proportion- 
ate. If such licenses be an article of sale, I 
beg to know in wiiat respect they can be dis- 
tinguished from the sale of merchandize? If 
purchased directly of the British govern- 
ment, would it not be a trafiic with an ene- 
my? If purchased indirectly, can it change 
the nature of the transaction? It has been 
said, that if purchased of a neutral, the trade 
in licenses is no more illegal, than the pur- 
chase of goods of the enemy fabric bona fide 
conveyed to neutrals. Perhaps this may, un- 
der circumstances, be correct. But I do not 
understand, that the piirehase of goods of 
enemy manufacture, and avowedly belong- 
ing to an enemy, is legalized by the mere 
fact of the sale being made in a neutml port. 
The goods must have become incoi-porated in- 
to the general stock of neutral trade, before 
a belligerent can lawfully become the pur- 
chaser. If such licenses be a legitimate aiti- 

lib. 1, c. 6, S 21. Vide The Santa Cruz, 1 0. 
Rob. Adm. 50, 76; Antoine v. Morshead, 6 
Taunt. 237, 1 Marsh. C. P. 558. 
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cle of sale, will they not enable the British 
government to raise a revenue from our citi- 
zens, and thereby add to their resources of 
war? Admit however, that they are not so 
sold, but are a measure of policy, adopted by 
Great Britain to further her own interests 
and insure a constant supply of the necessa- 
ries of life either in or through neuti-al coun- 
tries. Can it be asserted, that an American 
citizen is wholly blameless, who enters into 
stipulations and engagements to effect these 
purposes? Is not the enemy thereby reliev- 
ed from the pressure of the war, and enabled 
to wage it more successfully against other 
branches of the same commerce, not protect- 
ed by this indulgence? It is said, that the 
case of a personal license is not distinguisha- 
ble 'from a general order of council, author- 
izing and protecting all trade to a neutral 
counti-y. In my judgment, they are very 
distinguishable. The first presupposes a per- 
sonal communication with the enemy, and 
an avowed intention of furthering his ob- 
jects, to the exclusion of the general trade 
by other merchants to the same country. 
It has a direct tendency to prevent such 
general trade, and relieves the enemy from 
the necessity of resorting to a general or- 
der of protection. It contaminates the com- 
mercial enterprises of the favored individ- 
ual with purposes not reconcilable with 
the general policy of his country; exposes 
him to extraordinary temptations to suc- 
cor the enemy by intelligence, and sepa- 
rates him from the general character of 
his country, by clothing him with all the 
effective interests of a neutral. Now, these 
are some of the leading principles, upon 
which a ti-ade with the enemy has been 
adjudged illegal by the law of nations. On 
the other hand, a general order opens the 
whole trade of the neutral country to every 
merchant. It presupposes no incorporation 
in enemy interests. It enables the whole 
mercantile enterprise of the counti-y to en- 
gage upon equal terms in the traffic, and it 
separates no individual from the general na- 
tional character. It relaxes the rigor of 
war, not only in that particular trade, but 
collaterally opens a path to other commerce. 
There is all the difference between the cases, 
that thei'e is between an active personal co- 
operation in the measures of the enemy, and 
the merely accidental aid afforded by the 
pursuit of a fair and legitimate commerce. 

In the purchase or gratuity of a license for 
trade, there is an implied agreement, that 
the party shall not employ it to the injury 
of the grantor; that he shaU conduct him- 
self in a perfectly neutral manner, and avoid 
eveiy hostile conduct. I say there is an im- 
plied agreement to this effect in the very 
terms and nature of the engagement. I am 
warranted in declaring this from the uni- 
foi*m construction put by Great Britain on 
the conduct of her own subjects acting under 
licenses. Can an American citizen be pei*- 
niitted, in this manner, to carve out for him- 



self a neutrality on the .ocean, when his 
country is at war? Can he justify himself 
in refusing to aid his countrymen, who have 
fallen into the hands of the enemy on the 
ocean, or decline their rescue? Can he with- 
draw his personal services, when the neces- 
sities of the nation require them? Can an 
engagement be legal, which imposes upon 
him the temptation or necessity of deeming 
his personal interest at variance with the 
legitimate objects of the government? I 
confess, that I am slow to believe, that the 
principles of national law, which formerly 
considered the lives and properties of all 
enemies as liable to the arbitrary disposal 
of their adversary, are so far relaxed, that 
a part of the people may claim to be at 
peace, while the residue are involved in the 
desolations of war. Before I shall believe 
the doctrine, it must be taught me by the 
highest tribunal of the nation, in whose su- 
perior wisdom and sagacity I shall most 
cheerfully repose. It has been said, that 
no case of condemnation can be found on 
account of the use of an enemy license. 
Admitting the fact, I am not disposed to 
yield to the inference, that it is therefore 
lawful. It is one of the many novel ques- 
tions, which may be presumed to arise out 
of the extraordinary state of the world. The 
silence of adjudged cases proves nothing 
either way. It may well admit of opposite 
interpretations. 

The ease of The Vrow Elizabeth, 5 0. Rob. 
Adm. 2, has been cited by the captors in 
support of the more general doctrine. It 
was a case, where the ship had the flag and- 
pass and documents of an enemy's ship; and 
the court held, that the owner was bound 
by the assumed chai'acter. There is no sim- 
ilarity in the case before the court; the ship 
and cargo were documented as American, 
and not as British property. As little will 
The Clarissa,- 5 0. Rob. Adm. 4, cited on the 
other side, apply. It was at most but a li- 
cense given by the Dutch government, allow- 
ing a neutral to trade within its own colony. 
In all other respects the ship and property 
were avowedly neutral; and unless so far as 
the English docti-ines, as to the colonial 
trade, could apply, there was nothing illegal 
or improper in waiving any municipal regu- 
lations of colonial monopoly in favor of a 
neutral. There was nothing, which com- 
promitted the allegiance or touched the in- 
terests of the neutral country. If, however, 
this license had confeiTed on the neutral the 
special privileges of a Dutch merchant, or 
had facilitated the Dutch policy in warding 
off the pressure of the war, it would probab- 
ly have received a very different determina- 
tion.6 We all know that there are many 
acts, which inflict upon neutrals the penalty 
of confiscation, from the subserviency, which 
they are supposed to indicate, to enemy 



c See The Vreede Scholtys, 5 C. Rob. Adm. 
5, note a; The Rendsborg, 4 C. Rob. Adm. 121. 
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interests— the carrying of enemy despatches 
—the transportation of military persons, and 
the adopting of the coasting trade of the 
enemy. The ground of these decisions is 
the voluntary interposition of the party to 
further the views and interests of one bellig- 
erent at the expense of the other; and I 
cannot doubt that the Clarissa would have 
shared the general fate, but from some cir- 
cumstance of peculiar exemption. 

By the prize code of Louis 14th, (which I 
quote the more readily, because it is in gen- 
eral a compilation of prize law, as recog- 
nized among civilized nations,) it is a suf- 
ficient ground of condemnation, that a ves- 
sel bears commissions from two different 
states. Valin (Traite des Prises, 53) says: 
"A regard du vaisseau ou se trouverent 
des commissions de deux differens princes 
ou etats, 11 est egalement juste qu'il soit 
declare de bonne prise, soit parce qu'il ne 
pent avoir pris ces commissions que dans 
un esprit de fraude et de surprise, furent 
elles toutes deux de princes amis du neutre; 
soit parce qu'il ne pent arborer le pavilion 
de I'un en consequence de sa commissions, 
sans faire injure a I'autre. Ceci au reste 
regarde les Francais, comme les etrangers." 
In what consists the substantive difference 
between navigation imder the commissions 
of our own and also of another sovereign, 
and navigating under the protection of the 
passports of such sovereign, which confer or 
compel a neutral character, Valin, in an- 
other place (sur rOrdinance, lib. 3, p. 241, 
tit. 9, art. 4) declares: "Si sur un navire 
Francais il y a une commission d'une prince 
etranger avec cello de France, il sera de 
bonne prise, quoiqu'il n'ait arbore que le 
pavilion Francais." It is true, that he just 
before observes, "que ce circonstanee de 
deux conges ou passeports, ou de deux con- 
no issements, dont I'vm est de France et I'autre 
d'un pays ennemi, ne suffit pas seule pour 
faire declarer le navire ennemi de bonne 
prise, et que cela doit dependre des circon- 
stances capable de faire decouvrir sa verita- 
ble destination." But Valin is referring to 
the case of an enemy ship having si pass- 
port of trade from the sovereign of France. 
I infer from the language of Valin, that a 
French ship sailing under the passport, 
conge, or license of its enemy, without the 
authority of its own sovereign, would have 
been lawful prize. 

This leads me to another consideration, 
and that is, that the existence and employ- 
ment of such a license affords a strong 
presumption of concealed enemy interests, 
or at least of ultimate destination for ene- 
my use. It is inconceivable, that any, 
government should allow its protection to 
an enemy trade, merely out of favor to a 
neutral nation, or to an ally, or to its enemy. 
Its own particular and special interests will 
govern its policy, and the quid pro quo must 
materially enter into every such relaxation 
of belligerent rights. It is therefore a fair 



inference, either that its subjects paitake of 
the trade under cover, or that the property, 
or some portion of the profits, finds its way 
into the channel of the public interests. 

It has been argued, that the use of false or 
simulated papers is allowable in war, as a 
stratagem to deceive the enemy and elud»- 
'his vigilance. However this may be, it ce<^ 
tainly cannot authorize the use of real papers 
of a hostile character, to carry into effect the 
avowed purpose of the enemy. TVe may be 
allowed to deceive our enemy, but we can 
never be allowed to set up, as such a de- 
ception, a concert in his own measures, for the 
very purposes he has prescribed. 

An allusion has been made to the passports 
or safe conducts granted in former times to 
the fishing vessels of enemies, and it has been 
argued, that such passports or safe conducts 
have never been supposed to induce the pen- 
alty of confiscation. This will at once be 
conceded, as to the belligerent nation, who 
granted these indulgences. But as to the 
other nation, where such passports were not 
guaranteed by treaty or mutual pacts, I 
have no authority to lead me to an accurate 
decision. The French ordinance of 15^ au- 
thorized the admiral to make fishing truces 
with the enemy, and where no such truces 
were made, to deliver to the subjects of the 
enemy safe conducts for fishing, upon the 
same stipulations, as they should be delivered 
to French subjects by the enemy. This, there- 
fore, was an authority to be exercised only 
in cases of reciprocity, and it seems to have 
been abolished from the manifest inconveni- 
ences, which attended the practice. Valin 
sur I'Ord, lib. 1, pp. G89, 690. I do not think 
that any argument in favor of the validity 
of the present license, (unrecognized as It is 
by our government,) can be drawn from these 
ancient examples as to fisheries. 

It has been argued, that the voyage was 
lawful to a neutral port, and the mere use of 
a license cannot cover a lawful voyage with 
the taint of illegality. This,, however, is as- 
suming the very point in controversy. It is 
not universally true, that a destination to a 
neutral port gives a bona fide character to 
the voyage. If the property be ultimately 
destined for an enemy port, or an enemy use, 
it is clear that the interposition of a neutral 
port will not save it from condemnation. The 
Jonge Pieter, 4 0. Rob. Adm. 79. Suppose, In 
the present case, the vessel and cargo had 
been destined to Lisbon, for the express use 
of the British fleet there, could there be a 
doubt, that it would have been a direct trade 
with the enemy? Whether the voyage, there- 
fore, be legal or not, depends not merely upon 
the destination, but the ultimate application 
of the property or the ascertained intentions 
of the party. A contract to carry provisions 
to St. Bartholomews, for the ultimate supply 
of the British West India islands, would be 
just as much an infringement of the law of 
war, as a contract for a direct transportation. 

On the whole, I adopt, as a salutary maxim 
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of war, the doctrine of Bynkerslioels:, "veta- 
tur quoquo modo hostium utilitati consulere." 
It is unlawful in any manner to lend assist- 
ance to the enemy, by attaching ourselves to 
his policy, sailing under his protection, facil- 
itating his supplies, and separating ourselves 
from the common daaracter of our country. I 
am aware that the opinion, which I have 
formed, as to the general nature of licenses, 
is encountered by the decisions of learned 
judges, for whom I entertain every possible 
respect. This circumstance alone, independ- 
ent of the novelty and importance of the ques- 
tion, would awaken in my own mind an un- 
usual hesitation, as to the correctness of my 
own opinion- But after much reflection upon 
the subject, I have not been able to find suf- 
ficient grounds to yield it; and my duty re- 
quires that whatsoever may be its imperfec- 
tions, my own Judgment should be pronoun- 
ced to the parties. I am glad, however, to be 
relieved from the painful necessity of decid- 
ing the more general question by the peculiar 
terms of the present license, which I consider 
as affording irrefragible proof of an illicit in- 
tercourse with the enemy, and a dii-ect con- 
tract to transport the cargo for the use of the 
British armies in Spain and Portugal. The 
very preamble to the license of Admiral Saw- 
yer shows this in a most explicit manner, and 
discloses facts, which it is no harslmess to de- 
clare are not very honorable to the principles 
cr the character of the parties. 

It has been attempted to distinguish the 
present claimants, from Mr. Elwell, to whom 
the original license was granted. It could 
hardly have been expected, that such an at- 
tempt would be successful. The assignees 
cannot place theh: derivative title upon a bet- 
ter footing than the original party. They 
must be considered as entering into the 
views, and contracting to effectuate the inten- 
tions, of the latter; and, at all events, the ille- 
gality of the employment of the license at- 
taches indissolubly to their conduct If it 
were material, however, it ndght deserve con- 
sideration, how far an actual assignment is 
shown hi the case. It rests on the affidavit 
of one of the claimants, and on the mere face 
of papers, which carry no very decisive char- 
acter, and are quite reconcilable with con- 
cealed interests in other persons, as the rec- 
ords of prize courts abundanUy show- How- 
ever, I only glance at this subject, as it in no 
degree enters into the ingredients of my judg- 
ment 

A very bold proposition was at one time ad- 
vanced in the argument by the claimant's 
counsel, that if this cargo had been actually 
destined to Portugal, for the use of the allied 
armies of Great Britam and Portugal, or even 
for the use of the British army, it would not 
be an offense against the laws of war. In the 
sequel, if I rightiy understand, this proposi- 
tion, in this alarming extent^ was not con- 
tended for; and certainly it is utterly un- 
14FED.CAS. — 8 



tenable upon the principles of national law. 
But it was insisted on, that the British ar- 
mies in Portugal and Spain were to be con- 
sidered as incorporated into the armies of 
those kingdoms, and as not holding the Brit- 
ish character. If I could so far forget the- 
public facts, of which sitting in a prize court 
I am bound to take notice, there is sufficient 
in the papers before me to prove the contrary 
of this suggestion. In Admh:al Sawyer's li- 
cense and Mr. Allen's certificate, they are ex- 
pressly called the allied armies; thereby plain- 
ly admitting a separate character and organi- 
zation; and so in point of fact we all know it 
to be; If, indeed, the British character be not 
predominant throughout these countries. I 
reject the distinction, therefore, as utterly in- 
supportable in point of fact 

It has been further argued, that if the con- 
duct be illegal, it is but a personal misde- 
meanor in no degree affecting the vessel and 
cargo; and, at all events, that the illegality 
was extinguished by the termination of the 
outward voyage. The principles of law af- 
ford no countenance to either part of the prop- 
osition. If the property be engaged in an il- 
legal traffic with the enemy, or even in an at- 
tempt to trade, it is liable to confiscation,, as 
well on the return as on the outward voy- 
age; and it may be assumed as a proposition: 
liable to few, if any exceptions, that the prop- 
erty, 'which is rendered auxiliary or subservi- 
ent to enemy interests, becomes tainted? with 
forfeiture. 

I cannot but remark, that the license in this 
case, issued within our own territory by are 
agent of the British government, carries with 
it a peculiarly obnoxious character. This cir- 
cumstance, wliich is founded on an assump- 
tion of consular authority, that ought to have 
ceased with the war, affords the strongest ev- 
idence of improper intercourse. The public 
dangers, to which it must unavoidably lead, 
5Dy fostering interests withhi the bosom of the 
•country against the measures of the govern- 
anent, and the breach of faith, which it im- 
irorts, in a public fimctionary receiving the 
jjroteetion of the government, can never be 
lost sight of in a tribunal of justice.^ I toXz^ 
ifeear to dwell further on this delicate subj^E^f/ 

Upon the whole, I consider the properfg ^~- 
saged in this transaction, as stamped with^ 
Che hostile character, and I entirely concur in " 
Tthe decision of the district judge, which pro-- 
amunced it subject to condemnation. 

Decree affirmed. 



^ Vide The Planter's Wensch, 5 O. Hob. ^din. 

This judgment was affirmed on annf>ni i,^ *< -■ 
claimants in tiie supreme court, e^Sv ^^ ^^ 
reasons and upon the prinoip es stSed i^ t^-^ 
opinion, 8 Cranch [12 tl. S T 181 n^^ t° l^^^ 
Stoiy delivering an opinion in 4}i?^-/"l*'^^ 
"that the sailing on ^vojielnder^^lJ^^^ 
and passport of protection of the ^tJ.^^^^ 
furtherance of his views or interest n^^h V^ 
such an act of illegality LsSSs'^ef^^.t^ 
and ear^o to confiscation as prize of Sar"l '^ 
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Case No. 7,576. 

The JULIA. 

[2 Spr. 164.] 1 

District Court, D. Massachusetts. May, 1862. 

Prize— Nedtral Eights— Year's Dedat— Mas- 
ter AS Witness— CoxDEMNATi ox. 

1. The rule of a year and a day for claim- 
.tints to appear, is not a vested right in neutrals. 
In what cases this delay must be conceded. 

ICited in Snow v. Edwards, Case No. 13,145.] 

"2. Prize law requires the captors to send in 
the master of the prize as a witness. 

3. Vessel condemned after the lapse of a year 
and a day for an attempt to break the block- 
ade of Beaufort, N. 0. 

In this cause there were no claimants, alter 
the usual notice. 

R. H. Dana, Jr., U. S. Atty., for the United 
States and the captors, demanded a condem- 
nation of vessel and cargo, on the grounds of 
intended breach of blockade, and of false 
papers; and to the point that, although this 
vessel -was imder neutral flag and papers, she 
was not entitled to a year and a day for 
claimants to appear, he cited 1 Wheat. [14 
U. S.] App. 501; The Avery [Case No. 672]; 
The Staadt Bmbden, 1 0. Rob. Adm. 29. 

SPRAGUE, District Judge. This vessel was 
built and documented in the British provin- 
ces, and was sailing under British colors, 
and was unquestionably owned by British 
subjects up to a late period before the sail- 
ing. There is some evidence tending to show 
that she was sold just before she sailed, and 
a suspicion arises that she may have been 
sold to persons residing in the Rebel states; 
but of this there is no proof, and, if a sale 
was made, the papers continued in the name 
of the British owners. As to the breach of 
blockade, the course and conduct of the ves- 
sel was such as to warrant a condemnation, 
if full and fair opportunity had been given 
for evidence in the way of explanation. 

The prize law requires the captors to send 
in the master of the prize, as a witness. The 
failm-e to do this, unless for some overpower- 
ing necessity, is, in the case of neutral vessels, 
a serious fault. In the present case, the tes- 
timony of the master would be most material, 
3^et he was not sent in. To account for this, 
I allowed the district attorney to take "fur- 
ther proof," and the deposition of the com- 
mander of the Cambridge, who made the 
capture, has been taken. From this depo- 
sition it appears that it was as easy to 
send in the master as the seamen, yet the 
master was sent ashore at Fortress Mon- 
roe, and nothing has been heard of him 
since, while the men sent in as witnesses 
knew little or nothing, and could not be ex- 
pected to know much about the actual own- 
ership, papers, instructions, and objects 
of the vessel and voyage. 



1 [Reported by Richard H. Dana, Jr., Esq., 
and here reprinted by permission.] 



The commander justified his failure in this 
respect by the language of the circular in- 
structions sent to him, which are to send in 
"two of the captured crew." He certainly 
has not transgressed the letter of his instruc- 
tions; but the instructions should have been 
more explicit. They should have required the 
sending in of the master in all cases, if pos- 
sible. But whether the fault rests with the 
captor, the flag officer of the squadron, or the 
department, the rights of neutrals are the 
same. 

I do not feel authorized to condemn a vessel 
and cargo sailing under British flag and docu- 
ments, of British build, and, on her papers, 
owned by British subjects, on such suspicions 
as appear in this case, where the captors have 
failed, without any excuse, to send in the 
master as a witness. 

If the vessel and cargo is to be condemned, 
it must be for default of claimants. I am 
aware that the rule of the prize courts, to al- 
low a year and a day in case of neutral ves- 
sels, for claimants to appear, is not a vested 
right in neutrals. It is allowed as of right 
■where the condemnation, if decreed, must be 
solely on the ground of default. If the cap- 
tors show a clear case of enemy property, or 
of contraband, or of breach of blockade, the 
court may condemn the vessel or cargo, al- 
though they are under neutral flag and pa- 
pers, in the absence of claimants, without 
■waiting a year and a day. So, if it shall be 
proved that the neutial owners have had no- 
tice and opportunity to appear, condemnation 
may go at once, solely on the ground of de- 
fault, and the presumptions arising there- 
from, without other proof. But I think that 
in this case, in the present state of the proofs, 
my duty to neutrals requires me to enforce the 
rule of the year and a day, and I do it on 
the ground of the mistake or neglect of the 
captm-ing power to send in the proper evi- 
dence when it was at their option to do so or 
not. There will be no increase of costs, or 
loss by deterioration, by reason of this delay, 
as the vessel and cargo have been sold by or- 
der of the court, and the proceeds placed in 
the registiy. 

After the expiration of a year and a day, 
proclamation having been made and no claim- 
ants having appeared, the cause was heard 
again on the preparatory proof and further 
proof which had been taken in the interval. 

SPRAGUE, District Judge. This vessel 
sailed from St. John, N. B., Sept. 5, 1S61, with 
a certificate of cleai-ance, declaring her to be 
bound for Havana. The log-book represents 
Havana as the place of destination, to the 
last. The ship's articles read, "for Havana 
or any port in the United States the master 
may direct." The bills of lading cover but 
part of the cargo, and name no consignee. 
They are indeed only receipts. The vessel 
■was found and captured. Sept. 23, near Bogue 
Inlet, leading to Beaufort, N. C, by the Unit- 
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ed States gunboat Cambridge. Beaufort was 
at that time under an actual and efCective 
blockade by the Cambridge and the Alba- 
tross. The mate testifies that he and the 
master knew that Beaufort was blockaded 
when they sailed from St John, and that it 
was generally known at St John. He admits 
that the vessel's course was direct for Beau- 
fort The cargo consists of lead, tin, iron, 
medicines, and leather, a part of which is 
contraband of war. There is no evidence to 
whom the cargo belonged, or whetber it all 
belonged to one person, or whether the owner 
of the vessel was interested in it The fur- 
ther proof creates a strong impression that 
the vessel had been sold to persons resident in 
the Rebel states, but that fact is not estab- 
lished. 

In this state of the proofs, if the master liad 
been sent in, and had failed to clear up the 
difficulties, I should, as I have before decided, 
have felt justified in condemning both vessel 
and cargo. As the failure to send him in, 
though not in violation of the letter of the cir- 
cular instructions as they then stood, was in 
disregard of neutral rights, I declined to con- 
demn the vessel, there being a fair possibility 
that the master, if present, might have aided 
the owners. 

We have now the further fact that after a 
year and a day no claimant has intervened, 
and proof that the person who appears on 
the register to be the owner has been in Bos- 
ton since the libel was filed, and knew of the 
pendency of the suit. A year and a day hav- 
mg elapsed since the libel was filed, and it 
satisfactorily appearing that this vessel at- 
tempted to run into the port of Beaufort in 
violation of the blockade, the vessel and cai-go 
must be condemned. The decree of distribu- 
tion was in favor of the Cambridge alone, the 
evidence showing that the Albatross was not 
within sight of the prize, or within signal dis- 
tance of the Cambridge, during the chase or 
capture. 



Case Wo. 7,577. 

The JULIA ANN. 

p. Spr. 382; 21 Law Rep. 21.] i 

District Court D. Massachusetts. March 
1858. 

Maritime Liens ~ Conflicting ATTAcnMEXTS— 
rmoR Sale by Sheriff— Keeper in Posses- 
sion—Place op Abode op Master. 

1. Where a sheriff holds a vessel by attach- 
ment, on mesne process, to secure a debt, it is 
proper that he should yield possession to a mar- 
shal having a warrant to arrest the vessel to 
enforce a seaman's lien for wages. ' 

[Cited in The Gerro Gordo, 54 Fed. 392.] 

2. But if the marshal do not in fact serve his 
warrant, by taking possession of the vessel, al- 
though he make return that he was prevented 
from doing so by an adverse possession of the 

1 [Reported by F 331. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq.. knd here re^ 
printed by permission. 21 Law Rep. 21, con- 
tains only a partial report] 
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sheriff, this court does not take jurisdiction of 
the vessel. 

[Cited in The Circassian, Case No. 2,721.] 

■«?• ^^® practice has been to wait until the sher- 
iff s custody has ceased, and then for the mar- 
shal to arrest the vessel. 

4. 4 ^^^^ ^y order of this court will not be pre- 
vented, or affected, by a prior sale by the sheriff. 

5. Whether the marshal might have proceed- 
ed to execute his warrant by force, and whether 
the libellant would have any, and what remedy 
for his not doing so. Quaere. 

6. Where the sheriff's keeper allowed the mar- 
I 1 i 2. *^^® actual possession, and afterwards 
held the custody for the marshal, and also for 
the sheriff, and subsequently the marshal sold 
the vessel under an order of court the sale being 
made upon the deck of the vessel, in the pres- 
ence of the sheriff, and of the attorney who 
made tiie attachment neither of whom made 
any objection to the sale: Held, that the war- 
rant to arrest was duly served, and that the 
sale was valid. 

7. It seems that the cabin of a deserted vessel, 
which comes within this state temporarily, is 
not the 'last and usual place of abode" of the 
master, withm the meaning of the act of Massa- 
chusetts of 1837, c. 185, prescribing the service 
of applications for appraisal and sale. 



This was a libel to obtain possession of the 
schooner Julia Ann, lately of Orrinton, Maine, 
and asserting title thereto. At the hearing 
it was proved, that on the 16th day of 0(> 
tober, 1857, the sheriff of Nantucket took 
this schooner into his custody, imder a writ 
of attachment, for an alleged debt, in favor 
of certain wreckers, and placed a keeper on 
boardc That on the 26th of the same month, 
the United States marshal, with a warrant 
against the said schooner, issued upon a 
libel filed in this court by the seamen for 
wages, proceeded to Nantucket, and found a 
person on board, who said he was keeper of 
the vessel temporarily, while the regular 
keeper had gone to dinner; but he did not 
say for whom either of them kept the vessel - 
that the mai-shal informed him that he was 
directed by his precept to take possession, 
and that he wanted a keeper. The keeper 
on board consented to receive a keeper's 
warrant from the marshal, and hold imder 
him. That the marshal was not awai-e, and 
was not informed that the keeper was a 
sheriff's bailiff, nor that the vessel was in 
possession of any person claiming to hold 
her by virtue of the process of any court, 
and made return that he had taken the ves- 
sel into his custody, pursuant to his warrant 
On the day following the arrest by the mar- 
shal, the second keeper informed the sheriff 
that the marshal had arrested the vessel and 
put him in keeper, and he produced the writ- 
ten authority or warrant" given him by the 
marshal. The sheriff replied that "he did 
not know anything about the marshal " and 
told him "to keep on." A decree was enter- 
ed, upon an ex parte hearing, for the sea- 
men's wages, and a warrant for sale issued 
by order of court. About twenty-five min- 
utes before the time appointed for the sale, 
the sheriff put into the hands of the marshal 
a paper protesting against the contemplated 
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sale, and claiming that he held possession 
under said writ of attachment At the time 
and place fixed in the warrant of sale, the 
marshal sold said vessel, hy public auction, 
to the respondents, who have held posses- 
sion, until the filing of the present libel. 
The sale was made upon the deck of the 
vessel, in the presence both of the sheriff 
and of the present libellant, who was attor- 
ney for the plaintiff in the writ of attach- 
ment. Neither of them made any objection 
to the sale, nor did they give any notice to 
the respondents or other persons, that they 
had any claim upon the vessel. On the first 
day of December following, the present libel- 
lant purchased the same vessel at a sheriff's 
sale, made under the provisions of the Re- 
vised Statutes of this state (chapter 90, § 58, 
et seq.), which provides for an appraisement 
and sale of property, whenever an attach- 
ment is made, of "any goods and chattels 
which are liable to perish or waste, or to be 
greatly reduced in value by keeping, or 
which cannot be kept without great and dis- 
proportionate expense." Application was 
made for such appraisement, to the sheriff, 
by the plaintiff in the suit in which the at- 
tachment was made, and notice of such ap- 
plication was given, by leaving a written 
notice in the cabin of the vessel, as the last 
and usual place of abode of the master, one 
of the defendants; and another notice was 
left at the former boarding house of the 
mate, as being the last and usual place of 
abode of an agent or attorney; and a third 
notice was left with a "supposed" agent and 
attorney. The evidence showed that the 
master deserted the vessel, and left Nan- 
tucket, after the attachment by the sheriff, 
and before notice of the application for ap- 
praisement. The mate, who had charge of 
the vessel in the absence of the master, had 
also left Nantucket before said notice was 
served. And it was not shown that the 
third person with whom notice was left, had 
been agent or attorney for either of the ab- 
sent defendants. Three appraisers were 
appointed, one by the creditor in the suit, 
and the other two by the sheriff,— he ap- 
pointing one in behalf of the debtors,-and 
making return that they had neglected to 
appoint an appraiser. 
David Thaxter, for libellant. 
H. A. Scudder, for claimants. 



SPRAGUE, District Judge. The libellant 
claims the possession of this vessel, which he 
avers is wrongfully withheld from him; and 
being out of possession he must maintam 
his claim, by showing a better right than 
these respondents, who held possession at the 
time of filing the present libel. His claim 
is founded upon a sale made by a sheriff, un- 
der the provisions of the Revised Statutes of 
this state, for the sale of property, when ex- 
penses of keeping it would be great and dis- 
proportionate. The statute provides for an 
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application for such sale to be made to the 
sheriff, who is to give notice thereof to the 
parties interested. Chapter 185 of the Acts 
of 1837 provides that such notice, in case 
the defendant is not within the common- 
wealth, and has no attorney therein, shall be 
in writing, and left at his last and usual 
place of abode within the commonwealth, if 
he has any, otherwise it shall be left at the 
dwelling-house or place of business of the 
person who had possession of the property 
at the time of the attachment; and that 
such notice, so served, shall be sufficient no- 
tice to the defendant to authorize an ap- 
praisal and sale. Where the defendants are 
not within the commonwealth, in the ab- 
sence of personal notice, compliance with 
this provision of the statute is necessary, to 
render the subsequent proceedings of ap- 
praisement and sale of any validity. This is 
a sale by an executive officer, not by the 
order of any court, and it is necessary that 
he should have complied with the require- 
ments of the statute, in order to confer a 
title. His decision is not a judicial deter- 
mination, but ministerial, and does not pre- 
clude this court from going behind his re- 
turn, and inquiring into the regularity of his 
proceedings. I am not prepared to say that 
the cabhi of a deserted vessel, which comes 
into the state temporarily, can be properly 
called the last and usual place of abode of 
the master, within the meaning of the stat- 
ute. The mate was no party to the suit, 
was not in possession of the property at the 
time of the attachment, and had left his tem- 
porary boarding-house before the notice was 
left there. The third person to whom per- 
sonal notice was given, the officer returns 
as a "supposed" agent; but it does not ap- 
pear that he was correct in his supposition, 
and that notice to him availed anything. 
The defendants were not within the^ state, 
and no notice was given them of this con- 
templated appraisal and sale of their prop- 
erty. Yet the sheriff returned that they had 
neglected to appoint an appraiser, and pro- 
ceeded to appoint one hi their behalf. I have 
great doijbts whether the proceedings under 
the statute were regular, so that a sale by 
the sheriff could confer a title. 

I do not think it necessaiy, however, to de- 
cide this point, which rests upon the con- 
struction of a state statute, because I am of 
opinion that the respondents had previously 
acquired a good tltie, under a sale by order 
of this court, and no subsequent sale by the 
sheriff could impair such titie. I will state 
my reasons for this opinion. 

The sheriff held this vessel by a writ of at- 
tachment, sued out in common form by a 
creditor, merely to secure an ordinary debt. 
It was not to enforce any lien or titie. The 
marshal had a warmnt from this court to en- 
force a lien for securing wages, a paramount 
right, having legal precedence over tiie 
claims of creditors. In order, therefore, that 
this paramount right should be duly assert- 
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ed. It Tvas proper that the sheriff should yield 
to the marshal the possession and control of 
the vessel, so that he could truly make re- 
turn that he had executed his warrant, and 
held the vessel pursuant to its precept. This 
has often been done. But in other cases, 
where the sheriff has refused to permit the 
marshal to take possession, the marshal, in- 
stead of using force to execute his warrant, 
has acquiesced in such refusal, and stated it 
in his return. And thereupon proceedings 
here were suspended, until the adverse pos- 
session by the sheriflE had ceased, and the 
marshal could execute his warrant. This 
court has never been called upon to decide 
whether such acquiescence by the marshal 
was rightful. The libellants in such cases 
have not moved, the court for any order upon 
the marshal, or instituted any proceedings 
against him. But the course practically has 
been to wait until the custody of the sheriff 
had terminated, and then for the marshal to 
execute his precept by an actual arrest of 
the vessel, and for the court then to proceed 
in the exercise of its jurisdiction. In such 
cases it has been held that no proceedings by 
the sheriff, not even a sale on execution, 
could defeat the paramount right of the sea- 
man's lien, or prevent this court from order- 
ing a sale of the vessel in satisfaction there- 
of. The purchaser under the sheriff's sale, 
could take only the right of the debtor, sub- 
ject to all prior liens and incumbrances. See 
The Gazelle [Case No. 5,289]; The Havana 
[Id. 6,226]. As there stated, the question 
what are the rights and duties of the sheriff 
and marshal in such cases, is a very impor- 
tant one. On the one hand, it may be said that 
being mere executive officers, holding precepts 
under distinct sovereignties, exercising dis- 
tinct jurisdiction, they stand on equal 
gi'ound, and the first in possession is to be 
deemed the first m right, and must retain 
possession, until the exigency of his writ has 
been satisfied. This view is attended with 
the practical convenience of preventing con- 
flict between executive officers, or the ne- 
cessity of their forming an opinion, as to 
which of the claims which they are com- 
manded to enforce, has legal precedence or 
priority. On the other hand, it may be 
urged that the convenience of the executive 
officers is not to be consulted, at the expense 
of the legal and substantial rights of the 
parties; that questions of the legal right of 
such officers to arrest persons and property 
veiT frequently arise, which they must solve 
in the performance of their duty, and that 
the question between a seaman's lien and 
a creditor's attachment is less difficult than 
many which executive officers must encounter. 
Then, as to the argument that they are act- 
ing under distinct sovereignties, exercising 
distinct jurisdiction; it may be replied that 
the jurisdiction of the United States and of 
a state are in some respects distinct, but in 
■no sense affecting the present question. 
They are distinct, so far as the constitution 



of the United States has made them so. 
Within the sphere prescribed by the consti- 
tution, the sovereignty and jurisdiction of 
the United States extend over and control 
the territory and the people of every state. 
A law of the United States is not only the 
law, but the paramount law in Massachu- 
setts. By the express terms of the consti- 
tution, it is "the supreme law of the land," 
. . . "anything in the constitution or laws 
of any state to the contrary notwithstand- 
ing." The whole people of a state, with all 
the sovereignty they possess, have no right 
to impair or impede such law, and can con- 
fer no power to do so upon any of its officers. 
Now the law which gives to a seaman a 
paramount right to wages, and the jurisdic- 
tion of the courts of the United States au- 
thorized, as it is, by the express words of 
the constitution, are universally admitted. 
Const art 3, § 2. How, then, can a subor- 
dinate state officer have a right to defeat 
or obstruct ttie enforcement of such law, un- 
der the authority of such courts? This 
would be going even beyond the doctrine of 
nullification. That doctrine never insisted 
that a valid law of the United States could 
be resisted, either by a state or its officers, 
but only that where its validity was doubt- 
ful, a state had the right to decide the ques- 
tion of its constitutionality, and that such 
decision would justify its people and officei-s 
in resistance. But it was to be resistance 
only to enactments held by the state to be 
void, and not law, because transcending the 
limits of the constitution. The fatal infirmi- 
ty of the doctrine was in holding that the 
state had a constitutional right to make such 
decision. But in the present case, nobody 
pretends that the law which the marshal 
was attempting to eaforce was not valid, or, 
that the court that issued the precept, had 
not jurisdiction. Who, then, could right- 
fully obstruct the execution of his warrant? 
It might be added that this court would pre- 
serve the right of the sheriff, and by its final 
decree order a restoration to him of such 
part of the property as should remain, after 
satisfying the paramount claims of the sea- 
men. Such are the views that may be pre- 
sented of this question. But in the case now 
before me, I am not called upon to deter- 
mine what measures the marshal might have 
resorted to, or what would have been within 
the power of the court, if the sheriff had, by 
resistance to the marshal, prevented the serv- 
ice of his warrant The consideration we 
have given to the laws under which the 
sheriff and marshal acted, and their respec- 
tive duties, may aid us in determining what 
should be the construction and effect of their 
acts. (The judge here went into an exam- 
ination of the evidence, and concluded by 
saying:) In my judgment, there was, with 
the tacit acquiescence of the sheriff, such 
arrest and custody of this vessel by the mar- 
shal, as gave the court complete jurisdiction 
over her, and the sale made by the mai-shal 
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gave a perfect title to the purchaser. 'Xhe 
libel is therefore dismissed with costs. 

See ace. Poland t. The Spartan [Case No. 11,- 
2461: Certain Logs of Mahogany [Id. 2,559]; 
Riggs T. The John Eichards [Id. 11,827]; The 
Flora, 1 Hagg. Adm. 298, with the remarks of 
Taney, C. J., thereon [Taylor v. Carryle],— 20 
How. [61 U. S.] 603,— and his opinion,— Id. 
600-617: The Florenzo [Case No. 4,886]; Taylor 
T. The Royal Saxon [Id. 13,803]; contra. S. C, 
24 Pa. St. 259; 20 How. [61 U. S.] 583. See, 
also, The Taranto [Case No. 13,751]. 
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The JUMA BLAKB. 

[16 Blatchf. 472.] i 

Circuit Court, S. D. New York. July 16, 1879.2 

Maritime Lieks— Repairs to Vessel— Bottomry 

Bond— Lien os Cargo— Master's Adthor- 

iTT — Notice to Owner. 

1. The master of a vessel cannot hypothecate 
his cargo, by bottomry, without communicating 
with the owner of the cargo, if communication 
with such owner be practicable, and such com- 
munication must state not merely the necessity 
for expendituie, but, also, the necessity for hy- 
pothecation. 

[Cited in The Edward Albro, Case No. 4,290; 
The C. M. "ntus, 7 Fed. 831; Astsrup v. 
Lewy, 19 Fed. 541; The Thomas Fletcher, 
24 Fed. 377; The L'Amerique, 35 Fed. 845.] 

[See note at end of case.] 

2. A vessel, with cargo, bound from Rio de 
Janeiro to New York, put into St. Thomas in 
distress. The master, to raise money to repair 
the vessel, gave a bottomry bond on vessel, 
freight and cargo. He had notice that C, at 
Philadelphia, was the consignee of the cargo. 
He made no communication to him, and no suf- 
ficient communication to the shipper of the car- 
go. He could have communicated with both 
of them by telegraph: Edd, that the bond was 
void, as respected the cargo, for want of au- 
thority in the master to give it. 

[Cited in Cunningham v. Switzerland Marine 

Ins. Co., 26 Fed. 47.] 
[See note at end of case.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, in admiralty, filed 
in the district court against a vessel and her 
freight and cargo, on a bottomry bond. That 
court sustained the libel as to the vessel and 
freight, but dismissed it as to the cargo and 
the proceeds of certain copper and junk, with 
costs to the claimants of the cargo. The li- 
bellant appealed to this court from so much 
of the decree as was not in his favor. This 
court found the following facts: "The brig- 
antine Julia Blake, Abraham ISJiowlton, mas- 
ter, left the port of Rio de Janeiro on or 
about the 31st of March, 1876, bound for the 
port of New York, having on board a cargo 
consisting of 582 logs of rosewood. The bills 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 107 U- S. 418, 2 Sup. Ct. 692.] 



of lading were three in number, and were 
drawn to the order of the shipper, James 
Philip Mee, of Rio de Janeiro, for 253, 139 
and 100 logs respectively. Of this quantity 
about 200 logs belonged to the shipper, Mee, 
but the claimants had made advances on them 
to Mee. The remainder belonged to the claim- 
ants herein. The charter party was dated 
March 16th, 1876, Said Mee was named 
therein as the charterer, and the freight stipu- 
lated was the gross sum of £220 sterling, £110 
of which sum was paid in advance. The mas- 
ter of the brigantine, on sailing, received from 
said Mee a letter of instructions, directing him 
to proceed to the port of New York and there 
consign his vessel and cargo to Winthrop Cun- 
ningham & Sons, Philadelphia, the claimants 
of the cargo herein, or their agents, and, if 
compelled by stress of weather, or other ac- 
cident, to put into port, to consign the brig- 
antine to persons named, at various ports, 
and, among them, to Lamb & Co., at St. 
Thoipas. The said brigantine was a British 
vessel, and was owned by Peter Blake, of 
Parsboro', Nova Scotia. Said brigantine pro- 
ceeded safely on her voyage until the 3d or 
4:th of May, 1876, on one of which days [when 
with fair weather and with only a nine to 
ten knot breeze, owing to the rottenness of 
the masts and rigging, as the libelants ad- 
mit] 3 her rigging parted and her masts fell, 
the mainmast breaking at the saddle, about 
six feet from the deck, and the fore-mast at 
the head. The fallen spars and wreck re- 
mained for sometime alongside and thumping, 
before they could be cleared away. This ac- 
cident made it imprudent to prosecute the 
voyage, and the master properly made for 
St Thomas, as a port of distress. Said brig- 
antine reached St. Thomas on the 27th of 
May, 1876. The master applied to the act- 
ing British consul, and said consul appointed 
a survey, consisting of three persons, the 
harbor master, the principal shipwright in 
St Thomas, and the master of a vessel in port. 
3 [She had also leaked considerably during 
the whole voyage. The master was not ex- 
amined, and the only witness to the incidents 
of the voyage, and the disaster which dis- 
abled the ship, are two of the seamen. I 
should have some hesitation in accepting 
their account of the cause of the dismasting 
of the vessel, as they seem to be not very 
trustworthy witnesses, but that the learned 
counsel for the libelants in support of the 
point that the repairs subsequently made at 
St. Thomas were necessaiy, concedes, and 
indeed insists, that the disaster was caused 
by the rottenness of the ship when she left 
Rio de Janeiro. It must be assumed, there- 
fore, as a conceded point in the case that she 
was unseaworthy when she left that port. 
The effect of the accident was undoubtedly 
to make the further prosecution of the voy- 



3 [From transcript of the opinion of the dis- 
trict court as furnished by Hon. William G-. 
Choate, late district judge,] 



[14 Fed. Cas. page 39] 



(Case No. 7,578) JULIA 



age imprudent, if not impossible, and tlie 
master very properly made for St Thomas 
on or about the 26th day of May. Upon the 
application of the master the British consul 
appointed a survey, consisting of three per- 
sons, the harbor master, the principal ship- 
wright in the place, and the master of a ves- 
sel in the port On the 30th of May the sur- 
veyors reported the condition of the ship, 
the main mast about six feet above the deck, 
gone, with all attached to it, foremast gone 
at the head, and everything attached to it 
except the foreyard, jib boom and gear be- 
longing to it, bowsprit started in the Imight 
heads, head of capstain gone, upper works in 
bow started, tarpaulins from main hatch part- 
ly washed away, rudder-head twisted, part 
of top-gallant rail on port side split and part 
gone, the metal below the water bruised and 
torn ofiC, from spars, &c., striMng the bottom 
alongside at sea, and the ship leaking at 
the rate of twelve inches an hour in smooth 
water. The surveyors recommended the 
cargo to be discharged for further survey. 
It is insisted by the claimants that this sur- 
vey is discredited by the testimony, espe- 
cially by that of the two seamen, whose Tes- 
timony goes to show, as it is claimed, that 
the sounding of the pumps was not fairly 
conducted; but in view of all the evidence in 
the ease, including that which goes to dis- 
credit these two witnesses, I see no reason 
for withholding credit from the establish- 
ments of this survey so far as it purports to 
state the condition of the ship from observa- 
tion. On one point, which is one of the con- 
tested points, the condition of her copper, 
the observation which the surveyors had op- 
portunity of making, was very limited, as the 
yessel lay in the water with her cargo on 
board. It is true that the two surveyors 
who were examined, the harbor master, and 
the shipwright show a surprising forgetful 
ness as to the condition of the vessel, con- 
sidering that they were examined within ten 
months after the survey; but their testimony 
affirms the correctness and fairness of the 
survey and the third surveyor, a stranger in 
the port, was not examined as a witness. 
The cargo was discharged in accordance with 
the report of the surveyors, and upon the ap- 
plication of the master another survey was 
called by the British consul on the 8th day 
of June. Two of the surveyors, the harbor 
master and the shipwright were the same as 
before, and the third surveyor was another 
shipmaster in port They reported that she 
was still leaMng at the rate of twelve inches 
an hour, that, on examining the top sides 
and poop deck, they found the seams and 
btitts slack from working at sea, and they 
recommended, in order to put the vessel in a 
seaworthy condition, new spai-s complete, ex- 
cept bowsprit and foreyard, new standing 
and i-unning rigging, new suits of sails, hatch- 
way tarpaulins, hawser to replace one cut at 
sea, boat to be repaired, top-gallant rail to be 
repaired, bow and bowsprit to be refastened, 



' capstain-head to be replaced, rudder-head to 
be repaired, the vessel to be docked and 
stripped as the metal had been much broken 
and torn away by the floating wreck, to be 
re-calked throughout as required, and bot- 
tom to be re-metalled.] » 

Said surveyors made a report on the 30th 
of May, 1876, of which a copy is in evidence. 
The pmnps were carefully and fairly sound- 
ed upon such survey. The metal of the ves- 
sel below the water was not visible, except 
in places, and there it was more or less 
bruised and torn ofE. Said smrvey properly 
recommended a dischai-ge of the cargo, and 
it was necessary to strip the vessel of her 
copper in order to stop the leaks. In conse- 
quence of said report, the cai'go was dischar- 
ged, and, on the 8th of June, 1876, a second 
smvey was ordered by the consul upon ap- 
plication of the master. The surveyors were 
the same as before, with the exception of 
the surveyor described as a shipmaster in 
port, who was replaced by another shipmas- 
ter in port A copy of the report of said 
second survey is in evidence. The said brig- 
anttae made as much water at the time of 
the second survey as she did at the time of 
the first, namely, twelve inches per hour. 
The surveyors examined the copper of the 
brigantine upon the second smvey, as far as 
it was visible, and the statement in said 
survey, that the metal had been "much 
broken and torn away and ragged," ' was 
fully warranted by the facts. When the 
master arrived at St Thomas, he went to 
several mercantile houses in St Thomas, and 
seemed to be seeking a proper party to whom 
to consign said vessel, and finally went to 
Lamb & Go. and engaged them to attend to 
the business of the ship and the repairs. 
He did not show them his charter party and 
letter of instructions, but told them he had 
lost the same. Thereupon, the following 
correspondence passed between the parties 
in interest; 

(1.) Telegram from Knowlton to Peter 
Blake, Parsboro', Nova Scotia. "Julia Blake, 
Saint Thomas, dismasted, leaky, consigned 
Lamb; sending survey mail. 29 j 5 | *76," 
(2.) Copy of letter from Captain Abram 
Knowlton to Peter Blake, Esq., pressed in 
copy book of Lamb & Co. "S. S. Beta, via 
Halifax. Saint Thomas, 27th May, 1S7G. 
Peter Blake, Esq., Parsboro', Nova Scotia. 
Dear Sir: I regret to have to report that the 
brigantine Julia Blake, on her voyage from 
Rio de Janeiro, encountered heavy weather 
on the 4th inst., and, for the safety of lives, 
vessel and cargo, I was compelled to cut 
away masts to right the vessel, and to put 
into this port, as we were in a too disabled 
condition to go north. A survey will be held 
on Monday, and I will supplement this letter 
by a telegram acquainting you what the sur- 



3 [From transcript of the opinion of the dis- 
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Teyors recommend to be done in her present 
leaky and damaged state. It will likely be 
necessary to discbarge, to ascertain damages, 
and for new masts, &e. This mail closes at 
once, so I must defer giving you full particu- 
lars until next steamer. I remain, sir, your 
obedient servant, Abram Knowlton." (3.) 
■"Frencb Frigate Minerve, via Philadelphia. 
St. Thomas, 13 June, 1876. Peter Blake, Esq., 
Parsboro,' Nova Scotia. Sir: We have to con- 
firm Captaui Knowlton's letter to you, dated 
27th MlLf acquainting you that the dismasted 
irigantine Julia Blake had put in here in a 
lealcy and disabled condition. By surveyors' 
recommendation, the vessel has been dis- 
charged, and is to-day on the marine repairing 
slip, for shipping and caulking, &c.; masts, 
sails, &c, are being made, and in the course 
of another month the Julia Blake will prob- 
ably be ready for sea in a seaworthy state. 
Captain Knowlton despatched you a telegi-am, 
thus: 'Julia Blake, Saiat Thomas, dismasted, 
leaky, consigned Lamb; sending survey mail,' 
on the 29th ult., which, no doubt, reached you 
promptly and correctly. From his not receiv- 
ing any reply from you, he concluded that 
you wish him to follow the customary routine 
with documents, &c. Meantime we hand, 
herein, certified copy of extended protest from 
the British consulate, which may interest you. 
No doubt your letters will state in what man- 
ner accounts here are to be paid. We remain 
sir, yours faithfully, Lamb &, Go" (4.) "Alpha, 
via Halifax. St. Thomas, 22nd June, 1S76. 
Peter Blake, Esq., Parsboro', Nova Scotia. 
Sir: We last wrote you on the 13th instant, 
via Philadelphia, with certified copy of ex- 
tended protest per Julia Blake, which we 
trust has reached you safely. The S. S. Alpha 
arrived here to-day from Halifax, without 
bringing us any letter from you, but Captain 
Knowlton tells us that he had a communica- 
tion, and we, therefore, refer you to him, or 
aiis advices, for particulars, in connection with 
the repaU'ing and refitting of the brigantine 
Julia Blake- We suppose that your next 
will furnish instructions regarding funds for 
expenses here. If you don't provide the need- 
ful, same will likely be raised by bottomry 
and respondentia loan, payable on arrival at 
New York. The Julia Blake should be ready 
tor sea about 15th proximo; and we remain, 
sir, your obedient servants. Lamb & Co." 
<5.) "St Thomas, 20 July, 1876. Peter Blake, 
Esq., Parsboro', N. S. Dear Sir: We have to 
acknowledge the receipt of your valued favor 
of 4th instant, the contents of which claim our 
best attention. The Julia Blake is progressing 
with her repairs, and will soon be ready to 
take in cargo. We cannot, at present, give 
you any precise estimate of the expenses, as 
a good deal remains to be done yet, but Cap- 
tain Knowlton is putting the vessel in first 
rate order, having at the same time regard 
to every practicable economy. The case be- 
ing one of 'general average,' the cargo will, 
of course, contribute its proper proportion 
towards expenses, and we think the docu- 



ments which Captain Knowlton will take with 
him win render the adjustment speedy and 
satisfactory to all the interests and parties 
concerned. We are, dear sir, yours faith- 
fully. Lamb & Co," (6.) Copy of letter ad- 
dressed to the shipper of cargo ex Julia Blake, 
at Bio, "Star Ball Steamer, from Porto Bico. 
St. Thomas, 1st June, 1876. Rio Janeiro: 
Dear Sir: We have to advise that the brig- 
antine Julia Blake put in here on the 27th 
ult, dismasted and leaking. A survey has 
been held, and, for effecting repairs, &e., the 
cargo is being discharged. Captain Knowlton 
tells us that he has cabled the casualty to the 
United States. As the cargo is consigned 'to 
order,' we have been unable to acquaint the 
New York consignees of the misfortune. We 
remain, yours faithfully, Lamb & Co," (7.) 
Copy of letter addressed to the shipper of car- 
go ex Julia Blake, at Rio, "Per S. S. Nile, 
via Southampton, St Thomas, 28th Septem- 
ber, 1876, Bio de Janeiro: Dear Sir: Your 
favor of the 13th July last reached us re- 
cently via Porto Rico, and only after the 
Julia Blake had sailed from this port. The 
letter of instructions which you mention hav- 
ing given to Captain Knowlton, on sailing 
from Bio, has never been laid before us, nor 
did he produce the charter party, although we 
repeatedly asked for it He alleged that 
it had been mislaid or lost at the time of the 
disaster at sea, and, on being questioned, 
denied having any instructions from you as 
to the consignment of vessel in case of aver- 
age. The bUls of lading being 'to order,' left 
us no clue as to the consignees of cargo. The 
casualty was, however, at once cabled to the 
New York Board of Underwriters. While we 
regret that you should have felt any doubt as 
to our compliance with your wishes, it will 
now be clear to you how blameless we are in 
the matter. Whether Captain Knowlton pur- 
posely withheld information from us, or if 
he actually did lose the documents referred to, 
remains, at present, open for conjecture only, 
but the control intended to have been placed 
with us remained, in part, at least, in the 
hands of the captain, as master of the vessel. 
We would suggest that you advise us by 
mail of the despatch of all vessels conveying 
instructions from you to our firm. In the event 
of their putting into this port ru distress, we 
would then, if necessary, be able at once to 
take up a position with the master, and the 
protection of your interests, at our hands, can 
then not be disputed or ignored. The adop- 
tion of such a course on your part is, we 
think, more advisable under present circum- 
stantial means of mail communication be- 
tween Bio and St. Thomas. We are, dear sir, 
yours, very truly. Lamb & Co." 

During all the time that said brigantine 
was at St. Thomas, there was facility 
for telegraphic communication between St 
Thomas and New York. There was tele- 
graphic communication between St. Thomas 
and Rio de Janeiro, by way of New York, 
London, Lisbon and Pernambuco, from the 
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time said brigantine arrived at St. Thomas 
till the 21st of July, 1876. On the last men- 
tioned date a break occurred in the cable 
between Bahia and Bio de Janeiro, but the 
Western Union Telegraph Company contin- 
ued to transmit telegi-ams from New York 
to Bahia, and they were forwarded thence to 
Rio de Janeiro, the time required for trans- 
mission from New York to Rio de Janeiro 
being about five days. The lines of telegraph 
aforesaid were often employed by merchants 
and men of business in St. Thomas, and that 
from St. Thomas to New York was known 
to and used by the claimants. Immediately 
after the second survey the repairs on the 
ship commenced. The bills for the repairs 
and supplies to the vessel were paid by 
Lamb & Co., after being first certified as 
correct by the master. Some were paid to 
the master and some to the parties making 
the repairs and furnishing the supplies. On 
the 22d of July, 187G, the repairs were com- 
pleted and the master advertised for pro- 
posals for a loan on bottomry and respond- 
dentia of the ship, freight and cargo, to the 
amount of $7,500 or thereabouts. The no- 
tice was extensively advertised and the li- 
bellant alone made a proposal. This was to 
loan the amount at a maritime interest of 14 
per cent. The ofCer was accepfed. Copies 
of the advertisement and tender are in evi- 
dence. Lamb & Co. made no inquiry as to 
the necessity of the repairs and supplies, 
but relied on the statement of the master. 
The discharging of the cargo was necessary 
in order to stop the leaks and so make the 
vessel seaworthy for a voyage to New York. 
The remetalling of the vessel was necessary 
to make her seaworthy for a voyage to New 
York. The repairs and supplies furnished 
were necessary to make the vessel seawor- 
thy for a voyage to New York. The- only in- 
quiry made by the libellant was as to the 
suflSciency of the security in amount to sat- 
isfy the loan, and as to the regularity of the 
execution and attestation of the bottomry 
bond. When the matter came to be closed, 
the captain informed Lamb & Co. that a 
large amount of expenses had been incurred 
of which they had no previous information, 
and that the amount required to defray the 
expenses and their commissions and charges 
was $11,600. The libellant paid over the 
money, $11,600, on the captain's order, to 
Lamb & Co., and received the bond. The 
vessel left St. Thomas on August 5th, 1876. 
On her arrival in New York, payment of the 
bond above mentioned was demanded and 
refused, and the libellant libelled ship, freight 
and cargo. The ship was attached and sold 
by the marshal for about ?4,500, and the pro- 
ceeds remaining after paying off the crew 
and defraying cost of sale were paid into 
court. There was stored in the said vessel, 
at the time of the sale, a quantity of scrap 
copper and junk, consisting of old sails and 
ropes. The copper and junk were not sold 
with the vessel, but were afterwards sold 
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and the proceeds were paid into court. The 
copper and junk were no part of the vessel 
or of her tackle, apparel and furniture. The 
value of the cargo in New York was about 
$18,000. The cargo was not perishable and 
would not have been injured by being stored 
under cover at St Thomas for three or four 
months. St Thomas is a central port where 
vessels go seeking business, and to which 
parties requiring vessels also go. Vessels for 
the shipment of merchandise are always 
available there. The rosewood aforesaid 
could have been forwarded from St Thomas 
by vessels other than the Julia Blake, at an 
expense of from $1,000 to $1,500. It was 
for the interest of the owner of the said 
rosewood that it should be so forwarded, 
rather than that it should be hypothecated 
to pay for repairs to the Julia Blake. The 
libellant had the means of ascertaining the 
facts mentioned in the last four preceding 
sentences, before he made the loan in ques- 
tion," 

The decision of the district com*t (Ohoate, 
J.) was as follows, so far as regarded the 
cargo: 

The master, on his arrival at St. Thomas, in- 
stead of consigning his ship, as instructed, 
to Lamb & Co., went to several mercantile 
houses in the place and made inqmries, as 
if seeking a proper party to consign her to, 
and finally went to Lamb & Co., and en- 
gaged them to attend to the business of the 
ship and the repairs, which weiv; made in 
accordance with the surveys, were made un- 
der their supervision, as agents of the vessel. 
The master told Lamb & Co. that he had 
lost his charter party and letter of mstruc- 
tions. There is no other evidence that he 
had lost them, but he failed to produce them 
to Lamb & Co. The master was not called 
as a witness, nor is his non-production ac- 
counted for, and from the testimony I feel 
called upon to look upon any statement made 
by him as very questionable. Even if he 
had lost his charter party and his letter of 
instructions, it is hardly credible that he 
should have forgotten to whom he was con- 
signed at New York, and the fact that at 
St Thomas he was consigned to Lamb & 
Co., yet he communicated neither of these 
facts to Lamb & Co., producing only to them 
the bills of lading which made the cargo de- 
liverable to the order of the shipper, and 
gave no other clue to the consignee in the 
United States. Immediately on arrival at St. 
Thomas, the master wrote to Peter Blake, 
the owner of the vessel, at Parsboro', and 
subsequently Lamb & Co. and Blake cor- 
responded on the subject of the disaster and 
the repairs; and this correspondence shows 
that the owner of the ship consented to the 
raising of funds by bottomry. On the 1st of 
June, Lamb & Co. wrote a letter addressed 
to "The Shipper of Cargo ex Julia Blake, at 
Rio," and sent the same by steamer to Rio 
de Janeiro, as follows: "Dear Sir: We have 
to advise that the brigantine Julia Blake put 
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in Iiere on the 27th ult, dismasted and leak- 
ing. A sui-vey has been held, and, for effect- 
ing repairs, &c., the cargo is being dischar- 
ged. Capt. Knowlton tells us that he has 
cabled the casualty to the United States. As 
the cargo is consigned *to order,' we have 
been unable to acquaint the New York con- 
signees of the misfortime." It appears that 
the shipper of the cargo at Rio received this 
letter, although his reply was not produced; 
but, on the 13th of July, he wrote to Lamb 
& Co., as appears by a letter of Lamb & Co., 
dated September 2Sth, 3876, sent to the same 
address at Rio, in which they say: "Yom* 
favor of the 13th July last reached us recent- 
ly via Porto Rico, and only after the Julia 
Blake had sailed from this port. The letter 
of instructions which you mentioned having 
given to Captain Knowlton, on sailing from 
Rio, has never been laid before us, nor did 
he produce the chai-ter party, although we 
repeatedly asked for it. He alleged that it 
had been mislaid or lost at the time of the 
disaster at sea, and, on being questioned, 
denied having any instructions from you as 
to the consignment of vessel in case of aver- 
age. The bills of lading being 'to order' left 
us no clue as to the consignees of the cargo. 
The casualty was, however, at once cabled 
to the New York Board of Underwriters. 
While we regret that you should have felt 
any doubt as to our compliance with your 
wishes, it will now be clear to you how blame- 
less we are in the matter. Whether Captain 
Knowlton purposely withheld information 
from us, or if he actually did lose the docu- 
ments referred to, remains, at present, open 
for conjecture only, but the control intended 
to have been placed with us remained, in 
part, at least, in the hands of the captain, as 
master of the vessel. We would suggest that 
you advise us by mail of the despatch of all 
vessels conveying instructions from you to 
our fii-m. In the event of their putting into 
this port in distress, we would then, if nec- 
essary, be able at once to take up a position 
with the master, and the protection of your 
interests at om- hands can then not be disput- 
ed or ignored. The adoption of such a course 
on youi- part, is, we think, more advisable, 
under present circumstantial means of mail 
communication between Rio and St. Thomas. 
Capt Knowlton was a disagreeable person, 
and incurred heavier expenses than we would 
have sanctioned, had he consulted us. He 
made accounts without our knowledge, and 
we only became aware of the large amoimt 
of expenses when the Julia Blake was actual- 
ly ready for sea, on the same being render- 
ed to us, with captain's signature on them, 
for payment, as consignees." Although Lamb 
&> Co. were examined as witnesses and asked 
to produce all the correspondence with the 
shipper of the cargo, the letter of the ship- 
per, of the 13th of July, was not produced 
nor its non-production accounted for, nor was 
any letter received by them, or the master, 
from the shipper, produced on the trial. This 
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is all that appears in the case, as to any cor- 
respondence with the shipper. From the 
contents of the letter of Lamb & Co., of 
September 28th, it may be inferred that the 
shipper of the cargo received and replied to 
their letter of June 1st on the 13th of July, 
and that he complained that they had neglect- 
ed his interests. The great delay in the re- 
ceipt of his letter of July 13th is not ac- 
counted for. The shipper of the cargo, im- 
mediately upon receiving the bills of lading 
from the master, sent them, endorsed by 
himself, to Winthrop Cunningham & Sons, 
of Philadelphia, who Avere the owners of the 
cargo, except about 200 logs, which belonged 
to Mee, the shipper at Rio. They received the 
bills of lading, together with a copy of the 
letter of instnictions to the master and a 
copy of the charter party, before the arrival 
of the vessel at St Thomas, Cunningham & 
Sons received no communication whatever 
from the master or Lamb & Co., and had no 
information of the disaster or repairs to the 
ship till her arrival in New York, except that 
they saw in the newspapers, about June 2d, 
a telegraphic item of news, that the vessel 
had put into St. Thomas, dismasted and 
leaky. During all the time that the vessel 
was in St. Thomas there was direct tele- 
praphic communication between St. Thomas 
and New York, and there was also tele- 
graphic communication between St Thomas 
and Rio, by way of New York, London, Lis- 
bon and Pernambuco, from the time of the 
arrival of the vessel at St Thomas till the 
21st of July, when the telegraphic Ihae be- 
tween Bahia and Rio was broken, and the 
communication was not re-established until 
after the ship left St Thomas. Immediately 
after the second survey, which was made on 
the 8th of June, the repairs of the ship com- 
menced. All the bills for the repair and dis- 
bursement of the vessel were paid by Lamb 
& Co., on being certified as correct by the 
master. 

4 [The owners of the cargo contend that it 
is not proved that the repairs to the extent 
to which they were made were necessary. I 
think, however, the proof is complete that the 
vessel absolutely needed very extensive re- 
pairs, and that too of the nature of those 
which appear to have been made, except pei*- 
haps the remetalling, and it is also shown 
that it was necessary to discharge the cargo 
in order to repair her, but there is a noticeable 
failure in the libelant's proofs as to most of 
the items included in the bill of expenses in- 
curred by the ship. With trifling exceptions, 
the material men and mechanics who testi- 
fied to the correctness of their bills testify 
also to a total want of memory as to the 
actual condition of the vessel and as to the 
necessity for the expenditure of the labor 
and materials furnished by them, and Lamb 
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& Co., though they paid the bills, superin- 
tended the work in name only, and they tes- 
tify that they have no knowledge or recollec- 
tion as to the state of the vessel in detail or 
the necessity for the several items of ex- 
penditure, and though twice examined as 
witnesses they furnish no proof on this point 
The captain, who alone really superintended 
the work, was not a witness, and his cer- 
tification of the bills is not under the dis- 
closures made by Lamb & Co., and the other 
evidence in -the case as to his character, pre- 
sumptive evidence of their correctness. There 
is absolutely no witness who -saw the ship 
out of the water, who testifies to the condi- 
tion of the metal or the necessity for replac- 
ing it, and on this point the surveys are of 
little value. But this defect of proof, while 
under the circumstances it leads to a sus- 
picion that the bill of expenses may have 
been to some extent fictitious, could be reme- 
died by further testimony, if necessary- The 
libel would not be dismissed, nor the items 
defectively proven rejected on that account, 
but a reference would be ordered, if neces- 
sary to give the libelants an opportunity to 
supply the defect The Eureka [Case No. 
4,547]. But for the purpose of disposing of 
the case, it will be assumed that repairs equal 
to or approximating the amount of the bills 
shown were necessary to render the vessel 
seaworthy. The whole amount of the repau-s 
and outfit, including commissions and other 
expenses of Lamb & Co. was $11,600. The 
principal items were: Discharging and re- 
loading cargo, $594; storing cargo, ?400; 
shipwright §3190.21; metal, $1042.21; .sail- 
maker, §1215; iron work, §493.20; use of 
ways, $259.20; riggers, $345; commissions 
and other charges of Lamb & Co., $1123.81; 
ship chandlery, $1725.34.] 4 

« w * From this statement it will be 
seen, as might have been inferred from the 
description of the injuries to the vessel in the 
siurveys, that a very large part of the expens- 
es was incurred for the permanent repair of 
the vessel, and, as such, ultimately charge- 
able exclusively upon the ship, in an adjust- 
ment as between ship and cargo. On the 22d 
of July, the repairs being then completed, the 
master advertised for proposals for a loan on 
bottomry and respondentia of the ship, freight 
and cargo, to the amoimt of $7,500 or tbere- 
abouts, to liquidate the expenses incmTed in 
landing, storing and reshipping the cargo, and 
to defray the cost of her repans and outfit 
The notice was extensively advertised, and 
the libellants, the Bank of St Thomas, alone, 
made a proposal: They ojffiered to make the 
loan at a maritime interest of 14 per cent 
The offer was accepted and a bond on ship, 
freight and cargo executed therefor. The li- 
bellants made no inquiry whatever, except to 
satisfy themselves that the security offered 

4 [Prom transcript of the opinion of the dis- 
trict court, as furnished by Hon. William G-. 
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was sufficient In amount for the loan. They 
paid over the money, $11,600, on the captain's 
order, to Lamb & Co,, who had paid the bills, 
and they received the bond. The vessel left 
St Thomas on the 5th of August By the 
Danish law, in force in St Thomas, material 
men and mechanics, who supply a foreign 
ship, and a party advancing the funds to pay 
the same, can attach the vessel and cargo, to 
satisfy their claims. [On the arrival of the 
ship in New York, payment of the bond was 
demanded and refused and the Bank of St 
Thomas libelled ship, freight and cargo for 
the payment of the bond. The ship was at- 
tached and sold by the marshal for about $4,- 
500, and the proceeds, after paying wages of 
the crew and expenses of sale, have been paid 
into court. The amount in the registry from 
the sale of the ship is about $3,500. The total 
amount of the freight by the charter party is 
£220.] 

* * * The value of the cargo in New 
York is about $18,000. The cargo was prac- 
tically imperishable, not liable to decay or de- 
terioration, except from long exposure to sea 
water. Upon, these facts, the principal ques- 
tion is, whether the bond is void as against 
the cargo, for the reason that no sufficient 
communication was had with the owner of 
the cargo, before the hypothecation of it was 
made. It is conceded that the amount of the 
repairs and expenses of the ship at St. Thom- 
as cannot be brought below the value of ship 
and freight, and that sufficient notice was 
given to the owner of the ship, and, therefore, 
that the bond is valid as against ship and 
freight, but the owners of the cargo contend 
that the master was not under the circum- 
stances of this case, justified in pledging the 
cargo without communicating with its owner, 
and that the communication in fact had with 
the shipper at Rio was not sufficient, either 
as regards the character of the communica- 
tion, or the time when it was made, or as re- 
gards the person with whom it was had. 
There are, in fact, two questions here— first, 
whether the master had the power to hypoth- 
ecate the cargo for these repairs, without 
communication with its owner; secondly, 
whether the libellants, as lenders, stand in 
any better position, in this respect, than the 
master. Recent English decisions have, cer- 
tainly, established the rule in that country, 
that the master, before hypothecating the car- 
go for the repair of the ship, must communi- 
cate with the owner of the cargo, if such 
communication is practicable under the cir- 
cumstances. The Bonaparte, 8 Moore, P. C. 
459; The Hamburg, 1 Brown. & L. 253, 265; 
The Kamak, L. R. 2 Adm. & Bee. 289, L. R. 
2 P. O. 509; The Onward, L. R. 4 Adm. & 
Ecc. 38; Cargo ex Sultan, Swab. 504; The 
Cassa Marittima, L. R. 2 App. Cas. 156. It 
is clear, that by these decisions, so far as the 
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English courts of admiralty are concerned, 
the same rule that has long been applied as 
to the necessity of communication between the 
master and the owner of the ship, to justify 
a bottomry bond, is now applied as between 
the master and the owner of the cargo, to 
justify a bond that binds the cargo. But, it 
is claimed by the learned counsel for the libel- 
lants, that this is distinctively an English 
rule and a new rule even in England, that it 
has never been adopted in this country, tliat 
it is difficult of application and impracticable, 
and that it is not and ought not to become a 
rule of general maritime law. In one Amer- 
ican case some doubt has been expressed as 
to whether these English cases truly repre- 
sent the general maritime law. The Eureka 
[Case No. 4,547]. That sometimes and under 
some circumstances the master has no author- 
ity to hypothecate the cargo, without com- 
municating with the owner, is certainly not a 
new doctrine in the English courts of admi- 
ralty. It was very plainly declared by Sir 
William Scott, in his very justly celebrated 
opinion In The Gratitudine, 3 G. Rob. Adm. 
240, 259, 266. In that case, the principle is 
laid down and enforced by argument and il- 
lustration, that the master is not generally 
the agent of the owner of the cargo to dis- 
pose of or hypothecate it, but only to carry 
and deliver it according to the contract of 
affreightment, and that he becomes such 
agent to dispose of or hypothecate it only 
from the necessity of the particular case. 
From this it seems to result, that, if the own- 
er is at hand in the same port, for instance, 
or easily reached, there is not, in the particu- 
lar case, any such necessity made out. If 
this is so, it must always be a subject of in- 
quiry, whether, under the circumstances of 
the particular ease, the action of the master 
in hjTpothecating the cargo was justifiable 
and reasonably necessary. It is not neces- 
sary, in this case, to determine whether, in 
the form in which this rule as to communi- 
cation with the owner of the cargo has been 
stated by the English courts, or in the strin- 
gency of their rulings as to the character of 
the notice to be given, they have gone to a 
length which seriously and injuriously im- 
pairs the power of the master to raise money 
on ship and cargo in a foreign port, as the 
learned counsel for the libellants contends. 
The rule, as stated in the case of The Ham- 
burg, and as very justly applied to the par- 
ticular facts of that case, is certainly reason- 
able, and seems to be entirely in harmony 
with the case of The Gratitudine, thus: "If 
according to the circumstances in which he is 
placed, it be reasonable that he should— if it 
be rational to expect that he may — obtain an 
answer within a time not inconvenient with 
reference to the circumstances of the case, 
then it must be taken, upon authority and 
principle, that it is the duty of the master to 
do so, or at least to make the attempt." The 
supposed inconvenience of the rule is no 
greater than exists in all other cases where 



the authority of the master to act for the ship 
or cargo depends upon the particular circum- 
stances of the particular case, of which there 
are so many familiar instances. Like all sim- 
ilar rules, it is to be reasonably applied. It 
is urged, as a reason why such communica- 
tion should not be required, that the owner 
of the ship has the right to repair and to car- 
ry on the cargo to its port of destination, if 
he elects to do so, instead of transhipping 
the cargo; that, therefore, the owner of the 
cargo, could, if notified, only save the mari- 
time interest, by furnishing the money him- 
self; and so, it is further claimed, that, if 
communication is necessary, the want of it 
affects only the claim for maritime interest, 
and that for the principal sum loaned, with 
interest, the cargo is bound. This argument 
rests upon the theory, that the owner of the 
cargo cannot redaim his goods at an inter- 
mediate port; and that the ship has an abso- 
lute right to caiTy them to the end of the voy- 
age, and so to earn her freight. But, the 
right of the shipper, even in a case where 
nothing has happened to dissolve the contract, 
to demand his goods upon payment of full 
freight at an intermediate port, and an in- 
demnity to the ship against loss and dam- 
ages, seems hardly to be denied, even in the 
case cited in support of this proposition. Pal- 
mer V. Lorillard, 16 Johns. 348, per Chancel- 
lor Kent. See, also, The Onward, supra. 
The contract of afCreightment, though a con- 
tract mutually binding, establishes the rela- 
tion of principal and agent, of bailor and 
bailee, between the shipper and the ship; and, 
however such a contract might be dealt with 
by a common law court, it seems not accord- 
ing to the declared principles of equity upon 
which admiralty courts deal with questions, 
that the shipper of goods should be denied the 
right to their possession while in the custody 
of his agent, if he is willing to pay that 
agent all that he could possibly receive upon 
the full performance of the contract. There 
may be cases where it would be equitable 
that the ship should receive more than the 
freight, as, for instance, if the re-delivery of 
the goods will impose an additional expense 
on the ship, as, for ballast, or for the re-stow- 
ing of cargo, or the like. See The Nathaniel 
Hooper [Case No. 10,032]. That the owner of 
the goods can reclaim them at an intermedi- 
ate port, at least by payment of full freight, 
and on indemnifying the ship against all loss 
arising from their being so reclaimed, seems, 
therefore, to result from their ownership and 
the nature of the contract Why, then, should 
he not have, equally with the owner of the 
ship, notice of extraordinary expenditures, in- 
volving the cargo as well as the ship, and 
why should he not have, when the circum- 
stances admit of it, an opportunity to exercise 
this option to reclaim his goods, on fair terms? 
On this point, see 1 Pars. Shipp. & Adm. 231, 
and notes. But, whatever may be the rule 
generally, in the present case the right of the 
owner of the cargo to reclaim his goods can- 
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not be denied, for, it is conceded that the ves- 
sel sailed on the voyage in an unseaworthy 
condition, in violation of the warranty of sea- 
worthiness contained in the charter party. To 
deny his right to retake the goods under these 
circumstances would be the most manifest in- 
justice. The argument, therefore, drawn 
from the supposed right of the ship to com- 
plete the voyage, wholly fails, as appUed to 

tliis case. 

Then, recurring to the particular circum- 
stances of this case, we find the facts to be 
substantially as follows: The master had 
full notice that the consignee of the cargo 
was at Philadelphia. Even if it be true that 
he had lost his letter of instructions, of which 
there is not sufficient proof, it is not to be 
presumed, in the absence of evidence, that 
he had forgotten the name and address of 
the consignee to whom he was to deliver 
the cargo at the end of his voyage. He 
knew the name and address of the shipper at 
Rio de Janeiro. He knew, or must be pre- 
sumed to have known, that the shi^ sailed 
on the voyage in an unseaworthy condition, 
as to her spars, saUs, rigging and hull, and 
that she was in need of very extensive and 
permanent repairs. There is no evidence as 
to the value of the ship, except her sale in 
New "Xork, at $4,500. The master must be 
presumed to have known, not precisely, but 
approximately, her value, and very little in- 
quiry as to the probable cost of repairs 
would have shown that they would far ex- 
ceed the value of the ship. The cargo was 
imperishable and easily stored and preserv- 
ed and the port was one from which the 
owner could readily find means of transpor- 
tation to the United States. There was tele- 
graphic commimication between St. Thomas 
and the United States, at trifling cost So, 
also, there was, up to the 21st of July, during 
which time, if ever, the master was bound 
to communicate, telegraphic connection with 
Rio, by which, through the shipper, the mas- 
ter could have obtained all necessary in- 
formation for communicating with the own- 
ers of the cargo, if he had forgotten who. 
they were. If, by his own negligence, he 
had lost the name and address of his con- 
signee, then he was bound to use this means 
of recovering them, and the expense proved, 
of about §5 25 gold a word, seems to furnish 
no reason why this means of repairing the 
consequences of his own negligence should 
not be employed. But, there is really no evi- 
dence to show that he did not know how to 
communicate directly witli his consignee, all 
the time. Under these circumstances, to hold 
the master justified in hypothecating the car- 
go for the repair of the ship, without notice, 
would be contrary to the admitted principle 
which makes him only the agent of the own- 
er of the cargo for that purpose in a case 
of necessity; for, no such necessity exists 
where the owner is himself thus, by means 
of the telegraph or the mail, so close at hand. 
Again, the master is bound, in acting as 



agent for ship and cargo, to consult, so far 
as he can, the true interests of both. He 
must not sacrifice the cargo to the ship. 
Now, here, he acted in flagrant violation of 
the rights and interests of the owner of 
the cargo. Knowing the condition of the 
ship, he must be presumed to have known 
that It was not the interest, and would 
not be the wish, of the owner of the cargo 
to contribute a large part of the value of the 
cargo for the purpose of enabling the ship, 
which was disabled by its own unseaworthi- 
ness at the commencement of the voyage, 
and not by a peril of uie sea, to be repaired, 
in order to complete her voyage. His acts, 
as agent of the owner of the cargo, were not 
reasonably judicious, and, I am bound to 
say on all the evidence, were not done in 
good faith. The Onward, ut supra. The let- 
ter sent on the 1st of June, by Lamb & Co., 
to Mee, at Rio, does not help the master's 
case. Assuming that it has the same efEect 
as if written by him, it was sent by some 
roundabout way, so that it did not reach 
Mee till July 13th. It did not convey any 
definite information as to the probable cost 
of the repairs, nor indicate that it would be 
necessary to hypothecate the cargo. More- 
over, Mee was not the party with whom the 
master was bound to communicate, although 
he happened, so far as appears, without the 
master's Imowledge, to be the owner of a 
smaU part of the cargo. It must be held, 
therefore, that, under the circumstances of 
this case, the master was not justified by 
necessity, in hypothecating the cargo. This 
case is strikhigly like the case of The Ham- 
burg, cited above, with some added circum- 
stances of recklessness, negligence and bad 
faith, and many of the arguments of the 
learned counsel for the libellants in this case, 
as to the impracticable character of the rule 
requiring communication, are met and fully 
disposed of in the opinion in that case. The 
point taken, that, by the Danish law, the car- 
go was already liable at St Thomas, and 
that, therefore, the bond is good, is also clear- 
ly disposed of by that case and the other 
BngUsh cases cited. That the libellants ad- 
vanced their money in good faith is not ques- 
tioned; but that they made no inquiries what- 
ever, except as to the sufficiency of the ship, 
freight and cargo, to secure the amount of 
the bond, is admitted. A lender upon bot- 
tomry, who makes reasonable inquiries of 
the proper parties, as to the facts which are 
essential to justify the master's action in 
hypothecating the ship, may have a good se- 
curity, though misinformed as to the facts. 
This is in the interest of commerce, and 
secures the masters of ships in distress in 
foreign ports reasonable means of obtaining 
funds to refit and continue the voyage. There 
is no reason why the same principle should 
not apply to the hypothecation of the cargo. 
But, the validity of the bond, if upheld in 
such a case, depends wholly on the fact that 
the lender made such reasonable inquiry, and. 
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as the result of it, obtained information 
wliicti, if true, -would sustain the action of 
the master. The interests of commerce do 
not require that the same protection should 
be extended to lenders who do not inquire, 
though they may lend their money in good 
faith, believing that the master had the nec- 
essaiy authority. Indeed, the interests of 
commerce are not aided, but impaired, by 
having such facilities for borrowing money 
within the reach of the master. If he makes 
no inquiries, the lender must stand or fall 
by the facts as to the master's authority. 
Making no inquiries, he must be presmned to 
know what the master knows. On this point, 
see The Hamburg, ut supra, and cases cited; 
Maclachlan, Merch. Shipp. p. 51. At the 
least, the lender is chargeable with notice of 
the facts that he could reasonably be ex- 
pected to discover on inquii-y, and, in this 
case, he certainly could have been expected 
to discover enough to satisfy him that no com- 
munication was had or attempted with the 
owner, though especially necessary under the 
particular circumstances. In this case, 
therefore, there must be a decree in favor of 
the libellants against the ship and freight, 
and in favor of the cargo against the libel- 
lants. 

s [The old metal and junk taken from the 
ship at St Thomas were brought in her to 
New jLork. They have been sold by the mar- 
shal and the proceeds paid into court. It is 
claimed that they are part of the ship or ear- 
go and covered by the bond. These things 
had ceased to be part of the ship when the 
bond was given. They are the property of 
the owners of the ship, but in no sense a 
part of her, either actually or constructively 
like the tackle, apparel and furniture being 
adapted and designed for use upon her. The 
cargo described in the bond is 582 logs of 
rosewood. They are not within that descrip- 
tion. This claim is disallowed. 

[As to the amount of freight attached, it 
appears to be 5450.12 gold. I do not see 
why the deduction of §185.50 for interest on 
the value of the cargo should be deducted. 
The libelants are entitled to costs against 
the owner of the ship, and the claimants of 
the cargo against the libelants. Decree ac- 
cordingly. 
[Aug. 16, 1878.] 6 

George De Forest Lord, for libellants. 
Everett P. Wheeler and Butler, Stillman & 
Hubbard, for claimants. 

BLATCHFORD, Circuit Judge. The only 
appeal taken in this case is one by the libel- 
lant, and is from so much of the final decree 
of the distiict court as dismisses the libel 
as against the cargo and the proceeds of the 
copper and junk, and as awards costs to 



c [From transcript of the opinion of the dis- 
trict court, as furnished by Hon. William G 
Choate. late district judge.] 
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the claimants of said cargo. The only ques- 
tion made, in argument, by the counsel for 
the libeilant, is as to the cargo as no attempt 
has been made to show error as to the de- 
cree respecting the proceetis of the copper 
and junk. 

There is no dispute as to the material facts 
in this case, as affecting the cargo. Those 
facts, as found hy this court, were substan- 
tially found by the district court, in its de- 
cision. The only question is, whether, on the 
facts of this case, the cargo is bound by the 
bond. The point involved is examined with 
care and thoroughness in the decision of 
the district court, and I concur in the views 
there set forth. I have read the English 
decisions on the subject, namely. The Grati- 
tudine, 3 0. Rob. Adm. 240, before Su: William 
Scott, in the high court of admiralty, m 
1801; La Ysabel, 1 Dod. 273, before the same 
judge, in the same court, in 1812; The Ori- 
ental, 3 W. Rob. Adm. 243, before Dr. Lush- 
ington, in the same court, in 1850, reversed 
by the privy council in 1851 (7 Moore, P. G. 
398); The Bonaparte, 3 W. Rob, Adm. 298, 
before Dr. Lushington, in the high court of 
admiralty, in 1850 and 1852, and before the 
privy council twice, on appeal, in 1851 and 1853 
(8 Moore, P. 0.459); Cargo ex Sultan, before 
Dr. Lushington, in the high court of admi- 
ralty, in 1859 (Swab. 504); The Hamburg, 
1 Brown. & L. 253, before the same judge, 
in the same com-t, in 1863, and before the 
privy council, on appeal, in 1864 (Id. 265); 
The Kamak, L. R. 2 Adm. & Ecc. 289, before 
Sir Robert Phillimore, in the high court of 
admiralty, in 1868, and before the privj- 
council, on appeal, in 1869 (L. R. 2 P. 0. 509); 
The Onward, L. R. 4 Adm. & Ecc. 38, before 
Sir Robert Phillimore, in the high court of 
admiralty, in 1873; and Kleinwort v. The 
Cassa Marittima, L. R. 2 App. Cas. 156, be- 
fore the privy council, in 1877. The result 
of these cases is, that it is the law of Eng- 
land, in regard to a bottomry bond covering 
cargo, given by the master of the vessel, that 
he cannot hypothecate the cargo without 
communicating with the owner of it, if com- 
munication with such owner be practicable, 
and that such communication must state not 
merely the necessity for expenditure, but also 
the necessity for hypothecation. In The On- 
ward, L. R. 4 Adm. & Ecc. 55, Sir Robert 
Phillimore states it to have been the judg- 
ment of the privy council in The Oriental, 
7 Moore, P. C. 411, that a mere statement of 
injuries done to the ship, and of the conse- 
quent necessity of repairs, which would en- 
tail considerable expense, unaccompanied by 
a statement that a bottomry bond must be 
had recourse to, was not a sufficient com- 
munication to the owners. This statement 
of the law is quoted in the judgment of the 
court in Kleinwort v. The Cassa Marittima, 
above cited, with the remark, that the privy 
council entirely agrees in such view of the 
law. No case in the United States is cited 
deciding the points thus referred to. In The 
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Eureka [Case No. 4,547], it was doubtful 
whether it was open, on the pleadings, to 
take the objection that the master did not 
write sufficiently to the owners of the ship, 
and not at all to the owners of the cargo, 
and the conclusion of the court was, that, 
if the English cases were of authority here, 
they would not require the bond to be set 
aside. 

In the present case, the point is taken in 
the answer of the claimants of the cargo, 
that the vessel, at the time she was in St 
Thomas, was consigned to the claimants in 
New York, as owners of her cargo, and that 
she had been consigned in St Thomas to 
the agents of the claimants there, as was 
well known to her master; that means of 
speedy communication with the owner of the 
vessel, and with the claimants, as owners of 
her cargo, as also with the charterer of the 
vessel and the shipper of her cargo, existed 
and were well known to said master and to 
the libellaut, and that, although such means 
existed, said master did not communicate 
with the owner of the vessel, nor with the 
claimants, nor with either of them, relating 
to the execution of said bottomry; that said 
master had no authority or necessity for the 
execution of the same, as was well known to 
the libellant; and that the said bond, having 
been executed without such authority or ne- 
cessity therefor, is void as against the vessel 
and her cargo. 

The rule laid down in the case of The 
Hamburg, 1 Brown. & Jj. 273, by the privy 
council, as deduced from the judgment of the 
privy council in the case of The Bonaparte, 
S Moore, P. O. 473, is, that "if, according to 
the circumstances in which he is placed, it 
be reasonable that he should— if it be rational 
to expect that he may— obtain an answer 
within a time not inconvenient with refer- 
ence to the circumstances of the ease, then it 
must be taken, upon authority and principle, 
that it is the duty of the master to do so, 
or at least to make the attempt" As to this 
rule, the privy council say, in The Hamburg, 
that they are unable to discern any novelty 
in it, either in the principle on which it rests, 
or in its application to the case of the hy- 
pothecation of the cai-go of a ship by the 
master; that the question, whether a master 
must communicate or not, is one which can 
only be decided by the circumstances in each 
particular case; and that this principle was 
recognized by Sir William Scott in The Grat- 
itudine. They further say: "As to the sup- 
posed inconvenience of the rule, their lord- 
ships do not forget that the lender of the 
money is the party interested in the event of 
the suit and not the master. But there is 
no hardship in requiring from one who is 
about to advance a large sum of money un- 
der such circumstances, that he should en- 
quire of the master whether he has com- 
municated, or made an attempt to communi- 
cate, to the owners the circumstances of his 
distress and what he proposes to do in regard 



to their goods. And it must be remembered, 
on the other hand, that the ownei-s of the 
goods are equally interested, and, unless com- 
municated with, have not the same means of 
protecting their own interests, which the len- 
der imdoubtedly has. If it be said that a 
decision in their favor will tend to increase 
the difficulty of procuring loans in foreign 
ports for the repair of vessels in distress, it 
may also be said, on the other hand, that 
it will tend very much to the benefit of com- 
merce in general, to discourage improvident 
or fraudulent advances." The reason for 
communicating with the owners of the cargo 
is well expressed by the privy council in the 
case of The Hamburg, in this language: 
"The character of agent for the owners of 
the cargo is imposed upon the master by the 
necessity of the case, and by that alone. In 
the circumstances supposed, something must 
be done, and there is nobody present who 
has authority to decide what shall be done. 
The master is invested, by presumption of 
law, with authority to give directions, on 
this ground— that the owners have no means 
of expressing their wishes. But, when such 
means exist, when communication can be 
made to the owners, and they can give their 
own orders, the character of agent is not im- 
posed upon the master, because the necessity 
which creates it does not arise." In the case 
of The Lizzie, L. R. 2 Adm. & Ecc. 254, Sir 
Robert Phillimore, citing as authority, the 
cases of The Gratitudine, The Bonaparte, and 
The Hamburg, says, that, if there be an op- 
portunity for the owners of the cargo to ex- 
press their wiU as to advancing the requisite 
funds, or as to unlading their cargo alto- 
gether, the master, who is the agent of ne- 
cessity and not of their choice, has no right 
to deprive them of this oppoi*tunity, and, 
therefore, must communicate with them, if 
it be reasonably within his power to do so. 
In the case of The Onward, L. R. 4 Adm. & 
Ecc. 38, the same judge says: "When the 
circumstances permit, the master must com- 
municate with the ownei* before he does any 
acts which seriously affect the value of the 
ship in the one case, or of the cargo in the 
other. This is a doctrine at which the Eng- 
lish coui-ts have slowly but steadily arrived." 
This mle of the English courts seems entirely 
reasonable, and one which should be applied 
to the present case. 

The master had notice that Cunningham & 
Sons were consignees of the cargo, at Phila- 
delphia. He made no communication to 
them. He might have done so by telegraph 
at all times, and have received a speedy an- 
swer. He made no communication to Mee. 
The letter of June 1st 1876, from Lamb & 
Co. to Mee, was sent by such a route that 
it did not reach him tiU July 13th. It con- 
tained no information as to the amount of 
the damage to the vessel, or as to the cost of 
the repaii*s, nor did it suggest bottomry. No 
other communication was made to Mee. Be- 
fore July 21st a telegram would have reach- 
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ed him at once, and, after that date, in about 
fire days. But the master was told, by his 
letter of instructions, that Cunningham & 
Sons were the consignees of the whole of the 
cargo, and thus the proper persons to be com- 
municated with; and, if he had lost his let- 
ter of instructions, and had forgotten the 
name and address of the consignees, he could 
have learned both by communicating, by tele- 
graph, with Mee. The newspaper notice of 
the disaster to the vessel, which the claim- 
ants saw on June 2d, was not such a notice 
as called upon them to act It conveyed no 
suggestion that a hypothecation of the cargo 
was probable or intended. The other points 
involved, growing out of the special circum- 
stances of this case, are fully discussed and 
properly disposed of, in the opinion of the 
district court 

As the suit is wholly upon the bond, and as 
the bond is void, as respects the cargo, for 
want of authority in the master, acting as 
agent for the owners of the cargo, to give it, 
it follows that the bond cannot be sustained 
against the cargo, to any extent 

[NOTE. In his opinion aflSrming this decree, 
m the supreme court Mr. Chief Justice "Waite 
says: "The master can neither sell nor hypothe- 
cate the cargo, except in case of urgent neces- 
sity, and his authority is no more than can 
reasonably be implied from the circumstances 
in which he is placed. * * * But at all 
events the necessity must be such as to con- 
nect the act with the success of the voyage and 
not for the exclusive interest of the ship-owner. 
* * * It is equally well settled that a lender 
upon the hypothecation of the cargo by the mas- 
ter is chargeable with notice of the facts on 
which the master appears to rely as a justifica- 
tion for what he is doing." The learned chief 
justice holds that it was necessary in order to 
bind the cargo by the bottomry bond that com- 
munication should have been made to the own- 
ers of the cargo, and after an explanation to 
them of the circumstances of the case, their 
consent secured to the proposed action. No ex- 
cuse is given why this was not done, and tele- 
graphic communications were open with St. 
Thomas for nearly two months before the loan 
was advertised for. After commenting upon 
the condition of the vessel when she left Rio de 
Janeiro, and the unseaworthy condition which 
she was then evidently in, the learned chief jus- 
tice further says: "From these facts it is, to 
our minds, apparent that when the vessel ar- 
rived at St. Thomas she ought not to have been 
repaired, at the risk of expense to the owner 
of the cargo, without his consent, and that this 
could have easily been ascertained by an in- 
quiry into the facts. She came in, dismasted 
and leaky, for a general equipment and refit 
with a cargo substantially imperishable, which 
might be forwarded in another vessel at com- 
paratively small expense, and it must have been 
easy to see that to repair the vessel at ike risk 
of the owner of the cargo would be to place his 
interests in jeopardy without any urgent neces- 
sity on his account. No master who held the 
balance evenly between his two principals could 
have believed himself justified, under the cir- 
cumstances, in hypothecating the cargo for any 
such purpose without notice to the owner" 
Bank of St Thomas v. The Julia Blake. 107 
U. S. 418, 2 Sup. Ct 692.] ' 
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The JULIA M. HALLOOK. 

[1 Spr. 539; i 14 Law Rep. 555.] 

District Court D. Massachusetts. Jan., 1852. 

Collision — Anchored Vessel — Effect of Hav- 
ing Pilot on Board — Anchoring to Lee- 
ward — Improper Getting under Wat. 

1. In case of collision, the owners of the ves- 
sel in fault are not exonerated from liability, 
by having a pilot on board. 

[Cited in The China v. Walsh, 7 Wall. (74 
U. S.) 70; Homer Ramsdell Transp. C!o. v. 
Compagnie Generale Transatlantique, 63 
ITed. 853.] 

2. Anchoring directly to leeward of another 
vessel, at the distance of 125 to 150 fathoms, 
IS not, of itself, negligence. 

[Cited in The Lincoln, Case No. 8,354: The 
Mary Eraser, 26 Fed. 873.] 

3. A schooner, in getting under way, ran foul 
of a vessel at anchor: Held, that the schooner 
was prima facie liable. 

[Cited in The Lady Franklin, Case No. 7,984.] 

4. A windward vessel, short-handed, and fur- 
ther assistance expected, hove short, before 
making sail, the anchor having previously drag- 
ged: Held, that this was an improper mode of 
getting under way. 

This was a cause of collision. The libel al- 
leged that, on the 25th of October, 1851, the 
libellants' barque Mary, of about 200 tons 
burden, was lying in Holmes' Hole, and at 
about 7 or 8 o'clock, a. m., the wind blowing 
quite fresh from west south-west, the crew 
were beginning to get her under way, when 
they perceived the Julia M. Hallock, (a schoon- 
er of about 300 tons,) drifting rapidly toward 
them; that the first mate hailed the schooner, 
to throw over her starboard anchor, but the 
hail was not obeyed or answered, and the 
schooner continued to drift, and came afoul 
of the barque, and caused certain damage, 
which was specified. The libel alleged want 
of due care on the part of said schooner. The 
answer admitted the allegations of the libel, 
as to time, place, and wind, but denied all 
negligence and want of skill, and alleged that 
the schooner was getting under way in the 
usual manner, and struck adrift^ without any 
fault on the part of master, or crew, or pilot 
It appeared that the schooner was laden with 
a full cargo of cotton and staves on deck and 
under deck; that she went into Holmes' Hole 
for a harbor, on the afternoon of the 24th; 
that, in order to anchor her, the crew attempt- 
ed to throw over the best bower, but that it 
caught in some part of the rigging. They 
then threw over the larboard anchor, which 
did not hold the vessel, and they were obliged 
to clear away and throw over the best bower, 
to bring her up. The barque came in at 
about 4, a. m., and came to anchor from 125 
to 150 fathoms dead to leeward of the schoon- 
er. The other facts were generally undis- 
puted, and appear in the dscision of the court 
The chief dispute was, as to the proper mode 

1 [Reported by P. B. Parker. Esq., assisted bv 
Charles Francis Adams, Jr., Esq., and here re^ 
printed by permission.] 
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of getting under way, in a fore-and-aft schoon- 
er, witli fresli wind, and a vessel under tlie 
schooner's lee. Many experts were examined 
on this point 

Tlie lihellants contended that the schooner 
was prima facie answei'able, and that she 
must show that care and skill could not have 
prevented the collision; and insisted that 
there was, in fact, a want of care and skill. 

The respondents contended that the schooner 
was got under way in the usual manner, and 
that they were hound only to the exercise of 
ordinai-y skill; and also, .that the barque 
did wrong in coming to anchor under the lee 
of the schooner. 

W. Sohier and J. Lowell, for lihellants. 
B. Rand and A. EL Fiske, for claimants. 

SPRAGUE, District Judge. The lihellants' 
vessel having, while at anchor in a harbor, 
been run foul of by the schooner, when the 
weather was not so heavy that she could not 
ij-ide safely at her anchors, the schooner is 
prima facie liable. The explanation given 
is that, havhig taken a pilot, she was getting 
under way in the usual manner. She took 
up her large anchor, and had heaved in to 
the fifteen fathom shackle of the smaller 
chain, when the vessel got loose and drove 
into the barCLue. 

Much stress is laid on the fact that a pilot 
was on board. This is not, in itself, a good 
defence. It only goes to show care on the 
part of the owners. If the defendants chose 
a prudent and skilful master, and a prudent 
and skilful pilot, they have certainly done all 
that they could personally do to insure the 
safety of their vessel, and its proper man- 
agement. But if that prudent master, or 
pilot, behave imprudently or unskilfully, in 
the particular instance, the defendants will 
be answerable, unless exonerated by virtue 
of some statute. 

Let us see, then, whether the defendants' 
agent exercised that ordinary care and skill 
which the law requires. It is said that the 
schooner was got xmder way in the usual 
manner. In determining what is usual, "we 
must look to the circumstances. One impor- 
tant circumstance is, that the schooner's 
small anchor, when let go the night before, 
had dragged, so that they were obliged to 
let the large one go. 

Another material fact is, that the schooner 
was unquestionably short-handed; the mate 
and one man were sick below, and the cook 
had been so, and although about the deck, 
took no part in the active work of the ves- 
sel. The master, knowing all this, went 
ashore, leaving orders to get up the large 
anchor. This was injudicious,— so say the 
experts; and, Independently of their testi- 
mony, I should not hesitate to pronounce the 
master's conduct imprudent. 

The master then comes on board with the 
pilot The latter, not knowing that the ves- 
sel had dragged the night before, gives the 
14FED.CAS. — i 
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order to heave short The captain ought to 
have told the pilot that the anchor had failed 
before; that with a larger scope, it had drag- 
ged. There was no immediate necessity of 
heaving short The pilot's boat had gone 
ashore for two hands. I suppose they in- 
tended to wait for these men. Why heave 
short before they came? 

If those two men had been on board, and 
the vessel had struck adrift, as she did, it is 
probable that the collision would not have 
happened. Those men could have got up a 
jib, as the testimony says, in two or three 
minutes, and the schooner could have been 
sheered off. Then, as to getting sail on her, 
the evidence proves that the proper mode of 
getting a fore-and-aft schooner under way, 
where there is a vessel or a shore under her 
lee, is to get up sail, the mainsail at least, 
before heaving short I think, therefore, the 
schooner was to blame. 

The only remaining question is, whether 
the barque was also in fault It is contended 
that she took a dangerous position. She 
anchored to leeward of the schooner, distant 
from 125 to 150 fathoms. The weight of 
evidence is, that it was a proper position. 
One witness gives a reason for thinking it 
proper to anchor to leeward, for there is no 
dispute that the distance was ample. He 
says, that the great danger of drifting, arises 
upon a change of wind; and of course, on a 
change of wind, the relative position of the 
vessels would be altered, and the windward 
vessel would not drift in the direction of 
the other. 

On the whole, I think the schooner alone is 
in fault The amount of damages is to be 
settled by an assessor, tmless the parties can 
agree. 

NOTE. The cases relating to the responsi- 
bility of other parties for the torts or negli- 
gence of pilots, are: 1st Actions against the 
master. 2d. Actions against the ship or owners. 
And these, again, are cases, 1st. Where the 
pilot (whether licensed or not,) was employed 
by iiie master, at his option. 23. Where the 
pilot was in tiie constant employ of the owners, 
as an officer. 3d. Where the ship was com- 
pelled to take the pilot hy a statute enforced 
by a penalty. 4th. Where the statute, in terms, 
exonerated the master and owners from liability 
for the pilot's acts, or negligence. 

In actions against the master, it is a good de- 
fence, that the pilot was rightfully employed, 
and was in the exclusive control of the ship. 
For the time, he is suhstituted in the master's 
place. Smith v. The Creole [Case No. 13,033]; 
Yates V. Brown, 8 Pick. 23; 3 Kent Comm. 
17G; The Portsmouth, 6 0. Rob. Adm. 317, 
note; PoIIok v. McAIpin, 7 Moore, P. O. 427. 
See, however, Story, Ag. § 456a. The master 
and crew are still responsible for the perform- 
ance of their duty. The Diana, 1 W. Rob. 
Adm. 136; The Massachusetts, Id. 371; The 
Lochlibo, 7 Moore, P. O. 427. 

When the pilot is the servant of the owners, in 
their constant employ, as an officer of the vessel, 
the question would seem to be: Who is in com- 
mand? In Denison v, Seymour, 9 Wend. 10, 
which was a case of collision, the court sus- 
tained a verdict against the master, though the 
regular pilot of the colliding steamer was at 
the helm at the time. In Snell v. Rich, 1 
Johns. 305, the court held that the master was 
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not liable for damage done by the negligence of 
a branch pilot, he being in charge of the col- 
liding ship, and the master on shore, when the 
damage was done. So in Bowcher v. Noid- 
strom, 1 .Taunt. 568, where the pilot was in 
charge, and the master asleep, at the time of 
-the collision. 

These actions, (as well as those of Bennet t. 
"TVIoita, 7 Taunt. 258, and Ritchie v. Bows- 
field, Id. 309, which were decided under the 
English pilot act,) sounded in tort. This de- 
fence does not seem to have been taken to any 
-action, brought by the shipper of the cargo, 
:against the master, upon his contract as a car- 
Tier. In actions against a ship, or owners, by 
the maritime law, "the parties who suffer are 
entitled to have liieir remedy against the ves- 
sel that occasioned the damage, and are not 
under the necessity of looking to the pilot, from 
whom redress is not always to be had, for com- 
pensation. The owners are responsible to the 
injured party, for the acts oJE the pilot; and they 
must be left to recover the amount, as well as 
they can, against him." The Neptune the Sec- 
ond, 1 Dod. 467; 3 Kent, Comm. 135; 1 
Bell, Comm. 583; The Lord John Russell, Stu. 
Adra. 197; The Camberland, Id. 75. But, in 
England, the maritime law has been changed 
by numerous statutes, general or local, in obe- 
dience to which, all the reported cases, since the 
year 1812, have been determined. See the pi- 
lot acts, 52 Geo. III. c. 39; 6 Geo. IV. c. 125; 
17 & 18 Vict. c. 104, § 388. By the second of 
these statutes, the owners and master are exon- 
erated from being answerable for any loss or 
damage arising by means of any "neglect, de- 
fault, incompetency, or incapacity of any licensed 
pilot," in charge of a ship, "in pursuance of 
any of the provisions of this act." And it has 
been decided, that where the pilot was not tak- 
en on board under the provisions of this act, 
but of the Newcastle pilot act, 41 Geo. III. c. 
86, ivhieh provided that vessels coming into, or 
departing from Newcastle, "are hereby obliged 
and required" to receive licensed pilots; and in 
case of neglect or refusal, shall pay to the "pi- 
lots and seamen, the aforesaid pilotage du- 
ties;" the ship was entitled to the same exemji- 
tion, because the pilot was taken by compul- 
sion; and that either the words "obliged and 
required," or the making neglect to take a pilot 
punishable by payment of the pilotage duties, 
operate as such compulsion. The Maria, 1 W. 
Rob. Adm. 95; The Protector, Id. 47; The At- 
las, 2 W. Rob. Adm. 502; Smith v. Condry, 1 
How. [42 U. S.] 28; Carruthers v. Sydebotham, 
4 Maule & S. 77. So with the Liverpool pilot- 
age act, 37 Geo. III. c. 78, which provided, that 
a ship neglecting to take a pilot, should pay full 

filotage. The Maria, ubi supra; and 5 Geo. 
V. c. 73; The Agrieola, 2 W. Rob. Adm. 10. 
It is to be observed, that the defence has been 
sustained, both to an action in rem and in per- 
sonam. See, however, Martin v. Temperley, 4 
Adol. & B. (N. S.) 298. 

But if neither the ship is compelled by law to 
take the pilot, nor the owners are expressly ex- 
onerated by statute, they are subject to "the 
ordinary liability which attaches upon them, for 
the negligence of their servants." The Peerless, 
2 Law T. (N. S.) 25, 3 Law T. (N. S.) 125; 
The Eden, 2 W. Rob. Adm. 442; Attorney Gen- 
eral V. Case, 3 Price, 302; The Slaria, 1 W. 
Rob. Adm. 95; See, also, The Fama, 2 W. 
Rob. Adm. 184; The George, Id. 388; The 
Batavier. Id. 407; The Transit, 1 Month. Law 
Mag. 582; The Christiana, 2 Hagg. Adm. 187; 
M'Intosh V. Slade, 6 Barn. «& 0. 657; The Duke 
of Sussex, 1 TV. Rob. Adm. 270; The Vernon, 
Id. 316; The Gypsey King, 2 W. Rob. Adm. 
537; The Ripon, 6 Notes of Cas. 246; Rod- 
rigues v. Melhuish, 10 Exch. 110; The Mobile, 
10 Moore, P. C. 467; Netherlands S. B. Co. v. 
Styles, 9 Moore, P. C. 286; Lucey v. Ingram, 
6 Mees. & TV. 302; The Girolamo, 3 Hagg. 
Adm. 1G9; The Baron Holberg, Id. 244; The 
Gladiator, Id. 340; The Eolides, Id. 367. As 



to burden of proof, see The Protector, 1 TV. 
Rob. Adm. 47. 

As no American statute is known, which, in 
terms, exonerates the owners for the negligence 
or tort of the pilot, the English authorities, 
since 1812, can only apply to those cases where 
a state statute compels the ship to take a pilot. 
In the recent case of The Carolus [Case No. 2,- 
424], an action in rem, for collision, it is said 
by Curtis, J.: "If the pilot in charge of this 
ship had not been selected and employed by the 
owner, but had been received by the master, in 
obedience to a requisition of law, enforced by a 
penalty, then, under the authority of Carruthers 
V. Sydebotham, 4 Maule & S. 77; The Maria, 1 
TV. Rob. Adm. 95; The Agrieola, 2 TV. Rob. 
Adm, 10. the owners would seem not to be lia- 
ble for the misconduct or mismanagement of the 
pilot." See, also, 3 Kent, Comm. 176, note. 
"In the case of The Agrieola, it was consid- 
ered, (and certainly with good reason,) that if 
the master of a vessel be bound to take a pi- 
lot, and a collision arises from the fault of the 
pilot, the owners are not responsible for his con- 
duct" See, also, Griswold v. Sharpe, 2 Cal. 17, 
But in The Creole [Case No. 13,033], Grier, J., 
says, that the English cases, since 1812 "have 
not been adopted as precedents here." The case 
last cited, was an action in rem, for collision, 
in which the defence was, that the collision was 
caused by the culpable negligence of a licensed 
pilot, who was in charge of the colliding ship, 
and had been compulsorily taken, under the 
statute of Pennsylvania (March 29, 1803). which 
provides that every vessel "shall be obliged" 
to receive a pilot; if inward bound, the pilot 
who shall first offer, if outward bound, a pilot, 
whose name shall be reported by the master to 
the wardens. If the master neglect to make the 
report, he shall forfeit and pay S60, and if he 
refuse or neglect to take a pilot, he, his owner, 
or consignee, shall pay a sum equal to half pi- 
lotage, to the use of a benevolent society, named 
in the act. By a supplementary act, the "pen- 
alties" are declared to be liens on the ship. 
The court (Grier, J.) held that the ship was lia- 
ble; that tlie statute was not compulsory; that 
the pilot was the servant of the owners, though 
"selected for them by persons more capable of 
judging of his qualifications;" and that the 
ship was hypothecated "for negligent or wrong- 
ful acts of her commander," whatever the mode 
of his appointment, or the motives and degree of 
consent whjch accompanied it, so that the stat- 
ute, had it been compulsory, would have been no 
defence to an action in rem. See, also, Bussy v. 
Donaldfon, 4 Dall. [4 U. S.] 206; Williamson 
V. Price, 4 Mart. (N. S.) 399; The Lotty [Case 
No. 8,524]; Story, Ag. § 456, a; GurL Merch, 
Seam. 196, note. 



JULIAN (THAMES LOAN & TRUST CO. 
v.). See Case No. 13,861. 

JULIA SMITH, The (JACKSON v.). See 
Case No. 7.136. 



Case TTo. 7,580. 

The JULIET C. CLARK v. TVELSH et al. 

[29 Leg. Int 28; 9 Phila. 469.] 

District Court, B. D. Pennsylvania. Jan. 19, 
1872. 

Carrieks— Freight Contract —Partial Loss op 
Cargo. 
[A contract of freightage of molasses pro- 
vided that the freight should be estimated 
"gross custom-house gauge of cask." Upon ar- 
rival of cargo it was found that some of the 
casks were empty, and some broken. Held, in 
view of the fact that casks of molasses are often 
carried at sea with their bungs out to allow fer- 
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mentation, that freight might be charged on all 
the casks.] 

The following statement of facts is given 
by the Ubellants' counsel: The vessel was 
chartered by S. & W. Welsh, for a voyage 
from Philadelphia to Trinidad de Cuba and 
return. By the charter party it was agreed 
that the vessel was to be provided for the 
outward voyage with a full cargo or suflS.- 
cient ballast, and for the homeward voyage 
a full under deck cargo of sugar or molasses, 
or both, and the charterers were to pay to the 
vessel "for outward cargo all foreign port 
charges at Trinidad, and for homeward cargo 
forty-six cents for each one hundred poimds 
of sugar net custom house weight, and, (or) 
four and three-eighths dollars for each one 
hundred and ten gallons, gross cvistom-house 
gauge, of cask, of molasses delivered, in 
American gold coin." The charterers put on 
board a cargo of staves, &c., and the outward 
bound voyage was made in safety, and the 
vessel received her homeward cargo. On 
the return voyage, the between deck cargo 
was forced from its original stowage and a 
number of the hogsheads were emptied and 
several of them broken. Twenty-eight hogs- 
heads (two of them in the lower hold) had 
lost all of their contents, and fifty-four hogs- 
heads were "in staves." The respondents 
were unwilling to pay freight on the empty 
and broken hogsheads, and this action was 
brought to recover freight on the entire 
cargo. 

Lane & Roney, for Ubellants. 

John Fallon, for respondents. 

CADWALADER, District Judge. The In- 
terpretation of the contract is to be made 
with reference to its peculiar subject. The 
argument for the respondents does not, in 
this respect, meet the exigency of the ques- 
tion. The question was argued as if mo- 
lasses were merely to be considered as a 
liquid liable to extraordinary leakage from 
fermentation, and the casks were to be con- 
sidered as merely liable to the consequent 
loss of contents. This argument overlooks 
the fact that, in consequence of the liability 
to such fermentation, the casks are carried 
by sea with their bungs out The effect of 
the voyage is, ordinarily, to empty many of 
them, and it is known, from experience, that, 
without any extraordinary stress of weather, 
■casks are often turned with the bimgs down- 
ward, and that when this occm-s the position 
is very seldom, if ever, righted. The only 
way, therefore, of obtaining a certain hire for 
the vessel carrying such a cargo is that 
which was adopted in this contract; that is, 
to estimate the freight as if every cask were 
full, applying the measm:e to casks which 
a.re quite empty as well as to those which 
are partially so. That this was the purpose 
of the contract cannot be doubted when the 
words are properly applied. Prom a manu- 
script report of a case before Judge Ware he 
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may be supposed to have decreed full freight 
upon such a estimate where a loss of the 
whole contents had occurred from extraordi- 
nary perils of the sea.- If such were the 
question here I might perhaps pause before 
deeiduig it But here the loss of contents 
occurred from no such extraordinary cause. 
Decree for Ubellants with costs. 
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Case No. 7,581. 

Case of JUMP. 
[Nowhere reported; opinion not now accessi- 
ble.] 

JUNCTION R. CO. (LATHROP v.). See 

Case No, 8,110. 
JUNCTION RAILROAD (WORKS v.). See 

Case No. 18,046. 



Case No. 7,58S. 

JUNEAU BANK v. McSPEDAK. 

[5 Biss. 64.] 1 

Circuit Court, D. Wisconsin. April Term, 1860. 

Nox-Resix>ent Defekdaiit — Scmmons— Pound in 
State. 

1. A non-resident defendant, coming within a 
state for the purpose of defending his suit can- 
not be legally served with process in another 
suit, even though the prior suit be first discon- 
tinued. 

[Cited in Brooks v. Farwelh 4 Fed. 168; 

. Blair v. Turtle, 5 Fed. 397; Plimpton v. 
Winslow, 9 Fed. 366; Atchison v. Morris, 
11 Fed. 584; Lamed v. Griffin, 12 Fed. 590- 
592; Nichols v. Horton, 14 Fed. 329; Rubel 
v. Beaver Falls Cutlery Co., 22 Fed. 284; 
Miner v. Markham. 28 Fed. 390. Cited in 
brief in Holyoke & S. H. F. Ice Co. v. 
Ambden, 55 Fed. 593.] 

[Cited in Mitchell v. Huron Circuit Judge, 
53 Mich. 542, 19 N. W. 176; Palmer v. 
Rowan, 21 Neb. 456, 32 N. W. 212; Moletor 
V. Sinnen, 76 Wis. 311, 44 N. W. 1099; 
Matthews v. Tufts, 87 N. Y. 570; Chris- 
tian V. Williams, 111 Mo. 441, 20 S. W. 98; 
Wilson V. Donaldson, 117 Ind. 360, 20 N. E. 
251.] 

2. The court will order the service so made 
to be stricken out 

[This was an action of assumpsit by the 
Juneau Bank against Thomas McSpedan.] 

MILLER, District Judge, The defendant, 
a citizen of the state of New York, was sued 
by the plaintiff, a corporation of this state, 
in assumpsit The summons was personally 
served. He appeared by attorney and mov- 
ed the court to quash the writ The affidavit 
of defendant contains the grounds for the 
motion, on which it was submitted by the 
counsel. It sets forth that an action was 
commenced against him as a non-resident of 
the state by the plaintiff for the same cause 
of action as in this cause, in the county 
count of Milwaukee county, and his property 
in the state was attached; that he appeared 
to said action and answered; the cause was 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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noticed for trial; that he -n-as advised by 
his counsel that his presence was necessary 
at the trial, and that he came to Milwaukee 
for the purpose; and while here, waiting for 
the trial of the cause, it was discontinued, 
and the same day this summons in this case 
was served on him in Milwaukee. 

In England, the privilege from arrest has 
always heen construed to include the sei'v- 
ice of a summons. So in this country from 
a very early period. The privilege asserted 
here is the privilege of the court— that is, 
of the county court of Milwaukee county, 
rather than of the defendants; and it is 
liberally construed, for the due administra- 
tion of justice. It is founded on the neces- 
sities of the judicial administration, which 
would often be embarrassed— probably some- 
times interrupted— if the suitor, while attend- 
ing court for the protection of his rights, or 
a witness while attending, either with or 
without the service of a subpoena, should be 
troubled with process. If such were allow- 
ed, suitors and witnesses might be deterred 
from attending coru:t, whereby injustice may 
be done. A suitor or witness from another 
state or jurisdiction should be relieved from 
the sei-vice of process upon them. By the 
act of congress, a party defendant must re- 
side in the district or be found in it. But it 
would not do to construe those words so as 
to prejudice the administration of justice in 
other tribunals. If this defendant had been 
actually arrested before he returned from 
the state, the county court could have dis- 
charged him; and upon the same principle, 
this court should strike off the return of 
service. U. S. v. Edme, 9 Serg. & R. 149; 
Stuart's Case, 1 Dall. [1 U. S.] 356; Halsey 
V. Stewart, 4 N. J. Law (1 Southard) 366; Par- 
ker v. Hotchkiss [Case No. 10,789]. This 
last decision was approved by Chief Justice 
Taney and Justice Grier. Attorneys are also 
relieved from the service of a summons 
-n-hile attending court. Gilbert v. Vander- 
pool, 15 Johns. 242. It is not necessary to 
refer to any more authorities, for the court 
could not sanction the service of a summons 
or mesne process upon a non-resident who 
came into the state for the purpose of pros- 
ecuting or defending a cause of his own in 
a court of this state. The summons was 
legal, and it cannot be disturbed, but the 
service will be stricken off. 



Case K"o. 7,583. 

JUNGBLUTH v. REDFIELD. 

[4 Blatchf. 219; 1 2 Wkly. Law Gaz. 316; 39 
Hunt, Mer. Mag. 707.] 

Circuit Court, S. D. New York. Oct. 2, 1858. 
Customs Duties — Kemissiox op Forfeiture — 
Conditions to Remission — Acceptance of Re- 
mission — EsTOPPEi/ BY Acceptance. 
1. The power given to the secretary of the 
treasury, by section 1 of the act of March 3, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



1797 (1 Stat. 506), to remit forfeitures for in- 
fractions of the revenue laws, may be exercised 
b'y him not only by remitting the wliole of a for- 
feiture, but by remitting any part less than the 
whole, or upon a condition consistent with law. 

2. He may, under that section, remit a for- 
feiture on condition of the payment of the du- 
ties and any additional duties and the costs. 

3. Efifoct of the acceptance by a party of the 
remission of a forfeiture, and of a compliance 
with the conditions on which it is granted, by 
way of estoppel. 

This was an action [by Edmxmd Jungbluth] 
against [Heman J. Redfield] the collector 
of the port of New York, to recovei* back 
an additional duty or penalty of 50 per cent, 
imposed on certain goods, for rmdervaluation, 
imder section 17 of tlie act of August 30, 
1842 (5 Stat. 565), under these circumstances: 
After the goods were entered, the collector 
seized them for a violation of the revenue 
laws. The claimant released the goods from 
the seizure, by giving a bond, under section 
89 of the act of March 2, 1799 (1 Stat. 695). 
which requires that the duties shall be first 
paid, and a certificate of the collector of the 
port produced to the court before whom 
the bond is entered into. On the appraisal 
of the goods, with a view to the payment 
of the duties, the 50 per cent, penalty was 
imposed, under the act of 1842, for under- 
valuation, and was, with the duties, paid 
under protest. Subsequently, the plaintiff, 
having become satisfied that the goods were 
subject to a technical forfeiture, for an in- 
fraction of the revenue laws, petitioned the 
secretax'y of the treasury for a remission of 
the same, under the first section of the act 
of March 3, 1797 (1 Stat. 506), which was 
granted, and the forfeiture was remitted^ 
upon condition "of the payment of the du- 
ties, and any additional duties, on the mer- 
chandise in question, if they have not al- 
ready been paid, and of all the costs." 

NELSON, Circuit Justice. It is insisted^ 
on the part of the counsel for the plaintilf, 
that the power of the secretaiy of the ti'eas- 
ury, under the act of March 3, 1797, to remit, 
can only be exercised by granting the re- 
mission of the forfeiture absolutely, and can- 
not be conditionally, except as to the costs 
of prosecution; and, hence, that the condi- 
tion as to the payment of the illegal duties 
or penalties is void. I differ with the learned 
coimsel in the construction to be given to 
the statute. The power, no doubt, is absolute 
—that is, the secretary may remit, at dis- 
cretion, the whole of the forfeiture— but this 
power carries with it an authority to remit 
any part less than the whole, or upon a con- 
dition consistent with law. "Omne majus in 
se eontinet minus." 

I am, also, inclined to think, that the act 
confers, in express terms, the power claimed 
by the secretary. The power given is "to 
mitigate or remit" the forfeiture, or any part 
thereof, and to direct the prosecution, if any, 
to be discontinued, "upon such terms or eon- 
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ditions as he may rieem reasonable and just." 
Besides, in this case, the whole subject was 
submitted to the judgment of the secretary, 
and passed upon by him, and, if the plain- 
tiff was dissatisfied with the decision, he 
should have refused to accept the remission 
on the terms granted. Instead of this, he 
has taken up his bond, and paid the costs 
of the prosecution, and is enjoying the bene- 
fit of the remission of the forfeiture. There 
must be judgment for the defendant, on the 
case made. 



Case M"©. 7,584. 

The JUNIATA PATON. 

[1 Biss. 15; 1 1 Am. Law Reg. 262.] 

District Court, D. Wisconsin. Dec. 1852. 

Carrier, whek Relieved prosi Dangers op 
Navigation — Burden of Proof. 

,, !• Where a bill of lading contains the clause 
dangers of navigation excepted," the carrier 
brings himself within the clause, when he shows 
that on a dark and stormy night, at the entrance 
of a harbor difficult of access, he mistook a light 
on shore in a line with the pier-light, for the 
latter, whereby the vessel went ashore and dam- 
aged a portion of the cargo. 
[Cited in The Rocket, Case No. 11,975.] 

2. The carrier, in order to avail himself of the 
benefit of this restrictive clause, must bring 
Ills case strictly within the words of the excep- 
tion, and for this purpose, the burden of proof 
IS upon him. 

[Cited in The Rocket, Case No. 11,975.] 

3. A master may enter a harbor on a dark 
night, with a heavy sea and. high wind, notwith- 
standing access be difiScult, but not unusually 
dangerous or difficult, without incurring the im- 
putation of negligence. 

In admiralty. 

William P. Lynde, for libellant. 

Emmons & Van Dyke, for respondent 

MILI/ER, District Judge. The libellant 
shipped at the port of Buffalo, on board this 
vessel, twenty-seven hogsheads and ten bar- 
rels of sugar, "to be delivered at the port of 
aiilwaukee, in good order and condition, the 
dangers of navigation excepted." This ves- 
sel belonged at Milwaukee, and the whole 
cargo, consisting of railroad iron, and other 
iron, and these sugars, was consigned to that 
port. The vessel reached the Milwaukee 
bay, on the western shore of Lake Michigan, 
about one o'clock at night, in a storm of 
rain, high wind from the northeast, very 
heavy sea, and night vei*y dark. The light- 
house light is over one mile and a half from 
the harbor, at the mouth of the Milwaukee 
river, where it was usual to have an addi- 
tional light. After the vessel made the light- 
house light, she stood for the harbor, intend- 
ing to put in. She made a light which was 
believed to be the light on the pier, it being 
in the same range and resembling the pier- 
light, but it turned out to be a light on shore. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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The mistake was not discovered until im- 
mediately before the vessel struck. About 
ninety per cent of the sugar was lost by 
the accumulation of water in the hold. 

The steamboat Baltic was making for the 
same light, following close in the wake of 
the Paton, under the belief that it was the 
harbor light, and did not discover the mis- 
take until the schooner struck, when she put 
about and saved herself. 

The master of the Paton was, no doubt 
from the evidence, competent and the vessel 
and crew were in every respect sufficient It 
appears, also, that all hands aboard were 
vigilant and faithful in the discharge of their 
duties; and that they were at their posts, 
and that the master once went aloft to satis- 
fy himself of the light. 

The owners of schooners employed in the 
carrying tiude upon the lakes are common 
carriers, and liable as such, unless the loss 
should occur in an excepted peril. The 
risks, for which common carriers are liable 
at common law, include those of all losses, 
except by the act of God or the common 
enemy. In the implied, or common law ex- 
ception of the act of God, the cause of the 
casualty must be immediate, and stripped of 
all human means or agency. 

The exception in this bill of lading, of the 
dangers of navigation, is to be understood 
in a broader sense than to denote natural 
accidents. It extends to events not attributa- 
ble to natural causes. It is extended so as 
to excuse the carrier from losses by collision 
of two ships, when no blame is imputable to 
his ship. But there is no doubt the carrier 
should not be excused, if the loss occurs by 
a peril which might have been avoided by 
the exercise of any reasonable skill or dili- 
gence. 1 Smith, Lead. Cas. 232-234; Aug. 
Carr. §§ 167-172; Abb. Shipp. 284-286; Story, 
Bailm. §§ 510-512; Clark v. Barnwell, 12 
How. [53 U. S.] 272. The case of McArthur 
V. Sears, 21 Wend. 190, is quite similar to 
this, but the judgment of the court was 
against the defendant as he stood charge- 
able as a common carrier without this ex- 
ception, or any qualification whatever. 

The words forming the exception in this 
bill of lading are understood in the same 
sense as in a policy of insurance. The ship- 
per is his own insurer against the dangers 
of navigation. Where the benefit of ah ex- 
ception is claimed from loss being occasioned 
by a danger of navigation, it is incumbent 
on the caiTier to bring himself strictly with- 
in the terms of the exception. It is by no 
means unreasonable to require him to prove 
the loss and the manner of it, and that usual 
care and diligence had been used to avoid it. 
This is peculiarly within his own knowledge, 
or those in his employment and under his 
control. 

The bailor or shipper is left, in a great 
measure, at the carrier's mercy, from the 
fact that he has the exclusive custody of the 
goods, and to convict him of neglect is al- 
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most impossible. The crew of tlie vessel 
are usually tlie only persons cognizant of 
the matter, and are not expected to impli- 
cate themselves. Axid the owner can sel- 
dom have any other account of his property, 
or of the facts connected with its loss, than 
what they may choose to give. For these 
reasons, testimony from those employed on 
board, in support of the exemption claimed, 
must be cautiously considered. But, fortu- 
nately for the respondent, the testimony of 
these witnesses is corroborated in every es- 
sential particular by the mate of the steam- 
boat Baltic, and other disinterested wit- 
nesses. 

It was contended that the vessel should 
have kept out over night, and should not 
have attempted entering the harbor during 
the gale and storm, in the extreme darkness 
of the night Some masters of vessels do 
pot come in nights; others do. The Baltic 
was bound for Milwaukee, and intended 
coming in that night. The Paton belonged 
at Jlilwaukee, and was freighted exclu- 
sively for that port The entrance at the 
harbor is not unusually dangerous or diffi- 
cult The master of this vessel, under these 
circumstances, was in the discharge of his 
duty, in coming into port with his vessel 
and cargo without delay. If he had kept 
out and the vessel were lost under the proof 
of the crew and of the mate of the Baltic, 
as to their belief, that the light on shore was 
the harbor light, a liability might attach 
more readily than in this case. 

In maldng for the harbor, the vessel stood 
westwai-d, with the light-house light one 
mile and a half north. The mouth of the 
harbor is nearly in line north and south with 
this light. The angle of the vessel's position 
with this light was not sufficient to have 
admonished those aboard of their near ap- 
proach upon the shore. The sea was run- 
ning high, the vessel before the wind, and 
the darkness of the night was so intense as 
to render it impossible for the master on 
deck, or aloft to calculate with any degree 
of certainty the distance to the light on shore. 
[It was contended, that even if this vessel 
should be excused from liability for being 
thus run ashore, the libel should be sus- 
tained by reason of negligence, in not saving 
the sugar, by taking it out on the succeed- 
ing day. On this point twenty-six witnesses 
were examined, and I am well satisfied that 
the weight of the evidence Is against it. The 
sea did not abate until the evening of the 
ensuing day. Men could not pass from the 
beach to the vessel in a scow; possibly they 
might in a small boat The sea was break- 
ing over the vessel, so as to prevent work- 
ing two of the pumps, or opening the 
hatches. The vessel was hogged and so In- 
jured, that more water was admitted than 
the three pumps could discharge, even if 
they all could be worked. 

[On mature consideration of the case, I 
am of opinion that it comes within the ex- 
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ceptlon in the bill of lading, and that the 
testimony is sufficient to excuse the loss, un- 
der the exception, and that the libel should 
be dismissed. Libel dismissed.] 2 

See The Portsmouth [Case No. 11,295], and 9 
Wall. [76 U. S.1 6S2. 

a UJNO, The (SAVIN v.). See Case No. 12,390. 
JUNO, The (WILLIAMS v.). See Case No. 
17,724. ^^,^= 

Case No. 7,585. 

The JUPITER. 
[1 Ben. 536.] 1 
District Court S. D. New York. Nov., 1867. 
Collision— Sailing Vessels— JoKisDiOTioN— Ves- 
sel Close-Hauled on Stakboard Tack- 
Change OP CouHSE IN Extremis. 

1. A Dutch schooner and a Russian bark 
came in eoIUsion in the North Sea, by which 
the schooner was sunk. Each vessel claimed 
that she was close-hauled, and that the other 
had the wind free. The bark was on the port 
tack, and the schooner on the starboard tack. 
Both vessels kept their courses, till so near tiaat 
a collision was inevitable if they held on, when 
the schooner ported her helm, and shortly after- 
ward the bark also ported, but too late. The 
direction of the wind was disputed on the evi- 
dence. The bark was going about eight Ijnots 
an hour, and the schooner about two knots and 
a half. Held, that on the evidence, the schoon- 
er was close-hauled— as close as she could be. 

2. It was the duty of the bark to have ported 
earlier than she did, and to have kept out of the 
schooner's way. 

3. It was not a fault in the schooner that she 
luffed when she did, instead of starboarding her 
helm, for she had the right to assume that the 
bark would port, which she did do, when too 
late; but for an act done under the circum- 
stances in question, even if it had not been judi- 
cious, the schooner would not be responsible as 
for a fault because it was done in a moment of 
peril, into which she had been brought by the 
fault of the bark. 

[Cited in The Havilah, 33 Fed. 877; The Ath- 
abasca, 45 Fed. 656.] 

4. The bark was in fault in not keeping a vig- 
ilant lookout 

5. This court had jurisdiction of the action. 
[Cited in Bernhard v. Creene, Case No. 1,349; 

The Belgenland, 114 U. S. 355, 5 Sup. Ct. 
866.] 

In admiralty. 

E. H. Owen, for libellants. 

Beebe & Donohue, for claimants. 

BLATCHFORD, District Judge. This is a 
libel for a collision, filed by the owners of 
the Dutch schooner Aeolus, against the Rus- 
sian bark Jupiter, owned by residents of 
Bremen. The libel is filed by such owners 
in their own behalf, and as bailees of, and 
on behalf of the owners of, the cargo of 
the Aeolus. The schooner was on a voyage 
from Cronstadt in Russia, to Koogerpolder, 
in Holland, with a cargo of linseed on 



2 [From 1 Am. Law Reg. 262.] 
1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 



[14 Fed. Cas. page 553 



(Case No. 7,585) JUPITER 



freight- The bark was on a voyage from 
Bi*emen to New York, with a cargo and pas- 
sengers. The collision took place between 
one and two o'clock In the afternoon, on 
the 5th of September, 1864, in the North 
Sea, in latitude 56" 7' north, and longitude 
5° 15' east from Greenwich. The schooner 
was so injured that she sank within a few 
minutes, and was totally lost. The libel 
avers that the schooner was close hauled on 
her starboard tack, and heading somewhere 
about southwest by south; that the wind 
was strong from the northward and west- 
ward, and the sea high; that the bark was 
on her port tack, and heading nearly op- 
posite to the schooner; that the bark had no 
sufficient lookout, ajid did not attempt to 
keep away, but kept right on towards the 
schooner; that the schooner put her helm 
to port, and tried to lufiE into the wind, aiid 
avoid the collision, but, being in the trough 
of the sea, did not answer her helm quickly; 
and that the bark was hailed to keep away, 
but paid no attention to the hail, and kept 
on till she struck the schooner on her port 
bow. The answer avers that the wind was 
west north-west; that the bark was close 
hauled and steering north by west, and sail- 
ing from seven to eight knots an hour; that 
the schooner was seen some three miles off, 
from two to three points on the starboard 
bow of the bark; that the schtfoner had the 
wind free, and was on a course which would 
have carried her to the starboard of the bark 
had both vessels kept their courses; that 
the bark, being close hauled, kept her course, 
and had a right to do so; that the schooner 
also kept her course, with the wind free, 
until the vessels approached each other, and 
until the schooner reached a position on the- 
starboard bow of the bark, and slightly 
ahead, but still steering in a way that, if 
her course had been kept, would have car- 
ried her to the starboard side of, and under 
the stem of, the bark, when she suddenly 
luffed, coming up into the wind and chan- 
ging her course nearly to the west, and came 
upon the starboard bow of the bark, the 
port bow of the schooner coming in contact 
with the starboard bow of the bark, and the 
schooner swinging alongside of the star- 
board side of the bark, and soon after sink- 
ing; that, as soon as the schooner was seen 
to luff, the wheel of the bark was put to 
port, and efforts were made to keep her off, 
but the distance between the two vessels was 
so small that very little if any change in the 
course of the bark was effected; and that 
the schooner, before the collision, had been 
steering south-west by south. 

It is established, by the evidence, that the 
bark was heading north by west, and was 
close hauled on her port tack, and was sail- 
ing about eight knots an hour. It is claimed 
for the bark, that the wind was west north- 
west, or not further to the west than west 
by north, and that the bark was sailing 
within from five to six points of the wind. 



For the schooner, it is claimed, that the wind 
was west, and that the schooner was head- 
ing south-west by south, close hauled on her 
starboard tack, and sailing within five 
points of the wind. But the bark claims 
that the schooner was not close hauled, but 
was sailing with a free wind. If the bark 
and the schooner were both of them close 
hauled, it was the duty of the bark, being 
on her port tack, to give way, and it was 
the duty of the schooner, being on her star- 
board tack, to keep her course. But, if the 
schooner had the wind free, and the bark 
was close hauled, it was the duty of the 
schooner to give way, even though she was 
on her starboard tack, and it was the duty 
of the bark to keep her course, even though 
she was on her port tack. I have arrived at 
the conclusion, after a careful examination 
of the evidence, that the schooner was close 
hauled, and was sailing as close to the wind, 
on her starboard tack, as she could sail. 
The testimony of the master, and of all of 
her crew who have been examined, three in 
number, is, that she was sailing as close to 
the wind as she could lie. T^e master says,, 
that even then she was to the leeward of the 
true course to her port of destination, and 
that he could not keep her up to her true 
course. Of the men on the bark, but two, 
the chief mate and Pepper, claim to have 
seen the schooner till just at the moment 
of collision, or to have noticed her course as 
she approached the bark from a distance. 
Holling, a passenger on the bark, saw the- 
schooner two miles off, and says that she had. 
the wind, as far as he could see, one or two- 
points free. Much stress is laid by the bark 
upon the testimony of those on board of the 
bark as to the direction of the wind, and it 
is urged that, the wind being west north- 
west, and the schooner sailing south-west by 
south, she was not sailing within seven 
points of the wind, and was, therefore, sail- 
ing free, because the bark was sailing close 
hauled within five points of the wind. But 
the dispute about the course of the wind is 
only as to whether it was west or west 
north-west, a difference of only two points. 
If one point is taken off from the claim on 
one side, and one point is added to the claim 
on the other side, as to the direction of the 
wind, thus dividing the difference, then, the 
bark sailing west by north and the schooner 
south-west by south, each vessel would be 
sailing within six points of the wind. With- 
out deciding as to the exact course of the 
wind, I think the testimony of those on the 
schooner, as to the fact that she was close 
hauled, is to be relied on, especially in view 
of the fact that she was making but two 
and a half knots an hour. According to the 
theory of the bark, the bark was making 
eight knots an hour while sailing within five 
points of the wind, while the schooner was 
sailing no closer to the wind than seven 
points, and making only two and a half knots 
an hour. According to the theory of the 
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schooner, the bark was sailing as far off as 
seven points from the wind, while the 
schooner was within five points of it, a state 
of things more probable, from the respective 
rates of going of the two vessels. 

It was sti'ongly argued, for the bark, that 
the master of the schooner testified that, be- 
fore the collision, the schooner luffed up into 
the wind as much as four points, and still 
had her sails full, and that, therefore, she 
must have had the wind free. It is ti'ue, 
that the master of the schooner says that 
the schooner had luffed about four points be- 
fore the collision, and that, at the time of 
the collision, her sails were full. But it is 
not at all clear that she did luff to this ex- 
tent. Geraonius, one of her crew, who was 
on deck when she luffed, says, on his direct 
examination, that she "came up to one and a 
half points in the wind before the collision"; 
but on his cross-examination, he says, that, 
"by luffing, she changed her course one point 
and a half," and that he did not notice 
whether her sails were full or shaking at the 
time of the collision, I think that what the 
master really testified was, that the schooner 
had luffed to about four points from the 
wind, and that what Gex-zonius testified to, 
on his direct examination, was, that she 
came up one and a half points into the wind 
before the collision, that is, that she changed 
her course by luffing a point and a half, and 
came up to four points from the wind, and 
not that she changed her course four points 
by luffing and came up to a point and a half 
from the wind. For the master says, that the 
schooner was sailing at the time five and a 
half points from the wind; Gerzonius says, 
foui- and a half to five points; Barf says, five 
to six points; Sehipper says, six points. Schip- 
per saj'S, that the schooner's sails were full 
at the time of the collision, but Schwetzer, 
one of the crew of the bark, says, that the 
schooner's sails were shaking at the time of 
the collision. I think it is impossible to be- 
lieve, on the whole evidence, that the schoon- 
er could have luffed up as much as four 
points and still have had her sails full. If 
she did luff up four points, her sails must 
have shaken. At all events, the evidence 
as to the extent of her luffing and as 
to whether, after she had luffed, her sails 
were or were not full, is so unsatisfactory, 
that it is not safe to predicate upon it any 
conclusion as to the course she was on when 
she started to luff, or as to whether she 
then had the wind free or not. The other 
testimony, before referred to, going to show 
that she was in fact close hauled, is much 
more reliable and is entirely satisfactory. 

As the schooner was close hauled on her 
starboard tack, she was entitled and bound 
to keep her course, as against the bark. It 
is alleged by the bark, that the schooner 
changed her course before the collision, and 
thereby caused the collision by the luff she 



made, and that, if she had kept her com-se; 
the collision would not have occurred. But 
it is proved that the schooner did not luff 
until a collision was inevitable, if both ves- 
sels should keep their courses, and that she 
then luffed because she saw that the bark 
persisted in holding her course and would 
not port her helm. It was no fault on the 
part of the schooner to luff under those cir- 
cumstances. When she -luffed she was close 
to the bark. Pepper, a seaman on the bark, 
says, that the schooner was about three 
ships' lengths off when she changed her 
course. Schwetzer says, that, when the 
schooner was five or six lengths off, she was 
luffing into the wind. The master of the 
schooner says, that she was about a cable's 
length from the bark when she luffed. For 
an act done under those circumstances, in 
exti'emis, at the moment of peril, the schoon- 
er would not be responsible as for a fault. 
The peril into which she had been brought 
was not her own fault, but was the fault of 
the bark in not keeping off; and a movement 
to save herself, when a collision was inevita- 
ble, even though not a judicious one, cannot be 
imputed to her as a f auJt, or relieve the bark 
from responsibility for bringing on the peril. 
Bentley v. Coyne, 4 Wall. [71 U. S.] 512. 
But the movement of the schooner to luff, 
instead of starboarding her helm, was prop- 
er, for she was entitled to conclude that the 
bark, if she made any movement, would port 
her helm, as the bark in fact did, but too 
late. If the schooner had starboarded and 
the bark had ported, such joint movements 
would not have tended to prevent a collision. 

I am satisfied that this collision happened 
through negligence on the part of the bark in 
not porting her helm in time to avoid the 
schooner, and that she failed to port it in 
time because she had no proper lookout. The 
persons in charge of the bark at the time ob- 
served the schooner a long distance off, and 
then paid no further attention to her till the 
bark was only three or four ships' lengths 
off from her. Then, after the schooner had 
ported her helm and was luffing, the bark 
ported her helm, but too late to avoid the 
collision. 

The claimants set up that, inasmuch as the 
bark is a Russian vessel, and her owners re- 
side ia Bremen, and the schooner is a Dutch 
vessel, and she and her cargo were owned 
by residents of Holland, this court has no 
jurisdiction of the action. A general objec- 
tion to the jurisdiction of the court is taken 
by the answer. Without going into any ex- 
tended discussion of the question, I am satis- 
fied that this court has jurisdiction. The 
Johann Friederich, 1 W. Rob. Adm. 36; 
Fland. Mar. Law, § 381. 

There must be a decree condemning the 
bark, with a reference to a commissioner to 
ascertain the damages caused to the libel- 
lants by the collision. 
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JURGENSEN v. SIAGNIN et al. 
[9 Blatchf. 294; 5 Fish. Pat. Cas. 237.] i 
Circuit Court, S. D. New York. Jan. 5, 1872. 
Patents —Stem Setting Watches — Ikfbinge- 
MEXT — Mere Mechanism. 
1. The claims of the reissued letters patent 
granted to Jules Jurgensen, April 11th, la^l, 
for an "improvement in stem-setting watches, 
the original letters patent having been grantee! 
to him January 15th, 1867, namely: 1. A 
stem-setting watch, so constructed that the set- 
ting mechanism is thrown into gear by turning 
down the pendent ring or bow, when the front 
cap or case is open, substantially as shown ana 
described; 2. The combination of the cap or 
guard, E, with the pendent bow, C, and hand- 
setting mechanism, whereby the said cap, while 
closed, is made to prevent the bow from throw- 
ing the hand-setting mechanism in gear, sub- 
stantially as shown and described, , are in- 
fringed by watches containing mechanism con- 
structed in accordance with the description con- 
tained in letters pa+ent granted to V. J. Magnin, 
Gu<idin & Co., as assignees of James Nardm, 
August 17th, 1869, for an "improvement m 
stem-winding watches." 

2. Before the plaintiff's invention, no projec- 
tion on the bow or pendent ring of a watch had 
been used, through the turning down of such 
bow, to actuate a slide, to throw into gear the 
hand-turning wheels, and the slide had never 
been placed within reach of any such projection; 
and the plaintiff was the first to dispense at 
once with the projection of the slide outside of 
the ease, and with the necessity for locking xt 
by a pin, bv putting it within the closed cover, 
and making it impossible for the projection on 
the bow to move it with the cover closed. 

3. The defendant's arrangement infringes, be- 
cause the slide does not project outside of the 
case, and is within the cover, when the cover is 
closed, so as to be thereby protected from acci- 
dental contact with anything; and because the 
slide is so placed, relatively to one of the col- 
lars on the bow, that, when the cover is open, 
and the bow is turned over, the collar will press 
on the slide, to effect the gearing with the hand- 
turning wheels. In both, if the bow is turned 
down, when the cover is open, a projection on 
the bow presses against a slide, which bears 
against a spring, through the compression of 
which the gearing is effected with the hand-turn- 
ing wheels, by the sliding motion imparted to a 
toothed wheel on the winding-stem; and, in both, 
when the cover is shut, such gearing cannot be 
effected, even accidentally. 

4. It makes no difference, that there is, in the 
plaintiff's arrangement, a larger quantity of 
mechanism, and that the plaintiff places tte 
slide, and the projection to move it, within the 
stem, while the defendant places them outside 
of the stem, and that the defendant can still 
move his slide by hand, when the cover is open, 
and the plaintiff cannot so move his. 

[Motion for provisional injunction. Suit 
brought [by Jules Jurgensen against Elise 
Magnin and others] upon letters patent [No. 
61,207] for an "improvement in stem-setting 
watches," granted to complainant January 
15, 1867, and reissued April 11, 1871 [No. 
4,334]. In the accompanying engraving of 
the complainant's watch, the eccentric pin 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict .Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 9 Blatchf. 294, 
and the statement is from 5 Fish. Pat. Cas. 
237.] 
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or projection on the ring is indicated by the 
letter S; immediately below it and to the 
left of the shaft of the spindle, D, is seen 
the sliding-rod, which, when forced inward 
by the pin, S, presses down the spring, i, 
and thus, through the Intermediate mech- 
anism, causes the contrate wheel, c, to en- 
gage with the pinion, d, and through it with 
the hands of the watch. 




Complainant's 



Defendants' 



[In the engraving of defendants' watch, the 
beveled projection, F, on the ring, when turn- 
ed down, presses the pin or sliding-rod, shown 
by dotted lines at C (caUed B in the speci- 
fication), against the spring, d, and so throws 
the spindle into gear with the hands, through 
the intermediate mechanism.] 2 

Thomas O. T. Buckley, for plaintiff. 

Charles M. Keller and Mr. Blake, for de- 
fendants. 

BLATCHFORD, District Judge. This is a 
motion for a provisional injunction, founded 
on re-issued letters patent granted to the 
plaintiff April 11th, 1871, for an "improvement 
in stem-setting watches," on the surrender of 
original letters patent granted to him January 
15th, 1867. The specification says: "The 
nature of my invention consists in so con- 
structing the rotating device and the bow or 
pendent ring, and so arranging them with re- 
lation to each other, that, by turning down the 
bow, the rotating device is thrown into gear 
with the mechanism which operates the 
hands. In stem-setting watches, as previous- 
ly constructed, it has been usual, in addition 
to the stem-turning gear, whereby the hands 
are adjusted, or set forward or backward, as 
required, to employ a pin or spring, arranged 
to protrude from the case, and requiring a sep- 
arate application of pressure or force, say, by 
the thumb or finger, before and while turning 
the rotating device at the stem, for the purpose 
of locking said rotating device with the 
cannon or minute-hand-operating pinion of the 
watch. This, however, is very objection- 
able, not only on account of the double ma- 
nipulation requisite to set the hands, but also 
on account of the liability to accidental and 
improper adjustment of them by some casual 

2 [From 5 Fish. Pat. Cas. 237.] 
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outside contact with, and action on, the stem- 
gearing pin or spring, and turning of the at- 
tachment that is used for setting the hands. 
The difficulties referred to are obviated in my 
invention, by malting automatic, consequent 
on the adjustment of the pendent bow of the 
stem, when the cap, or a portion of the case 
only, is open, the gearing of the rotating de- 
vice at the stem with the cannon-pinion of 
the watch, the pendent bow controlling the 
action of the rotating device." 'The specifi- 
cation then describes the new mechanism. 
The bow or pendent ring, C, is divided, where 
it ^is hung in the stem, so as to admit of a 
spindle passing up through the stem. The 
spindle is provided with a milled-cap, or rose- 
head, on its exterior end, to facilitate the turn- 
ing of it by the fingers, in setting the hands 
of the watch; and, passing through the rim 
into the body of the case, and supported by 
suitable bearings, it carries, near its opposite 
or inner end, a clutch, the inner face of which 
is made to form, or has attached to it, a con- 
trate-wheel. The clutch is made to turn with 
the spindle, and also to slide longitudinally on 
it, for the purpose of throwing the spindle, 
hy the contrate-wheel, in or out of gear with 
a pinion, that meshes, through a train of spur- 
wheels or pinions, with the cannon-pinion of 
the watch. On one end of the bow or pend- 
ent ring, O, where it enters the stem, is an 
eccentric pin or projection, which is so pitch- 
ed in relation to a sliding rod or pin passing 
from the stem into the body of the case, that, 
when the bow is extended, it is out of gear 
or contact with the sliding rod, and remains 
so even when the bow is turned down on the 
closed cap or case, E, or other stop or guard 
to it; but, on opening or removing the guard, 
say, opening the cap or case, E, to see the 
position of the hands, and the amount of ad- 
justment necessaiy to be given to them, then, 
on turning the bow, C, yet further down, 
which the removal of the stop or guard, or 
the opening of the cap or case, E, admits of, 
the eceenti-ic pin is brought to bear on and 
press inward the sliding pin, which touches 
and compresses a spring extending partly 
around the rim on the inside of the case. 
This spring has a tendency to keep pressed out- 
ward the sliding pin, which, when forced inward 
by the action of the eccentric pin connected 
with the bow, O, compresses the sprmg, and 
causes it to bear on, and drive inward, a 
branch or arm of a spring-clutch lever, said 
branch or arm working through a suitable 
guiding cavity or aperture in a fixed bracket, 
or plate, and the free end of such spring-clutch 
lever being forked to fit the clutch on the 
inner end of the spindle which passes through 
the stem. The spring-clutch lever being for- 
ced inward or compressed, it bemg of a 
spring or elastic character at its attachment 
to the case, causes the clutch on the spindle 
to slide inward, and with it the contrate- 
wheel, which is accordingly thrown into gear 
with the ti-ain of pinions actuating the can- 
non-pinion, so that, by tm-ning the milled-cap 
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of the spindle to the right or to the left, the 
hands of the watch are set forward or back- 
ward, as requhred. On again throwing back, 
or extending, or commencing to lift, the bow, 
O, the eccentric pin is released from pressure 
on the sliding rod, such rod is thrown out- 
ward by the spring on which it bears, while 
the spring-clutch lever, on being relieved from 
the action of such sprmg, also shoots back 
and draws with it the clutch on the inner end 
of the spindle, which detaches the contrate- 
wheel from being in gear with the train of 
pinions actuating the cannon-pinion, so that 
the turning of the milled-cap and the spindle 
will have no effect on the setting mechanism 
of the watch; and the closing of the cap or 
case, E, or putting into action the stop or 
guard, secures or locks the setting mech- 
anism out of gear, without regard to the posi- 
tion of the bow, which may then be either 
closed or extended. As the penaent bow, C, 
can operate upon the setting mechanism only 
when the cap or case, E, is open, or the stop 
or guard is not in action, the parts cannot be 
accidentally thrown into gear when the cap or 
case, E, is not open, or the stop or guard Is 
in action. The claims are as follows: "1. 
A stem-settmg watch, so constructed that the 
setting mechanism is thrown into gear by 
turning down the pendent ring or bow, when 
the front cap or ease, E, is open, substan- 
tially as shown and described. 2. The com- 
bination of the cap or guard, E, with the 
pendent bow, C, and handsetting mechanism, 
whereby the said cap, while closed, is made 
to prevent the bow from throwing the hand 
setting mechanism in gear, substantially as 
shown and described." 

The defendants are engaged in selling 
watches made in Switzerland by James Nar- 
din, of Locle, Switzerland. The mechanism 
in such watches, which is alleged to infringe 
the plaintiff's patent, is constructed in ac- 
cordance with the description contained in 
letters patent granted to the defendants, un- 
der the name of V. J. Magnin, Guedin & 
Co., of New York, as assignees of said Nar- 
din, as the inventor, August 17th, 1869, for 
an "improvement in stem-winding watches." 
The specification of the defendants' patent, 
so far as it relates to anything involved in 
this suit, says, that Nardin's invention re- 
lates to improvements in stem-winding 
watches, and has for its object to arrange 
the slide by which the winding device is 
changed to gear with the hands, so that it 
may be better protected against being moved 
by the accidental contact of the slide against 
anything when the watch is in the pocket, 
or other use; and that his invention also 
comprises an improved mode of 'operating 
such slide, to gear the winding stem with the 
hands, for turning them. It further says: 
"Stem-winding watches are now commonly 
arranged for adjusting the hands by the 
winding stem, the toothed wheel thereon 
being arranged to slide out of gear with the 
winding gear, and into gear with wheels 
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gearing with the hands, a spring, moved 
by a shde, projecting through the case, to 
he pressed by the thumb, to effect the said 
change, the spring restoring the connection 
with the winding gear when the thumb is 
removed. This thumb piece, projecting out- 
side of the case, is liable to be inadvertently 
moved, and to catch in the clothing, &c. 
Pins, projecthig from the cover, have been 
used to take into holes in these slides, to 
loelr them, but this arrangement is objec- 
tionable. I propose, instead of having this 
slide, B, project through the case, to ar- 
range it so as to project only through the 
bezel, A, which holds the glass, and above 
or into the wall, G, of the case, where it 
is equally or nearly as accessible for press- 
ing into gear with the hands as when pro- 
jecting outside, and where it is" protected 
from accidental contact with anything to 
move it, by the cover, D, when closed. I 
have also so arranged this slide or thumb 
piece, relatively to the bow, B, and one of 
the collars, F, thereon, commonly used to 
prevent the entanglement of the vest-chain 
with the miUed-head, G, of the winding stem, 
that, when the bow is turned over, m the 
position shown in red, the collar, F, will 
press upon the slide, B, and force it inward, 
to effect the gearing with the hand-tuming 
wheels." There is a sliding wheel on the 
shaft of the winding stem, which is moved 
into and out of gear with the hand turning 
wheels, by a spring arm, to which the slide 
B is connected. The specification also says: 
"I am aware that watches are in use, pro- 
vided with bows, on one end of which is 
formed an eccentric projection, for operating 
a sliding pin for compressing a spring- 
clutch lever, which bears a crown-wheel or 
pinion into contact with the train of wheels 
for setting the hands, but such do not per- 
tain to my invention." The two claims of 
this patent which concern the present ques- 
tion are these: "1. The arrangement of the 
slide, B, relatively to the bezel. A, cover, 
D, and the part K, of the case, substantial- 
ly as specified. 2. The arrangement of the 
slide, B, with the case, and the bow, B, hav- 
ing the collar, F, substantially as specified." 
The specification of the defendants' patent 
manifestly refers to the plaintiff's inven- 
tion, where it speaks of watches with bows 
on one end of which is an eccentric projec- 
tion, &c. It also speaks of the prior arrange- 
ment of a slide, projecting through the case, 
pressed by the thumb to move a springwhich 
causes a toothed wheel to slide into gear 
with the hand-gearing wheels, and condemns 
such arrangement of the thumb piece even 
when locked by a pin projecting from the 
cover. It proposes, as a novelty, to have 
the slide not project outside of the case, and 
to have it within the cover when the cover is 
closed, so as to be thereby protected from 
being moved by accidental contact with auy- 
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( thing. It proposes, as a further novelty, so 
to place the slide relatively to one of the col- 
lars on the bow, that when the cover is 
open, arid the bow is turned over, the collar 
will press on the slide, to effect the gearing 
with the hand-turning wheels. It is impossible 
to distinguish this arrangement, as a me- 
chanical structure, in respect to the plain- 
tiff's hivention and the claims of his pat- 
ent, from the arrangement of the plaintiff. 
In both, if the bow is turned down, when 
the cover is open, a projection on the bow 
presses against a slide, which bears against 
a sprhig through the compression of which 
the gearing is effected with the hand-turn- 
ing wheels, by the sliding motion imparted 
to a toothed wheel on the shaft of the wind- 
ing stem. In both, when the cover is shut, 
such gearing cannot be effected, even acci- 
dentally. There Is, in the plaintiff's arrange- 
ment, a larger quantity of mechanism, but 
it is impossible not to see that Nardin has 
appropriated, and taken dii-eetly, from the 
plaintiff's arrangement, all that constitutes 
its essence and merit Starting with the 
projecting slide moved by the hand solely, 
and liable to be moved accidentally, the 
plaintiff placed the slide in such position 
that a projection on the bow would move it 
by turning the bow down, and interposed 
the closed cover of the watch as a guard 
against an accidental movement of it. The 
plaintiff, indeed, placed the slide and the pro- 
jection to move it, both of them, within the 
stem. The defendants' arrangement places 
them outside of the stem. But this differ- 
ence is not of the essence of the plaintiff's 
invention. True, the collars on the bow were 
old, and the slide and its connections with 
the hand-tuming wheels, out of reach of be- 
ing moved by the turning down of the bow, 
were old, and the locking of the slide by a 
pin on the cover of the case was old. But, 
before the plaintiff's invention, no projection 
on the bow had been used, through the 
turning down of the bow, to actuate the 
slide, and the slide had never been placed 
within reach of any such projection, and 
the plaintiff was the first to dispense at once 
with the projection of the slide, and with the 
necessity for locking it by a pin, by putting 
it within the closed cover, and makng it 
impossible for the projection on the bow to 
move it with the cover closed. The defend- 
ants can, indeed, move their slide by the 
hand, when the cover is open, and the plain- 
tiff cannot so move his. But the defend- 
ants' is none the less movable by the pro- 
jection on the bow. 

Entertaining no doubt as to the infringe- 
ment, I must grant the injunction. 
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JUSTICE v. JONES. 

11 MacA. Pat. Cas. 635.] 

Circuit Court, District of Columbia. Jane, 

1859. 

PaTEXTS— INTERFEREXCE APPEALS— ESTENSIOX OP 

Time— Priou Use— Abasdoxment. 
., fl; ^n. applicant filed with the secretary of 
tne interior a petition in tlie nature of an appeal 
irom an adverse decision of the commissioner, 
and pending this proceeding the time fixed by 
tbe commissioner for an appeal to the circuit 
court expired. The secretary refused to inter- 
fere, but directed that the time for an appeal 
to the court be extended, and the commissioner 
so ordered. Held, that as the time to be al- 
lowed for such apoeals lies in the discretion of 
the commissioner (Act 1839, § 11; 5 Stat. 354), 
he had full authority to make the extension, and 
the court had consequently had jurisdiction of 
tne appeal.] 

[2. A willful omission to apply for a patent 
tor more than two years after one becomes 
aware that another is publicly using and claim- 
ing the invention as his own, and failure during 
tliat time to give any warning or make any ob- 
jection, bars any right to a patent.] 

[Appeal fi'om the commissioner of patents.] 
This was an interference between the ap- 
plication of D. D. Jones, assignee of Edmund 
Jlorris, for a patent for an improved slate 
frame, and a patent granted to Edwin Young, 
April Sth, 1856, No. 14,624, upon the follow- 
ing claim: "As a ne^v article of manufac- 
ture, a slate frame, made of a single piece 
of wood, 'B,' provided with a groove to re- 
ceive the edge of the slate, and bent so as 
to fit it with the ends fastened together." 
Subsequent to the decision of the commis- 
sioner awarding priority of invention to Jones, 
assignee of Morris, Phillip S. Justice, as- 
signee of Young, filed with the secretary of the 
interior a petition in the nature of an ap- 
peal, asking that the commissioner be for- 
bidden to issue a patent to Morris. Pending 
the decision of the secretary upon this, at 
that time, unusual application, the limit of 
appeal to the circuit court of the district 
had expired. Young had paid the appeal fee 
within the designated time, but bad not filed 
in tbe office his reasons of appeal specifically 
set forth in writing. The secretary declined 
to interfere with the decision of the commis- 
sioner, but dU-ected that tbe limit of appeal 
from his decision be extended, and it was 
thereupon so ordered by the commissioner. 
Question was raised before the judge as to 
tbe power of the secretary to control tbe ac- 
tion of the commissioner in a matter of this 
kind, and as to the jurisdiction of the judge 
when an appeal was taken under such cir- 
cumstances. The reasons of appeal were as 
follows: 

(1) Because it was shown and made to ap- 
pear to tbe commissioner of patents that the 
slate frame sought to be patented by Morris 
had been in public use and on sale "with 
the applicant's consent or allowance" . for 
more than two years prior to his application 
for a patent; and it appearing from Morris' 
testimony that be (Morris) knew of the pub- 



lic use and sale of said slate frame more than 
two years before his application for a patent; 
and that he (Morris) never made any objec- 
tion to such public use and sale, nor took 
any measures to assert bis right to said in- 
vention until two years foui- months and 
twenty-six days after a patent had been 
granted to Edwin Young for the same in- 
vention. The limit of time allowed by law, 
as stated in the seventh section of the act 
of 1836 [5 Stat. 119J: as modified by the 
seventh section of tbe act of 1839 [5 Stat 
354], having expii-ed, tbe commissioner of 
patents bad no authority under the law to 
award a patent to Morris or grant one to 
his assignee, and should have so decided, 
and rejected Morris' application for a patent 
for said invention. 

(2) Becaiise the commissioners of patents 
have for a series of years, and in numerous 
cases, exercised jurisdiction on the question 
of abandonment by the inventor or applicant, 
such jurisdiction having been repeatedly af' 
fii-med by the appellate judge on appeals 
from the decisions of the commissioners of 
patents; therefore the said commissioner of 
patents erred in neglecting or refusing to 
take cognizance of tbe question of abandon- 
ment and in awarding a patent to IMorris 
or bis assignees, when said Morris' testi- 
mony proves that the invention in question, 
sought to be patented by him, bad been in 
public use or on sale with bis (Morris") con- 
sent or allowance for more than two years 
prior to his application for a patent. 

(3) Because the testimony shows that Mor- 
ris did not use reasonable diligence in adapt- 
ing and perfecting bis invention and apply- 
ing for a patent; therefore his claims can- 
not be set up as a bar to a subsequent orig- 
inal mventor who has used due diligence Tn 
adapting and perfecting his invention and 
in introducing it into use, so that tbe public 
have the benefit of it. 

(4) Because it appeai-s by the records of the 
patent office, as well as from the argument 
of Morris' counsel before tbe commissioner 
of patents on the interference, that Yoimg 
obtained his patent without fraud, and by 
using due diligence introduced the invention 
in question into public use, so that the people 
bad tbe benefit of it more than two yeai-s 
and ten months before Morris' application 
for a patent; therefore Morris lost all the 
right he ever bad^ by sleeping ovei- his in- 
vention. 

(5) Because the commissioner of patents 
erred in awarding a patent to Morris or bis 
assignee "for the improved manufactm-e of 
slate frames," contrary to the established 
practice of the patent office and the prece- 
dents of all his predecessors m office on sim- 
ilar premises, as shown by tbe records of the 
patent office in tbe decisions of the succes- 
sive commissioners of patents in the follow- 
ing cases, to wit (which decisions in four 
of the following cases have been affirmed 
on appeal by tbe Hon. James S. Morsell 
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judge of the circuit court for the District 
of Columbia), the decision of Commissioner 

C. Mason, May 24th, 1854, in the case of 
Hunt V. Howe [Case No. 6,891], refusing 
said Hunt a patent, which decision was af- 
flrmed on appeal by his honor, James S. 
Hilorsell, 10th February, 1855. The decision 
of Commissioner C. Mason on 15th January, 
1855, refusing John Alexander a patent for 
a coin scale. The decision of Commissioner 
O. Mason, June 22d, 1855, in the ease of 
Hite y. McCormick [imreported]. The deci- 
sion of Commissioner G. Mason, June 22d, 
1857, in the case of Mowry v. Barber [Case 
No. 9,892], refusing said Mowry a patent, 
which decision was affirmed on appeal by 
his honor, James S. Morsell, on the 7th of 
January, 1858. The decision of Commissioner 
Joseph Holt, August 17th, 1858, in the case 
of Ellithorp v. Robertson [Id. 4,409], refusing 
said Ellithorp a patent, which decision was 
affirmed on appeal by his honor, James S. 
Morsell, September 28th, 1858, and further 
affirmed under a bill in equity by his honor, 

D. J. IngersoU, of the district court of New 
York, October term, 1858. The decision of 
Commissioner Joseph Holt, January 20th, 
1859, in the second case of Ellithorp v. Rob-r 
ertson [Id. 4,410], refusing said Ellithorp a 
patent, which decision was affirmed on ap- 
peal by his honor, James S, Morsell, 19th 
April, 1859. Decision of the appeal board 
in the case of John Wolf for a fire extin- 
guisher, confirmed by Acting Commissioner 
S. T. Shugert 24th March, 1859. Decision 
of the appeal board of the 8th of April, 1859, 
confirmed by Acting Commissioner S. T. 
Shugert, reversing the decision of the exam- 
iner in the case of Wickersham v. Singer 
[Id. 17,610], afterwards before the judge. 

H. Howson, for appellee. 

(1) The right of appeal was lost by failure 
to file the reasons of appeal within the speci- 
fied time originally set by the commissioner. 
The secretary of the interior had no author- 
ity to interfere and extend the limit of ap- 
peal, and the judge has no jurisdiction of 
an appeal so taken. 

(2) Morris is the original inventor, and it 
does not appear when he was informed that 
a patent had issued to Young for that inven- 
tion. The only testimony on this subject is 
his own statement that he learned of the 
patent shortly after it was issued. 

(3) The authorities cited by the appellant 
are not applicable, for the reason that in all 
those cases it was- clearly proved that the 
invention had been in public use, with the 
acquiescence of the inventor, for long periods 
of time, and in none of these cases did it 
appear, as here, that the patent was surrep- 
titiously obtained in fraud of the true inven- 
tor. 

J. Dennis, Jr. for appellant 

MERRICK, Circuit Judge. The limit of 
appeal in the present case expii-ed on the 



13th of May last, as originally assigned by 
the office J but on application by the appel- 
lant to the secretary of the interior, he sug- 
gested to the commissioner the propriety of 
extending the time of appeal to the 20th of 
May, which was accordingly done, and the 
appeal perfected within that period. The ap- 
pellee protested, both before the office and 
before me, against the extension, and denied 
the jm-isdiction of the secretary to direct, 
as also that of the commissioner to award, 
an extension. Had the commissioner refused 
to acquiesce in the suggestion of the secre- 
tary I might have been called upon to deter- 
mine how far he possessed the right to con- 
trol the action of the office. But inasmuch 
as the commissioner complied with the sug- 
gestion of the secretary, and did in fact grant 
the extension, no question is before me as 
to the power of the secretary; and as the 
commissioner has, within the terms of the 
eleventh section of the act of 1839, discre- 
tion to fix the limits of appeal, he may clear- 
ly, while the case is before him, for good 
cause, at any time exercise that discretion; 
and the appeal being within the limit finally 
assigned by him, I must overrule the objec- 
tion taken to my exercise of jurisdiction, and 
determine that the case is properly before me 
upon its merits. 

The first error assigned by the appellant 
in his reasons of appeal from the decision 
of the commissioner is that the applicant is 
not entitled to a patent because the inven- 
tion had been in public use with the appli- 
cant's consent or allowance for more than 
two years prior to his application. The first, 
second, and third articles of the agreement 
of admissions made between the parties on 
the 10th of March, 1859, signed by their 
counsel, of record in the case, show distinctly 
that Morris knew of the application of Young 
for a patent pending the application which 
was made on the 28th of November, 1855, 
and the patent granted March 26th, 1856; 
that Morris and his assignee (Jones) both 
knew of Young's patent shortly after it was 
granted, and that they both knew of the 
manufacture by Young of the patented arti- 
cles shortly after he began to make them, 
and that they were publicly sold in Philadel- 
phia and New York, and that the manufac- 
ture had been constant from thenceforth. It 
also appears that with this knowledge both 
parties remained entirely quiescent until, on 
the 16th of August, 1858, Jones proposed to 
Morris that if he would testify to the priori- 
ty of the invention by himself, and this were 
sufficient proof, he would join him in an at- 
tack upon Young's patent. (See Jones' let- 
ter, dated August 14th, 1858, marked "Jones' 
Exhibit 13.") Soon after this ?o00 (the- 
price of the oath) was paid; and on the 4th 
of September, 1859, the application for a pat- 
ent was made in the name of Jones, as as- 
signee. Upon this state of facts it is entire- 
ly unnecessary to consider any other portion 
of the testimony or any other of the reasons 
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of appeal. A* clear case of disability to 
prosecute a claim for a patent is made out 
within tlie seventli section of the act of 1839; 
and although it may he true, as held by the 
commissioner, that Morris was the first in- 
ventor, and that Young obtained the knowl- 
edge of the invention from Morris, yet 
his willful omission to apply for a patent 
within two years after he became aware 
that another was publicly using and claim- 
ing the invention, and his interposing no 
warning or objection whatsoever, shuts him 
•out entirely from any right to a patent. 
But I deem it unnecessary to inquire into 
or decide the question of priority and alleged 
fraud, and therefore express no opinion up- 
on them. For the reason assigned, the de- 
termination of these questions would be su- 
pererogatory. 

Now, therefore, I hereby certify to the 
Hon. William D. Bishop, commissioner of 
patents, that having assigned the 6th day of 
June instant for hearing said appeal, and 
the parties having been assisted by written 
arguments of counsel, I have considered said 
cause, and I do therefore adjudge and deter- 
mine that there is error in the decision of 
the commissioner of patents heretofore ren- 
dered in this case awarding a patent to D. 
D. Jones, assignee of Edmund Morris; that 
said decision is hereby reversed, and that a 
patent must be refused and his said appli- 
■cation be finally rejected and dismissed. 
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LINCOLN COUNTY (UNITED STATES 
v.). See Case No. 15,503. 
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See Case No. 1,840. 
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JUSTI PON V. The ABBUSTCI. 

FAIRBANKS at al. v. SAME. 

[23 Betts, D. O. MS. 86; 6 Am. Law Reg. 511; 
38 Hunt, Mer. Mag. 712.] i 

District Court, S. D. New York. Dec, 1857. 

Maritime Liens — ^Priokitt — Mortgage por Re- 
pairs — Loss OF Goods— ^Pbactioe in Ad- 
miralty — Petition. 
[1, A mortgage on a vessel for labor and ma- 
terial furnished in her home jjort in fitting her 
for a voyage, notice whereof is entered on the 
register, is inferior to the lien arising upon the 
loss of goods shipped during the voyage.] 
[Cited in The St. Joseph, Case No. 12,229.] 

[2, A proceeding by petition against the pro- 
ceeds of property charged with a maritime lien 
is a proper method of invoking the admiralty 
jurisdiction.] 

[This was a libel by Justi Pon and Ransom 
Palanca against the proceeds of the brig 
Arbustci for loss of cargo. Petition of Fair- 
banks & Co. against the same to recover upon 
a mortgage'.] 

1 [G Am. Law Reg. 511, and 38 Hunt, Mer. 
Mag. 712, contain only condensed reports.] 



BETTS, District Judge. There are rem- 
nants of the proceeds of the vessel remain- 
ing in the registry of the court after satis- 
faction of decrees for seamen's wages and 
the amount of a bottomry bond rendered un- 
der suits in this court upon which the ves- 
sel has been sold. She was an English vessel, 
owned in Nova Scotia, and there fitted out 
for a voyage to New York, thence to Tampico 
in Mexico, and back to New York. This 
voyage she performed. Two classes of peti- 
tioners contest their priority of right to this 
fund, the demands of each exceeding its en- 
tire amount Fairbanks & Co. hold a mort- 
gage executed in Nova Scotia to secure a debt 
incurred for the outfit and supplies of the 
vessel for the said voyage. Notice of the 
mortgage security was entered on her reg- 
ister. Pon & Co. hold a biU of lading exe- 
cuted by the master of the brig at Tampico 
for an affreightment of specie to New York, 
laden on board her at that place, but never 
delivered at the port of destination. This 
last claim was a clear maritime lien upon the 
vessel. The Gold Hunter [Case No. 5,513]; 
The Phoebe [Id. 11,064]; The Waldo [Id. 
17,056]; New Jersey Steam Nav. Co. v. Mer- 
chants' Bank of Boston, 6 How. [47 U. S.] 
344. Contradictory claims to monies in court, 
resting upon demands of a maritime char- 
acter, can be prosecuted in admiralty, and a 
proceeding by petition against proceeds of 
property charged with a maritime lien, is 
a proper method of- invoking and exercising 
the jurisdiction of the covirt in such matters. 
Andrews v. Wall, 3 How. [44 U. S.] 568. 
The mortgagees have a competent legal ca- 
pacity to litigate their rights to the fund 
representing the vessel (Pratt v. Reed, 19 
How. [60 U. S.] 359), although the court could 
give him no direct remedy against the ship 
by way of foreclosure of this mortgage or oth- 
erwise (Bogart V. The John Jay, 17 How. 
[58 U. S.] 399; Conk. Adm. Prac. 47-51). 
The libellants then are clothed in this in- 
stance with a priority of privilege in respect 
to the fund in court in having a positive lien 
on the vessel which could be enforced by ac- 
tion against her whilst the remedy of Fair- 
banks & Co. in admiralty under their mort- 
gage consists only in an equity to the rem- 
nants of the proceeds remaining in the regis- 
try after satisfaction of maritime liens to 
which the vessel was subject. The proceeds 
are equally with the ship bound in kind to 
the lien creditor, and may be attached by 
process in rem in his favor. [Andrews v. 
Wall] 3 How. [44 U. S.] 573. And the court 
acts upon petition against proceeds to the 
same effect as on their arrest by process. Id. 

I do not think the principle changed if in 
this case the foundation of the mortgage se- 
curity was, as is alleged, a debt of a mari- 
time chai*acter, accruing for labor and ar- 
ticles furnished by the mortgagee in fitting 
the vessel for sea. The mortgagee could 
claim no priority in the scale of privileges 
supposing the hypothecation by mortgage 
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amounted to a lien, if, Indeed, his position 
would be as advantageous as that of an un- 
secured material man, since he, by bis con- 
tract, left the vessel in possession of Ms debt- 
or, and thus liable to subsequent maritime 
liens resulting from her employment by the 
mortgagor; and here the after freighter, who 
supplied cargo to enable her to prosecute the 
voyage she was put upon, and thus promoted 
the interests of her owner and of the mort- 
gagee or existing lien creditors, might forci- 
bly claim that his equity to the fund was 
paramount to that of such' antecedent mort- 
gage security. It is clear that had the ship 
gone into possession of the mortgagee under 
that encumbrance, and had afterwards taken 
on board the shipment in question, she would 
have been subject to a lien for its value, and 
there is no legal reason shown for securing 
them a privilege against this charge when 
leaving the ship in possession of the mort- 
gagee superior to what she could claim if 
placed where she belonged, in the hands of 
the mortgagees. 

In my opinio-n, the libellants are entitled to 
priority of payment out of the funds in court 
as against the petition of the mortgagees. 



Case Wo. 7,590. 

The J. W. BROWN. 

[1 Biss. 76.] 1 

District Courts N. D. Illinois. Oct Term, 1855. 

BiLii OP Lading — Open to Explanation — ^Whew 

Carrier not Liable for Deficienot — No 

Estoppel between Original Parties. 

1. A bill of lading is as between the original 
parties in the nature of a receipt, and is open 
to explanation. The respondents are not es- 
topped from setting up a mistake, and that the 
property receipted for was not all delivered to 
them. 

[Cited in Wichita Savings Bank v. Atchison. 
T. & S. F. R. Co., 20 Kan. 526. Cited in 
brief in Sioux City & P. R. Co. v. First Nat. 
Bank, 10 Neb. 556, 7 N. W. 311.] 

2. The respondents, having satisfactorily 
shown that the whole of a cargo of wheat re- 
ceived by them was actually delivered to the 
consignee, are not liable for a deficiency from 
the amount receipted for in the bill of lading. 

3. G?he doctrine of estoppel in pais is only ap- 
plied to a bill of lading in the hands of a third 
party. 

4. The fact that the shippers gave an order 
to the warehousemen for the cargo, and then 
settled with them on the faith of the bill of 
lading, does not take the case out of the gener- 
al rule. 

[Cited in Robinson v. Memphis & C. R. Co.. 
9 Fed. 139.] 

The libel alleges that on the 14th of Octo- 
ber, 1854, the schooner J. W. Brown re- 
ceived on board at Chicago, to be carried to 
Buffalo, 10,097 bushels of wheat, and that the 
captain of the schooner contracted to deliver 
the same to the libellants, or order, in Buf- 
falo, and gave a bill of lading to that effect; 
that the libellants accounted with J. S. Root 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



from whose warehouse it was delivered, for 
that quantity, and that the captain knew tlie 
libellants would account with Root for the 
number of bushels mentioned in the bill of 
lading, and that owing to carelessness, neg- 
ligence, and improper conduct, 735 bushels 
were never delivered at Buffalo. The answer 
admits that the biU of lading was given for 
the quantity mentioned in the libel, but in- 
sists that, owing to mistake or inadvertence, 
it should have been for 9,382 bushels, instead 
of 10,097; that the former quantity was all, 
in fact, that was received on board, and that 
none was lost in the transit from Chicago to 
Buffalo, but whatever was received was de- 
livered. J. S. Root & Co. had a warehouse 
for storing wheat Richmond & Co. had pur- 
chased of different persons Root & Co.'s 
warehouse receipts to the amount of 9,4G2 
bushels at the time the vessel was loaded. 
The balance was made good, on the 17th of 
October, to Root & Co. Richmond & Co. 
kept a wheat account with the warehouse- 
men. Whenever any warehouse receipts, 
were purchased or any wheat stored, it was 
charged to Root & Co., and whenever a ship- 
ment was made it was credited to them. The 
libellants gave an order on the warehouse- 
men for this cargo of wheat, and it was 
loaded accordingly. After it was loaded, the 
captain gave a receipt to J. S. Root for 10,- 
097 bushels of wheat received on board of 
the schooner, on account of the libellants, 
and signed the bill of lading for that num- 
ber. The captain brought the statement of 
the quantity to Richmond & Co., and Root & 
Co. were credited with that quantity, and a 
settlement was subsequently made upon that 
basis. When the cargo was delivered at Buf- 
falo it was found to be short 715 bushels. 

H. F. Waite, for libellant 
H. G. Miller, for claimants. 

DRUMMOND, District Judge. The first 
point is as to the deficiency. How did it oc- 
cur; by carelessness and neglect of the car- 
rier in the transit or was it in fact never de- 
livered on board? There is something singu- 
lar and inexplicable about it It seems that 
there were two tallies kept, and that both 
agreed; and yet it is difficult to resist the 
conclusion that thei'e was a mistake in some 
way, by which there was an over tally. 

When the captain of the schooner brought 
the statement of the quantity of wheat from 
the warehouse to the clerk of the libellants, 
he stated that he did not believe that he had 
so much wheat on board: that his vessel had 
never carried so much, and could not, but as 
the tallies of his men and the warehousemen 
agreed, and he could find no errors in the fig- 
ures, he would sign the bill of lading. 

The evidence is that the wheat was weighed 
in hoppers, of draughts of fifty bushels each: 
pai-t of it however, was taken from a canal 
boat, and it is probable that some of it was 
twice weighed. It appears that nothing oe- 
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curred on the voyage by wliieli any portion 
of the wheat could have heen lost. The 
hatches were battened down as soon as the 
cai'go was stowed, and were not removed till 
the arrival of the schooner in Buffalo, and 
then the wheat was found uninjured and un- 
disturbed. No accident of any kind occurred 
during the voyage. The captain immediate- 
ly after the discharge of the vessel made an 
affidavit of the deficiency, stating that all 
was delivered at Buffalo that was received at 
Chicago, and that it must have arisen, in 
consequence of a mistake at Chicago, on the 
part of the tallymen, which affidavit, it ap- 
pears, was forwarded to the libellants. It 
would seem, therefore, as though there could 
be no doubt that the biU of lading was given 
for too large a quantity. It follows that the 
statement in the libel that the vessel received 
on board, 10,097 bushels is not true to its full 
extent, but as it is satisfactorily established 
that all was delivered at Buffalo that was 
received at Chicago, there were in point of 
fact, only about 9,382 bushels. 

The next point to be determined is, wheth- 
er there is anything in the case which oper- 
ates as an estoppel against the owners of the 
schooner, and prevents them from showing 
as matter of evidence, that in fact they did 
not receive the quantity on board set forth 
in the biU of lading; because it is only upon 
this ground— that of equitable estopp^— that 
the claim of the libeUants can be sustained. 

This rule applies, when the bill of lading 
has been assigned to a third person, by the 
shipper. It is upon this principle, the case of 
Howard v. Tucker, 20 E. O. L. 661, was de- 
cided. The captain had signed a bill of lad- 
ing, acknowledging the freight had been 
paid, which was contrary to the fact; and 
the court held the owners of the vessel were 
estopped by that acknowledgment, as against 
an assignee, to whom it had been endorsed 
for value. I think it will be found that this 
doctrine of estoppel, in pais, has only been 
applied to the bill of lading when it has been 
transferred to a third party. 

The better opinion seems to be as between 
the original parties— shipper and owner of 
the vessel— that the bill of lading is in the 
nature of a receipt, as to the quantity put on 
board, and is open, like any receipt, to ex- 
planation as to the real quantity. Fland. 
Shipp. § 479, and notes; Abb. Shipp. pt. 4, c. 
4, pp. 323-345; Bates v. Todd, 1 Moody & 
R. 106; Berkley v. Watling, 34 E. C. L. 32, 
33. The libellants in this case were the ship- 
pers, and they bring the action against the 
vessel, and the question to be determined is, 
whether the fact that they gave an order to 
the warehousemen to deliver a cargo of 
wheat, and then settled with them upon the 
faith of the captain's receipt and bill of lad- 
ing, takes this case out of the common rule. 

The libellants had a certain quantity of 
wheat — at the time not all that was delivered 
—at the warehouse of J. S. Hoot. The cap- 
tain was directed to load his vessel there, and 



the warehousemen were ordered to fill the 
vessel. It does not appear whether the or- 
der was written or verbal. No written order 
has been produced, and the presumption is, 
it was oi*al. A mistake, intentional or unin- 
tentional, having been made, the question is, 
to whom, under the circumstances, are J. S. 
Root & Co. accountable for the deficiency. 

It may be conceded that the fault or error, 
as between the warehousemen and the vessel 
was common, still it was not wholly the 
fault of the captain, and possibly, as the 
wai-ehousemen only had the machinery for 
weighing, «&c., they, in case of error, should 
be held as being most in fault It is to be 
recollected that this is not the case of the 
transfer of a warehouse receipt, taken in 
good faith for what it bears on its face, but 
of the delivery of a cargo by warehousemen, 
who, in this respect, were acting under the 
direction of the libellants. To say the least, 
they were quite as much their agents as they 
were agents of the vessel, and there is, be- 
sides, a direct privity of contract and of in- 
terest between the libellants and the ware- 
housemen, which would, if this were for 
money, make the latter liable to the former, 
upon well settled principles, in an action for 
money had and received to their use, as for 
so much money paid by mistake. It must 
be admitted that the case is not entirely free 
from difficulty, but it seems to me the rule 
here sanctioned is the safer and sounder one, 
all things considered. The libel must there- 
fore be dismissed with costs. 

NOTE. A carrier may show by clear proof 
that the bill of lading was signed, by mistake, 
for a greater quantity than was shipped. Good- 
rich V. Norris [Case No. 5,545]. For a full col- 
lection of the authorities on this point, see 1 
Pars. Shipp. & Adm. p. 190, note 4. The mas- 
ter of a vessel is not liable for more cargo than 
was actually received, notwithstanding he has, 
by mistake, signed a bill of lading for a greater 
amount. The Tusker [Case No. 14,274]. A 
variance between the amount of cargo stated in 
the bill of lading, and that ascertained on de- 
livery, may he explained by showing that the 
mode of ascertaining the quantity is such that 
similar variations are necessarily of frequent 
occurrence. Manchester v. Milne [Id. 9,006]; 
Manning v. Hoover [Id. 9,044]. Consult, also, 
3 Kent, Comm. 208, and numerous authorities 
there cited. 



Case No. 7,591. 

The J. W. EVERMAN. 

PAULL et al. v. The J. W. EVERMAN. 
ARNOLD et al. v. SAME. ORIENT MUT. 
INS. CO. V. SAMS. MERCHANTS' & PEO- 
PLE'S LINE V. PAULL et al. 

[2 Hughes, 17.] 1 

District Court, E. D. Virginia. Dec. 28, 1874.2 

CoLLisiox — Vessel at Asciiok — Usual Anchok- 
ixG GrKouxD— Track of Steamers. 
Vessels of every class may anchor at will 
anywhere in Hampton Roads, within the area 



1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed by circuit court and by supreme 
court. See note at end of case.] 
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laid down and described in the charts of the 
United States coast survey, as "the usual an- 
choring ground," whether or not anchor he cast 
in the customary track of steamers; and ves- 
sels so andiored will not in case of collision be 
in fault merely by the fact of lying in such 
track. 
[Cited in Mercer v. The Florida, Case No. 9,- 
433; Wells v. Armstrong, 29 Fed. 218.] 

[These were libels by Joseph Paull and B. 
G. Pallet against the steamer J. W. Ever- 
man, by B. G. Arnold against the same, by 
the Orient Mutual Insurance Company 
against the same, and by the Mei-chants' & 
People's Line against Joseph Pauli, E. G. 
Pallot, and others, for damages sustained in 
a collision.] 

L. H. Chandler and W. H. O. Ellis, for the 
steamer Everman. 
Wm. "W. Old, for original libellants. 

HUGHES, District Judge. The British 
bark Eliza and Maria, with a cargo of 3,860 
bags of coffee, from the port of Santos, Bra- 
zil, put into Hampton Roads in the summer 
of 1872, anchored within half a mile of For- 
tress Monroe, where there was a telegraphic 
station, and was there awaiting telegraphic 
orders until the 13th September. On that 
morning the steamer J. W. Everman, from 
Philadelphia for Norfolk and Richmond, en- 
tered the roads from Chesapeake Bay, steam- 
ing about eight miles an hour, before a light 
breeee, and on a flood tide, and at about 
twenty-five minutes after 2 a. m. collided 
with the Eliza and Maria, lying at anchor, 
and sunk her, to the total loss of the cargo, 
worth $109,676 in gold, and of the bark, sup- 
posed to be worth §25,000. Libels were 
promptly filed in this court by the owners of 
the bark, the owners of the cargo, and the 
insurers of the cargo, against the steamer; 
and these were followed by a libel and peti- 
tion on the part of the owners of the Ever- 
man (the Merchants' and People's Line) for 
the purpose of contesting and limiting their 
liability, imder sections 3 and 4 of the act of 
congress of March 3, 1851 [9 Stat. 635], and 
the rules of practice in admiralty prescribed 
by the United States supreme court in pur- 
suance of that act. That act limits the lia- 
bility of the owners of a colliding vessel to 
the amount or value of their interest in the 
vessel and her freight. 

The rules of law governing in such cases as 
that before us are as follows: First A ves- 
sel in motion is bound, if possible, to steer 
clear of a vessel at anchor. Second. Vessels 
propelled by steam are required to take all 
possible care, by the use, if necessary, of all 
the means they possess, to keep clear of sail- 
ing vessels. Third. Where a steamer is 
about to enter a harbor, great caution is re- 
quired; ordinary care under such circum- 
stances will not excuse her for a wrong done. 
Some of the authorities for the foregoing 
rules are [McCready v. Wells] 18 How. [59 
U. S.] 89; [The New York v. Rea] Id. 228; 
and [Culbertson v. The Southern Bell] Id.5c54. 

14FED.CAS. — 5 



These authorities are imperative upon this 
court; but they concur with many English 
decisions, which it is useless to cite here. In 
[McCready v. Wells] Id. 89, where a steamer 
moving in Long Island Sound "at the rate 
of sixteen or seventeen miles an hom* in the 
direct track of the coasting trade, ran down 
a vessel which was lying at anchor," the 
weather being perfectly calm, the United 
States supreme court held "that the steamer 
was grossly at fault." In [The New York v. 
Rea] Id. 223, where a vessel lying at anchor 
in New York harbor was run down by a 
steamer (towing several heavily loaded bar- 
ges) coming down the Hudson river with 
wind and. tide in her favor, the United States 
supreme court decided that "it was a gross 
fault in the steamer to move in a harbor at 
night at a speed of eight to ten miles an 
hour." In [Culbertson v. The Southern Bell] 
Id. 584, where a fiatboat was lying at Grand 
Gulf in the Mississippi river, at a place desig- 
nated 'for flatboats to lie, was struck and 
sunk by a steamboat attempting to land, the 
court held the steamboat liable, declaring 
that more than ordinary care was required of 
a steamboat entering a harbor where vessels 
were lying at anchor. These authorities are 
strongly reinforced by the decisions of the 
supreme coxurt in [The Johnson v. McCord] 9 
Wall. [76 U. S.] 146; [The Corsica] Id. 630; 
[Liverpool Steamboat Co. v. Simmons] Id. 
634; [The Suffolk County] Id. 651; [The 
Syracuse] Id. 672; [The Portsmouth] Id. 682; 
[The Favorita] 18 Wall. [85 U. S.] 598; and 
[The Falcon] 19 Wall. [86 U. S.] 75. Fourth. 
A vessel entering a harbor in the night-time 
is put on her utmost vigilance, and is re- 
sponsible de levissima culpa; especially if 
the port be one much resorted to in bad 
weather as a harbor of refuge. In such case 
the master and crew ought to be on deck, 
and in such parts of the vessel as to be able 
to control her motions, and to see any vessel 
that lies in her track, and which may be ap- 
proaching. The authorities on this subject, 
and as to sufficient lookouts, are very exact- 
ing. See [The Louisiana v. Fisher] 21 How. 
[62 U. S.] 1; [New York & B. Transp. Co. v. 
Philadelphia, etc., Co.] 22 How. [63 U. S.J 
461; [Whitridge v. DDl] 23 How. [64 U. S.} 
448; [Haney v. Baltimore Steam Packet Co.] 
Id. 287; [Sturgis v. Boyes] 24 How. [65 U. 
S.] 110; [The Hypodame] 6 Wall. [73 U. S.] 
216; [Stark v. Starr] Id. 408; and [Pentz v. 
The Ariadne] 13 Wall. [80 U. S.] 475. Fifth. 
As a general rule, when a collision takes 
place between a vessel under sail and one 
not under sail, the prima facie presumption 
is, that the fault is in the vessel in motion; 
and this rule is enforced more rigidly against 
a steam vessel in motion than a sail vessel, I e- 
causeshe is more manageable. The Julia M. 
Hallock [Case No. 7,579]; The Scottish Bride 
V. The Anthony Kelly [Id. 12,551]; The Sci- 
oto [Id. 12,508]; Jae. Sea Laws, 339; [Strout 
V. Poster] 1 How. [42 U. S.] 89; and [Wet- 
more V. The Granite State] 3 Wall. [70 U. 
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■S.] 310. Sixth. The navigation laws of the 
United States require, by article vii, that 
ships, whether steamships or sailing ships, 
"When at anchor at roadsteads or fairways 
shall, between sunset and sunrise, exhibit 
where it can best be seen, but at a height 
not exceeding twenty feet above the hull, a 
white light in a globular lantern of eight 
inches in diameter, and so exhibited as to 
show a clear, uniform, and unbroken light, 
visible all around the horizon at a distance 
of at least one mile. Seventh. It is an old 
rule of maritime law that a vessel improp- 
erly moored, or in an improper place, can 
claim nothing for the damages she may suf- 
fer from collision with another. The Scioto 
[supra], citing numerous authorities. Eighth. 
By the maritime law, in case of collision 
between two vessels, the loss falls as fol- 
lows: I. The vessel through whose fault 
it occui"s bears its own loss and pays dam- 
ages to the other for its loss. II. Where 
there has been no fault on either side, but 
the collision was the result of unavoidable 
cause, each vessel bears its own loss. III. 
Where there has been fault, but it is uncer- 
tain on which side it lies, the whole loss is 
divided equally between the two vessels. 1 
Bell, Comm. 579; The Scioto [siipra]; Lucas 
V. The Swan [Case No. 8,588]; The Nautilus 
[Id. 10,058]; Fland. Mar. Law, 296; Story, 
Bailm. 609, and notes. I am aware of the de- 
cision in [Lockwood v. The Grace Girdler] 7 
Wall. [74 U. S.] 196, to the contrary; but 
that ease is in conflict with the whole body 
of American authorities and most of the 
English and Scotch. IV. Where there has 
been fault on both sides, the loss is divided; 
but whether equally or unequally, will de- 
pend upon the equities of each case. If the 
case under trial falls in either I, III, or IV of 
these classes, the original libellants must re- 
cover to the amount of the value of the 
Everman; that value being far short of half 
the total amount of loss. It is only In the 
event that the Eliza and Maria was wholly 
in fault, and that the Everman was not at all 
in fault, that the latter can escape liability. 
I proceed therefore to the main questions 
in this cause: Was the Everman not at all 
in fault? Was the Eliza and Maria wholly 
in fault? It Is not denied that the Ever- 
man came into the roads on a dark night, 
before a light wind, on a flood tide; that 
Hampton Roads are much resorted to as a 
harbor of anchorage and of refuge by ves- 
sels of all nations, in all weather and at all 
times, and that there is no harbor-master for 
the roads, vessels being in the habit of an- 
choring there at will. Did the Everman en- 
ter the roads therefore at the speed and 
with the care, and using the precautions re- 
quired under the circumstances? Rules first, 
second, third, and fourth, before given, de- 
cide that she did not. The proof is that she 
had nobody on the special lookout; that the 
captain and crew, except four persons, were 
asleep; that one of these four persons was 



engaged at the pilot- wheel; that two others 
were engaged in taking in sail aft on top of 
the ship's house; that only the pilot was on 
the lookout, who was in the pilot-house, 
which was twenty-five feet from the stem 
of the vessel; that the steamer entered the 
roads, and up to within a few moments of 
the collision was steaming at the rate of 
eight miles an hour; that the Eliza and 
Maria lay among a group of six vessels, all 
of which had their anchor lights brightly 
burning, and that no notice of her approach 
was given by the steamer by steam-whistle 
or otherwise. These facts are proved and 
undisputed, and I think under the rules first, 
second, third, and fourth, which have been 
stated, they place the steamer Everman in 
fault, if not in gross fault. She entered the 
roads (in which her own master px'oves 
there were two hundred vessels at anchor) 
at too rapid a speed. She had not a suffi- 
cient lookout on duty, indeed she had a gross- 
ly insuflacient one; and she used no precau- 
tions, not even ordinary care, to avoid col- 
lision with vessels which might be lying at 
anchor in her track. Acker v. The Rainbow 
[Case No. 26]; 2 Eng. Law «& Eq. 562; [The 
Genesee Chief v. Fitzhugh] 12 How. [53 U. 
S.] 462; Green v. The Adelaide [Case No. 
5,752]; [Thorp v. Hammond] 12 Wall. [79 
U. S.] 408; [The Ottawa v. Stewart] 3 Wall. 
[70 U. S.] 268, and cases before cited. 

These facts alone would render the Ever- 
man liable to bear a part of the loss pro- 
duced by the collision; and I might stop 
here, for she was appraised at only $12,- 
672.43, which in any event Is far less than 
her contributive portion of the total loss. 
But as this case involves the right of free 
anchorage in Hampton Roads, it Is proper 
that I should go on, and Inquire whether the 
bark was in fault, and if so, in what respect. 
She Is charged in the pleadings not to have 
had up a proper anchor light in her rigging 
just before the collision, and to have been 
moored at an improper anchorage. 

It is useless to recapitulate the evidence 
relating to the light, except in a very brief 
manner. There were five sail vessels an- 
chored near the Eliza and Maria on the 
same occasion, whose masters, or men on 
watch, concur in saying that her light was 
up immediately after the collision; two of 
them saying that it was up before the col- 
lision. Captain Face, the pilot of one of these 
vessels, the Bernard, which lay a quarter of 
a mile in advance of the bark, towards For- 
tress Monroe, says that when the Everman 
passed the Bernard, making for the Eliza 
and Maria, he looked towards the Eliza and 
Maria and her light was up. Nicholas Bie- 
sing, watchman on the German brig AUianze, 
which was anchored five or six ships' lengths 
from the Eliza and Maria, says that the 
Everman just cleared his jibboom and passed 
on towards the English bark. At the time 
of the collision the Eliza and Maria had a 
clear white light, shining bright, which could 
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be seen at a distance in her fore-rigging. 
Axel August Horgren, a seaman on the Swe- 
dish bark Amoy (one of the sis vessels named 
as at anchor), who was on watch at the time 
of the collision, says, "The steamer Ever- 
man passed us within about thirty feet. We 
had a bright anchor light The Eliza and 
Maria was at anchor; she had an anchor 
light the same as we. The light of the Eng- 
lish bart could be seen a Swedish mile, equal 
to four English miles." Walter Le Rossig- 
nol, who was a mariner on the English 
bark, and was on watch at the time of the 
■collision, says he went on watch at 1 o'clock. 
"The anchor light was burning brightly at 
the time, hanging in the foreyards, about 
twenty feet above deck. It could be seen 
more than a mUe. About a quarter past two 
the light got dim, and I took it down and 
trimmed it afresh; was not three minutes 
■doing it; at once hung it back in the same 
place; about ten minutes afterwards the 
steamer Everman ran into us." Peter Rob- 
inson, colored, watchman at the Old Point 
wharf, says that "he had seen all the time 
before the collision up to ten or twenty min- 
utes before, a light on the bark Eliza and 
Maria. For ten or twenty minutes before he 
did not see it. He could see the lights on 
all the other vessels anchored near the Eliza 
and Maria, he could have seen hers if she 
had had it; she was the farthest off from 
him of the vessels he saw at anchor." The 
three witnesses who were on the, Everman 
say that they did not see the anchor light 
before the collision. Such is the substance 
of the evidence on both sides relating to the 
Anchor light. I think the weight of it is de- 
cidedly in favor of there having been a 
proper light, under the navigation laws of 
the United States, properly displayed on the 
Eliza and Maria. Evidence is offered on 
the part of the Everman to prove that on the 
second day after the collision (the 14th of 
September), young Rossignol (the lookout of 
the Eliza and Maria on the occasion) stated 
to two witnesses in Norfolk that at the time 
of the collision he was trimming the lamp 
in the ship's house of the bark, This evi- 
dence was offered for the purpose of contra- 
dicting this same witness's statement on 
oath, as found in his deposition taken on the 
21st of September, 1872, that the light was 
up and burning brightly. But he was not 
informed before giving his deposition of the 
xise that was to be made of his oral state- 
ment, alleged to have been made on the 14th 
of the same month; and on that ground I 
am obliged to exclude the evidence of this 
oral statement. Such statements by others 
of the crew of a vessel than master and own- 
■er are inadmissible evidence. 

The authorities against such statements are 
Warburton v. Aken [Case No. 17,143]; TJ. S. 
V. Dickinson [Id. 14,958]; Ghapin v. Siger [Id. 
2,G00]; Jenkins v. Eldredge [Id. 7,266]; 12 
<5rat. 484; [Conrad v. Griffey] 16 How. [57 
U. S.] 38. 



Looking to the preponderance of evidence, 
I am obliged to decide that a proper anchor 
light was shown by the Eliza and Maria at 
and for a suflScient period of time before the 
moment of collision. And even if there was 
not a light on the Eliza and Maria, the 
neglect on her part to show a light at night 
did not absolve the Everman from the duty 
of caution in moving in the harbor. [Pfister 
V. Greening] 9 Wall. [76 U. S.] 505; [The 
Maria Martin v. Northern Transp. Co.] 12 
WalL [79 U. S.] 31. 

The only remaining inquiry is, whether the 
Eliza and Maria was anchored at a proper 
place. This was half a mile southwestward- 
ly from Old Point wharf, directly in the track 
of steamers leaving that wharf for Norfolk, 
and near the usual track of vessels coming 
into Hampton Roads from Chesapeake Bay 
going to Norfolk. The following is the oflBi- 
cial description of the anchorage of Hamp- 
ton Roads, furnished me by the superintend- 
ent of the United States coast survey: 
"Anchorage in Hampton Roads. 

"Hampton Roadstead is formed by the 
confluence of the James, Nansemond, and 
Elizabeth rivers, and is bounded on the north 
by Old' Point Comfort and the Hampton 
shore to Newport News; on the east by a 
line drawn from Old Point Comfort light- 
hoxise to Fort Wool, or the Rip-Raps, and 
continued to the west end of Willoughby 
Bank; on the south by Willoughby Bay and 
Sewall Point Spit; and on the southwest and 
west by a line drawn from Sewall Point to 
Newport News Point Between these limits 
the roads are about four miles long, with a 
depth of from four to fifteen fa.thoms, and 
excellent holdtag-ground. At the eastern 
boundary the anchorage is three-quarters of 
a mile wide, and graudually widens toward 
the southwestward until abreast of the west- 
em end of Hampton Bar, where it is a mile 
and three-eighths wide, between the lines of. 
three fathoms. The usual anchorage is be- 
tween a line drawn from Old Point Comfort 
I/ighthouse to Fort Wool (Rip-Raps), and an-, 
other line drawn from the southwestern end . 
of Hampton Bar toward Sewall Point umtU 
it strikes the western edge of Sewall Point. 
Spit These two lines, with the 'three-fathom 
curves' on the north and south shores, inclose 
a space nearly 2^ mUes long (2 miles and, 
790 yards), about three-quarters of a mile 
wide at its eastern end (1575 yards), and 
1% miles wide at its western end, (1 mile 
790 yards), with a depth of water varying 
from three and a half (3%) fathoms to a lit- 
tle over fifteen (15) fathoms, and of a bot- 
tom composed for the most part of stiff, 
tenacious blue mud. Vessels bound up the 
James River usually anchor off Newport, 
News, either between 'Hampton Flats' and 
the 'Middle Ground,* or between the 'Middle 
Ground' and 'Crany Island Flats.* In either 
anchorage there is from three to four and a 
half fathoms at mean low water, the aver- 
age rise of tide being 2^ feet 
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"Note.— In all of the above distances tlie 
nautical mile is used, which is 202S yards 
long, being gi'eater than the statute mile by 
268 yards. A scale of nautical and statute 
miles will be found upon the accompanying 
chart." 

The position of the Eliza and Maria was 
near the eastern end of this "usual anchor- 
ing ground" at longitude 36 degrees 59 min- 
utes 30 seconds, latitude 18 degrees, no min- 
utes, 30 seconds. There was half a statute 
mile of deep channel on each side of the 
bark, and (cei-tainly as to steamers) the place 
was as proper for anchoring as any other in 
the roads. If the collision had been made 
by a sail vessel coming into the roads be- 
fore a strong head wind, which compelled 
her to tack in order to make her way in, 
then there might have arisen SL question 
whether, as against a sail vessel thus com- 
pelled to tack to get into harbor, the bark 
lying near the centre of this channel, as near 
as half a mile from the enti-ance to it, was 
not in fault. 

There are but two cases in the reports in 
which a court has held the vessel at anchor 
under such circumstances to ' be in fault; 
but there is no case in which the courts have 
thus held where the vessel entering a chan- 
nel and colliding with another at anchor 
had been a steamer. One of the cases to 
which I refer is that of Strout v. Foster, 1 
How. [42 U. S.] 89. In that case the su- 
preme court of the United States was equal- 
ly divided, and, consequently, affirmed the 
decision of the circuit court, presided over 
by a justice of the supreme court, which had 
reversed the decision of the district court 
of Louisiana. "The sailship Harriet, from 
New - Orleans for London, had passed over 
the bar through one of the outlets at the 
mouth of the Mississippi river, and come 
to anchor near the bar. The sailship Xiouis- 
Tille, lying below a distance of several miles, 
weighed anchor with a fresh and favorable 
wind for coming in through the same pass. 
As she approached the bar the wind died 
away, and the current being stronger than 
usual, owing to a steady wind from the 
south the night before, she drifted and ran 
afoul of the Harriet These passes, it ap- 
pears, are intricate and difficult to navigate, 
and subject to counter and undercurrents. 
If the wind die away when a ship is com- 
ing in, she is certain to drift and become un- 
manageable. Knowing these facts, a pru- 
dent master would never anchor his vessel 
in the thoroughfare of one of these passes. 
The evidence shows, however, that the mas- 
ter of the Harriet did anchor Ms vessel im- 
mediately in the thoroughfare, and that, too, 
after having been run afoul of by another 
vessel about a year before at or near the 
same place." Those were the facts of the 
case of Strout v. Foster [supra], as stated 
by the court, and yet, strong as they were 
against the anchoring vessel, the Harriet, 
the district and circuit judges differed with 



each other on the law, and the latter's de- 
cision prevailed only by virtue of the su- 
preme court being equally divided, the jus- 
tice who decided the case below being one 
of the divided court. 

The other of the two cases I alluded to 
was that of The Scioto [Case No. 12,508]. 
The facts of the collision were thus stated by 
the court: "The Scioto, on the evening of 
the 15th December, 1874, being on her pas- 
sage from Calais to Boston, deeply laden with 
a cargo of lumber, in consequence of the 
threatening aspect of the weather, put into 
the harbor of Portland. The wind was from 
the N.N.B., so that she could not lay her 
course In the harbor, but was obliged to 
beat in. Two other vessels were entering 
at the same time. As they entered the Scioto 
put in upon one tack as the other two did 
on the other, and each tacking at the same 
time, they passed each other in the channel. 
After making three or four tacks, the Scioto^ 
in her passage from the eastern to the west- 
em side, came in collision with the Falcon, 
lying at anchor about forty rods northwest 
of the blockhouse on House Island, where- 
she had been lying for a week. This wa& 
about one o'clock in the morning. The moon 
was then just setting, the sky moderately 
but not heavily overcast. Some of the wit- 
nesses say that stars were visible, and others 
that they were not. During the first part 
of the night there were flying clouds, some- 
times obscuring the moon and sometimes 
leaving it brighter, but in the latter part the 
clouds became more dense and heavy. Still 
it was light enough to see objects at con- 
siderable distance which were broad off in 
the water, unless land lay behind, so that 
the shade of the vessel was melted into that 
of the land beyond. It was in such a posi- 
tion that the Falcon lay when seen from a 
vessel entering the harbor, the high land 
of the town covering her hull. She lay also- 
in the channel or passageway, not precisely 
in the ti-ack of a vessel entering the har- 
bor with a fair wind, but within the range 
taken by vessels beating in, and very nearly 
in the track of a vessel going into Hog Is- 
land Roads, and she showed no light. * * * 
The Falcon was not seen from the Scioto 
until she was so near that it was impossible 
to avoid a collision. * * * As she was ap- 
proaching the Falcon another vessel beating 
into the harbor was approaching her betweeen 
the Falcon and the Scioto, and entirely con- 
cealing the Falcon, and she was first seen as 
soon as this vessel had so far passed as 
to clear her. The Falcon was not seen be- 
fore the intervention of the third vessel, he- 
cause she showed no light, and because she 
was within the shades of the land, her shade 
being lost in that of the land back of her. 
The Falcon had been lying in the same place 
for more than a week, and had within that 
time been struck by another vessel enter- 
ing the harbor." 

An essential element of difference between. 
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this case and that of the Everman is, that 
the vessel at anchor showed no anchor light. 
It is true that this case arose before the act 
of congress prescribing rules of navigation 
in American waters, and for American ves- 
sels, as to lights, but it is also true that the 
general maritime law is as exacting in re- 
quiring an anchor light as our present nav- 
igation laws. Another difference is, that the 
Falcon was strucli by a sail vessel beating 
into the harbor before an adverse wind. 
Another is, that she had been warned of be- 
ing in an imprudent position by having been 
a week before struck by another sail ves- 
sel beating in the harbor in the same way. 
Another is, that a sail vessel struck her, 
and not a steamer, which latter is presumed 
to have a more complete and sudden control 
of herself that a sail vessel. But the prin- 
cipal element of difference is, that the thor- 
oughfare of the entrance to Portland har- 
bor was quite a different sheet of water from 
"the usual anchoring ground" of Hampton 
Roads. The entrance to Portland harbor 
where the Falcon lay is not as wide as the 
Hampton Roads are where the Eliza and 
Maria lay. In the case of the Falcon, all the 
experienced masters without exception who 
were examined said that it was not a fit 
place for a vessel to anchor in, unless in a 
case of necessity, but that it was a place of 
danger both to heiself and other vessels that 
were entering into the harbor, and that no 
vessel anchoring there from necessity ought 
to remain there longer than the necessity 
continued. No such testimony has been giv- 
en in the case before us. The Eliza and 
ilaria was lying in the harbor within the lim- 
its of the usual anchoring ground of the har- 
bor. The allegations as to her position are 
only that it was in the track of steamers 
making for Norfolk from Old Point wharf, 
and of vessels coming into the roads bound for 
Norfolk, but still lihere was a quarter to a half 
mile of deep channel on either side of her. 
The case of The Scioto is not of such estab- 
lished authority that it cannot be questioned 
in another court, high as the decisions of 
Judge Ware are acknowledged to rank in all 
the admiralty coiuis of the country. Only a 
week before, he had decided a case of col- 
lision with the Falcon, lying in the same posi- 
tion, in favor of the Falcon. But even if Ms 
later decision in favor of the Scioto were in- 
disputable authority, the facts of the case 
differ so essentially from those of the case 
now under consideration, that I should re- 
fuse to be governed by it There are, in- 
deed, no decisions of any courts as to other 
harbors or the entrances to them which, ei- 
ther in their law or facts, forbid my decid- 
ing this case upon principles of justice, right, 
and sound maritime policy. A road or road- 
stead, in the commercial sense, and by the 
maritime definition, is "a place where ships 
may ride at anchor at some distance from 
the shore." In the very name, therefore, of 
Hampton Roads, is implied a place of an- 



chorage, at a distance from the shore. The 
limits of this roads, this roadstead, this 
place of anchorage, are defined by the of- 
ficial statement which I have already given, 
as furnished by the superintendent of the 
coast survey of the United States. Is it for 
me, sitting here withui sight of this great 
roadstead, to negative the historical and mar- 
itime character which it has so long borne, 
by pronouncing it a mere channel of navi- 
gation, and not a roads, not a place of ref- 
uge, safety, and anchorage for all vessels 
putting into it? I do not think so. 

Upon principle, and for the purpose of es- 
tablishing a just, liberal, and safe precedent, I 
feel that I ought to declare in this place, and 
on this occasion, that the anchorage of Hamp- 
ton Roads is free for the use of aU vessels 
at pleasure. Impressed with its value to 
the commercial world, I feel that it is not 
for me to deny the freedom of this harbor, 
and that it is my duty to proclaim, as far 
as the powers of my commission can war- 
rant, that the capacious roadstead which 
nature has placed at our doors as a har- 
bor and refuge for ships and mariners, is 
free of entrance and exit, of anchorage and 
harborage, for vessels navigating the seas, 
of every nationality and all flags. 

I will give a decree against the Everman 
for damages according to the terms of sec- 
tion 3d of the act of March 3d, 1851, to be 
shared between the original libellants accord- 
ing to the terms of the fourth section of the 
same act. 

The decree in this ease was affirmed by the 
circuit court, [and was submitted to the su- 
preme court November 21, 1878, and the decree 
of the circuit court for the Eastern district of 
Virginia affirmed, with costs and interest, No- 
vember 25, 1878, no opinion being delivered. 
Case not reported.] 
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The J. "W. WILDER. 

[Blatchf. Pr. Cas. 181.] 

District Court, S. D. New York. June, 1862. 

Prize— Crew Bsoaped— False Log — ChakcJe or 
Name— Papers Found on Board. 

[A schooner was captured about twelve miles 
to east of Mobile Point, while appearing to be 
attempting to enter the port of Mobile." The 
crew escaped to shore and fired upon the cap- 
tors. No documents were found upon the cap- 
tured vessel as to its destination or title, but 
certain papers were found showing that she 
was named and navigated under another name, 
and the log-book showed a manifest intention 
to deceive as to her destination. It was held in 
this case that the vessel and cargo be adjudged 
a prize of war.] 

In admiralty. 

BETTS, District Judge. The schooner J. 
W. Wilder and her cargo were captured by 
the United States steamer R. R, Cuyler, Jan- 
uary 20, 1862, off Mobile Point, as prize of 
war. The vessel was appraised, under or- 
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ders of the flag-officer in command of that 
station, and appropriated to the use of the 
government, at $3,2o0, and the cargo was re- 
mitted to the port of New Yorls, and was here 
libelled for condemnation as prize, March 27, 
1862. The monition and attachment issued 
thereon were returned by the marshal, April 
15, 1862. An appearance being interposed for 
the vessel and cargo, but no answer being 
given in, the United States attorney took an 
order of condemnation of the prize by de- 
fault, and, on the 10th of June thereafter, 
moved the court, upon the pleadings, the 
process, its return, and the proofs, for a 
final decree of condemnation. Evidence be- 
ing given to the court by the United States 
attorney that the master and crew ran the 
vessel ashore at the time of capture and 
immediately abandoned her, and that no per- 
son who was on the vessel at the time of her 
capture could be produced as a witness be- 
fore the prize commissioners, the court, on 
the application of the United States attor- 
ney, ordered that Henry K. Lapham, the 
prize master, and an acting master in the 
United States navy, who was present at the 
capture, be received and examined as a wit- 
ness on the interrogatories in preparatorio. 
The witness states that the vessel when ar- 
rested was off Mobile, and appeared to be 
attempting to enter tibat port, which was 
under strict blockade; that when the cap- 
turing vessel approached the prize she at- 
tempted to escape, and the crew abandoned 
her, to avoid being seized; that they re- 
paired to the shore, and fired from sand-hills 
on shore upon the men pursuing their vessel; 
that when the captors were endeavoring to 
tow off the prize, her crew, being re-enforced 
from a fort on shore, again attacked the cap- 
tors, and wounded several of them by shots; 
and that the prize had made the attempt to 
enter Mobile harbor. Among the documents 
produced from the vessel are four paper vol- 
umes puiTportLQg to give account of voyages 
which are supposed to be those of the same 
vessel, but none of them amount to full or 
regular logs of her voyages or employment, 
or identify her as the vessel now arrested. 
The last volume has several, apparently four 
or five, leaves of foolscap paper torn out 
from the front of its binding and commences 
thus: "Schooner Anoseta, from Havana to- 
wards Matamoras. Francisco Capella, mas- 
ter." Under the first page of the log is 
written, "January 15, 1862," and under the 
second page, "January 16, 1862." Under the 
first page this remark is entered: "At 5 p. 
m. got under way and proceeded to sea." At 
the end of the day the vessel's position is 
noted as latitude 23° 37' north, and longi- 
tude 84" west, by observation. The entries 
are continued to the end of the 17th, at lati- 
tide 26° 12' north, longitude 85° 45' west, 
by observation, when all mention of the ves- 



sel In the log closes. The witness exam- 
ined deposes that the vessel was captured 
January 20, about twelve miles to the east- 
ward of Mobile Point, in the Gulf of Mex- 
ico, in latitude 30° 40' north. The strait 
east of Dauphin Island is taken by vessels 
drawing over eight feet, in order to reach Mo- 
bile. A letter, dated December 3, was found 
on board the vessel when captured, address- 
ed inside to Captain Capella, and on the 
outside to "Captain de la Wilder, Mobile," 
written in Spanish, and signed "Perez," ad- 
vising him of a passenger to go the voyage, 
and that the vessel might depart as soon as 
he was on board, and that he was to go 
without charge for passage. The letter says: 
"I add further, for Carbonell Murrell says, 
if you stand in by the east pass, that he has 
given orders that they aid him in every- 
thing." There was also a telegraph note 
found among the papers on board, as fol- 
lows: "Telegraph from Mobile, December 2, 

1861. To Captain Capella, schooner Wilder, 
Fort Morgan. Perez says not to get uneasy, 
only wait one (1) or two (2) days- B. Ba- 
zsLT." Two bills of lading were also on board 
the schooner, one dated Havana, January 14, 

1862, for two barrels of washing soda, ship- 
ped by Carbonell on the schooner called the 
Anoseta, Capella, master, for Matamox-as, 
consigned to Capella; the other dated Jan- 
uary 9, at Havana, written in Spanish, of a 
quantity of cigars shipped by_ Rafael Perez 
on board the schooner J. W. Wilder, Captain 
Capella, for Mobile, for the order and risk of 
Srs. Bazar & Bro., de Mobile. There were 
other unimportant papers found on the ves- 
sel relating to the brig Venus and the H. 
W. Stewait, and also blank manifests, but no 
documents respecting the title to or destina- 
tion of the captured vessel. 

It is manifest, from the foregoing evi- 
dence, that the vessel was destined to the 
port of Mobile, and, when arrested, was mak- 
ing the attempt to enter that port. There is 
no evidence that she was a neutral vessel, 
and the proof is clear that the lading of ci- 
gars, was enemy property being shipped at 
the risk of enemy owners in Mobile. The pa- 
pers are also false and delusive in two par- 
ticulars: First, in the pretence on the log- 
book that her voyage was towards Mata- 
moras, when, in truth, her course was hun- 
dreds of miles wide of that route; and, 
secondly, that she was named and navigated 
as the Anoseta, which is falsified by the bill 
of lading of Perez, and the letters found on 
board addressed to the master previous to 
and at the time of her sailing. The vessel 
and cargo are, accordingly, adjudged to be 
forfeited to the libellants. 
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KABLYS, In re. See Cases Nos, 7,593 and 7,- 
594. 

KABWREOK (SGHUIiENBEBG T.). See 
Case No. 02,487. 



Case M"o. 7,593. 

In re KAHLBY. 

[2 Biss. 383; 1 4 N. B. R. 378 (Quarto, 324); 
3 Chi. Leg. News, 85; 2 Leg. Gaz. 405.] 

District Court, W. D. Wisconsin. Nov. 18, 
1870. 

Chattei. Mortgage— Retail Stock— Power Giv- 
en Mortgagor to Sell— Sale to Mortgagee 
—Sale Set Aside— Election bx Creditors. 

1. A mortgage given by partners upon part- 
nership property to secure an individual aebt 
of one of the partners is valid. The rule pre- 
ferring partnership property to the payment of 
partnership debts is for the benefit of the part- 
ners, and they may waive it. Such a mort- 
gage is a waiver. 

[Cited in Re Edwards (Mo. Sup.) 25 S. W. 
905; Fisher v. Syfers, 109 Ind. 517, 10 N. 
E. 307; Purple v. Farrington, 119 Ind. 170, 
21 N. B. 545.] 

2. A mortgage upon a stock of goods, author- 
izing the mortgagor to sell and replace them in 
such manner as he may determine, and use the 
proceeds as he sees fit, is void as to such goods 
as the power of sale relates to. 

[Cited in Robinson v. Elliott, 22 Wall. (89 U. 
S.) 526.] 

3. If such power of sale is inserted in the 
mortgage, it is proved by the production of the 
mortgage, and liie mortgage would be held void 
by the court. If not, it may be proved by parol, 
or inferred from circumstances and the conduct 
of the parties, and then it would become the du- 
ty of the court to instruct the jury that such 
power of sale by consent or understanding 
avoids the mortgage. 

[Cited in Avery v. Hackley, 20 Wall. (87 U. 
S.) 411; Johnson v. Patterson, Case No. 
7,403; Miller v. Jones, Id. 9,575; Re Fos- 
ter, Id. 4,964.] 

4. The creditors have their election to ratify 
the sale and collect any balance due, or avoid 
it, and take the goods. 

5. The sale of a stock of goods with the 
fixtures to a creditor, he giving his notes for the 
balance above his claim, and being aware that 
their debts greatly exceeded their assets, is 
not made in the usual and ordinary course of 
business, and is void under the thirty-fifth sec- 
tion of the bankrupt act [of 1867 (14 Stat. 534)]. 

[Cited in Re Foster, Case No. 4,964,] 

6. The title of the purchaser thus failing un- 
der the proceedings in bankruptcy, his pur- 
chase does not impair his rights as mortgagee, 
but he should be restored to his rights as such, 
as they existed at the time of his purchase. 

7. A mortgage covering fixtures, a stock of 
goods on band kept for sale, and all such as 
should afterwards be purchased and put into 
the store, may be valid as to the fixtures, but 
void as to the goods. 

[Cited in Re Kirkbride, Case No. 7,839.] 
[Cited in Hayes v. Westeott (Ala.) 8 South. 
338. Cited contra in Wilson v. Voight 

1 [Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission.] 



(Colo. Sup.) 13 Pac. 729. Cited in Rochel- 
eau V. Boyle (Mont.) 28 Pac. 879,] 

8. By virtue of sections 1 and 20 of the bank- 
rupt act the court has tiie right to take posses- 
sion of and sell mortgaged property, free from 
the lien without first satisfying it, but in such 
case the lien is transferred to the funds in court. 

[Cited in Davis v. Anderson, Case No, 3,623; 
Sutherland v. Lake Superior Ship Canal, 
Railroad & Iron Co., Id. 13,643.] 

9. This is a matter of discretion; and if the 
mortgaged property is of less value than the 
debt, or if of no marketable value, and there is 
no question as to the validity of the lien, it 
should be delivered to the creditor. 

This was an involuntary petition in bank- 
ruptcy filed against Joseph Kahley and others, 
partners doing business in Janesviile, Wis- 
consin. The proceedings were commenced 
on the 20th of October, 1870, and the custo- 
mary warrant issued to take possession of the 
bankrupts' property. The marshal, on the 
21si^ seized by virtue of Ms warrant a stock 
of goods consisting of toys, candies and cigars, 
and the fixtures in the store or salesroom used 
for the business. The bankrupts had been for 
about a year previous thereto engaged in sell- 
ing and dealing in that class of goods. In 
February, 1870, the bankrupts gave to Daniel 
C Ilgen their notes, one for §475, which was 
for the balance of the purchase price of the 
interest of said Hgen in said business sold 
to Kahley, and the other for $500, being for 
balance due to Ilgen from Manning for money 
put into the business for Manning; and to 
secure the notes they gave a chattei mortgage 
upon the stock of goods on hand, and such 
as might afterwards be purchased and put 
into the store, and also upon the fixtures. 
One note became due October 12, 1870, and 
was not paid. Ilgen then purchased the whole 
of the stock and fixtures at $600 over and 
above his mortgage, and gave them two 
notes of §300 each, one payable to each, 
and gave up his notes against them secured 
by his mortgage, and went into possession as 
such purchaser. At this time Hgen knew that 
their debts greatly exceeded their assets. 
Hgen, then, on these facts, applied to the court 
for an order that the property be restored to 
him. 

Tenney, McClellan & Tenney, for creditors. 
Conger & Sloan, for mortgagea 

HOPKINS, District Judge. A great many 
questions have been raised and discussed by 
the respective counsel on the argument. Those 
that I regard as decisive of the case I will 
proceed to dispose of. The creditors in- 
sist that the mortgage is void as, against 
the partnership creditors, because the notes 
or the debts which it was in fact giveii to 
secure, were individual debts of the respec- 
tive partners, and not properly a partnership 
demand. 
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T think the mortgage is good as against the 
partnership property. Kirby v. Schoonmaker, 
3 Barb. Ch. 46. The rule that prefers part- 
nership property to the payment of partner- 
ship debts is for the benefit of the partners, 
and they may waive it, which I think they 
did in this case, by giving their notes and 
mortgage upon the partnership property to 
secure them, notwithstandmg the debts for 
which the notes were given were the indi- 
vidual debts of the bankrupts. 

The sale of the property by the bankrupts 
to Ilgen on the 13th or 14th of October, was 
not made in the usual and ordinary course of 
business of the bankrupts, and is therefore 
prima facie evidence of fraud under section 
35 of the banknipt act. It may also have 
been fraudulent by the common law, and the 
fact that a jury so found, and the ready ac- 
quiescence of both parties in such finding, 
and their attempting to change their condition 
immediately thereafter, is very strong evi- 
dence that they understood that it was; and 
if I were to decide the case upon the evidence, 
as to the bona fides of that sale, I think I 
should have to hold it fraudulent and void 
as to the creditors, without reference to the 
bankrupt act. But as I consider it a sale 
out of the "ordinary course of business," and 
as Ilgen must have had good reason to believe 
that they wei-e insolvent at the time, I think 
it is clearly void under the bankrupt act 

But notwithstanding the sale was void, and 
Ilgen not entitled to the property under it as 
against the creditors, still I think he has a 
right to assert his lien by virtue of his mort- 
gage so far as that is valid. I do not think his 
purchase, which the creditors have a right to 
avoid, impairs his rights under his mortgage. 
But on the title failing that he supposed he 
got by the purchase, I think he would be 
restored to his rights as mortgagee, as they 
existed when he attempted to purchase. His 
title under the pturchase he would lose, but 
nothing more. 

The creditors would not be placed, by reason 
of the attempted purchase, in any better con- 
dition than they were before, nor he in any 
worse. It is like a case where usury is in- 
tei-posed to a note given in renewal of a valid, 
existing debt. If the new security is declar- 
ed void for usury, the plaintiff's right to re- 
cover on the original indebtedness is revived. 
Eastman v. Porter, 14 Wis. 39; Meshke v. 
Van Doren, 16 Wis. 319, and cases there cited. 

I now come to the consideration of the 
more important question— what property is 
bound by the Ilgen mortgage? It is certain- 
ly invalid as to the after-acquired property. 
Chynowith v. Tenney, 10 Wis. 397; Single v. 
Phelps, 20 Wis. 398; Gardner v. McEwen, 
19 N. Y. 123. But it is claimed to be valid 
as to the fixtures, and as to such portions of 
the stock as remain, and can be identified as 
being on hand when it was given. There 
is no doubt but that it may be inoperative as 
to part, and binding as to the residue. There- 
fore, as to the fixtures which have not been 



changed, I think it is good. But as to such 
portions of the stock as may not have been 
sold, and can be identified, I think, according 
to the weight of authority, it cannot be sus- 
tained. 

The mortgage was upon a stock that was 
kept for sale, and unquestionably both par- 
ties expected that it would be sold. The 
mortgagors were engaged in selling that class 
of goods as a business. They bought them 
to sell, and intended and expected to sell 
them. So that I must presume that it was 
understood and expected by both parties that 
the mortgagors would sell the stock then on 
hand, and put in more from time to time as 
they might be able or wish to do, and as they 
in fact did. And which view is strengthened 
and made almost conclusive by the clause in 
the mortgage relating to after-acquired goods. 
That being the case, I think the mortgage of 
the whole stock that might be sold by the 
mortgagors is vitiated as to creditors. 

The supreme coiurt of Illinois, in Bamet v. 
Fergus, reported in 51 111. 352, have decided 
a mortgage under such circumstances to be 
void; in which decision I fully concur. If 
there had been a clause in the moi-tgage giv- 
ing the mortgagors the right to sell the stock 
and use the money as they might choose, it 
would have rendered the mortgage void in 
law as to the whole stock. Place v. Lang- 
worthy, 13 Wis. 629; Gardner v. McEwen, 19 
N. Y. 123; CoULds v. Slyers, 16 Ohio, 547; 
Jordan v. Turner, 3 Blackf. 309; Edgell v. 
Hart, 5 Seld. [9 N. Y.] 213. 

To sustain a mortgage accompanied by such 
an agreement, consent or undei-standing, 
would allow a mortgagor to sell the mort- 
gaged property as he saw fit, use the proceeds 
for his own benefit, exercise all the control 
and enjoy all the advantages of an absolute 
owner, in defiance of his creditors. A mort- 
gage accompanied by such an agreement or 
consent is no protection to the mortgagee. 
Such an arrangement defeats its essential na- 
ture and quality as a mortgage, so that It 
cannot in a legal sense be called a security. 
It is nothing more than the expression of a 
confidence by the mortgagee in the mort- 
gagor. 

To permit a debtor to guard his property 
against his other creditors by such a mort- 
gage, would enable him to hinder and dday 
them as long as he and his confidential mort- 
gagee might see fit I am fully satisfied that 
a mortgage upon a stock of goods which au- 
thorizes the mortgagor to sell them and re- 
place with others at such times and in such 
manner as he may determine, and use the 
proceeds genei-ally as he saw fit, is void as 
to such goods as the power of sale relates to. 

Then the question arises, how may it be 
proven? If it is inserted in the mortgage, it 
is proven by the production of the mortgage; 
but if it is not, it may be proven by evidence 
aliunde. It is not necessaiy that it should be 
in writing or in the mortgage. It may be 
proven by parol, or inferred from eircum- 
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stances and the conduct of the parties. It 
must of course he established hy legal and 
competent evidence, and when thus estab- 
lished it is fatal to the -security. If it ap- 
peared upon the face of the mortgage, it 
■would be held void by the court; 13 Wis. 
629, supra. But if not there, and it appeared 
by evidence aliunde, it would be the duty of 
the court to instruct the jury that such con- 
sent or understanding would avoid the mort- 
gage. 

And as I think the testimony shows that it 
was understood between Ilgen and the mort- 
gagors that they might continue to keep 
possession of and sell the stock of goods after 
the mortgage was given, and use the pro- 
ceeds at their discretion in buying other stock, 
the mortgage is void as to the whole stock, 
and only good as to the fixtures. 

It appears that after Ilgen had been in 
possession a short time, and after his pm:- 
chase had by a juiy in a justice court been 
decided to be void as against creditors, they 
attempted to trade back. But such re-trans- 
fer was after the commencement of these pro- 
ceedings, and when the marshal entered to 
take possession it was not wholly completed. 
Ilgen did not then claim to own the goods, 
but asserted his lien as mortgagee. 

I think the creditors may, therefore, either 
ratify the sale, and collect of Ilgen the $600 
he agreed to pay; or treat it as void, and take 
the goods. The goods were taken by the mar- 
shal, and afterwards delivered to a provision- 
al assignee appointed at the request of the 
counsel of Ilgen. 

The coimsel of Ilgen on this motion argues 
with much earnestness that this court had no 
right to take possession of the mortgaged 
property after a default in payment, and 
sell it without first paying ofiE the mortgage; 
particularly in this case, as he claimed the 
mortgagee was In possession when these pro- 
ceedings were commenced. 

Under sections 1 and 20 of the bankrupt act 
I have no doubt that this court has the right 
through its officers to take possession of and 
sell mortgaged property free from the lien of 
the mortgage, without first satisfying the 
lien. Houston v. Bank of New Orleans, 6 
How. [47 U. S.] 486; Foster v. Ames [Case 
No. 4,9G5]; Ex parte Christy, 3 How. [44 
U. S.] 308. In which case the lien is trans- 
ferred to the fund in court It is a matter 
of discretion with this court to sell subject 
to, or free from the lien or incumbrance. 

But this discretion should be exercised 
with due care and regard for the interest of 
the secured creditor, as well as the general 
creditors. And if the property was of less 
value than the debt, or had no marketable 
value, and there was no question as to the 
validity of the lien, it should be delivered 
to the secured creditdr instead of being sold. 
And in this case I should have ordered the 
fixtures delivered to Ilgen were it not that 
the creditoi-s question the validity of his 
mortgage. 
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I understood the counsel of Hgen to inti- 
mate that Hgen would now take the proper- 
ty and pay the ?600, and I understood the 
counsel for the creditors to say that if I 
should hold the mortgage as valid on the 
fixtures that the creditors would prefer to ac- 
cept the $600 instead of the goods. I shall 
therefore deny this motion of Hgen for the 
property. 

And I shall order that if he pay into the 
registry of the court ?600, and pay the fees 
and expenses of the provisional assignee 
within ten days, that the whole stock and 
fixtures be delivered to him; and shall order 
that Manning deposit in this court the note 
given him by Hgen for $300 for his share of 
the stock. 

I have charged Bgen with the expenses of 
the provisional assignee, as he was appoint- 
ed at his request And if Dgen does not 
comply with the above terms, the assignee 
shall then proceed to seU the goods and fix- 
tures—selling them separately, and pay the 
proceeds into this court, stating the amount 
for which he sold each separately. 

Consult In re Eldridge [Case No. 4,330] and 
Harvey v. Crane [Id. 6,178], and cases there re- 
ferred to. 

[NOTE. Upon an application by the bank- 
rupt Joseph Kahley, for his discharge, the court 
subsequently held that where the whole value 
of the bankrupt assets exceeded 50 per cent, of 
the debts proved, although the costs and expen- 
ses reduced the amount received by the credit- 
ors to less than 50 per cent., the bankrupt was 
entitled to his discharge without the assent of 
his creditors. Case No. 7,594.] 



Case ITo. 7,594. 

In re KAHLEY. 

[3 Biss. 169:1 6 N. B. B. 189; 4 Chi. Leg, 
News, 121; 5 Am. Law T. Hep. 175.] 

District Court W. D. Wisconsin. Jan. 22, 

1872. 

Discharge in BAXKRUPTcr — Assext op Cbedit- 

ORS— FiFrr per Cent. Clause. 

1; Since the amendment of July 27, 1868 [15 
Stat 227], a bankrupt is entitled to his dis- 
charge, without the assent of his creditors, if 
his gross assets equal 50 per cent of the debts 
proved, without deducting costs or expenses. 
[Cited in Be Van Biper, Case No. 16,874. 
Criticised in Be Vinton, Id. 16,951. Cited 
in Be Hyndman, 5 Fed. 712; Be Waggon- 
er, Id. 917.] 

2. The intention of congress in making this 
amendment clearly was to make the term "as- 
sets" as comprehensive as "estate," and relieve 
the debtor from the costs and expenses of the 
proceedings, 

[Cited in Be Van Biper, Case No. 16,874; 
Be McEwen, Id. 8,783; Be Taggert, Id. 
13,725.] 

3. Several cases commented on and criticised. 

Application by Joseph Kahley, one of the 
bankrupts, for a discharge. In this case the 
assignee received from the estate of the 
bankrupts a sum exceeding fifty per centum 

1 [Beported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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of the debts proven, without deducting the 
costs and expenses of the proceedings, but 
after paying the costs and expenses it did not 
equal fifty per centum of the debts. The 
debts -were all contracted since the 1st of 
January, 1869. The applicant, in his peti- 
tion, claimed that he -was entitled to his dis- 
charge without the assent of his creditors, as 
the amount of his assets received by the as- 
signee exceeded fifty per centum of the claims 
proven. The creditors had filed no formal 
opposition to a discharge, and did not appear 
in opposition to the application. 

I. O. Sloan, for petitioner- 

HOPKINS, District Judge. The determi- 
nation of the question involves a construction 
of section 33 of the bankrupt act [of 1867 (14 
Stat. 533)] as amended by the act of July 27, 
1868 [15 Stat 227]. The counsel for the 
bankrupt contends that in all cases where 
the value of the assets "equals fifty per cen- 
tum of the debts proven," a discharge should 
be granted as a matter of right On the 
presentation of the question to me, I thought 
it quite plain that such was the meaning, 
but upon an examination of the authorities I 
found it not quite so clear as I first thought I 
found that Judge Nelson, in Re Freiderick 
[Case No. 5,092] and Re Graham [Id. 5,661], 
had held that the term "assets," in the 33d 
section of the bankrupt act meant "the pro- 
ceeds of the debtor's property which are ap- 
plicable to the payment of his debts," and 
that Judge Blatchford, in Re Webb [Case 
No. 17,314], had concurred with Judge Nel- 
son's opinions, and said "that the proceeds 
of the bankrupt's property in the hands of 
the assignee subject to be divided among the 
creditors at the time of the hearing of the 
application for discharge, must be equal to 
fifty per centum of the debts proven." 

These authorities being at variance with 
my first impression of the meaning of the 
section as amended, I have given the subject 
a more thorough consideration than I had first 
thought it required. 

I dislike to differ from those eminent jurists, 
each of whom has done so much toward elu- 
cidating the bankrupt act, and in giving to it 
a harmonious and efficient operation. I 
should ordinarily do so with a good deal of 
distrust and hesitation, but upon the question 
now imder consideration, I do not feel much 
embarrassment for, to me, it seems exceed- 
ingly clear, although at variance with their , 
views. 

In Re Freiderick [supra] this question was 
not, it seems to me, fairly before the court 
or necessary to be decided, and the decision 
may therefore be considered as obiter. That 
was a case of voluntary bankruptcy "and 
the bankrupt before any debts were proven 
or assignee appointed, petitioned to have his 
assets appraised to show that they exceeded 
fifty per cent, of his provable debts. The 
judge denied the application as no debts had 



been proven or assignee appointed. The ap- 
plication was clearly premature, and what the 
judge said upon the construction of section 33, 
seems to me to have been unnecessary, and 
therefore not binding authority. And in Re 
Graham [supra] the court had ordered certahi 
property subject to a lien to be sold, dischar- 
ged therefrom, and that the lien be ti-ans- 
ferred to the fund in court The surplus of 
the proceeds, after paying off that lien, did 
not reach the required amount, and the ques- 
tion before the court was as to whether the 
amount of the fund applied in discharge of 
the lien was to be reckoned as a part of the 
"assets" in determining whether they equalled 
fifty per cent., and the court decided that it 
could not be, which disposed of that case, so 
the portion of his opinion affirming his views 
in Re Freiderick, as to the meaning of sec- 
tion 33, was not strictly necessary. In the 
report of the case In re Webb [supra], the 
facts are not stated, but from the opinion I 
should infer that the question was fairly be- 
fore the court. Judge Blatchford does not ar- 
gue the question or present any reasons for 
his opinion, but simply states his conclusions. 
In order to determine the question, it be- 
comes necessary to examine the history of the 
legislation upon the subject. Section 33, as 
originally adopted, declared that "no discharge 
shall be granted to a debtor whose assets do 
not pay fifty per centum of the claims against 
his estate, unless," etc. That clearly meant 
the proceeds of the bankrupt's property ap- 
plicable to the payment of the proven claims. 
In other words, net assets. The ordinary 
definition of the term "'assets" was qualified 
and limited by other parts of the sentence as 
much as if the word "net" had been placed 
before it 

But congress by the act of July 27, 1868, 
amended that clause so as to make it read "no 
discharge shall be granted to a debtor whose 
assets shall not be equal to fifty per centum 
of the claims proven," etc. 15 Stat. 228. The 
judge says, in Re Freiderick, "The amend- 
ment of July, 1868, although more favorable 
to the bankrupt has not changed the mean- 
ing of the word 'assets' in the section," and 
that as the section now stands it must be con- 
strued as if it read "the proceeds of the bank- 
rupt's property in the hands of the assignee, 
and subject to be divided among his creditors 
must be equal," etc. To such construction I 
cannot yield my assent I think before the 
amendment it was qualified by the context so 
that it meant net assets as before stated. But 
I think the amendment was adopted for the 
purpose of removing that restriction, and that 
it should now receive its ordinary significa- 
tion, which is as comprehensive as "estate" 
or "effects." We must presume that congress 
meant to make some change in favor of the 
bankrupt if the amendment was made in his 
interest as is admitted by the learned judge 
in Re Freiderick. But if they did not give 
him a right to a discharge based upon tlie 
gross value of his assets, then they certainly 
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did not improve his condition at all, for liefore 
he -was entitled to a discharge upon paying 
fifty per centum, and if he is not entitled to 
a discharge now unless "he has in the hands 
of the assignee" fifty per centum to pay upon 
his debts, the only change made by it was 
that before the amendment he would have to 
see that it was actually paid over, while un- 
der the amendment he must see that it is in 
the hands of his assignee ready to pay over. 
Certainly such could not have been the mean- 
ing of congress in adopting the amendment, 
and such a construction effectually deprives 
him of any substantial benefit or advantage 
conferred upon him or intended to have been 
given him by the amendment 

The clear intention of the amendment, to my 
mind, was to relieve the bankrupt of the costs 
and expenses of the proceedings. If the es- 
tate realized a sum equal to fifty per cent, he 
should be discharged, whether it went to the 
payment of costs and expenses or to the cred- 
itors. The costs and expenses are often, as in 
this case, largely increased by litigation be- 
tween the creditors and by suits brought by 
the assignee, over which the bankrupt had no 
control, and if the creditors are willing to 
waste the estate, or permit the assignee, who 
is their trustee, to do so in expensive litiga- 
tion, they should be responsible for the con- 
sequences to that extent that such costs 
should not be deducted from the proceeds of 
the bankrupt's estate in determining the 
amount his assets would pay if applied solely 
to the payment of his debts. 

It seems to me that the ordinary meaning of 
the word "assets" comprises the whole of a 
decedent's or insolvent's estate, unless limited 
by some qualifying word or expression. I 
think, as used in the section as amended, it 
must receive its ordinai-y signification, and be 
held to include all the estate of the banlmipt 
not that only which is applicable to the pay- 
ment of debts, but that applicable to the pay- 
ment of costs and expenses as well. In sec- 
tion 47 it is certainly so tised. It is there 
stated "that if suflELcient assets for the pay- 
ment of fees," etc., showing that it may be 
used, and is used, in the act as meaning the^ 
"estate" applicable alike to the payment of 
debts and expenses. I cannot find any au- 
thority in the act or any sufficient reason out- 
side of it, for giving to it a more limited sig- 
nification in that section than in the others 
where it is used. The word "estate" is used 
to express a like purpose in section 30, and 
the supreme court of the United States has 
construed "no assets" in the 29th section as 
meaning that the assignee "has not received 
or paid out any money on account of the es- 
tate." See form 35. The converse of the 
proposition would be, that if he had received 
or paid out money on account of the estate, he 
had received assets. 

Again, the amount to be divided among 
creditors in section 28, is called "estate and 
effects." I therefore think the words "estate,'-' 
•-'estate and effects," and "assets" are used 
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synonymously in the act The term "assets" 
in that section, as amended, is not, in my opin- 
ion, used to express the net balance to be dis- 
tributed among the creditors, as held by the 
judges in the cases referred to. But, on the 
contrary, it means the entire estate of the 
bankrupt, irrespective of the use to which it 
may be appropriated by the court; and as the 
assets of the bankrupts in this case exceeded 
fifty per centum- of the debts proven, the 
bankrupt is entitled to his discharge without 
the assent of his creditors; and in determin- 
ing the question as to whether the assets do 
amount to such sum, the cost and expenses of 
the proceedings are not first to be deducted. 
I am aware that in the administration of the 
bankruptcy act, the district courts occasional- 
ly differ as to the true meaning of some of its 
provisions. Such differences, I think, ought, 
as far as possible, to be avoided, for the good 
of the profession as well as of the parties, and 
I have, on questions of practice not involving 
any substantial right or principle, often yield- 
ed my opinion for the sake of conformity, but 
I cannot allow the convenience or advantages 
of conformity to control me when to do so 
would deprive a party of a valuable right se- 
cured to him by the act The discharge will 
be granted. 

[For hearing on the original petition, see Case 
No. 7,593.] 

NOTE. In a recent case in the district of 
Rhode Island, In re Vinton [Case No. 16,951], 
Knowles, J., declines to adopt the reason- 
ing and rule as here presented, and followst 
the authority of Judges Nelson and Blatchford 
in the cases above cited. Consult, also, In re 
Lincoln [Id. 8,353], in which case it is held that 
the bankrupt should receive his discharge, he 
not being responsible for any loss or mismanage- 
ment of the estate, and having no control over 
it. The rule in the Northern district of Blinois 
is the same as contended for by Judge Gres- 
ham. In re Thompson [Id. 13,937]. In Re Van 
Riper [Id. 16,874], it was held that although 
the bankrupt's assets, at the time they passed 
into the hands of the assignee, were worth more 
than fifty per cent, of the claims against his 
estate, yet as they did not realize in gross fifty 
per cent., the bankrupt could not be discharged 
except as to debts contracted prior to January 
1, 1869. OonsTilt also, In re Shower [Id. 12,- 
816]. 

Case Wo. 7,595. 

KAIN V. GIBBONBT et al. 

[3 Hughes, 397.] i 

Circuit Court W. D. Virginia. 1876.2 

Wills— CHAB1TA.BLE Bequest — Cebtaintt op 
Beneficiary. 

1. A clause in a will which provided that if 
the testator should become a member of any of 
the religious communities attached to the Ro- 
man Catholic Church, and should be so at the 
time of her death, then the previous bequests 
of her will to be avoided, and a fund named in 
the will was to go to Richard V. Wheelan, as 
bishop of said church, or his successor in said 
digni^, in trust for the benefit of the commu- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 101 U. S. 362.] 
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mty in which she should die a memher. Eeld,, 
not to be a good bequest to the "Sisters of St- 
.Toseph," as beneficiaries, and to Bishop Kain, 
successor to Bishop Wheelan, as trustee, for 
want of certainty. 

[2. Upon a bill asking for an issue of devis- 
avit vel non, and denying the existence of a 
will because of the incompetency of testatrix 
for infancy, a decree was made by consent set- 
ting aside the issue of devisavit, and provid- 
ing for certain payments under the will. It is 
claimed that this consent decree acts as a res 
judicata or as an agreement as to the sufficiency 
of the bequests under the bill. Edd to have no 
such effect.] 

[This was a bill in equity by Richard V. 
Wlieelan, bishop of Wheeling, against E. G. 
Oibboney, executrix of Robert Gibboney, de- 
ceased. The plaintiff having died pending 
suit, it was revived in the name of his suc- 
cessor, the present plaintiff, John J. Kain, 
as bishop of Wheeling.] 

RIVES, District Judge. According to the 
view presented of this cause by the com- 
plainant's counsel, it grows out of the con- 
ceded fact that the defendant, Robert Gib- 
boney's administratrix, is accountable for a 
fund of about §8,000 belonging to the estate 
of the late Eliza L. Matthews. That lady 
left a will, dated the 9th of December, 1854, 
which was admitted to probate in March, 
1861. By this will it was provided that if 
she became a member of any of the religious 
communities attached to the Roman Catholic 
Church, and should be such at the time of 
her death, then the previous bequests of her 
will were avoided, and the fund in question, 
by the terms of the will, was to go to Rich- 
ard V. Wheelan, as bishop of said church, 
or his successor in said dignity, for the bene- 
fit of the community of which she died a 
member. It is averred that this contingen- 
cy happened. That she died a member of a 
religious community attached to the Roman 
Catholic Church, known as the "Sisters of 
St. Joseph;" hence this suit is brought to 
recover this fund of the female defendant, 
so ascertained to be in her hands. This re- 
covery depends on the validity of this be- 
quest to the complainant; if void through 
his incapacity to take, or the uncertainty of 
the beneficiaries, then it must revert to the 
next of kin or heirs at law of the testatrix. 
Hence the obvious propriety and necessity 
of making them parties to this suit. But 
this necessity is supposed to be avoided by 
the result or compromise of a suit on which 
the complainant relies as having established 
his title to this fund. At my instance the 
record of that suit has been brought into this 
case. It appears to have been a bill of 
Alexander S. Matthews, a brother of the tes- 
tatrix, denying the existence of the will on 
the sole ground of the incompetency of the 
alleged testatrix by reason of her infancy, 
and asking for an issue of devisavit vel non. 
The heii-s at law of said Eliza L. Matthews 
were, of course, made defendants to this bill. 
In October, 1871, this issue was granted, and 



directed to be tried as between the legatees 
propounding the will, as plaintiffs, and the 
heirs at law as defendants. This was all 
that was really contemplated by the bill. 
No question was raised as to the validity of 
the bequest to Bishop Wheelan. And it is 
not seen how the prayer for general relief 
under such circumstances can be interpreted 
as enlarging the scope and design of said 
bill. 

Under this state of pleadings a decree was 
made by consent of counsel, setting aside 
and dismissing this issue of devisavit vel 
non, and after awarding Alexander S. Matth- 
ews one-tenth of this fund, and providing 
for certain other payments, directing "the 
devisee under the will of said Eliza Matth- 
ews to collect the residue of said estate." 
It is assumed and may be conceded that by 
the "devisee" the complainant in this case is 
meant. Now it is claimed that by this de- 
cree, either as res adjudicata, or agreement 
of parties, all questions as to the validity of 
this bequest were conclusively abandoned or 
waived; and the title ascertained to be only 
in the parties recognized as claimants by 
this consent decree. Hence, none but these 
parties are now made defendants to this 
present bill. But it is apparent that this 
consent decree does not purport to be the 
judgment of the court. Nothing was there- 
by submitted to the court or passed upon by 
it. There is, therefore, no pretence for as- 
signing to it the rank and conclusive effect 
of a res adjudicata. Nor can it be regarded 
as an agreement embracing the validity of 
this bequest, and foreclosing all future ques- 
tions in regard to it. The authority of the 
council signing this decree to bind the par- 
ties to such an agreement, so evidently be- 
yond the sphere of their employment in this 
case, may be well questioned. At any rate, 
the decree by their consent cannot bind the 
infant heirs at law of Eliza L. Matthews, 
defendants to that cause. 

I think, therefore, the bill in this case is 
framed upon a misconception of the legal 
force and effect of the consent order in the 
case of Matthews v. Matthews [Case No. 
9,287], and is, therefore, demurrable for 
want of proper parties. This defect, how- 
ever, is curable through leave to amend. 
But with my opinion of the Incapacity of 
the former or present plaintiff to sue, or take 
under this bequest, and of the invalidity 
thereof from the want of the requisite cer- 
tainty of the beneficiaries, it would be im- 
proper to grant this leave. I cannot believe 
that the terms of the bequest designate the 
bishop of Wheeling, or his successor per- 
sonally, as the trustee, without reference 
merely to his official character and official 
succession; on the contrary, I am of opin- 
ion that the employment of the term "trus- 
tee" is merely in substance and meaning a 
substitute for the phrase "in trust," used in 
the pecuniary legacy of §500 in the first 
clause of the will. But even if this were not 
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so, the cestui que trust, tlie "Sisters of St. 
Joseph," cannot be recognized as valid claim- 
ants under this wiU, and it is not in the 
power of this court to allow the enforcement 
of so vague, uncertain, and illegal a trust 
The demurrer, therefore, to the sufficiency 
of the bill must be sustained, and the bill 
dismissed. 

[NOTE. Mr. Justice Strong delivered the 
opinion of the supreme court affirmmg this case. 
The doctrine generally followed m this country 
allowing to courts of equity original and in- 
herent jurisdiction over charities is shown bj 
the learned justice to have no place in Virginia. 
The courts in that state have uniformly held 
that" charitable bequests are not to be upheld 
to any greater extent than ordinary trusts. 
The great uncertainty in the beneficiaries ren- 
ders the bequest nugatory. It is equally cer- 
tain that the complainant cannot stand upon the 
consent decree. No decree was made that the 
will was valid. The defendant was not a party 
to the agreement redted in the decree. More- 
over, it could confer no right upon the present 
complainant, who was not a party to the suit 
at that time. 101 U. S. 362.] 



TTATN (SPRAGTJE v.). See Case No. 13,250. 

Case No. 7,596. 

TTATN V. TEXAS PAO. E. 00. 
[3 Cent. Law J. 12; i 22 Int. Kev. Rec. 46.] 
Circuit Court, E. D. Texas. Nov. Term, 1875. 
Motion to Eemand— Ibkegui-arities ik Procdb- 
iNG Okder of Removai^Sufficienct of Peti- 
tion— Defexce Abisisg under Law of United 
States — Practice — Want of Jurisdiction, 
"When Shown— Acts of 1875 and 1868. 
1. Where a cause has been removed from a 
state court to the proper federal circuit court 
the federal court will not, if it otherwise would 
have jurisdiction, remand the cause on account 
of erroneous steps in the mode m which the 
cause was removed; as where it was alleged 
that the petition to lemove was not hied in 
time; that it was not sworn to by the person 
properly authorized, and that the bond was not 
signed by the defendant (a corporation), m its 
corporate capacity. 

2 A 'petition which showed that the defend- 
ant was a- corporation organized under certain 
acts of congress (naming them), and that it had 
"a defence to the plaintifE's action arising under 
and by virtue of a law of the United States, 
was held sufficient— especially where, in answer 
to the motion to remand, the defendant showed 
that its domicil and chief office were in another 
state. It is not required that the petition for 
removal should show the particular part of the 
constitution, or the particular act of congress, 
under which the defence exists, or that any 
averment be made as to how or in what manner 
the defence arises. 

3. The court, in this ease was of opinion, on 
motion to remand, that it had jurisdiction of the 
parties and of the subject matter, but said that 
the want of jurisdiction might be shown at the 
trial- since the act of 1875 [18 Stat. 470], 
makes it the duty of the federal court to re- 
mand the cause, if at any time after removal a 
want of jurisdiction shall appear. 

4. The act of 1875 relating to the removal of 
causes does not repeal that part of the act of 



1 [Reprinted from 3 Cent. Law J. 12, by per- 
mission.] 
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1868 [15 Stat. 227], upon the same subject 
which refers to corporations. 

[On motion to remand to the state court.] 

DUVAL, District Judge. Under the provi- 
sions of the act of congress of July 27, 1868, 
in connection -with that of the 3d of March, 
1875, regulating the removal of causes from 
state courts, the defendant has removed this 
cause from the district court of Hamson 
county in the state of Texas, to this court. 
The transcript of the record was filed here 
on the 19th October, 1875. The act of 186S 
provides, in effect, that where a suit has been 
commenced in a state court, against any cor- 
poration, other than a banking corporation, 
organized under a law of the United States, 
for any alleged liability of such corporation, 
the same may be removed for trial, to the ch:- 
euit court of the United States for the district 
where such suit is pending, upon the petition 
of the defendant, verified by oath, stating 
that such defendant has a defence arising un- 
der or by virtue of the constitution, or of any 
treaty or law of the United States. It ap- 
pears from the record, that the suit was com- 
menced in the district com-t of Harrison 
county, on the 10th May, 1873. On the 15th 
June, 1875, defendant filed its petition, pray- 
ing the removal of the cause under the act of 
March 3, 1875, and giving bond therefor. It 
further appears that this motion to move was- 
subsequently, by agreement of the parties, 
continued until the faU term of said court, 
without prejudice to either, and with leave to 
defendant to amend his motion or petition. 
The defendant did so amend on September 
21, 1875, and alleged that it was a corporation 
created and organized under and by virtue 
of certain acts of congress of the United 
States, and that it had a defence to plaintiff's 
action arising imder and by vh-tue of a law 
of the United States. This petition was 
sworn to by J. D. Davis, as solicitor of the 
defendant, and as authorized to appear and 
conduct suits for it in the state of Texas. A 
new bond for removal, under the amended 
petition, was given on the same day by de- 
fendant, and approved by the derk of the 
state court. Thereupon the order of removal 
was granted by the judge of the state court, 
and entered of record, etc., and the transcript 
was filed here on the 19th October, 1875. 

The plaintiff now files a motion to remand 
the cause to the district court of Harrison 
county, for the following reasons, viz.: 1st. 
Because the petition to remove was not filed 
within the time prescribed by law, and was 
not sworn to by any person properly author- 
ized, and because the bond given was not 
signed by the defendant in its corporate ca- 
pacity, or under its seal, etc. 2d. Because 
the defendant is not a corporation of the con- 
gress of the United States, but is a corpora- 
tion of the state of Texas, having its domicil 
in said state, etc. 3d. Because said petition 
does not show what defence the defendant has 
arising under an act of congress, or in what 
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maimer such defence could arise, etc. To 
this motion to remand, the defendant excepts 
and assigns several special grounds therefor, 
which it is not necessary to mention. 

My opinion is, that the reasons set forth by 
the plaintiff in the first ground of his motion 
to remand this case, were matters properly 
addressed to the consideration and discretion 
of the state court The judge there deemed 
that the petition for removal, the bond, etc., 
were made in compliance with the act of con- 
gress, and gave the order for removal accord- 
ingly. While I do not consider that the ac- 
tion of the state court, in allowing the re- 
moval, would absolutely preclude this court 
from enquiring into its legality, yet when the 
case has been removed, and it appears that 
this court has jurisdiction over it, I should be 
unwilling to remand it on account of defects, 
oceuiTing in the state court, in matters pre- 
ceding the order of removal, unless they were 
of a more serious and vital character than 
those pointed out in the motion now xmder 
consideration. 

As to the second and third grounds of the 
motion. The affidavit made by defendant in 
the state court, alleges that it is a corporation 
created and organized under and by virtue 
of certain acts of congress of the United 
States, to wit, an act entitled an act to incor- 
porate the Texas Pacific Railroad Company, 
approved March 3, 1871 [16 Stat. 573], and an 
act supplementary thereto approved June 22, 
1874 [18 Stat 197]; and that it has a de- 
fence to the plaintiff's action arising under, 
and by virtue of a law of the United States. 
And in the answer to the motion to remand, 
the defendant avers that its principal office 
and domicil are in the city of Philadelphia, 
in the state of Pennsylvania. When a cor- 
poration, other than a banking corporation, 
is sued in a state court, the act of congress of 
1868, only requh-es for its removal to the 
proper circuit court of the United States, that 
it shall file a petition for that purpose, veri- 
fied by oath, stating that such corporation has 
a defence arising under or by virtue of the 
constitution, or of any treaty or law of the 
United States. It is not required that the 
particular part of the constitution, or the par- 
ticular act of congress under which the de- 
fence exists, shall be set forth, or any aver- 
ment made as to how or in what manner the 
defence arises. In this case, the defendant 
has stated what the statute requires, and 
this, it seems to me, is sufficient 

I am of opinion that the defendant showed 
a proper case for removal, and that so far 
as the record, this motion and the answer 
thereto discloses, this court has jurisdiction 
both over the parties and the subject-matter. 
The want of such jurisdiction, however, may 
be shown upon the trial. The 5th section of 
the act of March 3, 1875, provides that in any 
suit removed from a state court to a circuit 
court of the United States, if it shall appear 
to the satisfaction of said circuit court at any 
time after such suit has been removed there- j 



to, that such suit does not really ajid substan- 
tially involve a dispute or controversy within 
its jurisdiction, the said court shall proceed 
no further therein, but shall dismiss the suit 
or remand it to the court from which it was 
removed. In accordance with the power thus 
given, if it should appear on the trial of this 
case, that the court was without jurisdiction, 
it would become its duty, as soon as this was 
made apparent to its satisfaction, to instruct 
the jury that it had no jvu:isdiction, and to 
dismiss or remand the case as it might think 
proper. Fisk v. Union Pac. R. Co. [Case No. 
4,827]; The Mayor v. Cooper, 6 Wall. [73 U. 
S.] 247, 254. 

In considering this motion, I have regarded 
the act of 1868, as unaffected by the act of 
1875, unless there be an actual conflict be- 
tween them. Certainly there is no repeal of 
that provision of the act of 1868, which re- 
lates to corporations. The exceptions of de- 
fendant to the plaintifE's motion are sus- 
tained. 



Case No. 7,597, 

Ex parte KAINE. 

[3 Blatchf. l.]i 

Circuit Court, S. D. New York. April 25, 
1853. 

Extradition — Arbest under Commissioners' 
Warrant— Habeas Corpus — Successive Writs 
—Effect of Supreme Court Decision on Col- 
lateral, Question — Treatt with Great Brit- 
ain. 

• ■"■* r^^^ proceedings on a writ of habeas corpus 
m the federal courts are not governed by the 
laws of the states on the subject hut by the 
eommon law of England, as it stood at the adop- 
tion of the constitution, subject to such altera- 
tions as congress may see fit to prescribe. 
[Cited in Re Morris, 40 Fed. 824.] 
[Cited in U. S. v. Eurdick, 1 Dak. 142, 46 N. 
W. 573.] 

2. Under that system, a decision under one 
writ, refusing the discharge of a prisoner, is 
no bar to the issuing of any number of other 
successive writs by any court or magistrate 
having jurisdiction. 

[Cited in Ex parte Cuddy, 40 Fed. 65.]' 
[Cited in Re Snell, 31 Minn. 112, 16 N. W. 

693; People ex rel. Lrawrence v. Brady, 50 

N. y. 192.] 

3. Where the prisoner was arrested under an 
extradition treaty between the United States 
and Great Britain, and committed by a magis- 
trate after examination, and then a habeas cor- 
pus was sued out by him before a circuit court 
of the United States, which, after a hearing, 
dismissed the writ and remanded the prisoner 
to be held under the commitment of the magis- 
trate: Sdd, that the decision of such court was 
no bar to an inquiry by a justice of the supreme 
court of the United States, upon a habeas cor- 
pus issued by him, into the legality of the de- 
tention of the prisoner under said commit- 
ment. 

[Cited in Re Henrich. Case No. 6,369; Re 
Macdonnell, Id. 8,772; Re Thomas, Id. 13,- 
887; U. S. V. Brawner, 7 Fed. 87.] 

4. The views expressed by Mr. .Justice Kel- 
son in his opinion in Re Kaine, 14 How. [55 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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U. S.] 103, 129, as to the construction of the 
treaty between the United States and Great 
Britain, of August 9th, 1842 (8 Stat. 572, 576), 
and of the act of congress of March 3d. 1843, 
passed in pursuance thereof (5 Stat. 623), and 
as to the jurisdiction of the committing magis- 
trate, and as to the competency of the evi- 
dence on which the prisoner was committed, ap- 
plied to this case, and the prisoner discharged 
on habeas corpus, after a warrant had been is- 
sued by the department of state for his surren- 
der to the British consul, to be carried back to 
Great Britain. 

5. Considerations stated, why, under said 
treaty, a demand must first be made directly 
upon the gOTemment of the United States by 
the British government for the surrender of a 
fugitive, and the authority of the former gov- 
ernment be obtained, before a warrant can be 
issued by a magistrate for the arrest of the fu- 
gitive. 

[Cited in Re Henrich, Case No. 6,369; Ke 
Macdonnell, Id, 8,771; Re Stupp, Id. 13,- 
563. Cited, contra, in Re Kelley, Id. 7,655. 
Cited in Es parte Van Hoven, Id. 16,859; 
Oas+TO V. De Uriarte, 12 Fed. 251, 16 
Fed. 96.] 

6. The proof before a magistrate, under a 
treaty of extradition, should, to warrant a 
commitment by him, be so fuU and satisfactory 
as to the commission of the offence charged, 
as, in his judgment, to authorize a conviction by 
him if he were sitting on the trial of the case. 

[Disapproved in Re Farez, Case No. 4,645. 
; Cited in Re McPhun, 30 Fed. 58.] 

This was a habeas corpus before Mr. Jus- 
tice Nelson, at chambers [on the part of 
Thomas Kaine]. For the report of the case 
in the supreme court, see In re Kaine, 14 
How. [55 U. S.] 103. 

James T. Brady, Richard Busteed, and 
Robert Emmet, for the prisoner. 

Ambrose L, Jordan, for the Britisb govern- 
ment. 

NELSON, Circuit Justice. The prisoner 
was originally apprehended on the 15th of 
June, 1852, under a warrant issued by Com- 
missioner Bridgham, under the treaty be- 
tween the United States and Great Britain, 
of the 9th of August, 1842 (8 Stat 572), on 
the application of Mr. Bar<day, the British 
consul at the port of New York, upon a 
charge of assault upon James Balfe, In Ire- 
land, with intent to murder. Upon hearing 
the allegations and proofs, the commissioner, 
on the 29th of June following, found him 
guilty of the charge, and directed that he be 
detained in custody, in pursuance of the pro- 
visions of the treaty, to abide the order of 
the president of the United States. On the 
1st of July, a writ of habeas corpus was 
sued out by the prisoner, returnable before 
the United States circuit court for the South- 
em district of New York, the Honorable 
Samuel R. Betts, district judge, presiding, 
founded upon an alleged illegal detention 
under the warrant of the commissioner. Up- 
on a return to the writ by the marshal, and 
a review of the proceedings that had taken 
place before the commissioner, the court, 
after consideration, held them to be legal 
and valid, and, on the 9th of the same month, 
dismissed the writ and remanded the pris- 



oner to the custody of the marshal, under the 
previous order of commitment by the com- 
missioner. [Case No. 7,598.] On the 17th 
of July following, the proceedings having 
been forwarded to the proper department at 
Washington, the acting secretary of state 
issued his warrant, directing that the pris- 
oner be surrendered and delivered up to Mr. 
[Anthony] Barclay, her Britannic majesty's 
consul. At this stage of the proceedings, 
an application was made before me, at cham- 
bers, for a writ of habeas corpus, to bring 
up the prisoner, upon an alleged illegal de- 
tention and imprisonment, which I refused 
until the whole of the proceeiangs that had 
taken place before the commissioner and the 
circuit court should be laid before me. These 
were subsequently furnished, and, upon a 
full and careful examination, I became sat- 
isfied that the commissioner possessed no 
jurisdiction over the case, and that the pro- 
ceedings were, in other respects, irregular 
and not warranted by law. But, instead of 
discharging the prisoner, differing in opin- 
ion, as I did, from my brother in the circuit 
court, and deeming some of the questions 
involved of sufficient magnitude and public 
interest to justify the submission of them to 
the highest judicial tribunal in the govern- 
ment, I adjourned the case to the next term 
of the supreme court of the United States, 
in conformity with the established practice 
in the king's bench of England in similar 
cases, [Case No. 7,597a.] That court, after 
argument and due consideration, and for 
reasons which were satisfactory to me, dis- 
tinguished the adjournment of the case from 
chambers to the term from a similar pro- 
ceeding in the king's bench, on account of 
the limited jurisdiction of the supreme court 
in respect to original proceedings, their pow- 
ers being mainly appellate, and consequent- 
ly dismissed the adjourned case for want of 
jurisdiction. The case was, however, pre- 
sented to that court in another form. An 
application was made to it directly by the 
prisoner for a writ of habeas corpus, the ap- 
plication being accompanied by the proceed- 
ings that had taken place before the com- 
missioner and the circuit court. But the 
questions involved failed to meet a judicial' 
determination, in consequence of a serious 
diversity of opinion among the members of 
the court, a majority of my brethren not con- 
curring in the interpretation to be given to 
the treaty and the act of congress passed in 
pursuance thereof, nor in respect to the ju- 
risdiction of the commissioner under whose 
order the prisoner had been committed for 
the purpose of his surrender to the British 
authorities. The application was consequent- 
ly denied, and an order entered dismissing 
the petition. The case before me, therefore, 
together with the questions involved on the 
return of the marshal to the writ of habeas 
coi*pus, which were adjourned to the . su- 
preme court, having been dismissed for want 
of jui'isdiction, or rather not having been 



KAINE (Case No. 7,597) 



[14 Fed. Cas. page 80J 



entertained for want of it, necessarily re- 
mained for a final liearing at cliambers, as 
tlie prisoner was in custody under the au- 
tliority of that writ, and must continue in 
such custody until discharged, or else be re- 
manded for the pm-pose of being dealt with 
as directed by the foi-mer commitment. The 
hearing at chambers upon the return was 
adjourned, accordingly, to the first Monday 
of this month, and the counsel on both sides, 
being advised thereof, have appeared and 
submitted their arguments upon the several 
questions arising in the case. 

The learned counsel appearing on behalf 
of the British authorities has objected that 
the decision of Judge Betts, sitting in the 
cii'cuit court, upon the return to the writ of 
habeas coi-pus before that court, it being a 
court of competent jurisdiction to hear and 
determine the question whether the commit- 
ment under the commissioner's order or war- 
rant was legal or not, is conclusive, and a 
bar to any subsequent inquiry into the same 
matters by virtue of this writ. I do not so 
understand the law. The learned counsel 
has referred to Mercein v. People, 25 Wend. 
64, as an authority. The question in that 
case arose under the statute of the state 
of New York regulating the proceedings up- 
on the writ habeas corpus; and, if the de- 
cision there is as supposed, it would not be 
an authority to govern this case. The ques- 
tion there, however, which arose upon the 
proceedings of a father to obtain the pos- 
session of an infant child from the custody 
and care of the mother, who had separated 
from her husband, is not analogous. But 
the conclusive answer to this objection is, 
that the proceedings upon this writ in the 
federal courts are not governed by the laws 
and regulations of the states on the subject, 
but by the common law of England, as it 
stood at the adoption of the constitution, 
subject to such alterations as congress may 
see fit to prescribe (Ex parte Watkins, 3 Pet. 
[28 U. S.] 193; Ex parte Randolph [Case No. 
11,558]); that, according to that system of 
laws, so guarded is it in favor of the liberty 
of the subject, the decision of one court or 
magistrate, upon the return to the writ, re- 
fusing to discharge the prisoner, is no bar 
to the issuing of a second or third or more 
writs, by any other court or magistrate hav- 
ing jurisdiction of the case; and that such 
court or magistrate may remand or discharge 
the prisoner, in the exercise of an independ- 
ent judgment upon the same matters {Ex 
parte Partington, 13 Mees. & W. 679; Cana- 
dian Prisoners* Case, 5 Mees. & W. 32, 47; 
The King v. Suddis, 1 East, 306, 314; Bur- 
dett V. Abbott, 14 East, 91; Leonard Wat- 
son's Case, 9 Adol. & E. 731). In one of the 
cases referred to, the prisoner had obtained 
this writ from two of the highest common 
law courts of England, and also from the 
chief justice of the king's bench, at cham- 
bers, in succession, and their judgments had 
been given upon the cause of his imprison- 



ment; and the learned judge, in delivering 
his opinion on the last application, alluding 
to the decisions on the former writs, refus- 
ing to discharge, observed, that this was no 
objection to the hearing on that occasion, as 
a subject in confinement had a right to call 
upon every court or magistrate in the king- 
dom, having jurisdiction of the matter, to 
inquire into the cause of his being restrained 
of his liberty. The decision, therefore, of 
the circuit court, upon a previous writ of 
habeas corpus obtained on behalf of the 
prisoner, refusing to discharge him, will not 
relieve me from inquiring into the legality 
of the imprisonment under the order of the 
commissioner, upon the present application. 
The learned counsel also asked permission 
to argue the questions arising upon the con- 
struction of the treaty and of the act of con- 
gress passed in pursuance thereof, and upon 
the jm'isdiction of the commissioner and the 
competency of the evidence before him lapon 
which the prisoner was found guilty, inas- 
much as those questions had not been argued 
before the supreme court on the side of the 
British government, as no counsel appearea, 
on that argument, in its behalf. The request 
was readily granted; and it is a matter of 
gratification to me, that I have had the bene- 
fit of the investigations and views of the 
learned coimsel, in aid of the fm:ther con- 
sideration which I have been called upon to 
give to the very important and somewhat 
difficult questions involved in the final de- 
termination of the case. For, although, upon 
the further consideration of these questions, 
I am obliged to adhere to the opinions orig- 
inally entertained, and which have been stated 
at large elsewhere, I am the more satisfied 
with their soundness, finding them unchan- 
ged after the able adverse argument submit- 
ted at the hearing. The opinions referred to, 
and which were conexurred in by two of my 
learned brethren, the chief justice and Mr. 
Justice Daniel, led to the conclusions: 1. 
That the judiciary possess no jurisdiction to 
entertain proceedings, under the treaty, for 
the apprehension and committal of an al- 
leged fugitive, without a previous requisition, 
made under the authority of Great Britain, 
upon the president of the United States, and 
his authority for the purpose; 2. That the 
United States commissioner, Mr. Bridgham, 
was not an officer, within the treaty or the 
act of congi-ess, upon whom the power was 
conferred to hear and determine the question 
of criminality, upon which determination the 
siirrender is to be made; 3. That there was 
no competent evidence before the commis- 
sioner, if he possessed the power, to authorize 
or warrant the finding of the offence charged. 
As I have already observed, the grounds up- 
on which these conclusions were arrived at 
have been stated at large elsewhere, and I 
shall not, on the present occasion, repeat 
them. They are such as would have satis- 
fied my mind, beyond all question or doubt, 
had it not been for the different opinions en- 
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tertained by four of my learned bretliren, 
for whose judgment I entertain a sincere re- 
spect. Those opinions, however, not being 
the opinions of a majority of the court, and 
there having been a dismissal of the case 
without any decision upon the merits, I am 
left to follow out my own convictions and 
conclusions, in the final disposition to be 
made of it; and, being satisfied of the sound- 
ness of them, I must enforce them, till I am 
otherwise authoritatively instructed. 

The practice of delivering up offenders 
charged with felony and other high crimes, 
who have fled from the coimtry in which the 
crime has been committed into a foreign and 
friendly jm'isdiction, is highly commendable, 
and sanctioned by the usages of interna- 
tional law. At the same time, It is a delicate 
power of government, which should be lim- 
ited, and guarded with great care, to pre- 
vent abuses, and be exercised with the ut- 
most deliberation and caution. The difficulty 
of entering into treaties for this purpose 
arises out of the character of the criminal 
codes of different nations, both as it respects 
the acts made penal by law, and the degree 
and mode of punishment annexed to offenses. 
An enlightened nation, with a criminal code 
ameliorated by the advance of civilization, 
would not enter into a treaty with a barbar- 
ous one, whose code was bloody and cruel. 
And, even among enlightened nations, the 
stipulations for surrender are cautiously lim- 
ited to a few specified crimes, of atrocious 
character, against persons and property. The 
treaty of November 19th, 1794 (8 Stat 116, 
129), between this coimtry and Great Britain, 
was confined to the crimes of mm'der and 
forgery. The present one of 1842 is more 
comprehensive, though still restricted, as Is 
also the treaty with France, of November 
9th, 1843 (8 Stat 580, 582). Mr. Jefferson, in 
1793, in a letter in reply to a demand by the 
French minister for the surrender of fugi- 
tives, observed: "The evil of protecting 
malefactors of every dye is as sensibly felt 
here as in other countries, but, until a ref- 
ormation of the criminal codes of most na- 
tions, to deliver fugitives from them would 
be to become their accomplices." 

Another objection to entering into these 
treaties is the difficulty of guarding against 
the abuse arising out of demands for the sur- 
render of political offenders, under the form 
of some of the crimes enumerated in the trea- 
ty. In most instances, perhaps, of political 
offences, the acts, detached from the political 
character of the transaction, would bring the 
case within some of the offences enumerated; 
and, unless the government upon whom the 
demand Is made takes the responsibility of 
distinguishing between the two, the treaty 
obligation would require the surrender. The 
sm'render, in such cases, involves a political 
question, which must be decided by the po- 
litical, and not by the judicial, powers of the 
government. It is a general principle, as it 
respects political questions concerning for- 
14FED.CAS. — 6 



eign governments, that the judiciary follows 
the determination of the political power, 
which has charge of its foreign relations, and 
is, therefore, presumed to best imderstand 
what is fit and proper for the interest and 
honor of the country. They are questions 
imfit for the arbitrament of the judiciary— 
especially so for the subordinate magisti-ates 
of the country. These questions growing out 
of political offences, greatly embarrass gov- 
ernments in canvassing the policy and ex- 
pediency of entering into treaties of exti-a- 
dltion, and, when they arise, are calculated 
to endanger the authority and force of such 
treaties. It was the apprehension of the peo- 
ple of this country, at the time, that the of- 
fence of Jonathan Robbins, who was de- 
livered up imder the treaty with Great 
Britain of 1794, was a political offense, which 
prevented a renewal of the stipulations from 
that time down to the present treaty of 1842, 
as it was claimed that he was an Amei-icau 
citizen, and had been Impressed on board of 
a British vessel, and that the crime was 
committed in rescuing himself from the hands 
of his oppressors. Assuming such apprehen- 
sion to have been well founded, the intense 
public Indignation that followed was cred- 
itable to the nation. 

These considerations, thus briefly stated, 
(for I have not the time to enlarge upon 
them), show that treaties of extradition in- 
volve, in the execution of them, great na- 
tional questions, which should be referred, 
in the first Instance, to the political power of 
the nation, and which, under our system of 
government, belong to the executive, as the 
head of the nation, to decide. The instances 
of political offences, in which demands may 
be made by one nation upon another for a 
surrender of the offender, are by no means 
imaginary or cases of no practical applica- 
tion. The history of the times informs us 
that, at this day, more than one government 
on the continent of Europe is agitated with 
apprehension and alarm on this subject, and 
from which even the government of England 
seems not to have been entirely free. And, 
in our own country, how many political of- 
fenders, who have sought an asylum here 
from the disastrous struggles for liberty in 
the other hemisphere, might be pointed out,, 
some of whom even might be the subject of 
a requisition under the very treaty in ques- 
tion. 

These are some of the considerations that 
strongly urge the interpretation of the treaty 
before us for which I have heretofore con- 
tended, and the result of which has been al- 
ready stated, and which is the one given to 
It by Great Britain in providing for its ex- 
ecution on her part. The demand by this 
government for the surrender of the fugitive 
must be first made directly upon that gov- 
ernment, and its consent and authority be 
obtained, before the judiciary can be called 
into requisition. In my judgment, this is 
a sound construction of the language of the 
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treaty, and carries out the intention and 
policy of tlie high contracting parties. The 
case immediately before me may be one of 
comparative miimportance, as the fugitive 
demanded is an obscure and humble indi- 
vidual, and may even be the proper subject 
of surrender, imder the treaty. But I cannot 
forget that the principles and rule of con- 
struction to be applied to him -will be equal- 
ly applicable to the case of a demand for the 
siu'render of a political offender, and to all 
•other cases falling within its provisions. I 
am, therefore, not at liberty to distinguish 
it, whatever may be the supposed merit of the 
application. I think the requisition should 
have been made, in the first instance, upon 
the executive, and his authority obtained, in 
order to warrant the interposition of the ju- 
diciary; and further, that the commissioner 
before whom the application was made, pos- 
sessed no jurisdiction of the case, not being 
an officer within the treaty or the act of con- 
gress passed in pursuance thereof; and that 
the evidence in the case, upon which the of- 
fence was found, was incompetent, and hence 
did not warrant the finding of the magistrate. 
The proof, in aU cases under a treaty of ex- 
ti-adition, should be, not only competent, but 
full and satisfactory, that the offence has 
been committed by the fugitive in the foreign 
jurisdiction — sufficiently so to warrant a con- 
viction, in the judgment of the magistrate, 
of the offence with which he is charged, if 
sitting upon the final trial and hearing of the 
case. No magistrate should order a sm'render 
short of such proof. 

The result is, that the prisoner is entitled 
to be discharged from imprisonment under the 
warrant or order of the commissioner, and, 
consequently, from arrest or confinement im- 
der the warrant issued by the acting secretary 
of state in pursuance thereof. But, as the 
discharge is in consequence of illegality in 
the proceedings imder the treaty, and as the 
question of surrender is one of which I can 
entertain jurisdiction, I am ready to hear 
any further evidence on behalf of the ap- 
plication, which the representative of the 
British government may see fit to present 

The counsel for the British government not 
being prepared to furnish proof that any au- 
thority had been given by the president of the 
United States for the arrest of the prisoner, 
he was discharged. 
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In re KAINE. 

[Betts' Scr. Bk. 261.] 

Circuit Court, S. D- New York. June, 1852. 

BXTBADITION — TkEATT WITH GrEAT BRITAIN — AR- 
REST UXDER Commissioners' "Warrast — Habeas 
Corpus — Proceeding before Court. 

[A writ of habeas corpus should not be grant- 
od to a prisoner whose commitmpnt by the com- 
missioner has been duly approved by the circuit 



court, unless all the proceedings before the com- 
missioner and the court are laid before the judge 
to whom the application is made.] 

[Application by Thomas Kaine for a writ 
of habeas corpus.] 

In the matter of Thomas Kaine, claimed as 
a fugitive from justice, under the treaty be- 
tween the United States and Great Britain, 
of the 9th August, 1842. 

NELSON, Circuit Justice. This is an ap- 
plication on the relation of Kame, for a writ 
of habeas corpus, a prisoner in jail, under 
the custody of the marshal for the Southern 
district of New York, charging that he is de- 
tained in prison by virtue of an order made by 
the circuit court of the United States of said 
district, dated July 9th, 1852, of the April 
term of said court, purporting to be made un- 
der the treaty between the United States and 
Great Britain of the 9th of August, 1842, and 
which order remands the prisoner to the cus- 
tody of the city marshal, to be detained under 
a commitment previously made by Commis- 
sioner Bridgham, under the provisions of the 
aforesaid treaty; and that since the granting 
of the said order by the circuit court, the act- 
ing secretary of the state for the United States 
has issued a warrant directing the marshal to 
surrender the prisoner to the government of 
Great Britain, in pursuance of the provisions 
of the said treaty. 

The case having been fuUy heard in the 
original proceedings before the commissioner, 
in accordance with the requirements of the 
treaty, and the act of congress in pursuance 
thereof, and the decision of the officer, com- 
mitting the prisoner for the purpose of a sur- 
render to the authorities of Great Britain, as 
a fugitive from justice, having been subse- 
quently revised and confirmed by the circuit 
court, I have declined gi-anting the writ of 
habeas corpus, or taking any step in the mat- 
ter of the application, until the whole of the 
previous proceedings in the case, including the 
evidence, points of counsel, before the com- 
missioner and opinion of the court, were laid 
before me, that I might be fully apprised of 
the grounds of the commitment, and of the 
objections to the same. It is proper to say, 
also, that I have entertained the case, and 
called for these proceedings, not with a view 
to an original hearing of the matter on habeas 
corpus for the purpose of passing upon the 
legality or illegality of commitment by the 
commissioner, or with a view to a revision of 
the order of commitment by the circuit court, 
and a final disposition of the same at cham- 
bers, but solely for the purpose of ascertain- 
ing whether or not the questions involved, 
or any of them, were of a character so diffi- 
cult and doubtful, and their final aetermina- 
tion by the highest authority of sufficient pub- 
lic interest, to require or justify the sub- 
mission of them to the supreme court of the 
United States. By a series of decisions in 
that court, the questions involved present ap- 
propriate subjects of examhiation in the exer- 
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cise of itsappellate powers. [Ex parte Burford] 
3 Cranch [7 U. SJ 448; [Ex parte Bollman] 4 
Cranch [8 TJ. S.] 75; [T3x parte Kearney] 7 
Wheat [20 U. S.] 38; [Ex parte WatkiQs] 
3 Pet [28 U. S.] 193; [Same Case] 7 Pet 
[32 U. S.] 568; [In re Metzger] 5 How. [46 U. 
S.] 189, 190. 

Looking at the case in this aspect, and with 
this view, I find the first and leading allega- 
tion is to the legality of the commitment by 
the commissioner, and the lawfulness of the 
•detention of the prisoner depends on this, as 
will he seen hereafter; namely, that he pos- 
sessed no jurisdiction over the case, and con- 
sequently that the warrant of commitment 
was void. The treaty provides "that the re- 
spective judges and other magistrates of the 
two governments shall have power, jurisdic- 
tion," &c,, "to issue a warrant," &c. The act 
of congress 12th August 1848 [9 Stat 302], 
passed to give effect to the provisions of this 
treaty, with others for extradition, provides, 
"that it shall and may be lawful for any of 
the justices of the supreme court, or judges 
of the several district courts of the United 
States, and the judges of the several state 
courts, and commissioners authorized so to 
do by any of the courts of the United States, 
are hereby severally vested with powers, ju- 
risdiction,'^ &C. Another section provides, 
"that it shall be lawful for the courts of the 
United States, or any of them, to authorize 
any person or persons to act as commissioner 
or commissioners under the provisions of this 
act," &C. The commissioner before whom the 
proceedings were had has not been appointed 
under and in pursuance of this act of con- 
gress, as one of the officers to carry into ex- 
ecution the provisions of the treaty, but act- 
ed in pursuance of his powers derived from 
an appointment under previous acts of con- 
gress, for the discharge of other special and 
limited duties; and, were it not for a con- 
trary opinion ejrpressed by the learned dis- 
trict judge sitting in the circuit [Case No. 7,- 
598] I should have entertained a very decided 
opinion that he possessed no power under the 
act of 1848, to entertain the proceedings in 
question; and, that an appointment by the 
court, in pursuance of the power conferred by 
that act, was essential to give the commission- 
er jurisdiction. It is said, however, that, ad- 
mitting the commissioner possessed no juris- 
diction imder and in pursuance of the act of 
1848, still he was competent to act under and 
by virtue of the power conferred by the 
treaty, independently of the act of congress; 
and that the limitation of authoi-ity by the 
act could not control the provisions of the 
treaty, even if in conflict with them. We 
have seen that according to the treaty, "the 
respective judges and other magistrates of 
the two governments" are empowered to ar- 
rest and examine the fugitive; and the ar- 
gument is that the commissioner is a magis- 
trate of the government of the United States, 
within the meanhig of the treaty. 

Besides taking bail, and depositions of wit- 
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nesses in civil cases, these officers by the 
act of congress of 23d August, 1842, are au- 
thorized to arrest offenders for any crime, or 
offence against the United States, and impris- 
on or bail the same. The thirty-third sec- 
tion of the judiciary act [1 Stat. 91J conferred 
the same power upon justices of the peace 
of any of the states. The possession of these 
powers by the commissioner, whose proceed- 
ings are in question, constituted him, as al- 
leged, a magistrate within the terms of the 
treaty, and by virtue of which, as such magis- 
trate, he had a right to act in the premises, 
notwithstanding the omission, if not exclu- 
sion, of these officers by the terms of thef 
act of congress, passed to carry into execution 
the provisions of the treaty. Whether or not 
this view will sustain the competency of the 
commissioner to act under the treaty, inde- 
pendently of any power conferred upon him 
by the act of 1848, is a question upon which I 
do not purpose, at this time, to express an opin- 
ion. It is sufficient to say that it is one, at 
least, involved in much difficulty and doubt, 
and well deserves the consideration and judg- 
ment of the supreme court If the view is a 
sound one, it would seem to follow, that all 
justices of the peace, in the several states, 
possess the like powers to arrest and commit 
under the ti'eaty, by virtue of their characters 
as magistrates derived from the powers con- 
ferred under the thirty-third section of the 
judicary act of 1789. We can hardly suppose 
this to have been the intention of the fram- 
ers of the treaty. 

Another ground of objection to the jurisdic- 
tion of the commissioner is, that it was not 
shown before this officer previous to the in- 
stitution of the proceedings, or pending the 
same, that the government of Great Britain, 
or any officers authorized by the government, 
had applied or made a demand, for the arrest 
of Kaine under the treaty; and that an ap- 
plication on behalf of that government was 
essential to give jurisdiction to act in the 
matter. The treaty provides "that the United 
States and her Britannic majesty shall upon 
mutual requisitions by them, or their minis- 
ters, officers, or authorities, respectively 
made, deliver up to justice all persons," &c. 
In this case the application for the arrest 
was accompanied by a request from the Brit- 
ish consul, resident in the city of New York, 
which would seem to bring the case within 
the words of the treaty. The act of congress 
is silent on the subject The language of the 
treaty is very broad, and if construed literal- 
ly, would confer authority upon any officer 
of the British government however sub- 
ordinate, and whether civil or military, to 
make the necessary requisition upon this for 
the arrest of the fugitive, and so in the case 
of a requisition of this government upon 
Great Britain. But this can hardly be the 
true construction to be given to the treaty. 
There must be some limitation in respect to 
the officers of the respective governments au- 
thorized to make the requisition. There may 
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tie some difficulty in settling this limitation 
in the absence of any regulation by act of 
congress. Perhaps the true construction may 
be that the requisition shall be made by the 
government, through the usual organs by which 
the one holds communication with the other, 
or by any minister or officer, specially au- 
thorized by such government to make the 
same. It would scarcely seem fit, as it re- 
spected either government, that this power to 
claim, as prosecutor, an arrest and committal 
of the supposed fugitive, should be lodged 
in the hands of every and any officer of the 
same, who might choose to act in the matter. 
The act of congress provides, that in every 
case of complaint, and of hearing upon the 
return of the warrant of arrest, copies of the 
depositions upon which an original warrant 
in any such foreign country may have been 
granted, certified under the hand of the per- 
son or persons issuing such warrant, and at- 
tested upon the oath of the party producing 
them to be true copies of the original depo- 
sitions, may be received In evidence of the 
criminality of the person so apprehended. 
The provision makes copies of the depositions 
used before a foreign magistrate who may 
have issued a warrant there against the of- 
fender, certified by said magistrate, and 
proved to be copies of the original, competent 
evidence before the magistrate here acting un- 
der the treaty. 

The act of congress, doubtless, contemplates 
that the copy of depositions shall be certified 
by a magistrate in the foreign country, of com- 
petent jurisdiction, to issue the warrant there, 
for the offence, and to commit for trial and 
punishment; and to make these evidence, at 
all, before the magistrate here under the 
requisition, it should be first shown to his sat- 
isfaction by competent proof that the person 
issuing the warrant, and certifying the 
depositions, possessed the requisite jurisdic- 
tion. Without such jurisdiction the whole 
proceedings in the foreign country would be 
coram non judice, and void. Upon the whole, 
without pursuing the case any further, I am 
satisfied, upon the view I have taken of the 
several questions presented, but more espe- 
cially the first one, involving the power of the 
commissioner, as well as on account of the 
importance of settling the construction of the 
treaty and the act of congi-ess in pursuance 
thereof, so as to avoid controversies and de- 
lays hereafter in these proceedings, it is fit 
and proper that these questions should be 
submitted to the consideration and judgment 
of the supreme court. As I have already 
stated, the commitment of the prisoner stands 
upon the authority of the commissioner, the 
circuit coiurt being of opinion that it was le- 
gal and valid, and remanding the prisoner to 
custody under that order. I shall, therefore, 
allow the habeas corpus, making it return- 
able before myself; and when the return is 
made formally by the marshal (the substance 
of which is now before me in the preliminary 
application), I shall direct an order to be en- 



tered, in consequence of the difficult and im- 
portant questions involved, that the case be 
heard before all the justices of the supreme 
court of the United States, in banc, at the 
beginning of the next term of said court. As 
the making up of the record will be matter 
of form, it will not be necessary that the 
prisoner be brought up on the rfeturn of the 
writ before me, but he may remain in custo- 
dy till the final disposition of the case. 

[NOTE. An original application was made 
directly to the supreme court for habeas corpus 
on behalf of the prisoner. This application and 
the adjourned case were considered together. 
A majority of the court, Mr. Justice Cathron 
delivering the opinion, were for dismissing the 
adjourned case for want of jurisdiction, and for 
denying the application for the writ of habeas 
corpus; holding that the commissioner had jii- 
risdiction, and that there was sufficient evi- 
dence before him to establish the official charac- 
ter of the magistrate before whom Balfe's depo- 
sition was taken, and that the copy proved to be 
a true copy by Meagher was properly received. 
Justices McLean, Wayne, and CJrier concurred 
in this opinion. Mr. Justice Curtis also con- 
curred in dismissing the adjourned case and de- 
nying the application for the writ, but placed 
his decision on the ground that, if the writ was- 
issued, the court would have no jurisdiction to- 
inquire into the cause of commitment. Mr- 
Justice Nelson delivered a dissenting opinion, 
which was concurred in by Mr. Chief Justice- 
Taney and Mr. Justice Daniel. The questions 
involved failed to meet a judicial determina- 
tion in consequence of the diversity of opinion 
among the members of the court. The ma- 
jority concurred in dismissing the adjourned 
case and denying the writ of habeas corpus. 
14 How. {55 U. S.) 103. The adjourned case, 
having been dismissed by the supreme court, 
was subsequently heard by Justice Nelson in 
chambers, and upon the question of want of ju- 
risdiction of the commissioner the prisoner was- 
discharged. Case No. 7,597.] 



Case "No, 7,598. 

In re KAINE. 

[10 N. Y. Leg. Obs. 257.] 

Circuit Court, S. D. New York. July 9, 1832. 

Habeas Corpus — Treaty between the United- 
States ASD Great Buitais. 

1. A district judge can hold a circuit court, 
in the absence of a circuit judge, and exercise 
all the powers of a circuit court. 

2. A district judge allowing a writ of habeas 
corpus at his chambers in term time of the cir- 
cuit, may at his discretion, make it returnable 
in the circuit court. 

3. The treaty with Great Britain of August 
9, 1842, or the act of congress of August 12, 
1848 [9 Stat. 302], do not affect the authority of 
the federal courts or judicial ofiicers, in allow- 
ing and acting upon a habeas corpus to inquire 
into imprisonments thereunder. 

4. Proceedings in the federal courts on ha- 
beas corpus are not governed by state legisla- 
tion, hut are in conformity with common law 
rules. 

5. A prisoner cannot traverse the return to a 
writ of habeas corpus, nor demand an issue on 
the legality of his commitment. 

6. He may show on the face of the proceed- 
ings or aliunde, the incompetency of the magis- 
trate to grant the writ, or that the subject 
matter was not brought vv'ithin his jurisdiction.. 
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7. The federal judiciary can execute the pro- 
visions of the treaty in respect to fugitives from 
justice, without any aid from an act of con- 
gress. 

S. The commissioner who ordered the com- 
mitment in this case, was a magistrate within 
the meaning of the treaty; but he is not author- 
ised in tliat character to talie proceedings under 
the statute. 

9. The magistrate acts upon complaints on 
oath, and no requisition to him is demanded 
by the treaty. 

[Cited in Re Thomas, Case No. 13,887J 

10. The requisition is a diplomatic act ad- 
dressed to the government, after commitment 
of the prisoner. 

11. If a preliminary requisition or application 
to the magistrate be necessary to legalise his 
action, a resident consul is a proper officer to 
make it. 

12. The act of congress of August 12, 1848, 
operates in aid of the treaty. The sixth sec- 
tion, authorising a copy of the original deposi- 
tion to be used, applies if the proceedings be be- 
fore a magistrate. The provisions of the two 
are not in conflict, and the question as to the 
supremacy of the treaty does not arise. 

[Cited in Re McPhun, 30 Fed. 58.] 

13. The act is valid and a law to the United 
States courts, if it direct the surrender of fugi- 
tives from justice in cases not named in the 
treaty. 

14. This commissioner, by his appointment 
by this court in October term, 1850, was a com- 
missioner authorised to take cognisance of the 
case, under the act of August 12, 1848. The 
statute empowers him to act upon complaint on 
oath, and does not exact any requisition. The 
return and accompanying documents show that 
the case was brought legally within the jurisdic- 
tion of the commissioner, and that there was 
probable cause for committing the prisoner. 

[Cited in Re Macdonnell, Case No. 8,772.] 

15. This court has no authority to reverse the 
decision of the commissioner for error or irreg- 
ularity, nor to determine the credit or weight of 
the evidence on which he acted. 

[Cited in Re Henrich, Case No, 6,369; Re 
Macdonnell, Id. 8,772; Re Stupp, Id. 13,- 
563.] 

16. The case is not bailable, and the prisoner 
not being entitled to a discharge, must be re- 
manded to the custody of the marshal. 

On the 1st day of July, Inst., a habeas cor- 
pus was allowed by the United States dis- 
trict judge, directing the marshal to have the 
body of Thomas Kaine, by him imprisoned 
and detained, as it is said, with the cause of 
such imprisonment and detention, before the 
United States circuit court for the Southern 
district of New York, forthwith to do and re- 
ceive, &c., &c. On the same day, the mar- 
shal returned the writ into court, stating that 
he held and detained the prisoner by virtue of 
a wai'rant and commitment, copies of which 
were annexed to the writ, and that he also 
produced the original thereof in court. The 
first was a warrant bearing date the 15th of 
June last past, issued under the hand and 
seal of Joseph Bridgham, of the tenor follow- 
ing: "The President of the United States of 
America. To the Mai*shal of the United 
States for the Southern District of New Tork, 
and to His Deputies, and to Any or Either 



'of them. Whereas, under just suspicions, 
complaint hath been made under the treaty 
between the United States and her majesty 
the queen of Great Britain and Ireland, con- 
cluded and signed at Washington, on the 9th 
day of August, 1842, on oath before me, the 
undersigned, Joseph Bridgliam, Esq., one of 
the commissioners appointed by the circuit 
court of the United States, for the Southern 
district of New York (a magistrate), that one 
Thomas Kane, or Kaine, or Cain, then of 
Coolen, in the county of Westmeath, in that 
part of the dominions of the said queen, called 
Ireland, did, on or about the fifth day of 
April, in the year one thousand eight hun- 
dred and fifty-one, at Coolen, aforesaid, and 
within the jurisdiction of the said queen, felo- 
niously and maliciously fire a pistol, loaded 
with powder and lead, at one James Balfe, 
with the intent to murder him, and thereby, 
then and there, did wound the said James 
Balfe. And that the said Thomas Kane, or 
Kaine, or Cain, is a fugitive from justice in 
relation thereto, and is now somewhere with- 
in the jurisdiction of the United States court 
for the Southern distiiet of New York. We, 
therefore, command you forthwith to take the 
said Thomas Kane, or Kaine, or Cain, and 
bring him before me, the said commissioner, or 
any other magistrate, to the end that the evi- 
dence of criminality may be heard and deter- 
mined, pursuant to the treaty aforesaid. Wit- 
ness my hand and seal, this fifteenth day of 
June, in the year one thousand eight hundi*ed 
and fifty-two, and of the independence of the 
United States of America the seventy-sixth. 
(Signed) Joseph Bridgham, United States 
Commissioner for the Southern District of 
New York. (L. S.) Charles Edwards, Attor- 
ney, New York." The second was a commit- 
ment under the hand and seal of the same of- 
ficer, beai-ing date, June 17, 1852, as follows: 
"June 17, 1852, committed for examination. 
Joseph Bridgham, U. S. Commissioner,"— and 
afterwards a commitment, bearing date June 
29, 1852, of the tenor foUowing: "United 
States of America, Southern District of New 
York, ss.— In the Matter of Thomas Kaine. 
This case having been heard before me, on 
requisition, through Anthony Barclay, Esq., 
her Britannic majesty's consul at the port of 
New York, that the said Kaine be committed 
for the purpose of being delivered up as a 
fugitive from justice, pursuant to the provi- 
sions of the treaty made between the United 
St,ates and Great Britain, August 9, 1842, I 
find and adjudge that the evidence produced 
against the said Kaine is sufficient in law to 
justify his commitment on the charge of as- 
sault with intent to commit murder, had the 
crime been committed within the United 
States. Wherefore, I order that the said 
Thomas Kaine be committed, pui-suant to the 
provisions of the said treaty, to abide the or- 
der of the president of the United States in 
the premises. Given under my hand and seal 
at the city of New York, this 29th day of 
June, 1842. (Signed) Joseph Bridgham, Unit- 
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ed States Commissioner for the Southern Dis- 
trict of New York. (L. S.) Directed to the 
Marshal of the Southern District of New 
York." 

Brady, Busteed & Emmet, for prisoner, 
claimed his discharge from aiTest. 

C. Edwards, in support of his commitment, 
moved that the writ of habeas corpus he dis- 
charged. He took two grounds of exception 
to the competency of the judge: First, that 
he had no authority to order the habeas cor- 
pus returned into the circuit court, or to act 
solely in that court, and adjudicate upon the 
subject; and, second, that, whether the pris- 
oner was rightfully imprisoned and detained, 
in this ease, were questions submitted by the 
law of the land to the determination of the 
president of the United States, exclusive of 
the judiciary. 

THE COURT du:ected these points, if in- 
sisted upon, to be argued with the main ques- 
tions in the case. 

Mr. Brady moved for leave to traverse the 
marshal's return, and to that end offered to 
file a traverse of the tenor following: "On 
habeas corpus traverse: Thomas Kaine trav- 
erses the return made by the marshal of the 
United States, and states that there has been 
no requisition made by the British on the 
American government for the surrender of 
said Kaine. That Joseph Bridgham, Esq., by 
whom he was directed to be arrested and has 
been committed, is not a magistrate within 
the meaning of the treaty, under which said 
Bridgham professes to have acted, nor was 
he ever duly appointed or authorized to take 
cognizance of the proceedings against said 
Kaine. And the said Kaine further states 
that no legal evidence was adduced to said 
Bridgham to show that said Kaine could be 
lawfully demanded or surrendered under the 
treaty above mentioned, or was ever guilty of 
any offense designated or included in that 
ti-eaty. And the said Kaine insists that nei- 
ther the warrant nor commitment issued by 
said Bridgham, shows facts establishing any 
jurisdiction in him over the person or liberty 
of said Kaine. Dated July 1st, 1852."~and 
to produce the evidence, oral and documen- 
tary, which had been presented to the com- 
missioner on the hearing of the application be- 
fore him. 

BETTS, District Judge. It was assented 
on both sides that the evidence before the 
commissioner, and the traverse offered at the 
hearing, should be considered as provisional- 
ly before the court, to enable the parties to 
discuss the legal relevancy and effect of 
these particulars, and, also, that it might be 
determined, if important to the merits of the 
case, in what manner and to what extent the 
prisoner might re-examine the decision of the 
committing officer. The papers were re- 
ceived, however, with express notice to the 
counsel on both sides that the coiu:t would 
hear no argument upon the question of the 
guilt or innocence of the prisoner of the crime 



charged against him, nor upon the policy or 
propriety of his extradition from this counti'y 
to England. In this posture of the debates 
there could be no occasion for the excited tem- 
perament of the auditories which thronged 
the court during the period of the argument, 
and it is to be deplored that the manifesta- 
tions with the crowd to resist the detention 
of the prisoner, should be such that the mar- 
shal reported to the court he could not ven- 
tm"e to remove him from prison, in obedience 
to the writ, without the aid of an ai-med 
force. The personal attendance of the pris- 
oner was not indispensable, nor was It deem- 
ed so important as to warrant the hazard 
of the consequences which might attend his 
production in court with the writ, the dan- 
ger not being that he would be concealed or 
subtracted from the command of the writ 
by the power which caused his arrest, but, 
on the contrary, that he would be rescued 
from the custody of the law by a mob. 

The points upon which most stress was 
laid in the argument, were, first, the prelim- 
inary objections in support of the arrest, — 
that a district judge of the United States has 
no power to hold a circuit court; that he can- 
not order a writ of habeas corpus allowed 
before him, to be returned in the circuit 
court; and that, imder the treaty with Great 
Britain and the act of congress of August 12, 
1848, power is conferred upon the executive 
department solely, to determine whether a 
prisoner arrested as a fugitive from justice 
shall be delivered back to the country from 
which he escaped, and that the judiciary 
have no cognisance of the subject I do not 
propose an extended consideration of those 
propositions. The circuit com't is composed 
of a justice of the supreme court and a judge 
of a district court, and authority is given to 
each of these judges to hold the com-t in the 
absence of the other. Thus far, congress has 
legislated directly and explicitly. 1 Stat. 74, 
§ 4; Id. 333, § 1; 2 Stat 157, § 4; 5 Stat 676, 
§ 2. The term "absence," in the statute, is 
not limited to temporary omissions to attend 
court by a circuit judge. A district judge 
holds the circuit court with full powers, ex- 
cept voting on his own decisions removed by 
appeal or writ of error, in case the oflBce of 
circuit judge be vacant by death or other- 
wise. Pollard V. Dwight, 4 Cranch [8 U. S.] 
421; U. S. V. Lancaster, 5 Wheat [18 U. S.] 
434; Barry v- Mereein, 2 How. [43 U. S.] 65. 
The last case was one of habeas corpus, aris- 
ing in this district The supreme court was 
applied to, after the death of Judge Thomp- 
son, to allow the writ, because the circuit 
judgeship was vacant The coui't decided that 
the death of the circuit judge did not affect 
the powers of the court, which could be held 
the same as if presided in by a justice of the 
supreme court. There seems, therefore, to 
be no legal ground to question the competen- 
cy of the court holden by a, district judge 
alone to exercise all the powers of a circuit 
court, imder a writ of habeas corpus. (2) 
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The judiciary act (section 14) gives power to 
the justices of the supreme court and the sev- 
eral district judges to award writs of habeas 
corpus for the purpose of inquiring into the 
causes of commitment; but does not in the 
same clause and connection confer that au- 
thority on the courts themselves. This gave 
occasion to a doubt whether the power was 
vested in any of the coxirts; but at an early 
day the supreme court decided that all courts 
of the United States had, under the statute, 
power to issue that particular writ [Ex par- 
te BoUman] 4 Cranch. [8 U. SJ 75, 979. And 
that construction has since been carried into 
execution by that court and the various cir- 
cuit courts. Watkins' Case, 3 Pet [28 TJ. S.] 
202; Id., 7 Pet [32 U. S.] 568; Kerney's 
Case, 7 Wheat [20 U. S.] 38; Johnson v. U. 
S. [Case No. 7,418]; Ex parte Smith [Id. 
12,968]. And after it is awarded it carries 
with it the properties of the writ at common 
law. [Ex parte BoUman] 4 Cranch [8 U. S.] 
75; Watkins' Case [supra]. In this view 
of the subject it is unimportant whether 
the writ issues in aid of an appellate power 
of the court, or by its original authority, 
inasmuch as it is a process which may ema- 
nate dh-ectly from a court, and is not simply 
the warrant of an individual magistrate. The 
court having power to grant the writ and 
act upon its return, the judge who awards it 
at chambers may make it returnable in court 
instead of before himself personally. 3 BL 
Comm. 131. The circuit coturt being at the 
time in session, and held by the district 
judge, this course was taken to help obviate 
a supposed difficulty in removhig a proceed- 
ing from before a judge at chambers to the 
supreme court. 

I am not satisfied that in the present in- 
stance there would be any difference avail- 
able to either party to have the proceedings 
conducted by the judge in one of the United 
States court rooms, in preference to the other; 
and indeed, to all general intents, the judge 
may be regarded, in the transaction of offi- 
cial business at chambers, to be actmg as a 
court Foote v. Silsby [Case No. 4,917]. I 
can perceive no ground on which to rest an 
objection to the authority of the judiciary to 
inquire, through a writ of habeas corpus, into 
the cause of commitment, in case of arrest 
of fugitives from justice, on application made 
under the treaty between the United States 
and Great Britain. A stipulation in the treaty 
prohibiting such jurisdiction, equally with a 
like enactment in a statute, would be void, 
as in opposition to the constitution. The 
dreaty-making power of congress is not com- 
petent to suspend the writ of habeas corpus 
in time of peace. The provision in the treaty 
or act of 1848, respecting the functions of the 
executive in the matter, are not to be under- 
stood as giving the executive an appellate or 
controlling power over the judiciary; but if 
they imply a right in that department to 
withhold the delivery of a fugitive, after it 
shall have been in the manner pointed out 



by the treaty and act of congress, cei-tified 
by a magistrate that the evidence of ci-im- 
inality is sufficient to sustain the charge 
against him, those provisions must be under- 
stood as having relation to a political power, 
and not a judicial one. Reasons of policy, 
and no doubt newly-discovered facts in re- 
spect to the criminality of the accused, may 
induce the president to refuse the exti'adition; 
but the possession of a power so to do in 
no way imports one in him to revise and rec- 
tify the proceedings before the magistrate, 
in the character of a tribunal of appeal or 
error. The power of the courts and judicial 
officers of the United States to inqmre into 
the cause of a commitment, purporting to be 
made under treaty authority, is no way sub- 
ordinate to or dependent upon the executive 
department; and this objection to the juris- 
diction of the circuit court or district judge, 
singly, in that capacity, must be overruled. 

The exceptions presented on the part of 
the prisoner are to the authority of the com- 
missioner to arrest or commit the prisoner; 
to his jurisdiction over the subject matter; 
and in the legality and sufficiency of the 
proofs upon which he ordered the commit- 
ment These have been the main topics of 
argument on this protracted hearing. It was 
my duty to give the arguments a deliberate 
consideration; but in determining the case, 
I do not deem it necessary to examine at 
large the propositions discussed by counsel, 
or spread out in full detail the reasons which 
govern my decision. In my judgment, the 
supervision of the court is limited to two 
general considerations— First, the competency 
of the committing magistrate to act at all; 
and, second, his jurisdiction over the ease 
made by the facts in proof; for if he be a 
legally appointed magistrate, and the matter 
of accusation pertained to his jurisdiction, 
this court, in my opinion, has no other author- 
ity by way of habeas corpus than to ascer- 
tain whether the evidence of these facts -was 
legally admissible, for it cannot correct or 
regard either error or irregularity of the 
officer in conducting the proceedings, or in 
his final determination. These positions will 
be succinctly developed, with reference to 
the principles and authorities upon which 
they are based. But as notice will be taken of 
matters not strictiy within these points, it is 
proper to advert to the manner in which the 
case is presented on both sides. On the part 
of the plaintiff, right is claimed to file a 
formal traverse to the retiirn, and ofEer issue 
upon averments that no requisition has been 
made by the British on the American govern- 
ment for the surrender of the prisoner; that 
the commissioner who directed his arrest is 
not a magistrate within the meaning of the 
treaty, and was never duly appointed or au- 
thorised to take cognizance of the proceed- 
ings against the prisoner, under the statute; 
that no legal evidence was adduced to the 
commissioner to show that the prisoner could 
be lawfully demanded or surrendered under 
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the treaty, or tliat lie was guilty of any of- 
fence described in the treaty. 

There is no statutory direction given the 
courts or officers of the United States as to 
the method of procedure on writs of habeas 
corpus other than in the act of August 12, 
1S4S, which will be noticed paiticularly here- 
after. The act of 31st Car. II. may be re- 
ferred to for a description of causes of deten- 
tion against which relief is afforded by the 
writ (Watlcins' Cases, 3 Pet [28 U. S.] 202), 
and if it might also supply a fitting rule of 
practice, there is no privilege given a pris- 
oner by it to controvert the return to a 
habeas corpus by pending or otherwise. 
The act of 56 Geo. III. authorizes the officer 
or court to examine into the cause of com- 
mitment and the truth of the facts alleged 
on the return, but it is confined to cases 
other than of a criminal character. The 
statutes of this state, and various other 
states of the Union, adopt similar regula- 
tions in criminal cases (2 Kent, Comm. 28, 
and note), but none of those acts govern 
courts of the United States. The proceed- 
ings here must accordingly be in conformltj' 
with the rules of the common law, and they 
deny a prisoner the right to traverse the 
return to a writ of habeas corpus, or de- 
mand an issue on the legality of his com- 
mitment. Bac. Abr. "Habeas Corpus,." bk. 
2; Ing. Hab. Corp. 15, 16; 1 Hill, 659, 650, 
Cowen's notes. The paper offered with that 
object cannot therefore be received or acted 
on by the court as a pleading in the case. 
Still the prisoner has substantially the same 
protection he could expect by way of plead- 
ing, because he is allowed to prove on the 
return of the writ; by the return itself or 
evidence aliunde, that the committing magis- 
trate had no authority to act in the matter, 
or that there was no legal evidence submit- 
ted to him, which tended to criminate the ac- 
cused. Buford's Case, 3 Oranch [7 U. S.] 
453; Bollman and Swartwoufs Case, 4 
Cranch [8 U. S.] 134; Metzger's Case, 5 How. 
[46 U. S.] 176. The first objection to the 
competency of the commissioner is that he 
is not an officer named and empowered by 
the treaty nor the act of congress to arrest 
a fugitive from justice or order his commit- 
ment, or if he is comprehended within the 
denomination of officers referred to by the 
treaty, the treaty of itself gives him no au- 
thority to act in execution of its provisions, 
and the act of congress affords no aid in 
that respect, not being adapted to carrying 
them into effect; and if the descriptions in 
the act of congress may be understood as 
applying to the commissioner, yet the whole 
act is void because not in consonance with 
the treaty, but on the contrary contemplates 
and provides for subjects out of the purview 
of the treaty compact. Although these ob- 
jections were dwelt upon with great ful- 
ness and earnestness on the argument, I do 
not deem it necessary to discuss them in 
anj' considerable detail. The treaty arrange- 
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ments are brought into the discussion in so 
many points of view, that it will tend to 
give clearness to the subject, to set forth the 
tenth article, by which "it is agreed that the 
United States and her Britannic majesty 
shall, upon mutual requisitions by them, or 
their ministers, officers or authorities, re- 
spectively made, deliver up to justice all 
persons who being charged with the crime 
of murder, or assault with intent to commit 
murder, or piracy, or arson, or robbery, or 
forgery, or the utterance of forged paper, 
committed within the jurisdiction of either, 
shall seek an asylum or shall be found with- 
in the territories of the other; provided that 
this shall only be done upon such evidence 
of criminality, as, according to the laws of 
the place where the fugitive or person so 
charged shall be found, would justify his 
apprehension and commitment for trial, if 
the crime or offence had there been commit- 
ted; and the respective judges and other 
magistrates of the two governments shall 
have power, jurisdiction, and authority upon 
complaint made under oath, to issue a war- 
rant for the apprehension of the fugitive or 
person so charged, that he may be brought 
before such judges or other magistrates, re- 
spectively, to the end that evidence of crim- 
inality may be heard and considered; and if, 
on such hearing, the evidence be deemed 
sufficient to sustain the charge, it shall be 
the duty of the examining judge or magis- 
trate to certify the same to the proper ex- 
ecutive authority, that a warrant may issue 
for the surrender of such fugitive. The ex- 
pense of such apprehension and deliveiy 
shall be borne and defrayed by the party 
who makes the requisition and receives the 
fugitive." 8 Stat. 576. The commissioner 
who performed the services in question was 
appointed to that office by the circuit court 
of this district in October term, 1850, by vir- 
tue of several acts of congress relating to 
the subject; and by act of August 23, 1842 
(5 Stat. 516, § 1), that class of commissioners 
were authorized to "exercise all the powers 
that any justice of the peace or other mag- 
istrate of any of the United States may now 
exercise in respect to offenders, for any 
crime or offence against the United States, 
by arresting, imprisoning," etc. The act of 
appointment authorizes the commissioners 
designated to take affidavits in civil causes 
depending in the courts of the United States, 
and to execute all the powers and perform 
all the duties authorized or conferred by the 
acts of congress, entitled, etc, (enumerating 
several acts by their titles), "or any other 
act of congress having relation to such com- 
missioners in their duties or powers." Min- 
utes of the United States Circuit Court, Jan- 
uary 2, 1851, of October term, 1850, 1 Blatehf. 
Append. The thirty-third section of the ju- 
diciary act enacts, that for any crime or of- 
fence against the United States, the offender 
may, by any justice or judge of the United 
States, or by any justice of the peace, or 
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other magistrate of any of the United States 
where he may be found, etc., be arrested and 
imprisoned, etc. 1 Stat. 91. A commission- 
er in this mode, acquiring all the powers of 
a justice of the peace or state magistrate 
in the arrest and commitment of offenders 
under the laws of the United States, be- 
comes by such functions himself a magis- 
trate. The appellation is one of widest sig- 
nificancy, embracing every functionary, 
from the chief of the government to the 
lowest subaltern concerned in eariying the 
laws into execution. Webst. Diet; 1 Black, 
J. P. 24S, 356, 337; Burn, Justice Voce; Sims' 
Case, [7 Gush. 285] Sup. Ct. Mass. April, 1851. 
The duties imposed on this class of officers 
by the acts of congress referred to accord- 
ingly constitute them magistrates within the 
manifest import of the treaty. 

The act of congress of August 12, 1848, 
gives to United States and state judges and 
certain commissioners powers to execute 
treaty stipulations in this respect, but omits 
the term "magistrates," and accordingly, if 
this commissioner does not come within the 
character of those specified by the statute, 
he has no authority in this ease except that 
imparted by the treaty. The position of the 
officer presents two considerations — First, 
whether, in his character of magistrate, he 
can take and employ any powers created by 
the statute for the pui-pose of carrying the 
treaty into effect; and, second, whether he 
can proceed under the treaty itself, and per- 
form the duties therein enjoined upon him, 
independent of the statutory provision. In- 
verting the order of these inquiries, I have 
no difficulty in declaring that the treaty, 
without any aid of legislation by congress, is 
a law addressed to courts and judicial offi- 
cers, and furnishes all adequate authority for 
its own execution. This proposition 1 regard 
as definitely settled by the adjudications of 
the supreme court, independent of the im- 
perative language of the constitution. U- S. 
v. The Peggy, 1 Cranch [5 U. S.] 109, 110; 
Foster V. Neilson, 2 Pet [27 U. S.] 314. In 
the first case, the court says, "Where a treaty 
is the law of the land, and as such affects the 
rights of parties litigating in courts, that 
treaty as much binds those rights, and is as 
much to be regarded by the court, as an act 
of congress." In the other, the court says, 
"Our constitution declares a treaty to be the 
law of the land. It is consequentiy to be re- 
garded in courts of justice as equivalent to 
an act of the legislature, whenever it acts of 
itself, without the aid of any legislative pro- 
vision." In re Metzger [Case No. 9,511], and 
cases cited. In a more recent case, in which 
a fugitive from justice was arrested in this 
country by a warrant of an United States 
judge, under the French convention, appeal 
was made to the supreme court for a habeas 
coi-pus, to discharge the prisoner; and the 
counsel grounded himself in his argument on 
the position that the courts of the United 
States, and the judges of those courts can 
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exercise no powers of a judicial character, 
and can possess no jurisdiction except that 
which is conferred upon them under the au- 
thority of the constitution, by act of con- 
gress; and, in pressing his argument, the 
counsel urged it as a conclusive considera- 
tion that the only ground upon which the 
claim of jurisdiction was rested, before and 
by the disti-ict judge, is that of the treaty 
stipulations with France, and the means by 
which he acquired jurisdiction on application 
addressed to Mm by the diplomatic agent of 
the French government The attorney gen- 
eral, in his reply, discussed this position; so 
that the point was brought directiy to the no- 
tice of the court The court, in delivering 
their opinion in the case, commenced by re- 
citing the provisions of the treaty, and advert- 
ing to the objection "that the treaty, with- 
out the aid of legislation, does not authorize 
an arrest of a fugitive from France, how- 
ever clearly the crime may be proved against 
him; that the treaty provides for a surren- 
der by the executive only, and not through 
the instrumentality of the judicial power," 
answered that "the mode adopted by the ex- 
ecutive, in the present case, seems to be the 
proper one. Under the provisions of the con- 
stitution, the treaty is the supreme law of 
the land, and in regard to rights and respon- 
sibilities growing out of it it may become 
a subject of judicial cognisance. The sur- 
render of fugitives from justice is a matter 
of conventional arrangement between states, 
as no such obligation is imposed by the law 
of nations. Whether the crime charged is 
sufficientiy proved, and comes within the 
treaty, are matters for judicial decision; and 
the executive, when the late demand of the 
surrender of Metzger was made, very prop- 
erly, as we suppose, referred it to the judg- 
ment of a judicial officer. The arrest which 
followed, and the committal of the accused, 
subject to the order of the executive, seems 
to be the most appropriate, if not the only 
mode of giving effect to the treaty." Metz- 
gei-'s Case, 5 How. [46 U. S.] 176. 

I find no authority controverting the rule 
laid down by the supreme court in the above 
decisions, other than a decision by a state 
magistrate, in the CasB of Metzger, on habeas 
corpus, discharging him from the wan-ant 
issued by the president for his extradition, 
and setting him at liberty, because the Unit- 
ed States judge had no jurisdiction in the 
matter, under the treaty, without the aid of 
an act of congress. This decision was placed 
upon the authority of a judgment rendered 
in England by a court of sessions, on the 
effect of an English treaty, and what gives 
the more remarkable aspect to the interfer- 
ence and conclusions of the state judge is, 
that his opinion was pronounced after the de- 
cision of the supreme court, and with that 
case before him. Metzger's Case [supra]. 
Considering the proceedings before the com- 
missioner as taken under the authority of the 
treaty alone, it appears to me the return 
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shows enough to give him jurisdiction of the 
case. Complaint was made to the commis- 
sioner, under oath, that the prisoner had 
committed an assault, with intent to murder 
one James Balfe, in Ireland, and had fled 
from justice there to the United States, and 
was then within this district, and pi-aying 
his arrest under the treaty. The commis- 
sioner issued a warrant under which the 
prisoner was arrested on that charge, on the 
loth of June last, and on the 29th of the 
same month, he issued and delivered to the 
marshal, a warrant or order to the following 
tenor: "In the Matter of Thomas Kaine. 
This case having been heard before me, on 
i-equisition through Anthony Barclay, Esq., 
her Britannic majesty's consul at the port of 
New York, that the said Kaine be commit- 
ted for the purpose of being delivered as a 
fugitive from justice, pursuant to the pro- 
visions of the treaty made between the Unit- 
ed States and Great Britain, August 9, 1842, 
I find and adjudge that the evidence pro- 
duced against the said Kaine is sufficient in 
law to justify his commitment on the charge 
of assault with intent to commit murder, had 
the crime been committed within the United 
States. Wherefore, I order that the said 
Thomas Kaine be committed, pursuant to the 
provisions of the said treaty, to abide the or- 
der of the president of the United States in 
the premises. Given under my hand and 
seal," etc. No evidence contradicting the aver- 
ments in these warrants, is produced on the 
part of the prisoner; but the original evidence 
upon which the commissioner acted is, by con- 
sent of both parties, laid before the court, and 
the fact that such requisition and complaint 
on oath, and the fuxther fact that other evi- 
dence to prove the commission of the crime in 
Ireland, by the prisoner, was produced on 
the hearing, is indisputably established. 

The treaty does not, as is supposed by the 
counsel for the prisoner, provide that the 
requisition for the arrest of a fugitive shall 
be made by one government to the other. It 
will bear the interpretation that the first ap- 
plication may be made by complaint on oath, 
to a judge or magistrate, without the inter- 
vention of either nation. The act of August 
12, 1848, most plainly signifies that congress 
so understood the obligations of the treaty on 
our part, and means it shall be executed in 
that sense. But if, to initiate the jurisdic- 
tion 9f a magistrate under the treaty, it be 
necessary, that a requisition be made for the 
arrest and commitment of a fugitive, I am 
of opinion the application tn that behalf of a 
resident consul sufficiently satisfies the terms 
of the treaty, he being by the common usage 
of nations, the agent of his government in 
municipal mattei-s, not strictly of a diplo- 
matic character (Vatt Law Nat. bk. 2, § 
34; 1 Kent, Comm. 42; Wheat Int. Law, p. 
1G8, § 11; Henshaw, Manual of Consuls, 21, 
22), and in that sense may be regarded an 
oflicer or proper authority within the con- 



templation of the treaty; and it is to be ob- 
served that the act of congi-ess gives juris- 
diction of the subject to judge and commis- 
sioners without allusion to any requisition 
preceding or accompanying the complaint on 
oath. The same remark applies to the man- 
ner in which magistrates are authorized to 
act by the treaty, in the arrest and commit- 
ment of the fugitive; and the mutual requi- 
sitions spoken of by it, would therefore seem 
confined to the demand of the criminal to be 
delivered up. This being an executive act, 
would properly be claimed by a diplomatic 
requisition addressed to the government. No 
doubt, in general practice, a call on the gov- 
ernment either precedes the application to a 
magistrate to arrest and detain the supposed 
fugitive, or is concurrent with it Still I 
think the terms of the treaty are satisfied, if 
the competent ministers, officers, and authori- 
ties of Great Britain, prefer their applicatiou, 
under the treaty, in the first instance to a 
judge or magistrate; and that the judge or 
magistrate may therefore take action in the 
matter, without any communication with his 
own government. There being no evidence 
to this particular, other than the return and 
the requisition addressed by her Britannic 
majesty's consul to the commissioner, it is to 
be assumed that the United States govern- 
ment had given no instruction or reqtiest that 
the subject should be acted upon by a judi- 
cial officer here; yet in my opinion, the au- 
thority of the commissioner to take cogni- 
sance of it, on the application to him, was 
complete by force of the treaty. 

Another jurisdictional fact must, however, 
be established before the commissioner ac- 
quires full authority to adjudge in the case, 
although the subject matter be within his 
general jurisdiction as the proper magistrate 
to hear it, and that is, evidence that the 
crime pointed out by the treaty had been 
committed. The proceedings before the mag- 
istrate are to be regarded as now before the 
court, to the same effect as if brought there 
by certiorari; and, in inquiring into the cause 
of commitment, the court must see that there 
is probable cause to believe the prisoner com- 
mitted the offence charged against him. U. 
S. V. Burr, 4 Dall. [4 U. S.] 413; 1 Burr, Court 
Trial, 11, 97. Hence, this writ on habeas 
corpus will do no more than determine 
whether there was legal evidence upon the 
face of the papers conducing to prove such 
probable cause. It belongs to the magistrate to 
decide upon the credibility and effect of the 
testimony, and his decisions cannot be re- 
vised here. Bennac's Case, 4 Barb. 35. The 
form of the proof is not so material on an 
application to answer and commit as on a 
trial; because any magistrate may commit 
on an affidavit taken before another. Boll- 
man and Swai-tw out's Case, 4 Cranch [S U. 
S.] 128, 129. And even if the evidence on 
the arrest and commitment of the accused, 
was wholly irregular and insufficient to au- 
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thorize the detention of the prisoner, the 
court will not discharge him on habeas cor- 
pus, if on looking into the case, they find 
probable cause for detaining him, but will 
bail or remand him at discretion. 1 Chit. 
Cr. Law, 129. The original deposition and 
information proving the crime was not pro- 
duced. A certified and sworn copy was 
given in evidence. This is not competent 
proof at common law, and unless the provi- 
sions of the act of congress authorizing in- 
ferior evidence may be resorted to when the 
proceedings are instituted under the treaty 
alone, there would be no legal evidence tend- 
ing to charge the crime upon the prisoner. 
There is some technical difl3.culty in appro- 
priating the provisions of the act to a pro- 
ceeding wholly under the treaty, as the pres- 
ent must be if the commissioner is not an 
oflicer empowered by the statute to take cog- 
nisance of the matter, inasmuch as the word- 
ing of the second section seems to import 
that the mode of proof authorised thereby 
is limited to the particular offenses named 
by the statute- "In every case of complaint 
as aforesaid," are the terms of reference 
coimecting the subject matter of the two sec- 
tions, and should be understood, in the ab- 
sence of all other evidence of the intention 
of congress, as restricting the statutory proof 
to a proceeding under the statute. The title 
to the act denotes a broader purpose, and 
that the statute was not enacted with a view 
to communicate jurisdiction to the various 
judges and commissioners therein referred 
to, but to aid and amplify the powers de- 
rived by them from the treaty. It is "An 
act for giving effect to certain treaty stipu- 
lations between this and foreign govern- 
ments, for the apprehension and delivering 
up of certain offenders." This language 
plainly signifies that the legislature intended 
to supply an auxiliary to the treaty stipula- 
tions, and there being nothing in the enact- 
ment of the second section necessarily con- 
fining its operation to a proceeding before 
the officers named in the first, it would be 
giving no more than reasonable effect to it, 
to consider the method of proof thereby au- 
thorised as alike applicable to a complaint 
made directly under the treaty. The terms 
of the section are: "That in every complaint 
as aforesaid, and of a hearhig upon the re- 
turn of the warrant of arrest, copies of the 
deposition upon which an original warrant 
in any such foreign country may have been 
granted, certified under the hand of the per- 
son or persons issuing such warrant, and at- 
tested upon the oath of the party producing 
them, to be true copies of the original depo- 
sitions, may be received in evidence of the 
criminality of the person so apprehended." 
The authenticating evidence in this case was 
prima facie sufficient to justify the commis- 
sioner receiving the complaint and deposi- 
tion, and that, with the corroborative evi- 
dence produced, was pertinent to prove the 
crime charged, and that it was committed 
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by the prisoner, and this court has no ca- 
pacity in law to decide that the magistrate 
determined these points erroneously. This 
doctrine is fully sanctioned by the supreme 
court of this state, when the habeas cor- 
pus is issued under the state statute. Ben- 
nac's Case, 4 Barb. 35. In my opinion, ac- 
cordingly, the habeas corpus must be dis- 
missed, even if the commissioner had no ju- 
risdiction in the matter other than tvhat he 
derived from the treaty, because nothing was 
done before him in any way conflicting with 
the directions of the statute, and because 
the provisions of the second section of the 
act apply as well to a magistrate acting un- 
der a treaty as to the officers designated by 
the statute, and give to the copy of the origi- 
nal deposition the same effect as the original 
would have had in law if made in this coun- 
try. -But, in my opinion, the commissioner 
comes also under the description of officej-s 
named in the act, and all the proceedings be- 
fore him were fairly within its purview. 

Before stating the reasons for this conclu- 
sion, it is proper to advert to an objection 
raised on the part of the prisoner, that con- 
gress, in the enactment of the statute, has 
gone out of and beyond the stipulations of 
the treaty, and the treaty being the supreme 
law of the land, the statute becomes thus 
nugatory and void. I am not able to dis- 
cover such discordance between the two laws 
as that one must necessarily displace the 
other; on the contrary, I think they substan- 
tially coincide in those particulars upon which 
both operate, and that the differences be- 
tween the two are no more than that the leg- 
islature has extended its enactments beyond 
the provisions of the treaty. The inquiry, 
consequently, is not which authority must 
prevail, if both cannot be executed, but 
whether congress is debarred by the exist- 
ence of a treaty from adopting new and 
more enlarged regulations upon the topics 
embraced within the treaty compact. The 
legislation, it is to be observed, is wholly 
domestic and infra-territorial, and does not 
assume to interdict or diminish the engage- 
ments of the treaty. It would seem that 
this statement of the action of coisgress 
would of itself supply an answer to the ob- 
jection. It is incontestably within the com- 
petency, and at-the discretion of congress, to 
provide by law for the extradition of crim- 
inals escaping from foreign countries to this, 
without regard to any reciprocal obligations 
on the part of the home country of the fugi- 
tive towards us. This is entirely a matter 
of domestic policy. The provision may be 
merely to expel them from our territories, or 
to re-convey them to the country from which 
they fled, as may be most consonant witJi 
our security or interests; and no one can 
question the right of the government to en- 
force such a law within our own dominions. 
Had this statute directed the delivery up, 
on requisition, or the expulsion without de- 
mand, of British subjects, guilty of other 
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crimes committed abroad than those enumer- 
ated in the treaty, no well grounded objec- 
tion, in my judgment, could be taken to the 
validity of the law. Whether, then, the act 
of August 12, 184S, be regarded as merely 
auxiliary to the treaty, or a substantive law 
taking effect independently of any treaty 
compact, the powers imparted and the direc- 
tions given by it would be of like obligation 
and effect in the federal court. The point 
now under consideration can only be of mo- 
ment in case the commissioner who acted in 
this matter is not an officer named in the 
law, for if the description in the statute em- 
braces this officer, then all foundation for the 
objection is removed, as he is clothed with 
all the powers conferred by the act. The 
enactment is: "It shall and may be lawful 
for any of the justices of the supreme court, 
or judges of the several district courts of the 
United States and the judges of the several 
state courts, and the commissioners author- 
ised so to do by any of the courts of the 
United States, are hereby severally vested 
with power, jurisdiction, and authority iipon 
complaint made on oath," etc.; and the 
sLxth section provides "that it shall be law- 
ful for the courts of the United States or 
any of them, to authorise any person or 
persons to act as commissioner or commis- 
sioners under the provisions of this act; 
and the doings of such person or persons so 
authorised, in pursuance of any of the provi- 
sions aforesaid, shall be good and available 
to all intents and purposes whatever." The 
enactments taken together empower commis- 
sioners already in office to execute the act 
when authorised so to do by any of the 
courts in the United States, as also such 
commissioner or commissioners as may be 
specially designated and appointed by such 
courts to that particular service. The dif- 
ference between the act and treaty in this 
particular consists in substituting for "mag- 
istiutes," named in the latter, "commission- 
ers," refen-ed to in the former; and accord- 
ingly, instead of all magisti-ates of the gen- 
eral and state govei-nments being employed 
by the legislature to perform the service, the 
authority is limited to judges as a portion of 
that generic class; and commissioners of 
the United States courts, in their capacity 
of magistrates solely, woiild be excluded 
from jurisdiction under the act. They must 
be authorised to take cognisance of the sub- 
ject, by some court of the United States (sec- 
tion 1), or be specifically appointed to that 
duty (section 6), to constitute them the offi- 
cers described by the act. 

I think the nile of the circuit court for this 
district a.dopted in October term, ISoO, and 
entered upon the minutes of the court, Jan- 
uary 21, 1851, fulfils either or both require- 
ments of the law. That rule designates and 
appoints various ex officio persons (of whom 
the commissioner in this case was one) com- 
missioners to execute all the powers and to 
perform all the duties authorised and em- 



powered by any act of congress having rela- 
tion to such commissioners, or their duties 
or powers. The same rule in substance had 
been in force within this district since 1S3S, 
and the commissioners by virtue of such ap- 
pointment had performed the duties of 
judges and magistrates in criminal matters 
subsequent to the act of August 23, 18-i2, and 
notoriously superseded, in that respect, the 
employment of state judges and magistrates; 
and except in capital cases of exti-aordinary 
importance, they relieved the United States 
judge of that duty also in this district. It is 
believed such was the case pretty univei*sal- 
ly throughout the United States and that pei*- 
sons accused of crimes against the United 
States were arrested, examined, committed, 
or bailed by this class of officers; and no oth- 
er standing commissioners are known to the 
practice of the United States courts, or are 
authorised by its laws to be appointed by the 
courts. In 1842, congress bad conferred 
criminal jurisdiction on these officer. It is 
obvious, from the first section of the act of 
1848, that a class of commissioners being in 
office, and exercising similar powei-s with 
those then conferred, were in the contempla- 
tion of congress; and it would be giving no 
more than the ordinary effect to the lan- 
guage of the first section, to undei-stand it 
as applying to commissioners so appointed 
by the circuit courts, or district courts exer- 
cising circuit court powers, as to be author- 
ised to take cognisance of criminal accusa- 
tions. In this aspect of the subject, there 
might be fair room to question whether any 
new action of the courts could be requisite 
to authorise such commissioners to take pro- 
ceedings under the act of 1848. They might 
be reasonably intended to be so authorised 
by virtue of the plenary powers conferred 
by their original appointment, or even by 
the mere fact of being appointed, because 
the jurisdiction in matters of a criminal 
chai-acter enlarged or varied from time to 
time by congress, might well be regarded as 
incident to their office. 

This topic need not, however, be pursued, 
inasmuch as the circuit court of this dis- 
trict, after the passage of the act of August 
12, 1848, republished the standing order of 
appointment, with additions and altei-ations, 
not diminishing any way the powei-s the 
commissioners previously had, but manifest- 
ly designed to confer on them jurisdiction in 
all cases within the competency of the court 
to grant. The language of the appointment 
appears to have been studiously chosen, with 
a view to give those officers a capacity to act 
in any matter which, by appointment of any 
existing act of congress, appertained to com- 
missioners created by the court I can per- 
ceive no reason to question that the order of 
1850 authorises the commissioners in office 
to do every act in that capacity which the 
court could empower them to perform, and 
is a full execution of the authority given the 
court by the first and sixth sections of the 
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act of 1848, as completely such as if the act 
Lad been recited in the order of the court 
If, under any reasonable rules of construc- 
tion, the sixth section of the act of 1^48 
might be held to require an appointment of 
commissioners to act under the treaties re- 
ferred to, toties quoties, as the particular 
cases occur, I suppose it might still be an 
adequate fulfilment of that requirement to 
designate by a standing order those commis- 
sioners, or any one of them, as the commis- 
sioner to that end, and such permanent des- 
ignation would be no less efficacious than 
if reiterated on the happening of every case 
calling for his action. But it is needless to 
theorize on that subject. Comparing the or- 
der of the court with the terms of the stat- 
ute, I am of opinion that the commissioner 
in this instance was authorised to take cog- 
nizance of the case under the statute, and 
that there was produced before him legal 
evidence to prove all the facts necessary to 
the exercise of his jurisdiction over the case; 
and the evidence, it appears to me, showed 
at least probable cause, for the arrest of the 
prisoner. His offence not being bailable 
here, the court has no power In such case 
other than to remand him under his original 
commitment Whether the proofs were pro- 
duced solely under the authority of the 
treaty or that of the statute, I hold the com- 
missioner to be clothed with competent au- 
thority, and having also jurisdiction over the 
subject; and there being before him legal 
evidence tending to prove that the offence 
charged against the prisoner, and named in 
the treaty, was committed by him, the writ 
of habeas corpus allowed in this case must 
be discharged, and the prisoner be remand- 
ed to the custody of the marshal, under the 
commitment of the -commissioner. 

[NOTE. On the 17th of July following this 
decision, the proceedings having been forward- 
ed to the proper department at Washington, tne 
acting secretJirv of state issued Ms warrant, di- 
recting that the prisoner be surrendered and de- 
livered up to Anthony Barclay, the British con- 
sul at the port of New York. At this stage 
of the proceedings an application was made at 
chambers to Circuit Justice Nelson for a writ 
of habeas corpus to bring up the prisoner upon 
an alleged illegal detention and imprisonment, 
\\'hich application was refused until the whole 
of the proceedings that had taken place before 
the commissioner and before Judge Betts in 
the circuit court should be laid before him. 
This was done, and the learned justice express- 
ed the opinion that the commissioner possessed 
no jurisdiction over the case, and that the pro- 
ceedings were in other respects irregular and 
not warranted in law. But, instead of disch^- 
ging the prisoner, as he deemed the case of suffi- 
cient magnitude, and that the public interest 
justified the submission, he adjourned the case 
to the next term of the supreme court. Case 
No. 7,597a. The supreme court dismissed the 
adjourned case for want of jurisdiction. The 
case was, however, presented to the supreme 
court at the same time m another form. A^ 
application was made directly to it by the pris- 
oner for a writ of habeas corpus. Mr. Justice 
Oathron delivered an opinion, denying the writ, 
and holding that the commissioner had jurisdic- 
tion, and that there was sufiicient evidence be- 
fore him to establish the official character of 
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the ma^strate before whom Balfe's deposition 
was taken, and that the copy proved to be a 
true copy by Meagher was properly received. 
In this opinion Justices Wayne, McLean, and 
Grier concur. Mr. Justice Curtis, in a sepa- 
rate opinion filed by him, also favored denying 
the writ, upon the ground that, if issued, the 
court would have no jurisdiction to inquire in- 
to the cause of commitment shown by the peti- 
tion. Mr. Justice Nelson delivered a dissent- 
ing opinion, which was concurred in by Mr. 
Chief Justice Taney and Mr. Justice Daniel. 
The questions involved failed to meet a judicial 
determination, in consequence of the diversity 
of Xfpinion among the members of the court, 
but the majority concurred in denying the writ, 
whidi was done, and an order entered dismiss- 
ing the petition. 14 How. (55 U. S.) 103. The 
adjourned case, having been dismissed by the 
supreme court, was subsequently heard by Jus- 
tice Nelson in chambers, and,' upon the ques- 
tion of want of jurisdiction of the commission- 
er, the prisoner was discharged. Case No. 7,- 
597.] 
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In re KALLISH. 

[Deady, 575.] i 

District Court, D. Oregon. April 3, 1869. 

Bankruptcy— Discharge of Baukkupt— WiLtPOi. 

Omission in Schedule — Opposition 

TO Discharge. 

1. A willful omission to state a debt due by 
the bankrupt to another in his schedule is good 
ground for refusing a disdiarge. 

2. Quere, that persons not prejudiced by such 
omission, should not be heard to object thereto. 

3. Discharge refused, the opposing creditor's 
right to be heard in opposition thereto not being 
questioned. 

[In the matter of J. M. George Kallish, a 
bankrupt] 
Joseph N. Dolph, for petitioner. 
M. W. Pechheimer, contra. 

DEADY, District Judge. On June 13, 1868, 
Kallish was adjudged a bankrupt upon his 
own petition. On December 17, 1868, the 
bankrupt filed his petition for final discharge 
from his debts provable under the act [of 
18G7 (14 Stat 517)]. At the date of filing the 
petition for discharge, no debts had been 
proved against the estate, but on January 22, 
1869, four of the bankrupt's creditors proved 
their debts before the register, amounting in 
the aggregate to ?2,363.98. On February 20, 
1869, the creditors proving debts, filed their 
objections to the discharge, with five speci- 
fications, the first of which is as follows: 1. 
"That said banki-upt did willfully swear 
falsely in his affidavit annexed to his sched- 
ule, in that the said bankrupt fraudulently 
omitted to mention the existence of an un- 
liquidated accoimt, between himself and his 
brother-in-law, P. Horning." The remainder 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



KALLISH (Case No. 7,599) 



[14 Fed. Cas. page 94] 



■of the specifications are substantially as fol- 
lows: 2. The fraudulent omission from the 
schedule of a debt due the bankrupt from the 
said Horning of about $2,000. 3. That the 
banknipt on or about January 1, 1865, gave 
a fraudulent preference to said Homing by 
conveying to him a saloon in the city of 
Portland for the purpose of delaying and de- 
frauding his then existing creditors. 4. That 
the bankrupt is a trader in ice, and has 
failed since the passage of the bankrupt act 
to keep proper books of account. 5. -That the 
bankrupt has concealed part of his effects 
from his assignee, in that he failed to dis- 
close to the assignee the existence of the debt 
aforesaid, alleged to be due him from said 
Horning. The ease was set for trial on 
March 22, and was heard by the court. Kal- 
lish and Horning were examined as wit- 
nesses on behalf of the opposing creditors. 
No other testimony was introduced. 

On the argument, counsel for the creditors 
abandoned the specifications except the first. 
Kallish and Horning are brothers-in-law— 
the former having married the sister of the 
latter. Kallish has one child living and buried 
one last summer. Horning is a bachelor and 
lives in the same house with Kallish. In 
fact they appear to constitute but one family. 
They both testify that in the latter part of 
1864, or the early part of 1865, Kallish sold 
and conveyed to Homing a saloon and small 
ice-house in Portland, and a salt-works near 
Portland. The saloon was valued at $600 
and the salt-works at $2,500, but the sales 
were not made at once, nor do they state 
which was made first. At the time of these 
purchases they state, that Kallish owed Hor- 
ning for money borrowed in 1863, about 
$1,000, for fifteen months' labor in 1863-4, at 
$75 per month, $1,125— in all— $2,125. At the 
time of the purchase of the salt-works Hor- 
ning professed to pay for them by his two 
promissory notes of $1,250 each, payable in 
one and two years. Since then, Kallish (ac- 
cording to this testimony) has worked for 
Horning in the saloon and ice business with- 
out other wages than his support, and a 
promise oi a part of the profits, if any should 
be made. Homing's notes have been long 
since delivered up and canceled — one of them 
within a month of the sale, and the other 
within a year. Shortly after the sales afore- 
said, these witnesses testify that Horning 
paid for Kallish, money as follows: to labor- 
ers at salt-works about $250; to one Phillippi, 
for beer furnished saloon prior to Homing's 
purchase thereof, $600; to discharge mort- 
gage on salt-works, $660— in the aggregate 
$1,510. This statement of their affairs makes 
the account between K. and H. stand thus: 
Homing owed K. for saloon and salt-works, 
$2,125. Kallish owed H. for bori-owed mon- 
ey, labor and debts paid for him, as above 
stated, $3,625, leaving a balance due Horning 
from K. of $525. Whether these transactions 
actually occurred between these parties, or 
were merely simulated by them, to protect 



Kallish's property from the demands of his 
creditors, may be a question. The fact that 
K. was then largely in debt is a circumstance 
calculated to cast suspicion upon their in- 
tegrity. His indebtedness, all or principally 
contracted before that time, is §5,021.46, 
while his assets are nothing. Besides, there 
is the fact that Kallish has since carried on 
the saloon and ice business, as Homing's 
agent, without salary or wages. Horning pay- 
ing the expenses of the family, of which he 
is practically a member. However, counsel 
for the creditors does not press the consid- 
eration of this question, but insists that the 
proof supports the first specification, and for 
that reason, the discharge ought not to be 
granted. There can be no doubt from this 
statement of the accounts, but that there 
was a balance due from H. from K. The 
schedules of the bankrupt are silent on this 
point. Besides, both Kallish and Homing 
swear positively that now and on May 30, 
1S6S, the date of the affidavit to the schedule 
and petition, the former is and was indebted 
to the latter. Horning testifies that this in- 
debtedness of May 30, 1868, was between 
$600 and $800. Kallish testifies that on said 
date he owed H. about $500 or $600, more or 
less, but more than $300, and that he knew 
it when he made his oath to his schedule, 
but that he had no account of it. Assuming 
that this testimony is credible, the first spec- 
ification is proved. The affidavit to schedule 
A declares, that the same "to be a statement 
of all his debts," while this indebtedness to 
Horning is not mentioned therein. The act 
(section 29) provides that: "No discharge 
shall be granted, or, if granted, be valid if 
the bankrupt has willfully sworn falsely in 
his affidavit annexed to his petition, sched- 
ule or inventory." No explanation is offeretl 
by the bankrupt, of this discrepancy between 
the proof and his affidavit to the schedule. 
The bankrupt now testifies that on May 30, 
1868, he was indebted to Horning and that 
he knew it, while his sworn schedule of same 
date is silent as to the matter. 

Upon this state of facts, the conclusion is 
natural and reasonable, that the omission to 
place this debt in the schedule was intention- 
.11, and that the affidavit annexed thereto was 
willfully false. But I am not prepared to 
determine, beyond further consideration, that 
under these cireimastances the opposing cred- 
itors are injured by this omission or false- 
hood, or that any one ought to be allowed to 
object to the discharge on this account, un- 
less it be Horning, to whom the omitted debt 
appears to be due. I am not altogether sat- 
isfied in my own mind, but that the act 
ought to be so construed that this objection 
could only be made by a creditor who is 
interested in the debt which is the subject 
of the misconduct of the bankrupt, or who is 
or may be injured by the omission or false- 
hood concerning it. But this question has 
not been made by counsel on the ai-gument, 
and the case is within the letter of the pro- 
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vision of tlie act proliitiitiBg a discharge, and 
an order will be made dismissing the peti- 
tion for discharge. 
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The KALLISTO. 

PETTITT et al. t. The KAXiUSTO. 

[2 Hughes, 128.] i 

District Court, E. D. Virginia. Sept. 28, 1877. 

CoLi/TSioN — ^LooKOXiT— Burden of Pkoof — Doubt 
AS TO Fault. 

1. No fixed iKJsition is established by law as 
the place where the lookout must be in the for- 
ward part of a vessel under way. 

2. If tiie master of the watch does not place, 
the lookout in position, he has some discretion 
in regard to it; but he must be well forward, 
where his vision is open and free over each bow 
and ahead of the vessel. - 

[Cited in The B. R. Kirkland, 48 Fed. 762.] 

3. The burden of proof is upon the libellant 
for collision, to establish fault upon the libelled 
vessel. 

4. Where there is a reasonable doubt as to 
Which vessel was in faull^ the loss must remain 
where it has fallen. 

[Cited in The Worthington and Davis, 19 
Fed. 839.] 

[These were libels in the matter of the Kal- 
listo and by C. A. Pettitt and others against 
the Kallisto for damages sustained in a col- 
lision.] ^ 

The Norwegian bark Kallisto, 460 tons, and 
the American schooner Hattie L. Fuller, 260 
tons, collided at 3 a. m. on the morning of 
April 13th, 1877, at sea, about eighteen miles 
northeastwardly ofC Body Island, the light 
there being in sight The Fiiller was bound 
for Washington, D. 0., with a load of hard 
pine lumber. The bark was in ballast bound 
for Bull River, South Carolina. The schoon- 
er was struck in the port below, a little for- 
ward of the cathead, about sis feet from the 
stem. Her bowsprit was broken off, that and 
her jib-boom carried away, her hull cut into 
about the width of the Kallisto's bow, her tim- 
bers broken through as well as her plank- 
shear, covering boards, and deck beams, her 
windlass-bits broken, and her windlass and 
topgallant forecastle capsized. She was 
struck below the water and became in a few 
hours waterlogged, and at about 6 a. m. of the 
13th April, was abandoned by her crew and 
proved a total loss. At the time of the colli- 
sion there was a stiff topgallant breeze from 
nearly due east The bark was under full 
sail on a port tack closehauled full and by the 
wind, on a course south by east three-quarters 
of a point east The schooner was on a star- 
board tack under full sail close by the wind, 
on a course north by west The bark had her 
sidelights up burning brightly. The evidence 
leaves it doubtful whether the lights of the 
schooner were burning just before the colli- 
sion, but makes it clear tiiat her sidelight lan- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission,] 



(Case No. 7,600) KALLISTO 

terns were up in their proper places in the 
rigging. The master and two seamen con- 
stituted the watch on the schooner at the 
time of the collision. The first mate and f our 
seamen constituted the watch on the bark at 
that time. The crew of the schooner was 
seven mon in all; that of the bark twelve 
men in all. The schooner was nearly new, 
staunch and strong. The schooner had been 
on the starboard tack all night her helms- 
man having instructions to hold her dose to 
the whid so as to keep as far as possible off 
shore. Before and at the time of the colli- 
sion the schooner's lookout was at his proper 
place, and was not in fault on that score. 
A good deal of evidence was produced by the 
libellants tending to throw doubt upon the 
question whether or not the bark's lookout 
was at the proper place on the bark. He was 
on top of the forward house sitting or stand- 
ing. All the sails of the schooner except fore- 
topsail were up, and. she was going at the rate 
of about six or seven knots an hom:. All the 
sails of the bark were up, and she was go- 
ing at the rate of seven or eight knots an 
hour. There was no moon; the sky was hazy, 
rather dark, and a little overcast with clouds, 
but it was not too dark to see vessels under 
sail at a quarter to half a mile off. Bright 
lights might be seen as fat as three or four 
miles off. The sheets of the schooner wei-e 
trimmed flat aft which made it more or less 
difficult to see her from any point ahead or 
nearly ahead. About three or four minutes 
before the collision the schooner's lookout saw 
a red light between one and a quarter and 
one and a half points on the port bow. As 
soon as he saw it he sang out "A light on the 
lee bow!" No notice was taken by the Ful- 
ler's master (whose watch it was; of this sig- 
nal, and tn about three minutes more the look- 
out sang out again to the same effect This 
was too late to prevent the collision, and the 
schooner's captain confirms the testimony of 
his lookout and helmsman, that he gave no 
orders for the emergency, either four minutes 
before or at the time of the collision. The 
helmsman of the schooner testifies that on 
hearing the first and second cry of the look- 
out he held his helm hard aport About a 
minute before the collision and when too late 
to avoid it the lookout on the bark saw the 
schoonei''s sails, but saw no light. No man 
on the watch of the bark, according to the 
evidence of the bark's crew, saw any lights 
in the rigging of the schooner until some time 
after the collision; and no light at all, except 
that one or two of them saw a dim white 
light, which they thought might have been 
the skylight. When the lookout of the bark 
saw the schooner's sails, about a minute be- 
fore the collision, he cried out, "A sail ahead!" 
The mate then saw the schooner on the star- 
board bow. The helm of the bark had been 
before the collision and was afterwards held 
hard up or aport The vessels came together 
"nearly end on," "a little at an angle," "about 
two points from a direct line," each being 
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sti-uck on the port bow; the bark about three 
feet from the stem, the schooner foi-ward of 
the catheads. The bark was damaged by the 
collision in her port bow. She was also dam- 
aged on her starboard side, the schooner hav- 
ing after coming into her, slewed around 
against her after the collision; but the injury 
was not great, and was repaired at a cost of 
!?oOO on the vessel being brought into Nor- 
folk. The wife and two daughters of the cap- 
tain of the schooner were taken at once on 
board the Kallisto, and about three hours aft- 
er the collision the crew also were taken on 
the bark, after the schooner had been aban- 
doned and left to her fate. The schooner 
was three and a half years old, stanch and 
strong, worth some $18,000; net freight, $1,- 
200; insurance on cargo, $2,505; all making 
a total of $21,705. The appraisement of the 
bark is $12,000, but is much lower than her 
real value, because she cannot be registered 
in this country under the present protective 
laws of registration. 

The following is the substance of the evi- 
dence of William Wesley Davis, the schoon- 
er's helmsman at the time of the collision: 
A sailor; been going to sea two years; took 
wheel at 2 o'clock a, m.; had orders, to steer 
north by east if she would go it; steered 
north by east; sheets trimmed flat aft; wind 
east-northeast; heard the lookout report a 
light on lee bow; did not hear the color of 
the light; heard him report the light twice; 
captain was forward on the lee or port side 
of the cabin; saw the captain; received no 
orders from him; about four minutes elapsed 
between the time the light was first reported 
and the collision; captain of the schooner, 
Smith, did nothing after the first report of a 
light ahead,— nothing before the collision; aft- 
er the collision the schooner slewed around, 
her port side to the bark's starboard side. 

W. H. 0. Ellis, for libellants, submitted 
with numerous others, the following points 
and references: The lookout of the bark did 
not see the lights of the schooner, and there- 
fore did not report them, so that the bai-k 
could port her helm, according to the rules of 
the road of the sea, in time to pass the 
schooner on her port side, under her stern, 
as the rules of navigation require. The want j 
of a sufiicient lookout, stationed in a proper 
place, so far as this case can be reached by 
human knowledge, was the whole and sole 
cause of the collision. The moment he re- 
ported a vessel, whose sails he saw because 
they were so high from the place where he 
was sitting when the mate left him, the 
bark did port her helm, but too late to avoid 
the collision. The bark ported her helm be- 
cause she was on the port tack and the mate 
saw that the schooner was on her starboard 
tack closehauled. This was proper, but it 
■\A'as done too late. It was done too late, be- 
cause the lookout was in a position where he 
could not see the schooner's lights, and know- 
ing that he could not see from that place, he 



was not trying to see. If the lookout of the 
bark had done the same as the schooner's 
lookout there most certainly would have been 
no collision. If the schooner's lookout had 
reported the bark's light on the lee bow at 
the distance of two or tlii-ee miles, the schoon- 
er, by the rules of navigation, was compelled 
to keep her course, and the bark's duty was 
to port her helm in time to pass under the 
schooner's stem. Instead of the schooner 
having altered her coiurse just before the col- 
lision, and then having a free wind, as to 
which there is not a word of evidence on the 
part of the respondent's witnesses except 
crude speculations that have not even the 
merit of plausibility, the logbook of the 
Kallisto shows that she must have had a free 
wind, altliough such a state of things is not 
essential to the case of the schooner. It 
states the wind to be east, and that the bai-k 
headed a south-southeast course, which would 
have made her closehauled, and her leeway, 
according to the evidence would have been 
from a point to a point and a half. But ac- 
cording to the logbook she made no leeway, 
but made her compass course of S. S, E. 
"good." To have made her compass course 
"good" the wind must have been where the 
schooner's crew and also Captain Stoddard 
say it was at the time, that is, B. N. E., and 
not east, free from her on that course. 

Lookouts.— Chamberlain v. Ward, 21 How. 
[62 XJ. S.] 570, 571. New York & B. Transp. 
Co. T. Philadelphia & S. Steam Nav. Co., 22 
How. [63 U. S.] 471 (last case only cites first 
case. See first case particularly); Whitridge 
V. Dill, 23 How. [64 U. S.] 451. As to schoon- 
er changing her course suddenly so as to 
throw stem of bark into her port bow. Ha- 
ney v. Baltimore Steam Packet Co., Id. 287, 
291, 293 (this is like our case in some re- 
spects); The Ottawa, 3 Wail. [70 U. S.] 273; 
The Hippodrome, 6 Wall. [73 U. S.] 216; The 
Ariadne, 13 Wall. [80 U. S.] 478. See, also. 
The Emily [Case No. 4,453]; The Blossom 
[Id. 1,564]; The Rebecca [Id. 11,618]; The 
Clement [Id. 2,879]; The Chester, 3 Hagg. 
Adm. 316. But it has been held not improp- 
er conduct on the part of the officer of the 
deck to take the helm himself and to trust 
the lookout to a common sailor. The Blos- 
som, supra. But if the collision is not owing 
to an insufficient watch, the vessel will not 
be considered at fault. jMellon v. Smith, 2 E. 
D. Smith, 462. The lookout must be sta- 
tioned in "forward" part of ship, in place 
best adapted to descry vessels at the earliest 
moment. This is indispensable to exempt 
colliding vessel from blame. St. John v. 
Paine, 10 How. [51 U. S.] 557; Newton v, 
Stebbins, Id. 586. See Taney, dissenting, in 
Haney v, Baltimore Steam Packet Co., supra. 
Sailing Rules.— If ships are approaching 
each other, the one going free must get out 
of tlie way of the one that is closehauled. 
If both are closehauled, each must go to the 
right; or the ship on the starboard tack 
keeps on, while the ship on the port tack 
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changes her course. When there is the least 
doubt of their going clear the ship on the star- 
board tack is to persevere in her course, while 
that on the larboard is to "bear up" or Heep 
more away from the wind. When both are 
going bv the wind the vessel on the starboard 
tack shall keep her wind, and the one on the 
larboard tack bear up, thereby passing each 
other on the larboard hand. When both ves- 
sels have the wind large or abeam and meet, 
they shall pass each other in the same way. 
In both cases the helm must be ported; and 
it is the duty of the vessel on the larboard 
tack to give way at once, without considering 
whether the other vessel be one or two points 
to the leeward. 1 Pars. Mar. Law, 193, 196, 
and notes citing authorities. Dix. Shipp. §§ 
710-710 It was held in The Ann and Mary, 
2 W, Rob. Adm. 189, that in doubtful circum- 
stances and where there is a probability of col- 
lision, a vessel on the larboard, although close- 
hauled, is bound to give way to a vessel on the 
starboard tack, notwithstanding the latter 
may have the wind free. This is not the case 
by our act but in this ease we are to be gov- 
ei-ned by the general admiralty law. See The 
Scotia, 14 wall. [81 U- S.] 170. A vessel may 
put her helm to starboard or to port as the 
case may be, when the collision is inevitable, 
to ease the blow; although this would not be 
the proper course to pursue before the collision 
became inevitable. 1 Pars. Shipp. & Adm. 
581, and note 1, citing numerous authorities. 
The Ottawa, 8 Wall. tTO U. S.] 274. 

Weight of Testimony and Rules of Evi- 
dence—Admissions of the mate and crew are 
not evidence against the owners unless made 
at the time of the coUision, so as to form part 
of the res gestae 0- Pars. Shipp. & Adm. 537, 
and notes 3, 4); and even then they have but 
little weight in opposition to their deliberate 
testimony as to the facts. But the "testi- 
mony of men on board their own vessel re- 
specting their own acts receives greater cred- 
it than the testimony of men on the ofher ves- 
seL" (Id. 538, and note 4.) 2 Brightly, Fed. 
Dig. p. 261, § 125. "But little reliance seems 
to be placed on witnesses' estimates of times 
and distances at the time of a collision." (1 
Pars. Shipp. & Adm. 538, note 1.) Number 
of witnesses. Section 126. And a witness 
cannot be impeached as to what he has sworn 
to by proof of what he said before (Experts, 
§ 127), unless he was asked about the matter 
when examined, etc. TJnis v. Charlton's Adm'r, 
12 Grat. 484, and other authorities cited by 
Judge Hughes in case of The J. W. Evermau, 
Case No. 7,591. In this case the contradict- 
ing, witness was present when the schooner's 
helmsman and others were examined. 

Charles Sharp, for respondents, presented, 
amongst many others, the following points 
and references: 

The Kallisto, bound to South Carolina in 

ballast; nearly all sails set; fresh topgallant 

breeae; night dark, cloudy, slightly hazy; 

splendidly handled by first mate, a most 

Mfed.cas.— 7 
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careful alid accomplished young officer (see 
how rapidly he rose in his profession, and 
in Norway there are boards of examiners, 
as in navy); admirably manned; watches 
large and full; "able seamen at helm and on 
lookout" during the collision hour; extra sea- 
men always on deck; one (M. Peterson) ac- 
tually on the forecastle deck for one whole 
minute, waiting to relieve the lookout, ^Yllo 
was then engaged in sighting the schooner 
(two lookouts at that moment, thus dispos- 
ing of the question of improper place); mate 
constantly walking the deck, and actually 
sighting vessels during his watch, and ac- 
tually saw this schooner when reported, with 
no red light before the collision, and he and 
his helmsman being two lookouts aft (Stod- 
dard approves of one lookout aft in the of- 
ficer of the deck, when lookout is stationed in 
some place not so good as forecastle deck); 
and the forward house being by overwhelm- 
ing testimony good for a lookout except 
abaft the forward house, up to which point 
officer of deck and hehoasman look out; and 
no man testifying to any delinquency on the 
part of any man on the bark; and no plan 
discovered by counsel in all that vast volume 
of bark's testimony, except about our look- 
out standing or sitting, which is insignificant 
(St. Mark and St Luke, differ far more than 
that). The bark's watch were all doing their 
duty skUlfully and carefully. Under these cir- 
cumstances and at the darkest hour, just be- 
fore morning, bark meets (under 16th rule) a 
-schooner in command of a wretched speci- 
men of a master and a poor crew, who had 
been up In bad weather for nearly a week, 
stumbling along the course, keeping no log, 
making no calculations, hugging the shore 
far enough off to "give an offing," and taking 
no thought of anything else. They had pass- 
ed Hatteras and the dangerous coast twenty- 
five miles north of it (see Crellin); Body 
Island light in view; no apparent danger 
now; master takes a nap and ship left in 
charge of two young men 21 and 22; helms- 
man not capable of making any calculations; 
steered so as to keep about same distance 
from land. 

Meeting under 16th rule, each must port, 
even the vessel that is "closehauled on the 
wind," if necessary to save collision, and a 
fortiori, the vessel sailing free, as was the 
schooner. She did not port; bark did; bark 
is sued. The case presented by libellants is 
necessarily under 16th rule. But that is pre- 
posterous. Their lookout fixes the schooner 
to windward (eastward); therefore she had 
crossed (if it was a case of crossing some 
time before the collision) line south-south- 
east, on which it is admitted bark was mov- 
ing. The bark's red light alone was seen. 
That disposes of this case. They were meet- 
ing. Schooner ran hito bark, striking her port 
bow with bowsprit, making a round indenta- 
tion. Only round timber could make a round 
hole; cathead and other timbers are square. 
In no other way could schoonei-'s bowsprit 
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have been broken off near stem, i. >e., by the 
concussion; for the schooner, after the first 
striking, slewed around to bark's starboard 
side; therefore the damage (round hole) to 
bark's port bow occurred at the first The 
vessels rebounded, i. e., after bark's port 
bow was sti-uck. The bark struck schooner's 
port bow with her stem, cutting deep, from a 
point two feet from stem, and ripping the 
hole wider to forerigging when slewing 
around. This accounts for Crellin's finding 
her cut as she was. The collision awakened 
the captain. Then, after the slewing he ran 
up and saw green light, by peeping under 
main boom at starboard side of bark, along- 
side his port side. Then master abandoned, 
without sufficient cause, a waterlogged 
schooner that could not sink, instead of going 
ashore in his boats, anchoring her in five 
fathoms water, and sending to Norfolk for 
B. and J. Baker's Resolute to tow her. The 
schooner's lights were burning dimly, unless 
red light was out. If burning dimly (and 
red therefore appeared white to our lookout), 
collision extinguished it and perhaps the 
green also. Neither was seen alongside, but 
only the red lantern was in view, because 
port side of schooner was alongside of the 
bark. See The Sam Weller [Case No. 12,290] ; 
Peck V. Sanderson, 17 How. [58 XJ. S.] 178. 
Numerous witnesses, and the affirmative tes- 
timony of two lookouts, our mate then on 
watch, and seven witnesses who saw red lan- 
tern not burning, show our lookout could not 
have seen, before collision, the light. 

The Grace Girdler, 7 Wall. [74 U. S.] 196, 
shows that, under the new rules, the "highest 
degree of care is not required, but only rea- - 
sonable and proper precautions," in the very 
language of the rules. And this same case (7 
A>'all. [74 U. S.] 196) reverses all the older cases 
about dividing the loss for inscrutable fault. 
Even if that decision shall be erroneous on 
principle (and yet Blatchford, in the case of 
The Breeze [Case No. 1,S29], says the weight 
of authority under old cases is in our favor), 
yet the Grace Girdler Case being under the 
new rules, as to reasonable care only being 
required, the law may now be considered as 
settled by the only decision (of the United 
States supreme court) under the new rules 
on that point. The fault is not inscrutable. 
The schooner is alone to blame, and most 
culpably; but unless preponderating testi- 
mony shows bark to blame, the supreme 
court says she must not contribute any part 
of the loss. Mr. Ellis cites old cases. New 
rules overrule them all; they are out of date; 
behind the age. 

This ease turns on Its special circumstan- 
ces. Schooner's captain asleep; helmsman 
displaying incompetency; the lookout clear- 
ing the bark under situation 3 of govern- 
ment diagrams of vessels actually passing to 
port, but for the schooner's changing her 
course at some time before her lookout first 
saw our red light; failure to port her wheel; 
failure to keep a bright red light; failure to 
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keep a log; failure to take observations or 
make calculations; guessing that the wind 
was the same as at 8 p. m. (see all the log- 
book and protest); protest admitting red 
light seen by all on schooner before the col- 
lision, and yet the master aftem^ards falsely 
swearing in court it was the green light he 
saw. No efforts made to save the schooner; 
ignorant confidence in the freedom of a ves- 
sel on starboard tack "to keep her course 
and not port her helm," even if the wind 
was free to her; want of discipline, want of 
skill, want of attention. And no fault in our 
navigation (see testimony, logbook, and pro- 
test); all consistent from the beginning, be- 
cause truth is consistent with itself, and our 
ease is genuine; theirs spm-ious. A com- 
petent and vigilant lookout stationed at the 
forward part of the vessel, and in a position 
best adapted to descry vessels approaching 
at the earliest moment, is indispensable to 
exempt the steamboat from blame in case of 
accident in the nighttime while navigating 
waters in which it is accustomed to meet 
other watercraft. [St John v. Paine] 10 
How. [51 U. S.] 585. 

As to steamers. Steamers navigating, etc., 
must have lookouts stationed in proper places 
on the vessel, etc. [Chamberlain v. Ward] 21 
How. [62 U. S.] 571. Lookout stationed in 
positions where the view forward or on the 
side to which they are assigned is obstructed, 
either by lights, rigging, or spars of the ves- 
sel, do not constitute a compliance with the 
requkement of the law, and in general ele- 
vated portions, such as the hurricane deck 
(there is no hurricane deck except on a 
steamer), are not so favorable situations as 
those more usually selected on the forward 
deck, nearer the stem. (The forward deck on 
a steamer is a vastly larger deck than the fore- 
castle deck on a vessel, which is very small,) 
The lookout was not properly stationed, being 
in a place where his view was obstructed. 
This is the principle. [New York & B. Transp. 
Co. V. Philadelphia & S. Steam. Nav. Co] 
22 How. [63 U. S.] 461. The watchman was 
standing aft of the pilot-house, which he ad- 
mits was higher than his head, so that he 
could not see over it His position for a look- 
out was clearly an improper one, as the view 
forward was entirely obstructed by the house 
of the vessel. 

To constitute a compliance with the re- 
quirement of the law, there must be (in case 
of steamers) persons of proper experience 
properly stationed on the vessel, and actively 
and vigilantly employed in the performance 
of duty. [New York & B. Transp. Co. v. 
Philadelphia, etc. Co.] 22 How. [63 U. S.] 471. 
And see Act Cong. April 29, 1864; 2 Brightly, 
Fed. Dig. art. 20, p. 429, § 32, requiring mere- 
ly "a proper lookout" to be kept without 
reference to topgallant etc., deck, "such as is 
required by the ordinary practice of seamen, 
or by the special circumstances of the case." 
The special circumstances of this case were: 
1st That the bark was sailing hy the wind. 
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and there was an unobstructed view, and the 
lookout saw as far as could he seen such a 
night an unUghted vessel. And it was the 
ordinary practice of Norwegian seamen to 
use the forward house as a station for loofc- 
outs when vessels are sailtQg by the wind, 
and also by many American masters. Ward 
V. The Ogdensburgh [Case No. 17,158]. "A 
competent and vigilant lookout stationed in 
the forward part of a vessel, with an unob- 
structed view, exempts." [The Genesee 
Chief V. Fitzhugh] 12 How. [53 tJ. S.] 443. 
Wheelhouse of a steamer not a proper look- 
out, 1st He cannot steer and keep watch. 
2d. Position is unfavorable; he cannot leave 
his wheel to give notice. But even then, 
want of such a lookout is only prima facie 
evidence. Case must still be governed by 
all its special circumstances, under new 
rules. Our vessel had two lookouts at the 
moment Severe cases are steamer cases, 
and in England (2 Bng. Law & Eq. 557) the 
Europa was condemned for an injury to a 
sailing vessel in a thick fog, when there was 
an officer on the bridge, and a quartermaster 
on the topgallant forecastle, and another 

quartermaster at the , and one at the 

wheel. Now refer to steamer case [Cham- 
berlain V. Ward] 24 How. [65 tf. S.] 570, 
<:ited by the above. 'In general, elevated 
positions, such as the hurricane deck, are 
not so favorable as those near the stem." 
The court assigns the reason. "Small ves- 
sels cannot be so easUy seen from the upper 
deck of a steamer, especially if large; she 
might run over them before seeing them." 
Not so with sailing-vessels. Not so in this 
case (under its special circumstances), for 
the bark saw the schooner when near, not 
when far ofC, because she had no lights. The 
view to windward where she was clear, and 
he saw when near, not when far. As I un- 
derstand the law and the rules, what is re- 
quired, and no more, is that in the case un- 
der consideration the court must be satisfied 
that the lookout was stationed where he 
could see and have an unobstructed view of 
the vessel where she happened to be, not 
that he should be on any particular deck or 
spot 



HUGHES, District Judge. This is the rare 
case of a collision between sail-vessels far out 
in the ocean. The manner in which it hap- 
pened can be known to but one or two of the 
very few persons who were present. To all 
others it is difficult of any theoretical ex- 
planation and hicapable of any certain ex- 
planation. The evidence in this case, as in 
most other cases of maritime collision, re- 
minds one of the incident which made Sir 
Walter Kaleigh despair of the possibility of 
writing accurate history. Evidence, volumi- 
nous in the extreme, has been taken in this 
case, and a vast deal of expert testimony sub- 
mitted from men of extraorduiary skill and ex- 
perience in maritime affairs, and the case has 
been argued at considerable lengtb and with 
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rare ability and ingenuity by the learned coun- 
sel engaged. If the schooner had not been lost 
and there were cross libels in the case, it 
would be necessary for me to go into this evi- 
dence and the arguments upon it as fully as 
counsel have done. But here there is but one 
libel, and the burden of proving fault is, until 
proven, wholly upon those representing the 
Puller. , 

I have considered with care all that has 
been testified to hi evidence and all that has 
been urged in argument, but only to become 
more and more persuaded of the narrowness 
and simplicity of the question upon which the 
ease, as presented by the pleadings and evi- 
dence, really turns. The libellants charge, 
and have upon them the burden of positive- 
ly proving, that the collision happened through 
fault on the part of the Kallisto. This was a 
Norwegian bark, manned, I think from the 
evidence, by such a crew as Norwegian ves- 
sels usually carry over the seas. It may be 
said, I thmk, with truth and without denial, 
that the crews of Norwegian vessels are in 
general remarkable for nautical skill, thor- 
ough discipline, hidividual proficiency and so- 
briety, and collective efficiency. The ships of 
this nationality are probably the best schools 
for merchant seamen now anywhere to be 
found. From the system of instruction and 
examinations pursued in Norway, I think the 
presumption as to the crews of Norwegian ves- 
sels is hi favor of the general competency of 
master and crew. I think all mariners will 
agree that it is fair to presume, until the 
fact is disproved, that each man on board 
a regularly registered and manned Norwegian 
vessel is competent and attentive to the du- 
ties belonging to him. This general presump- 
tion I must say is thoroughly supported and 
justified by the evidence in this case as to 
the qualities and character of the Kallisto's 
crew. 

The libellants in this case, therefore, set out 
with strong reasonable presumptions against 
them. The burden of establishing fault is up- 
on them, and it is incumbent upon them to 
prove particular fault against a vessel and 
crew belonging to a nationality the vessels 
and crews of which are seldom hi fault in 
nautical matters. In the present case, there 
is no proof of fault attempted in the matt^- 
of the Kallisto's side-lights, required by the 
laws of navigation to be kept m tne rigging 
of vessels under sail. The libellants' own 
testimony establishes a compliance by the 
Kallisto hi this respect with the legal re- 
quirements. As to lookouts it is not contend- 
ed that there were not a sufficient number of 
men on the deck of the Kallisto on the occa- 
sion of this collision. There were three men 
on deck, besides the helmsman and the regu- 
lar lookout The only ground, therefore, on 
which libellants could found a charge of 
fault against the Kallisto, is in respect to the 
position on the bark in which her regular 
lookout was at the time of the collision. This 
is the only question on which it is possible 
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for the libellants to found a right to recover 
in this action. Their proposition is, or must 
necessarily be, that owing to the position oc- 
cupied by the bark's lookout, before the col- 
lision, he was prevented from seeing the 
schooner as soon as he ought to have seen 
her, and from giving warning to the helms- 
man of the bark to port his helm in obedience 
to Rule XYl of the Navigation Laws, pre- 
scribed for sail vessels meeting end on, or 
nearly end on. Let me remark that I do not 
think this case is one of sail-vessels crossing 
each other, and I think, therefore, it does not 
fall -within the purview of Rule XVIL This 
question of the position of the bark's lookout 
being the vital and in fact only one in this 
case, I have given especial attention and care- 
ful thought to it, and my conclusion, from a 
thorough examination, is that, at least on a 
vessel of the consti-uction of a Norwegian 
bark, a lookout may justifiably stand on the 
top of the forward house, when the vessel is 
sailing full and hy the wind, under a stiff 
breeze, the foresail standing out by force of 
the wind so as to make a curve upwards in 
the bottom edge; square sails being usually cut 
with a sweep or gore at the bottom. I think 
that it is satisfactorily shown that the top 
of the forward house was a place from which, 
during a stiff breeze, a lookout could readily 
see under the foresail what was ahead and 
over the bows of the ship, and that the look- 
out of the bark was not negligent of his 
duty on the occasion in question. The testi- 
mony of the whole crew of the Kallisto, and 
also of other witnesses, especially Captain 
Lennans, master of a German bark similar in 
construction to Norwegian barks, establishes 
this fact, and my own observation of Nor- 
wegian barks under sail by the wind confirms 
the testimony given on this head. I am satis- 
fied, from the evidence and from observation, 
that while the Kallisto was under sail, and es- 
pecially when the lower edge of the foresail 
is lifted up in a curve by a breeze, there is 
ample room for vision from the top of the 
forward house in every direction forward, 
and that a lookout could perform his duty 
properly from that position, whether sitting or 
standing. The very authoritative evidence 
of Captain Crellin conflicts, I know, with this 
conclusion; but he avowedly took no meas- 
ures, but spoke from guess; so did Captain 
Stoddard. But Captain Brown actually meas- 
ured, and gives dimensions as follows: 

Cathead, at least 6 feet high 

ForetAck, above cathead. 3 *' 

Sweep of the sail 3 « 

Lift of foresail in centre 3 " 

Total 15 f egt 

Height of top of forward house. ... 8 " 

Clear 7feet 

From which some allowance must be made 
for the sheer of the vessel. I know of no rule 
of navigation or of law fixing any particular 
place forward at which a lookout shall at all 
times stand on a vessel in motion. If not sta- 
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tioned by the commander of his watch, he 
must judge of this for himself. He must of 
course be well forward. In time of appre- 
hension he should be forward on the fore- 
castle deck. That is in general th6 most prop- 
er place; It is often the only proper place. 
But, when sailing in the open sea, where there 
are few other vessels, in good sailing weather, 
on a night-watch on a square-rigged vessel, 
full and by the wind, with no special danger 
threatening, especially on a bark where the vis- 
ion around is clear from the top of the forAvard 
house, I should say, from all the evidence in 
this case, that he might prudently sit or 
stand on the forward house of a square-rigged 
vessel, and could there perform his duty 
faithfully. I do not feel that I would be jus- 
tified in this case in condemning the lookout's 
choice of that position on that occasion so as 
thereby to subject the Kallisto to the dam- 
ages arising from the loss of the schooner. 
The burden of proof is upon the libellants, 
and I am clear that, as against this lookout, 
they have done no more, even if they have 
done that much, than raise some "doubt" 
whether the collision was not owing to the 
fault of the lookout on the Kallisto, in being 
on the top of the forward house just before 
and at the time of the collision- It is cei-tain- 
ly open to inference, from the evidence, that 
his failure to see the schooner was in con- 
sequence of her not then having had side- 
lights up and burning with proper brightness. 
It would not be a very violent inference, 
from the evidence, that Wesley Davis, an in- 
experienced seaman, who was at the schoon- 
er's helm at the time, starboarded instead ofl- 
portmg his helm when the schooner's lookout 
saw the red light of the bai-k and sang out, 
"Sail on the lee bow!" It is not only open to 
inference, but pretty clearly proved, from the 
evidence of libellants, that the two vessels 
were clear of danger of collision, under prop- 
er handling, four minutes before the event, 
that is to say, when nearly a mile apart, when 
the bark showed her red light. Certainly is- 
there ground to infer, from the evidence, that 
the vessels came together by reason of false 
steering in some way, and, if there is doubt 
where that false steering was, the doubt is 
certainly as much to the prejudice of the in- 
experienced helmsman on the schooner as to 
that of the able seaman on the bark. No evi- 
dence is given by the libellants, nor do they 
contend that any false management of the 
bark's helm took place. The rule applicable, 
therefore, to this ease, and which governs it, 
is the one laid down by the supreme court of 
the United States, in The Grace Girdler 7 
Wall. [74 U. S.] 198; that "when there is rea- 
sonable doubt as to which party is to blame, 
the loss must be sustained by the party on 
whom it has fallen." 

It is not necessary for me to make any com- 
mentary on the nautical skill and ability, or 
the competency, or the special or general con- 
duct of the master or crew of the Fuller; ex- 
cept to say that, if there is doubt on these- 
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matters created hy the general tenor of the 
evidence in the case, I think that doubt goes 
to the prejudice of the master and crew of 
the Fuller, and in favor of the master and 
crew of the Kallisto. I will not say that it is 
proved that the schooner and her master and 
crew were in fault, for it is not necessary for 
me so to do, but I will go so far as to say that 
the doubts produced by the evidence upon my 
mind are In favor of the Kallisto and her 
crew, and that they are in prejudice of the 
Fuller and her crew. I have only to decide 
whether the libellants have proved, beyond 
"a reasonable doubt," that the collision was 
produced by the fault of the Elallisto. I do 
decide that they have failed to establish such 
fault beyond "a reasonable doubt" I will 
go even farther, .though it is unnecessary to 
do so in this case, and repeat that, to my 
mind, the evidence more strongly tends to es- 
tablish that the Fuller was in fault than that 
the bark was in fault. But as this is not a 
libel by the owner of the bark against the 
Fuller, and as it is unnecessary to carry this 
investigation or decision to that extent, I will 
confine my decision to the declaration that 
the libellants' charge of fault in the Kallisto 
is not proven; and I wiU sign a decree dis- 
missing the libel with costs, giving thirty 
days for an appeal. 

The following cases bear upon the questions 
arising in this case: Peck v. Sanderson, 17 
How. [58 U. S.3 178; The Farragut, 10 Wall. 
[77 U. S.] 334; Cohen v. The Wilder [Case 
No. 2,965]; The Milwaukee [Id. 9,626]; 'The 
S. B. Wheeler, 20 Wall. [87 U. S.] 385; The 
Great Republic, 23 Wall. [90 U. S.] 34; The 
Pennsylvania, 19 Wall. [86 U. S.] 136; The 
Mabey and Cooper, 14 Wall. [81 TJ. S.] 205; 
The Grey Eagle, 9 Wall. [76 U. S.] 505; The 
Maria Martin, 12 Wall. [79 U. S.] 31; The 
Mary BvelLae, 16 WaU. [83 TJ. S.] 348; The 
Sam Weller [Case No. 12,290]; The Breeze 
[Id 1,829]; The Empire State Gights in the 
centi-e) [Id. 4,474]; The Continental [Id. 3,- 
149]; and 49 N. T, 379, 



Case Ho. 7,601. 

The KALMAR. 

aO Ben. 242.] i 

District Court E. D. New York. Jan., 1879. 

Half Pilotage— Lien —Vessel Bound Through 
Hell Gate. 

1. A claim for half pilotage by a Hell-Gate 

§ilot, under +he statute of the state of New 
ork. constitutes a lien upon the vessel. 

2. But to establish such claim it must he 
shown at the time of the tender of the pilot's 
services, the vessel was in the prosecution of 
a voyage which would carry her through Hell 
Gate. 

In admiralty. 

Beebe, Wilcox & Hobbs, for libel lant 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



Scudder & Carter, for claimant 

BENEDICT, District Judge. The prhieipal 
question presented for determination in this 
case is whether a lien upon the vessel at- 
taches to a claim of a Hell-Gate pilot for 
half-pilotage. The adjudications of the su- 
preme court of the United States upon the 
subject of half-pilotage establish the follow- 
ing conclusions; The right to half -pilotage 
is a right depending upon a quasi contract. 
U. S. V. Jelliffe,. 2 WalL [69 TI. S.] 457. It 
arises out of an implied promise raised by 
statute to pay the amount specified by the 
statute. Ex parte McNeil, 13 Wall. [80 U. S.] 
242, The contract is a maritime contract, 
and for that reason within the jurisdiction of 
the admiralty. Id. 243. 

From these adjudications the conclusion fol- 
lows that the consideration of the promise 
is the exertion of the pilot to reach the vessel 
for the purpose of placing at the disposal 
of the vessel the pilot's knowledge and skill. 
Such being the consideration of the promise, 
the liability of the vessel attaches according 
to the general rule of the maritime law by 
which the vessel herself is held responsible 
for the contracts of the master entered into 
for the benefit of the vessel. 

To thiig rule there may be some exceptions, 
but no reason is suggested upon which to 
foimd an exception in cases of this descrip- 
tion. The responsibility of the owner is not 
increased by the existence of the lien, and 
upon the theory at the foundation of the law 
of compulsory pilotage a claim of half-pilot- 
age would be entitled to be protected equally, 
to say the least; with any other class of de- 
mands. 

But it is said the right to half -pilotage de- 
pends upon a statute of the state, and as that 
statute does not declare the vessel boimd, 
there is no lien. I am unable to see how the 
presence or absence of a provision for a lien 
in a statute of the state can affect the ques- 
tion whether a maritime lien attaches by rea- 
son of the contract in question- The existence 
or non-existence of a lien in connection with 
any class of maritime contracts is to be de- 
termined for the United States by those courts 
of the United States having jm^isdiction in 
all cases of admiralty and maritime jurisdic- 
tion. The Lottawana, 21 WalL [88 U. S.] 
558. In determining such a question the courts 
of admh-alty resort to those principles found 
embodied in that venerable law of the sea, 
which, with proper qualifications, is received 
with the binding force of law in all coim- 
tries (see opinion delivered by Bradley, J., 
Id. 574) ; and in that law there is no rule of 
more general application than the one which 
declares the vessel bound by the contract of 
the master entered into for the benefit of 
the vessel and upon her credit 

The natm-e and object of the rule requires 
that no such case shoxild be treated as an ex- 
ception without good reason, and no reason 
whatever for the exception in the ease of de- 
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mands of the character xmder consideration 
has been suggested here. Moreover, the ex- 
istence of a lien in connection with a de- 
mand for pilotage has been often declared, 
and no ground is discovered for a sound dis- 
tihction between a claim for full pilotage, 
and a claim for half-pilotage, as that claim 
has been interpreted by the supreme court of 
the United States. The absence of any dis- 
tinction has been expressly declared by high 
authority. Says Judge Lowell, in the case 
of The America [Case No. 289], which was 
an action for half-pilotage: "This is a suit 
for pilotage— that is, a pilot's fee— not, in- 
deed, for services actually rendered in pilot- 
ing a vessel, but for an offer which the law 
makes the equivalent of such actual service." 

The claim under consideration is, then, a 
demand for pilotage and it is covered by the 
14th general admiralty rule, where the right 
to proceed in rem against the vessel for pilot- 
age is declared by the supreme court of the 
United States. It is only necessary to add 
that in Ex parte McNeil [supra], as appears 
by the opinion, the question of lien was pre- 
sented to the court. But the case was one in 
personam, and it was unnecessary to deter- 
mine whether the libellant had or had not a 
lien, therefore no opinion was expressed on 
that point. Nevertheless, considering that 
the proceeding was for a prohibition taken 
for the sole purpose of obtaining from the su- 
preme court its direction in regard to de- 
mands of this character, and looting to the 
language of the opinion delivered, it may 
well be supposed that if any doubt had been 
entertained as to the existence of a lien in this 
class of cases it would have found expression 
in the opinion of the court It is also to be 
noticed that the decision of the court in Ex 
parte McNeil, is made to turn upon the propo- 
sition that contracts relating to pilotage are 
within the sphere of the admiralty jurisdic- 
tion, thus affirming the absence of any dis- 
tinction between a claim for half -pilotage and 
one for pilotage proper. 

For these reasons the demand of the libel- 
lant would be upheld and a decree rendered 
against the vessel for the amount of the de- 
mand, but that there is an exception to the 
libel upon the groimd that it fails to aver 
that at the time of the alleged tender of serv- 
ice by the pilot the vessel was engaged in 
the prosecution of a voyage that would carry 
her through Hell-Gate. The libel is in this 
respect similar to one considered by this 
com't in the ease of The Traveller [Case No. 
14,147], where a similar objection was taken 
and sustained. The exception must therefore 
be sustained in this case, and it is fatal to 
the action as it stands. Nor will it be of any 
avail for the libellant to apply to have the 
libel amended so as to conform in this par- 
ticular to the facts proved, for upon looking 
at the evidence I find it insufficient to sus- 
tain the other averments of the libel. The 
libel must therefore be dismissed and with 
costs. 
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The KALOOLAH. 

[Brown, Adm. 55.] i 

District Court, D. Michigan. March, 1861. 

Pkactice — ^Petition to Set Aside Sale. 

1. A vessel, bought with the money of C, 
was enrolled in the name of M., as owner and 
master, he agreeing to hold her in trust for G. 
until all his advances had been repaid. While 
in the hands of M., who was navigating her for 
charterers, she was attached, condemned, and 
sold at marshal's sale, without the knowledge 
of C, and was bid in by the charterers. Upon 
learning of the sale, C. came into court, filed 
his petition for the remnants, and six weeks 
afterwards withdrew this, and filed another 
praying that the sale and decree of condemna- 
tion might be set aside, and he permitted to in- 
tervene and defend. The vessel in the mean 
time had been delivered to the purchasers, who 
had taken her to Canada and repaired her, 
and the claims upon which she was libelled had 
been paid. Petition denied. 

2. A simple allegation of fraud in a petition 
to set aside a sale, without setting forth the 
facts which constitute the fraud, is insufficient. 

On petition of Hector Cameron, of Toronto, 
Canada, that the sale of the Kaloolah be set 
aside; that certain decrees, upon which she 
had been sold, be vacated, and that he be 
permitted to intervene and defend. The pe- 
tition set forth that prior to the seizure of 
the Kaloolah, she was enrolled at the port of 
Detroit, in the name of one McGregor, who 
was her owner, but that she had been orig- 
inally purchased with petitioner's money; 
that he also expended large amounts of mon- 
ey for her outfit, under an agreement with 
McGregor, that he should have a lien for all 
moneys so expended. That in January, A. D., 
1859, McGregor had executed to petitioner a 
declaration reciting the above facts, and 
agreeing to hold the vessel in trust, for pe- 
titioner, until these advances had been re- 
paid, and empowering petitioner to sell, mort- 
gage, or othei-wise dispose of her as he might 
see fit, McGregor also depositing with peti- 
tioner her original certificate of enrollment. 
That she continued in possession of McGreg- 
or, who navigated her under the directions of 
petitioner until July, when she was chartered 
to Van Every & Rumball, of Goderich, Can- 
ada for the residue of the season, and that 
she continued to run in their employ, Mc- 
Gregor continuing as master until the close 
of navigation, when she was laid up at Sag- 
inaw, Michigan. That in October, 1859, she 
was libelled by one Wilson, for repairs put 
upon her; that immediately upon her sei- 
zure, Van Every & Rumball paid to the mar- 
shal the amount of the claim, but continued 
to prosecute the suit for their own benefit. 
That petitioner was informed the suit had 
been settled, and did not learn of its further 
prosecution until after the vessel had been 
sold. That McGregor, the legal owner, was 
taken sick soon after the commencement 
of the suit, and died on Jan. 3, ISGO. 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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Tliat petitioner was not informed of the 
contemplated sale until tlie day it took 
place, when he at once telegraphed to De- 
troit to have it postponed, hut his message 
did not reach there until two hours after 
the sale had taken place. That he came 
to Dertoit, on Jan. 1, 1860, and there learn- 
ed that she had heen sold, and that Yan 
Every & Bumball had become the pur- 
chasers at less than one-half her fair value, 
and less than they had offered him for a 
half interest. That the sail to Van Every 
& Rumball was fraudulent and void, for the 
reason that they had kept the contemplated 
sale concealed from petitioner; had caused 
the suit to he prosecuted for their own bene- 
fit, after the claim had been paid, and in 
violation of their charter party, had failed 
to redeliver her as they should have done. 
That after the sale, petitioner was informed 
that intervening libels had heen filed against 
her, upon claims, some of which were not 
liens, and of the justice of all of which he 
was wholly ignorant. That among the rest, 
Van Every & Rumball had themselves ob- 
tained a decree for $2,085, upon a claim un- 
just in point of fact, and which did not 
constitute a lien as matter of law. The pe- 
tition closed with a prayer that the sale 
might be set aside; that all the decrees 
might be opened, and petitioner might be 
permitted to appear and contest them. Van 
Every & Rumball interposed an exception 
to this petition in the nature of a general 
demurrer; also claiming that petitioner was 
concluded by his delay; that he did not 
ofEer to pay into court the amount paid for 
the Kaloolah upon the sale; that the steam- 
er had been removed from the jurisdiction 
of the court, and that the greater portion 
of the purchase money had been paid to the 
libellants, most of whom were residents of 
Canada, as appeared from the record of the 
case. 

H. D. Terry, for petitioner. 
W. A. Moore, for respondents. 

WILKINS, District Judge. Libels were 
filed against the Kaloolah, in October, 1859, 
for supplies and materials. At this time, 
one J. O. McGregor, now deceased, was her 
master and owner, and as such, he was cit- 
ed to appear and answer these libels. All 
the proceedings in the case, from the service 
of the process to the confirmation of the 
sale are perfectly regular and unobjectiona- 
ble. The vessel sold for upwards of ?5,- 
000. An order of distribution was made. 
All the claims on file were paid, leaving a 
surplus in the registry of more tiian $2,000. 
On the 30th of December, two days subse- 
quent to the confirmation of the sale and 
order of distribution, Capt. McGregor filed 
his sworn petition, alleging his sole owner- 
ship, and claiming the surplus proceeds. 
Two days afterwards he died at the Marine 
Hospital in this city. The second day fol- 
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lowing his death, the petitioner, Camei-on, 
came into court, and without objecting to 
the sale or confirmation, asked leave to file 
his petition for the surplus proceeds. Time 
was given him, and subsequently at his re- 
quest enlarged, to prepare such petition, 
without the slightest intimation on his part 
of any intention to disturb the sale. The 
whole proceedings had been terminated by 
the final decree of this court; the vessel had 
passed into the possession of the purchaser, 
and all the purchase money, except the sur- 
plus in the registry, had been distributed 
among the several libellants. Of all these 
facts the petitioner had knowledge. Now, 
unless there was fraud or collusion between 
McGregor and the purchaser at the sale, the 
court could not at this late day entertain a 
motion to set aside and annul these proceed- 
ings. The petition of Cameron represents him 
simply as a creditor of McGregor, having a 
lien upon the vessel. It concedes the impor- 
tant fact that McGregor was the legal owner, 
and that the Kaloolah was enrolled and li- 
censed for the coasting trade at the port of 
Detroit, and in conclusion, abandons his 
claim upon the remnants, and prays that 
the sale and all the other proceedings had 
in the case be set aside, and he, as part 
owner, be admitted to contest claims which 
had been allowed and paid more than a 
month before. To this petition exceptions 
were filed by the proctor for Van Every & 
Rumball, which I consider well taken. 

A simple allegation of fraud in a petition 
to set aside a sale, without setting forth 
the facts which constitute the fraud, is not 
sufficient to justify a postponement for 
proofs. The facts and circumstances of the 
collusion must be alleged, in order to enable 
the adverse holder of the property to meet 
the allegation. Such is not the case here. 
The petition admits the ownership of Mc- 
Gregor, but alleges that petitioner made cer- 
tain advances, with the understanding with 
McGregor, that thgy should be considered a 
part of the price to be paid for the vessel, 
and because the vessel was libelled and 
seized at an American port for materials 
and supplies, and because the owner was 
unable to make any defense, or pay the 
claims, therefore there must have been fraud 
and collusion between the master and own- 
er on the one part, and the purchaser on 
the other. Cameron was not known as an 
owner of this vessel at the time these pro- 
ceedings were had. He was not entitled to 
notice, except as all the world is entitled. 
The master was the owner of record, and 
actually in command at the time she was seiz- 
ed. If Cameron had been sole or part owner, 
notice to McGregor would have been notice 
to him. Even if he had had a maritime lien 
for his advances, such claim would have had 
no precedence over claims for materials and 
supplies. But it does not appear that he 
had such lien. Assuming the allegatior*-^ of 
the petition to be true, he was a creditor 
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not of the vessel, but of its master and own- 
er—in personam, not in rem. 

In tlie case cited by the proctor for peti- 
tioner, the owner of a vessel caused her 
to be sold in admiralty, and bid her in him- 
self, baying obtained a decree of condemna- 
tion for the sole purpose of defrauding lien 
holders. In this case, however, Cameron 
does not deny that the claims which have 
passed to a decree are Just and honest debts, 
with the single exception of that of Van 
Every & Rumball, and as to this, he does 
not deny the existence of the debt, but mere- 
ly doubts the accuracy of the amount claim- 
ed. Yet, if he had been the actual owner, 
and McGregor had not been, they were 
equally valid against the vessel, and there 
was no fraud in McGregor conceding their 
justice, and not resisting their payment. As 
already stated, I am satisfied the exceptions 
are well taken, and even if there were doubt, 
in a technical point of view, I would hesitate 
long before granting the prayer of the peti- 
tioner, or consenting to any further delay 
in the determination of the case. The tactics 
of the petitioner are altogether inexcusable. 
He knew the facts on the 3d of January, 
when he filed his petition for the remnants, 
as well 'as upon the 16th of February, when 
he filed his present petition. He first sought 
the registry for relief. Had his claim been 
just, it would have been decreed to the full 
amount of the surplus proceeds, and if his 
claim be a just one, he is not now remedi- 
less. Petition denied. 
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KAMM V. STARK. 

[1 Sawy. 547; 1 3 Chi. Leg. News, 242: 13 
Int. Rev. Rec. 134.] 

Circuit Court, D. Oregon. April 8, 1871, 

Injun- CTiox to Stat Jobgment — Notice op Ap- 

PLIOATIOSr FOR NO StAY— IXJONCTION NOT GRANT- 
ED After Execution — When not Allowed 
Till After Final Hearing — Subpoena— Serv- 
ice of upon Attorney. 

1. Where a judgment is given in an action at 
law for the recovery of the possession of real 
property, and a bill in equity is filed by the de- 
fendant therein to stay proceedings, and notice 
given of an application for a provisional injunc- 
tion to enjoin the enforcement of the judgment, 
the plaintiff in the judgment is in no way pro- 
liibited or restrained from enforcing the same, 
until an injunction is actually granted and 
served, or he has notice of the order allowing it. 

2. A provisional injunction will not be grant- 
ed to restrain the plaintiff in an action at law 

1 [Reported by Ti. S. B. Sawyer, Esq., and 
here i-eprinted by permission.] 
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from enforcing a judgment, where it appears 
"hat between the filing of the bill and the time 
of the application for the injunction, the judg- 
ment had been enforced by execution. 

3. An injunction requiring a party to do a 
particular thing, as to surrender the possession 
of certain premises, is never allowed before final 
hearing. 

^ 4. In case of a bill in equity to stay proceed- 
ings at law or a cross-bill, where the plaintiff 
in the action at law or original bill is beyond 
the jurisdiction of the court, the court will order 
the subpoena to appear to be served upon the 
attorney of such absent plaintiff; but when 
the judgment in such action at law has been en- 
forced, the authority of the attorney to repre- 
sent the absent party is at an end, and such 
order will not be made. 
[Cited in Cortes Co. v. Thannhauser, 9 Fed. 
228; Bush v. U. S., 13 Fed. 628.] 

This was a motion [by Jacob Kamm against 
Benjamin Stark] for a provisional injunction 
to stay proceedings at law, and for an order 
directing service of the subpoena in the suit 
upon the attorney of the defendant in the ac- 
tion at law, he being a non-resident of the 
state. 

E. D. Shattuck, for the motion. 

DEADY, District Judge. On February 14, 
1871, Benjamin Stark obtained judgment in 
this court in an action at law for the recovery 
of the possession of the south half of lot 3, in 
block 27, in the city of Portland. On Feb- 
ruary 15, Kamm filed a bill in equity in 
this court against Stark, setting forth cer- 
tain facts and circumstances from which 
he claimed that in equity he was entitled to 
the premises, and praying that Stark might 
be compelled to release his claim to the prem- 
ises, and that in the meantime an injunction 
might be allowed to restrain Stark from en- 
forcing the judgment for the recovery of the 
possession. On the same day that the bill 
was filed, notice was given to the attorney 
of Stark in the action at law, that on March 8, 
application would be made to one of the 
judges of this court for the provisional in- 
junction prayed for in this billj and also that 
a motion would then and there be made for 
an order to serve the subpoena in this suit 
upon W. W. Page, the attorney of Stark in 
the action at law. 

On March 8 and 9, the matter was heard 
at chambers, when it appeared from the affi- 
davit of Kamm that Stark was a non-resident 
of the district, and could not be found there- 
in, and that W. W. Page, Esq., was his attor- 
ney in the action at law. 

Stark's attorneys (Messrs. Page & Hill) 
were present but declined to appear, sug- 
gesting that it appeared from the records of 
the court, to wit: the praecipe and execution, 
in Stark v. Kamm, that the judgment had 
been enforced, and that therefore they were 
no longer the attorneys of Stark in that mat- 
ter. Upon inspection of these papers it ap- 
peared that a writ of possession issued to en- 
force the judgment in question in pursuance 
of a praecipe filed by Stark's attorneys^ on 
February 27, and that in obedience thereto 
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the marshal of the district, on the same day, 
dispossessed Kamm and put Stark into pos- 
session by delivering the same to his attor- 
neys. 

Counsel for Kamm in reply to the sugges- 
tion that after Stark had been put into pos- 
session upon the execution, it was too late 
to enjoin the enforcement of the judgment, 
insisted, that from the time of service of no- 
tice of the motion for injunction until the 
liearing thereof, Stark's right to enforce his 
judgment by reason of such service, was in 
some way suspended, and that consequently 
the issue and execution of the writ of posses- 
sion wer^ done in disregard of the authority 
of this court and fraud of Kamm's rights, 
and should be treated as nullities. 

In support of this extraordinary proposition 
counsel cited no authority except Barb. Oh. 
Pi-ac. 634, which lays down the rule that al- 
though a party has not been regularly served 
with an injunction, he is liable for a breach 
of it, if in fact he had notice of its being 
granted. 

But this is an application for an injunction, 
and not to punish the defendant for a breach 
of one after knowledge that it was granted, 
and before service of it And if this were 
otherwise, certainly the authority is not in 
point, unless it be further shown that notice 
of an intention to apply for an injunction is 
equivalent in law to the granting of it— at 
least until the application is denied. If such 
were the doctrine in regard to the effect of 
an application for an injunction, the granting 
of provisional injunctions to restrain a defend- 
ant until the final hearing could never have 
been necessary. Upon the filing of a proper 
bill with a prayer for a perpetual injunction 
and service of a subpoena, there would be an 
application for an injunction certainly en- 
titled to as much consideration and effect as 
a mere motion for a temporary one. 

The fact is, the plaintiff is too late to en- 
join Stark from enforcing his judgment for 
possession. It is already enforced, and it is 
now physically impossible to prevent it. Nor 
can a provisional injunction now issue to re- 
store the possession of the property to Kamm. 
An injunction is never granted, requiring a 
party to do a particular thing until after final 
hearing and decree. Stark has the legal title 
to this property, and lawful possession under 
the judgment and process of this court. If 
Kamm wished to have the proceedings at law 
enjoined so as to enable him to retain the 
possession until the determination of a suit 
in equity to establish his title, he should have 
commenced in time, and not delayed until 
Stark had judgment and possession under it 
True, notice had to be given of the motion for 
injunction, but that notice might have been 
shortened upon application to the judge to 
one day, or even less time if necessary. Be- 
sides, ten days elapsed after judgment, before 
the notice was given, and moreover, as Kamm 
had no defense to the action at law, he should 
have filed his bill and asked for an injunc- 
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tion, as soon as the action for the possession 
was commenced against him. The special in- 
junction applied for must be denied. 

The motion for substituted service of the 
subpoena will next be considered. In the 
English chancery, in case of a bill to stay 
proceedings at law, and in case of a cross- 
bill, if the plaintiff at law or in the original 
bill was "abroad"— beyond seas— the practice 
was upon motion of the complainant to order 
service of the subpoena to be made upon the 
attorney for his absent client Smith, Ch. 
Prac. lie, 605. The same practice ex neces- 
sitate rei prevails in the United States courts, 
when the plaintiff in the action at law or the 
original bill is a non-resident of the state 
where the court is held, and cannot be served 
personally therein. Conk. Prac. 143. 

The motion may be and usually is made ex 
parte (Smith, Ch. Prac. supra), and regularly 
the subpoena should be taken out before it 
is made. In the United States courts, notice 
of an application for an injunction is required 
by statute to be given in all cases. On this 
account it would seem necessary, when serv- 
ice of the subpoena is made upon the attor- 
ney to sei've it before the application for an in- 
junction can be made, because until the serv- 
ice of the subpoena, or at least the allowance 
of the order for serving it, there is no one 
within the jurisdiction of the court to whom 
notice of such application can be given. 

The subject of the controversy must be the 
same in the action at law and the suit in 
equity, because the comi; cannot presmne the 
attorney who represents a party in one caxise 
to be his representative in another, except 
for the identity of the subject of the litiga- 
tion. Hitner v. Suckley [Case No. 6,543]. 
Assuming for the present, that the subject 
of the controversy in this suit and the action 
at law are identical, the only question to be 
considered upon this application, is, whether 
or not the relation of attorney and client 
still subsists between the defendant Stark and 
Mr. Page? It is shown that it did exist in 
the action at law. Upon the facts, is such 
relation presumed to continue after judg- 
ment, and if so, how long and for what pur- 
pose? 

Under the Code, the authority of an attor- 
ney in an action continues, unless there be 
a change, during the pendency thereof and 
for three years after judgment for the pm*- 
pose of receiving payment and acknowledg- 
ing satisfaction of the same. Code Or. § 400. 
At common law the authority of an attorney 
continued "until judgment and for a year 
and a day afterwards, to sue out execution, 
and for a longer term, if the execution be 
continued," 1 Atty. Prac. K. B. 67. An at- 
torney's authority determines with the judg- 
ment, or at least with the issuing of the 
execution within the year, Jackson v. Bart- 
lett, 8 Johns. 281. His power after judg- 
ment extends only to the issuing of execu- 
tion, and receiving the debt. Kent, C. J., 
in Kellogg v. Gilbei-t, 10 Johns. 221. 
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From these authorities and others that 
might be cited, it seems not to admit of ques- 
tion, that an attorney's authority ceases "with 
the obtaining of judgment, except for the 
purpose of issuing execution and acknowledg- 
ing satisfaction, and that whenever the judg- 
ment is enforced or satisfied by execution 
or otherwise, it ceases absolutely. 

In this case the execution was issued, ex- 
ecuted and returned before the application 
for the order to serve the subpoena on Mr. 
Page, was made. But Page's authority as 
an attorney in the action at law being then 
at an end, as to that he was no longer the 
attorney of the party. True, it may or may 
not be, that Mr. Page is Stark's attorney 
in other matters, or even upon a general re- 
tainer. That matters not so far as this mo- 
tion is concerned. To authorize an order per- 
mitting service of the subpoena to be made 
upon Page for Stark, and thereby give this 
court jurisdiction over the person of the 
lattei', it must appear that Page is now in 
fact the attorney of Stark in an action at 
law, in which the complainant now seeks 
and may be entitled to enjoin further pro- 
ceedings. 

Now, the fact is, there is no action at law 
pending between these parties concerning 
this propei-ty. There was once, but Kamm 
took no steps to enjoin the proceedings there- 
in, until the action had ripened into a judg- 
ment, and that had been enforced. For this 
reason, there is no longer an attorney of the 
plaintiff in that action upon whom to serve 
the subpoena in that suit, so as to enable 
the plaintiff herein to maintain the same, 
and enjoin the proceedings in such action, 
nor would it be of any avail to the complain- 
ant in this respect, if there was such an at- 
torney, or if he had service on Stark in per- 
son, because the latter having prosecuted )iis 
action to judgment, and obtained possession 
of the property by execution thereon, there 
are no further proceedings which can be had 
therein, and consequently there is nothing to 
enjoin. 

In what has been said, it is of course as- 
sumed that an attorney cannot be deemed 
the representative of an absent party, so as 
to be considered capable of receiving service 
of the subpoena for him, only so long and 
so far as authority as attorney for such party 
exists and extends. Mr. Page's authority as 
attorney for Stark in the action of Stark v. 
Kamm having necessarily ceased with the 
termination of the proceeding— the enforce- 
ment of the judgment therein— he is no 
ionger his representative touching the sub- 
ject matter of that action. 

Upon the question as to whether Mr. Page 
is still attorney for Stark, coimsel for Kamm 
made the point, that Stai'k's judgment at 
law was not presumed to be yet satisfied, 
because it did not a;ppear that the plaintiff's 
costs and expenses in the action had been 
paid or collected. The entry of judgment 
was not read on the hearing, but in the ab- 



sence of anything to the conti'ary, I suppose 
it is proper to suppose that the judgment was 
given for costs and expenses, as well as pos- 
session of the property. The praecipe dh'ects 
the execution to issue to put Stark in posses- 
sion in accordance with the judgment. Noth- 
ing is said in it about costs. The execution 
contains no clause concerning the costs and 
expenses. If there was a judgment for costs 
and expenses, and it was intended to enforce 
it, a clause to that effect, should have been 
inserted in the execution. The writ was ex- 
ecuted by putting Stai'k into possession, and 
returned on February 28. Under this state 
of facts, I think it reasonable to conclude 
that if there was any judgment for costs, it 
must be considered satisfied. 

But admitting that there was a judgment 
for costs and expenses, which remains un- 
satisfied, and that, therefore, Page is still 
Stark's attorney, in respect to the judgment 
he would only be so, so far as it remains un- 
satisfied. As to the title and possession of 
the property which is the subject of' this 
suit, the judgment is satisfied. They are no 
longer in litigation in the action at law, and 
Page is not, therefore, Stark's attorney in 
respect to them. The subject matter of this 
suit is not the costs and expenses of the ac- 
tion at law, but the title and possession of 
the real property, and as to these, there Is 
no judgment pending between the paities. 
Motion denied at cost of complainant. 
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KAMPSHALIi V. GOODMAN et al. 

[6 McLean, 189.] i 

Circuit Court, D. Michigan. Oct. Term, 
1854. 

Statute of Iji>riTATioxs — Revival of Actions. 

1. There are two modes by which an action 
may be revived, after the statute has barred it. 

2. A clear and an unconditional acknowledg- 
ment of the debt, from which the law implies 
a promise to pay, 

3. If the acknowledgment be conditional, the 
liability attaches, under the conditions. 

4. But if the acknowledgment he connected 
with any condition which shows there was no 
intention to pay the debt, it does not take the 
case out of the statute. 'The action must be on 
the new promise, the indebtment is considered 
a sufiicient consideration to support the prom- 
ise. 

5. But the remedy is on the new promise. 
If the acknowledgment of the debt, be coupled 
with a proposition to pay it, partly in money 
and partly in property, the payment can only be 
enforced as the terms propose. The original 
debt is not revived, and it is considered only as 
affording a good consideration on the new 
promise. 

At law, 

Lathrop & Porter, for plaintiff. 
Terry & Howard, for defendants. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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OPINION OF TBDE COITIIT. This action 
is brought on four promissory notes, dated 
I6th May, 1833, payable at differelat times; 
one for five hundred dollars, and the other 
three for one thousand dollars each; signed 
by Lowell Goodman, E. S. Goodman, and A. 
A. Goodman. Lowell Goodman, the father 
of the other two, being dead, and also B. S. 
Goodman; process was served on A, A. Good- 
man, the defendant The defendant pleaded 
the statute of limitations, to which the plain- 
tife replied that, the defendant promised 
within six years, &c. The case turns on the 
new promise. All the notes were admitted 
in evidence, from which it appears the stat- 
ute has run against them, so as to bar a re- 
covery, unless under the plea, a new promise 
be shown. The action in assumpsit must be 
brought, under the act of limitations, within 
six years after the right of action accrues; 
but the 13th section provides, that "in actions 
founded upon contract, express or implied, 
no aclinowledgment or promise shall be evi- 
dence of a continuing contract, whereby to 
take a case out of the provisions of this chap- 
ter, or to deprive any party of the benefit 
thereof, unless such acknowledgment or prom- 
ise be made or contained by or in some writ- 
ing, signed by the party to be charged there- 
by." Angell on Limitations accurately and 
succinctly states the rule to be in this coun- 
try and in England, as ascertained from de- 
cided cases: 1. That a debt barred by the 
"statute of limitations, may be revived by a 
new promise. 2. That such new promise may 
either be an express promise, or an implied 
one. 3. That the latter is created by a clear 
and unqualified acknowledgment of the debt. 
4. That if the acknowledgment be accom- 
panied by such qualifying expressions or cir- 
cumstances, as repel the idea of an intention 
or contract to pay, no implied promise is cre- 
ated." 

The letter on which the new promise is 
founded, reads as follows: "Mount Clement, 
May 30th, 1847. Dear Sir: I take the liberty 
of writing you at this time, more especially 
for the purpose of obtaining a receipt for the 
$300 I sent you in October, 1845, in a draft 
on Buffalo, or one of the notes, should there 
be one of that amount The receipt I wish 
to be given to me as administrator of L. 
Goodman's estate, which I hope you will for- 
ward me soon. It is necessary for me to have 
a receipt for the §300. My .only brother was 
drowned in Detroit last fall. Afflictions have 
been multiplied upon me in various ways for 
the last few years, and that old demand of 
yours on my father's estate, is a subject of 
no littie anxiety. I think (I) could raise 
some cash to pay you on a month's notice, pro- 
vided you would take the "Willoughby house 
and lot in Ohio to settie up the whole de- 
mand. The house and lot were appraised at 
$1,333, and §300 I have paid, and I can get 
from our Cleveland debt $500, which is all 
we shall probably get; and I can borrow ?500 
more in cash, provided I can settle the whole 
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demand and give a mortgage on what is left 
us of the rest of the property, for the §500 
we loan. That will make .?2,633. The small 
lot in Ohio was set ofC for mother, and the 
house and lot are free from any encumbrance. 
I should be obliged to have some time to 
raise the cash, and get an order to sell, from 
the court in Ohio, to make the conveyance 
legal. I can see no other way for me to raise 
sufficient to settie with you and the other 
creditors, but for them to take property; and 
should you think best to do this, please for- 
ward the notes to some one here, and I shall 
settle it as soon as the sale can be made; or 
should you not prefer my offer for the estate 
as above, you will please take the property 
for your equal share among the creditors, ac- 
cording to the laws of this state. Signed A. 
A. Goodman." In this letter, there is a clear 
and an unequivocal acknowledgment of the 
indebtment, claimed by the plaintiff. The 
writer speaks first of a payment of 5300, 
which he had made and for which he re- 
quested a receipt, or the surrender of one of 
the notes. He then states that the "old de- 
mand of the plaintiff," against the estate of 
his father was a subject of no little anxiety, 
and he proposes a mode of payment, of prop- 
erty and money, amoimting to the sum of 
?2,633, which was about the balance due on 
the four notes. As he was jointly and sev- 
erally bound with his father in all the notes, 
an aclinowledgment of the indebtment would 
operate against him. But this acknowledg- 
ment was coupled with a special mode of 
payment, in propei-ty and money, favorable 
to the defendant and the estate he repre- 
sented. And the question arises here, wheth- 
er this mode of payment must be considered 
as a condition annexed to the acknowledg- 
ment of the debt 

If the acknowledgment can be considered 
separate and distinct from the mode of pay- 
ment proposed, there can be no doubt of the 
plaintiff's right to a judgment The rule 
established by the court is, that an unquali- 
fied admission of the indebtment authorises 
an implied promise to pay, on which an ac- 
tion may be sustained. The original debt is 
referred to as the foundation of the promise, 
but the action rests exclusively on the ac- 
knowledgment and the implied promise, and 
not upon the original contract. That is bar- 
red by the statute, and cannot be asserted as 
a ground of recovery. It is not the re- 
newal of the former ground of action, but a 
new action founded upon the acknowledg- 
ment of the original debt and the implied 
promise. This, it must be admitted, is a 
technical device of the courts, under the 
statute, which does not seem necessarily to 
belong to the subject The statute of limita- 
tions is founded upon public policy, to pro- 
tect individuals against stale claims. It is 
founded at least in part upon the presump- 
tion that where a debt, without an acknowl- 
edgment, or payment of interest, is permit- 
ted to run beyond the statute, it has been 
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paid. Now it would seem, that a distinct 
and an unequivocal acknowledgment of the 
indebtment, after the statute had run, should 
remove the bar and give legal force to the 
demand. But the current of decisions in 
our courts is that the acknowledgment does 
not revive the original cause of action, but 
is the foundation of a promise on which an 
action may be sustained. In the case of 
Bell V. Morrison, 1 Pet. [26 U. S.] 355, this 
subject was considered at great length, and 
the eoui-t say; "There is some confusion in 
the language of the books, resulting from a 
want of strict attention to the distinctions 
here indicated. It is often said that an ac- 
knowledgment revives the promise, when it 
is meant, that it revives the debt or cause 
of action. The revival of a debt supposes 
that it has been once extinct and gone; that 
there has been a period in which it had lost 
its legal use and vitality. The act which 
revives it, is what essentially constitutes its 
new being, and is inseparable from it. It 
stands not by its original force, but by the 
new promise, which imparts validity to it. 
Proof of the latter is indispensable to raise 
the assumpsit on which the action can be 
maintained. It was this view of the matter 
which first created the doubt, whether it 
was not necessary that a new consideration 
should be proved to support the promise, 
since the old consideration was gone. The 
doubt has been overcome; and it is now 
held, that the original consideration is suflS- 
cient, if recognized, to uphold the new prom- 
ise, although the statute cuts it off, as a sup- 
port for the old. What indeed would seem 
to be decisive on this subject, is, that if the 
new promise is qualified or conditional, it 
restrains the rights of the party to its own 
terms; and if he cannot recover by those 
terms, he cannot recover at all." Here a 
principle is laid down, and it is this: The ac- 
tion must be brought and sustained on the 
new promise, with no other reference to the 
old promise, which is barred, than as the 
consideration of the new one. If the ac- 
knowledgment of the indebtment be clear 
and unequivocal, and without condition, the 
law implies a promise to pay; but if terms 
of payment are connected with the acknowl- 
edgment of the debt, the new remedy is on 
the terms proposed. Almost numberless ci- 
tations of decisions might be made, on this 
question, but they would rather confuse than 
make clearer the above statement. It em- 
bodies the principle upon which the modern 
decisions under the statute rest. 

It only remains to apply the above prin- 
ciple to the case before us. In his letter 
the defendant says, "I think (I) could raise 
some cash to pay on a month's notice, pro- 
vided you would take the Willoughby house 
and lot in Ohio, to settle up the whole de- 
mand. The house and lot were appraised at 
?1333, and ?300 I have paid you, and I can 
get from our Cleveland debt $500, and I can 
borrow $500 more in cash. That will make 



$2633," (which sum is about the balance due 
on the notes.) And if Kempshall the plain- 
tiff, declines this proposition, he proposes to 
give to him an equal share of the property 
among the creditors. Here are two modes 
of payment proposed. First to pay ?2633, 
about the balance due on the notes, in prop- 
erty and money, some time being given; and 
if this should be declined, that Kempshall 
should take his proportionate share of the 
property with the other creditors. This is 
the new obligation assumed on the consid- 
eration of the old indebtment; and under 
the above rule, the remedy must be on the 
new obligation. Whether it has been so 
acted on by the plaintiff, as to make it ob- 
ligatory, is not now a subject of inquiry. 
It is true that the defendant was a joint 
and several promissor with his father, since 
deceased, and the propositions of payment 
seemed to refer to the property of the de- 
ceased, on which he had administered; but 
the terms of the new promise must be taken 
as they were made, seeing the old promise 
was barred by the statute. It appears to 
me that it would better have promoted the 
ends of justice, to consider the admission of 
the subsisting indebtment, as removing the 
obstruction of the statute, instead of afford- 
ing ground for a new action. But the deci- 
sions of the courts have been otherwise, and 
we are bound by them and especially, by the 
decision in the case of Bell v. Morrison [su- 
pra]. From this view of the case, the ver- 
dict which has been found by the jury, must 
be set aside, and a non-suit entered. 
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KANAWHA COAL CO. v. KANAWHA & 
O. COAL CO. 

[7 Blatehf. 391; 5 Am. Law Rev. 184.] i 

Curcuit Court, S. D. New York. June 24, 1870. 

Power of Sale — Deed of Trust — In'corporation 
— NoN User — War of the Rebellion — Unlaw- 
ful INTERCODRSE — COMPEXSATION FOR IMPROVE- 
MENTS ON Land onder Sdpposition of Own- 
ership. 

1. Where both of the parties to a suit in eq- 
uity affirm a deed, and allege, in their plead- 
ings, that a certain party executed it, who 
ought to have executed it, but did not, the fact 
that he did not is immaterial. 

2. Defects in the proceedings to incorporate 
a corporation are cured by the subsequent rec- 
ognition of the existence of the corporation by 
the legislature of the state under whose authori- 
ty it claims to have been incorporated. 

[Cited in Koch v. North Ave. Ry. Co., 75 
Md. 226, 23 Atl. 464.] 

3. In a suit by a corporation, the defendant 
cannot raise the objection that tlie corporation 
had, before the suit was commenced, forfeited 
its rights by non user, 

4. Notwithstanding the erection of the state 
of West Virginia, a corporation previously cre- 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
5 Am. Law Rev, 184, contains only a partial 
report.] 



' [14 Fed. Cas. page 109] 

atefl by the state of Virginia continued to be a 
corporation of Virginia, so long as it did not 
become affirmatively a corporation of "West 
Virginia, by complying with the provisions of 
the act of the legislature of West Virginia, 
passed October 26, 1863 (Acts 1863, c. 86). 

5. Where the power of sale under a deed of 
trust of lands in Kanawha county, Virginia, 
executed October 1st, 1854, was suspended by 
the injunction of a competent court, issued in 
November, 1857, and which continued in force 
until December, 1863: HcM, that the grantors 
in the deed of trust were not in default, during 
that period, in not paying the debt secured by 
such deed of trust. 

6. While war was flagrant between the 
United States and the so-called Confederate 
States, such war having broken out before such 
injunction was dissolved, and the creditor to 
whom the debt secured by the deed of trust 
was due having been domiciled and resident in 
the United States during such war, and the 
grantors in the deed of trust, who were the real 
debtors to the creditor, having been domiciled 
and resident in the so-called Confederate States 
during such war, proceedings were taken, 
wTiereby, during such war, the lands covered 
by such deed of trust purported to be sold un- 
der the power of sale contained therein, and to 
be purchased at such sale by the creditor: Edd, 
that the sale was void. 

7. The right to a sale could not exist in fa- 
vor of the creditor unless there existed at the 
same time a corresponding duty and capacity 
on the part of the debtors to pay the debt to 
the creditor. 

8. The late war between the so-called Con- 
federate States and the United States was a 
public war, and a war not only between the re- 
spective governments, but between all the in- 
habitants of the one territory on one side, and 
all the inhabitants of Uie other territory on the 
other side, so that all the people of each must 
be regarded as having been enemies of all the 
people of the other, during the continuance of 
the war, 

9. The payment in this case, of the debt by 
the debtors to the creditor during the war, 
would have been business and commercial in- 
tercourse, and, therefore, unlawful, under the 
5th section of the act of July 13, 1861 (12 Stat. 
257), and the proclamation of the president, of 
August 16, 1861, (Id., 1262); and, therefore, 
the remedy for the recovery of the debt, by a 
sale of the lands under the trust deed, was 
suspended during the war. 

[Cited in H^ymond v. Camden, 22 W. Va. 
190; Tracey v. Shumate, Id. 512.] 

10. The trust deed in this case having pro- 
vided that, in case of a sale thereunder, the 
trustees should give at least sixty days' notice 
of the time and place of sale, such notice, when 
given, was, so far as it was intended to notify 
the debtors, unlawful intercourse, under said 
act and proclamation, the persons who acted 
as trustees in publishing the notice having been 
domiciled at the time in the territory of the 
enemies of the debtors. 

11. The war suspended not only the right 
of the creditor to resort to proceedings to en- 
force the contract, but also his right to pro- 
cure from a judge in the United States the ap- 
pointment of a person as trustee under the 
deed of trust, in place of one of the trustees 
named therein, who was still living, and the 
right of the persons assuming to act as trustees 
to lay the foundation for exercising the power 
of sale, by giving the notice of sale. 

[Cited in Brooke v. Filer, 35 Ind. 408.] 

12. The sale having been unlawful, the cred- 
itor, who purchased the lands on the sale, and 
his grantees, acquired no title to them as 
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against the debtors and their grantees of the 
equity of redemption, and the right of the latter 
to redeem the lands from the lien of the trust 
deed, by paying the debt, remains, and they can 
enforce such right by a suit in equity in their 
own names against the grantees of the cred- 
itor. 
[Cited in Allen v. Allen, 95 Cal. 184, 30 Pac. 
215.] 

.13. Such grantees of the creditor, although 

their title to the land fails, possess all the rights 

of the creditor under the deed of trust, and in 

and to the debt secured thereby. 

[Cited in Johnson v. Sandhoff, 30 Minn. 201, 

14 N. W. 891.] 

14. The fact that the lands lie in the state 
of West Virginia does not deprive this court of 
jurisdiction of such suit. 

15. Neither the creditor nor the grantors in 
the deed of trust, nor the trustees named there- 
in, nor the substituted trustee, are necessary 
parties to such suit 

16. The plaintiffs having taken title to the 
lands by deeds recorded in Kanawha county in 
1856, and the grantors to them, who were the 
grantors in the deed of trust and the real debt- 
ors, having instituted legal proceedings in 1857 
and thereafter, against the creditor and others, 
in respect to the title to such lands, to which 
proceedings the plaintiffs were not parties, the 
plaintiffs were not bound by such proceedings. 

17. The defendants hdd to have purchased 
the lands from the creditor with notice of the 
claim of the plaintiffs thereto, and of their eq- 
uity of redemption therein. 

18. The law stated in respect to making com- 
pensation for improvements on land to an inno- 
cent person who has made such improvements 
supposing himself to be the absolute owner of it. 

19. Form of the decree in this case. 

This was a bill in equity, filed by the Ka- 
nawha Coal Company, a corporation created 
by the state of Virginia, against the Kanawha 
and Ohio Coal Company, a corporation crea- 
ted by the state of New York. William H. 
Edwards, alleged in the bill to be a citizen of 
the state of New York, was named as a de- 
fendant in the bill, but, on the hearing, the 
plaintifE applied to the court for leave to strike 
him oiit as a defendant and to dismiss the 
bill in respect to him, which application was 
granted. The substantial prayer of the bill 
was, that the plaintiffs might be let in to re- 
deem certain tracts of land, now situated in 
the state of West Virginia, which were al- 
leged to be subject to a deed of trust, in the 
nature of a mortgage, in which the defend- 
ants were the sole beneficiaries equitably in- 
terested as cestuis que trustent 

On the 1st of October, 1854, William H. Ed- 
wards and bis wife conveyed by deed to 
Samuel S. Thompson, Robert H. Maury, Phil- 
ip P. Dandridge and Robert M. T. Hunter, 
described in the deed as "all of Virginia," 
four several tracts of land in Kanawha coun- 
ty, Virginia, with the covenants of general 
warranty by the grantors. This deed was 
recorded in the Kanawha county court clerk's 
office on the 12th of February, 1855. On the 
1st of October, 1854, Thompson, Maury and 
Hunter (without Dandridge) conveyed the 
same tracts of land by deed to James F. 
Hansford and Isaac N. Smith, trustees, "in 
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trust to secure to the said William H. Ed- 
wards the payment of the foilowing described 
bonds, executed to the said Edwards by the 
said Thompson, Maury, Dandridge and Hunt- 
er, and all bearing even date with this deed, 
to wit: one for the sum of five thousand dol- 
lars, payable on the first day of January, 1855; 
one for four thousand dollars, payable on the 
1st October, 1855; one for thirty-five hundred 
dollars, payable on the 1st day of October, 
1856; another for thirty-five hundred dollars, 
payable on the 1st day of October, 1857; one 
for six thousand dollars, payable on the 1st 
<lay of October, 1858; and the last for twelve 
thousand dollars, payable on the first day of 
October, 1859, all payable at the Bank of Vir- 
ginia, in the city of Richmond, and each bear- 
ing interest from the 1st day of October, 1854, 
the day of their date, said interest payable 
annually; and, in ease any sale of the lands 
herein conveyed shall be made by the said 
trustees, James F. Hansford and Isaac N. 
Smith, they shall give at least sixty days' 
notice of the time and place of such sale." 
This deed was recorded in the Kanawha 
county court clerk's office on the 14th of Feb- 
ruary, 1855. 

Under an act passed by the general assem- 
bly of the state of Virginia, March 3, 1854 
(Acts Assem. 1853-54, c. 4G), entitled "An act 
to provide for the organization of companies 
tor mining and- manufacturing purposes," the 
plaintiffs became, on the 14th of December, 
1855, a body politic and corporate by the 
aame of "The Kanawha Coal Company." By 
ihe act, the duration of the coi-poration was 
to be for twenty years from the 14th of De- 
cember, 1855, and it could not hold at any one 
time a greater quantity of land than three 
thousand acres. It was incorporated as a 
company for the purpose of mining for coal, 
iron and salt, manufacturing iron and mak- 
ing salt, and selling and transporting to mar- 
ket such coal, salt, iron ore and manufactured 
Iron, and its manufacturing and mining oper- 
ations wer^e to be carried on in Kanawha 
county, Virginia. On the 17th of March, 1856, 
an act was passed by the general assembly 
of Virginia (Acts Assem. 1855-56, c. 383), au- 
thorizing the corporation to acquire and hold 
any quantity of land not exceeding fifteen 
thousand acres, in the county of Kanawha. 
On the 1st of March, 1858, an act was passed 
by the general assembly of Virginia (Acts 
Assem. 1857-58, c. 387) extending and con- 
tinuing the corporate rights and privileges of 
the coi-poration for the term of fifty years, 
and enacting that a suspension of operations 
by the corporation at any time should not 
operate as a forfeiture of its corporate rights 
and privileges, unless such suspension should 
continue for more than ten years at a time. 

On the 1st of January, 1856, by a deed of 
that date, containing a covenant of general 
warranty, Thompson and his wife, Mauiy and 
his wife, Hunter and his wife and Dandridge, 
conveyed to the plaintifCs three of the four 
tracts of land conveyed to Thompson, Maury, 



Dandridge and Hunter by Edwards and his 
wife. That deed was recorded in the Kanawha 
county clerk's office on the 8th of March, 1856. 
On the 1st of January, 1856, by a deed of 
of that date, containing a covenant of gen- 
eral warranty, Thompson and his wife, Maury 
and his wife. Hunter and his wife and Dan- 
dridge, and other persons, conveyed to Rich- 
ard H. Coleman, Charles Morris and Lewis M. 
Coleman, the remaining one of the said fom' 
tracts of land, with other real estate, in trust 
for certain objects and purposes in said deed 
mentioned, and with power to the trustees 
to convey any or all of the tracts of land to 
whomsoever they should be required and di- 
rected in writing to convey the same by a 
majority in interest of the parties interested 
in the lands. That deed was recorded in the 
Kanawha county court clerk's office on the 
8th of March, 1856. On the 5th of July, 1856, 
by a deed of that date, containing a covenant 
of special warranty, Richard H. Coleman. 
Charles Morris and Lewis W. Coleman con- 
veyed to the plaintiffs the tracts of land con- 
veyed to such grantors by the said deed of 
January 1st, 1856. The deed of July 5th, 
1856, stated on its face that it was made in 
pursuance of the instruction and request of 
more than a majority in interest of the par- 
ties then interested in said property, and was 
recorded in the Kanawha county court clerk's 
office on the 4th of September, 1856. The 
tract of land referred to as the remaining one 
of the four tracts contained between nine and 
ten thousand acres of land, while the other 
three tracts contained together less than three 
thousand acres. Hence the ari-angement was 
made whereby the fourth tract and the other 
land conveyed to Coleman, Morris and Cole- 
man were placed in trust until after the act 
allowing the corporation to hold land to the 
amount of fifteen thousand acres was passed. 
The land thus conveyed to the plaintiffs did 
not exceed fifteen thousand acres. The plain- 
tiffs began to carry on the business of min- 
ing and manufacturing on the four tracts of 
land, but they had not worked any mine 
thereon since 1858, although they had posses- 
sion thereof up to 1861. The payments which, 
under the deed of trust from Thompson and 
others to Hansford and Smith, became due 
to Edwards prior to the 1st of October, 1857, 
were regularly paid. Before that date the 
plaintiffs, believing that they had discovered 
a defect in the title to a poition of the lands 
so conveyed by Edwards, gave notice to 
Thompson, Mam-y, Dandridge and Hunter of 
the existence of such defect They thereupon 
refused to make any further payments to Ed- 
wards until the titie to all the land wliich 
Edwards had conveyed to them should be 
made good. Hansford and Smith, the trus- 
tees, thereupon, by the direction of Edwards, 
gave public notice by advertisement, on the 
20th of October, 1857, that they would, on 
the 21st of December, 1857, sell at public auc- 
tion so much of the land conveyed to them 
in trust as should be necessary by reason of 
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the default in making the payment of $3,- 
500 due on the 1st of October, 1857, by the 
terms of the trust deed. 

On the 10th of November, 1857, Thomp- 
son, Dandridge, Hunter and Maury, as plain- 
tiffs, filed a bill in equity in the circuit court 
for Kanawha county, Virginia, against Ed- 
wards and his wife, and the two trustees, 
and eleven other persons, as defendants. 
The bill set forth the deed from Edwards 
and wife to Thompson and others, and the 
deed of trust by the latter, and averred that 
Edwards, in conveying by his deed the tract 
of land before referred to as containing be- 
tween nine and ten thousand acres of land, 
conveyed it as containing, "exclusive of the 
claims of other parties," 9,119 acres, and 
represented that such claims were claims to 
only 122 acres, and that he had a good title 
to the 9,319 acres; that, since making their 
payment of the instalment of money that 
fell due October 1st, 1856, they, Thompson 
and others, had ascertained that Edwards 
had not a good title to the 9,119 acres; that 
more than one-third of the same was then 
claimed and actually held by persons other 
than Edwards; that the eleven defendants 
referred to were either living on and claim- 
ed to own, or else claimed, portions of the 
9,119 acres, amounting in the aggregate to 
more than one-third of the same, and had 
been in actual possession of and exercised 
for a number of years constant and habitual 
acts of ownership on and over a large part 
of the same; that the 9,119 acres abounded 
in coal, and they were induced to purchase 
it for its mineral qualities; that the tract 
would be valuable to them if the title to the 
entire ti-act could be perfected; that, if the 
eleven defendants had a bona fide title to 
the land claimed by them, the value of the 
tract would be materially diminished, be- 
cause the portion so claimed was the best 
portion of the tract, and was on the neces- 
saiy route from the back portion of the tract 
to the Kanawha river; that the possession 
and occupancy of the portion so claimed 
would so divide the tract as almost to ren- 
der the remaining part of the 9,119 acres of 
no value to them, Thompson and others; 
that they would not have purchased the 
said tracts of land if they had known that 
the title to so large a portion of it was de- 
fective; that they had found out the dif- 
ficulties only within twelve months; and 
that they were willing to make further pay- 
ments to Edwards, provided he should make 
good to them tie title to the entire 9,119 
acres. The biU prayed that the two trustees 
might be enjoined from any further pro- 
ceedings in exposing and offering for sale 
the land aforesaid, or any part thereof, un- 
der and by virtue of the trust deed, until 
the defective title aforesaid should be made 
clear and perfect, and that Edwai-ds might 
be enjoined from proceeding at law to col- 
lect the unpaid bond due October 1st, 1S57. 
This bill was verified by Thompson, and^ 
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on its being filed, the circuit court of Kana- 
wha county, on the 10th of November, 1857, 
awarded an injunction restraining the two 
trusteees from exposing and offering for 
sale the tracts of land mentioned and de- 
scribed in the biU, or any part thereof, under 
and by virtue of the deed of trust, until the 
further order of the court. Edwards, on the 
2d of December, 1857, filed his answer to the 
bill, praying that the injunction might be 
dissolved, and gave notice that at a future 
day he would move the court to dissolve 
the injimotion. The trustees put in no an- 
swer to the bill, but seven of the other 
eleven defendants answered it On the 20th 
of October, 1858, a supplemental bill was 
filed by Thompson and others, in the same 
court, against Edwards, reciting the filing 
of the original bill and the granting of the 
injunction, and setang out that one Green 
had brought a suit against them and Ed- 
wards and others, founded on a claim to the 
equitable ownership by Green of an undivid- 
ed part of the land sold by Edwards to them, 
and praying for a perpetuation of the said 
injunction. On the 31st of Janaui-y, 1859, 
Edwards made a motion to the said circuit 
court to dissolve the said injunction, which 
was argued by counsel and considered by 
the court and was overruled. On the 14th 
of February, 1859, Thompson and others filed 
a second supplemental bill, in the same 
court, against Edwards, and obtained there- 
on an injunction from said court, restraining 
Edwards, and all persons acting under his 
authority, from prosecuting any further, pro- 
ceedings which he had instituted in New 
York by way of attachment, to collect the 
instalments secured by the trust deed, which 
fell due in October, 1857, and October, 1858, 
On the 2d of December, 1859, another injunc- 
tion was granted by the said court, on a 
third supplemental bill, then filed by Thomp- 
son and others, restraining Edwards, and all 
persons acting under his authority, from 
prosecuting any further, proceedings which 
he had instituted in New York by way of at- 
tachment, to collect the instalment secured 
by the trust deed, which feU due in October, 
1859. On the 14th of December, 1863, tlie 
circuit court of Kanawha county ma'de an 
order in the suit, reciting that, by virtue of 
three several deeds, executed to Edwards, 
and dated severally March 28th, 30th, and 
31st, 1863, it appeared to the court, that Ed- 
wards had procured in fee the outstanding 
adverse claims aUeged and set out in the bill 
in the suit, except certain timber privileges, 
reserved by such deed of March 28th, 1863! 
and dissolving the injunctions theretofore 
awarded in the cause, and ordering that, as 
such timber privileges were so resei-ved, and 
were not reserved by the deed from Edwards 
to Thompson and others, the trustee or trus- 
tees who might sell said land for the unpaid 
portion of the purchase money, should retain 
the sum of $1,000 and pay the same into 
court, subject to the order of the court, to 
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meet the value of the said timlier privileges, 
and appointing a special commissioner to 
state and report the reasonable value of the 
said timber privileges. By the three deeds 
of March, 1863, it appeared that Edwards 
had instituted ejectment suits against the 
grantors therein severally, to recover lands 
claimed and held by them severally. The 
deeds alleged the lands to be part of the 
9,100 acres conveyed by Edwards and wife 
to Thompson and others. On the 26th of 
November, 1861, the people inhabiting that 
portion of Virginia known as West Virginia 
(embracing the county of Kanawha) assem- 
bled in convention at Wheeling and framed 
for themselves a constitution, with a view 
of becoming a separate and Independent 
state. At a general election, held on the 3d 
of May, 1862, in the counties composing such 
territory, the said constitution was approved 
and adopted by the qualified voters of the 
proposed state. The general assembly of 
Virginia, being the legislature thereof, passed 
an act on the 13th of May, 1862 (Acts Assem., 
Ex. Sess., May, 1862, e. 1), giving the consent 
of the legislature of Virginia to the forma- 
tion and erection of the state of West Vir- 
ginia, within the jurisdiction of the state of 
Virginia, to include certain specified counties 
(embracing Kanawha county), according to 
the boundaries and under the provisions set 
forth in the constitution for the said state 
of West Virginia, and the schedule thereto 
annexed, proposed by said convention. By 
virtue of the provisions of an act of congress, 
approved December 31st, 1862 <12 Stat. 633), 
and of a proclamation issued by the presi- 
dent of the United States, on the 20th of 
April, 1863 (13 Stat 731), the state of West 
Virginia became one of the United States 
from and after the 19th of June, 1863. The 
fii-st session of the legislature of that state 
commenced on the 20th of June, 1863. 

By the constitution of the state of West 
Virginia (article 11, § 8)., it is provided as 
follows: "Such parts of the common law 
and of the laws of the state of Virginia as 
are in force within the boundaries of the 
state of West Virginia, when this constitu- 
tion goes into operation, and are not repug- 
nant thereto, shall be and continue the law 
of this state until altered or repealed by the 
legislature. * * * AH civil and criminal 
suits and proceedings pending In the county 
or circuit courts of the state of Virginia, 
held within the said boundaries, shall be 
doclieted and thereafter proceeded in before 
the circuit court of the proper county." On 
the 30th of January, 1863, an act was passed 
by the general assembly of the state of Vir- 
ginia, entitled "An act staying the collection 
of certain debts" (Acts Assem., Ex. Sess., De- 
cember, 1862, c. 49). This statute was in 
force from the 1st of February, 1863, and ex- 
pired, by its own limitation, on the 1st of 
January, 1864. So far as it applied to deeds 
of trust, it provided, that, while the act 
should remain in force, there should be no 



sale under any deed of trust theretofore re- 
corded, without the consent of all the par- 
ties thereto; that, in all debts or liabilities 
accruing before July 26th, 1861, the debtor 
was required, on the demand of the creditor, 
to pay the interest due thereon within six 
montlis after demand thereof, and, upon fail- 
ure therein, might be proceeded against as 
if the act had never been passed; that, in ail 
cases where a lien had been acquired by any 
deed of trust, the creditor might proceed 
against the debtor and enforce the collection 
of his debt, interest and costs, in the same 
manner as if the act had never been passed, 
provided it should be shown, in a manner 
prescribed, that the debtor intended to re- 
ntove or had removed his effects out of the 
county where the deed of trust was recorded, 
or that he was fraudulently removing or dis- 
posing of the same, so that they would not 
be forthcoming and liable to the payment of 
the deed of trust, at the expiration of the 
act; that the act should not apply to deeds 
of trust executed after July 26th, 1861, but 
sales under the same might be enforced and 
proceeded in as if the act had not been 
passed; and that the benefits of the act 
should not extend to any person who should, 
after the passage thereof, be engaged in levy- 
ing war against the government of the Unit- 
ed States, or against the reorganized gov- 
ernment of Virginia, adhering to and giving 
aid and comfort to their enemies. On the 
27th of July, 1863, an act was passed by the 
legislature of West Virginia (Acts 1863, c. 
22), entitled, "An act to amend the act stay- 
ing the collection of certain debts." The pro- 
visions of this act, so far as they applied to 
trust deeds, were as follows: "1. If it shall 
appear to the judge of any circuit, by satis- 
factory proof, either in term time or vacation, 
that any person who has executed a deed of 
trust on estate, real or personal, * * * 
is engaged in levying war against the United 
States, or in giving aid and support to the 
rebellion, it shall be lawful for the said judge, 
at the request of any party interested, to issue 
an order under his hand, directed to the trus- 
tee, * «■ « requiring him to advertise and 
sell the said estate pursuant to the deed of 
trust. * * * 3. Where a lien exists by 
virtue of * * * a deed of trust executed 
before the twenty-sixth day of July, eighteen 
hundred and sixty-one, on property, either 
real or personal, « « * upon satisfactory 
proof thereof, before a judge, either in term 
time or vacation, of the circuit in which such 
property may lie, he shall direct the sale 
thereof, pursuant to said * * * deed of 
trust * * * 4. It shall be the duty of 
such trustee « * * to comply with any 
such order made as aforesaid, notwithstand- 
ing anything to the contrary contained in the 
act of the general assembly of Virginia, 
passed January thirtieth, eighteen hundred 
and sixty-three, entitled 'An act staying the 
collection of certain debts.' And when any 
I such trustee * * * is so situated, frum 
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any cause, that * » « be cannot comply 
with such order, it shall be the duty of such 
judge to appoint one in bis place for the 
pui-pose, whose duty it shall be to execute 
such order." 

On the loth of December, 1863, Edwards 
filed in the circuit court of Kanawha county 
an affidavit sworn to by him on that day in 
open court, contaming averments "that Sam- 
uel S. Thompson, Philip P. Dandridge, Rob- 
ert M. T. Hunter and Robert H. Maury are 
grantors in a deed of trust executed by 
them, and bearing date the 1st day of Octo- 
ber, 1854, to James F. Hansford and Isaac 
N. Smith, authorizing them, as trustees there- 
in, to sell the tracts of land in said deed de- 
scribed; * * * that the above-named gran- 
tors in said deed, Thompson, Dandridge, 
Hunter and Maury, are engaged in givhig 
aid and support to the present Rebellion, 
carried on by the so-called Confederate 
States; that the said J. F. Hansford, trustee 
as aforesaid, hath voluntarily left his home 
in the county of Kanawha, and gone beyond 
the federal lines and beyond the process of 
this court, and is living in a part of the coun- 
try now adheruig to and acting with the so- 
called Confederate States, and has become so 
situated that he cannot comply with the obli- 
gations and duties as trustee as aforesaid;" 
and that a large portion of the purchase 
money secured by said trust deed was still 
due to said Edwards and unpaid. On the 
same day, an order was made by the said 
court, entitled in the matter of a motion by 
the said Edwards against the said Thomp- 
son, Hunter, Dandridge and Maury, "to ap- 
point trustee, &c.," setting forth, that, it ap- 
pearing to the court, by the affidavit of Ed- 
wards, that "the above-named defendants" 
executed the said trust deed, "and that the 
said defendants are engaged in giving aid 
and support to the present Rebellion carried 
on by the so-called Confederate States, and 
it further appearing, by said affidavit, that 
James Fi Hansford, trustee in said deed with 
Isaac N. Smith, is so situated that he cannot 
unite with said Isaac N. Smith, in compli- 
ance with an order for the advertisement and 
sale of said lands in said trust deed mention- 
ed, wherefore, on motion of the said Edwards, 
it is ordered, that "William J. Rand be and 
he is hereby appointed a trustee in the place 
and stead of the said James P. Hansford, 
to imite with the said Isaac N. Smith in the 
execution of the said trust deed; and, on like 
motion, it was further ordered, that the said 
Rand and Smith do advertise and sell the 
said lands pursuant to the deed of trust afore- 
said." On the same day, the following order 
was made and signed by the judge of the 
circuit court for Kanawha county: "To Wil- 
liam J. Rand and Isaac N. Smith, -trustees, 
&c.: Whereas, it appearing to me, by sat- 
isfactory proof, that Samuel S. Thompson, 
Philip P. Dandridge, Robert M. T. Hunter 
and Robert H. Maury, executed a deed of 
trust, dated 1st October, A. D. 1854, on eer- 
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tain lands in said deed mentioned, lying in 
the county of Kanawha, and that the said 
parties are engaged in giving aid and sup- 
port to the Rebellion, therefore, I, Daniel 
Polsley, judge of the circuit court for Kan- 
awha county, at the request of William H. 
Edwards, the beneficial party in said trust 
deed, do hereby require you, as ti-ustees of 
and in said trust deed, to advertise and sell 
the said lands, pursuant to the deed of trust 
aforesaid." On the 25th of Februaiy, 1804, 
Rand and Smith sold at auction the lands cov- 
ered by the deed of trust, having given no- 
tice of such sale by advertisement published 
in the Kanawha Republican from December 
22d, 1863, to the day of sale. The sale was 
to Edwards, for §20,00a The report of sale 
showed that a deed of the land had been 
made to Edwards by Rand and Smith, and 
that, after applying the net proceeds of sale 
towards the payment of what was due on the 
bonds held by Edwards, there remained due 
to Edwards thereon, February 25th, 18G4, 
$2,881.46. The deed was dated FebruaiT 
25th, 1864, was signed by Rand and Smith, 
as trustees, and was recorded in the recorder's 
office of Kanawha county, February 26th, 
1864. It recited, that Edwards conveyed the 
lands to Thompson and others; that the gran- 
tees, to secure the payment of their bonds for 
the purchase money, conveyed the lands to 
Hansford and Smith in trust, the book and 
page of the record of the deed of trust in the 
office of the clerk of Kanawha county being 
given; that, on the 15th of December, 1863, 
Hansford being no longer resident in the 
county of Kanawha, Rand was, by order of 
the circuit court of the county, appointed trus- 
tee In place of Hansford, as would appear by 
reference to the records of the court; that, at 
the request and by the direction of Edwards, 
who claimed that a large portion of said pur- 
chase money was still due and unpaid. Rand 
and Smith, after having given notice, offered 
the land for sale to the highest bidder, for 
cash, at public auction, before the door of the 
court-house of Kanawha county; that Ed- 
wards became the purchaser for $20,000; and 
that the net proceeds of sale were $19,866.75, 
and had been applied on the bonds held by 
Edwards. It then conveyed all the land cov- 
ered by the trust deed. On" the 16th of April, 
1864, the original bill in the circuit court of 
Kanawha county, in the suit of Thompson and 
others against Edwards and others, was dis- 
missed by that court. 

On the 30th of July, 1864, Edwards and his 
wife, by a deed dated that day and recorded 
in the recorder's office of Kanawha county, 
August 22d, 1865, conveyed to the defendants 
in this suit, the Kanawha and Ohio Coal Com- 
pany, lands described in the deed as being in 
the county of Kanawha and state of West 
Virginia, and as being the same tracts of land 
conveyed to Edwards by Smith and Rand, by 
deed dated February 25th, 1864, and recorded 
in the recorder's office of Kanawha county. 
The deed expressed a paid consideration of 
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$2,300,000, and contained covenants for quiet 
enjoyment and against incumbrances, and a 
warranty against the acts of the grantors. 
The defendants took 'possession of the lands, 
and -were still in possession of them. They 
liad made improvements on them, without any 
remonstrance or protest from the plaintiffs, 
and the plaintiffs gave to the defendants no 
■actual notice of the plaintiffs' claim prior to 
the bringing of this suit The $2,350,000 was 
paid to Edwards in the stock of the defend- 
ants, to that nominal amount. The bill al- 
leged, and the answer admitted, that the said 
Thompson, Hunter, Dandridge and Maury, 
and also all of the corporators of the plain- 
tiffs except two, were, dm-ing and for a long 
time before and after the space of time with- 
in which the proceedings in and about the 
sale of the land under the trust deed took 
place, domiciled in territory which was under 
the dominion and authority of a power styling 
itself the Confederate States of America. It 
was also averred in the bill, and admitted in 
the answer, that, during that space of time, 
war was flagrant between the United States 
and the Confederate States. It was not spe- 
cifically averred in the bill or in the answer, 
that Edwards, during the time in question, 
was domiciled in territoiy which was under 
the dominion and authority of the United 
States, but the fact was, on the hearing, ad- 
mitted and assumed by both parties to have 
been so. There were no allegations, in either 
the bill or the answer, that were inconsistent 
with that fact, while there were many al- 
legations in each of those pleadings that were 
consistent only with that fact. The county 
of Kanawha, in which the land in question 
was situated, was at all times confessedly un- 
der the dominion and authority of the United 
States. It was excepted by the president, in 
his proclamation of August 16th, 1861 (12 
Stat. 1262), and in his proclamation of July 
1st, 1862 (Id., 1266), as not being territory m 
insurrection and rebellion against the United 
States. 

James M. Carlisle, William H. Maury, and 
Edmund Randolph Robinson, for plaintiffs. 

John Slosson, Benjamin H. Smith, and John 
H. Piatt, for defendants. 



BLATOHFORD, District Judge. As the 
bill alleges that the deed to the trustees was 
executed by Dandridge, and as the answer ad- 
mits that fact, and both parties aifirm the 
deed of trust as one executed by Dandridge, 
the plaintiffs seeking to redeem the land from 
it and the defendants claiming title to the 
land under it, the fact that Dandridge did 
not join in it is immaterial. 

The first question which arises in this case, 
is as to the status of the plaintiffs. There 
can be no doubt that they became a corpora- 
tion under the laws of Virginia on the 14th of 
December, 1855. But, if there were any de- 
fects in the proceedings taken to inconiorate 
them, which has not been shown, those de- I 
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fects were cured by the recognition of the ex- 
istence of the corporation by the legislature of 
Virginia, by the passage of the acts of March 
17th, 1856, and March 1st, 1858, and the ex- 
tension and continuance of its corporate rights 
by the latter act for the term of fifty years. 
In regard to the claim set up by the defend- 
ants, that the plaintiffs forfeited their coi-po- 
i-ate rights and privileges before this suit was 
commenced, by the non-user of their fran- 
chise or the suspension of their operations, it 
is sufficient to say, that that is an objection 
which cannot be taken by these defendants, 
in this collateral way. Any forfeiture which 
" may have been incurred must be enforced by 
the government undei- which the corporate 
rights are claimed to be held. The govern- 
ment may waive the forfeiture, and will be re- 
garded as having waived it, unless it be 
shown to have been enforced. Since the pas- 
sage of the act of March 17th, 1856, it can- 
not be claimed that the plaintiffs acted ultra 
vires in acquiring title to the lands in ques- 
tion. 

The plaintiffs, as a Virginia corporation, are 
entitled to maintain a suit in this court against 
the defendants, as a New York corporation. 
It is as a Virginia corporation, and solely as 
such, that the plaintiffs bring this suit They 
do not bring it as a corporation of West Vir- 
ginia, nor is there any evidence to show that 
they ever became a corporation of West Vir- 
ginia, any more than the defendants became 
a corporation of West Vu'ginia. The 12th 
section of the act of the legislature of West 
Virginia, passed October 26th, 1863, entitled, 
"An act providing for the formation of corpo- 
rations and regulating the same" (Acts 1863, 
c. 86), and which was passed at the first ses- 
sion of that legislature, recognizes coi-pora- 
tions then existing in that state, and provides 
that certain proceedings may be taken by 
them which shall result in their being de- 
clared by the secretary of the state of West 
Virginia to be corporations, and also provides 
that, after that, such corporations shall "no 
longer be under their former charters." Sucli 
recognition is further shown by the 29th sec- 
tion of the same act, and by the 1st section 
of the act of November 16th, 1863 (Acts 1863, 
c. 105). The conclusion is clear, that every 
corporation created by the state of Virginia 
remained under its charter as a corporation 
of Virginia, until it became affirmatively a 
corporation of West Virginia, and that it did 
not become a corporation of West Virginia-by 
merely having been formed to carry on min- 
ing and manufacturing operations in territory 
which afterwards ceased to be a part of Vir- 
ginia and became a part of West Virginia. 
The provision of section 8, of article 11, of the 
constitution of West Virginia, that such paits 
"of the laws of the state of Virginia as are in 
force M^ithin the boundaries of the state of 
West Vii'ginia, when this constitution goes 
into operation, and are not repugnant thereto, 
shall be and continue the law of this state un- 
til altered and repealed by the legislature," 
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taken in connection "with the provisions re- 
f errea to in tlie a^ts of the legislature of West 
Virginia, are decisive on this question. There 
is nothing to show that the plaintiffs ever be- 
came a corporation of West Virginia, or ever 
ceased to be a corporation of Virginia. The 
plaintiffs have, therefore, the corporate ca- 
pacity to sue as a corporation of Virginia. 

The main ground urged on the part of the 
plaintiffs in support of the relief they seek 
is, that the power of sale under the deed of 
trust was suspended by the injunction of a 
competent court until December, 1863; that, 
during that period, neither the grantors in 
the deed of trust, who, as between them- 
selves and the plaintiffs, were the real debt- 
ors to Edwax'ds, nor the plaintiffs themselves, 
were, on the facts on which the injunction 
was granted and continued and finally dis- 
missed, in any default in not paying the debt 
to Edwards; that, from the time the injunc- 
tion was dissolved until a time subsequent 
to the sale to Edwards under the deed of 
trust and the sale by him to the defendants, 
all four of the debtors in the deed of trust, 
and all but two of the corporators of the 
plaintiffs, were domiciled and resident in the 
territory of the enemy of the United States, 
while Edwards, the creditor, was domiciled 
and resident in the territory of the United 
States, the war being in progi-ess during the 
intervening period; that, by reason of these 
facts, the proceeding taken by Edwards in. 
February, 1864, to enforce the payment of his 
debt against the gi-antors in the trust deed, 
by a sale of the land imder the deed of trust, 
was illegal and void; that no title to the land 
passed to Edwards by virtue of such proceed- 
ing; and that the plainliffs are, therefore, not 
barred or foreclosed of their equity of re- 
demption in the land, but are entitled to- re- 
deem it from the defendants, as the owners 
and holders of the debt secured to Edwards 
by the deed of trust. 

The proceeding taken in February, 1864, to 
sell the land under the deed of trust, was a 
proceeding by Edwards, as creditor, to en- 
force payment of a debt due to him by 
Thompson, Dandridge, Hunter and Mauiy, as 
debtors. The enforcement was, indeed, not 
by a judgment that the debtors personally 
pay the debt to the creditor, but was by a sale 
of land which the debtors had specifically put 
in trust to pay the debt. Nevertheless, the 
foundation of the proceeding was, that the 
■debt existed and that the debtors had not dis- 
charged it. The duties and rights of the 
debtors and the creditor were correlative. 
The right which the creditor undertook to ex- 
ercise, by enforcing a sale of the land, was 
the right to compel the discharge of the debt 
in invitum by that means, so far as the pro-' 
ceeds of the sale would go. That right could 
not exist in favor of the creditor, unless thei*e 
existed at the same time a corresponding 
duty and capacity on the part of the debtors 
to pay the debt to the creditor. Since the de- 
■cisions in the cases of The Venice, 2 Wall, 
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[69 U. S.] 258, 274; Mrs. Alexander's Cotton, 
Id. 404, 419; Mauran v. Insurance Co., 6 Wall. 
[73 U. S.] 1, 14; Ouachita Cotton, Id., 521, 530, 
531; Hanger v. Abbott, Id. 532, 535; Coppell 
V. HaU, 7 Wall. [74 U. S.] 542, 554; McKee v. 
U. S., 8 Wall. [75 U. S.] 163, 166; and U. S. 
V. Grossmayer, 9 Wall. [76 U. S.] 72,— it must 
be regarded as settled, that the late war be- 
tween the so-called Confederate States and 
the United States, was a public war, and a 
war not only between the respective govern- 
ments, but between all the inhabitants of the 
one territory on the one side and all the in- 
habitants of the other territory on the other 
side, so that all the people of each must be 
regarded as having been enemies of aU the 
people of the other, during the continuance 
of the war; and that, not only on general 
principles did the existence of such war im- 
port a prohibition of all unlicensed commer- 
cial or business intercourse and correspond- 
ence between persons domiciled in tie one 
territory and persons domiciled in the other, 
but, by the express provisions of the 5th sec- 
tion of the act of congress of July 13th, 1861 
(12 Stat 257), and of the proclamation of the 
president of August 16th, 1861 (Id., 1262), is- 
sued In pursuance thereof, all commercial in- 
tercourse between the territory that was in 
a state of insm:rection against the United 
States and the citizens thereof, and the citi- 
zens of the rest of the United States, became 
Unlawful during the continuance of such con- 
dition of hostility. The question arises, then 
— what is comprehended .within the words, 
"commercial intercourse?" In the case df U. 
S. V. Grossmayer [supra], a creditor in New 
. York, during the war, directed his debtor in 
Geoi-gia to invest the amount of the debt in 
cotton and hold it for him tall the close of 
the war. The cotton was bought and the 
creditor was, during the war, advised by the 
debtor of the purchase. The cotton having., 
been captured at Savannah by the military 
forces of the United States, the creditor, 
Grossmayer, claimed it as his property. The 
court of claims awarded it to him, but the su- 
preme court, on the foregoing facts, reversed 
the judgment. In its decision the supreme 
court says: "It has been found necessary, as 
soon as war is commenced, that business in- 
tercourse should cease between the citizens 
of the respective parties engaged in it, and 
this necessity is so great, tliat all writers on 
public law agree that it is_ unlawful without 
any express declaration of the sovereign on 
the subject" The court then refers to the 
act of July 13th, 1861, prohibiting all commer- 
cial intercourse, and says, that the transaction 
in that case was not only inconsistent with 
the duties growing out of a state of war, but 
in open violation of that statute. It adds: 
"A prohibition of all intercourse with an en- 
emy during the war affects debtors and cred- 
itors on either side, equally with those who 
do not bear that relation to each other. We 
are not disposed to deny the docti-ine that a 
I resident in the territory of one of the bellig- 
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erents may have, in time of war, aB agent re- 
siding in the territory of the other, to whom 
his debtor could pay his debt in money, or de- 
liver to him property in discharge of it, but, 
in such a ease, the agency must have been 
created before the war began, for there is no 
power to appoint an agent for any purpose 
after hostilities have actually commenced; 
and to this effect are all the authorities. The 
reason why this cannot be done is obvious, 
for, while the war lasts, nothing which de- 
pends on commercial intercourse is permit- 
ted." The decision was, that If the debtor 
was to be considered as the agent of the cred- 
itor to buy the cotton, the intercourse which 
appointed him agent was unlawful; and that, 
even if the relation of principal and agent 
was not ei'eated, but only that of debtor and 
creditor continued, the debtor and the cred- 
itor were prohibited from having any deal- 
ings with each other during the war. There 
can be no doubt, that if, on the dissolution of 
the injunction obtained by Thompson and 
others, as debtors, against Edwards, as cred- 
itor, Edwards had notified the debtors of the 
fact, and requhred them to pay the debt to 
him within a certain time, imder pain of hav- 
ing the land sold if the debt were not paid, 
the payment of the debt by them to Edwai-ds 
would have been business and commercial in- 
tercourse, and, therefore, unlawful. How, 
then, can this penalty be enforced against 
them, for not doing what it was unlawful for 
them to do? The proposition need only be 
stated to carry with it its own answer. No 
such proceeding can be upheld. The remedy 
for the recovery of the debt in this case by a 
sale of the trust land was suspended during 
the war. 

In Tucker v. Watson, 6 Am. Law Reg. (N. 
S.) 220, in the court of appeals of Virginia, it 
was held, that the payment of a debt by a 
IMassachusetts debtor to a Virginia creditor 
during the war, whether made in Massachu- 
setts or in Virginia, was unlawful; that the 
remedy for the recovery of the debt was sus- 
pended dm-ing the existence of the war; and 
that interest on the debt during such sus- 
pension was not recoverable. 

In Jackson Ins. Co. v. Stewart [Case No. 
7,152], in the circuit court of the United 
States for the district of Max*yland, it was 
held, that the right of a Tennessee creditor 
to sue a Maryland debtor in that court dm-ing 
the war was suspended; that the statute of 
limitations did not run In favor of the debt- 
or during such suspension; and 'that Interest 
on the debt during such suspension could not 
be recovered. 

In Hall V- Connecticut Mut. Life Ins. Co. 
[G8 111. 357], a case where a mortgage on 
lands in Chicago had been foreclosed at Chi- 
cago, during the war, against a mortgagor 
and debtor who was domiciled in insuiTec- 
tionary territory at the time, it was held by 
the superior court of Chicago, that, pending 
tlie late war, it was not lawful for a cred- 
itor residing in the United States to receive ! 



payment of his debt from his debtor residing 
in the Confederate States; and that the pro- 
ceeding to foreclose the mortgage during the 
war, as an enforcement of the contract of 
mortgage in rem against the land mortgaged, 
was void. The view of the court was, that 
the publication in a newspaper of a notice 
dii-ected to the debtor, informing him that, as 
he had failed to pay his bond, a bill had been 
filed to foreclose the mortgage, was illegal, 
as an act of unlawful intercourse with the en- 
emy, whether it was expected that the debtor 
would receive the notice, or could not act 
upon it if he did receive it, or would not re- 
ceive it; and that no rightful Jurisdiction of 
a court could be founded on such an act. In 
the present case, the trust deed provided, 
that, in case of any sale of the trust lands by 
the trustees under the deed of tioist, they 
should give at least sixty days' notice of tlie 
time and place of sale. The object of this 
notice must be held to have been to apprise 
the debtors that the creditor was about to sell 
the land, and that they must pay the debt 
and thus redeem the land and stop the sale 
within the sixty days. The presumption 
must be, either that the debtors saw the no- 
tice which the trustees published, or that they 
did not see it. If the presumption be that 
they saw it, they could only have seen it by 
means of an unlawful intercourse which this 
court cannot sanction. If the presumption 
be that they did not see it, because, by reason 
of hostilities, it could not reach them, it 
would be a fraud on them to uphold a sale 
made on a notice so given. A notice was 
made indispensable by the terms of the con- 
tract, and was necessary to be given, not 
only as a condition precedent to any right of 
the trustees to sell, but as affording time to 
the debtors to pay the debt and thus save the 
land from sale, on the presumption that they 
would see the notice on its being given, under 
circumstances where it was lawful for it to 
pass as a communication from the trustees to 
the debtors. There is no pretence that Smith 
and Rand, the persons who acted as trustees 
in publishing whatever notice was given un- 
der the deed of trust, were not domiciled at 
tlie time in the territory of the enemies of the 
debtors. 

In Cuyler v. Ferrill [Case No. 3,523], it wa«! 
held by the circuit court of the United States 
for the Southern district of Georgia, that a 
state court of Georgia had no jurisdiction, 
during the war, to decree a partition and sale 
of lands in Georgia, as against the plaintiff, 
a citizen of Pennsylvania, interested in them. 
It was observed by the court that, whether 
either actual or constructive notice of the 
proceedings In Georgia reached the plaintiff 
at the time, he could not be charged with 
laches, for a response by him to the notice 
would have been a breach of his allegiance to 
the United States. 

In Semmes v. City Fire Ins. Co. [Id. 12.- 
651], it was held by the circuit court of tlie 
United States for the district of Connecticut, 
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that a contract of insurance against flre made 
liy a Connecticut corporation in Georgia, a 
loss under wliicli occurred before the war, 
and the heneficial interest in which always 
helonged to persons domiciled in Mississippi, 
was, with all right of action on it, suspended 
during the war. 

The right of action that is suspended must 
include the right to resort to any species of 
proceedings, judicial or otherwise, to enforce 
the contract In the present case, the sus- 
pension hieluded the right of the creditor to 
procure, from the judge of the circuit In 
which the property was situated, the appoint- 
ment of Rand as a trustee in the place of 
Hansford, who was still living, and who had 
been selected as one of the trustees by both 
of the parties to the contract, as well as the 
right of Smith and Kand to lay the founda- 
tion for exercising the power of sale, by giv- 
ing a notice which it was unlawful for the 
debtors to receive. 

As it was unlawful for the debtors to pay 
the debt to their enemy creditor during the 
war, It would be subversive of the first 
principles of justice to permit the creditor at 
the same time to enforce the payment of the 
debt by a sale of the land— especially so, when 
the debtors were, by the terms of the con- 
tract, entitled to a notice of sixty days, which 
it was unlawful for them to receive, or for 
the trustees to give to them. The proceed- 
ings in respect of the sale were void. Ed- 
wards acquired no title under it to the land, 
as against the debtors, and their grantees of 
the equity of redemption, the plaintiffs; and 
the defendants acquired no title to the land 
from Edwards, as against the same parties. 
The right of the debtors and of the plaintiffs 
to redeem the land from the lien or incum- 
brance of the deed of trust, by paying the 
debt secured thereby, remains, notwithstand- 
ing the attempted sale under the deed of 
trust. Such right stands in the same condi- 
tion as if there had been no such attempted 
sale. Such sale is of itself no defence to the 
right of the plaintiffs to exercise such right 
of redemption. The plaintiffs, though not the 
debtors by contract with Edwards, or as be- 
tween themselves and their grantors, have 
the right, as owners of the land by deed 
from the debtors, to claim to exercise the 
privilege, if they choose, of redeeming the 
land from the charge. The debtors would 
have the same right, but no good reason can 
be assigned why the plaintiffs should not 
have and exercise an equal right. The right, 
if exercised by the debtors, would enure to 
the benefit both of themselves and of the 
plaintiffs, by relieving the former from lia- 
bility on their covenant of warranty, and by 
relieving the land of the latter fi-om an in- 
cumbrance. The right, if exercised by the 
plaintiffs, will relieve the land from the In- 
cumbrance. The plaintiffs have, therefore, a 
sufficient interest to sustain alone this suit for 
redemption. 
Nor can there be any doubt that this suit 



for redemption is properly instituted by the 
defendants. Although their title to the land 
fails by reason of the illegality of the pro- 
ceedings for the sale of the land, yet they 
have succeeded to all the rights of Edwards 
under the deed of trust, and in and to the debt 
secured thereby. Effect will be given to the 
transaction between Edwards and the defend- 
ants, in so far as it conveyed anything to the 
defendants. Although the defendants did not, 
as against the plaintiffs, become legallj'- gran- 
tees of the land from Edwards, yet they will 
be regarded In this suit, and for the purpose 
of giving to the plaintiffs the relief to which, 
as owners of the equity of redemption In the 
land, they are entitled, as assignees from 
Edwards of the debt, and of his interest under 
the trust deed. Jackson v. Bowen, 7 Cow. 
13; Robinson v. Ryan, 25 N. Y. 320, 325; 
Hunt V. Hunt, 14 Pick. 374; Freeman v. Mc- 
Gaw, 15 Pick. 86. Especially will this be so 
in a case where, as here, the conveyance from 
Edwards to the defendants contains a cove- 
nant for quiet enjoyment, and against all in- 
cumbrances. 

The plaintiffs and the defendants being, 
then, in court, as proper parties to the suit, 
what are the defences set up, irrespective of 
those involved in the questions aU-eady con- 
sidered? 

It Is objected, that, as this suit relates to 
lands lying in West Virginia, this court lias 
no jurisdiction of this suit. But, it is the or- 
dinary case of a bill to redeem a mortgage. 
The owner of the equity of redemption, or 
the party entitled to redeem, must seek the 
mortgagee, or the party holding the lien on 
the land, in the forum where jurisdiction in 
personam can be obtained over such mortga- 
gee or party, without reference to the situs 
of the land. The subject of controvei-sy is 
immediately the mortgage or trust security 
from under which the land Is sought to be 
redeemed. That Is personal property and fol- 
lows its owner. 

It is urged, that a decree allowing the plain- 
tiffs to redeem will affect the rights of Ed- 
wards as warrantor to the defendants; and 
that, therefore, Edwards is a necessary party. 
If the defendants are fully assignees from Ed- 
wards of the debt and the security for it— 
and it is on that view alone that the plain- 
tiffs can come In to compel the defendants 
to allow redemption— then Edwards is not, as 
between the plaintiffs and the defendants, a 
necessary party to this bill to redeem. There 
can be no difficulty in adjudicating upon the 
rights of the defendants, as against the plain- 
tiffs, without the presence of Edwards as a 
parly. What liability Edwards may ultimate- 
ly come under to the defendants by reason of 
covenants he has heretofore made with them, 
is something which does not concern the 
plaintiffs; and Edwards, not being a party to 
this suit, can be in no manner affected or 
prejudiced by any decree therein. 

It is also contended, that Thompson, Dand- 
ridge, Hunter and Maury are necessary par- 
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ties to tliis suit But, a mortgagor, who has 
parted with his equity of redemption in the 
mortgaged premises, is not a necessary party, 
either to a hill by the mortgagee to foreclose 
such equity of redemption, or to a bill by the 
assignee of the equity of redemption, against 
the mortgagee or the assignee of the moi*t- 
gage, to redeem the premises from the lien of 
the mortgage. Such is the position of the 
grantors in this trust deed. 

It is also claimed, that Hansford and Smith 
and Rand are necessary parties. But, they 
never had any beneficial interest in the debt 
or in the land, and no power to control the 
disposition by Edwards of his interest in the 
debt and in the security therefor. The debt- 
ors could have destroyed the lien of the deed 
of ti-ust by payment of the debt to Edwards, 
without the intervention of the ti-ustees, and 
there is no reason why the plaintiffs cannot 
equally destroy such lien by paying the debt 
to the assignees of Edwards, without the in- 
tervention of any of such trustees. So, also, 
as to Coleman, Morris and Coleman, it is not 
perceived how they are necessary parties. 

It appears, by the record, that, on the 14th 
of April, 1866, Thompson, Dandridge, Hunter 
and Maury tendered to the circuit court of 
Kanawlia county, "West Virginia, a bill of re- 
view and supplemental biU, praying that 
court to review, reverse, annul and set aside 
the decrees of that court of December 14th, 
1863, and April 16th, 1S64, and aslied that 
such bill might be filed; and that the court, 
on the 14th of April, 1866, made an order, 
stating that it was of opinion not to allow 
said bill of review to be filed, and that there 
were no errors in the said two deci'ees which 
ought to be reviewed or corrected by the 
court, and that it therefore, refused to allow 
the bill to be filed, and also refused to re- 
view, or reverse, or annul, or set aside the 
said two decrees or either of them. The de- 
fendants named in such bill of review includ- 
ed, among others, Edwards and his wife and 
the defendants in this suit. The plaintiffs in 
this suit were not named in it as defendants. 
The prayer of it was, that the two decrees in 
the original suit be set aside, the cause be 
restored to the docket the sale by Smitli and 
Rand be set aside, the injunctions which had 
been dissolved be reinstated, the sale by Ed- 
wards to the defendants in this suit be con- 
firmed, and they or Edwards be ordered to 
pay into court the $2,350,000 purchase money 
of the land, and their title be perfected on 
such payment of such money into court, and 
that such money be paid to the plaintiffs in 
such bill of review as the true owners of the 
land. From the decree refusing to allow the 
bill of review to be filed, Thompson, Dand- 
ridge, Hunter and Maury appealed to the su- 
preme court of appeals of West Virginia, and 
that court, on the 3d of September, 1869, made 
a decree adjudging that the sale of the 25th 
of February, 1864, by Smith and Rand, trus- 
tees, to Edwards, was valid. This last-named 
decree is set up by the defendants in this suit. 



In bar of the plaintiffs' claim in this suit. To 
this defence it is a suflacient answer to say, 
that the plaintiffs in this suit were not par- 
ties either to the original suit in the circuit 
court of Kaaawha county, or to any of the 
supplemental bills filed therein, or to the bill 
of review, or to the appeal to the supreme 
court of appeals of West Virginia — in other 
words, to any of the litigation promoted by 
their grantors. The deed to the plaintiffs 
from Thompson and others was recorded on 
the 8th of March, 1856, in the Kanawha coun- 
ty clerli's office. The deed to Coleman and 
others from Thompson and others was re- 
corded on the same day, in the same office. 
The deed to the plaintiffs from Coleman and 
others was recorded on the 4th of September, 
1856, in the same office. The original suit in 
the circuit court of Kanawha county, by 
Thompson and others, was not brought until 
the 10th of November, 1857. The rights of 
the plaintiffs which they are seeking to en- 
force in this suit accrued before the litiga- 
tion commenced, and not post litem motam, 
and their title was on record in the proper of- 
fice when such litigation commenced. Thomp- 
son and others being, as between themselves 
and the plaintiffs, as well as between them- 
selves and Edwards, the real debtors to Ed- 
wards, even after the plaintiffs obtained title 
to the lands, brought the suit by reason of 
their own interest in the subject matter of 
the litigation. But the plaintiffs were not 
parties to it, nor were they privies to it, even 
though they may have known of its exist- 
ence, and have informed the plaintiffs in it 
of the alleged defect of title in Edwards, on 
which it was founded. The plaintiffs are, 
therefore, not concluded from-asserting in this 
suit the illegal character of the assumed sale 
to Edwards under the trust deed. 

The defendants set np, in their answer, 
that they purchased from Edwards without 
any notice of any claim on the part of the 
plaintiffs to the land in question, and with- 
out any notice of any equity or right of re- 
demption therein on the part of the plain- 
tiffs. This allegation is contradicted by the 
record, for, not only were the deeds to the 
plaintiffs on record in the proper recording 
office of the county where the land purchased 
by the defendants was situated, but the deed 
from Edwards to the defendants refers to 
the land conveyed as land that had been 
conveyed to Edwards and his wife by 
Smith and Rand, trustees, by the deed of 
February 25th, 1864, and refers to this last- 
named deed as being recorded in the record- 
ex''s office of Kanawha county. The deed to 
the defendants is dated and acknowledged 
by Edwards, July SOth, 1864, and is acknowl- 
edged by his wife, August 2d, 1864. The deed 
from the trustees to Edwards was recorded 
February 26th, 1864. The defendants had 
notice, therefore, of all that is shown by the 
face of the deea from the trustees to Ed- 
wards, and of all that they were fairly put 
1 on inquiry by that deed to learn. That deed 
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states, that the deed of trust was given to [ 
Hansford and Smith, trustees, and gives the 
date of it, and the names of the grantors in 
it, and states that it was given to secure the 
debt due to Edwards by such grantors, and 
gives the place and hoot and page of its rec- 
ord. It also states the appointment of 
Rand, and by what court it was made, and 
that Edwards purchased the land, on a sale 
of it by Smith and Rand, under said- deed of 
trust The defendants were, by the deed 
from Smith and Rand to Edwards, remitted 
to the records of the circuit court of Kana- 
wha county, and to the order appointing 
Rand trustee in place of Hansford. That or- 
der recites the deed of trust, and states its 
place of record- The deed of trust refers to 
the deed from Edwards to Thompson and 
others, as being intended to be recorded in 
the clerk's ofloice of Kanawha county, at the 
same time with the recording of the deed 
of trust; and such deed from Edwards de- 
scribes the grantees in it as "all of Virginia." 
The order appointing Rand trustee also de- 
scribes the grantors in the deed of trust as 
being engaged iu giving aid and support to 
the then existing Rebellion, "carried on by 
the so-called -Confederate States." On these 
facts, the defendants must be held chargea- 
ble with notice of the actual status of Ed- 
wards and of his debtors, as respected each 
other, in view of the Rebellion and the war. 
The defendants were, therefore, fully notified 
to take heed and see that the sale to Ed- 
wards was a valid sale, as against the plain- 
tiffs, before pm-chasing from Edwards. They 
must, therefore, be held to have taken upon 
themselves the risk of its turning out that 
the sale to Edwards was invalid, as against 
the plaintiffs, and the risk of its being estab- 
lished that a right of redemption still existed 
in the plaintiffs. The right of the plaintiffs 
to redeem this land from the lien which still 
exists on it under the deed of trust, is, there- 
fore, established. 

It is set up, in the answer, that the de- 
fendants have, since they purchased and 
took possession of the land, expended more 
than the sum of $200,000 in erecting struc- 
tures, opening mines, building roads, and con- 
structing necessary appurtenances to the 
business to be conducted on the land, and 
malcing other improvements thereon; that 
the plaintiffs and their corporators knew that 
the defendants were in possession of the 
land as purchasers and claimed to own it, 
and were engaged in making such improve- 
ments and expenditures; that neither the 
plaintiffs nor their corporators made any ob- 
jection thereto, or gave any notice of their 
claim to the defendants; and that the de- 
fendants took possession of the land on or 
about July 30th, 1864, and have ever since 
been in possession of it, but have derived no 
profits from it. The only evidence, as to 
these averments, is a stipulation by the par- 
ties, that the defendants have made im- 
provements on tlie land in question, and that 
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the plaintiffs did not remonstrate or protest 
against the making of such improvements by 
the defendants, and that the plaintiffs gave 
no actual notice of their claim to the defend- 
ants, until the bringing of this suit The 
bill prays, that the sale to Edwards under the 
deed of trust and the sale by Edwards to 
the defendants, may be decreed to be null 
and void; that the plaintiffs may be let in to 
redeem the land, on paying so much as shall 
be decreed to ,be due and owing on the bonds 
given by Thompson and others to Edwards; 
that the defendants may be decreed to ac- 
count with the plaintiffs touching the rents, 
issues and profits of the land, and may be or- 
dered to pay to the plaintiffs the value of the 
rents, issues and profits of the land which 
they have received and taken; and that it 
may be given in charge to a master to ascer- 
tain the value of the rents, issues and profits 
which the land might have been made to 
yield during the space of time in which the 
defendants have been in possession of it. 

It is claimed, on the part of the defend- 
ants, that, inasmuch as the plaintiffs, at 
least from the close of the war, in June, 1865, 
until the filing of this bill, on the 31st of De- 
cember, 1868, saw the expenditures going on, 
the plaintiffs being out of possession of the 
land, and the defendants being in possession of 
it, and made no remonstrance or objection, the 
plaintiffs ought not to be allowed to redeem 
the land, except on condition of first reim- 
bursing to the defendants such expenditures. 
On the other hand, it is contended, on the 
part of the plaintiffs, that, inasmuch as the 
answer of the defendants shows that, when 
the -defendants made the purchase of the 
land from Edwards, Edwards was the presi- 
dent of the defendants, and was one of tlie 
nine trustees of their corporation, and that 
such trustees were the officers managing and 
directing the affairs of the defendants, and 
that the defendants made the purchase of the 
land by and through the said, trustees, act- 
ing as its agents in the premises, it must be 
held that the knowledge which Edwards had 
was possessed by the defendants, aside from 
the rule as to notice, before referred to, based 
upon the state of the records in the recording 
oflice of Kanawha county; that, as Edwards 
must be held in law to have known, on the 
facts in his possession, the illegality of the 
attempted sale under the trust deed, the de- 
fendants, being chargeable with knowledge 
of the same facts, are chargeable, also, with 
knowledge of such illegality; that, therefore, 
the defendants cannot, in judgment of law, 
be held to have acted bona fide, or under a 
reasonable belief that they were acquiring, 
as against the plaintiffs, a good title to the 
land; and that, consequently, they are not 
entitled to be protected, in respect of the ex- 
penditures which they made on the land. 

It is a settled principle of equity jurispru- 
dence (2 Story, Eg. Jur., 9th Ed., § 799a) that 
if a plaintiff in equity seeks the aid of the 
coxixt to enforce his title against an innocent 
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person, who has made improvements on land, 
supposing himself to be the absolute owner, 
aid will be given to him only upon the terms 
that he shall make due compensation to such 
innocent person, to the extent of the benefits 
which will be received from such improve- 
ments; that if, in such a case, the plaintiff 
has fraudulently concealed his title, and has 
tliereby misled the defendant, the title to 
such compensation is founded in the highest 
justice; but that, independently of any such 
fraud, if the plaintiff seeks from an innocent 
person an account of the rents and profits of 
an estate on which the latter has made im- 
provements, without any notice of any defect 
in his title, a court of equity, in decreeing an 
account, will allow him to deduct or recoup 
therefrom a due compensation for his Im- 
provements. It is equally well settled (1 
Story, Eq. Jur., 9th Ed., g 3S5), that, if a 
party who has title to an estate stands by 
and allows an innocent purchaser to expend 
money upon the estate, without giving him 
notice, such party will not be permitted by a 
court of equity to assert that title against 
such purchaser without fully indemnifying 
him for all his expenditures. The defend- 
ants claim that they are, and the plaintiffs 
claim that the defendants are not, in respect 
to the expenditures made by the defendants 
on the land in question, entitled, within these 
principles, to be allowed for such expendi- 
tures. At present, however, there are not 
sufiicient facts before the court to enable it 
to pass upon the equities of the parties in 
this respect. The subject was not very fully 
discussed on the heax-ing, and, indeed, it 
could not have been, for the facts as to the 
nature, character, time, and circumstances of 
the expenditures were before the court only 
on the pleadings in the case, and on the in- 
conclusive stipulation before mentioned. It 
is proper that the question as to whether 
there shall be an allowance to the defendants 
for such expenditures, and the question as to 
whether, if the expenditures shall be found 
to have exceeded any rents and profits prop- 
erly chargeable against the defendants, the 
payment of such excess shall be made a con- 
dition precedent to the exercise of the right 
of redemption by the plaintiffs, and various 
other questions which wiU undoubtedly arise 
on the report of a master as to such expend- 
itures, and their nature and character, and 
the time and circumstances under which 
they were made, and the status of the plain- 
tilTs and their corporators, and of the de- 
fendants and their corporators, in regard to 
such expenditures, should remain open for 
conKideration. It is not necessary that such 
questions should be decided now, or until all 
the equities between the parties, in that re- 
gard, are brought fully before the court. 
Such was the course pursued in Bright v. 
Boyd [Cases No. 1,875, 1,876]. Those ques- 
tions, and also the qiiestion as to whether 
such paper title as the defendants purport to 
havo to the land in question, shall be eon- | 



veyed by them to the plaintiffs, and the ques- 
tion of costs, and all other questions, are re- 
served until the coming in of the report of 
the master. 

A decree will be entered, declaring the sale 
under the deed of trust, and the deed from 
Smith and Rand to Edwards, and the deed 
from Edwards to the defendants, to be null 
and void, so far as respects the conveyance 
of any title to the land, as against the plain- 
tiffs, and that the defendants acquired no 
title thereby, as against the plaiptiffs, to the 
land in question, and that, by virtue of the 
premises, the defendants have a lien on the 
land to secure the payment of the amount 
due and unpaid on the debt secured by the 
deed of trust, they being the ownera of such 
debt, and that the plaintiffs are entitled to 
redeem the land from such lien; and order- 
ing a reference to a ma^er, to take and 
state an account of the amount due on such 
debt, and of the amount of the rents, issues, 
and profits of the land in the hands of the 
defendants, and of the amount of the ex- 
penditures made by the defendants in im- 
proving the land; and reserving all other 
questions until the coming in of such report. 

NOTE. The following was the decree in the 
cause: **This case having come on to be heard 
upon the pleadings therein, and a stipulation of 
the respective parties, and James M. Carlisle 
and William A. Maury having been heard on 
the part of the plaintiffs, and John Slosson and 
Benjamin H. Smith on the part of the defend- 
ants, and the plaintiffs having applied to the 
court to strike out William H. Edwards, as a 
defendant, and to dismiss the bill in respect to 
him, upon the ground that the said Edwards 
is a citizen of the state of West Virginia, as is 
averred in the defendants' answer, it is ordered, 
that such application be, and the same is hereby 
granted. It is also ordered, adjudged, and de- 
creed, that the sale, made on the twenty-fifth 
of February, 1864, by WilHam J. Rand and 
Isaac N. Smith, as trustees, of the lands cover- 
ed by the deed of trust to James F. Hansford 
and Isaac N. Smith, trustees, mentioned in 
the pleadings herein, and the deed thereof by 
said Smith and Rand to said Edwards, and the 
deed thereof by said Edwards to the defendants, 
were all and each of them null and void, so far 
as respects the conveyance of every and all of 
the said lands, as against the plaintiffs, and that 
the defendants acquired no title thereby, as 
against the plaintiffs, to the said lands, and that 
the defendants have a lien on said lands, to se- 
cure the payment of the amount due and unpaid 
on the debt secured by the said deed of trust, 
they being the owners of the said debt, and tliat 
the plaintiffs have the right to redeem the said 
lands from such lien; and that it be, and is 
hereby referred to John Sedgwick, Esquire, of 
the city of New York, counsellor at law, as 
master, pro hac vice, with the usual powers of 
a master, to take and state an account of the 
amount due on said debt, and an account of the 
amount of the rents, issues, profits, proceeds, 
and productions of the said lands, with which 
the defendants are properly chargeable, and an 
account of the improvements made on said 
lands, through expenditures made by the de- 
fendants, which improvements remain as bene- 
fits to be received by the plaintiffs, as owners 
of said lands, and their value at the time of 
making his report; and, the said master is di- 
rected to enquire and report as to the circum- 
stances under which such improvements wore 
made, and whether the same were made in 
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good faith or not, and whether with or without 
notice of defect of title, and whether tte plain- 
tiffs ought to render compensation for the same 
to the defendants, and, if so, in what amount. 
And the court doth further direct, that, m taK- 
ing such accounts, and making such inquiries, 
the said master may call for the producbon of 
such books and papers as it may seem to him 
fitting and may examine such witnesses, and 
nt such places, as shall seem to him proper, and 
receive and consider such depositions as shall 
be offered in evidence by either of the said par- 
ties, and may inspect the said lands; and tnat 
he return, with his report, all such testimony 
as shall be adduced before him, and that he, 
with all convenient speed, make report to tiie 
court of his proceedings in the premises. All 
other questions are reserved until the coming 
in of said report" 
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Case Wo. 7,607. 

KANE V. .TBNKINSON. 
[10 N. B. R. 316.] 1 
District Court, E. D. Michigan. 1873. 
Bankruptcy— Duty of Assignee— Advancement 
ON Contract Made bbfoke Bankruptcy 
— Eesoission. 
A entered into a written contract with B to 
purchase a certain quantity of logs at a fixed 
price, one thousand dollars to be paid down and 
the balance as fast as the logs were delivered. 
The one thousand dollars was intended as an 
advance, and the balance, if any, was to be 
taken out of the last lot of logs delivered. Sev- 
eral months after the payment of the one 
thousand dollars, A wrote to B that in conse- 
quence of pecuniary embarrassments he was 
unable as yet to take the logs and pay for them. 
At this time none had been delivered, though a 
large number were at the place of delivery. B 
wrote to A noticing him that a large portion 
of the logs were ready for delivery, request- 
ing him to receive and pay for them, stating 
further, that if he failed to do so the contract 
would be considered forfeited. Another tender 
was made to A, but he failed to comply with 
the contract, and soon after was adjudged a 
bankrupt. A's assignee in bankruptcy brought 
suit to recover the one thousand dollars ad- 
vanced on account of the contract, alleging that 
the foregoing facts amounted to a rescission of 
the contract. Hdd, that the contract having 
been terminated solely on account of the default 
of the purchaser, the seller having been ready 
to perform on his part, an action would not lie 
by the purchaser or by his assignee in bankrupt- 
cy to recover back the payments made by him 
previous to his default. 

On the 12th day of April, 1872, John and 
Charles Parkes, partners, under the firm 
name of J. & C. Parkes, of whose estate in 
bankruptcy tlie plaintiff [Edward E. Kane] 
is assignee, entered into a contract in writing 
with the defendant, as follows: "Agreed 
April 12th, 1872, between William JenUinson, 
of Port Huron, in the county of St. Clair, and 
state of Michigan, and J. & C Parkes, of De- 
troit, Wayne county, and state aforesaid, as 
follows: The said William Jenkinson agrees 
to sell to the said J. & C. Parkes all Ms pine 
logs on the south branch of the An Sable 

1 [Reprinted by permission.] 
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river, about one thousand five hundred and 
forty M feet board measm-e, be the same 
more or less; and the said .T. & 0. Parkes 
agree to buy said logs and pay therefor nine 
dollars and sixty cents per thousand feet, 
board measure, delivered to then: mill-boom 
on the Au Sable river; and the said J. & C. 
Parkes agree to pay one thousand dollars 
down, and to pay nine dollars per thousand 
feet, board measm-e, as fast as delivered, ex- 
clusive of tlie one thousand dollars. The one 
thousand dollars is intended as an advance 
of about sixty cents per thousand feet, and 
the balance, if any, to be taken out of the 
last lot of logs delivered. * * *" The bal- 
ance of the contract relates to the manner of 
measuring the logs, and is of no importance 
in the case. The one thousand dollars was 
paid according to the terms of the contract. 
On the 23d day of July, 1872, the Parkes 
wrote to Jenkinson that in consequence of 
pecuniary embarrassments they were unable 
as yet to take the logs and pay for them, the 
closing up of which letter is as follows: 
"There is, we believe, about one hundred and 
fifty thousand of your logs down. As we 
cannot tell how our affairs are going to turn, 
■we thought it our duty to you to inform you 
of the position, so that you could take what 
course you think best in the matter." On 
the 13th day of August, 1872, Jenkinson 
served on the Parkes the following notice: 
"Detroit, August 13th, 1872. J. & C. Parkes, 
Detroit, Michigan: You are hereby notified 
that the logs contracted to be sold to you by 
me by contract made under date of April 
12th, 1872, are now ready for delivery, and 
you are requested to receive and pay for 
them in accordance with the terms of the 
contract, in default of which said contract 
will be considered forfeited on your part by 
me, and I shall consider myself at liberty to 
dispose of the same as I best can. I am noti- 
fied to take them out of the boom, and shall 
be obliged to do so, and having no means of 
retaining them, shall be obliged to sell and 
deliver to some person who can receive and 
pay for the same. I have been twice to the 
Au Sable, and was prepared to deliver the 
logs, but found no one to receive or pay for 
them. If you have any expectation of taking 
them notify me immediately of your readi- 
ness to receive and pay. I shall move in the 
matter of the delivery of the logs without de- 
lay, and if at the place of delivery there is 
no one prepared to comply with the contract 
on your part, I shall declare the contract 
forfeited, and without further waiting ais- 
pose of the logs. Yours, etc., Wm. Jenkin- 
son." On the 26th day of August, 1872, thir- 
teen days after the service of the foregoing 
notice, Charles Parkes and Jenkinson met at 
the place of delivery, when and where the 
latter tendered to the former what logs were 
then down and ready for delivery, amounting 
to about seven hundred thousand feet. 
Parkes replied that they could not take the 
logs and pay for them, and did not do so. 
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The Partes were soon after put into bank- 
ruptC3% and nothing further has been done 
under the contiuct. At the time of the tender 
the mai-ket value of the logs had fallen, and 
they were then worth only eight dollars per 
thousand feet. Jenkinson, however, after- 
wards, and before this suit was brought, sold 
twelve hundred and twenty-nine thousand 
feet of the logs covered by this contract, at 
nine dollars per thousand feet, on time, and 
he has the remainder still on hand. This 
suit is brought by the assignee of the Parkes 
in bankruptcy, to recover the one thousand 
dollars paid down upon the contract, on the 
ground that the foregoing facts amounted to 
a rescission of the contract On the part of 
Jenkinson it is contended, first, that the facts 
did not amount to a rescission, but on the con- 
ti-ary, that It was merely a case of default on 
the part of the Parkes to perform the conti-aet 
on their part, and that Jenkinson, being in no 
manner in fault, but ready and willing to 
perform on his part, no action can be main- 
tained to recover back the money paid in ad- 
vance. Second, that if an action will lie, 
then there must be deducted from the one 
thousand dollars by way of damages, the loss 
sustained by Jenkinson by reason of the non- 
performance on the part of the Parkes, which 
is claimed to be the difference between the 
contract price and the market value at the 
time of the default, or at least the price sold 
for so far as sales had been made by Jen- 
kinson. 
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Mr. Kane and Mr. Campieto, for plaintiff. 
Atliinson & Hawley, for defendants. 

liONGYEAR, District Judge. It is entire- 
ly clear that Jenkinson, the seller, was in no 
manner In default on his part, but that on the 
contrary the contract was terminated solely 
on account of the default of the Parkes, the 
purchasers. There are eases holding that an 
action will lie in such case by the purchaser 
to recover payments made, especially where, 
as in this case, the contract contains no ex- 
press provision conferring upon the seDer 
the right to rescind and retain payments 
made. In case of default on the part of the 
purchaser. The following cases so hold: 
Preston v. Whitney, 23 Mich. 260; Hickock 
V. Hoyt, 33 Conn. 553; Faneher v. Goodman, 
29 Barb. 315; Mallory v. Lord, Id. 454; 
Crooks V. Moore, 1 Sandf. 297; Wheeler v' 
Mather, 56 111, 241, 251. 

But the supreme court of the United States 
have, in explicit terms, decided that no ac- 
tion by the purchaser will lie in such case. 
Hansbrough v. Peek, 5 Wall. [72 U. S.] 
497. At page 506, the late Justice Nelson 
delivering the opinion of the court, it is laid 
down that no rule is better settled than this: 
"That the party who has advanced money, 
or done an act, in part performance of the 
agreement, and then stops short and refuses 
to proceed to its ultimate conclusion, the oth- 
er party being ready and willing to proceed 



I and fulfill all his stipulations according to the 
contract, will not be permitted to recover 
back what has been thus advanced or done." 
It is true, the contract in that ease was for 
the sale of real estate; but it is difficult to 
conceive of any distinction on principle be- 
tween such a conti-act and one for the sale of 
personal property. It is also true that in 
that case the contract contained an express 
provision for a forfeiture of payments in ease 
of default by the purchaser; but it Is to be 
observed that the court do not place the de- 
cision on that ground. On the contrary, the 
decision appears to be based upon the broad 
general principle enunciated in the above 
quotation without any qualification whatever. 
And this is still more evident from a perusal 
of the cases cited in support of the decision, 
in some of which the conti-act contained no 
provision for a forfeiture of payments. The 
cases so cited are Green v. Green, 9 Cow. 46; 
Ketchum v. Evertson, 13 Johns. 364; Leon- 
ard V. Morgan, 6 Gray, 412; Haynes v. Hart, 
42 Barb. 58, and Chrisman v. Miller, 21 III 

236. 

In the case of Green v. Green, there was a 
provision for forfeiture of payments, but it is 
not made a basis of the decision, expressly 
or impliedly, but the contrary appears. The 
case contains a discussion of the question as 
to what amounts to a rescission in such 
cases. At page 50, Chief Justice Savage, 
spealdng for the court, says, "But unless 
there is an agreement, express or implied, to 
rescind, the party claiming that the contract 
is rescinded, must support that claim upon 
the fact of a violation of the contract by the 
other party." And at page 51, he says, "I 
forbear the citation of more cases. I have 
found none of a recovery, where the party 
wishing to consider the contract rescinded 
has not shown a breach of the contract on 
the other side, or what was equal to it" 

In the ease of Ketchum v. Evertson there 
was no provision for a forfeiture of pay- 
ments; and the court made the same rulLag 
as m Green v. Green. At page 365, Spencer, 
J., delivering the opinion of the court, says, 
"It would be an alarming doctrine to hold 
that the plaintiffs might violate the conti-act, 
and, because they chose to do so, make their 
own infraction of the agreement the basis for 
an action for money had and received." 
"Every man," says that learned judge, "who 
makes a bad bargain, and has advanced mon- 
ey upon it, would have the same right to re- 
cover it back that the plaintiffs have." These 
remarks, it seems to me, are well founded in 
reason, and they have a marked application 
to the present ease. The learned judge pro- 
ceeds: "The defendants' subsequent sale of 
the land does not altgr the case; the plain- 
tiffs had not only abandoned the possession, 
but expressly refused to proceed, and re- 
nounced the contract To say that the sub- 
sequent sale of the land gives a right to the 
plaintiffs to recover back the money paid on 
the contract, would, in effect, be saying, that 
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the defendant could never sell without sub- 
jecting himself to an action by the plain- 
tiffs." This commends itself to my judg- 
ment as entirely sound in principle; and it 
constitutes a fuU and complete answer to the 
position of the plaintiff in the present case- 
that the facts that the defendant treated the 
logs as his own after the default of the 
Parkes, and subsequently sold them as his 
own, constituted a rescission of the contract 
on his part— and conferred upon the Parkes, 
and upon the plaintiff as then: assignee, a 
right of action to recover bacik the money 
paid in advance upon the contract. 

The case of Haynes v. Hart [supra], was 
based upon a contract for the sale of per- 
sonal property, and in its incidents was very 
much like the case now under consideration, 
except that in that case the purchaser had 
the use of the property until default on his 
part, and it was provided in the contract that 
the seller could retake possession in case of 
such default, which he had done; but there 
was no provision for forfeiture of payments. 
At pages 59 to 60, Johnson, J., delivering the 
opinion of the court, however, says: "I think 
no case can be found where a purchaser has 
been allowed to recover back partial pay- 
ments after default in maMng further pay- 
ments, where the purchaser has merely kept 
the property agreed to be sold, or sold it to 
another in consequence of such default. In 
order," he says, "to entitle the purchaser to 
recover under such circumstances, he must 
show that the other party has been guilty of 
some breach on his part, or of some act in 
hostility to the contract. Here," he adds, 
"the party fails to get the property bargain- 
ed for because he neglected and refused to 
pay the purchase price, and the owner takes 
it, as he would have a right to do, without 
any such provision in the agreement." 

The foregoing quotations from cases cited 
by Justice Nelson, in Hansbrough v. Peck 
[supra], I think show conclusively that in the 
latter case the supreme court intended that 
the application of the rule there laid down 
should be fully as broad as the language 
used implies, and without any qualifications 
whatever. See, also, Dermott v. Jones, 2 
Wall. [69 V. S.] 1, 9; Harris v. Bradley, 9 
Ind. 166, 168. 

The rule thus estabUshed is based upon a 
solid foundation, viz.: The sacredness and 
inviolability of contracts. It assumes that 
the law will not presume an agreement to 
pay back money, which has been paid upon 
a contract containing no such provision, and 
under which the money paid became at once 
the property of the party against whom such 
presumption is sought to be raised, where 
such party has done nothing on his part to 
forfeit the same. As a matter of strict law, 
as well as of right and justice between the 
parties, the rule commends itself to my judg- 
ment; and were I at liberty to disregard it I 
should not feel disposed to do so. 
I hold, therefore, upon the authority of 
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Hansbrough v. Peek, supra, which is abso- 
lutely binding upon this court, as well as 
upon principle, that the Parkes having been 
solely m fault, and the defendant having 
been in no manner in fault, the former could 
not have recovered from the latter the money 
paid in advance upon the contract if bank- 
ruptcy had not intervened, and the plaintiff, 
as assignee of the Parkes, occupies no better 
position, and therefore he cannot recover. 

But the plaintiff could not recover in this 
case even under the decisions that hold that 
payments made under the circumstances 
stated may be recovered back. In those- 
cases the right of recovery is based mainly 
upon a failure of consideration, in conse- 
quence of which it is held that the seller 
holds the money so paid without having- 
rendered an equivalent, and hence that 
equity and good conscience require that he 
should return the same to the purchaser. 
No rule, however, is anywhere more fully 
recognized and enforced than the following 
is in and by those same decisions, viz.: 
That where in such case the seller has been 
in no manner in fault the same equity and 
good conscience which require him to re- 
fund the money paid, at the same time en- 
titles him to retain so much of it as is" nec- 
essary to fully indemnify him for all the 
damages he may have suffered in conse- 
quence of the non-perfoi-mance on the part 
of the purchaser. Preston v. Whitney, 25 
Mich. 260, 267; Hickock v. Hoyt, 33 Conn. 
553, 559; Crooks v- Moore, 1 Sandf. 297, 
300; Mallory v. Lord, 29 Barb. 454, 464; 
Ganson v. Madigan, 13 Wis. 67; Allen v. 
Jarvis, 20 Conn. 38; Haskell v. McHenry, 4 
Cal. 411; Leonard v. Morgan, 6 Gray, 412, 
415; see, also, dissenting opinions of Jus- 
tices Scott and Lawrence in Wheeler v. 
Mather, 56 111. 251, 253. 

Whether the measure of damages which 
defendant would have the right to retain 
would be the difference between the contract 
price and the price re-sold for, or between 
the former and the market value at the time 
of Parkes' default, it is unnecessary to con- 
sider in this case, because I find that upon 
either basis the damages exceed the amount 
of the advance payment. Neither is it nec- 
essary to consider whether the difference 
between the contract price and the price re- 
sold for can be resorted to in any case where 
such a resale has been made without notice 
to the former purchaser, as is held by some 
of the cases above cited; because I am of 
opinion that the notice given in the case was 
sufficient to comply with those decisions. 

The only objection made to the notice in 
this case is that it did not specify that 
Jenkinson would look to the Parkes for any 
deficiency hi case of a re-sale. This ob- 
jection is founded upon a single decision of 
one of the supreme courts of the state of 
New York. The decision referred to is the 
case of Faneher v. Goodman, 29 Barb. 315, 
317. The language used by the court in that 
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case would seem to sustain the objection; 
but one can hardly avoid the impression that 
the language was carelessly used, and was 
not intended in the full force of the words 
used and in the connection in which the 
words occur in the printed opinion. This is 
still more evident from a perusal of the opin- 
ion of the court in the only case cited, viz.: 
Crooks V. Moore, 1 Sandf. 297, in which, at 
page 302, the court says, "On his default 
the seller had a right to sell it on notice to 
him, and to look to him for the deficiency, if 
ajiy, by way of damages for breach of his eon- 
tract." There it was spoken of as a right 
"to look to him," etc., on account of the 
notice of re-sale having been given, and not 
as an essential part of the notice itself. In 
this latter case (Crooks v. Moore), the notice 
was simply that the seller "would put the 
goods on the market next day, if payment 
was not made that day." The sale was not 
made until several days after, and the notice 
was held sufficient, and the seller recovered 
damages for the deficiency. In that case it 
was also held that the re-sale need not be 
by auction, provided it appears that it was 
made for the best price that could be obtain- 
ed. In the present case the re-sale was 
made for more than the market value at the 
time of the default. No complaint can, 
therefore, be made on account of the price 
obtained. 

The final default of the Parkes took place 
August 26th, 1872. The contract was ter- 
minated thereby and the defendant was un- 
der no obligation to longer hold the logs for 
them, or to tender to them any of the re- 
maining portion of the logs not then ready 
for delivery. Masterton v. Mayor, etc., of 
Brooklyn, 7 Hill, 61; Hosmer v. Wilson, 7 
Mich. 294; Piatt v. Brand, 26 Mich. 173. In 
the aspect of the case in which we are now 
considering it, the rights and liabilities of 
the paities would have to be deter'mined 
as they stood at the time of the default. 
At that time the defendant had received 
from the Parkes' one thousand dollars, and 
at the same time he suffered in consequence 
of their default a loss of the profits he would 
otherwise have made. Taking matters as 
they then stood, the logs not having then 
been re-sold, defendant's loss of profit would 
have to be measured by the excess of the 
contract price over the then market value. 
It is true some of the logs were re-sold soon 
after, and for more than the market value 
at the time of the default. But they were 
so re-sold on time, and it is questionable if 
the price thus obtained could be considered 
a fair basis upon which to determine the 
loss of profits. It is unnecessary, however, 
as before remarked, to determine that ques- 
tion here, because, even on that basis, as we 
shall presently see, the damages would be 
greater than the advance payment. 

It was claimed on the argument, and such 
was the impression of the court as then ex- 
pressed, that in no event could the defend- 
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ant claim damages for loss of profits on mote 
than seven hundred thousand feet ready for 
delivery at the time of the default On more 
mature reflection,, however, I am satis'fied. 
the position is not a sound one, ana that de- 
fendant would be entitled to damages for 
loss of profits on the whole quantity cov- 
ered by the contract. The defendant was 
under no obligation to get all the logs down 
and have the whole ready for delivei-y a't one 
time. The contract imposed upon the 
Parkes' the obligation to receive the logs 
and pay for them as fast as dehvered. The 
defendant had the undoubted right to de- 
liver in such lots or portions as he might see 
fit; and, as we have already seen, he was 
under no obligation to deliver, or tender for 
delivery, any more, after the failure of the 
Parkes' to receive and pay for the seven 
hundred thousand feet which were tendered. 
If afterwards, and before a re-sale, they had 
tendered performance on their part, the ques- 
tion would be presented in quite a different 
light; but they did not do so, neither did 
the plaintiff after his appointment as as- 
signee. The contract covered the logs which 
were not tendered as well as those which 
were, and defendants' loss of profits attach- 
ed as well to the one class as to the other. 
If, however, we adopt market value as the 
basis for determining the loss we need not 
go beyond the seven hundred thousand feet 
tendered: because the contract price being 
nine dollars and sixty cents, and the mar- 
ket value at the time of default eight dol- 
lars per thousand feet, the loss of profits on 
the seven hundred thousand feet alone would 
be one thousand one hundred and twenty 
dollars— more than sufficient to absorb the 
whole amount of the payment made in ad- 
vance. If we adopt the price re-sold for, 
so far as the logs were re-sold, as the proper 
basis, then we would have the following re- 
sult: The contract price being nine dollars 
and sixty cents, and the price resold for nine 
dollars per thousand feet, the loss on the 
one million two hundred and twenty-nine 
thousand feet re-sold would be seven hun- 
dred and thirty-four dollars and forty cents. 
To this must be added the loss on the logs 
still on hand, for which we have no other 
basis than their market value at the time of 
the default, to wit, eight dollars per thou- 
sand feet. The quantity still on hand was 
shown to be three hundred and five thou- 
sand feet. The loss upon this quantity on 
the above basis would be four hundred and 
eighty-eight dollars, which being added to 
the seven hundred and thirty-four dollars 
and forty cents, loss on the quantity re-sold, 
shows a total loss of one thousand two hun- 
dred and twenty-two dollars and forty cents, 
again more than absorbing the payment 
made in advance. 

It is, therefore, entirely apparent that, as 
first stated, even if an action would lie in a 
case like the present, there would be noth- 
ing due the plaintiff here, and the action 
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could not tie maintained. I prefer, however, 
to put the decision of the case upon the first 
proposition, viz.: That the contract having 
heen terminated solely on account of the 
default of the purchaser, the seller having 
been ready to perform on his part, an action 
does not lie by the former, or by their as- 
signee in bankruptcy, to recover back the 
payments made by them previous to their 
default. 
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Q DASHED. 

ThA court will not quash a fi. fa. issued after 
the deX of the defendant if it bear teste be- 
fore his death. 

Motion to quash a fi. fa. because it was 
Issued after the death of the defendant. The 
judgment was in the lifetime of the defend- 
ant, and the execution bore teste before his 

death. , , _ 

Mr. Caldwell, for plaintifE, cited Bragner 

V. Langmead, 7 Term R. 20. 
TEDS COURT took time to consider; and 

afterwards refused to quash the execution. 

MORSELL, Circuit Judge, contra. 
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KANE V. RICE. 

[10 N. B. R. 469.] 3 

District Court, E. D. Michigan. 1873. 

Chattel Mortgage— VALiniTY— Filing — Deliv- 
ery AND PosSESSios— Creditors. 

1. O & D, partners in trade, executed a chat- 
tel mortgage covering a portion of the firm prop- 
erty, conditioned to indemnify and save E 
harmless from all indorsements theretofore or 
thereafter made by him for the accommodataon 
of C & D, with the usual power to take possession 
and sell in case of default, but with the express 
provision that, until default, the inortgaged 
property should remain in the possession of C 
& D. They retained possession of this prop- 
erty, dealing with it in all respects as their 
own, and selling portions of it in the usual 
course of their business with tlie knowledge and 
consent of E, until he took possession of what 
remained. One of the mortgagors resided in 
Detroit, and the other in the township of Osco- 
da. The mortgage was not filed for a year and 
a half after it was given, and then only in De- 
troit. At the time E took possession of the 
property in question the insolvency of C & D 
was a notorious fact, and E knew that they 
■were insolvent. Bankruptcy proceedings were 
commenced shortly after the filing of the mort- 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 

2 [Reprinted by permission.] 
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gage, and the assignee brought an action to 
recover the property sold by E, or its value- 
Held, that in all cases where a chattel mortgage 
is given by more than one, and the mortgagors 
reside in Michigan, but in difEerent townships 
or cities, the mortgage must be filed in each 
and every of the townships or cities in which 
any of the mortgagors reside, and a filing m 
one only of such townships or cities, or m any 
number less than all is not a compliance with 
the statute, and is of no validity or effect what- 
ever. 
[Cited in Granger v. Adams, 90 Ind. 89.] 

2. The mortgage in this case not having been 
accompanied by an immediate delivery, and 
followed by an actual change of possession of 
the things mortgaged, and not having been filed 
in the township where one of the mortgagors 
resided, as required by law, the same was and 
is absolutely void as against the creditors of 
the mortgagors. 

3. The taking of possession by E before com- 
mencement of the bankruptcy proceedings does 
not help his case, because the right of the cred- 
itors to attack the mortgage for want of posses- 
sion and filing, had attached before he took 
possession, and such possession cannot be re- 
ferred to or based upon the mortgage; there- 
fore B had no greater right to take possession 
of the property in question than any general 
and unsecured creditor, for security of his debt, 
nor did the consent of the debtors to his taking 
possession help the matter, because, the debtors 
being then insolvent, to his knowledge, and the 
transaction being within the requisite limit as 
to time, it was clearly such a preference as by 
section 35 of the bankrupt act [of 1867 (14 Stat. 
534)], conferred upon the assignee the right to 
recover the property, or its value. 

[Cited in Jones v. Smith, 38 Fed. 381; Pear- 
sail V. Smith, 149 U. S. 231, 13 Sup. Ot. 
835.] 

[Cited in Edwards v. Entwisle, 2 D. G. 48.] 

This is an action of trover [by Edward E. 
Kane, assignee, against Delos E. Rice] for a 
quantity of lumber and other personal prop- 
erty alleged to have been unlawfully con- 
verted by the defendant On the 4th day 
of January, 1871, John F. Parkes and Charles 
R. Parkes, then partners in trade in the firm 
name of J. & C. Parkes, executed and deliv- 
ered to the defendant a chattel mortgage 
on the property in question with other prop- 
erty, conditioned to Indemnify and save the 
defendant harmless from all indorsements 
theretofore or thereafter made by him for 
the accommodation of the mortgagors, with 
the usual power to take possession and sell 
in case of default, but with the express pro- 
vision that imtil default the mortgaged prop- 
erty should remain in the possession of the 
mortgagors. The mortgagors remained in pos- 
session of the mortgaged property, treating 
it and dealing with it in all respects as their 
own, and selling portions of it in the usual 
course of their business, with the knowledge 
and consent of the mortgagee, until the mort- 
gagee took possession of what remained, be- 
ing the property in question, as hereafter 
stated. At the time of the execution and de- 
livery of the mortgage, and up to their bank- 
ruptcy, John F. Parkes resided in the city 
of Detroit, in this state, and Charles R. 
Parkes resided in the township of Oscoda, in 
the county of Iosco, in this state. As partners 
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they owned and occupied a saw mill at Os- 
coda, and dealt in lumber and building ma- 
terials at Detroit The property covered by 
the mortgage was situated wholly in Detroit. 
The mortgage was not filed ta the proper 
office in either Detroit or Oscoda until July 
18th, 1872, when it was filed in Detroit; but 
it was never file'd in Oscoda, and no affidavit 
of renewal has ever been filed in either 
place. Soon after the filing in Detroit, and 
on the 5th day of August, 1872, the defendant 
took possession of the property in question by 
consent of the Parkeses, and caused the same 
to be sold at public auction on the 15th day 
of October, 1872, himself becoming the pur- 
chaser of a large portion of it. At or about 
the time of the filing of the mortgage in De- 
triot, the mortgagors failed to pay certain 
of their notes and a draft, and defendant's 
liability as indorser thereon became fixed, and 
he was afterwards obliged to pay, and did 
pay the same, amounting in the aggregate to 
much more than the proceeds of the prop- 
erty, or the value thereof. At the times of 
the filing of the mortgage in Detroit, of the 
taking possession of the property by the de- 
fendant, and ot the sale of it by him, the 
Parkeses were notoriously insolvent, and de- 
fendant knew them to be so. Although not 
expressly stated in the agreed statement of 
facts that the Parkeses were indebted during 
those times, yet such was ascertained to be 
the fact, and the case was argued and submit- 
ted upon that hypothesis. The bankruptcy 
proceedings were commenced on the 24th day 
of September, 1872, and the plaintiff hereia 
having been appointed assignee, and qual- 
ified as such, brought this action to recover 
for the property so taken possession of and 
sold by defendant. A jury having been waiv- 
ed the case was tried by the court, and it 
was submitted on an agreed statement of 
facts (except as to values, which was left to 
oral proofs), substantially as above set forth, 
and containing a further statement that the 
mortgage was given and received in good 
faith, and without any actual intent to hin- 
der, delay, or defraud the creditors of the 
mortgagors. 

Mr. Kane, in pro. per. 

J. J. Speed, for defendant. 

LONGYEAR, District Judge. The first ques- 
tion for consideration is as to the validity of 
the chattel mortgage as against the creditors 
of the mortgagors. The solution of that ques- 
tion depends upon the construction to be giv- 
en the statutes of Michigan upon that sub- 
ject. Section 4706 (being section 10 of chap- 
ter 1G7) of the Compiled Laws of 1871 (vol- 
ume 2, p. 1458) is as follows: "Every mort- 
gage, or conveyance intended to operate as 
a mortgage, of goods and chattels, which 
shall hereafter be made, which shall not be 
accompanied by an immediate delivery, and 
followed by an actual and continued change 
of possession of the things mortgaged, shall 



be absolutely void as against the creditors of 
the mortgagor, and as against subsequent pur- 
chasers, or mortgagees in good faith, unless 
the mortgage, or a true copy thereof, shall 
be filed in the office of the township clei-k of 
the township, or city clerk of the city, or city 
recorder of cities having no officer known as 
city clerk, where the mortgagor resides, ex- 
cept when the mortgagor is a non-resident of 
the state, when the mortgage, or a true copy 
thereof, shall be filed in the office of the 
township clerk of the township, or city clerk 
of the city, or city recorder of cities having 
no officer known as city clerk, where the prop- 
erty is." 

The ground upon which a mortgage of chat- 
tels, without an immediate delivery, and an 
actual and continued, change of possession of 
the things mortgaged, was held void at the 
common law as to creditors, was a presump- 
tion of fraud arising from the want of a 
change of possession; and it was always 
held, that the presumption might be rebutted 
by showing good faith, and the absence of 
any intent to hinder, delay, or defraud cred- 
itors, etc. But the statute goes further and 
makes the mortgage absolutely void. It pro- 
vides the means by which the mortgage may 
be made valid, but the faith and intent with 
which the mortgage was given and received, 
do not constitute an element, and therefore 
are entirely immaterial where the means pro- 
vided have not been complied with. That the 
legislature so intended is evident by a com- 
parison of the section above quoted with those 
of a preceding section (4703), of the same 
chapter, relating to absolute sales, assign- 
ments, etc., without a change of possession. 
In the latter case, the provision is, that such 
transactions "shall be presumed to be fraudu- 
lent and void," as against creditors, etc., 
while in the former case the provision is, that 
the transaction shall be absolutely void. Bj' 
the section in regard to sales, etc., it is also 
further provided, that the presumption of 
fraud raised by want of change of posses- 
sion, may be rebutted by showing good faith 
and absence of any intent to hinder, delay, 
or defraud creditors or purchasers, while the 
section in relation to chattel mortgages con- 
tains no such provision. The only means pro- 
vided by which a mortgage of goods and chat- 
tels not accompanied by an immediate deliv- 
ery, and followed by an actual "and continued 
change of possession of the things mortgaged, 
can be made valid in Michigan, is the filing 
of the same in the proper office, as provided 
by section 4706 of . the Compiled Laws of 
1871, above quoted. It must therefore be 
held in this case, that unless the mortgage in 
question was so filed it is absolutely void as 
against the creditors of the mortgagees, 
whether given and received in good or bad 
faith, or whether with or without any in- 
intent to hinder, delay, or defraud such cred- 
itors. 

This brings us to the questions arising out 
of the neglect to file the mortgage at all for 
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nearly a year and a half, and there is only 
one of the places where the mortgagors re- 
sided. The view the court tates, however, of 
the neglect to file in each of the places where 
the mortgagors respectively resided, renders 
ft unnecessary to consider the question aris- 
ing out of the neglect to file for so long a 
time. The statute in regard to filing, supra, 
uses the singular number, "mortgagor." In 
this case there were two mortgagors, and 
they resided in different places; one in the 
city of Detroit, and one in the township of 
Oscoda, in Iosco county, but both within this 
state. And the statute of Michigan (1 Comp. 
Laws 1871, p. 92, § 2) provides that, "every 
word importing the singular number may ex- 
tend to and embrace the plm-al number," etc. 
As applied to a case of the kind now under 
consideration, "may," as used in that, stat- 
ute, has the sense of "shall," so that as ap- 
plied to this case the word "mortgagor," in 
the phrase "where the mortgagor resides," as 
used in the statute in regard to filing, must 
be read "mortgagors." Therefore, in all cases 
where a chattel mortgage is given by more 
than one, and the mortgagors reside in this 
state, in difCerent townships or cities, the 
mortgage must be filed in each and every 
of the townships or cities in which any of the 
mortgagors reside; and a filing in one only 
of such townships or cities, or in any num- 
ber less than all, is not in compliance with 
the statute, and is of no validity or efEeet 
whatever. It has been so held in Alaine im- 
der a statute substantially the same as that 
of Michigan. Rich v. Roberts, 48 Me. 548; 
same parties, 50 Me. 395. It makes no differ- 
ence that the mortgage was filed where the 
property was, because such' filing is made 
valid only in cases where the mortgagors are 
non-residents of the state. It results that, 
the mortgage not having been accompanied by 
an immediate delivery, and followed by an 
actual and continued change of possession 
of the things mortgaged, and not having 
been filed in the township of Oscoda, where 
one of the mortgagors resided, as required by 
law, the same was and is absolutely void as 
against the creditors of the mortgagors. In 
this case the creditors of the mortgagors all 
became such before the filing of the mort- 
gage in Detroit, and most, if not all of them, 
after the giving of the mortgage. Even if 
the filing in Detroit algne were to be held a 
sufficient compliance with the statute, or, if 
it had been filed also in Oscoda at the same 
time, it would not be difficult to show that 
the mortgage ought not and could not be per- 
mitted to prevail as against those creditors 
in the bankruptcy court. The views already 
advanced, however, render such showing un- 
necessary, and I forbear. But, it is claimed, 
the mortgage was good as against the mort- 
gagors, and the defendant having taken pos- 
session under the mortgage and hy their con- 
sent, before commencement of bankruptcy 
proceedings, his claim of lien miist certainly 
be held good from that time; even if it was 



not thereby made good from the giving of 
the mortgage by relation back. This claim is 
based upon the assumed theory, that in such 
case the assignee has, no greater rights than 
the bankrupts, and because they could not 
question defendant's claim of lien, the as- 
signee cannot. If that theory be correct, 
then defendant gained nothing by taking pos- 
session, so far as his right of lien is con- 
cerned, because the mortgagors had no more 
right to question the mortgage or defendant's 
rights under it. before than after defendant 
took possession. But the theory assumed is 
not correct as applied to a case like the pres- 
ent, as win now be shown. The assignee rep- 
resents the creditors as well as the bankrupts, 
and has the right and power, and it is his 
duty, to enforce the rights of the former as 
well as to observe and carry out the obliga- 
tions and contracts of the latter. He occu- 
pies the position of judgment-creditor to all 
intents and purposes, so far as his relations 
in that regard are concerned; and whenever 
such creditor could enforce rights which the 
debtor could not, the assignee can. The source 
of his powers and the mode of their exer- 
cise, are different; but the right upon which 
they are based and the theory upon which 
they proceed, are the same in both cases. 
Transactions by or with debtors which are 
void as to creditors, whether for fraud, for 
want of completeness , in any of their inci- 
dents, or for any cause whatever, are equally 
void as against the assignee. 

The rule that none but a judgment-creditor 
can attack such transactions, does not mean 
that - such creditor must have had a judg- 
ment and an execution when such transac- 
tions were taldng place. It is sufficient for 
the right to attach to him that he was a cred- 
itor. A judgment is necessary only to en- 
able him to exercise the right; and as al- 
ready seen, the assignee in bankruptcy oc- 
cupies the position of such judgment-creditor. 
The taking of possession by defendant before 
commencement of _the bankruptcy proceed- 
ings,, does not help his case, for two reasons: 
(1) As between him and the general ^ereditors, 
the right of the latter to attack the mortgage 
for want of possession or filing had attached 
before defendant took possession, and such 
possession therefore cannot be referred to or 
based upon the mortgage. (2) As to creditors, 
the delivery of ,the mortgaged property to 
the mortgagee, must have accompanied the 
giving and receiving of the mortgage, by the 
express terms of tlae statute, where, as in this 
case, there was no.filing. At the time the de- 
fendant had no greater right to take posses- 
sion of the property in question than any 
general and unsecured creditor, for security 
of his debt. Neither did the consent of the 
debtors to defendant's taking possession as 
he did, help the matter, because the debtors 
being then insolvent to the knowledge of de- 
fendant, and the ti-ansaction being within the 
reqiilsite limit as to time, it was clearly such 
a preference as, by the express provisions of 
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section 35 of the ■bankrupt act, confers upon the 
assignee the right to recover the property or 
its value. 

I am aware that the decisions of some of 
the district and circuit courts of the United 
States, and also of some of the state courts, 
have been somewhat conflicting upon some 
of the propositions here involved. But I re- 
gard the principle of those propositions au- 
thoritatively settled hy the supreme court of 
the United States, in Leavenworth Bank v. 
Hunt, 11 Wall. [78 U- S.] 391, 394. In that 
case the facts were almost identical with 
those of the present case, and the statute of 
Kansas, upon which the decision was based, 
was substantially the same as that of Mich- 
igan here under consideration, and the as- 
signee was allowed to recover. The decisions 
of state courts of last resort upon questions 
arising under state statutes, and especially 
those affecting title to property thus arising, 
are always followed by the federal courts; 
I find no reported decisions, however, of the 
supreme court of this state, nor am I aware 
of any unreported decision of that court, in- 
volving the questions here involved. The rul- 
ing of the United States supreme court must 
therefore prevail. The court was referred to 
a later decision of the United States supreme 
court (Gibson v. Warden, 14 Wall. [81 U. S.] 
244), as overruling, or to some extent modi- 
lying, their decision in Leavenworth Bank v. 
Hunt [supra]; but I do not regard it in that 
light. It results, that the plaintiff is entitled 
to recover in this case. Judgment for plain- 
tiff for the value of the property, as proven 
on the trial, and interest on the same from 
date of commencement of the banlnruptcy pro- 
ceedings to this date, amounting in all to five 
hundred dollars and sixty-sis cents, and costs 
of suit 
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In re KANSAS CITY STONE, ETC.,. CO. 

[9 N. B. E. 76.3 1 

District Court, W. D- Missouri. 1873. 

Baxkruptct — Preference Br Corporation — 
Ratipioation within Four Months op Com- 
mencement OF Bankruptcy Proceedings. 

Where an officer of a corporation, without au- 
thority, executed a deed of trust of its jrop- 
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erty as security for a negotiable instrumoiit 
more than four months prior to commencement 
of proceedings in banliruptcy, and his act is 
afterwards ratified by the corporation, but with- 
in the four months prior to commencement of 
the proceedin,srs, the validity of the deed must be 
determined hy the circumstances existing at 
the time of the ratification, and not by those of 
the time of the original execution. 

In bankruptQ^. 
Karnes & Ess, for the bank. 
Even W. Kimball and John D. S. Cook, for 
assignee. 

CRAVENS, J.2 On August the 28th, 1873, 
the First National Bank of Kansas City filed 
the deposition of its president in proof of a 
secured claim for allowance against the estate 
of the bankrupt. The claim is based upon 
a negotiable promissory note as follows: 
"Kansas City, Mo., February 17th, 1872, On 
the 17th day of February, 1873, the Kansas 
City Stone & Marble Manufacturing Com- 
pany promise to pay to James Sheridan, or 
order, six thousand dollars with interest at 
ten per cent, per annum, for value received. 
(Signed) J. F. Kinney, Prest Kansas City 
Stone & Marble Mfg. Co."— which was, by 
the payee, endorsed to the bank. To this note 
is afiixed an impression seal, in wliloh are 
impressed the words "Kansas City Stone & 
Marble Manufacturing Co.," but the instni- 
ment does not purport to have been made 
under seal. Affixing the seal made nothing 
more of the note than it would have been 
without it— a simple contract The security 
relied upon is an insti'ument dated February 
17th, 1872, which begins: "This deed of trust 
made and entered into this 17th day of Febru- 
ary, 1872, by and between the Kansas City 
Stone & Marble Manufacturing Co. of the 
first part, and B. J. Sheridan of the second 
part, and James Sheridan of the third part, 
witnesseth, that the said parties of the first 
part, in consideration of the debt and ti-ust 
hereinafter mentioned and created, and of 
the sum of six thousand dollars to them paid 
by the said party of the second part;" (then 
follow words of grant and a description of 
the property conveyed to said B. J. Sheridan) 
"in trust, however, for the following pur- 
poses: Whereas the said Kansas City Stone 
& Marble Manufacturing Company did, on 
the 17th day of February, 1872, make and de- 
liver to said James Sheridan his promissory 
note in the words and figures as follows" (the 
same as that herein before copied) "In wit- 
ness whereof, we, the said parties, have here- 
unto subscribed our names, and affixed om- 
seals this 17th day of February, 1872. (Sign- 
ed) J. P. Kinney, Prest. Kansas City Stone 
& Marble Mfg. Co. (Seal.) B. J. Sheridan, 
Secretary of Company. (Seal.)" To this in- 
strument, but remote from the signatures, is 
affixed an impression seal, identical with that 
affixed to the note, and already described. 



2 [J. K. Cravens was master in chancery of 
the United States district court for the West- 
ern district of Missouri.] 
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The certificate of acknowledgment is inform- 
al, and if the assignee was a bona fide pur- 
chaser for Yalue, might present important 
questions, but as the assignee is a grantee 
with full notice he is possessed of no greater 
interest or right, so far as these questions are 
concerned, than the bankrupt had. As a deed 
of the bankrupt without any certificate of 
acknowledgment would have been good 
against the bankrupt, Caldwell v. Head, 17 
Mo. 5G1; Cooley v. Rankin, 11 Mo. 642, so 
it would be good against its assignee. 

The claim being contested, the claimant 
and the assignee appeared before the registei-, 
and a very full and extended investigation 
was had. Many points were made in argu- 
ment which I find it unnecessary to pass 
upon. 

Fh-st. Is the claimant entitled to the al- 
lowance of the claim which it presents 
against the bankrupt? The note is negotiable 
in form, and the testimony is conclusive that 
the signature is that of the president of the 
corporation. The note upon its face purports 
to make the promise that of the company. 
It was endorsed to the claimant for value, in 
the month of April, 1872. It devolved upon 
the assignee to show that no consideration 
was given 'to the bankrupt for the promise, 
or that it had faUed, and that of this fact 
the bank had knowledge when it took the 
note. This he failed to do. The claim of the 
bank is then provable against the bankrupt, 
and must be allowed. 

Second. Is the claimant entitled to hold 
the security which it claims by deed of trust 
upon the property of the bankrupt? This 
branch of the case presents more difficulties. 
The testimony shows beyond question that 
the signature to the instrument which is re- 
lied upon as the deed of trust of the com- 
pany is the signature of its president, and 
that the impression seal upon it is the seal 
of the company. The instrument does not 
purport to have been made under the seal of 
the corporation, nor is the seal of the corpora- 
tion called to witness its execution, nor is it 
essential that it should. The signature is not 
that of the corporation "by , its presi- 
dent'* nor is that required. When the com- 
mon seal of a corporation appears to be af- 
fixed to an instrument, and the signatures of 
the proper officers are proved, courts are to 
presume that the officers did not exceed theh: 
authority, and the seal itself is prima facie 
evidence that it was affixed by proper au- 
thority. The contrary miist be shown by the 
objecting party. Ang. & A. Corp. § 224. The 
real estate covered by the deed of trust is 
situated in the state of Missouri, and by the 
statute concemmg conveyances (Gen. St. p. 
444, § 5), "any private corporation authorized 
to hold real estate may convey the same by 
deed sealed with the common seal of such 
corporation and signed by the president there- 
of." The seal of the corporation and the sig.- 
nature of the president having been proved, 
the requiniments of the statute appear to have 
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been complied with. This being the condi- 
tion of the instrument when filed in support 
of the claim for security, it is to be pre- 
sumed to have been executed with authority, 
and that the seal is there rightfully; and as 
a sequence the instrument is prima facie the 
deed of trust of the corporation. Chouquette 
V. Barada, 33 Mo. 249; Koehler v. Black 
River Falls Iron Co., 2 Black [67 U. S.] 71.5. 
This presumption, however, is not conclusive, 
and the evidence shows that on the 17th day 
of February, the date of the instrument, the 
president had no authority to execute it. A 
meeting of the board of directors of the com- 
pany was held on the Sth of April, 1872, from 
the record of which it appears that there 
was present a quorum of directors, and, "on 
motion, the action of president of the com- 
pany in borrowing six thousand dollars from 
James Sheridan and securing the same by 
mortgage on lots one, two, three and four in 
Turner's Addition, West Kansas City, in- 
cluding buildings and machinery thereon, be 
approved.— Carried." Much of the testimony 
taken was directed to the point whether one 
of the directors named in the record was in 
fact present and acting as a director when 
the vote on approval of the deed of trust 
was taken. The testimony shows that the 
record of the meeting of April Sth was shown 
to the ofacer of the bank at the time the note 
and deed were transferred to it. As against 
the rights of the bank or the rights of anyone 
who saw that record, and in good faith re- 
lied upon it, and so relying, parted with 
value, the bankrupt and its assignee will be 
estopped from proving that it is untrue. Es- 
toppel in pais presupposes an error or a fault, 
and implies an act in itself invalid. The rule 
proceeds upon the consideration that the aii- 
thor of the misfortune shall not himself es- 
cape the consequences and cast the burden 
upon another. Those who created the trust, 
appointed the trustee, and clothed him with 
the powers that enabled him to mislead, if 
there was any misleading, ought to suffer 
rather than the other party. The ethics and 
the law of the case alike require this result. 
Merchants' Bank v. State Bank, 10 Wall. 
[77 TJ. S.] 644. The burden was upon the as- 
signee to show that the bank took with no- 
tice that the record was false, and in this 
failed. The conclusion reached is, that the 
instrument relied upon for security is the 
deed of trust of the bankrupt corporation, 
and that the assignee is concluded by it to 
the extent to which it would be binding upon 
the bankrupt, imless there is some provision 
of the bankrupt law [of 1867; 14 Stat 517], 
which the deed itself contravenes. The deed 
of trust beara date February 17th, 1872. Up- 
on the facts found it was not then m fact 
the deed of trust of the coi-poration, nor did 
it become so until the approval by the board 
of directors, April Sth, 1872, and of this fact 
the bank, through its officer who took the se- 
curity, had notice. The petition for adjudi- 
cation of bankruptcy was filed June 26th, 
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1872, more than four months after the date 
of the deed, but within four months from the 
date of its approval. It is the general doc- 
trine that ratification relates hack to the in- 
ception of the transaction, and has a com- 
jplete retro-active efficacy, and that the rati- 
:fied act is to be treated as if it were originally 
-authorized by the principal. But this doctrine 
is a fiction of the law, for the act of one 
cannot be made the act of another, but by re- 
lation the law gives to the act of one the 
■effect of an act of another; the law will 
;not feign a fiction to do a wrong, to make 
valid an invalid act, or to defeat the rights 
of others, and hence this doctrine cannot be 
extended to the prejudice of sti-angers to the 
transaction. In Fleckner v. Bank of U. S., 
8 Wheat. [21 U. S.] 338, thei'e had been a 
ratification, and Judge StoxT, delivering the 
opinion of the coiu't, held the act binding up- 
on the bank, and upon all other persons who 
have not an adverse interest; that no maxim is 
better settled, in reason and law, than omnis 
ratihabitio retrotrahitur, etc., at all events, 
where it does not prejudice the rights of 
sti-angers. The language of Judge Story is 
adopted by Mr. Broom, in his Legal JNIaxims. 
In Stoddart v. U. S., 4 Ct 01. 511, it was held, 
the law will not admit a ratification of the 
acts of an agent which will defeat the in- 
tervening rights of a third party. See Wood 
V. McCain, 7 Ala. 800; Taylor v. Robinson, 
14 Cal. 396; Parmelee v, Simpson, 5 Wall. 
[72 U. S.] 81. This must be the law, else that 
doctrine which has been built for the pro- 
tection of those dealing with agents will be 
converted into an instrument of fraud to de- 
feat the equities of others. The strangers 
and third parties in the present case are the 
other creditors of the bankrupt Of these the 
assignee is the trustee, and for their benefit 
the ratification will not be permitted to relate 
so as to bind him. 

As the doctrine of relation is a fiction of 
the law, and the law will not feign a fiction 
to make valid an invalid act, the act of rati- 
fication, to relate, must take place at a time, 
and under circumstances, when the ratify- 
ing party might himself have lawfully done 
the act which he ratifies. In McGracken v. 
City of San Francisco, 16 Oal. 624, Field, C. 
J., said: "It follows, also, from the general 
doctrine, that a ratification is equivalent to 
previous authority; that a ratification can 
only be made when the principal possesses 
at the time the power to do the act ratified. 
He must be able, at the time, to make the 
contract to which by his ratification he 
gives validity. The ratification is the first 
proceeding by which he becomes a pai-ty to 
the transaction, and he cannot acquire or 
confer the rights resulting from that ti'ans- 
action, unless in a position to enter du-ectly 
upon a similar tiunsaction himself," and the 
veiy forcible illustration is given that a con- 
ti-act made upon an assumed agency for a 
single woman cannot be ratified by her alone 
after marriage, for her power to contract 



alone ceases with her marriage- The doc- 
trine here stated is fully discussed in Bird 
V. Brown, 4 Welsh. H. & G. 786. While it 
must be held that the bank took the note 
freed from any question as to its considera- 
ation, the security passed with it only as an 
incident. The seciu:ity was not negotiable 
in its character, and it is by the doctrines of 
com-ts of equity, and not by the law mer- 
chant, that the security passed to the bank. 
While the law merchant protects the bank 
in its dealing with the holder of negotiable 
paper, it does not throw any protection about 
the security, except when the secinrity is of 
a negotiable character. If the security would 
have been subject to any defense in the hands 
of the original holder of the note, it is subject 
to the same defense when asserted by the 
endorser of the note. If the secm-ity was 
liable to be defeated, if asserted by the origi- 
nal holder of the note, by any provision of 
the bankrupt law, it is liable to be defeated 
by the same provision when asserted by the 
bank. Otherwise a creditor of an insolvent 
would have it within his power to deliberate- 
ly absorb all the estate of the insolvent up- 
on the eve of bankruptcy, and by a transfer 
of the secured debt for value, to an innocent 
purchaser, obtain substantially full satisfac- 
tion of his demand by means of the prefer- 
ence which would be fraudulent if asserted 
by himself, but to which the other creditors 
must submit when asserted by the trans- 
feree. The indebtedness for which the note 
was given, if it was in fact the indebtedness 
of the coi-poration bankrupt, had been of long 
standing, and this was known to B. J. Sheri- 
dan, who was the agent of the payee, trustee 
in the deed of trust, and member of the 
board of directors of the corporation. The 
deed of trust covered almost the entire prop- 
ei-ty of the bankrupt That the deed of fust 
was a preference, and a fraud, within the 
prohibition of section 3o of the bankrupt law. 
while in the hands of James Sheridan, is as 
eeitain as that four months did not intei-vene 
between the Sth of April and the 26th of 
June. But the bank did not exact the se- 
curity from the bankrupt it took it as an 
incident to the note which it took from James 
Sheridan, and while it will not be permitted 
to avail itself of the security, its effort to 
prove it will not be held to defeat its claim 
upon the note. Security rejected. 
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Case Wo; 7,611. 

KANSAS VAL. NAT. BANK v. ROWBLIi, 

[2 DiU. 371; i 1 Thomp, Nat. Bank Gas. 264.] 

Circuit Court, D. Kansas. 1873. 

National Banks — Power to Take Real-Estate 
Security. 

1. A bank organized under the national bank- 
ing act of June 3, 1864 [13 Stat. 99], can nort 
take a mortgage upon real estate as a security 
for a debt concurrently created or for future 
advances. 

[Cited in Farmers' & Mechanics' Bank v. 
Baldwin, 23 Minn. 208; Crocker v. Whit- 
ney, 71 N. y. 170. Distinguished in Life 
Ass'n of America t. Cook, 20 Kan. 27. 
Cited in Graham v. National Bank of New 
York, 32 N. J. Eq. 808.] 

2. Sections 8 and 28 of said act construed. 

[This was a suit by the Kansas Valley 
National Bank of Topeka against Mile Row- 
ell, assignee in bankruptcy of P. C. Schuy- 
ler & Son, bankrupts.] 

The bill of the complama^t is for relief, 
and asks the decree of this court for the 
reformation of a mortgage executed by 
Philip C. Schuyler, one of the bankrupts, 
upon the ground that, by mistake, the in- 
strument was so drawn as not to embrace 
the particular property which had been 
agreed upon, and which it was intended be- 
tween complainant and said bankrupt should 
be embraced therein. The bill sets forth 
the negotiations and inducements which re- 
sulted in the execution of the mortgage, 
with the consideration moving from the com- 
plainant to the bankrupt therefor. The bill 
is accompanied by the mortgage, the refor- 
mation of which is prayed, and reference 
thereto for greater certainty is made. The 
bill charges that on the 8th day of August, 
1870, the bankrupts were indebted to the 
complainant §3,003,31, for money loaned and 
advanced before that date, and that a note 
for that amount was that day made by the 
bankrupt, Philip C. Schuyler, therefor, pay- 
able ninety days thereafter. That on the 
8th day of August, 1870, "as the result of 
certain negotiations which for some time 
then past had been going on between your 
orator and said bankrupt, Philip C. Schuyler 
proposed to give your orator a mortgage" 
to secure the note for §3,003.31, "and, be- 
sides securing said note, was also to secure 
the repayment to your orator of any sum or 
sums of money not exceeding in the aggre- 
gate the sum of §3,000, which your orator 
might or should advance to the said Philip 
C. Schuyler & Son, at any time within one 
year from the date of said mortgage, to-wit: 
the 8th day of August, A. D. 1870, it having 
been agreed between your orator and said 
bankrupts previously to the taking of said 
mortgage, and as a part of the agreement 
made during said negotiations, that your 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



orator would advance to said bankrupts 
said amount of money, provided the said 
advances should be secured by a mortgage 
on said premises," &c. The bill then alleges 
that the property was of great value,, by 
reason of mills thereon, "and upon the in- 
ducement of obtaining a mortgage on said 
premises as security, your' orator was per- 
suaded to take said mortgage and to make 
said agreement to "advance," &c. The agree- 
ment between the complainant and the bank- 
rupt, as thus particularly set forth, shows 
that the consideration upon which the bank- 
rupt agreed to make the mortgage was: 
First, the existing debt of the bankrupts, 
P. O. SchUyler & Son, to the complainant; 
and second, the agreement by the complain- 
ant that it would make the future advances, 
provided they were secured by the mortgage. 
The bill alleges that such advances were 
afterwards made to the bankrupt pursuant 
to said agreement. The eightb section of 
the national banking or currency act, of 
June 3d, 1864, in enuttierating the powers of 
associations formed thereunder, provides 
that they "may make contracts * * * as 
fully as natural persons, * * *" and "ex- 
ercise under this act all such incidental 
power as shall be necessaiy to carry on the 
business of banking by discounting and ne- 
gotiating promissory notes, drafts, bills of 
exchange, and other evidences of debt; by 
receiving deposits; by buying and selling 
exchange, coin, and bullion; by loaning mon- 
ey on personal security; by obtaining, is- 
suing, and circulating notes according to the 
provisions of this act; and its board of di- 
rectors shall also have power to define and 
regulate, by by-laws, not inconsistent with 
the provisions of this act, the manner in 
its general business shall be conducted, and 
all the privileges granted by this act to 
associations organized under it shall be exer- 
cised and enjoyed," &c. The twenty-eighth 
section enacts "that it shall be lawful for 
any such association to purchase, hold, and 
convey real estate, as follows: First. Such 
as shall be necessary for its immediate ac- 
commodation in the transaction of its busi- 
ness. Second. Such as shall be mortgaged 
to it in good faith by way of security for 
debts previously contracted. Third. Such as 
shall be conveyed to it in satisfaction of 
debts previously contracted in the course of 
its dealings. Fourth. Such as it shall pur- 
chase at sales under judgments, decrees, or 
mortgages, held by such association, or shall 
purchase to secure debts due to said asso- 
ciation. Such association shall not purchase 
or hold real estate in any other ease, or for 
any other purpose, than as specified in this 
section. Nor shall it hold the possession of 
any real estate under mortgage, or hold the 
title and possession of any real estate pur- 
chased to secure any debts due it for a lon- 
ger period than five years." The cause came 
before the court on a general demurrer to 
the bill for want of equity. 
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O. 0. Clemens, for complaiBant. 
John K. Cravens, for assignee. 

Before DILLON, Circuit Judge, and DB- 
LAHAY, District Judge. 

DILLON, Circuit Judge. The mortgage of 
which a foreclosure is sought, was made by 
the bankrupt for the double purpose of se- ', 
curing a debt to the plaintiff previously con- 
tracted, and to secure future advances, 
which are alleged to have been subsequently 
made. The mortgage is upon real estate. 
The bill alleges a mistake in the description 
of the property, and asks that this mistake 
be corrected and the mortgage foreclosed. 
The assignee files a general demurrer, and 
insists that tinder the national banking act 
of June 3, 1864 (sections 8 and 28), the plain- 
tiff, as a corporation organized under that 
enactment, has no right to take, hold, or 
foreclose a mortgage upon real estate, ex- 
cept as a security for a debt contracted be- 
fore the taking of such mortgage; that the 
mortgage here in question was made upon 
but one consideration, part of which, to-wit, 
that part which related to future advances, 
is illegal, and being so, the mortgage is 
wholly void. 

Upon the averments of the bill it is my 
opinion that the mortgage was made for the 
two purposes above mentioned, namely, to 
secure a precedent debt to the bank, and 
also to secure future advances to be made 
by the bank. I am also of the opinion (un- 
der sections 8 and 28 of the national bank- 
ing act), that a mortgage upon real estate 
is clearly authorized as "a security for debts 
previously contracted," and as clearly unau- 
thorized when made as a security for money 
to be thereafter advanced by the bank, on 
the strength of such security. 

The mortgage in question rests upon a 
valid consideration, and is authorized by the 
law, so far as it secures a debt previously 
due to the bank, by the mortgagor; and it 
is invalid so far as it undertook to secure a 
debt then or thereafter to be created. The 
line which separates that which is good from 
that which is bad, is plain; and I am of 
opinion that the defendant's counsel are 
mistaken in supposing this to be a case in 
which the consideration is indivisible and 
the whole mortgage void. The two parts of 
the security are easily separable, and the 
result is that the good stands, and the bad 
must fall. 

It follows that the court may correct the 
mistaken description in the mortgage in suit 
and enforce the same, so far, and so far only, 
as it was given to secure a debt to the bank 
previously contracted. The demurrer being 
general, it is overruled. Judgment accord- 
ingly. 

See, on subject of foregoing opinion, Fowler 
T. Scully [72 Pa. St. 456]; Baird v. Bank of 
Washington, H Serg. & K. 411; Blunt v. Walk- 
er, 11 Wis. 347; Silver Lake Bank v. North, 4 
Johus. Ch. 372. Mortgages to national banks 



are valid for previous debts, Allen v. First Nat. 
Bank of Xema (Sup. Ct. Ohio, 1872) [23 Ohio 
St 97]. 

Case ISTo. 7,61S. 

KAPPNER V. ST. LOUIS & ST. J. R. ASS'N. 

[3 Dill. 228.] 1 

Circuit Court, W. D. Missouri. 1875. 

B.\NKKUPT Act — Fraudulent Moktgage. 

A company was organized as a corporation 
under the general laws of Missouri whose de- 
clared object was "the completion and owner- 
ship" of the St. Louis & St. Joseph Railroad; 
the president and vice president of this rail- 
road company were secret members of the 
above association; a mortgage was made by the 
railroad company to the said association: Held, 
considering lie trust relations between the par- 
ties and the effect of giving judicial sanctiou to 
the mortgage, that it was constructively fraud- 
ulent; hut the association was allowed to prove 
in bankruptcy their advance to the railroad 
company as an unsecured debt. 

[Appeal from the district court of the United 
States for the Western district of Missouri.] 

This is an appeal by the defendant from so 
much of the decree of the district coui-t in 
bankruptcy as declares void a second mort- 
gage held by them upon the St. Louis & St 
Joseph Railroad, and cancels the $1,000,000 
of bonds secured thereby. There is also a 
cross-appeal by [J. G. Kappner] the assignee 
in bankruptcy from so much of the decree as 
allowed the defendants $392,511.62 as an un- 
secured debt against the estate of the bank- 
rupt railroad company, 

B. F. Stringfellow and H. K. White, for as- 
signee. 

John R. Shepley and John B. Henderson, 
for defendants. 

DILLON, Circuit Judge. In a cause of this 
importance I should ordinarily deem it proper 
to state my views as to the rights of the par- 
ties with some fullness; but the careful state- 
ment of the facts by the district judge (which, 
in argument, the counsel on both sides con- 
cede to be correct), and his opinion thereon, 
with the conclusions of which I concur, ren- 
der it unnecessary to go into the case at 
length. Looking at the history of the trans- 
action, the objects of the defendants, as de- 
clared in their articles of association, vizi 
"The completion and ownership" of the rail- 
road and the nature of the agreement made 
between the president of the railroad com- 
pany (who, together with the vice president, 
were secret members of the defendant associ- 
ation), in execution of which the mortgage, 
whose lien is now sought to be enforced, was 
made, my opinion is that as against the as- 
signee in bankruptcy (who represents alike 
the rights of the railroad company and of its 
creditors) the lien can not stand in equity as 
against the creditors of the railroad company. 

I have less hesitation in reaching this con- 
clusion, because until comparatively a late 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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period intbe transaction the defendants never 
contemplated getting a lien wliich would de- 
feat the creditors of the company, but contem- 
plated advancing money enough to pay off 
all the debts of the company. Whether the 
effect of the bankrupt act [of 1867 (14 Stat 
517)] upon the transaction would ^not lead to 
the same conclusion, it is not material to in- 
quire. 

In respect to the appeal of the assignee: 
That the defendants actually advanced in 
money the $392,511.62 to the railroad company 
is not disputed; and of course they should 
be allowed to- prove the amount against the 
<;ompany's estate in bankruptcy, unless some 
rule of law forbids it. While the transactions 
between the officers of the railroad company 
and the defendants were constructively f raua- 
ulent by reason of the trust relations, and the 
effect on the company and its creditors of giv- 
ing judicial sanction to it, yet I fail to see 
any equity in the view which would deprive 
the defendants of the right to prove the 
amount of their actual advances; and consid- 
ering the date of the agreem<int between the 
parties and the time when the railroad com- 
pany was proceeded against in bankruptcy, 
as well as the nature of the agreement, I do 
not think the bankrupt act disentitles the al- 
lowance on the ground tbat the defendants 
took the mortgage for the purpose of obtain- 
ing an illegal preference. The decree is in 
all respects affirmed— the costs of the appeal 
to be paid by the assignee. Affirmed. 

The decision was acquiesced in by the par- 
ties and cross-appeals to the supreme court, 
which had been allowed, were not prosecuted. 
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KAKR V. WHITTAKER et al. 

[5 N. B. R. 123.] 1 

District Court, Tennessee. 1871.2 

Involuntaby Bankruptcy — ^Death op Bankrupt 
— AvEKSiENT OF— Service of Isjunc- 
Tiox — Parties. 
A. was adjudicated a bankrupt on the peti- 
tion of creditors. Some time thereafter the 
brother of the bankrupt filed his petition, al- 
leging that the bankrupt died before the adju- 
dication; that the petitioner had been served 
with an injunction restraining him from inter- 
fering with, or disposing of, the property of the 
said bankrupt. This petition was answered by 
alleging, amoug other things, that the bank- 
rupt had absconded and that the petitioner 
and others had undertaken to conceal the prop- 
erty from creditors, and demanding proof of 
death. The court decided that the petition must 
he dismissed. That there was no party to a 
creditor's petition except the petitioning cred- 
itor and the bankrupt; that the service of an 
injunction on any person or any number of 
persons, did not make them parties to the pro- 
ceedings, although any one served might, by pe- 
tition or on motion, have a wrongful injunction 

1 [Reprinted by permission.] 

2 [District not given.] 



dissolved; this, however, did not give him the 
right to contest or vacate the adjudication, that 
being a matter in which he could have no inter- 
est. 
[Cited in Re Bergeron, Case No. 1,342; Re 
Donnelly, 5 Fed. 785.] 

In bankruptcy. 

Chas. A. Choate and H. 0. Toung, for peti- 
tioner. 

H. Clay King, with Randolph, Hammond & 
Judson, for defendants. 

TRIGG, District Judge. On the second 
day of May, eighteen hundred and sixty- 
eight, the defendants filed a petition against 
Charles C. Karr, asking an adjudication in 
bankruptcy against him on the ground, 
among others, that he had made a fraudu- 
lent preference of Wm. Karr in a trust sale 
for his ben^t to one E. C. Law, of the 
steamboat "Goldfinch," and on the eighth of 
October, eighteen himdred and seventy, he 
was adjudicated bankrupt. O. F. Prescott, 
one of the defendants, was elected assignee, 
and an assignment was executed by the reg- 
ister. On the twenty-first of March, eight- 
een hundred and seventy-one, Wm. Karr fil- 
ed this petition in the district court, alleging 
the filing of the petition in bankruptcy and 
the adjudication; that Prescott and the de- 
fendants had procured the adjudication 
fraudulently; that there had been no publica- 
tion according to the orders of the court, and 
that before the adjudication, to wit, on the 
eighth of March, eighteen hundred and sev- 
enty, the said Chas. C. Karr had died; that 
the petitioner had been served with an in- 
junction under the bankruptcy proceedings, 
restraining him from interfering with or dis- 
posing of the property of the said Chas. C. 
E^arr; that he was advised that, being a par- 
ty to the said petition and having been serv- 
ed with process of injunction, he had a right 
to file this petition to vacate and annul the 
said adjudication; that he was further ad- 
vised that the said adjudication was void by 
reason of the premises, &c., <Scc. The injunc- 
tion referred to in the petition was issued at 
the time of filing the creditor's petition on 
the fiat of the judge under the fourth section 
of the bankrupt act [of 1867 (14 Stat 519)]. 
It was addressed to C. C. Karr, and restrain- 
ed him "and all other persons" from trans- 
ferring or disposing of any part of the debt- 
or's property- A direction was endorsed on 
it to the marshal by the creditor's solicitor, 
to serve it on William Karr and it was so 
served. This petition was answered, denying 
fraud and containing counter charges of 
fraud in the running'oflC of the Goldfinch, and 
the burning her to obtain policy of insur- 
ance; alleging that 0. C. Karr had abscond- 
ed, and that William Karr and others had un- 
dertaken to conceal the property from cred- 
itors, and demanding proof of death, &e., &c. 
At the May term, eighteen hundred and sev- 
enty-one, of the court, defendant's counsel 
moved to dismiss the petition on the ground. 
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among others, that "Wm. Karr had no right to 
file it, not being in privity to 0. O. Karr, nor, 
as he assumed, any party to the original pro- 
ceedings in bankruptcy. 

Held, that the petition must be dismissed; 
that there was no party to a creditor's peti- 
tion except the petitioning creditor and the 
banlirupt; that an injunction under it might 
be served on any person, or any number of 
persons, but that such service did not maiie 
them parties to the proceedings; that any 
one served might by petition or on motion, 
have a wrongful injunction dissolved, but 
that he would have no right to contest or 
vacate the adjudication; that that was a mat- 
ter in which he could have no interest; that 
in this case, if Wm. Karr had lost possession 
of his property,— which he did not allege— he 
could by proper proceedings recover it of the 
assignee; that, if a creditor, he could prove 
his debt; that if he was a bona fide mort- 
gagee, he could enforce his mortgage by 
proper proceedings; that if the adjudication 
was void, as claimed, and the assignee held 
property under it, the rightful owner had 
ample remedy against the assignee for its re- 
coveiy, or he might, in a proper proceeding 
vacate and annul the adjudication, but that 
Wm. Karr showed no such right in this peti- 
tion. He did not claim any right or interest 
in the property of O. C. Karr, nor did he 
seek to assert any claim to any specific prop- 
erty in the hands of the assignee, but only 
claimed that being a party to the proceedings 
in bankruptcy, and having had an injunction 
sei-ved on him, and being charged with fraud 
he had the right to contest the adjudication 
and ask to vacate it. This he could not do 
without some priority of interest in the prop- 
erty of C. C. Karr. 

The court declined to decide the question 
of the jurisdiction of the district court to su- 
persede proceedings in bankruptcy, but in- 
timated that the jurisdiction would perhaps 
be found in the supervisory powers of the cir- 
cuit court tnider the second section, and also 
reserved any opinion as to the efEect of the 
death of the bankrupt in a case like this, it 
being unnecessary to determine these ques- 
tions until some one was before the court 
who had the right to make them. 
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KARRAHOO v. ADAMS. 

[1 Dill. 344.] 1 

Circuit Goijrt, D. Kansas. 1870. 

INDTAXS— ClTIZEXSHIP— JOKISDICTIOIT. 

1. An Indian residing within the United 
States is not a "foreign citizen or subject" 
within the meaning of section 2, art. 3, of the 
constitution, and cannot, on the ground that 
he is a "foreign citizen or subject" maintain a 
suit in tlie circuit court of the United States. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



2. As to the effect of the 14th amendment 
upon the status of the Indians, see note at the 
end of the opinion. 
[Cated in U. S- v. Osborn, 2 Fed. 60.] 
[Cited in Harrison v. Hadley, Case No. 6.137; 
Elk V. Wilkins, 112 U. S. 100, 5 Sup. Ct. 
44: Wau-Pe-Man-Qua v. Aldrich, 28 Fed. 
498.] 

This is an action of ejectment brought by 
the plaintiff, Mary Karrahoo, in the circuit 
court of the United States for the district of 
Kansas. There is no allegation in the peti- 
tion respecting the residence or citizenship of 
the defendant The following are the only 
averments intended to show jurisdiction in 
this court: "The plaintiff, Mary Karrahoo, 
states that she is not a citizen of the United 
States, but that she is an Indian, a member 
of the Wyandotte Nation of Indians, and that 
she has never been made, or consented to be- 
come, a citizen of the United States of Amer- 
ica." By way of amendment the plaintiff fur- 
ther alleged, "that she is not a citizen of the 
United States or of any state in the United 
States, but that she is an Indian, a member 
of the Wyandotte Nation of Indians, and that 
she has never been made a citizen of the 
United States, or of any state; that under the 
provisions of the treaty made between the 
Wyandotte Nation of Indians and the United 
States, concluded the 31st of January, 1855, 
and ratified by the president of the United 
States the first day of March, 1855, she did 
make application to the commissioners ap- 
pointed under the provisions of said treaty 
to be exempted from the operation of said 
treaty, declaring the Wyandotte Indians to be 
citizens of the United States, and that an 
Indian agent might be continued to her and 
her associates, and the assistance and protec- 
tion of the United States extended to her as 
such Indian." The treaty thus referred to 
will be found in 10 Stat. 1159. It may be re- 
marked that there is no statement in the peti- 
tion that the plaintiff is taxed or taxable. 
The defendant moved to dismiss the cause 
out of the court for want of jurisdiction over 
the same. It was admitted in argument that 
the defendant was a citizen of the state of 
Kansas and was to be so considered by the 
court in disposing of the motion. 

Wilson Shannon, for the motion. 
Jesse Cooper, contra. 

Before DILLON, Circuit Judge, and DELA- 
HAY, District Judge. 

DILLON, Circuit Judge. The action is 
ejectment for a tract of land situate within 
the limits of the state of Kansas; and there 
is no allegation in the petition showing that 
the case is one arising under the constitution, 
laws, or treaties of the United States. There 
is no suggestion that this court has jurisdic- 
tion by reason of the subject matter or char- 
acter of the action. 

It is also to be observed that there is no 
claim that the court has jurisdiction because 
the controversj' or suit is one between "citi- 
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zens of different states," for the plaintifiE Ms, 
l)y e2^ress averment, declared that she is not 
a citizen of the United States or of any of the 
states. No question is therefore presented as 
to the operation or effect of the recent amend- 
ment to the constitution, or the act of con- 
gress of AprU 9, 1866 (14 Stat 2T, § 1), upon 
Indians who are taxed. The plaintiff is a 
' Wyandotte Indian, residing in this state; and 
reference is made in the petition to the treaty 
of that trihe with the United States, made 
January 31, 1855 (10 Stat. 1159). This treaty, 
among other things, dissolves the tribal rela- 
tions of the Wyandotte Indians, and declares 
them "to be citizens of the United States to 
aU intents and purposes, and entiUed to all 
the rights, privileges, and immunities of such 
citizens, and subject to the laws of the Unit- 
ed States and of the territory of Kansas." 
But this treaty excepted, in this particular, 
such Indians as applied to be exempt from its 
operation, among whom was the plaintiff. 
Since then, Kansas has been admitted into 
the Union as a state. The counsel for the 
plaintiff maintains that the courts of the 
United States have jurisdiction under that 
portion of section 2 of article 3 of the consti- 
tution, which, inter alia, provides that "the 
judicial power shall extend * * to contro- 
versies between a state or citizens thereof, 
and foreign states, citizens, or subjects." The 
claim is that the plaintiff, within the meaning 
of the clause just quoted, is a foreign citizen 
or subject 

This is not so. Indian tribes residing with- 
in the United States are not foreign states. 
In the case of Cherokee Nation v. Georgia, 5 
Pet [30 U. S.] 1, 19, the supreme court of 
the United States held, after mature delibera- 
tion, "that an Indian tribe or nation, within 
the United States, is not a foreign state or 
nation in the. sense of the constitution, and 
cannot maintain an action in the courts of the 
United States" on the ground that it is a 
foreign state. If, as thus held, the tribe is 
not a foreign state, it necessarily results that 
the persons composing the tribe are not for- 
eign citizens or subjects. Since the Indians 
are within the jurisdiction and subject to the 
laws of the United States, or the different 
states within which they reside, or both, it 
is difficult to see on what ground, or with 
what propriety they can be regarded as for- 
eign citizens or subjects. Mackey v. Cox, 18 
How. [59 U- S.] 100, 104, per McLean, J.; 
Worcester v. Georgia, 6 Pet [31 U. S.] 515. 

Where Indians reside within the limits of a 
state, the relations which they bear respec- 
tively to tiie state and to the national govern- 
ment are very peculiar, and frequentiy pre- 
sent difficult and perplexing questions. U. S. 
V. Yellow Sun [Case No. 16,780], and cases 
cited; MeCracken v, Todd, 1 Kan. 148; Hunt 
V. State, 4 Kan. 60. But no such questions 
now arise, and since there is no provision in 
the judiciary act or any other act of congress 
giving to the courts of the United States ju- 
risdiction in civil suits by or against Indians, 
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we need not consider whether such jurisdic- 
tion could be constitutionally conferred by 
congress as respects Indians not citizens, liv- 
ing within state limits, and with respect to 
cases not arising under the constitution, laws, 
or treaties of the United States. 

That Indians are not foreign citizens or sub- 
jects witliin the meaning of the constitution, 
and that the court has no jurisdiction of the 
present suit, wUl further appear by reference 
to the 11th section of the judiciary act [1 
Stat. TS], which prescribes the jurisdiction of 
the circuit court of the United States. This 
section of the act makes no mention of In- 
dians, and does not use the words, foreign 
citizens or subjects; but instead thereof, it 
gives the circuit courts jurisdiction where an 
alien is a party, showing quite clearly that the 
framers of this famous statute understood 
the words of the constitution "foreign citizens 
or subjects," to mean aliens, and not resident 
Indians. 

Again, it is to be remembered that the cir- 
cuit court is a court of limited jurisdiction,, 
and can exercise it only in cases in which it 
is expressly conferred by congress. There is 
no act of congress which undertakes to confer 
such jurisdiction in favor of an Indian, not 
a citizen, but resident within a state and 
against a citizen of the state. 

The motion to dismiss the cause must pre- 
vail. Motion sustained. 

NOTE. The provisions of the fourteenth 
amendment are as follows: "All persons born 
or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the- 
United States, and of the states wherein they 
reside. * * Representation shall be appor- 
tioned among the several states^ according ta 
their respective numbers, counting the. Whole 
number of persons in each state, excluding In- 
dians not taxed." 

Mr. Senator Carpenter from the senate ju- 
diciary committee, which was instructed to in- 
?uire into the effect of this amendment upon 
ndian tribes and treaties, reported to the sen- 
ate, December 14, 1870. that the committee was 
of opinion, "that the Indian tribes within the 
limits of the United -States, and the individual 
members of such tribes, while "they adhere to 
and form a part of the tribes to which they be- 
long, are not. within the meaning of the four- 
teenth amendment, subject to the jurisdiction, 
of the United States; and, therefore, that such 
Indians have not become citizens of the United 
States by virtue of that amendment; and if so, 
it follows that the treaties heretofore made be- 
tween the United States and the Indian tribes 
are not annulled by that amendment." 

In U. S. V. Shanks, 15 Minn. 369 [Gil. 302], 
it was- held, 1st, that part of the Indian res- 
ervation described and provided for in the 
treaty made with the Chippewa Indians, Feb. 
22, 1855 (10 Stat 1166), which was granted to 
the chief Hole-in-the-Day, under the exception 
and stipulation contained in the subsequent 
treaty of May 7, 1864 (13 Stat 693), continued 
to retain its character as an Indian reservation 
notwithstanding such grant. 2d. Hole-in-the- 
Day, a chief of the Chippewas with whom the 
United States had treaty relations, and an In- 
dian of unmixed blood, and residing at the time 
of his death upon the land so granted to him, 
was not a citizen of the United States, nor of 
the state of Minnesota, and though said land lay 
within the territorial limits of Cass county, 
which was attached to Morrison county, the 



ICARTHAUS (Case No. 7,615) 

probate court of the latter county possessed no 
jurisdiction over his estate. 

Criminal jurisdiction of federal courts oTer In- 
dians: XJ. S. V. Yellow Sun [Case No. 16,780]; 
operation of internal revenue laws in the Indian 
country: U. S. v. Tobacco Factory [Id. 16,528]; 
Id., 11 Wall. [78 U. S.] 616. Civil jurisdiction 
of state courts: Ex parte Forbes [Case No. 
4,y21]. Circuit courts have no jurisdiction ex- 
cept such as is expressly conferred by congress. 
—Cited, Harrison v. Hadley [Case No. 6,137]. 
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KARTHAUS v. FRICK. 

[Taney, 94.] i 

Circuit Court, D. Maryland. April Term, 1840. 

Customs Duties— Wnoi-E Article— Dutt os 
Vessel Containing Dutiable Article. 

1. The charge of a specific duty upon an ar- 
ticle in a particular form or vessel, is a charge 
upon the whole article, as described, including 
the vessel or material described as containing 

2 The act of congress of 10th February 1820 
[3 Stat. 541], has no connection with the tariff 
act of 1832 [4 Stat 583], and cannot afEect its 
construcfion. 

3. The tarifE act of 1832, in imposing a specific 
duty upon salt of 10 cents per 56 pounds, did not 
intend that the sacks in which the salt is im- 
ported, should be subject to an additional ad 
valorem duty. 

[Cited in Schmidt v. Badger, 107 U. S. 89, 
1 Sup. Ct. 534.] 

4. The court cannot undert?ake to infer such 
an intention, merely because the relative value 
of the sacks, compared with the salt they con- 
tain, IS much larger than that which the vessel 
or outside wrapper usually bears to the mer- 
chandise imported in it. 

This was an action, instituted [by Charles 
W. Karthaus] on the 6th of April, 1840, 
against [William Friek] the collector of the 
port of Baltimore, to recover back certain 
duties paid under protest 

Charles F. Mayer, for plaintiff. 

N. Williams, Dist Atty., for defendant 

TANEY, Circuit Justice. The question in 
this case arises under the act of the 14th of 
July, 1832, in relation to the duty on salt 
The seventeenth clause of the second section 
imposes the duty in the following words: 
"On salt, ten cents per fifty-six pounds." 

It appears from the evidence, that for 
the last ten or twelve years, and perhaps 
longer, Liverpool salt has been imported al- 
together in bags, or sacks, containing four 
bushels of salt; that coarse salt is imported 
sometimes in sacks, and sometimes in bulk, 
but that Livei-pool salt, which is fine salt, is 
never imported otherwise than in sacks; and 
that this has been the usage of the trade 
for the time above mentioned. The sack of 



1 [R'^ported by Jamos Mason Campbell, Esq 
and here reprinted by permission.] 
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salt is worth about $2 wholesale, and about 
|2.2o by retail; and the sack itself when 
emptied and washed, is worth from 25 to 
371^ cents, and when the material of which 
it is made is very good, a bag has sometimes 
,been sold for 50 cents. 

The construction given to the law of 1832, 
at the custom-house of this place, at the 
time of its passage, was, that all salt paid 
the specific duty above mentioned, and that 
the bags in which the fine salt was import- 
ed, were merely used as receptacles for the 
salt, like bags containing coffee, or hogs- 
heads or barrels containing sugar or liquors, 
and that no duty was charged upon them. 

In the last year, however, a different rule 
was adopted by the treasury department, 
and the collector, under instructions from 
Washington, now charges an ad valorem 
duty on the sacks, as manufactures of 
hemp, in addition to the specific duty char- 
ged upon the salt The plaintiff having re- 
ceived a quantity of salt, in the usual mode, 
from Liverpool, was charged with duty on 
the bags as above-mentioned, and having 
paid the amount claimed, under protest, has 
brought this suit to recover it from the col- 
lector. 

It appears from the clause in the law 
above quoted, imposing this duty, that no 
difference is made in the amount of it, 
whether the salt is imported in bulk or in 
bags. It is, moreover, a specific duty of ten 
cents upon the fifty-six pounds, without any 
reference to the value of the article. Inas- 
much as it was the established custom, at 
the time this law was passed, always to im- 
port the fine salt in bags, congress must be 
presumed to have been fully apprised of it, 
and to have legislated with a full knowl- 
edge of the usual course of trade. 

The material in which merchandise is 
usually packed for the purpose of secure 
and convenient transportation, has not, in 
general, been the subject of a separate im- 
post. When the vessel containing the ar- 
ticle is also a subject of commerce, the 
specific duty has been made higher upon the 
merchandise thus imported, in consideration 
of the value of the vessel that contains it; 
but we are not aware of any instance in 
which a separate ad valorem duty has been 
laid upon the vessel or receptacle in which 
it is contained, when a specific duty is laid 
upon the merchandise. Thus, for example, 
in the twenty-third clause of the second sec- 
tion, the red wines of Prance, in casks, are 
charged with a specific duty of six cents per 
gallon; white wines, in casks, ten cents per 
gallon, and all French wines, in bottles, 22 
cents per gallon. The duty, it will be ob- 
served, in this clause, is laid upon the wine 
in the bottles, and not upon the bottles con- 
taining it; but in the twenty-first clause of 
the same section there is also a specific duty 
upon bottles; yet it has never been supposed 
that, in addition to the duty imposed upon 
the wine imported in bottles, the separate 
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duty imposed upon the bottles in the twenty- 
first clause -was also to be levied. 

So, in the case before us, if the law had 
said, "upon salt imported in sacks, and upon 
salt imported in bulk," ten cents per fifty- 
six pounds, it would have been evident, that 
the sacks were not liable to an additional 
duty as manufactures of hemp, for the same 
reason that bottles do not pay a duty, in 
addition to that imposed upon the wine im- 
ported in them. The charge of a specific 
duty upon an article in a particular form or 
vessel, is a charge upon the whole article as 
described, including the vessel or material 
described as containing it 

It is true that, in this case, the law does 
not, ia express terms, say, that the duty of 
ten cents per fifty-six pounds is imposed up- 
on salt in bags, and salt in bulk; but at the 
time the law was passed, it was the estab- 
lished course of trade to import fine salt in 
sacks; and as the duty is imposed general- 
ly upon every fifty-six pounds of salt, it 
must be understood to mean salt imported 
in the manner then usual, and, consecLuently, 
to refer to salt in bags as well as in bulk, 
and receive the same construction as if both 
modes were expr^sly mentioned. 

It has been suggested, that the act of 10th 
February, 1820, is to be taken in conne'ction 
with the provision now in question in the 
act of 1832; that by the eighth section of 
the first-mentioned law, the value of the 
articles subject to a specific duty is to be as- 
certained in the same manner as the value 
of imports subject to duty ad valorem; that 
this provision is to be taken in connection 
with the fifteenth section of the act of 1832, 
which declares that ia ascertaining the ad 
valorem duty, "all charges escept insur- 
ance," shall be added to the value of the 
goods; and as the sacks would have been 
added as a part of the charges, if the duty 
on salt had been an ad valorem duty, it is 
contended, that they ought still to be added, 
by virtue of the above provision in the act 
of 1820. 

"We do not perceive any ground upon which 
this act can be supposed to be entitled to 
any influence on the question before us. It 
has no connection whatever with the Impo- 
sition of duties upon goods imported, and 
does not relate to that subject; its object is, 
to provide for obtaining accurate statements 
of the foreign commerce of the United 
States, and is so declared in its title; the 
tenth section provides that the value of the 
imports, into the United States, shall be esti- 
mated according to their value at the for- 
eign ports from which they are imported, 
and not at their value in this country; and 
the eighth section, referred to as above, 
merely adopts the same rule to ascertain 
the value of the goods imported, which are 
liable to specific duties. The great object of 
that law is, to obtain an accurate statement 
of the nature, quantity and value of our 
various exports and imports; and not to 



regulate the duty upon them. Indeed, if 
this supposed connection could be made out 
between the act of 1820 and the tariff law 
of 1832, aaid if the eighth section of the 
former could have the effect claimed for it, 
upon articles subject to specific duties, the 
same process of argument would make it 
operate upon goods declared to be free, and 
make them chargeable with an ad valorem 
duty; for the seventh section of the act of 
1820 contains the same provision, in relation 
to free goods, that the eighth section does 
in relation to those charged with specific 
duties. But it is evident that the act of 
1820 has no connection with the act of 1832; 
that the former was passed for a purpose 
entirely different from that of the latter; 
and that neither of the sections above-men- 
tioned has any concern with the amount of 
duty to be paid by merchandise of any de- 
scription, nor with the mode or the prin- 
ciples by which that amount is to be cal- 
culated or ascertained. 

It is certain, that the relative value of the 
sack or material, in which the merchandise 
is, in this case, imported, is unusually large; 
the bag bears a far less relative value to the 
coffee which it contains, and so does the 
hogshead to the sugar, and the cask to the 
wine imported in it. But, whether upon ac- 
count of this large relative value, policy re- 
quires that an ad valorem duty should be 
imposed on the sacks containing fine salt, in 
addition to the specific duty imposed on the 
article itself, is a question upon which con- 
gress has the right to decide; we can do 
nothing more Hian judge of their intention, 
by the laws they have passed on the sub- 
ject. In no instance has congress imposed 
a duty on the vessel, material, or outside 
wrapper or package, in which merchandise 
was imported, charged with a specific duty; 
and in this case, they have used no language 
indicating any intention on the part of the 
legislature, to adopt a different rule in rela- 
tion to salt imported in sacks. The court 
cannot undertake to infer such an intention, 
merely because the relative value of the 
sacks, compared with the salt they contain, 
is much larger than that which the vessel or 
outside wrapper usually bears to the mer- 
chandise imported in it; the influence which 
this circumstance should have, is a question 
for the legislature, and will not authorize 
the court to distinguish this article from the 
vessels and outside wrappers or packages of 
other imported merchandise. 

If there was any reason for supposing that 
the salt was packed in bags, in order to in- 
troduce them, as an article of commerce, 
duty free, it would present a very different 
question; but nothing of that sort is sug- 
gested, nor is there the least evidence to 
create a suspicion, that anything unfair is 
intended in this mode of importation. The 
trade in fine salt is evidently carried on as 
it was before the tariff act of 1832; and it is 
imported in bags, because it is found to be 
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most suitable, in that form, for sale, and 
for transportation from place to place. The 
sacks do not appear to have ever been re- 
garded as things out of which a profit was 
expected, and there is never any regular 
market price for them; they are sold like 
sugar-hogsheads, and other casks, for the 
best price that can be gotten, as occasional 
opportunities may offer. 

In our judgment, therefore, these sacks 
are not liable to be charged with the ad 
valox'em duty now demanded; we think the 
construction heretofore given to the act of 
1832, in relation to this subject, is the ti;ue 
one, and that the opposite construction, more 
recently adopted, cannot be sustained. As 
the duties in question were paid under pro- 
test, the plaintiff is entitled to recover back 
the amount of the money so paid by him. 



KARTHATJSE (HUTZ v.). See C5ase No. 6,- 
963. 



Case N"o. 7,616. 

In re KASSON, 

[4 Law Rep. 489.] 

District Oonrt, S. D. New York. April, 1842. 

Baskruptot— Wearing Apparel — Pkopertt of 
Wife. 

1. Articles of jewelry belonging to a bank- 
rupt, do not come under the description of 
wearing apparel, and if not set apart by the 
assignee, must be surrendered to him. 

2. Articles of a similar nature, belonging to 
the wife of a bankrupt, if belonging to her be- 
fore her marriage, do not vest in the assignee-- 
or if presented to her since, and they are such 
as are suitable to her condition and dreumstan- 
oes in life, they may likewise be retained by 
lier. 

3. Whether they are suitable or not, is a 
question of fact, to be determined by evidence 
before a commissioner, on a reference upon 
exceptions taken to the decision of the assignee. 

[In the matter of Chester S. Kasson, a bank- 
i'"Pt.] ^ , ^ 

[Before BETTS, District Judge.] 

[Nowhere more fully reported; opinion not 
now accessible.] 



Case No. 7,617. 

In re KASSON. 

[18 N. B. R. 379.] i 

District Court, N. D. New York. 1878. 

Baxkruptot^Act of— Asstgxment roR Benefit 
OF Creditors. 

1. A voluntary general assignment for the 
benefit of creditors bears conclusive evidence 
upon its face of the intent of the assignor to 
prevent the property transferred by it from be- 
ing distributed under the bankrupt act [of 
1867 (14 Stat. 517)]. 

[Cited in Re Kraft, 4 Fed. 525.] 

2. Such an assignment, although made in 
good faith and without preferences, is an act of 

1 [Reprinted by permission.] 



bankruptcy, and will defeat a discharge, ir- 
respective of the time when it was made. 
[Cited in Re Wolf skill. Case No. 17,930; Re 
Diehl, 15 Fed. 236.] 

[This was an application by Henry W. 
Kasson for a discharge in bankruptcy.] 

X R, Swan, for creditors. 
G. W. Adams, for bankrupt. 

WALLACE, District Judge. I must difCer 
from the conclusion of the register in this 
case, and hold that the creditors opposing 
the bankrupt's discharge must prevail, al- 
though the general assignment made by the 
bankrupt in trust for his creditors was not 
fraudulent, was without preferences, and 
was made more than six months before the 
bankrupt filed his petition to be adjudicated 
a bankrupt. I am of opinion that it is quite 
immaterial when the bankrupt's transfers 
of his property were made, so long as they 
were made in contemplation of banliruptcy, 
and for the purpose of preventing the prop- 
erty from being distributed under the bank- 
rupt act. I have held repeatedly that such 
an assignment is an act of bankruptcy, and 
is void as against the assignee in bankrupt- 
cy, and notwithstanding my great respect for 
the authorities which hold difiEerently, I must 
adhere to the conclusions which I have here- 
tofore entertained. 

A voluntary general assignment bears con- 
elusive evidence upon its face of the intent 
of the assignor to prevent the property trans- 
ferred by it being distributed under the 
bankrupt act. By such an instrument the 
debtor not only selects his own assignee, but 
he selects one who has no power to question 
or attack a class of transactions which the 
bankrupt act seeks to prevent. That section 
of the bankrupt act which enumerates the 
grounds upon which the bankrupt's dis- 
charge shall be refused, so far as it refers to 
his disposition of property in contravention 
of the act, does not make time an element 
of the condition, except in one instance, viz., 
when he has procured his property to be 
seized on legal process, in which case this 
will not defeat his discharge, unless it was 
done within four months before the com- 
mencement of proceedings in bankruptcy. 
Upon the rule "expressum facit cessare taci- 
turn," the omission of all reference to the 
time of the transaction, in its i-elation to the 
commencement of proceedings in bankrupt- 
cy, when the section deals with other dis- 
positions of property in contravention of the 
act, is very significant, and in my judgment 
indicates that these dispositions of property 
will defeat a discharge, irrespective of the 
time when they were made. The bankrupt 
act wisely prescribes, that transfers of prop- 
erty by an insolvent debtor shall not be as- 
sailed, unless made within a certain period 
prior to the commencement of proceedings in 
bankruptcy; this however is for the safety 
of persons dealing with the bankrupt, and 
not for the benefit of the bankrupt himself. 
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The character of his act is lawful or tinlaw- 
ful at the time it is done. In the absence 
of express language it would be difficult to 
believe that congress intended that a bank- 
rupt should be permitted to place all his 
property beyond the reach of the body of 
his creditors, and yet he granted or denied a 
discharge, dependent upon the fact whether 
or not he might see fit to file his petition in 
banlnruptcy within a given period of tim'e' 
thereafter; and especially when, if he should 
file his petition promptly, so that the proper- 
ty could be recovered by his assignee in 
banlcruptcy and distributed under the act, 
his discharge should be denied, while if he 
delayed imtil too late to assist in this benef- 
icent result, he should be rewarded by a dis- 
charge. Yet this is the construction now 
sought to be enforced. My attention has 
been called to several cases which it is urged 
hold a different view from those I have ex- 
pressed. It will be found that none of them 
hold that a transfer of property, -which is in 
itself an act of bankruptcy, is not a ground 
for refusing a discharge because not made 
within four or six months before the com- 
mencement of the proceedings in bankrupt- 
cy. Discharge denied. 



Case M*o. 7,618. 

The KATE. 

[Blatchf. Pr. Cas. 550.] i 

District Court, S. D. New York. Oct. 10, 1863. 

Prize — VioIiAtion op Blookat>e. 

Vessel condemned for an attempt to violate 

the blockade. 

BETTS, District Judge. This vessel was 
captured at sea, August 1, 1863, ofiC New In- 
let, North Carolina, and sent into this port 
for adjudication. A libel was filed against 
her, August 26. A warrant of attachment 
and a monition thereon were served by the 
marshal on the same day, and were returned 
in court on the 15th day of September there- 
after. Proclamation being made in open 
court, and no one appearing or intervening 
for the said vessel, and satisfactory proof 
being made to the court that, before capture, 
the said vessel had been chased by the 
blockading squadron investing the said port, 
and driven on shore, on her attempting to 
violate the blockade of the port of Wilming- 
ton, North Carolina, on the 12th day of July 
last, and that she was, on being abandoned, 
stripped of her lading, rigging, and machin- 
ery by the enemy, and was afterwards 
found so afloat, and was captured by a Unit- 
ed States vessel-of-war, and sent to this 
port, and that she belonged to England, and 
no contradictory or explanatory evidence 
being offered thereto, it is ordered that the 
said vessel be condemned, as prize of war, 
and forfeited to the United States. Decree 
accordingly to be entered. 



1 [Reported by Samuel Blatchford, Esq.] 



Case K"o. 7,619. 

The KATE HERON. 

[6 Sawy. 106.] i 

District Court, D. Oregon. Nov. 18, 1879. 

FOBFEITDBB OP VESSEL— RdLE AT COMMON LaTV — 

"Liable to Forfeiture" — Bona Fide 
pukohaser. 

1. Whether a forfeiture given by statute 
takes effect upon the commission of the act on 
account of which it is given, or upon the seizure 
or condemnation of the property, depends pri- 
marily upon the intention of congress as evi- 
denced by the language of the statute; but 
when tiiat is doubtful or uncertain, resort may 
be had to the rules of the common law relating 
to forfeitures. 

2. A forfeiture of lands at common law re- 
lated to the time of the commission of the of- 
fense; but in case of chattels, the forfeiture 
did not take effect nintil the conviction of the 
offender, or a finding that he had fled. 

3. Section 4189 of the Revised Statutes, 
whieh declares that for the commission of a 
certain act a vessel "shall be liable to for- 
feiture," does not effect a present absolute for- 
feiture, but only gives a right to have the ves- 
sel declared forfeited upon due process of law, 
and the property in the same remains in the 
owner until seizure and condemnation, which 
latter relates back to the time of seizure, and 
invalidates all intermediate sales. 

4. A purchaser in good faith of a vessel lia- 
ble to forfeiture under said section 4189, and 
before seizure, acquires the title thereto, and 
may hold the same against the United States. 

In admiralty. 

Rufus Mallory, for the United States. 
Sidney Deli, for claimant. 

DEADY, District Judge. This suit is 
brought by the district attorney on behalf of 
the United States, to enforce an alleged for- 
feiture of the schooner Kate Heron, [Walter 
V. Niles, claimant] her tackle, apparel, and 
furniture, for the violation of sections 4189 
and 4377 of the Revised Statutes. 

The libel contains two counts. The first 
one is drawn under the former of said sec- 
tions, and alleges that on January 17, 1878, 
A. Y. Hamilton, as sole owner of said vessel, 
applied to the collector of the district of 
Wallamet for a license to carry on the coast- 
ing trade, and to that end took and sub- 
scribed before John P. Ward, a deputy col- 
lector of the customs, the oath required by 
section 4143 of the Revised Statutes, to the 
effect among other things, that he was the 
true and sole owner of said vessel, and that 
no subject of any foreign power was in any 
way interested therein or in the profits, 
thereof; in both of which particulars said 
oath was knowingly false, in- this: that Alex- 
ander McKenzie, a subject of Great Britain, 
was then a half owner of said vessel, and as 
such directly interested in the profits there- 
of; that by reason of such false and fraudu- 
lent representations such vessel was enroll- 
ed and licensed by said collector for the 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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coasting trade, wMcb enrollment and license 
were thus fraudulently obtained. 

The second count is drawn under the latter 
of said sections, and alleges that on January 
10, 1878, the Kate Heron being a licensed 
vessel was transferred in part by said A. Y. 
Hamilton, to Alexander McKenzie aforesaid, 
for the sum of eight hundred and fifty dol- 
lars. 

The claimant excepts to the first count of 
the libel, for that it appears therefrom that 
said oath was taken before "a deputy col- 
lector of customs," and "not before the col- 
lector," and is therefore invalid; and an- 
swers the second count denying that at the 
time of the alleged transfer to McKenzie 
the Kate Heron was a licensed vessel, for 
the reason that prior thereto she had been 
conveyed to said Hamilton by William 
Thompson, whereby her license became re- 
voked. 

The answer also contains a plea in bar or 
peremptory exception to the whole libel, to 
the effect that on April 7, 1879, the claimant 
purchased the vessel from said Hamilton in 
good faith and for "a full and valuable con- 
sideration," without any knowledge of the 
alleged transfer, or that said vessel was lia- 
ble to forfeiture. 

The libelant excepts to this plea for the 
reason that it appears therefrom that the 
claimant purchased the vessel long after the 
forfeiture thereof accrued to the United 
States. 

This plea does not purport to be made to 
either count of the libel, but upon the argu- 
ment it was taken for granted that it ap- 
plied only to the first count Then, it fol- 
lows that there is an exception to this count 
because it does not state a cause of forfeit- 
ure upon its face, and also an exception 
which admits such forfeiture, but avoids it 
as to the claimant. 

These exceptions operate as a demurrer 
and plea in confession and avoidance tp the 
same matter would at common law. I do 
not think they can be taken together, and 
therefore the latter must be construed as a 
waiver of the former. 

The point of this first exception, however, 
is that as the statute (Rev. St. § 4142) pro- 
vides that a vessel shall be registered be- 
fore "the collector," and (Id. § 4141) that the 
owner's oath for that purpose shall be taken 
before the officer authorized to make such 
registry, such oath cannot be administered 
by a deputy collector. Section 4312, Rev. 
St., provides that the regulations concerning 
the registration of vessels shall apply to the 
enrollment thereof. Section 2630, Id., au- 
thorizes the collector of customs, with the 
approval of the secretary of the ti-easury, to 
employ as many deputies as he may deem 
necessary, which deputies are declared to 
be officers of the customs. Assuming that 
Ward was a deputy collector under this sec- 
tion, it is difficult to see why he was not 
authorized to administer this oath. The au- 
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thority to appoint a deputy is explicit and 
unqualified. A deputy is one authorized to 
stand in the place of another; he exercises 
the office or right of another. Bouv. Law 
Diet verbum Deputy; Burrell, Law Diet. Id. 

The power of the deputy extended as far 
as his principal's either under the adminis- 
tration of the law relating to customs or 
navigation. The exception, if not waived, 
is not well taken. 

The validity of the defense set up in tlie 
plea depends upon the question whether the 
forfeiture declared in section 4189 of the 
Revised Statutes takes effect upon the com- 
mission of the offense or upon the com- 
mencement of proceedings to assert the right 
of the government to the same. 

At common law a judgment of death for 
treason or felony worked a forfeiture of the 
lands of the criminal, which, for the pur- 
pose of avoiding all alienations, had rela- 
tion back to the time of committing the of- 
fence; while in the case of goods and chat- 
tels forfeited for the crime of the owner, the 
forfeiture arose upon the conviction or ver- 
dict, or a finding that the party had fled, and 
had no relation backwards, so that a bona 
fide sale between the commission of the of- 
fense and the conviction or flight was not 
affected thereby. 2 Bac. Abr. 733; 4 Bl. 
Gomm. 381, 387; U. S- v. 1,060 Bags of Coffee, 
8 Oranch [12 U. S.] 409. But in the case 
last cited, the supreme court held that when 
an act of congress declares that a chattel 
shall be forfeited for the commission of a 
particular act, there the forfeiture takes 
place upon the commission of such act, and 
the statute operates to transfer the title at 
once to the government, so as to avoid all 
subsequent sales of the property, however 
innocent the purchaser. 

Afterwards, the supreme court, in Cald- 
well V. U. S., 8 How. [49 U. S.] 381, and 
Henderson's Distilled Spirits, 14 Wall. [81 
U. S.] 56, held that where a statute declares 
a forfeiture absolutely, as that a particular 
thing shall be forfeited, for the commission 
or omission of a particular act, there the de- 
cree of condemnation relates back to the 
wrongful act, and the forfeiture takes ef- 
fect from that time so as to avoid all subse- 
quent sales. 

But in U. S. V. Grundy, 3 Cranch [7 U. S.] 
340, where the statute gave a forfeiture in 
the alternative, as follows, "there shall be a 
forfeiture of the ship or the value thereof," 
the coiu-t held that the government acquired 
no property or right in either until it elected 
which to take and commenced proceedings 
therefor; and this ruling was affirmed and 
followed in Caldwell v. U. S., supra. 

Section 4199 of the Revised Statutes, under 
which this count is framed, reads as fol- 
lows: "Whenever any certificate of regis- 
try, enrollment, or license, or other record or 
document granted in lieu thereof, to any ves- 
sel is knowingly and fraudulently obtained, 
or used for any vessel not entitled to the 
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"benefit tliereof, such vessel, witli her tackle, 
apparel, and furniture, shall be liable to for- 
feiture." This is section 24 of the act of 
July 18, 1866 (14 Stat. 184), "further to pre- 
vent smuggling and for other purposes," and 
is amendatory of the statute (section 27) of 
December 31, 1792 (1 Stat. 29S), "concerning 
the registry and recording of ships or ves- 
sels." 

The amendment consists in making the ob- 
taining a certificate as well as the using of 
it a cause of forfeiture, and in the addition 
of the words "enrollment or license," thus 
making the section applicable to vessels en- 
gaged in domestic commerce as -well as for- 
eign. The language in which the forfeiture 
Is declared is also changed from "shall be 
forfeited" to "shall be liable to forfeiture." 

Does this section as it now stands impose 
a present, absolute forfeiture of the vessel, 
coincident with the commission of the un- 
lawful act, or does it merely give the United 
States a right of action to have the same de- 
clared forfeited by due process of law? 

The language used, "shall be liable to for- 
feiture," imports nothing more than that the 
thing used in the commission of the unlaw- 
ful act may be seized and adjudged forfeited 
to the United States. The word "liable" in 
no sense signifies a present and absolute 
loss, punishment, or injury, but only some- 
thing which may befall the person or thing 
so situated. A surety is liable for the debt 
of his principal; that is, in a certain con- 
tingency—the default of the principal— he 
may be compelled to pay it. Soldiers are 
liable to be killed, and sailors to be drown- 
ed, but neither of these liabilities is death. 
A fraudulent debtor is liable to imprison- 
ment, but this of itself does not deprive him 
of his liberty. Webster defines "liable" 
thus: "Obliged in law or equity; subject," 
—and says it "denotes something external 
which may befall us." As an illustration 
he quotes the lines from Milton: 

But what is strength without a double share 
Of wisdom? Vast, unwieldy, burdensome, 
Proudly secure, yet liable to fall 
By weakest subtleties. 

In The Ranier [Case No. 11,565], this court 
held that the provision in section 2 of the 
steamboat act of 1838 (5 Stat. 304), which 
declared that the vessel should be liable for 
certain penalties thereby imposed upon the 
owner, did not give the United States any 
interest in such vessel until a seizure there- 
of. 

The substitution of the language, "shall be 
liable to forfeiture;" for "shall be forfeited," 
indicates that it was the intention of con- 
gress when it enlarged this section, so as to 
make it applicable to vessels engaged in do- 
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mestie commerce, to change the time when 
a forfeiture for its violation should take 
place, so that such vessels might be bought 
and sold without the danger of an innocent 
purchaser being affected by the secret taint of 
a prior, but unknown, violation of the law. 

Both the language of the statute and the 
reason of the thing concurring to show that 
the section does not work a forfeiture coin- 
cident with the commission of the unlawful 
act, it is proper, in the words of the court in 
U. S. V. 1,960 Bags of Coffee, 8 Cranch [12 
U. S.] 409, "to resort to analogy and the 
doctrine of forfeiture at common law, to as- 
sist the mind in coming to a conclusion" as , 
to when and against whom the forfeiture 
was intended to take effect. 

As has been shown, at common law, goods 
and chattels forfeited for the personal of- 
fence of the owner did not become the prop- 
erty of the king until after the conviction or 
fugam fecit found, so that a sale to a bona 
fide purchaser between the commission of 
the offense and the verdict of guilty or flight 
was a valid transfer of the property. Bxit 
when the forfeiture is made, as in this case, 
to attach to the thing by means of which 
the offence is committed, the proceeding to 
declare the forfeiture may be and usually 
is commenced by a seizure of the offending 
property. In such case, the forfeiture, when 
found, related back to the seizure so as to 
cut off intermediate sales. The reason of 
this distinction is apparent. By the act of 
seizure the owner is divested of the posses- 
sion, and thereafter no one deals with the 
owner upon the faith of it. The property 
being taken into the custody of the law up- 
on a charge of having been instrumental in 
the commission of the wrong, whoever pur- 
chases it does so at his peril, and subject to 
the claim of the government upon which 
such seizure took place. 

And such I think is the effect of the stat- 
ute. It does not work a present forfeiture 
of the vessel, but only makes it liable to for- 
feiture.by due process of law. But until a 
seizure is made for the purpose of enforcing 
this liability, the title to the vessel is in the 
owner, ahd a purchaser from him in good 
faith acquires the same and may hold the 
property against the government, which by 
neglecting to assert its right has lost it. 

In this case, the transfer of the vessel to 
the claimant was made on April 7, 1879, 
while the seizure did not take place until the 
29th of the following August, at which time 
Hamilton had no interest in the vessel, and 
therefore it was no longer liable to for- 
feiture as his property, and for acts done 
before the sale to the claimant 

The plea is good, and the exception thereto 
is disallowed. 
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Case No. 7,620. 

The KATE HINCHMAN. 

te Biss. 367; i 7 Ohi. Leg. News, 387.] 

District Court, N. D. Illinois. July 24, 1875.2 

Distribution of Proceeds os Sale op Vessel. 

Where a vessel has been sold under a libel 
for wages and the proceeds paid into the regis- 
try, they should be distributed as follows: (1) 
The. libel for wages and costs thereof- (2) A 
regular and duly recorded mortgage. (3) The 
clerk's, marshal's, and proctor's fees in the va- 
rious petitions filed, limiting proctors' fees 
where they have filed more petitions than 
necessary. (4) The balance pro rata among 
material and supply men, they being at the 
home port. These have not, since the Lotta- 
wanna Case, 20 Wall. [87 U. S.] 201, 21 Wall. 
[88 U. S.] 558, a prior lien, even though so 
stated in the state statutes. 
[Cited in The Alice Getty, Case No. 198; The 
Theodore Perry, Id. 13,879; Baldwin v. 
The Bradish Johnson, Id. 798; The Illinois, 
Id. 7,005; The E. A. Barnard, 2 Fed. 722; 
The Josephine Spangler, 9 Fed. 775; The 
J. W. Tucker, 20 Fed. 131; The Lady 
Boone, 21 Fed. 733; The J. E. RumbeU, 
148 U. S. 4, 13 Sup. Ot 502.] 

In admiralty. 

Rae & Mitchell, for material-men. 
John C. Richberg, for mortgagee. 

BLODGETT, District Judge. The schoon- 
er Kate Hinchman was libeled in this court 
for "wages, and sold under a decree taken in 
the case, the proceeds being paid into the 
registry. After the filing of the first libel, 
several persons who held or claimed liens of 
various classes against the schooner, came in 
and filed claims against the proceeds in 
court. Some time since an order was made 
that the clerk of the court estimate and re- 
port the amount of money in court, the 
amount of the various decrees, and what 
they were respectively rendered for, in order 
that a distribution of the proceeds might be 
made among the parties entitled thereto. 

The clerk has made his report, and from it 
it appears that a portion of the demands are 
bills for towing, others are bills for supplies 
and provisions furnished to the schooner 
while engaged in trade. Others are for re- 
pairs and materials, others for materials and 
supplies, and one, that of Martin Bedsell, is 
a claim based upon a mortgage for $1,648.75 
with interest thereon for four years and up- 
wards. This mortgage has been duly re- 
corded, and is in all respects regular upon its 
face as a lien on the vessel. 

The question arising upon the case is as to 
the manner in which these various claimants 
shall participate in the fund now in court. 
It is claimed on the part of the parties who 
have furnished material and supplies, and 
shown by the record, that they were furnish- 
ed under the statutes of the state giviifg 
them a lien on the vessel for supplies. It is 
claimed on the part of the moi'tgagee that 

1 [Reported by Josiah H. Bissell, Esq., and 
hero reprinted by permission.] 

2 [Affirmed in Case No. 7,G21.] 



he is 'entitled to payment in full before the 
other parties are paid. 

After examination of the whole facts in the 
case, I have come to the conclusion that this 
fund in court should be distributed in the 
following manner: The first libel which was 
filed, and upon which the vessel was sold, 
was for wages. By stipulation between all 
parties interested the wages have been paid, 
but the costs have not been paid. 1 think 
the first application of this fund should be to 
the payment of the costs of- the libel for wa- 
ges. Secondly, I think the mortgagee must 
be paid in full, and, thirdly, the clerk's, mai-- 
shal's and proctor's fees in the various peti- 
tions which have been filed, should be paid 
out of the remaining proceeds, limiting the 
fees of [Mr. Richberg as proctor to $100, as 
I think he has] 3 brought an unnecessarj' 
nmnber of separate petitions. [The amount 
in which his fees are reduced is $40.] s i do 
not think proctors are justified in filing an un- 
necessaiy number of petitions or libels where 
the same items can be filed jointly or consoli- 
dated. The tendency on the part of proctors, 
if the fees claimed are allowed in full, will 
be to consume the entire fund in costs, in- 
stead of allowing it to go to extinguish the 
indebtedness. [The only fear I have about 
it is, that I have not been quite severe 
enough, but I have cut down this bill suflS.- 
ciently to be an admonition to him and oth- 
er counsel in future.] 3 The balance of the 
pi-oceeds will be decreed to be divided pro 
rata among the remaining claimants. I see 
no difference in the rank or priority of the 
other yarious claimants. Some are for pro- 
visions, some for materials, etc., and I see 
no reason why one should occupy any advan- 
tage over the others, and I think that they 
should share pro rata. 

This case was argued quite elaborately by 
counsel, as a test case to determine what 
course to pursue in the matter of liens for 
supplies furnished in the home poi*L I do 
not see that this court has any discretion in 
deciding on that question, since the decision 
of the United States supreme court in the 
Lottawanna Case, 20 Wall. [87 XJ. S.] 201, 21 
Wall. [88 U. S.] 558. It seems to me that 
whatever doubt might have been felt in re- 
gard to the lien of parties furnishing sup- 
plies in the home port is now put at rest, 
and that hereafter we must administer the 
admiralty law with the understanding that 
claims for repairs and supplies furnished in 
the home port are not a lien on the vessel, 
as against maritime mortgage liens, notwith- 
standing a lien is given by the state statute.*!. 
The mortgagee's lien in this case is superior 
to all others after the costs in the wages 
case as was held by my learned predecessor 
Judge Drummond in The Grace Greenwood 
[Case No. 5,652], [and has been acted upon 
in this court ever since. His i-uling was 
also recognized by the supreme court of the 

a [From 7 Chi. Leg. News, 387.] 
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trnited States in The Gray Eagle [9 Wall. (76 
U. S.) 505], and we shall continue to observe 
the ruling laid do\7n in the case of The Grace 
Greenwood.] 3 
The decree will he entered accordingly. 



Case No. 7,621. 

The KATE HINOHMAN. 

[7 Biss. 238; 1 8 CM. Leg. News, 388.] 

Circuit Court, N. D. Illinois. July, 1876.2 

Pkiobitx op Mohtgages over Lien ukdee 

State Law, 
A duly recorded mortgage upon a vessel should 
be paid, in preference to a claim for supplies 
and materials furnished in the home port 
[Cited in The Theodore Perry, Case No. 13,- 
879; The Canada, 7 Fed. 733; The Mystic, 
30 Fed. 74; The Sylvan Stream, 35 Fed. 
315, Criticised in Clyde v. Steam Transp. 
Co., 36 Fed. 502, Cited contra in The Ma- 
drid, 40 Fed. 678. Overruled in The J. E, 
Rumbell, 148 U. S. 4, 13 Sup. Gt. 502.] 

[Appeal from the district court of the Unit- 
ed States for the Northern district of Illinois.] 

The original libel in this case, under which 
the schooner was sold, was filed by sea- 
men, and the sale took place December 16, 
1874, On that day the petitioners, Miller 
Brothers, and Gilbert Hubbard & Co., filed 
intervening claims for a portion of the pro- 
ceeds of the vessel arising from the sale. 
These cases were submitted to the court under 
a stipulation of the following facts; A mort- 
gage was executed upon the schooner, dated 
March -1, 1871, which was duly recorded in 
the oflace of the collector at Chicago. The 
claim of SnUer Bros, was for labor and ma- 
terials furnished the vessel from January 1st, 
1873, to December, 1874. Gilbert Hubbard 
& Co.'s claim was for supplies furnished, 
partly prior to 1871, and also during that 
year and up to October, 1874, Chicago was 
the home pert of the vessel, and the supplies 
and material^ were there furnished at the re- 
quest of the master and owners. 
Rae & Mitchell, for material men. 
John C. Bichberg, for mortgagee. 

DRUMMOND, Circuit Judge. The peti- 
tioners had a lien upon the schooner under the 
laws of the state of Illinois. There is not 
a sufficient fund In court, arising from the 
sale, to pay the mortgage, as well as Miller 
Bros., and Gilbert Hubbard & Co., and the 
question is, whether the mortgage is to be 
paid in preference to the supplies and mate- 
rials furnished in the home port. 

I am of opinion that it is, and that it con- 
stitutes a prior lien upon the vessel, and 
should be first paid out of the proceeds. It 
may be admitted that if these supplies and 
materials constitute a maritime lien upon the 
vessel, this priority would not exist, but the 

3 [I^rom 7 Chi. Leg. News, 387.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprmted by permission.] 

2 [Affirming Case No. 7,G20.] 



case of The Lottawanna, 21 Wall. [8S U. S.] 
558, decides that these claims did not consti- 
tute a maritime lien, and although that case 
was decided under a .strong disser.t, stiVi, 
whatever may be our personal views, we 
must assume it to be the la,v in the fe'leral 
courts upon the subject, thus reaffirming the 
rule laid down by the supreme court of the 
United States in the case of The Gen. Smith, 
4 Wheat. [17 U. S.] 438. 

In the case of The Lottawanna, the supreme 
coiu't held that the claims which were made 
under the state laws of Louisiana were not 
valid because that law had not been complied 
with, and there was no obstacle arising in 
that way to prevent the payment of the mort- 
gage there set up. In this case it is admitted 
that there was a valid lien for supplies and 
materials furnished the schooner, under the 
law of this stat^ and we are therefore met 
directly by the question whether the mort- 
gage supersedes the state lien. The law of 
the state required that in order to make the 
lien available as against other creditors or 
subsequent incumbrancers, or bona fide pur- 
chasers, proceedings must be instituted withiij 
nine months after the indebtedness accrued. 
This would exclude a large portion of tbe 
claims of the libellants. 

The 27th section of the act of 1850 (Rev. 
St. § 4192) required in order that mortgages 
on vessels should be valid as against certain 
persons, that they should be recorded in the 
office of the collector of customs where the 
vessel was registered or enrolled. That sec- 
tion provided that the lien by bottomry on 
any vessel created during her voyage, by a 
loan of money or for materials necessary to 
repair or enable her to prosecute the voyage, 
should not lose its priority or be in any way 
afeected by the mortgage. This would seem 
to mean a maritime lien, and not a lien cre- 
ated solely by a law of one of the states. It 
was intended that in all such cases as are re- 
ferred to in the proviso, the vessel should be 
bound independent of the mortgage, but as 
the lien in this case was not a maritime lien, 
it is not strictly within the terms of the pro- 
viso. 

As the twelfth rule in admiralty now stands 
and as construed by the supreme court, a 
claim for materials, supplies, repairs, pr other 
necessaries, where a lien exists by the law of 
a state, though not by the maritime law, may 
be enforced by the admiralty in a proper case 
of admiralty jurisdiction, but it by no means 
follows that because the law of a state gives 
a lien, it is superior to that of a mortgage. 
The case of Aldrich v. Aetna Co., 8 Wall. [75 
U. S.] 491, is a strong illustration of this 
principle. There it was sought to make an 
attachment against the vessel,^ issued and 
served subsequent to the recording of a mort- . 
gage, supersede it because the law of the state 
as to the mortgage had not been complied 
with, which the supreme court decided could 
not be done. White's Bank v. Smith, 7 Wall 
[74 U. S.] 649; The Belfast, Id. 642. 
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In the case of The Emily Souder, 17 Wall. 
[84 U- S.] 666, the supplies and advances were 
made in a foreign port and constituted a 
maritime lien, and were properly held to he 
paramount to the claims of the mortgagees, 
and, indeed, were substantially within the 
spirit of the proviso of the act of congress as 
to the recording of mortgages on vessels. 

The supreme court of this state, in constru- 
ing the law of the state in relation to the lien 
of boats and vessels in the case of The Barque 
Great West, No. 2 v. Obenndorf, 57 111. 1G8, 
and in the ease of The Hilton v. Miller, 62 
III. 230, held that the lien created by the stat- 
ute for supplies or materials furnished was 
subordinate to that of a mortgage given and 
recorded vmder the act of congress; and it is 
held in the case of The Grace Greenwood 
[Case No. 5,652], that a mortgage properly 
recorded under the act of congress, took prec- 
edence of the lien under the state law for 
supplies and materials furnished subsequent 
to the mortgage. 

To the principles announced in that case, 
and which I believe have been followed in 
this circuit since, I still adhere. It seems to 
me, as between these different liens existing 
in this case, that of the mortgagee is para- 
mount The Sky Lark [Case No. 12,928]; 
The Lady Franklin [Id. 7,983], The legisla- 
tion of congress was upon a subject confess- 
edly within its legitimate authority, and it 
must therefore override all state legislation 
upon the subject, even if any existed. As 
the decision of the district court was in ac- 
cordance with the views here stated, the de- 
cree is affirmed. 



KATE L. BRUEE, The (CHARD v.). 
Case No. 2,614. 
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Case Wo. 7,632. 

The KATE TREMAINE. 

[5 Ben. 60; i 4 Am. Law T. Rep. U. S. Ots. 
92; 3 Leg. Gaz. 226.] 

District Court, E D. New York. March, 1871. 

Whakpage — ^Maritime Lien — Jcrisdictiok. 

1. There is a maritime lien upon a domestic 
vessel for wharfage, which is enforceable in 
the admiralty. 

[Cited in The General Cass, Case No. 5,307. 
Followed in The Ann Ryan, Id. 428. Cited 
in Ex parte Easton, 95 U. S. 76; The John 
M. Welch, Case No. 7,359; The Bsteban 
de Antunano, 31 Fed. 924; The Main, 2 
C. O. A. 569, 51 Fed. 956; The Allianca, 
56 Fed. 613; The Seguranca, 58 Fed. 910; 
The Advance, 60 Fed. 767; The Starbuck, 
61 Fed. 503.] 

2. The jurisdiction of the admiralty depends 
upon the subject matter alone. 

[Cited in The General Cass, Case No. 5,307.] 

3. A contract for the wharfage of a canal- 
boat is a maritime contract. 

[Cited in The General Cass, Case No. 5,307; 
The W. J. Walsh, Id. 17,922; Bndner v. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Greco, 3 Fed. 413; The Wivanhoe, 26 Fed. 
928; The Gilbert Knapp, 37 Fed. 213; The 
Wilmington, 48 Fed. 567.] 

4. The maritime law implies a lien on the 
ship from every lawful contract of the master, 
made for the benefit of the ship. 

5. The rule of the ease of The General Smith, 
4 Wheat. [17 U. S.] 431, is not one to be extend- 
ed. 

6. A wharfinger is not a material man. 

7. Nature of a maritime lien considered. 

In admiralty. 

BENEDICT, District Judge. This is a pro- 
ceeding in rem to enforce a lien for wharfage 
against the canal-boat Kate Tremaine. It is 
admitted that the vessel in question was em- 
ployed in transportrag freight between the 
cities of New York, Brooklyn, and Albany, 
in the state of New York, and Jersey City, La 
the state of New Jersey. Tha^ in the course 
of such employment, she was moored at the 
libellant's wharf, on the Brooklyn side of the 
East river, and there discharged cargo, where- 
by the libellant became entitled to the wharf- 
age now sought to be recovered. It is also 
admitted that the vessel was then owned by 
a citizen of the state of New York, and was 
enrolled in that state, and that she has no 
masts nor saUs, nor any motive power of her 
own. 

Upon these admitted facts, the libellant 
[Kelsey] asks for a decree, while the claim- 
ants deny that the vessel became subject to 
a lien by reason of the facts admitted, and 
deny the jurisdiction of the court The 
amoimt involved is insignificant, and the ac- 
tion is conceded to have been brought to ob- 
tain a decision of this court upon the points 
of law involved. 

The question of admiralty jurisdiction has 
been so variously treated, and at one time 
and another determined upon such different 
grounds, that its constant presentation is not 
to be wondered at; and when the tenor and 
scope of the recent decisions of the supreme 
court upon this subject are considered, no ob- 
jection can well be made if many cases, sup- 
posed to be settled, are now deemed open 
for re-examination. This condition of the law 
is doubtless the occasion of the present ac- 
tion. 

It is a proceeding in rem, founded upon a 
contract, which, in view of the well-known 
usages of navigation, must be presumed to 
have been made by lie master of the vessel, 
with the assent of the owners, but in their 
absence. Is the contract such as may be 
taken cognizance of by a court of admiralty? 

In considering this question, we are no 
longer compelled to determine the extent of 
the moon's influence upon the waters of New 
York harbor; nor whether these waters be 
salt or fresh; nor whether the vessel was 
engaged in foreign commerce or commerce 
among the states; nor whether the waters on 
which she sailed be navigable from the sea 
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by vessels of ten tons' burthen. A local law 
of the state is not now a necessary feature. 
There is no longer any statute of 1845, or 
any limitation of the act of 1789 [1 Stat 73], 
to lie considered. All these features, which 
Lave sometimes been held to be controlling, 
are now immaterial. Now, the jurisdiction 
depends upon the subject matter alone, and 
we have only to inquire whether the contract 
In question relates to navigation. If the mat- 
ter thereof appertains to navigation, it is in 
law a maritime contract, and no court of ad- 
miralty can refuse to adjudicate upon it 

A wharf is a necessity of modern naviga- 
tion, and of navigation alone. The sole ob- 
ject of its erection is to facilitate the trans- 
portation of passengers and freight upon 
navigable waters. Its form and mode of con- 
sb'uction is determined by the element, and 
■its use is always connected with the vessels 
on that element. "Piers are an incident to 
the river, and necessary to enjoy it" (Nelson, 
J., 13 How. Prac. 551)— so necessary, indeed, 
that, by general law, every vessel has a li- 
cense to use, for her safety or convenience, 
any public wharf on navigable waters, upon 
paying reasonable wharfage. And this use 
is so much a matter of general concern, that, 
upon grounds of public policy, the rates of 
wharfage are iisually regulated by statute. 
The money paid for the aid to the vessel in 
her business, which she derives from the use 
of the wharf, is not rent, but wharf age. Nel- 
son, J., Nicoll V. Gardner, 13 Wend. 291. It 
may become due, although no cargo be dis- 
charged from the vessel upon the wharf, or 
taken from the wharf on board the vessel. 
It may be chargeable for a vessel not attach- 
ed to the wharf at all, but only to other ves- 
sels which are so attached. The object for 
which a wharf is erected, the character of 
the benefits derived from its use— i. e., the 
safety and convenience of the ship and the 
nature of the business thereby advanced— 
seem clearly to characterize the contract of 
the wharfinger as one appertaining to naviga- 
tion. It Is appurtenant to no other class of 
business. 

Nor is the character of the contract at all 
changed by the circumstance, here appearing, 
that the vessel deriving the benefit is without 
masts or sails, or other motive power of her 
own. A ship has no motive power of her own. 
She navigates by the aid of a power outside her- 
self, which she avails herself of, for the most 
part, by means of her sails. The canal-boat 
has no sails, but she has her tow-lines, and 
when thereby she avails herself of the power 
of a tug, as in the present case, she as really 
and truly navigates as does the ship, and be- 
comes liable to many of the peculiar vicis- 
situdes which attend a ship. 

Such a craft is within the meaning of the 
phrase "navires et autres batlments de mer," 
used in the Code de Commerce, which is held 
to include all craft used for navigation, of 
whatever tonnage. The character of the ve- 
hicle is tested hy the employment for which 
14FED.CAS. — 10 
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it is intended, rather than by its form or ca- 
pacity. 1 Bedarride, Com. de Code, bk. 2, 
p. 63. The word "ship," as used in the act 
extending the jurisdiction of the English ad- 
miralty (12 Vict, c 10), is declared by the 
act to Include any description of vessels used 
in navigation, not propelled by oars. 

If this were a stationary construction, and 
incapable of making voyages with passengers 
or freight, it would be otherwise; but it 
would be absurd, at this day, to say that the 
immense business which is now carried on 
in such boats and barges, is not navigation, 
because of the form of the vessels used- 
vessels which, in size, cost, and capacity, as 
instruments of commerce, far surpass the 
petty craft out of whose necessities the marl- 
time law originally sprung. See case of The 
Northern Belle, 9 Wall. [76 U. S.] 526. 

Reason and sense, therefore, demand that 
the contract in question be classed as a mari- 
time contract This character of the con- 
tract is in no wise modified by the circum- 
stance that the rate of wharfage is fixed by 
law. The same is true of pilotage, and still 
the character of the contract remains im- 
changed. [Hobart v. Drogan] 10 Pet. [35 U. 
S.] 119. 

From an early period, wharfage demands 
have been treated as one class of the well- 
recognized maritime demands, regulated by 
maritime codes, and enforced by maritime 
courts. They were so treated under the re- 
gime of the Marine Ordinance— an ordinance 
which, upon its promulgation, became the 
common maritime code of the commercial 
world. The spirit and main features of the 
Ordinance were perpetuated in the Code de 
Commerce, in which wharfage was advanced 
from a place in the 6th class of liens, which 
was its position under the Ordinance, to a 
place in the 2d class in order of payment. 
The reason assigned for the change is, that 
wharfage Is inseparable from the ship, and 
incurred for the benefit of all interested: 
therein. 

Besides these ancient rules, to which we- 
are most properly referred by the supreme- 
court, as affording authority for the decisions 
of to-day (The Maggie Hammond, 9 Wall. [76- 
U. S.] 452), there are high modem authori- 
ties to the same effect 

The words of the constitution, "all cases of 
admiralty and maritime jurisdiction," cer- 
tainly cannot be considered as intending to 
exclude any cases then acknowledged to be 
within that jurisdiction, as exercised in the 
colonies at the time the constitution was 
framed. The practice of the colonial admi- 
ralty courts is consequently authority of a 
very high character upon such a question. 
It has been held suflScient by the supreme 
court. The Belfast, 7 Wall. [74 U. S.] 631. 
In the records of the vice-admiralty court 
of the province of Massachusetts, which in- 
cluded Maine and Nova Scotia, and was, 
doubtless, the leading province in matters of 
maritime law, there is to be found, in regular 
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entry, an action in rem, like the present, to 
recover wliarfage.s 

So, too, in tlie early practice of the admi- 
ralty courts Tinder the constitution, the same 
jurisdiction is found to have been exercised. 
In the case of Gardner v. The New Jersey 
ICase No. 5,233], the established practice of 
the court is stated to be generally to refer 
demands of material men on a domestic ves- 
sel to state jurisdictions, if the owner be 
resident at the place of the contract (see note, 
2 Pet. Adm. p. 480), but to allow demands 
for wharfage. Judge Story, in the case of 
The Jenisalem, reported as Ex parte Lewis 
[Case No. 8,310], at an early day, declared 
that wharfage accommodations are indis- 
pensable for the preservation of the vessel, 
and, therefore, the wharfinger has a lien, 
which must necessarily be considered to be 
a privileged lien, having priority over bot- 
tomry. To these must be added the high 
authority of Judge Ware,— The Phebe [Id. 
11,065],— and the case of Johnson v. The 
M'Donough [Id. 7,395], and, finally, the au- 
thority of the supreme court, in the ease of 
The St. Jago de Cuba, 9 Wheat. [22 U. S.] 
418, where wharfage is treated as a mari- 
time demand, and is declared to be "certain- 
ly good against all the world." 

It must, accordingly, be held, on principle 
and authority, that the demand in question 
is maritime in its character, within the mean- 
ing of the constitution, and, accordingly, 
within the jurisdiction of the district courts. 
The contract being maritime, and made by 
tlie master for the advantage and safety of 
the vessel, it is within the rule of the mari- 
time law, which implies a lien upon the ship 
from every lawful contract of the master, 
made for the benefit of the ship. I know of 
no principle of the maritime law which will 
permit, nor any binding authority which 
should compel me to deny a lien to such a 
creditor as the present. Certainly, if a lien 
be given to any one dealing with the vessel, 
it should be to the wharfinger, for, under 
ordinaiy circumstances, he has no option, 
but must render the service, because the law 
gives a license to the vessel to use the wharf. 
In such a ease common justice requires it 
And so is the weight of authority. The 
Maritime Codes and decided cases, already 
cited, all recognize the existence of the lien. 
In the case of The St Jago de Cuba [supra], 
the supreme court expressly recognized it 
and hold a payment on account to be appro- 
priated to this item, because it carried a lien. 

It is said, however, that this is a domestic 
vessel. So was the St Jago de Cuba; and 
my researches, so far as I have been able to 
extend them, have failed to discover, in the 
maritime law, any general distinction be- 
tween foreign and domestic vessels, in re- 

2 For the fact here stated I am indebted to an 
argument upon the question of admiralty juris- 
diction, over a contract of insurance, prepared 
and submitted to tlie supreme court, by B\ C. 
Loring, Esq., of Boston. 



spect to demands like this. No such distinc- 
tion appears in the Consulato del Mare, 
which was not a local enactment, but a dec- 
laration of the maritime law, as then recog- 
nized by all maritime nations. The Marine 
Ordinance made no such distinction, nor did 
the Code de Commerce. Even the English 
common law courts conceded that, by the 
maritime law, a lien followed every contract 
of the master, made for the benefit of the 
ship. The same result has attended the re- 
search of counsel of our own day, learned in 
the law. O'Connor's Argument [in People's 
Ferry Co. v. Beers] 20 How. [61 TJ, S.] 394. 
See, also, Woodbury, J., in Waring y. Clark, 
5 How. [46 U. S.] 475. 

In cases of tort of damage arising from 
the negligence of the master, which the own- 
ers cannot prevent, no such distinction has 
ever been made. There the liability of tlie 
owner, and of the ship, are declared converti- 
ble terms. The China, 7 Wall. [74 U. S.] 66. 
Why is there not the same rule in cases of 
contracts of the master, to which the owners 
assent? 

But the case of the General Smith [supra], 
and cases which have followed it are cited. 
The results which have attended the doctrine 
declared in the case of The General Smith, 
will, I judge, be conceded not to have been 
sufficiently beneficial to call for any exten- 
sion of the rule of that case. It has given 
rise to numerous attempts to a-eate state ad- 
miralty proceedings, framed for no other pur- 
pose than to avoid its effect, and which have 
proved to be snares. See The Circassian, 
Case No. 2,721, note. Taken in connection 
with othei- subsequent cases, it has com- 
pelled the decision, that a maritime lien may 
exist without any right to a proceeding in 
rem. Francis v. The Harrison [Case No. 5,- 
038] HofCman, J., Sept 26, 1870. It declares 
an exceptional doctrine, which is at war with 
all the analogies of the maritime law, and 
which has been continually assailed as with- 
out support in authority, and without foun- 
dation in reason, and which, I think, must 
in fairness be said to have failed to secure a 
resting-place in the maritime law of America. 
It belongs elsewhere, for the maritime law 
deals not with local laws. "The truth is, 
that the admiralty and maritime jurisdiction 
of the courts of the United States given by 
the constitution, covers not merely the cog- 
nizance of the case, but the jm*isprudence 
and principles by which it is to be admin- 
istered. It covers the whole maritime law 
applicable to the case in judgment, without 
the slightest dependence upon or connection 
with the local jurisprudence of the state on 
the same subject" Story, J., The Chusan 
[Case No. 2,717]. See, also, Pardessus, pre- 
liminary chapter, p. 4. Says Judge Wood- 
bury (Waring v. Clarke, 5 How. [46 TJ. S.] 
475): "The civil law gives a lien on domestic 
vessels, but the supreme court has not felt 
justified in doing so without a statute, be- 
cause not done in England." And, according 
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to Dr. Bell (1 Bell, Comm. 527), the rule was 
a deviation in England from the maritime 
rule prevailing in other nations, which pro- 
ceeded rather from peculiar notions of juris- 
diction than from any general principles of 
law or experience. 

These peculiar notions of jurisdiction have 
at last been expelled from the jurisprudence 
of America, and the opinion is widely ex- 
pressed, that their offspring should follow 
them. The courts will then be "relieved from 
the necessity of holding that the residence of 
the ship owner, which is considered imma- 
terial as affecting the master's contracts of 
affreightment, or his contracts with the tug, 
or the pilot, or the crew, becomes all at once 
very material, when his contract is for the 
food of the master, pilot and crew; and it 
will then no longer be necessary judicially 
to declare that the New York owner, if he 
conclude to sleep and vote in Jersey Oily, 
thereby ti-ansforms his vessel to a foreign 
ship. Certainly, it is no time to extend such 
a doctrine. 

Thus far, this doctrine has been applied by 
the supreme court, only to the contracts of 
material men. The present is not the case 
of a material man, but of a wharfinger. A 
wharfinger is not a material man. His de- 
mand is of a different character, and is given 
Si different rank in the order of payment. 
This has been several times adjudged. Secor 
V. The Highlander [Case No. 12,604] ; Davis v. 
ChUd [Id. 3,628]; Russel v. The Asa R. Swift 
[Id. 12,144] . The supreme court, in passing up- 
on the demand of Despreux, in the case of The 
St. Jago de Cuba, adjudicated upon a claim 
for wharfage as differing from the claim of 
a material man. 

I therefore conclude that, according to the 
maritime law, an implied lien upon this ves- 
sel was created by the contract of the master 
with the wharfinger, and the contract being 
maritime, the right to a proceeding in rem 
follows of course. Davis v. Child [supra]. 
A lien being implied by law, it is regarded as 
in effect an element of the original contract 
<The Maggie Hammond, 9 Wall. [76 U. S.]450), 
and it must be admitted, that when such a 
lien exists, a proceeding in rem may be had, 
Harmer v. Bell, The Bold Buccleugh, 7 Moore, 
P. O. 269. The sole object of a proceeding 
in rem, is to give effect to a maritime lien. 
Beane v. The Mayurka [Case No. 1,175]. It 
is a proceeding peculiar in character, and 
having effects not attainable by any other 
form of proceeding. The Young Mechanic 
[Id. 18,180]. It cannot be truly said to be 
simply a remedy, but becomes part of the 
cohtcact— a substantial right— of which, if a 
party be deprived, he in effect loses his lien. 

A maritime lien is a jus in re. It is an 
appropriation of the thing, made by the law, 
to the end that debts of a certain class be al- 
ways secured. It is not a security collateral 
to the liability of the owner, but a special 
property in the ship, which practically can 
be realized in no other way than by a pro- 



ceeding in rem against the ship; and the lia- 
bility of the ship was originally the primary 
liability, the liability of the owner being 
merely incidental to his ownership. The 
Phebe [Id._ll,066]. This special property, 
when once acquired, it has been held not com- 
petent for a coTurt to impair or take away. 
The Feronia, 17 Law T. [N. S.] 622. 

Says the supreme court, "The contract be- 
ing maritime, over which admiralty courts 
have jurisdiction, consequently, either party 
may, in a proper case, enforce his lien by a 
proceeding in rem." The Eddy, 5 Wall. [72 
U. S.] 494. 

The lien and the proceeding are spoken of 
as one thing in the case of The St Lawrence, 
1 Black [66 U. S.] 522. I know of but a 
single instance, in which, as it may perhaps 
be said, the right to a proceeding in rem has 
been cut off by statute from a maritime lien. 
That is, the act of July 20, 1846 (9 Stat 38), 
which forbids a libel against a canal-boat 
for wages, and by strong implication admits 
the liability of such vessels, in the absence 
of a statute, to be proceeded against in rem 
upon their maritune contracts. 

Inasmuch as the wharfinger is not within 
the designation of a material man, of course . 
the 12th admiralty rule of the supreme court 
as amended is not applicable here. That, by 
its terms, related only to material men. If 
this were not so, it might be difficult to up- 
hold the rule as valid in a case like this. As- 
suming the correctness of my position that, 
by the maritime law, the libellant has a lien 
on this vessel, and a consequent right to a 
proceeding in rem, it might be doubted 
whether the power to deprive him of that 
right by rule was conferred by the acts un- 
der which the admiralty rules are promul- 
gated. Th(^e acts confer only the power to 
regulate forms and modes of proceedmg. 

The principles, rules and usages which be- 
long to courts of admiralty, as contradistin- 
guished from courts of law, are preserved 
to the courts of admiralty by the act, except 
as may be provided by congress, subject to 
regulation only by the supreme court, not to 
destruction. Can a regulation of process for- 
bid a proceeding in rem? Can such a pro- 
ceeding in any cause of damages, or of sub- 
traction of wages, be forbidden by a regula- 
tion of process? In the absence of any pro- 
hibitory statute, no rule of court eoidd, in 
my opinion, destroy the right of this libel- 
lant to his proceeding in rem against the 
vessel, for this demand. 

I have thus far treated this proceeding as 
resting solely upon the lien given by the 
general maritime law; but cases of this 
class present another aspect By the law of 
the state of New York, where this contract 
was made, it is provided, that a lien upon 
a ship shall exist, whenever a debt shall 
be contracted for the wharfage of the ship. 
And a question is suggested as to the effect 
of such a statute. On the one side, it is said, 
the statute of the state, if it have any legal 
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effect, attaclied a lien to a maritime contract. 
If that be so, it creates a maritime lien. No 
jus in re attached to a maritime contract can 
be other than a maritime lien— and such the 
liens on ships, attached by state laws, haye 
been held to be. The Young Mechanic [Case 
No. 18,180]; The Hull of a New Ship [Id. 
6,859]. But a state statute of that nature is 
void. "State legislatures have no authority 
to create a maritime lien." The Belfast, 7 
TVall. [74 U. S.] 644; Moir v. The Dubuque 
[Case No. 9,696]. 

On the other hand, it is said, if by the law 
of the place where this contract was made, 
a security was created, by force of the law, 
it became part of the contract Therefore, 
it must travel with the contract wherever it 
shall be enforced. The contract may be law- 
fully enforced in this court, and this court 
cannot sever from it the secm-ity on which 
the creditor relied under the law. "If the 
cause is a maritime cause, subject to admi- 
ralty cognizance, jurisdiction is complete over 
the person as well as the ship. It must in its 
nature be complete, for it cannot be con- 
fined to one of the remedies on the contract, 
when the contract itself is within its cog- 
nizance." New Jersey Steam-Nav. Co. v. 
Merchants' Bank, 6 How. [47 U. S.] 392, Nel- 
son, J. To say, then, that in this com*t the 
lien cannot be enforced, is to say, that a 
state cannot attach a lien to a maritime con- 
tract. But such a power has already been 
conceded by the supreme court, down to the 
case of The Belfast, 7 Wall. [74 U. S.] 633, 
and, as it is further argued, if the state stat- 
ute be valid for this purpose, its legal effect 
cannot be nullified in this couii: for reasons 
of expediency. If the lien be lawfully at- 
tached to the contract, the contract cannot 
be mutilated by a refusal of process. Such 
must be the effect of a denial of process in 
rem in a court of admiralty, for as between 
the creditor and the vessel the process in 
rem is the only possible method of deriving 
any benefit of the lien. 

Is it competent, by rule, to destroy a lien 
which has its origin in the law? These and 
other kindi'ed questions are avoided in this 
case, by treating it as a case in admii-alty, 
dependent upon the rules of the maritime 
law, of which cases Chief Justice Mai-shall 
has said: "A case in admiralty does not, in 
fact, arise under the constitution and laws 
of the United States. These cases are as 
old as navigation itself, and the law, admiral- 
ty and maritime, as it has existed for ages, 
is applied by our courts to the eases as they 
arise." 

In conclusion, I have only to add that I 
have given to this case full consideration, not 
only because of the impoicance, in many 
aspects, of the questions involved, but be- 
cause the conclusion to which I have ar- 
rived is different from that aimounced by 
more than one judge of experience and abil- 
ity' in similar cases which have formerly 
arisen in this harbor. Since those decisions. 



great changes in the law have taken place, 
and I am satisfied that the decision which I 
am about to render, is more in harmony with 
the weight of authority and with the prin- 
ciples of maritime law as now understood. 
A decree will accordingly be entered in favor 
of the libellant, but without costs. See Brook- 
man V. Hamill, 43 N. Y. 554. 
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The KATE WILLIAMS. 

[2 Flip. 50; 1 9 Chi. Leg. News, 426; 2 Cin. 
Law Bui. 214.] 

District Court, E. D. Michigan. June, 1877. 

Pkactioe in Admiralty — Judicial Sale — Com- 
pletion OF Pdrohase — Payment — Maksual's 
RETOKif — Bid bx Pkoctor — Warranty of Com- 
plete Outfit. 

1. A purchaser at a judicial sale may he com- 
pelled in a court of admiralty to complete his 
purchase by payment of the money. 

2. Should the marahal fail to make return of 
the writ with his action thereon, it is a mere ir- 
regularity, which is healed by confirmation of 
the sale. 

3. Though the name of the purchaser be not 
inserted in the order, a service of such order 
upon him, when in default, to pay money into 
court, is sufficient. 

4. If a proctor bid at a sale he may be per- 
sonally held upon it, unless it be known to the 
marshal for whom he is bidding. 

5. The words "her boats, tackle, apparel and 
furniture," used in the writ and published no- 
tices of sale, imply no warranty of a complete- 
outfit, nor even that all the property, that once 
belonged to- the vessel, is in possession of the 
marshal; especially when he sells her "as she 
lies." 

At the time the tug was seized upon the- 
attaehment, most of her apparel and furni- 
ture was in the hands of one Demass, and 
was never taken possession of by the mar- 
shal. A decree having passed upon the orig- 
inal libel, a writ of venditioni exponas was 
issued, commanding that the tug, "her boats, 
tackle, apparel and furniture," be sold on the 
26th day of December, 1876. The marshal 
offered the tug for sale at auction, and ■ 
struck her off to Julian G. Dickinson for four 
thousand dollars. The deputy marshal [Mr. 
Blanchard],2 as he offered her for sale, an- 
nounced publicly that he sold her "as she 
was," naming the propex-ty that had been 
seized by him as such officer, and would un- 
dei-take to deliver nothing but what was up- 
on the vessel. His announcement was un- 
derstood by Mr. Dickinson and by many oth- 
ers who were present at the sale. On the 
17th day of January an order was made [by 
Judge Withy, then holding this court], 2 re- 
citing the regularity of the proceedings, and 
confii-ming the sale. Application was repeat- 
edly made to Mr. Dickinson to pay the mon- 
ey, a bill of sale was executed and tendered 
him, with a demand for the purchase price, 
which he neglected to pay, but asked further 
time, and promised to pay whenever an order 



1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 

2 [From 9 Chi. Leg. News, 426.] 
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of disti'ibution should t)e entered. Subse- 
quently, he claimed that his client, Mr. Mur- 
phy, for whom he had hid off the property, 
refused to accept the bill of sale, unless all 
of the apparel and furniture originally be- 
lonsins to the boat, was turned over to him. 
There was about $300 in value of this miss- 
ing. On the 13th day of February, a further 
order was made that the proceeds of the sale 
be 'forthwith paid into the registry of the 
court. A copy of this order having been 
served upon Mr. Dickinson, motion was made 
for an attachment for contempt in refusing 
to comply with it 

F. W. Clark and Wm. A. Moore, for the 
motion. 

R. A, Parker, opposed. 

BROWN, District Judge. The power of 
the court, the practice of which is analogous 
to that of a court of chancery, to compel a 
I>urehaser to perform his undertaking and 
pay the amount of his bid, was admitted up- 
on the argument, and seems to be well set- 
tled by the authorities. Rohrer, Jud. Sales, 
5§ 152-156; Wood v. Mann [Case No. 17,954]; 
Brasher v. Van Cortlandt, 2 Johns. Gh, 505; 
Reqxia v. Rea, 2 Paige, 339; Cazet v. Hub- 
bell, 36 N. Y. 677. The purchaser in cases 
of this kind is regarded as making himself 
so far a party to the original proceeding as 
to render himself amenable to the process of 
the court to compel obedience to its orders. 

It was claimed in this case, however, that 
the sale was irregular, for the reason that 
the marshal had made no return of his writ 
into court, and no report of sale had been 
filed. Without undertaking to say whether 
the mere omission to file the writ and .the re- 
port- of sale would constitute such an irregu- 
larity as would vitiate this proceeding, it is 
■sufficient to say that such irregularity, if it 
existed, was healed by the order of confirma- 
tion. 2 Daniell, Ch. Prac. 1279; Todd v. 
Dowd's Heirs, 1 Mete. (Ky.) 281. 

It is further claimed, that, as the order was 
general, and not directed to any particular 
person, it must be presumed to have been 
made under rule 41, and intended to operate 
only upon the marshal; but I apprehend such 
an order would operate upon any person up- 
on whom it was served, and who was actual- 
ly in default for failing to pay over the pur- 
chase price. 

Further objection is made, that this court 
has no power to attach the bidder, inasmuch 
as he was acting as the agent of another 
party in making the purchase. Although he 
was a proctor of this court, it does not ap- 
pear to have been known to the marshal at 
the time of the sale, at least by any informa- 
tion received by him, that he was not acting 
in his own behalf. After the sale was com- 
pleted, he was asked to whom the bill of sale 
should be executed, and replied that he 
would let the marshal know in a short time. 

There are three cases where an agent may 
be held personally responsible upon his con- 
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tracts: (1) Where it is not known to the 
other party that he is acting as agent at all. 
(2) Where the fact of his agency is known, 
but the name of his principal is not dis- 
closed. (3) Where he exceeds his authority 
as agent Story, Ag. §§ 264-268. While, in 
this case, the deputy marshal may have sus- 
pected, or even have been satisfied in his 
own mind, that the buyer was acting only as 
agent this knowledge could only have been 
derived from the fact that he was known 
as an attorney at law. There was nothing 
else to put him upon inquiry. Whether this 
was sufficient to apprise him of his char- 
acter is immaterial, for it is not disputed that 
he did not learn the name of his principal 
untE some considerable time after the sale. 
In his affidavit, Mr. Murphy swears that he 
authox'ized Mr. Dickinson to bid for him, 
upon the belief and understanding that the 
tug, with all her boats, tackle, apparel, fur- 
niture, and appurtenances were included in 
the sale. If this be so, Mr. Dickinson should 
not have made the bid, as he was fully ap- 
prised at the time that he was buying only 
such property as was upon her. The mar- 
shal is certainly not chargeable with this 
fault I deem this of little consequence, how- 
ever, as Mr. Murphy was present at the sale, 
heard the announcement of the marshal that 
he sold her as she was, and interposing no 
objection to the bidding of his attorney, 
thereby ratified his action. It is further 
claimed that the purchasers were misled by 
the published notices of sale which designat- 
ed the tug her "boats, tadde, apparel, and 
furniture," as the property to be sold. These 
words, however, imply no warranty of a 
complete outfit, nor even that all the property 
that once belonged to her is still on board 
or in possession of the marshal. Where the 
announcement is made that the tug is sold 
"as she is," it is incumbent upon the buyer 
to ascertain her actual condition before bid- 
ding, and any loss occasioned by his failure 
to do so is imputable to him. As no claim 
of misapprehension of the terms of sale was 
made in this case until nearly two months 
after the sale had taken place, and after re- 
peated demands and promises to pay, there 
is reason at least for saying that no such ap- 
prehension existed. While it is quite possi- 
ble that Murphy might be held responsible 
as the principal in this purchase, it does not 
follow that the agent may not also be made 
liable. This is one of that not infrequent 
class of cases where the other party niay 
look either to the principal or the agent 

The case is very similar to that of Brasher 
V. Van Cortlandt, 2 Johns. Oh. 505, where 
an attachment was moved for against one 
Clay, for refusing to complete a purchase 
made on a master's sale. Respondent show- 
ed cause, by stating that he was requested 
by one Van Cortlandt to become a purchaser 
in his behalf; that it was then represented to 
him that it was intended to appeal from the 
decree, and the request for him to purchase 
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■was to prevent the possibility of loss, in case 
the decree should be affirmed, and that he 
became a purchaser from motives of friend- 
ship for Van Cortlandt. Chancellor Kent de- 
cided that he must complete his purchase. 

It is not necessaiT here to determine 
■whether the purchaser be entitled to such of 
the furniture and apparel of the tug as ■was 
in the possession of Demass at the time of 
the sale. Under general admiralty rule 8, 
the marshal could probably have compelled 
the delivery to him of this property, but not 
having done so, it is very doubtful whether 
it is not now too late; still, it is no reason 
for the bidder refusing to complete his pur- 
chase. The announcement "was distinctly 
made and understood, that the sale embraced 
only the tug and such of her equipment as 
was actually upon her, and he cannot now 
question the proceedings by reason of failure 
to deliver other property. While it is true, 
as Murphy swears, that he may have expect- 
ed the marshal to deliver all the tug's ap- 
purtenances, which it seems he had seen in 
Livingston's warehouse not long before, he 
had no good reason to expect it, and took his 
chances of disappointment. 

The practice of withdrawing from pur- 
chases thus made has become so common as 
to operate as a serious inconvenience. In 
S3veral cases re-sales have oeen ordered at a 
greatly increased charge for advertising and 
ship-keeping. The attendance, too, is usual- 
ly much less numerous at a re-sale, the bid- 
ding less spirited, and the property is often 
sacrificed for much less than it brought at 
first. As observed by the chancellor in Lans- 
down V. Elderton, 14 Ves. 512: "A pur- 
chaser ought not to be permitted to baffle 
the court in this way." I think the proper 
practice is, for the marshal, before adjourn- 
ing the sale, to require an instant deposit of 
at least one-tenth of the amount of the bid, 
giving the purchaser twenty-four hours there- 
after to raise the residue. The purchaser 
would ordinarily prefer to make good his bid 
rather than incur a forfeiture of his deposit. 
"While in this case the purchaser has been 
guilty of no fraud or moral wrong, and prob- 
ably acted through mere inadvertence, still, 
as the sale was fairly made, I think it a case 
where the court is properly called upon to en- 
force it. 

An order will be entered that the purchaser 
pay the amount of his bid in six days, or 
that an attachment issue. 
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The KATHLEEN. 

[2 Ben. 458.] i 

District Court, S. D. New York. June, 1868. 

Bottomry — Authority of Master — ^Neobssitt 

FOR Repairs. 
1. "Where a British vessel, bound to New York, 
put into Ship Harbor, Nova Scotia, in distress, 

1 OReporttd by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



and her master, who was half owner, had her re- 
paired, and, having no means to pay for the 
repairs, borrowed money at Halifax, on a bot- 
tomry of the vessel, having telegraphed to the 
other psLTt owner of the vessel in Canada, hut 
not having been able to procure the funds he 
needed except by the bottomry: Hdd, that the 
master had the right to create a bottomry on 
his own interest in the vessel, without the exist- 
ence of any necessity for doing so. 

2. As to the interest of his co-owner, it was 
no objection to the bottomry, that the loan was 
effected after the repair.^- were made and the 
supplies furnished. 

3. The necessity for the repairs being shown, 
it was for the claimant to show that the money 
could have been obtained otherwise than by bot- 
tomry, if he would defend against the bond. 

This was a libel filed by John Taylor, of 
Halifax, in Nova Scotia, to recover the amount 
of a bottomry bond executed at Halifax, on 
the 3d of June, 1865, by Henry Barthe, mas- 
ter and half owner of the barkantine Kath- 
leen, to the libellant, upon the vessel, to se- 
cure the payment of ?3,240 lawful money of 
Nova Scotia, within ten days after the safe 
arrival of the vessel at New York, being for 
$2,700 lawful money of Nova Scotia, with 20 
per cent premium. The bond recited that 
Barthe, part owner and master of the vessel, 
then in prosecution of a voyage from Halifax 
to Lingan or Cow Bay, in the Island of Cape 
Breton, and thence to New York, was necessi- 
tated to take up, upon the adventure of the 
vessel, the $2,700, for setting the vessel to 
sea, in consequence of her having run on 
shore at Little Dover, and heavy expenses 
having been incurred in getting her off and 
repairing her, and making her fit to continue 
the voyage, and discharging the lien thereon 
for said expenses and repairs, and that the 
libellant had, at the request of Barthe, lent 
and supplied to him said sum, at the rate of 
$120 for every $100 advanced during said 
voyage. The libel averred that the vessel, 
while on said voyage, in May or June, 1865, 
ran on shore at Little Dover, and was greatly 
injured; that she was taken off at consider- 
able expense, and put into Ship Harbor, in 
the Strait of Canso; that heavy expenses 
were incurred in getting her off and repairing 
her, and making her fit to continue the voy- 
age, and in discharging the lien thereon for 
said expenses and repairs; that Barthe, the 
master and part owner of the vessel, being 
a stranger at Halifax, and being in want of 
money to pay for the repairs of the vessel and 
fit her for sea, and furnish her with provi- 
sions and other supplies necessary for the 
prosecution of his intended voyage, and hav- 
ing no other means of procuring the same, 
borrowed from the libellant, with the commis- 
sion thereon, $3,240, lawful money of Nova 
Scotia, upon the bottomry of the vessel, and 
that said sum was advanced and paid accord- 
ingly; that the said sum of $3,240 was ad- 
vanced and paid by the libellant to the master 
for said purpose, and was necessary therefor, 
and that the vessel could not otherwise have 
sailed from Ship Harbor; and that the ves- 
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sel arrived at New York on the 19tli of July, 
1865. The libel was sworn to and filed on 
the 7th of August, 1865. The other half 
owner of the vessel was a person named Lu- 
cia, of Sorel, in Canada. A daim by one 
Charlton, as sole owner, was sworn to and 
put in by him, on the 14th of August, 1865, 
He put in an answer to the libel, averring his 
sole ownership of the vessel on the 27th of 
September, 1865, when the answer was sworn 
to by him. His claim and answer averred 
that he was in possession of the vessel when 
she was seized. His answer consisted of a 
general denial of the material allegations of 
the libel. The groxmd taken in defence was, 
that no necessity was shown for the advance 
of the money, and that the master did not 
send to Canada to see if he could procure the 
money he needed, and that, as the vessel was 
a British vessel, in a British port, the master 
belonging in Montreal, the bottomry was not 
authorized- 
Martin & Smith, for libellant. 
Beebe, Dean & Donohue, for claimant 

BLATOHFORD, District Judge. The mas- 
ter had an tmdoubted right to create a bot- 
tomry on his own interest in the vessel, with- 
out the existence of any necessity for doing 
so (1 Pars. Mar. Law, 410, 411, and cases 
there cited). So far as the interest of his co- 
owner was concerned, the evidence shows 
that the repairs, fitments, and supplies were 
necessary for the vessel; that the money was 
lent on the bottomry bond in good faith, for 
the purpose of paying for those repairs, fit- 
ments, and supplies, and the necessary wages 
of the seamen, and was applied to those pur- 
poses; that the debts to which the money was 
applied were incurred on the credit of the 
vessel; and that the loan was indispensable 
to relieve her from the charges. Therefore, 
it is no objection to a recovery on the bond, 
that the loan was effected after the repairs 
and fitments were made and the supplies were 
furnished. The Tuba [Case No. 18,193]. 

The evidence shows that the master commu- 
nicated from Halifax by telegraph with his 
friends in Canada, to see if he could procure 
the funds he needed, but that he was unable 
to do so except by resorting to the bottomry. 
I thiak that the bottomry was justifiable, al- 
though the vessel was a Canadian vessel in 
the British port of Halifax. No evidence has 
been introduced on the part of the claimant 
to show that the money could have been ob- 
tained in some other way. The necessity for 
the repairs and supplies behig shown, it is 
for the claimant to establish such a defence. 
The Virgin, 8 Pet [33 U. S.] 538, 550. The 
reasonableness of the maritime rate of inter- 
est 20 per cent, stipulated for by the bond, 
is sufficiently shown by the evidence. 

The libellant is entitied to a decree for the 
$2,700 advanced by him, with 20 per cent 
interest thereon, being in all $3,240, lawful 
money of Nova Scotia, with interest thereon 
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at the rate of 7 per cent per annum, from 
July 29th, 1865, being ten days after the ves- 
sel arrived at New Tork. 



Case No. 7,635. 

The KATHLEEN MART. 

[8 Ben. 165.] i 

District Court, S. D. New Tork. June, 1875. 

Delivert of Cakgo— Storage and Cartage- 
Bill OF Lading— Notice— Costs. 

1. The steamer K. M. brought to New Tork 
from London 992 pieces of boxwood, binder a 
bill of lading containing this clause: The 
goods to be taken from alongside by the con- 
signee immediately the vessel is ready to dis- 
charge, or otherwise they will be landed by tte 
master, and deposited, at the expense of the 
consignee, and at his risk of fire, loss or mjurj-, 
in the warehouse provided for that purpose, or in 
the public store, as the collector of the port of 
New Tork shall direct and, when deposited 
in the warehouse or store, to be subject to 
storage." The consignees, having seen in the 
newspaper the announcement of the amval of 
the steamer, entered their goods at the custom 
house on Saturday, February 8th, 1873, ob- 
tained a permit to land them, and sent it on 
board the vessel. The boxwood was scattered 
through the cargo, having been used as dun- 
nage. On Monday the cartman of the con- 
signees went on board the steamer. It was 
raining, and she was not discharging. She be- 
gan to discharge on Tuesday. The cartman 
was on board on that day, but saw none of the 
wood, although some of it came out that day. 
On Wednesday he went again, and then saw 
twenty-two pieces which had been discharged. 
On Thursday he went again, and was told that 
he could probably have two truck-loads of the 
wood on JFriday, and that it would probably, 
be all out on Saturday, and he said he would 
like to get it all at one time. He did not go to 
the vessel on Friday. The freight was paid on 
Thursday. By Friday afternoon 718 pieces had 
been discharged, and on that afternoon they 
were sent by the ship to a warehouse for 
storage. On Saturday morning the cartman 
went again, and found 271 other pieces, which 
he took and receipted for. The consignees re- 
fused to pay either cartage or storage on the 
718 pieces, and filed a Ubel against the ves- 
sel to recover the value of 721 pieces of the 
wood. What became of the three pieces besides 
the 718 did not appear: Edd, that the libel- 
lant had full notice that the vessel was dis- 
charging cargo, and that some of the wood had 
been discharged, and that the rest was likely to 
come out at uncertain times. 

2. The vessel was not bound, under the bill 
of lading, to keep the wood on the wharf for 
the consignees until it was all discharged, but 
she was bound to give the consignees a reason- 
able opportunity to take the goods; and, after 
affording such opportunity, she had the right 
to store the goods under the bill of lading. 

[Cited in Unnevehr v. The Hindoo, 1 Fed. 
629; Gronstadi v. Witthoff, 15 Fed. 275; 
Henderson v. 300 Tons Iron Ore, 38 Fed. 
38.] 

3. Such reasonable opportunity was afforded 
in this case, and the libellants were, therefore, 
not entitled to recover the value of the 718 
pieces of wood, and the claimants of the vessel 
must have a decree for their costs, less the 
value of the three pieces. 

In admiralty. 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 



KATHLEEN (Case No. 7,625) 

C. D, Adams, tor libellants. 
R. D. Benedict, for eiaimant. 

BLATCHFORD, District Judge. The 
steamer Kathleen Mary brought to New 
Yorlc, from London, 992 pieces of boxwood, 
under a bill of lading, consigned to order, 
and endorsed in blank by the shippers, 
which contained the following clause: "The 
goods to be taken from alongside by the con- 
signee immediately the vessel is ready to 
discharge, or otherwise they will be landed 
by the master, and deposited at the expense 
of the consignee, and at his risk of fire, 
loss or injury, in the warehouse provided 
for that purpose, or in the public store, as 
the collector of the port of New York shall 
direct, and, when deposited in the ware- 
house or store, to be subject to stoi-age, the 
collector of the port being hereby author- 
ized to grant a general order for discharge, 
immediately after entry of the ship." The 
bill of lading was ti*ansferred to the libel- 
lants, and came to their possession. The 
vessel aiTived at New York, and, on the 8th 
of February, 1873, which was Saturday, the 
libellants noticed in a newspaper a statement 
that she hadamved, and, on that day, they 
entered the goods and obtained a permit to 
land them, and sent such permit on board of 
the vessel. On Monday, the 10th, the cart- 
man of the libellants went on board of the 
vessel to see if she was discharging the box- 
wood. It was a rainy day, and the hatches 
were not open. On Tuesday, the 11th, the 
vessel began to discharge cargo. The cart- 
man was on board of the vessel on that day. 
He testifies that none of the boxwood was 
out at the time he was there on Tuesday, 
and that he does not remember what time 
of day he was there. But aiajor, the steve- 
dore who discharged the cargo, testifies, 
that, on Tuesday, some of the boxwood was 
discharged; that it was put up at the head 
of the dock; and that the same night it 
was moved to a place near the gangway of 
the ship, lest it should be stolen, and was 
watched by a man employed by the ship to 
watch cargo on the dock. The cartman went 
on board of the vessel again on Wednesday, 
the 12th. He was then told that some of the 
boxwood was out, and he then went back 
on the dock and saw some of it lying there. 
He says that he saw 22 pieces. The steve- 
dore testifies that some was discharged on 
Wednesday. On Thursday, the 13th, the 
cartman went on board of the vessel again. 
He says that he did not then see any more 
of the boxwood, and was told by a person on 
board that there was no more of it out, but 
that he could have about two truck-loads the 
next day, and that probably all of the wood 
would be out on Saturday. He further says: 
"I said nothing about getting the two truck- 
loads. I told him I would like to get it all 
at once, if I could, the whole parcel, all of 
the boxwood, at one time." The stevedore 
testifies, that some of the boxwood was dis- 
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charged on Thursday; that what came out 
on Wednesday and Thursday was put in one 
lot, on the other side of the wharf, in a sepa- 
rate place from what had come out on Tues- 
day; and that quite a pile came out Wednes- 
day and Thursday. On Thursday the libel- 
lants paid the freight on the entire shipment 
The stevedore testifies, that, on Friday, the 
14th, there was a lot of the wood discharged. 
The cartman did not go to the vessel on 
Friday. The wood discharged on the four 
days amounted to 718 pieces. On Friday 
afternoon these 718 pieces were sent to a 
warehouse for storage. On Saturday morn- 
ing the cartman went to the wharf with 
trucks and there found 271 pieces of the 
wood. These had come out on Saturday, and 
were no part of the 718 pieces. The cart- 
man took the 271 pieces and receipted for 
them. The warehouse keeper held the 718 
pieces subject to the order of the vessel. 
The libellants refused to pay either cartage 
or storage on the 718 pieces, and bring this 
suit against the vessel to recover the value 
of 721 pieces out of the 992. Nothing is 
shown as to what became of the three pieces 
not included in the 271 or in the 718. The 
answer sets up that the libellants took part 
of the merchandise, but failed to take the re- 
mainder in accordance with the bill of lad- 
ing, and it was deposited in warehouse in 
accordance with the contract of the bill 
of lading; and that all the merchandise was 
duly delivered to the libellants according to 
the terms and conditions of the bill of lading. 
It appears by the evidence that the cart- 
man was informed by the stevedore on board 
of the ship, and the stevedore says it was 
on Tuesday, that the wood was probably 
scattered through the ship, being used as 
dunnage. It turned out that, in fact, the 
wood was scattered through the cargo in dif- 
ferent places. A boy was caught stealing 
a piece of the wood on Tuesday, and then 
what there was of it on the dock was watch- 
ed by the watchman, before mentioned, on 
Tuesday, Wednesday and Thursday nights. 
The vessel had an assorted cargo of about 
1,400 tons, consigned to 30 or 40 different 
consignees, under bills of lading, all of 
which were like the one in this ease. The 
ship had some iron as cargo, and the dis- 
charging of all of the cargo except the 
iron was completed on Saturday. It thus 
appears that some of the boxwood was dis- 
charged on each one of the five days on 
which the cargo was discharged. It was 
distributed through the whole cargo. The 
libellants had full notice through the cart- 
man that the vessel was discharging cargo, 
and full notice by Wednesday, through the 
cartman, that some of the boxwood had 
been reached and discharged, and that the 
rest was likely to come out at uncertain 
times, when other cargo for which it was 
used as dunnage should be got out. When 
the cartman was there on Thursday he did 
not see any more boxwood on the dock than 
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the 22 pieces lie had seen there on Wednes- 
day; but -what he so saw was what had 
come out on Tuesday, and there was a 
quantity there which came out on Wednes- 
day and Thursday, and was put in one 
lot, on the other side of the wharf, in a sep- 
arate place from what had come out on 
Tuesday. Then, again, the eartman was told, 
on Thursday, that he could have two truck- 
loads on Friday. He said that he would 
like to get the whole at one time; and he 
said this in view of his having been told 
that probably the whole would be out on 
Saturday. Apparently to suit his own con- 
venience, he did not go to the dock on Fri- 
day, nor until Saturday. Meantime, by Fri- 
day evening, 718 pieces of the wood were 
on the wharf, weighing over IS^^ tons. 
There was danger of their being stolen. It 
was necessary to watch them. The eartman, 
after having been there daily, had failed 
to come that day. Although told on Thurs- 
day that there would be ready for him on 
Friday a quantity suflSeient for him to take 
away, he had failed to come and take it. 
His suggestion that he would like to get 
the whole of the wood at one time can be 
regarded only as the announcement of his 
intention not to take any of the wood, 
though it was on the wharf and ready for 
him, and the freight was paid, until he 
chose to take it. It cannot be regarded as a 
contract binding the vessel, notwithstanding 
the terms of the bill of lading, to hold the 
wood for him upon the wharf until he 
should be able to get all the wood at once. 
The terms of the bill of lading are explicit, 
that the goods, when landed, are to be taken 
by the consignee from alongside as soon as 
they are landed, or, otherwise, they may be 
deposited, at the expense and risk of the 
consignee, in a warehouse, subject to stor- 
age. And it is by no means clear that 
this is not also a contract by the master, 
that, if he lands the goods, and they are not 
taken from alongside by the consignee when 
they ought to be taken the master will de- 
posit them in a proper warehouse. 

The libellants had every reasonable oppor- 
tunity to remove their goods, and it is ap- 
parent that nothing prevented their obtain- 
ing and removing on Friday the 718 pieces, 
except the fact that their eartman, although 
fully notified on board of the ship, on Thurs- 
day, that there would be a sufficient quantity 
of the wood out on Friday for him to re- 
move, entirely neglected his duty, and failed 
to go until Saturday with any means of re- 
moving any of the wood. Those in charge 
of the vessel gave a reasonable intei-preta- 
tion to the clause in the bill of lading. 
They did not send any of the wood to the 
warehouse before Friday evening, although 
none of it had been removed, and they wait- 
ed, before sending it to the warehouse, un- 
til it had accumulated on the wharf in such 
quantities as to make several truck loads. 
It cannot be successfully contended that the 
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bill of lading is necessarily to be so construed 
as to require the master to wait until all the 
goods named in the bill of lading are landed 
on the wharf, before he is at liberty to send 
any of them to a warehouse. That would 
be an unreasonable construction of such a 
clause. A bill of lading with such a clause 
may cover the entire cargo of the vessel, 
and, on such a construction of the clause, 
the consignee could compel the master to 
accumulate the whole cargo upon the wharf. 

It is suggested that, the freight having 
been paid, the vessel had no lien upon the 
wood, and had no right to do anything with 
the wood except to land it on the wharf; 
that her duty towards the wood and towards 
the consignees ceased with such landing of 
the wood; and that she had no right to aft- 
erwards store the wood at the expense of 
the consignees. But this view proves too 
much. The suit is brought against the ves- 
sel in rem, on the contract in the bill of lad- 
ing, for non-delivery of the wood. If the 
landing of the wood terminated the duty 
of the vessel, the landing was a delivery 
of the wood. Still further, in that view, the 
storing of the wood, even though wrongful 
as respected the consignees, and a ground 
of action for a remedy against some per- 
son, would afford no ground for a suit in rem 
against the vessel, on the bill of lading. 
But, after landing the goods, the vessel was 
bound to give the consignees a reasonable 
opportunity to take the goods. After af- 
fording such opportunity it had the right to 
store the goods, under the clause in this 
bill of lading. 

The libellants are, therefore, entitled to 
recover the value of the 3 pieces of wood, 
but not of the 718 pieces, and the costs of the 
suit must be awarded to the claima:nt. The 
decree in favor of the claimant will be for 
such costs, less the value of the 3 pieces of 
wood. 



KATIE, The (UNDERWRITERS' WRECK- 
ING CO. v.). See Case No. 14,342. 

KATY WISE, The (ELLIS v.). ^e Case No. 
4,404. 

KAUB (UNITED STATES v.). See Case No. 
15,507. 



Case M"o. 7,626. 

In re KAUFMAN et al. 

[8 Ben. 394.] i 

District Court, S. D. New Tork. March, 1876. 

Bankbuptoy — Withdrawing Paoop op Claim — 
Mistake. 
N, & Co. filed a proof of claim in the bank- 
rnptcy proceedings of K. & Co., on a bill of ex- 
change drawn by K. & Co. for £800. N. & Co. 
at the time were indebted to K. & Co., in a 
balance of account on gold transactions, 
amounting to $3,250. A dividend was after- 

1 PEleported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission,] 
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wards declared in the bankruptcy proceedings 
and N. & Co. received their dividend on the 
amount of the bill of exchange. A suit being 
then brought by the trustees of the bankrupts 
against N. &, Co. to recover the ?3,2o0, N. & Co. 
applied to withdraw the proof of claim and file 
a new one for the difference between the §3,250 
and the £800, averring that they had never in- 
tended to claim any more than that, and tender- 
ing back the dividend, which they had received: 
Held, that N. & Co. might be allowed to with- 
draw the proof of claim filed by them, and file a 
new one on the bill of exchange as a secured 
claim, secured by the amount of the debt due 
from N. & Co., tx) the bankrupts, and setting 
forth the dividend received; the permission 
granted, however, not to affect the question of 
set-off, or the rights of the trustees or of N. 
&Oo. 

This matter came before the court on a 
petition of Netter & Co., creditors of the 
bankrupts [Samuel Kaufman and others], for 
leave to withdraw their proof of debt and to 
file a new one. The petition set forth that 
Netter & Co. at the commencement of the 
bankruptcy proceedings were the owners of 
a bill of exchange for £800 drawn by the 
bankrupts, and that they were also indebted 
to the bankrupts in a balance of account on 
certain transactions in gold, amounting to 
,'?3,250; that they had filed a proof of debt 
on the bill of exchange, intending, however, 
only to claim the difference between the 
amount of the bill of exchange and the bal- 
ance of account, and supposing that their 
indebtedness would be set-off against the 
bill of exchange and their claim allowed for 
the difference; that when a dividend was 
declared on the estate by the trustees, they 
received their dividend without adverting to 
the rate of the dividend or the fact that it 
was declared on the whole amount of the bill 
of exchange; that since that time a suit had 
been commenced against them by the trus- 
tees to recover the §3,250 due from them as 
the balance of account; and that they now 
understood that it might be claimed that 
their having filed such a proof of claim as 
they had done was a waiver of their right to 
offset the balance of account against the 
amount due on the bill of exchange. The 
petitioners therefore offered to return the 
dividend which they had received, with in- i 
terest, and prayed for leave to file a new 
proof of claim for the difference between the 
bill of exchange and the $3,250, 

G. A. Davison, for petitioners. 
E. Lauterbach, for trustees. 

BLATCHFORD, District Judge. I think 
that Netter & Co. should be allowed to with- 
draw their proof of claim and to file a new 
proof of claim. But the new proof must be 
a proof on the bill of exchange as a secured 
claim, secured by the amount of the debt 
due to the bankrupts by Netter & Co., to the 
extent of such latter debt. It is not proper 
that Netter & Co. should be allowed, in the 
proof, to strike a balance by deducting from 
the amount due on the bill of exchange the 
amount due to the bankrupts by Netter & 



Co., and to make a proof of claim for such 
balance. The new proof should also set 
forth the dividend received. I do not at all 
now pass on the question of set-off, but 
leave it to be determined in the suit brought 
by the trustees or by some other proceeding. 
The form of the new proof must be incor- 
porated in the order hereon, which will be 
settled on notice, and the order must con- 
tain a provision that the permission granted 
by it shall in no manner affect the rights ei- 
ther of the trustees or of Netter & Co, in re- 
spect to the set-off claimed by the latter. 



Case nSTo. 7,627. 

In re KAUFMAN et al. 

[19 N. B. R. 283; 1 2 N. J. Law J. 231.] 

District Court, D, New Jersey. Aug., 1879. 

Bankruptcy — Sale by Mortgagee — Fraudulent 
Pkeference — Suit by Assignee. 

The claimant, who had for several years 
held a chattel mortgage executed by the bank- 
rupts, took possession under the mortgage upon 
learning of their insolvency, and, within four 
months of the filling of the petition in bankrupt- 
cy, sold the property and became the purchas- 
er at the sale. The assignee in bankruptcy 
brought suit against him, and recovered judg- 
ment for the value of the property, the jury 
finding that the claimant was guilty of actual 
fraud in obtaining and holding the preference. 
The judgment having been paid, the claimant 
proved his claim in full. On motion to expunge, 
held, that claimant could not prove his whole 
claim, but could prove a moiety thereof, 

[Cited in Ee Reed, 3 Fed. 800; Re Cadwell, 
17 Fed. 694.] 

[In the matter of Kaufman & Houck, bank- 
rupts.] 

A. Q. Keasbey, for assignee, 
T. N. McCarter, for creditor, 

NIXON, District Judge. This proceeding Is 
on a rule to show cause why the claim of 
David Jones, against the estate of the bank- 
rupts, should not be disallowed in whole or in 
part. The claim was proved and filed on the 
first day of February, 1879, for thirty thou- 
sand nine hundred and thirty-five dollars and 
sixty-eight cents, the price of cei'tain goods, 
wai'es and merchandise sold and delivered by 
the claimant to the bankrupts at various times 
from the 8th day of October, 1873, to the 27th 
day of June, 1874, with the interest which 
had accrued thereon to the 12th day of Decem- 
ber, 1874, when the petition in bankruptcy 
was filed. No question is raised that the mon- 
ey is not due, but the assignee insists that 
the claim should be expunged upon the ground 
that the creditor had forfeited his right to 
prove the debt against the estate, by reason 
of his attempt to maintain the validity of a 
chattel mortgage, which he endeavored to 
hold as security for the claim. The mortgage 
was executed by the bankrupts to the claim- 
ant in the month of December, 1871, at a time 



1 [Reprinted from 19 N. B. R. 283. by permis- 
sion.] 
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when their indebtedness amonnted to about 
fourteen thousand dollars, and was given to 
secure the debt, as well as all future advan- 
ces to the sum of fifteen thousand dollars, 
and covered certain enumerated personal prop- 
erty then in then: possession and all after 
acquired property. The mortgagee took pos- 
session Tmder the mortgage in August, 1874, 
upon learning of the insolvency of the mort- 
gagors; made sale of all the personal estate; 
became the purchaser at the sale; and while 
he was converting the same to his own use 
and before the expiration of four months, 
other creditors filed a petition of bankruptcy 
against the debtors and procured an adjudica- 
tion and Hie appointment of an assignee, who, 
after demand and refusal to surrender, brought 
suit against the mortgagee and recovered a 
judgment for the value of the property, as 
having been conveyed in fraud of the pro- 
visions of the bankrupt act [of 1867 (14 
Stat 517)]. The judgment has been paid in 
full, and the creditor now claims the right to 
prove his whole debt against the bauki-upt's 
estate. Whether he is allowed to do so de- 
pends upon the proper construction of the 
twelfth section of the act of June 22. 1874 
[18 Stat 178], amending section 5021 of the 
bankrupt law. That amendment provides that 
where a preference has been given by pay- 
ment, assignment, or transfer, and the debtor 
shall afterward be adjudged a bankrupt, the 
assignee may recover back the money or 
property so paid, assigned, or transferred, 
contrary to the act, provided that the per- 
son receiving such payment or conveyance 
had a reasonable cause to believe that the 
debtor was insolvent, and knew that a fraud 
on the act was intended; and such person, 
if a creditor, shall not in cases of actual 
fraud on his part be allowed to prove for 
more than a moiety of his debt, and this 
limitation on the proof of debts shall apply 
to cases of voluntary as well as involimtary 
bankruptcy. 

No difficulty would arise if this amendment 
stood alone. The section, before the change, 
expressly prohibited any proof by a creditor 
who knowingly received a preference. There 
was a widely expressed desire to relax the 
vigor of such a provision. It was deemed a 
hardship to punish men with the loss of thehr 
whole claim because they made an effort to 
secure the payment of their honest dues. 
This amendment was passed; and the only 
limitation that it seems to put upon the proof 
of debts is the loss of one-half of the claim, 
when actual fraud was proved against the 
creditor, and if there was no actual fraud in 
the transaction, if the preference was only 
constructively fraudulent, the implication is 
irresistible, from the language used, that he 
should be allowed to prove his whole debt. But 
in making this change, congress evidently lost 
sight of the provisions of section 5084 of the 
Revised Statutes, which deprive the creditor 
who shall have accepted a preference from 
either proving his debt or receiving a dividend 



until he shall have sturrendered to the assignee 
all property, money, benefit or advantage re- 
ceived by him under such preference. A 
creditor who holds on to a preference until 
he is compelled by due process of law to re- 
lease his hold, cannot be said to have surren- 
dered it. The term "surrender," as used in 
the foregoing section, imports a voluntary 
act The late learned judge of the district 
court of the Southern district of New York 
(Blatchford), in Re Stein [Case No. 13,352], 
reconsidered a former suggestion made by 
him in Re Riorden [Id. 11,852], to the effect 
that the preference mentioned in section 12 
of the amendment only applied where there 
had been a recovery, and held that there could 
be no surrender of a preference after a recov- 
ery by the assignee. Judge Nelson, of the dis- 
trict court of Minnesota, in Re Cramer [Id. 
3,S45], took the same view, and refused to al- 
low certain creditors to prove at all, after a 
judgment had been entered against them es- 
tablishing a fraudulent preference. On the 
other hand, Judge Lowell; of the Massachu- 
setts district in Re Black [Id. 1,459], dissents 
from this construction, and thinks the mean- 
ing of the statute, as amended, to be, that 
after a recovery of the damages and costs by 
ihe assignee the creditor may prove his debt, 
if he has not actively assisted in the fraud, 
and that where such active assistance appears, 
he may prove a moiety thereof; and this ac- 
cords with the opinion of Judge Blodgett, of 
the Northern district of Illinois, in Re New- 
comer [Id. 10,148] where, after an assignee 
had recovered a judgment for a fraudulent 
preference, he refused to expunge the proof 
of debt which the creditor subsequently made 
in the bankruptcy proceedings, on the ground 
that the case did not disclose actual fraud. 

I incline to the consti'uction given by the 
last-named judges. The case is not without 
its difficulties in either aspect, but the lattei*, 
in my judgment, more nearly harmonizes with 
the legislative intention. As the jury, on the 
trial, found that the claimant was guilty of 
actual fraud in obtaining and holding the 
preference, the rule to show cause must be 
made absolute, and the proof for the whole 
debt expunged. But the creditor will be al- 
lowed to prove for a moiety of his claim. 



KAUFMAN (HAMMER v.). See Case No. 5,- 
997. 

KAUFMAN (LEE v.). See Cases Nos. 8,191 
and 8,192. 

KAUFMAN (OLIVER v.). See Case No. 10,- 
497. 
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KAUPE V. BARNEY. 

[Cited in Henneguin v. Barney, 24 Fed. 581. 
Nowhere reported; opinion not now accesable.] 
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Case "No. 7,629. 

In re KBAOH. 

ri Lowell, 335; i 3 N. B. R. 13 (Quarto, 3); 2 

Am. Law T. 123; 1 Am. Law T. 

Rep. Bankr. 167.] 

District Court, D. Massachusetts. June, 1869. 

Bankruptcx— Books of Account of Cash Busi- 
ness — DiSCHAKGE. 

1. Where one had carried on a small trade 
wholly for cash, and had discontinued it for 
some months before his bankruptcy, and there 
was nothing in the way of debts, assets, or 
capital outstanding; lield, his failure to keep 
proper books of that trade would not prevent 
his discharge. 

[Cited in Re Brockway, Case No. 1,917. 
Followed in Re Friedberg, Id. 5,11G.] 

2. The fact that there was nothing connected 
with his old trade remaining of interest to his 
creditors in bankruptcy can be proved by other 
evidence than that of the books themselves. 

[In the matter of William Keach, a bank- 
rupt.] 

L, Mason, for opposing creditor. 

J. B. Goodrich, for bankrupt, cited In re 
Rosenfield [Case No. 12,058]; Re O'Bannon 
[Id- 10,394]; Re Solomon [Id. 13,167]; Re 
Newman [Id. 10,175]; Re Gay [Id. 5,279]; 
Re White [Id. 17,532]; Re Littlefield [Id. 8,- 
398]; Re Hammond [Id. 5,279]; Re Bells [Id. 
1,275]; Re Bound [Id. 1,697]; Re Garrison 
[Id. 5,254]; Re Sehumpei-t [Id. 12,491], 

LOWELL, District Judge. [The charges 
of fraud against this bankrupt have been 
fully examined, and it is frankly admitted 
hy the opposing creditor that the evidence 
would not warrant me to find him guilty of 
any of them, and with this conclusion I en- 
tirely agree.] 2 

The only question remaining for judgment 
is whether the bankrupt has failed to keep 
proper books of account within the meaning 
of the act [of 1867 (14 Stat 517)]. It seems 
that during tbe winter of 1867-8, he carried 
on for a few months a cash business at the 
town of his residence in buying wood by the 
car-load, and sawing and splitting it for sale 
to his neighbors for firewood. He says, he 
had no occasion for any books, and kept none. 
He gave up the business some considei"abIe 
time before he applied for the benefit of 
the act, and it is stated, and not denied, 
that there was nothing left outstanding, ei- 
ther in the way of assets or of debts or cred- 
its, that could afEect the proceedings here. 
While I cannot doubt that the bankrupt was 
a ti'adesman so long as he carried on this 
business, yet I am of opinion that the strict 
and somewhat harsh rule of the bankrupt 
law concerning the keeping of books ought 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

2 [From 3 N. B. R. 13 (Quarto, 3).] 



not to- be extended to his case. The purpose 
of the act is to give to the assignee and the 
creditors full and authentic information of 
the state of the bankrupt's business; and it 
being presumed by congress that merchants 
and tradesmen ought to be able to keep books 
of account, it requires them to do so if they 
would avail of the full advantages of this 
law. But if the business has been wholly 
closed, so that no rights or interests can be 
subject to examination or decision in the 
banlanipt court, and neither debtors nor cred- 
itors remain, and the business was one which 
neither required nor received the use of any 
capital, so that there is nothing in it which 
can concern the assignee, or which the books 
could show him to his advantage, it seems 
to me that such past trading is not within 
the equity of the statute. And it is, perhaps, 
not within its letter, because it may well 
enough be said that he is not now a merchant 
or tradesman. It may be contended that the 
books themselves are the only proper evi- 
dence that the business is tlius wholly closed 
and past There would be great force in this 
suggestion as applied to any facts which 
could be shown to be of interest to the as- 
signee; but the mere fact that there is noth- 
ing in the books which concerns him, and 
would have been nothing, however well the3' 
might have been kept may be proved aii- 
imde. The schedules ard proofs of debts, 
and all the proceedings the case, tend to 
show that fact, and may be admitted for 
that pm-pose. 

That the trading has ceased or been sus- 
pended is not material; but when nothing 
of it remains to be disposed of, it is hardly 
right to consider the bankrupt to be a mer- 
chant or tradesman within the statute any 
more than if he never had been such. His 
trading, and Ms neglect to keep books, are 
alike immaterial to his present creditors and 
their representative, the assignee. 

I have been obliged, by my view of my 
duty, to refuse a discharge to some merchants 
and tradesmen, who seemed to me not to 
have complied with the law. I have done so 
reluctantly, where no intentional fraud was 
shown; [and I am happy to learn that meas- 
ures have been taken to review these deci- 
sions. I shaU be glad if the circuit court can 
construe the law more liberally for honest 
traders than I have been able to do, or if a 
different state of facts can be shown in any 
case;] 2 and I am not sorry to be able to say, 
that I do not find this bankrupt to be a mer- 
chant or tradesman within the fair construc- 
tion of the act of congress. Discharge grant- 
ed. 
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BAUKRUPTOT — CoNSTITnTIONAiITT OF BANKRUPT 

Amekdmext— Application for Homestead 
— Time for Filing Petition. 

1. Amendment of March 3d, 1873, to bank- 
rupt act [17 Stat. 577], considered, tinAMd con- 
stitutional in cases where petition is filed after 
passage of act; and in such cases wherein the 
petition is filed before passage of the amOTd- 
ment to the act, where, after the passage of the 
amendment to the act, there remains in the 
hands of the court an unappropriated fund. 

[Cited in Re Smith, Case No. 12,986. Over- 
ruled in Re Dillard, Id. 3,912. Cited in Re 
Jordan. Id. 7,515; Darling v. Berry, 13 
Fed. 670.] 

[Cited in Wooster v. Bullock, 52 Vt. 51.] 

2. The application for the exemption allowed 
by the bankrupt act [of 1867 (14 Stat. 517)] can 
only be made by bankrupt previous to obtaining 
his discharge. 

[See, contra. In re Deckert, Case No. 3,728-] 

[In the matter of W- W. Kean, Jere White, 
and others, bankrupts.] 

Thomas S. Flournoy and Charles Dabney, 
for claimants. 

B. B. Boulden, James M. Whittle, and W. 
W. Henry, for creditors. 

RIVBS, District Judge. These cases havp 
been presented and heard together by way 
of raising for decision a variety of questions 
upon claims of homestead. These questions 
arise under the late amendatory act of 3d 
aiarch, 1873; and, so far as they are unde- 
cided by me, relate to the application of the 
relief thereby granted in cases pending at 
the passage of the act The question of the 
unconstitutionality of this act was decided 
by me at my spring term, in Lynchburg, up- 
on very full and able argument; but I have 
been willing to reopen the subject and re- 
view my opinions at the instance of this bar, 
for Tvhose ability I have so much respect, 
and from whose researches I am accustomed 
to derive so much assistance. To dispose 
of these numerous cases, under the difEerent 
phases they "wear, we must seek to settile 
some general principles to serve as clues to 
lead us through this labyrinth. This labor 
we might be saved at the threshold of the 
inquiry, if, indeed, it be true, as contended 
for by the counsel opposing these claims, 
that this relief is unconstitutional because it 
divests rights of property without just com- 
pensation, and without due process of law, 
contraiy to the fifth amendment of the Unit- 
ed States constitution. I do not contest that 
there is a vested right in judgment liens, 
■which cannot be invaded under this provi- 
sion of the constitution, unless an express au- 
thority be found for it in another part of 
that instrument, all parts of which must be 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



construed and stand together. But the ex- 
press authority is ^ven, in the power of con- 
gress to pass a uniform baukrupt law. The 
scope of this power came directly under re- 
view of the supreme court in the Legal Tend- 
er Cases, 12 Wall. [79 U. S.] 457. The dis- 
senting justices in that case, while invoking 
in their behalf the fifth amendment of the 
constitution, and denying to congress the 
right to impair conti-acts, yet conceded to 
congress the power to avoid the one and ac- 
complish the other, in the passage of a bank- 
rupt act Chief Justice Chase says: "It is 
true that the constitution grants authority to 
pass a baukrupt law; but our inference is 
that in this way only can congress discharge 
the obligation of contracts. It may provide 
for ascertaining the inability of debtors to 
perform their contracts, and upon the surren- 
der of then: property may provide for their 
discharge." Justice Field, who also dissent- 
ed, said, pointedly: "The only express au- 
thority for any legislation affecting the obli- 
gation of contracts is found in the power to 
establish a uniform system of bankruptcy, 
the direct object of which is to release insol- 
vent debtors from their contracts, upon the 
surrender of their property." Without, there- 
fore, resorting to the doctrines of the major- 
ity of the court, I consider it as a conces- 
sion, in these cases, that congress has the 
power in enacting a system of bankruptcy, 
to infringe vested rights and impair the obli- 
gation of contracts. But it is argued that 
the late case of Gunn v. Barry [15 Wall. (82 
tJ. S.) 610] is an authority against this view. 
It is, however, upon a different question, 
namely, the power of a state, by constitution- 
al provision, to divest the lien of a judgment, 
and is, I am glad to find, a conclusive author- 
ity In support of the decision of our court of 
appeals upon the eleventh article of our state 
constitution. But it does not touch, in the 
remotest degree, the power of congress to 
disturb vested rights or impair the obliga- 
tion of contracts so far as the same may re- 
sult from the due exercise of its express pow- 
er to establish a uniform system of bank- 
ruptcy. I can only express my surprise that 
the bar or the press should quote this deci- 
sion as at all pertinent to the consideration 
of the provisions of a bankrupt law enacted 
by congress in pursuance of an express pow- 
er. It is of the essence of a bankrupt law 
to give exemptions and grant a discharge. 
Neither can be done without invading vested 
rights and desti-oying the obligation of con- 
tracts; both bave the same effect and not 
one more than the other; the objection ap- 
plies with equal force to the exemption and 
the discharge, and if waived, as waived it 
must be, to the discharge, it cannot be urged, 
as has been in argument here, as having 
greater force against the effect of the exemp- 
tion. 

The objection to the act of 3d JMarch, 1873, 
for want of uniformity, is far more plausible 
and difficult As the law stood before this 
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enactment, it gave the state exemptions in 
force in the year 1871. Objection Tvas made 
to that on account of the diversity of these 
state exemption laws; but that objection 
may be considered as overruled by the cir- 
cuit court of Missouri, in the Case of Beek- 
erford [Case No. 1,209], in which Justice Mil- 
ler and the district judge united in pronoun- 
cing the opinion of the court against the Va- 
lidity of this objection. This decision has 
been generally acquiesced in, and I have nev- 
er heard any authority quoted against it 
But while the propriety of recognizing state 
exemptions, however variant in the different 
states, as proper to be allowed by congi-ess 
in its bankrupt system upon the'same prin- 
ciple that these exemptions are respected and 
saved in the final process of execution from 
the United States courts, it is urged that this 
act of 3d March, 1873, goes beyond the state 
exemption eo nomine, removes restrictions 
therefrom, and in this way purports to 
amend the state constitutions and laws. We 
have seen that the power to exempt and dis- 
charge is plenary, and has no limitation but 
the discretion of congress. It cannot alter 
the state exemption for state pui-poses; this 
would be, indeed, as urged, to alter state 
laws; but I do not see why congress may 
not in its discretion, to effect cei-tain objects 
in its bankrupt system, relieve these state ex- 
emptions of restrictions deemed hostile to 
the spirit, principles, and aims of that sys- 
tem. If it does so it is a separate exercise 
of congressional power, adding uniformly in 
all the states to the exemptions made by 
them, and is an act defensible upon this the- 
oiy of the unlimited power of congress in the 
enactment of a bankrupt law over exemp- 
tions, whether given directly as an act of 
congress, or indirectly as a recognized and 
adopted act of the state. This act, there- 
fore, in unfettering the state exemptions of 
certain restrictions, and enlarging their op- 
eration, is in its nature mixed, and partakes 
of a state exemption in one aspect, and in 
the other of a congressional enlargement 
thereof. If, in the first aspect, it has been 
judicially sustained, as we have already seen, 
as meeting the requirements of the constitu- 
tion in point of uniformity, I do not see how, 
in the other aspect, it can be assailed as lack- 
ing this essertial attribute of uniformity. 
The congressional enlargement applies equal- 
ly to all the states, and gives a uniform rule 
whereby to administer these state exemptions, 
not in state courts, but in courts of bank- 
ruptcy created by congress to carry out their 
system of bankruptcy. I do not esteem it 
necessary to elaborate this view. I content 
myself with the brief statement of the rea- 
soning which conducted me to the conclusion 
that the act of last March was not obnoxious 
to this constitutional objection, however plaus- 
ible and difficult of solution it seemed at first. 
But if the ease had been stronger against the 
law, it would scarcely become me, in my in- 
ferior position in the federal judiciaiy, to 
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show such want of proper deference for a 
high coordinate department as to pronounce 
their act a violation of the constitution. This 
I might be constrained to do if my convic- 
tions of its unconstitutionality were dear and 
settled, and in such a case I should not shrink 
from the duty to do so. But I am inclined to 
believe that those who may not yield to my 
reasoning will at least agree that it is a case 
of doubt which should always be resolved in 
favor of the legislature. I must, therefore, 
accept this act as binding on this com-t, and 
to be construed and administered so as to ef- 
fectuate and advance the relief it was de- 
signed to give. To construe and apply it, it 
is well to consider the origin of this measure. 
It is a history not devoid of certain notable 
and curious interest that will repay us for a 
cursory detail of the circumstances out of 
which it arose. These circumstances are fa- 
miliar to the bar of this state, but probably 
unknown elsewhere. The limitation in the 
original act to "state exemption laws in force 
in the year 1864" cut ofiC the homestead provi- 
sion of our constitution, whether taken to be 
operative from its adoption at the polls in 
July, 1869, or its acknowledgment by con- 
gress in the readmission of the state to repre- 
sentation in its halls in January, 1870. 
Whether this effect was produced in other 
states I am not prepared to say; but it was 
Virginia that first moved, through its repre- 
sentatives, and led to the act of June 8th, 
1872, substituting the year 1871 for the year 
1864. This, therefore, embraced the home- 
stead of Virginia. But the question arose, 
judicially, what was that homestead? It fell 
to the lot of this court, at this place (In re 
AVylie [Case No. 18,109]) to give the first 
decision under this amendment of June 8th. 
1872. It will be recollected that the court 
was constrained to take the homestead as ex- 
pounded by the court of appeals of this state, 
and to hold it invalid and void as to debts 
antecedent to the time when the constitution 
took effect The point was immediately car- 
ried up for supervision to the circuit judge, 
who did not decide it; and recentiy it has 
been abandoned with the consent of Judge 
Bond, and the cases in which it arose are now 
to be considered here as affected by the act of 
last March. 

In this state of facts recourse was had for 
relief against this decision to congress for a 
new law. The power of congress to relieve 
the homestead of this resti-iction, and the 
bankrupt law of this distinction in debts be- 
cause of their dates, so destructive of the 
equality it establishes between all demands 
on the general assets of the banknipt, was ac- 
knowledged in the opinion of the court in the 
decision of these cases. Hence the object of 
the legislation asked, was primarily to re- 
lieve the homestead of this leading restric- 
tion, arising from the inability of the state 
constitution to impak- the obligation of con- 
tracts, which could not be aflarmed of con- 
gress in the express grant to it of the powei- 
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to establish a unifonn system of bankruptcy, 
Tvhich, we have seen, necessarily involved the 
dissolution of contracts. But, it seems, in the 
progress of affairs a secondary blow was di- 
rected at section three of article eleven of the 
constitution, which, by the phrase "other se- 
curity thereon," was held by this court to 
embrace liens of judgments or executions 
thereby made paramount to the claim of home- 
stead. This recital enables us to account for 
the remarkable and irregular character of this 
late act So far as it undertakes to declare 
"the true intent and meaning of the act of 
June," I suppose it to be without a precedent, 
save in the ancient parliaments of England, 
when it became necessary to declare what 
was the common or unwritten law of the 
realm. I have not seen, nor have I been re- 
ferred to any similar declaratory act of con- 
gress. But I am indebted to the industrious 
researches of Mr. Bouldin, of coimsel for the 
creditors, for an instance of such a declara- 
tory act in New Tork, which came under re- 
view in the case of People v. Board of Sup'rs 
of City & Co. of New York, 16 N. Y. 425; and 
in which it was held that it was ineflCeetual 
in regard to the interpretation of prior acts, 
"because the legislature had no judicial au- 
thority, and could not control the courts in 
respect to the construction of statutes in 'cases 
arising before the declaratory statute." If 
this declaration of the act was designed to 
persuade the court of a different interpreta- 
tion, it could not override the clear words of 
the statute, or impose upon the court a mean- 
ing at war with the true extent of homestead 
and the express subordination of homestead 
to judgment liens in the constitution itself; if 
designed to reprove the coiirt for an alleged 
misconsti-uction of law, it escaped challenge 
and examination, and is without just author- 
ity, and, in either aspect, wholly nugatory and 
inoperative. Hence, I feel warranted to dis- 
card from this act its mere "declarations," 
and to look only to its enactments. It has 
these clear terms of enactment, namely: 
"That the exemptions allowed the bankrupt 
by the said amendatory act shall be the 
amount allowed by the constitution and laws 
of each state respectively, as existing in the' 
year 1871, and that such exemptions be valid 
against debts contracted before the adoption 
of such state constitution and laws, as well 
as those contracted after the same; and 
against liens by judgments or decrees of any 
state court, any decision of any such court 
rendered since the adoption and passage of 
such constitution and law to the contrary not- 
withstanding." The addition to the law, as it 
stood amended on June 8th, 1872, consists in 
this provision, that "these exemptions be valid 
against debts contracted before the adoption 
of such state constitution and laws, and 
against liens by judgment or decree of any 
state court in spite of any decision of any 
such state court, rendered since the adoption 
of such constitution and passage of such 
laws." 



If we put together these several amend- 
ments and read them as one law, it will con- 
duce to a clearer understanding of these 
separate provisions. The exemption, there- 
fore, in the fifth clause of the first proviso of 
the fourteenth section of the original act 
should now read as follows: "And such other 
property not included ia the foregoing ex- 
emptions as is exempted from levy and sale 
upon execution or other process or order of 
any court by the laws of the state in which 
the bankrupt has his domicil at the time of 
the commencement of the proceedings in bank- 
ruptcy, to an amount not exceeding that al- 
lowed by such state exemption laws in force 
in the year 1871; and that these exemptions 
shall be the amount allowed by the constitu- 
tion and laws of each state respectively, as 
existing in the year 1871, and that such ex- 
emptions be valid against debts contracted be- 
fore the adoption of such state constitution 
and laws as well as those contracted after the 
same, and against liens by judgment or decree 
of any state court, any decision of any such 
court rendered since the adoption and passage 
of such constitution and laws to the conti-aiy 
notwithstanding." This presentation of these 
several amendments in one body seems to me 
to show conclusively that this grant is em- 
phatically of a state exemption, freed by con- 
gress of certain enumerated restrictions, and 
to be administered by the court in sti-ict con- 
formity with the constitution and laws a-eat- 
ing it. It is by no means confined to the grant 
of a specific amount, as has been urged in ar- 
gument; but it confines the state homestead 
to that amount, and we must look to the state 
constitution and laws to regulate and limit it. 
This is most conducive to the ends designed, 
most beneficial to the parties to be relieved, 
and most expedient on grounds of public 
policy. Hence, I have concluded to carry out 
the provisions of the homestead according 
the constitution and the homestead acts where 
they do not conflict with it But it is argued 
that these acts of the assembly abridge the 
homestead in the limitations they impose upon 
the estate of the claimant, but I am satisfied 
those limitations fairly set out and represent 
the homestead which the head of a family 
is entitled by the constitution "to hold for 
the benefit of himself and his family." In 
this matter, therefore, I feel free to follow, 
in the settlement of the homestead when 
claimed, the eighth section of the act ap- 
proved June 27th, 1870. Sess. Acts 1869-70, 
201, Where, however, the homestead act 
shall be deemed by me, in the absence of any 
decision on the subject by tihe supreme court 
of appeals of the state, to be in conflict with 
the constitution, I shall, of course, aim to pur- 
sue the higher guide of the constitution, and 
cheerfully conform to the sentence of the 
court of appeals when rendered. 

But it is an embarrassing question to decide 
how and when to apply this statute in pend- 
ing cases, and when the relief should be de- 
nied. The general principles of jurisprudence 
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demand that a law, though remedial, should 
speak for the futm-e, and should have no 
retroactive effect, unless its terms should 
plainly require it. There is no pretence that 
this particular statute is otherwise than pros- 
pective in its character. It cannot, therefore, 
in its application, be allowed to change or 
disturb vested rights, but the relief it gives 
can only be dispensed, in pending cases, 
where no such effects follow. In the case of 
U. S. V. The Peggy, 1 Cranch [5 V. S.] 103, even 
in the appellate court, a judgment, though 
rightful when rendered, was set aside to con- 
form to later and existing laws; but it was 
insisted "that in mere private cases between 
individuals, the court will and ought to strug- 
gle hard against a construction which will, 
by retrospective operation, affect the rights 
of parties." I concede the principle, there- 
fore, that I can only give effect to this bounty 
of congress, in pending cases, where it will 
not change the vested rights of parties, and 
then only in furtherance of the remedy, and 
in cure of the mischief which gave rise to the 
statute. Kent, Comm. 455; Potter's Dwar. 
St. 163. The mischief had been, in Virginia, 
that the bankrupt could not get his exemp- 
tion against debts contracted before the con- 
stitution went into operation; nor take it 
against liens of judgments and decrees. The 
act of March 3d, 1873, was designed to cure 
this evil. But in what cases did it cure it? 
Certainly in all cases commenced after the 
date of the act, but in none. It is argued, 
commenced one day before that date. Hence 
results the injurious anomaly that in two pro- 
ceedings, one begun in last February, and the 
other on 4th of March last, where in point of 
fact the rights of parties and the subjects 
of litigation were alike at the disposal and un- 
der the control of the com*t, the former would 
be denied and the latter allowed his home- 
stead. Gruel and discordant as the practice 
would be upon such an arbitrary test, it is 
claimed that it follows from a fundamental 
principle of the bankrupt law in section four- 
teen, which makes the assignment relate back 
to the commencement of proceedings in bank- 
ruptcy, and vests the title, by operation of 
law, to all the bankrupt's property and es- 
tate, real and personal, in the assignee, sub- 
ject to the exceptions thereafter specified. But 
observe, that exempted articles are express- 
ly saved from the vesting by virtue of said 
deed of assignment But to remove all doubt 
upon the subject it is expressly provided "that 
the foregoing exception shall operate as a lim- 
itation upon the conveyance of the property 
of the bankrupt to his assignees. And in no 
case shall the property hereby excepted pass 
to the assignees, or the title of the bankrupt 
thereto be impaired or affected by any of the 
provisions of this act" What is this but to 
declare by law that these exemptions, pres- 
ent or future, whenever allowable without 
distm-bing rights of parties, shall be taken 
as limitations upon the deed of assignment; 
and to interdict the use of any provision of 
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this act, including the title of the assignee, 
to impair or affect the bankrupt's rights of 
exemption? So far, then, as these exemptions 
can be allowed in pending cases by the prop- 
erty or fund being in the custody or under 
the control of the court they are guarued with 
peculiar sanctity and cannot be defeated by 
the title of the assignee. That title— that laim 
of vested right— must under all ckcumstan- 
ces and m every stage of the proceeding, 
yield to this paramount claim of exemption. 
This fourteenth section must be taken and 
construed as a whole, and all its parts made 
to consist one with the other. If so, it fol- 
lows with urresistible force that there can be 
at no time any vesting of title in the assignee 
so as to defeat these exemptions. This view 
of the act therefore, removes out of our way 
this narrow, and inconvenient, and injurious 
rule of construction which assumes the pas- 
sage of the act as the date to determine the 
validity or invalidity of claims of homestead. 
I am happy to be able to invoke the language 
of the law against this harsh, inflexible, and 
unreasonable rule. I prefer the more liberal 
rule, which requires me to dispense this boun- 
ty of congress, wherever I can do it without 
incurring the blame of interfering with the 
absolute vested rights of parties. I cannot 
think congi-ess intended to exclude from the 
numberless cases already pending, at the 
passing of this law, this measure of relief 
where no considerations of vested rights could 
be alleged against it, nor the means denied 
to the court of satisfying the meritorious de- 
mand. In the following out this principle of 
determination, I liave had cases of this sort 
arising out of the proceedings o£ state courts 
upon creditors' bills for the sale of realty. 
Before, or contemporaneously with proceed- 
ings in bankruptcy, the lands of the bankrupt 
have been sold, the sale confirmed, and the 
funds distributed; but because some of the 
bonds for the deferred payments wei-e out- 
standing and uncollected, I have been asked 
for the allowance of homestead out of the pro- 
ceeds of sale. I refuse it It would be to 
grant the bankrupt a homestead, not out of 
his own property, but out of the effects of 
others. Again, after the bankrupt is adjudi- 
cated, his lands are about to be sold under 
decree of a state court and he applies to me 
for a restraining order, under the allegation 
he is entitled to a homestead out of the lands. 
I feel constrained to grant it He has no oth- 
er tribunal that can give him this relief. He 
is civiliter mortuus, and all proceedings 
against him in the state courts must stop, 
unless the assignee is authorized to intervene 
and proceed with them. But if there is no al- 
legation of facts to establish a claim of home- 
stead, or otherwise to give jurisdiction on oth- 
er rightful grounds, the stay is denied and 
the parties left to legitimate their further pro- 
ceedings by making the assignee a party, 
with his consent and the consent of this court. 
I have thought it proper to state this, my 
practice in vacation, by way of illustrating 
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the principle I have assumed for my guid- 
ance. 

I now proceed to the consideration of the 
special questions raised by the causes in my 
hands. Of these, the chief is whether a dis- 
charged bankrupt can be readmitted to peti- 
tion for, and to be allowed an additional ex- 
emption granted after his discharge. Pro- 
ceedings in bankruptcy are strictly statutory 
proceedings. They are said to present a con- 
geries of suits in the multitudes of issues they 
raise between the bankrupt and his various 
creditors. The application for a discharge is 
one of these suits. In it there are separate 
pleadings and distinct issues. It is the final 
object of the bankrupt, and hence the act and 
the forms devised by the supreme court to 
cari-y it into effect furnish the mode and 
many precautions for the formal trial, if need 
be, by a jury, of the bankrupt's right to a 
discharge. When opposed it becomes a lis 
contestata of great interest to the parties, and 
when obtained a great boon to the bankrupt. 
It procures a release from his debts, with cer- 
tain exceptions, and can be pleaded as a full 
and complete bar against all suits brought on 
such debts, whereupon his certificate shall be 
conclusive evidence of the fact and regularity 
of the discharge. Before he asks for his dis- 
charge he has received his exemptions. Upon 
what terms, therefore, is he to be understood 
as leaving the court? Upon the abandonment 
of his assets to the administration of the court 
with no other claim, save to any surplus be- 
yond the satisfaction of his debts. He de- 
parts from the jurisdiction of the court with 
the single condition that any creditor, etc., 
may, within two years, contest the validity 
of his discharge on the single ground of fraud. 
I do not perceive, therefore, how he can ac- 
quire a locus standi in this court to ask for an 
exemption not existing at the time of his dis- 
charge. For these reasons I am of opinion 
that the petitions of W. W. Kean, discharged 
17th September, 1869, of Wm.. Risen, dis- 
charged 16th September, 1869, of Decatur 
Jones, discharged 29th November, 1869, and 
of A. G. Lewis, discharged 23d March, 1870, 
should be dismissed, at their respective costs. 
Where the bankrupt is yet before the court, in 
cases commenced before the last act, his claim 
to homestead depends upon the existence of an 
unappropriated fund, out of which it can be 
satisfied without the infringement of rights 
vested in others by decree or otherwise. It 
is not necessary that the property should re- 
main in specie. A mere sale, unaccompanied 
with a pledge of the proceeds, prior to the 
passage of tlie act, will not defeat this provi- 
sion, especially in this case where the claim- 
ant, waiving his allotment in kind, elects to 
take it out of the proceeds of sale. In cases 
instituted after June 8th, 1872, the right is 
clear to the homestead as against debts con- 
ti*acted after the constitution went into op- 
eration, and in those brought after March 3d, 
1873, it is relieved of this restriction, and is 
moreovei* good against the liens of judgments 
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and decrees. The grant in such cases follows 
as a matter of course upon fdUowing the steps 
I have prescribed. In the spirit of the con- 
stitution and the law, I accord to the claimant 
the selection of homestead; his assignee has 
nothing to do with it; when made, I require 
his assignee to report to me whether it be 
excessive or not in value, that report to lie in 
the clerk's office for thirty days for excep- 
tions, and if there be none, to stand confirmed 
unless good cause be shown to the contrarj-. 
But if the assignee should report the allot- 
ment excessive, or express any doubt about it, 
or if any creditor should desu-e it, I shall 
proceed by way of appraisement as directed 
by the homestead law of the state. Should 
the claimant select money or personal prop- 
erty for his homestead, he will be expected 
to indicate the mode in which it shall be pre- 
served or invested for the use of himself or 
family, as a homestead provision, subject to 
the limitations of the state law. In this way, 
I think, this act may be carried into effect 
with great advantage to our impoverished 
families, and without other injury to credit- 
ors than, what is incident to bankrupt laws. 
I am informed, our exemptions are by no 
means as great as those of many other states, 
I need not especially apply the doctrines I 
have stated, and the test I have chosen, to the- 
various other cases in my hands, but leave- 
counsel to do so in their respective cases, and 
submit to me their drafts of decrees in con- 
formity with this opinion. Should there be- 
doubt in) any case as to what category it falls 
under, it may be reserved for argument and 
decision upon its special circumstances. But 
I presume I shall be so understood by coun- 
sel as to enable them to agree upon their 
decrees, and the steps they may take for the 
revision of my judgment, and the correction 
of the errors into which I may have fallen. 
I am sensible of the novelty and difficulty of 
some of these questions, and of the Importance- 
of their being settled in a higher court. I' 
shall, therefore, be gratified if counsel shall 
Invoke the decision of the circuit court upoa- 
these points. 



JSEAN (HAGEN v.). See Case No. 5,899. 
KEAN (McMARRBN v.). See Case No. 8,901. 



Case No. 7,631. 

KEANB V. FOET SCOTT. 

[1 CenL Law J. 140.] i 

Circuit Court, D. Kansas. Nov. Term, 1873. 

Railway Aid Bonds — ^Defences. 

When there is legislative authority to a 
municipal corporation to issue negotiable bonds, 
it cannot defend against them in the hands of a 
bona fide holder for value, on the ground that 
the questions submitted to the voters embraced 
two distinct propositions, or for non-compliance 
by the railroad company to which the bonds 

1 [Reprinted by permission.] 
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were issued with the terms of the ordinance 
authorizing! their execution and delivery. 

This is an action [by Charles H. Keane] 
upon coupons attached to bonds issued by 
the city of Fort Scott, dated December 1, 
1870, in payment of a subscription to the 
stock of the Missouri, Kansas and Texas 
Eaihvay Company. The case is submitted to 
the court upon an agreed statement of facts, 
■consisting of the charters of the Union Pa- 
cific Railway Company, Southern division, in- 
corporated February 20, 1868, and the change 
-of its name, February 3, 1870, to the "Mis- 
souri, Kansas and Texas Railway Company." 
Also of the charter of the Labette and Seda- 
lia Railroad Company, and of the Missouri, 
Kansas and Tesas Railroad Company. On 
July 2oth, 1870, an ordinance of the city of 
Fort Scott was enacted submitting the ques- 
tion of subscribing $75,000 to the capital 
stock of the Missouri, Kansas and Texas Rail- 
way Company, and $25,000 for the pui-pose of 
procuring the right of way for the road of 
said company through the corporate limits of 
the city, and the purchase of groimds for de- 
pot and machine shops to be donated to the 
company. Ballots to be "for" or "against" the 
stocli and donation. The proposition carried, 
and the city was authorized to subscribe §73,- 
000 to the stoel?: of the M., K. and T. Railway 
Company, on the fallowing fundamental con- 
ditions: (1) The company within six months 
to cause to be constructed and completed its 
road from Sedalia, Missouri, to Fort Scott, 
Kansas, and as soon thereafter as practica- 
ble, southwesterly. (2) The said company 
shall make said line from Sedalia the "great 
through line by the way of Fort Scott to the 
southwest," etc. (3) Fort Scott to be the 
end of a division of the road, at which engine 
houses and machine shops shall be erected 
before they are at certain other points, and 
as soon as the road needs them. (4) Bonds 
shall be issued by the city for the ?75,000. 
(5) These bonds are to be placed with a trus- 
tee chosen by the parties, "to be kept by the 
trustee until such time as said company shall 
have constructed and put in practical opera- 
tion its road from Sedalia to Fort Scott, when 
he shall deliver them to the company," said 
trustee to give bond to the city for $150,000 
for a faithful performance of his duties. (6) 
The stock of the city to be sold and assigned 
for a nominal consideration to the Land 
Grant Railway and Trust Company of New 
York. (Stated to be a Pennsylvania corpora- 
tion to New York.) (7) Depot grounds, etc., 
to be procured by the city and donated to the 
company. On December 5th, 1870, an ordi- 
nance of the city of Fort Scott was passed, 
reciting the previous ordinance, and that the 
proposition submitted received 523 votes for, 
and 3 against, and "that the terms and condi- 
tions upon which the said subscription, and 
the issue and delivery of said bonds (were 
made), have been complied with by said com- 
pany," and ordaining: (1) That the city sub- 
scribe for the $75,000 of stock, and it ap- 



points John G. Stuart its agent to make the 
subscription. (2) For one dollar the city as- 
signs its stock to Parsons, trustee for the 
capitalists who consti-ucted the road. (3) 
The city attorney is ordered to prepare the 
bonds of the city to bear date December 1, 
1870, etc., to be signed, etc., and delivered to 
the company; and these are the bonds to 
which the coupons in suit were annexed. 

Grant & Smith, for plaintiff. 
Stewart & McComas, for defendant. 

DILLON, Circuit Judge. Upon the agreed 
statement of facts the court holds: (1) That 
the plaintifC is presumed to be a holder for 
value, and without notice of the coupons in 
suit, and is entitled to recover unless there 
is some defence available to the city as 
against such a holder. (2) The only defence 
open to the city against such a holder of its 
bonds, is want of power to issue them; mere 
irregularities in the exercise of the power 
will not avail. 

The defence that the bonds are void be- 
cause the stock was never subscribed, if true 
as matter of fact, is not available to the de- 
fendant. The bond recites that "it is issued 
under the laws of Kansas, and in pursuance 
of an ordinance of the city of Fort Scott, ap- 
proved July 22, 1870— $75,000 subscription to 
the Missouri, Kansas and Texas Railway 
Company." This recital estops the city to 
make this defence, and hence it is not a 
good defence against a holder of the bonds 
for value before due and without notice. 
The same observations hold in reference to 
the provisions of the ordinance, that tlie 
stock issued for the bonds should be trans- 
ferred for a nominal consideration by the 
city, and the failure of the company in re- 
spect to the erection of machine shops. It 
is contended that the submission to the vot- 
ers was not according to the statute author- 
izing "the city council of any city of the 
state to subscribe for the stodJ of any rail- 
way company of the state upon such condi- 
tions as it may prescribe, provided there is a 
majority vote in favor of the subscription." 
Gen. Laws 1868, c. 23, § 51. The objection 
is that the ordinance submitted a proposition 
to vote $75,000 to the stock of this rail- 
way company, and $25,000 for another pur- 
pose, and that a joint subsa'iption is unau- 
thorized. But the vote was taken in this 
manner, and carried by 523 votes against 3 
votes, and the bonds have been issued. Now 
a defect or irregularity in the manner of 
making the submission will not invalidate the 
bonds in the hands of innocent holders for 
value; and under the decision of the supreme 
court of the United States it is doubtful, if 
there had never been an election, but the 
bonds were nevertheless issued and in the 
hands of innocent holders for value, whether 
the defence of want of election would avail 
the municipality which issued them. But 
here this point does not arise; for there was 
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an election and the proposition carriefl, and 
the ordinance authorizing the issue of the 
bonds so recites. The objection to the sub- 
mission would probably have been weU taken 
in a suit to prevent the issue of the bonds, 
but it comes too late now. 

Another defence is that the bonds are Yoid 
because the railroad company to which they 
were issued had no authority or power in 
law to build the road into or through the city 
of Fort Scott. But upon the agreed state- 
ment of facts this does not appear, and 
from the agreed statement taken in connec- 
tion with the recitals in the act of March 
2, 1871, relating to the Missouri, Kansas 
and Texas KaUway Company, it would seem 
that the company had such power; and it 
appears from the ordinance of December 5, 
1S70, that the company did build the road 
and in all respects comply with the terms 
and conditions on which it was to be- 
come entitled to the $75,000 subscription. 
The decisions of the supreme court of the 
United States upon the subject of municipal 
railway-aid bonds cover the case, and under 
those decisions the defences of the city here 
relied on are not good. Judgment for the 
plaintiff. 



Case ]S"o. 7,633. 

KEANE et al. v. The GLOUCESTER. 

[Bee, 399; 2 Dall. 36.] 

Admiralty Court, Pennsylvania. 1782.1 

Prize— Privateeu—Secosd Libel— List op Crew 

— ^Payment Over of Funds by Marshal — Pot 

ON Shore — Articles of Agreement. 

[1. A libel lies in admiralty by the members 
of a privateer's crew for their respective pro- 
portions of the prize.] 

[2. The fact that a libel has been filed in a 
prize case by the captain and a decree of con- 
demnation entered, and the prize sold, and dis- 
tribution ordered according to the list of the 
■crew, does not prevent the court from taking 
cognizance of a second libel by members of the 
crew who claim that they have been improperly 
omitted from the list. The court will consider 
tlie second libel as a supplemental proceeding.] 
[Cited in Robmson v. Hook, Case No. 11,956.] 
[3. The marshal, having the money in his 
hands derived from the sale of a condemned 
prize adjudged to the crew of the captor, is not 
exonerated from liability by paying out the 
money in accordance with the list of the crew 
furnished by the captain. He ought, before 
making such payments, to obtain the order of 
the court.] 

[4. The libellants under articles of agreement 
shipped on board a privateer at Philadelphia, 
-and proceeded down the river to Chester, where, 
without any objection to (heir skill or ability, 
they were put ashore, without their own con- 
sent, by the captain, who then destroyed tiie 
old articles, and caused new ones to be signed 
by those on board. Held, that the libellants are 
properly members of the crew, and entitled to 
their proportionate share of the prizes.] 

[Cited in brief in The Brutus, Case No. 2,060-] 

This was an appeal from the admiralty of 
Pennsylvania [Case No. 8,970], and after 

1 [Affirming Case No. 8,970.] 



argument, Paca and Griffin, the presiding 
commissioners, delivered the following sen- 
tence. 

BY THE COURT [HOPKINSON, J.]. Two 
objections are made to the decree below. 
The first objection is, that a libel does not 
lie by the crew of a privateer, for their re- 
spective proportions of a prize. The sec- 
ond objection is, that the libellants, in this 
case, are not part of the prlvateei^e crew, 
nor captors, entitled to a proportion of the 
prize stated in their libel. 

With regard to the first objection, we are 
of opinion, that a libel does lie, and that it 
is the proper and regular mode of redress: 
for, the commission of a privateer, accord- 
ing to the form established by congress, ex- 
tends not only to the captain, but also to 
the ship and crew; they are captors, as 
well as the captain, and their rights to the 
thing captured, is equally founded on the 
commission. The ship is figuratively con- 
sidered as an agent, and represents the own- 
ers. Articles of agreement generally direct 
the distribution; but if no articles are ex- 
ecuted, the admiralty courts will make dis- 
tribution, in proportion to the number, inter- 
est and merits of the captors. But, it is 
said, "the admiralty court, in this case, had 
exercised all its jurisdiction and power; 
that a libel was filed by the captain, and a 
decree passed for condemnation; that the- 
prize has been sold, and the money lodged 
in the hands of the marshal; that the mar- 
shal must make distribution according to the 
list of the crew, which the captain shall de- 
liver; and if the captain makes a false list, 
the party injured has no other remedy than 
by an action at law." The original libel, we 
find, was filed by the captain, in behalf of 
himself and crew, and the decree adjudges 
the prize to the captors. The marshal has 
sold the prize, and the money lies in his 
hands; on application, he refuses to pay 
the libellants; and the question is, what is 
the mode of redress? 

We are of opinion that the libellants had 
a double remedy: They had an action at 
law, for money had and received to their 
use; and they were entitled to a supple- 
mental libel, upon which a decree and order 
might have been obtained, to compel the 
marshal to pay the money. Such a libel is 
nothing more than a form of proceeding, to 
carry into execution the original decree; 
and if the admiralty courts are competent 
to give judgment, they must be competent to 
carry it into execution. We are also of opin- 
ion, that if a marshal makes distribution, 
without the orders of the admiralty court, 
he does it at his peril. The list or return of 
the crew by the captain, is no justification 
for his payments. He is the officer to carry 
the decree of the court into execution, and 
he must take care that his payments are 
made according to such decrees; for, on 
misapplication of the payment, a libel will 
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lie to make him responsible. If he ■would 
■^therefore aet safely, he ought, Defore he 
makes his payments, to obtain the order and 
direction of the court; and the admiralty 
courts ought not to make an order, without 
previous measures to guard against fraud 
and imposition, by providing for latent 
claims. 

But on the second groimd, it is said, the 
decree below ought to be reversed; which is, 
that the libellants are not part of the priva- 
teer's crew, nor captors, entitled to the prize 
stated in their libel. It is proved, and ad- 
mitted on all liands, that the libellants were 
shipped on board the privateer, at Phila- 
delphia; that they were shipped imder the 
articles of agreement, and shipped and re- 
ceived on board, as part of the privateer's 
crew; that, as part of the privateer's crew, 
they navigated the privateer down to Ches- 
ter; that there the captain, without any ob- 
jection to their skill or ability, ordered them 
on shore, and obliged them to abandon the 
privateer, and left them; and that after- 
wards he, and all the residue of the crew, de- 
stroyed the original articles of agreement, and 
executed a fresh set. 

Under the circumstances stated and admit- 
ted, we are of opinion, that the libellants are 
entitled to a full proportion of all prizes which 
were captured during the cruize, for which 
the libellants were engaged, and from which 
they were forcibly excluded. We have al- 
ready observed, that the right of the crew 
to captures is not founded on the articles of 
agreement; but on the privateer's commis- 
sion. When the libellants were shipped at 
Philadelphia, and received on board by the 
captain as part of the crew, the right under 
the commission attached. This right they 
derived from an authority, paramount to the 
captain, and therefore the captain could not 
arbitrarily deprive them of it. But it is said, 
the captain, only, did the wrong; and there- 
fore he alone should be responsible for it, and 
not the residue of the crew. 

The libellants do not seek a compensation 
for a wrong; they are not in pursuit of dam- 
ages for a tort. When they were shipped 
and received on board at Philadelphia, they 
then became part of the crew, and the right 
to capture and make prizes was a right they 
held jointly with the ship and officers, and 
residue of the crew. The articles of agree- 
ment directed thedisti-ibution, and ascertained 
the share; and the libel is for shares, accord- 
ing ta the articles. The demand, therefore, 
which the libellants make, does not lessen the 
shares of the residue of the crew, nor call 
on tliem for a compensation: it is a demand, 
which the residue of the crew acknowledged, 
and agreed to, when they executed the arti- 
cles. But it is said, on the dismission of the 
libellants, their proportion of the risk and la- 
bour fell on the residue of the crew; and, 
therefore, they ought to have an additional 
compensation beyond the articles of agree- 
ment. Whatever compensation they may, in 



justice, be entitled to, they cannot dispense 
with, nor derive it from the articles of agree- 
ment. The articles make no provision for 
such events, and no man, on board, can claim 
beyond the extent of the articles. On this 
ground it is, that although a mariner, who is 
once shipped on board, and is dismissed by the 
captain, without fault, before the voyage is 
ended, is entitled to his stipulated wages, for 
the whole voyage; yet the residue of the 
crew can only claim to the extent of their 
contract; although, by the dismission of such 
mariner, the risk and labour become propor- 
iionally greater. 

But, it is said, that after the dismission of 
the libellants, new articles were executed by 
the captain, and residue of the crew; by 
which their shares of prizes were augmented, 
in proportion to the lessening of the crew, by 
the libellants' dismission; and, that the libel- 
lants' claim affects their right, under the sub- 
sequent articles. The captain and the residue 
of the crew could not cancel the original arti- 
cles of agreement. When a contract is made, 
it can only be dissolved by the consent of 
all pai-ties. The after articles, therefore, can- 
not affect the original articles, nor authorise 
a departure from them. These articles, in- 
stead of militating against the libellants* 
claim, tend to establish it on another ground: 
for, they shew that the residue of the crew 
approved of the dismission, and therefore 
ought to be considered as participes criminis, 
and equally responsible with the captain. 

But, it is said, "that the libellants did not, 
by any personal service, contribute to the 
capture in the present case; that the prize 
was taken by the ship, the captain and offi- 
cers, and residue of the crew; and, that al- 
though the libellants had a right under the 
commission to make captures, yet the right 
was not exercised in the capture of the prize- 
in question." The ship, captain, officers, and 
crew, were joint-tenants of the right to cap- 
ture and make prizes conceded by the com- 
mission. Whatever was acquired in conse- 
quence of this joint right and interest must 
be considered as common stock, and like the 
case of a joint partnership, not subject to sur- 
vivorship. Where the right and interest is a 
joint concern, the question never can be ma- 
terial, which of the parties have been most 
active and alert: the only question that can 
arise must be, whether the joint concern and 
interest is fairly subsisting. Upon the whole, 
we are of opinion, that the decree below be 
affirmed, with costs to the libellants. 
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Case :Ko. 7,634. 

The KEARSARGB. 

[1 Ware, 546.] i 

District Court, D. Maine. Jan. 3, 1855.i> 

Mauitime LiBSS— Construction of Vessel— Ma- 
terial Furnished — Waiver of Lien by Giv- 
ing Credit— Lien for Insurance — Material 
TJsED IN Two Vessels— Creditor of Builder. 

1. Tlie lien given to material men, mechanics, 
a.nd laborers, by chapter 125, § 35, of the R^ 
vised Statutes of Maine, for materials furmshea 
and labor performed for and on account of a 
vessel, is not restricted to mechanics and labor- 
ers, but extends to merchants and all persons 
who render like services. 

2. It does not cover charges for tools or oth- 
er articles used by the workmen in doing the 
work, but only materials which go into the ship 
and make part of it when finished. 

[Cited in Woolly v. The Peruvian, Case No. 

18,031J 
[Cited in Barstow v. Robinson, 2 Allen, 606.] 

3. It does not extend to a merchant who pro- 
cures insurance on a cargo of timber purchased 
for and used in the construction of the ship, 
such a person not being in the sense of the 
law a furnisher of materials. 

4. A credit given to the builder is not neces- 
sarily a waiver of the lien, but is only so when it 
is inconsistent with it, 

5. If the lien is limited in time, and the cred- 
it extends beyond the duration of the lien, it is 
an absolute waiver; but if the terms of credit 
may expire before the lien does, then whether' 
the lien is waived or not is a question of inten- 
tion. 

6. If the owner is building two vessels at the 
same time, and materials are furnished general- 
ly for both, the material man has a lien on both 
the vessels, and may enforce it against either of 
them. 

[See note at end of case.] 

7. A creditor, who advances money to the 
builder on a mortgage of the vessel, succeeds 
to the place of the owner, and takes an inter- 
est in the vessel subject to the liens of the mate- 
rial men and mechanics. 

In admiralty. . 

Mr. Shepley, for libellants. 
Mr. RaBd, for claimants. 

WARE, District Judge. This Is a libel by 
material men against the hull of a new ship, 
since named the Keju'sarge, for the value of 
materials furnished. The case involves sev- 
eral questions of considerable importance to 
the ship-building interest in this state, some 
of which are novel and of no inconsiderable 
difficulty. Messrs. E. & E. Perkins of Bidde- 
ford, on the 9th of December, 1853, entered 
into a contract with Charles O. Sawyer and 
seven others, to build for them a new ship, — 
the builders to furnish all the materials and 

1 [Reported by Hon. Ashur Ware, District 
Judge.] 

2 [Reversed in Case No. 7,762.] 
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complete the vessel ready to receive her rig- 
ging, and to be delivered in the month of Sep- 
tember following. The form and dimensions 
of the vessel are particularly set forth in the 
contract. By the agreement the builders were 
to get insm-ance on the vessel while she was 
on the stocks. The price agreed was ^42 a 
ton, but the purchasers were to pay only for 
650 tons admeasurement, if she even exceed- 
ed that tonnage. It was further agreed that 
the builders should give a mortgage of the 
vessel to the purchasers as a security for their 
advances, which was accordingly done In 
March, 1854. Two thirds of the price was to 
be paid while the work was in progress, 
and one third when she was completed and 
ready for delivery. 

This contract having been made, the build- 
ers applied to Messrs. Lyman & Richardson, 
of this town, to supply them from time to time 
in the progress of the work with articles of 
ship-chandlery, which was accordingly done 
to the amount as charged in the bill of §944.- 
27. The builders having failed to pay, this 
libel is brought to enforce the lien for the 
price given by the statute of the state. It is 
not denied that the articles enumerated in 
the schedule annexed to the libel were fur- 
nished for and on account of this ship, to- 
gether with another which the contractors 
were building at the same time, and in the 
same ship-yard. The influence which this 
fact, that the materials were furnished on 
account of two vessels and not of one only, 
has on the lien, wUl be considered after dis- 
posing of some particular objections which 
are independent of this. 

A doubt was suggested at the argument, 
but not much insisted on, whether the benefit 
of the statute lien extended to a merchant 
who furnishes materials for the construction 
of a ship in the ordinary course of his busi- 
ness and trade. The words of the statute 
are: "Any ship-carpenter, caulker, black- 
smith, joiner, or other person, who shall 
perform labor or furnish materials for or on 
account of any vessel building and standing 
on the stocks, or under repairs after having 
been laimched, shall have a lien on such ves- 
sel for his wages or materials until fom: days 
after such vessel has been launched, or such 
repairs afterwards have been completed." 
The doubt suggested is, whether the law hav- 
ing enumerated certain classes of mechanics 
and laborers, the additional words 'or other 
person' ought not by a just interpretation of 
the law to be restricted to persons ejusdem 
generis. Though it may be probable that 
the legislature had principally in view the 
classes of persons named, as being the de- 
scription of persons who most frequently 
needed this additional security, yet as they 
have used words which extend the remedy 
to all persons who render like services, it 
would be an unwarrantable constmction of 
the law to limit its operation to any particular 
classes of the community. 
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An objection is also made to certain items 
in the account as not being covered by the 
statute lien. First, there is a charge for 
Manilla cordage, which did not go into the 
construction of the vessel, but was used in 
making derricks employed by the workmen 
in moving and raising the timber. Two other 
charges for augers used by the mechanics 
in doing the work are open to the same ob- 
jection, and I think it is well founded. It is 
said that heretofore it has been the practice 
of auditors in settling the accounts to allow 
such charges, and that they have been passed 
without objection. At the same time it is 
admitted that such allowance passed sub si- 
lentio, cannot be urged as an authority when 
the objection is taken. It may be said, in a 
certain sense, that tools used by mechanics 
in doing the work, and procured for that 
purpose, are furnished for and on account of 
the vessel. But the reasonable intendment 
of the law extends only to such materials as 
are used, and in some sense consumed in the 
construction of the ship, and when com- 
pleted, make part of her either as incorporat- 
ed into the body of the vessel or as appur- 
tenant to her. Thus the law may perhaps 
cover materials used in the construction of 
a boat built for the ship's use, and going with 
her as an appurtenance. This appears to 
me to be not only the natural and obvious 
intent of the law, but this consti-uctlon is 
strengthened from the nature and operation 
of the lien. When, on a contract of sale, 
the law gives to the vendor a lien on the 
thing sold, as a security for the purchase- 
money, an imperfect title only passes to the 
vendee. But it becomes a perfect and unin- 
cumbered title when the price is paid. If 
the tools used by the mechanics, in the per- 
formance of the work, are, in the sense of 
the law, furnished for and on account of 
the vessel, by the payment of the price they 
would pass to the owners as appurtenant to 
the ship. Such, I think, cannot have been 
the intention of the legislature. 

Another item in the account objected to is 
a chai'ge of insurance paid by the libellants 
on a cargo of timber procured for the ship 
and used in her construction. Had such a 
charge been made by the vendor and fur- 
nisher of the materials, it might perhaps, 
like freight, be allowed as part of the cost of 
materials at the place of delivery, unless by 
the bargain they were to be delivered at the 
ship-yard of the builders, and then the in- 
surance as well as freight would be involved 
in the price. But the insurance here was 
procured by a stranger, and if he can claim 
in this libel, it must be in the character of a 
material man. But the mere payment of in- 
surance on a cargo of lumber, though actual- 
ly furnished for the ship and used in the 
consti'uction, cannot give him the character 
of a furnisher of materials in the sense of 
the law. It is not sufficient for a party to 
show that his money was contributed to 



building the ship and has gone into her con- 
struction. The lien is given by the statute 
not to persons generally who have contribut- 
ed .and furnished means towards building the 
ship, but to creditors of a certain description; 
and to entitle a party to the privilege, he 
must bring himself within the descriptive 
words of the statute as a furnisher of mate- 
rials and labor. A person who merely pays 
the insurance on a cargo of materials, being 
an entire stranger to the contmet for fur- 
nishing them, stands, in relation to the ship, 
merely as one who loans or advances money 
for her use, and whatever natural equity he 
may have against the vessel, he is not enti- 
tled to the statute lien. 

Another objection is made which goes to 
the whole claim set up in the libel. It is 
that the materials were sold on credit. It is 
often stated in books of undoubted authority, 
in reference to this class of maritime liens, 
that giving credit is a waiver of the lien. 
But it is obvious that these general obseiva- 
tions must be received with some limitation, 
since the credit is the sole foundation of the 
lien. The true formula, in which the doctrine is 
expressed, is that credit is a waiver when it is 
inconsistent with the lien. When it is not in- 
compatible with the lien, whether it is waived 
or not is a question of intention. Where 
credit is given for a definite and fixed period, 
this is often held to be an Implied waiver of 
the lien from the presumed intention of the 
parties, especially that of the vendor, to rely 
on the personal responsibility of the purchas- 
er. This is, however, only a presumption, 
which, like all other presumptions which have 
their origin in the jurisprudence of the com'ts, 
and are not made absolute by the legislature, 
is liable to be overcome by evidence to the 
contrary. If the law limit^> the duration of 
the lien to a certain period, and the term of 
credit extends beyond this period, then the 
presumption practically becomes absolute, the 
credit being incompatible with the lien. And 
if the law limits the lien to an uncertain pe- 
riod, as in this case, till four days after the 
vessel is launched, and this expires before the 
time of payment arrives, the lien is gone. 
But if the day of payment arrives while the 
lien is in force, whether it is a waiver or not, 
is a question of fact and not of law, depend- 
ing on the intention of the parties. And this 
intention, in the absence of direct proof, may 
be inferred from circumstances as in any 
other case. The presumption of jurispru- 
dence raised by judicial tribunals may al- 
ways be overcome by evidence. The courts 
have no authority to create absolute and con- 
clusive presumptions that shall prevent a 
party from proving the truth; their office be- 
ing to interpret and apply the law to the 
cases before them, and not to make the law. 
Nothing short of the supreme power of the 
legislature can create conclusive presump- 
tions, juris et de jure as they are called, that 
shall debar a party from proving the truth 
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of Jiis case. 10 Toidlier Droit Civil, No. 32, 
etc.; Domat, Lois Oiviles, liv. 3, tit. 6, § 4, 
No. 5. 

In this case the items were charged in an 
open account without any express agreement 
as to the time of payment, but the undei- 
standing, as proved by one of the builders as 
well as by the clerk of the libellants, was 
that the payment was to be made when the 
vessel was finished, that is, before the extinc- 
tion of the lien. By the contract of the build- 
ers with the purchasers of the ship their last 
payment was to be made at the same time. 
The natural inference from this credit, sup- 
posing it to have been an absolute credit for 
that time, seems to be not that the lien was 
waived, but that credit was given to the 
ship as well as to the party. But it appears 
that at the bottom of the account in the ledg- 
er there is a memorandum in pencil in these 
words, "average due December 20," and the 
argument is, that an absolute credit was 
given to that date, and this was after the lien 
had become extinct. This memorandum was 
made by the libellant's derk, and his explana- 
tion is natmral, and, to my mind, satisfactory. 
It is the practice of the libellants, on such 
accounts, to charge interest after they have 
been due six months, and the memorandum 
was made merely to show from what time 
interest was to be calculated, not that the 
debt was not demandable before that time. 
My opinion is that there was no intention to 
waive the lien, but that the vendors intended 
to rely upon it. 

But the most embarrassing question re- 
mains to be considered. The lien is given 
when materials are furnished for or on ac- 
count of any ship or vessel, apparently con- 
templating a single vessel. The Mesa:s. Per- 
kins, when they bargained for and procured 
these materials, were building two ships in 
the same ship-yard, and the materials were 
furnished for both. They were so charged 
in the books of the libellants, and the credit 
was given not more to one than the other. 
The two were of the same size and model, the 
same moulds being used for both. The lien 
is given to the furnisher of the materials who- 
ever may be the owner, whether the builder 
who contracts for the materials, or the per- 
son for whom the ship is built, or one who 
may purchase It while it is in the progress of 
construction. The statute may be said to look 
to the ship as a principal debtor, though the 
owner or builder is also personally liable, and 
it is a 11^1 against all the world. It is a 
lien beneficial to the buUder as well as the 
material men and mechanics. It strengthens 
the credit of builders, and enables them to 
obtain their materials on easier terms, a con- 
sideration not to be overlooked in this state, 
where there is so large an amount of capital 
and industry employed in this business, and 
where builders, being usually men of lim- 
ited means, require this collateral support of 
their credit. The statute, being a remedial 
and beneficial statute, ought not to receive a 



strict and narrow construction, which would 
contract its remedies and restrict its benefits, 
but be allowed its full and fair operation. 
The words of the law look, it is true, to a 
single vessel; but when the materials are fur- 
nished for two, building as these were by the 
same builders, there does not seem to be any 
reasonable doubt that the case is within the 
policy of the law and the intention of the leg- 
islature. Nor is there any difficulty in giving 
the remedy when they are owned by the same 
persons. 

But this case is complicated with another 
difficulty. The two vessels wer^ both under 
contract of sale, while they were on the stocljs, 
and to different purchasers. At the time 
when they were completed and ready to be 
launched, the builders, who procured the ma- 
terials, had parted with their whole interest 
in them, at least in the one libelled. The ma- 
terials having been furnished on the credit 
of both, the difficulty and embarrassment 
arises, which was insisted upon at the argu- 
ment In giving effect to the lien, on what 
principle must the court proceed In making 
the apportionment? One of the builders, who 
was examined as a witness, testified as to 
several items in the account, that they were 
procured for, and used in the construction of 
this vessel; and though the credit was given 
to both, these may possibly be said to come 
within the meaning of the statute, as being 
for or on account of this vessel. But in regard 
to the greater number of charges, they were 
furnished for both and used in common for 
both. The libellants, in making up their 
schedule annexed to the libel charged one 
half of the whole bill to this vessel, leaving 
the other half as a charge on the other. 

The present case may perhaps be consider- 
ed as simplified by the fact that both vessels 
were of the same size and model, and that 
the materials may fairly be presumed to have 
been appropriated about equally between 
them, as the libellants assume to be the fact 
in this suit. But though this principle might 
perhaps be equitably applied to the present 
case, it might not afford a safe rule for cases 
analogous to it in their general character, but 
differing in their special facts. Suppose that 
the vessels were of different size and form, or 
put a stUl more complicated case of more 
than two vessels being built at the same 
time, all differing in form and tonnage, and 
the materials furnished, as in this case; on the 
credit of all. and all belonging to different 
owners, though built by the same builders; 
there would be a real difficulty in making the 
apportionment, if it in fact be necessary for 
the material men to show the appropriation. 
Whether this be necessary, in the case sup- 
posed, in order to save the lien, is a question 
of no inconsiderable importance, provided the 
statute lien extends to a case where the ma- 
terials are furnished for more than one vessel 
in the course of construction at the same time. 
The lien is given where the materials are 
furnished for. and on account of the vessel. 
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Undoubtedly it may be necessary for the ma- 
terial men to sLotv tiiat they were such as 
are suitable to the object, and of such an 
iimount as might be supposed to be required 
for that piu'pose. But the act does not go on 
to add, used for, and in the construction of 
the vessel. All that the words of the statute 
requu:e is, that they should be furnished for 
and on account of the vessel. 

Nor does it appear to me that more is re- 
quired by the policy and object of the law. If 
the material men were required to prove the 
appropriation of the materials, and follow 
them into the very ship to which they were 
applied, in a case like the present, when more 
than one ship was being built, it would be re- 
quiring of them, as the evidence in this ease 
shows, what it would be impossible for them 
to do. It would be practically equivalent to 
annulling the lien in all cases like the present. 
Where materials are furnished for more than 
■cue vessel, being built at the same time, and 
by the same builders, if the law extends to 
such a case, then the lien extends to the 
whole. This statute lien, for the time that 
it endures, four days after the vessel is 
launched, appears to me to constitute a legal 
hypothecation; and an hypothecation, like a 
mortgage, from which it differs only in name, 
from its own nature is entire in the totality 
of the whole mass of property hypothecated, 
and entire in every part. "Tota in toto et 
tota in qualibet parte." Code, 8, 28, 6. "Prop- 
ter indivisam causam pignoris." Dig. 21, 2, 
G5; Dig. 20, 1, 19; Domat, liv. 3, tit. 1, § 1, 
No. 18; 6 Touiller, Nos. 762, 763. Being a jus 
in re, and in its nature indivisible, it adheres 
in its totality to every portion of the hypothe- 
cated property, as a secmity for the creditor, 
whoever may be the owner, and unafCected by 
any change of ownership after the lien at- 
taches. It is like the hypothecation of the 
ship and freight for wages. The seamen in 
a proceeding in rem, for their wages, are not 
obliged to proceed against both jointly, but 
may recover the whole from either separately, 
though the ship may belong to one party, and 
the freight to another. If this analogy is fol- 
lowed, it removes all the difficulty of appor- 
tionment. The material men are not obliged 
to proceed against all for the total debt, nor 
against each separately for its ratable part, 
but may recover the whole debt from any one, 
and leave the equities between the different 
owners to be settled among themselves. De- 
cree for the libellant. 

NOTE. The decree in this case was reversed 
by the circuit court on appeal [Case No. 7,762], 
on the ground that the statute, giving a lien 
where materials are furnished for a vessel, is to 
be strictly construed, and does not apply, if 
they are furnished for two vessels together, and 
it does not appear to which they were appropriat- 
ed. It was further held, that the purchaser, 
by afterwards using them in either vessel, made 
an appropriation, which gave the seller a lien, 
under the statute, on that vessel. And the case 
was sent to an assessor to ascertain what part 
of the materials were used in building the Kear- 
sarge. 
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KEATING V. KEEPER. 

[5 N. B. R. (1871) 133; 1 4 Am. Law T. 162; 
1 Am. Law T. Rep. Bankr. 266.] 

Circuit Court, B. D. Michigan. 

Fkauddlent Conveyance — Actiok to Set Aside 
— Bankrupt Grantor — Deed to Wife — 
Wife's Earnings. 
A debtor conveyed his farm to his wife but 
did not record the deed until seven years after 
its execution; during this time, however, he 
appeared as the owner. Being adjudged a bank- 
rupt, his assignee filed a bill to obtain a con- 
veyance of this property to him (the assignee) 
for the benefit of the creditors. The wife 
claimed that the money paid for the property 
was her's, giving this as a reason why she held 
the conveyance, and denied any intention of hin- 
dering or defrauding her husband's creditors. 
The evidence showed that the husband pur- 
chased the farm on a contract made to him- 
self, but that after the first installment of 
purchase money was paid, the property was 
conveyed to the wife. Further payments were 
made until about half the amount agreed upon 
was paid. At the time the conveyance was 
made to the wife the bankrupt was consider- 
ably in debt, which indebtedness constituted a 
portion of his liabilities in the bankruptcy pro- 
ceedings. Almost ail of the money paid on the 
farm was from proceeds of proper^, the title 
to which at the time of sale was in the bank- 
rupt, which property was partly paid for by the 
wife with money earned by herself after her 
marriage. The court decided that if a married 
woman consents to the purchase of property 
with her means by her husband and in his own 
name, she cannot afterwards reclaim the prop- 
erty as against his creditors, whose debts ac- 
crued while the property was so held by him. 
A decree entered declaring the property assets of 
the bankrupt and subject to be distributed under 
the act for the payment of his debts. 

[Appeal from the district court of the 
United States for the Eastern district of 
Michigan.] 

Bill to obtain a conveyance and delivery to 
the assignee of certain assets of the bank- 
rupt, Henry M. Keefer, alleged to be held 
by the defendant in fraud of creditors. An- 
swer on oath, replication and process. 

Walker & Kent, for complainant. 
G. V. N. Lothrop, for defendant 

LONGYEAR, District Judge. It appears 
from the pleadings and proofs that on the 
seventeenth day of August, eighteen hun- 
dred and sixty, Henry M. Keefer purchased 
a farm in Hillsdale county, Michigan, de- 
scribed as follows: the south-east quarter of 
section twenty-nine, in the township of Hills- 
dale, containing one hundred and sixty acres 
of land, more or less, for four thousand dol- 
lars, to be paid, one thousand dollars on the 
first of April, and the balance in install- 
ments as specified, and took a contract for 
the same to himself; and that on the twelfth 
day of March, eighteen hundred and sixty- 
one, the one thousand dollars was paid and 
the land was conveyed to the defendant 
[Elmira C. Keefer], then and still the wife 
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of the said Henry M. Keefer, she and her 1 
husband giving a mortgage hack for bal- 
ance of purchase money; that since then 
payments have been made of the interest, 
and one thousand doUars more of the prin- 
cipal; that by improvement upon the land 
and the rise of value in real estate, the same 
is now worth at least eight thousand dollars, 
and that at the time the ba;iikruptcy pro- 
ceedings wei-e commenced, there was upon 
the said farm personal property of the value 
of about two thousand dollars. It further 
appeal's that at the time the said land was 
so conveyed to the defendant, the said Hen- 
ry M. Keefer was considerably hi debt, which 
indebtedness constitutes a portion of his lia- 
bilities in the bankruptcy proceeduigs. The 
bankruptcy proceedings were commenced and 
the said Henry M. Keefer was adjudged a 
bankrupt upon his own petition, and none of 
the said real estate or personal property are 
included in his. schedule of assets. It fur- 
ther appears that the liabilities of the said 
bankrupt are nearly two thousand eight hun- 
dred dollars, and that the assets which were 
included in his schedule are nearly worthless. 
It is claimed by the complainant that the 
conveyance of said real estate to the defend- 
ant was so made, and that the title to said 
propei-ty is now held by her with intent to 
delay, hinder and defraud the creditors of 
the said Henry M. Keefer, and ought now to 
be conveyed to the complainant to be dis- 
tributed as a part of the said bankrupt's es- 
tate. It is claimed and set up by the de- 
fendant that the purchase of said lands and 
the payments which have been made were 
with her money and for her, although in the 
first instance in the name of her said hus- 
band, and the same was conveyed to her for 
that reason and without any intent to hinder, 
delay or defraud the creditors of the said 
bankrupt, and that the same belongs to her in 
her own right; that at the time the said con- 
veyance was so made to her, her said hus- 
band was amply solvent and had other prop- 
erty, more than sufficient to satisfy all his 
liabilities; and that the said personal prop- 
erty has accrued to her since she has owned 
said farm from her own means, and also be- 
longs to her of her own right, and conse- 
quently that none of said property, real or 
personal, is liable for her husband's debts. 
In this connection the following facts appear: 
one thousand seven hundred doUars of the 
moneys which have been paid on the pur- 
chase of the farm, were the avails of the sale 
of a house and three lots in the village and 
county of HUlsdale, the title to which, at the 
time of the sale, was in the said Henry M. 
Keefer. The balance of the moneys which 
have been so paid, Mrs. Keefer states in her 
testimony, was derived from the farm and 
from her earnings selling sewing machines, 
but what propoition of it was derived from 
the farm, and what proportion from her earn- 
ings, nowhere appears. The defendant was 
married to Keefer in October, eighteen hun- 
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dred and fifty, and soon after, in eighteen 
hundred and fifty-one, the house and one of 
the lots, by the sale of which the one thou- 
sand seven hundred dollars was raised, were 
purchased, and the other two lots (as testi- 
fied to by defendant and by Keefer,) within 
four or five years thereafter, although the 
deeds bear a somewhat later date, Keefer 
made the negotiations for the purchases, and 
the deeds were made to him, and the title re- 
mained in him up to the time the property 
was sold, which was some time in eighteen 
hundred and. sixty. This village property 
was paid for with money earned by IVlxs. 
Keefer_as a tailoress after her marriage to 
Keefer" During aU this tinae they kept house, 
and Keefer supported the family. The tailor- 
ing business by which the money was earned 
was conducted by Mrs, Keefer at their house. 
Upon these facts, two important questions 
of law ai-ise: 1. At the period of time in 
question, was property acquired by a woman 
by her own personal industry after marriage, 
liable for her husband's debts? 2. When a 
married woman consents to the purchase of 
property with her means, by her husband in 
his own name, can she afterwards reclaim 
the property as against his creditors, whose 
debts accrued while the property was so held 
by him? 

First, The solution of the fijrst question 
above stated, depends upon the construction 
to be given to the statutes of Michigan, rel- 
ative to the rights of married women in force 
during the time the events in question were 
transpiring. The first of these statutes was 
passed in eighteen hundred and forty-four 
(Laws Mich. 1844, p. 77), re-enacted in the 
Eevised Statutes of 1846 (page 340, .§ 25), and 
embodied in the Compiled Laws of 1857 (vol- 
ume 2, p. 965, § 328), and so far as this ques- 
tion is involved, is as follows: "Any real or 
personal estate which may have been ac- 
quired by any female before her marriage, 
either by her own personal industiy, or by 
inheritance, gift, grant or devise, or to which 
she may at any time after her man*iage be 
entitied by inheritance, gift, grant or devise, 
and the rents, profits and income of any such 
real estate, shall be and continue the real 
and personal estate of such female after mar- 
riage, to the same extent as before marriage, 
and none of said property shall be liable for 
her husband's debts, engagements or liabili- 
ties." This act remained in full force until 
the act of eighteen hundred and fifty-five 
(Laws Mich. 1855, p. 420; 2 Comp. Laws, p. 
966, § 3292), which, so far as this question is 
involved, is as follows: "That the real and 
personal estate of every female, acquired be- 
fore marriage, and all propei-ty real and per- 
sonal, to which she may afterwards become 
entitied by gift, grant, inheritance, devise, or 
in any other manner, shall be and remain the 
estate and property of such female, and shall 
not be liable for the debts, obligations and 
engagements of her husband." 
It win be observed in the act of eighteen 
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liundi'ed and forty-four, property acquired by 
a female by her own personal industry is 
specifically mentioned in regard to property 
acquired by her before marriage, and that 
M'hile the same qualifications otherwise made 
in regard to such property, are retained in 
regard to property acquired by her after mar- 
riage, that as to property acquired "by her 
own personal industry," is entirely omitted. 
This renders it perfectly clear to any mind, 
that it was the intention of the legislature in 
the act of eighteen hundred and forty-four, 
to leave propexty acquired by a female by her 
own personal industry after ^marriage, the 
same as it was at common law, viz., to be 
the property of the husband, and of course 
liable for his debts. The use of the words 
"by her own personal industry," as to prop- 
erty acquired before marriage, and the omis- 
sion of them as to property acquired after 
marriage, taken In connection with the fact 
that other qualifying words are used, and 
that they are the same in both eases, in my 
opinion has the same effect as an express ex- 
ception as to property so acquired after mar- 
riage. I am aware that legislation has since 
then made advances in this regard, and that 
in some directions, and perhaps upon the very 
(juestion now under consideration, broader 
and more liberal views have obtained. But 
this will not warrant the com-t in disregard- 
ing the plain and clear intent and meaning 
of the law in force at the time the events in 
question were transpiring. The house and 
lot first purchased in Hillsdale village were 
purchased in eighteen hundred and fifty-one, 
and Tvere evidently fully paid for while the 
act of eighteen hundred and forty-fom- was in 
full force, and before it had been in any man- 
ner altered by the act of eighteen hundred 
and fifty-five, or any other subsequent act. I 
hold, therefore, that the means used to pur- 
chase that house and lot (from the sale of 
\vliich one thousand seven hundred dollars of 
the two thousand dollars paid on the pur- 
chase money of the farm in question,' as we 
have seen, was in large part derived,) were 
the means of the bankrupt, Henry M. Keefer, 
and not those of the defendant, and that the 
same, and of course the avails of it, were the 
property of said Henry M. Keefer and liable 
for his debts. As to the other two lots, it is 
not so dear from the evidence, as to when 
they were actually purchased. The deed for 
those lots, by which they were conveyed to 
Keefer, bears date May fourteen, eighteen 
hundred and fifty-seven, but there is consid- 
erable evidence tending to show that the pur- 
chase was made a long time before that. 
Mrs. Keefer in her testimony says: "I bought 
the house and lot in "eighteen hundred and 
fifty-one. I could not tell exactly when T 
bought the north lot, but it was three or four 
years after, and the south lot was bought 
within four or five years after I bought the 
first one." She also testifies that she does 
not remember exactly when she paid for the 
north lot, and says: "I did not have to pay 



anything down on it I don't remember how 
much I paid in sewing or how much money. 
I don't remember when it was paid. It was 
a good while ago." She also says she does 
not remember now when she paid "for tlie 
south lot. "A part of it was paid to Morse," 
(of whom the purchase was made), "and a 
part of it went to McCuUum" (who made the 
deed), "but I don't remember how much." 
Although these lots were purchased of dif- 
ferent persons, one of MeCuUum, and one of 
Morse, yet McOullum makes the deed for 
both. 

From all these facts and circumstances, 
I think it fairly presumable that these lots 
were actually purchased and were held on 
contract for a considerable time before the 
deed was given, but how long before the evi- 
dence is quite uncertain and by no means 
satisfactory- On looking into the deed, how- 
ever, I find in the warranty for quiet and 
peaceable possession, the following excep- 
tions: "Except as against taxes that may 
have been assessed on lot number one hun- 
dred and twenty-eight, since the year eight- 
een hundred and fifty-one, and except as 
against taxes that may have been assessed 
on lot one hundred and thirty, since the 
year eighteen hundred and fifty-two." This 
is somewhat significant, and taken in con- 
nection with the other facts in relation to the 
purchase of these lots, tends strongly to 
show that these lots had been held by Keefer 
during all the excepted years, and that they 
were actually purchased, one in eighteen 
hundred and fifty-one or eighteen hundred 
and fifty-two, and the other in eighteen hun- 
dred and fifty-two or eighteen himdred and 
fifty-three, and under all the circumstances 
of the case I cannot come to any other con- 
clusion than that they were so purchased. 
The act of eighteen hundred and forty-four, 
therefore, and the construction already given 
it, apply to these other two lots as well as to 
the house and lot first purchased, and these 
are held to have been also the property ab- 
solutely, of tbe bankrupt Henry M, Keefer. 
It does not matter that a portion of tile con- 
sideration or purchase price for the two lots 
may have been paid after the act of eighteen 
hundred and forty-four had been altered by 
the act of eighteen hundred and fifty-five. 
It does not appear whether such was the 
case or not. Having found that the property 
in these lots acquired by the original pur- 
chase was the property of the husband, the 
payment by the wife (if any) towards that 
purchase of her own money, without insist- 
ing upon any agreement for re-payment or 
conveyance of any interest to her, I think, 
under the circumstances of this case, if not 
in all cases, should be deemed conclusive evi- 
dence of the gift of the money to the hus- 
band without any right on her part to re- 
claim any interest in the land or in its pro- 
ceeds on account of such payment as against 
him or his creditors. See Campbell v. Camp- 
bell 121 Mich. 438]. 
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This vi«w of the case renders It tiimeces- 
sary to consider what alterations in the law 
were effected by the act of eighteen hundred 
and fifty-five. No opinion is therefore ex- 
pressed upon that question. 

Henry M. Keefer purchased the farm in 
question August the seventeenth, eighteen 
hundred and sixty, and tooli a contract for 
the same to himself. The consideration was 
four thousand dollars. One thousand dol- 
lars and interest on the whole sum was to 
be paid April first, eighteen hundred and 
sixty-one, when a deed was to be given and a 
mortgage taken back for balance of purchase 
money. The Hillsdale village property, 
which has been the subject of consideration 
thus far, was sold in February, eighteen hun- 
dred and sixty-one for one thousand seven 
hundred dollars, of which one thousand, or 
very nearly that, was paid in cash, and the 
balance in a certificate of deposit of the 
banking house of McCullum & Co., of Hills- 
dale. Soon after this, the one thousand 
dollars reeeiv-ed in cash on the sale of the 
village property was paid on the contract for 
the farm, and a deed of conveyance was 
made to the defendant, which deed beai-s 
date March twelfth, eighteen hundred and 
sixty-one. A mortgage was given back for 
balance of purchase money as provided in 
the contract, which mortgage was given by 
the defendant. Henry M. Keefer, the hus- 
band, joined with the defendant in the 
mortgage, but I do not regard that circum- 
stance as of any importance. The banking 
house, whose certificate of deposit had been 
taken in part payment for the village prop- 
erty, failed soon after, and the certificate 
was not available, but Henry M. Keefer 
raised the amount from other property and 
it was paid on the mortgage on the farm. 
The balance of the two thousand dollars of, 
principal and the interest which have been 
paid on the purchase of the farm, over and 
above the sadd one thousand seven hundred 
dollars, avails of the village property, has 
been paid in the main from the issues and 
profits of the farm. The village property be- 
ing, as we have seen, the property of Henry 
M. Keefer, the use which was so made of 
the proceeds of the sale of the same, and the 
vesting of the title to the land in question, 
in the defendant, constitutes a gift to or set- 
tlement upon her of the land, to the same 
extent and with the same effect as if Henry 
M. Keefer had made a formal assignment of 
the contract to her, or the land had been first 
conveyed to him and then by him conveyed to 
her. It was undoubtedly entirely compe- 
tent for Keefer to do this If he had owed no 
debts, and if it was not done with reference 
to indebtedness to be incurred in the future. 
But how is it in the present case? The stat- 
ute of Michigan then in force provided, as it 
does now, tha± "every conveyance or assign- 
ment in writing or otherwise, of any estate 
or interest in lands or in goods or things in 
action, or of any rents or profits issuing 



therefrom, and any charge upon lands, goods 
or things in action, or upon the rents or 
profits thereof, made with the intent to hin- 
der, delay or defraud creditors or other per- 
sons of their lawful suits, damages, forfei- 
tures, debts or demands, « * * as against 
the persons so hindered, delayed or defraud- 
ed, shall be void." 

The supreme court of the United States, in 
remarking upon the statute of Alabama, 
which is substantially like that of Michigan 
above quoted, in the case of Parish v. Mur- 
phree, 13 How. [54 U. S.] 92, 98-100, Jus- 
tice McLean delivering the opinion of the 
court, makes use of the following language: 
"If an individual being in debt shall make 
a voluntary conveyance of his entire prop- 
erty, it would be a clear case of fraud; but 
this rule would not apply if such a convey- 
ance be made by a person free from all em- 
barrassments and without reference to fu- 
ture responsibilities." "If the facts and 
circumstances show clearly a fraudulent in- 
tent, the conveyance is void as to all cred- 
itors, past or future. Where a voluntaiT 
conveyance is made by an individual free 
from debt, with a purpose of committing a 
fraud upon future creditors, it is void under 
the statute. And if a settlement be made 
without any fraudulent intent, yet if the 
amount thus conveyed impaired the means 
of the grantor so as to hinder or delay his 
creditors, it is as to them void." "But to 
avoid the settlement, insolvency need not be 
shown nor presumed." 

In the case now under consideration, Hen- 
ry M. Keefer, according to his own testi- 
mony, was owing about nine hundred dol- 
lars at the time of the conveyance of the 
farm to the defendant. Besides this, there 
was the seven hundred dollars for the cer- 
tificate of deposit received by him in part for 
the sale of the village property, which he and 
defendant both say he owed to defendant. 
This would make his indebtedness, according 
to his and defendant's own figures, up to 
about sixteen hundred dollars. His property 
at that time, he says, consisted of forty acres 
of land which he afterwards sold for sev- 
en hundred dollars, and "personal property 
invoiced in September, eighteen hundred and 
sixty, to the amount of one thousand, eight 
himdred dollars to two thousand dollars." 
The forty acres of land he sold in December, 
eighteen hundred and sixty, and applied the 
proceeds, as appears from the evidence, to 
payment on the mortgage given by defend- 
ant on the land in question, on account of the 
said certificate of deposit. This reduced his 
liabilities to nine hundred dollars, and his 
assets to the personal property which in- 
voiced in September previous at one thou- 
sand eight hundred dollars to two thousand 
dollars, and the said certificate of deposit for 
seven hundred dollars. It appears that this 
personal property consisted in large part of 
notes and accounts against various persons, 
probably for goods sold while he was in 
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business. From these he had been colleot- 
ing for some time, and it is not to be pre- 
sumed that what were left were worth any- 
thing like their face. At all events they 
would constitute but a very poor basis upon 
which to rely for the payments of debts. 
He does not tell us what the "personal prop- 
erty," besides these notes and accounts, was, 
or what it was worth. And as to the cer- 
tificate of deposit, it appears that the bank- 
ing house had already failed, or at least had 
made an assignment, and that the same 
was and still is unavailable. 

Under this state of facts I can have no 
doubt that the transfer to the defendant of 
the proceeds of the sale of the village prop- 
erty and of the land in question, did serious- 
ly impair the means of Henry M. Keefer so 
as to hinder or delay his then creditors in the 
collection of their debts. What has been 
said thus far, applies only to the indebted- 
ness existing at the time of the transfer. It 
appears however, that Keefer's present lia- 
bilities exceed his then liabilities by some 
two thousand dollai-s, which of course have 
been incurred since the transfers. In regard 
to this subsequent indebtedness it is enough 
to simply state the facts, that the deed to 
defendant was not placed upon the public 
records until some seven years after it was 
given; that in the mean time Keefer, with 
defendant's knowledge and apparent eon- 
sent, appeared in every respect as the owner, 
buying, selling and mortgaging the personal 
property, and leasing the farm as his own 
and in his own name, thus inspiring confi- 
dence in his responsibility and enabling him 
to obtain credit which he probably could not 
have done if the facts had been understood, 
and finally that a large amount of his sub- 
sequent indebtedness is for matters directly 
connected with and for the improvement and 
betterment of the very land here in contro- 
versy. 

The circumstances of this case are such as 
to force the conviction upon my mind that 
the transfers to defendant, and the placing 
of the title to the land in question in her 
name were made and done with intent 
to hinder, delay and defraud not only tha 
then existing creditors of Renry M. Keefer, 
but his future creditors also. A decree must 
be entered in accordance with the foregoing 
conclusions, and declaring the said farm, to- 
gether with all the stock, grain and other 
personal property upon It, except such as the 
law excepts, assets of the said bankrupt, 
Heni-y M. Keefer, and subject to be disposed 
of and distributed under the banknipt act 
for the payment of his debts and the ex- 
penses of the bankruptcy proceedings, and 
for delivery and surrender up to the com- 
plainant as assignee of the said bankioipt, of 
the possession of all said property, except as 
aforesaid, for the accounting by the defend- 
ant of all personal property on said farm at 
the time the bankruptcy proceedings were 
-commenced, sold, disposed of or converted 
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by her, other than for the necessary keep 
of the live stocky an4 for the preservation of 
said property, and requiring the defendant to 
execute and deliver all conveyances, releases, 
assignments, transfers or acquittances neces- 
sary to carry said decree into full force and 
efeeet, and for costs to the complainant. 

[NOTE. Upon a previous consideration of this 
matter of the deed of March 12, 1861, by Henry 
M. Keefer to his wife, Blmira G. Keefer. upon 
opposition by one of the creditors of said Keefer 
^^'^-^^^^^^'^ "discharge in bankruptcy, the same 
judge held that from the facts shown in that case 
no cause was made out whv the discharge micht 
not issue. Case No. 7,636.J 
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In re KEEFER. 

[4 N. B. R. 389 (Quarto, 126); i 3 Chi. Leg. 
News, 125.] 

District Court, E. D. Michigan. Nov., 1870. 

Bankruptcy — Pobmeb Acts of BASKHOPTcr 

Pkoperty Sold to Raise Bankrupt Charges 
— False Swearing to Schedule— Discharge. 

1. An act of bankruptcy committed a long 
time ^before the passage of the United States 
bankrupt act of 1867 [14 Stat. 517] is no ground 
for refusing a discharge. 

[Cited in Re Signer, 20 Fed. 237.] 

2. A bankrupt may sell property to raise mon- 
ey for the purpose of procuring means to de- 
fray his expenses in contemplated bankruptcy 
proceedings, provided he does not sell at a sac- 
rifice, and that the sum so raised is reasonable 
m amount. 

[Cited in Re Parsons, 15 Mass. 345, 23 N. E. 
50.] 

3. A specification in opposition to a discharge, 
to conform to the requirements of section 29 
of said bankrupt act, must allege willful false 
swearing as well as wiUful omission from sched- 
ule. 

In bankruptcy. 

Mr. Kent, for opposing creditor. 

G. V. N. Lothrop, for bankrupt 

LONGYBAR, District Judge. Opposition 
to discharge on specifications filed by Row- 
land Swift, a creditor who has proved his 
debt against the said bankrupt's estate. 

The first specification is substantially, that 
the bankrupt, on the 12th day of March, 1861, 
caused ceitain real estate to be conveyed to 
his wife, Elmira C. Keefer, with intent to 
hinder, delay, and defraud the creditors of 
the said bankrupt. In Re Rosenfield [Case 
No. 12,058], Judge Field, of the district of 



1 [Reprinted from 4 N. B. R. 389 (Quarto, 
126), by permission.] 
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New Jersey, lield that ia such case, tie act, 
in order to constitute a bar to a discharge, 
must liave been committed since the passage 
of the bankrupt act I fuUy concur in the 
reasoning and conclusion in that case. The 
act being alleged to have been committed a 
long time before the passage of the act, is 
therefore no ground for refusing a discharge. 
There is an allegation in said specification, 
that "said bankrupt has willfully omitted said 
premises from the schedule attached to his 
said petition." This is entirely insufficient, 
for the reason that it is not alleged that the 
bankrupt has willfully sworn falsely in has 
affidavit annexed to his schedule or inven- 
tory, as expressly reauh:ed by the act. Sec- 
tion 29. 

The second specification is, in substance, 
that on the 25th day of May, 1868, the bank- 
rupt, in contemplation of bankruptcy, and by 
way of preference, and to prevent the same 
from coming to the hands of his assignee, 
sold certain real estate to one Henry Wal- 
dron. This specification is not supported by 
the proofs. It appears that the land was 
sold by the bankrupt for cash, and for the 
purpose of procuring means to defray his ex- 
penses in the contemplated bankruptcy pro- 
ceedings. It is well settled that a bankrupt 
may use money for that purpose, and I can 
see no good reason why he may not sell 
property to raise money for the same purpose, 
provided he does not sell at a sacrifice, and 
that the sum so raised is reasonable in 
amount. 

The third specification is not sustained for 
the same reasons above given as to the sec- 
ond. 

The fourth and last specification is, m sub- 
stance, that the bankrupt "fraudulently neg- 
lected and willfully omitted to include" cer- 
tain specified personal property claimed to 
be owned by the wife of the bankrupt, "and 
all the above described real estate in his pe- 
tition and inventory." But here again, as in 
the first specification, there is no allegation 
of willful false swearing, as is necessary to 
make the specification conform to the require- 
ments of section 29 of the bankrupt act. The 
opposition to discharge is therefore not sus- 
tained. 

[NOTE. Subsequently, Keating, assignee in 
bankruptcy of Henry M. Keefer, filed his bill 
in the circuit court against Blmira C. Keefer, 
the wife of the bankrupt, for the purpose of 
compelling a conveyance to the assignee of ttie 
real estate conveyed by deed of March 12, l«bl, 
by the bankrupt to his wife. The bill alleged 
that the conveyance was made, and that me 
title to said property is now held by the defend- 
ant, with intent to delay, hinder, and defraud 
the creditors of the said Henry M. Keefer, the 
bankrupt. The court, upon a full considera- 
tion of the case, decreed the property to be a 
part of the assets of the bankrupt, and sub- 
ject to distribution. Case No. 7,635.] 
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In re KEELBR. 
[Hempst. 306.] i 
District Court, D. Arkansas. April, 1843. 
Habeas Gobpds— Issuance— Proper Oath— Hear- 
ing AND Determination— Military Author- 
ity — Enlistment op Minor. 

1. By the judicial act of 1789 [1 Stat. 73], the 
courts and judges of the United States are ex- 
pressly authorized to issue writs of habeas cor- 
pus, and reference must he made to the comn^n 
law to ascertain the nature of that writ. [.a^s. 
parte Watkins] 3 Pet [28 TJ. S.] 201. 

2. The writ of habeas corpus is a great pre- 
rogative writ known to the common law, tne 
great object of which is, the liberation of those 
who may be imprisoned without sufficient cause. 
It is in the nature of a writ of error to esamine 
the legality of the commitment. 

3. The power of state courts and judges to 
issue this writ under the laws of the umteci 
States doubted. 

[Cited in Re Reynolds, Case No. U-,722; Re 
Farrand, Id. 4,678; Case of Tarble, 15 
Wall. (80 U. S.) 411.] 

4. The writ of habeas corpus does not issue, 
as a matter of course, on application, and it 
the defect or illegality does not appear, an alh- 
davit should he made, stating the circumstances, 
nnder which the person imprisoned is entiuea 
to the benefit of the writ. 

5. The writ will not be issued when it appears- 
on the showing of the applicant that he is not 
entitled to its benefit Examples given of the 
writ being denied. 

6. The power to issue the writ and enforce 
obedience to it, being vested in the courts and 
judges of the United States, they should 
promptly interfere in behalf of an injured party, 
when a proper case is presented- 

7. The military is subordinate to the civil 
authority, and the privilege of the writ of ha- 
beas corpus cannot be suspended unless when 
in cases of rebellion or invasion the public 
safety may require it 

8. As interferences with the military author- 
ity are regarded with jealousy, a strong case 
should be made out and all the requisites of 
the law substantially complied with, before 
the writ is awarded against a military officer. 

9. The enlistment of a minor under twen- 
ty-one years of age, without the consent of hi& 
parent or guardian, in the army, is illegal, and 
such minor will be discharged at the instance of 
his parent, guardian, or nest friend, on proof 
being made thereof before any court or judge 
of the United States. 

[Cited in Re McDonald, Case No. 8,752.] 

10. Applications of this nature must be sup- 
ported by oath, taken before some competent 
officer of whom judicial notice will be taken, 
or who is shown to be such by proper evidence. 

11. The writ will not be granted where the 
application is sworn to before a justice of the 
peace of another state, and there is no evi- 
dence of the official character of such justice. 

12. The courts and judges of the United 
States cannot take judicial notice of the jus- 
tices of the peace of another state. 

Habeas corpus. The application of Lewis 
Keeler, representing himself to be the father 
of George B. Keeler, was presented to the 
Honorable Benjamin Johnson, district judge 
at chambers, in vacation, stating that George 
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B. Keeler was bis son, and had, without 
his permission or consent, enlisted as a 
soldier in the 2d regiment of United States 
-dragoons, and was then in Company A of 
that regiment, at Fort Washita, in service; 
and after stating the time and place of en- 
listment, it was alleged that the said George 
B. Keeler was a minor, imder twenty-one 
years of age, and that his enUstment was. 
contrary to the laws of the United States, 
and on this ground a writ of habeas corpus 
was prayed to be directed to the command- 
ing officer at Fort Washita, reqiuiring the 
body of George B. Keeler to be produced, to- 
gether with the cause of his detention, to 
imdergo and receive what the judge should 
consider concerning him, in the premises. 
The application was verified by the affidavit 
of the applicant, purporting to be sworn to 
before a justice of the peace of the state of 
New York, but was not otherwise authen- 
ticated, nor his official character otherwise 
proved. 

S. H, Hempstead, for applicant 

JOHNSON, District Judge. The judicial 
act of 1789 (1 Story's Laws, p. 59, § 14) au- 
thorizes all the courts of the United States 
to issue writs of scire facias, habeas corpus, 
and all other writs not specially provided 
for by statute which may be necessary for 
the exercise of their respective jurisdictions 
and agreeable to the principles and usages of 
law. And it is expressly provided by the 
same act, that either of the justices of the 
supreme court, as well as judges of the dis- 
trict courts, shall have power to grant writs 
of habeas corpus for the purpose of inquiring 
into the cause of commitment, with the re- 
striction only that writs of habeas corpus 
shall in no case extend to prisoners in jail, 
unless where they are in custody under or 
by color of the authority of the United 
States, or are committed for trial before 
some court of the same, or are necessary to 
be brought into court to testify. 

In the Case of Watliins, 3 Pet [28 U- S.] 
201, it was said by Chief Justice Marshall, 
in delivering the opinion of the court, that 
"no law of the United States prescribes the 
cases in which the writ shall be issued, nor 
the power of the court over the party 
brought up by it" The term is used in the 
constitution as one which was well under- 
stood, and the judicial act authorizes this 
court and all the courts of the United States, 
and the judges thereof, to issue the writ 
"for the purpose of inquiring into the cause 
of commitment." This general reference to 
a power which we are required to exercise 
without any precise definition of it, imposes 
on us the necessity of making some in- 
quiries into its use according to that law 
which is in a considerable degree incoi-porat- 
ed into our own. 

The writ of habeas corpus is a great pre- 
rogative writ known to the common law, 
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the great object of which is the liberation of 
those who may be imprisoned without suffi- 
cient cause. It is in the nature of a writ of 
error to examine the legality of the commit- 
ment. 1 Chit Cr, Law, 180. No doubt ex- 
ists respecting the power, and the question 
is, whether such a case is presented as ought 
to call for its exercise. The act of congress 
fixing the military peace establishment of 
the United States of March 16, 1802, pro- 
vides "that no person under the age of twen- 
ty-one years, shall be enlisted by any officer, 
or held in the service of the United States, 
without the consent of his parent or guard- 
ian or master, first had and obtained, if any 
he have," and the act then imposes a pecun- 
iary penalty on the enlisting officer. 2 Sto- 
ry's Laws, p. 832, § 11 [1 Stat. 134], Such 
an enlistment being illegal, a minor is enti- 
tled to be discharged on the application of 
his father or guardian or next friend, on a 
showing satisfactory to the court or judge. 
It is an illegal confinement of his person, 
and he may be released on habeas corpus 
without any application having been first 
made to the war, or any other, department 
of the government for his discharge. U. S. 
V. Anderson [Case No, 14,449]; In re Fergu- 
son, 9 Johns. 239; In re Carlton, 7 Cow. 471; 
Com. V. Cushing, 11 Mass. 67; Com. v. Har- 
rison, Id. 63; In re Roberts, 2 Hall, Law J. 
192; Husted's Case, 1 Johns. Cas. 136. 

In some of these eases the power of state 
courts and judges over the subject is denied, 
but in all of them the jurisdiction of the 
courts and judges of the United States to in- 
terfere in a case like this, is held to be com- 
plete and unquestionable, and I express no 
decided opinion as to whether the state 
courts have or have not jurisdiction, al- 
though the inclmation of my mind would 
lead me to adopt the negative of that propo- 
sition, for the reasons so strongly urged by 
Chief Justice Kent in Ferguson's Case, 9 
Johns. 239, backed by consideiations pecul- 
iar to the jurisprudence of the courts of the 
United States, and which would prevent 
their interference with state authority on the 
one hand, and should prevent a like interfer- 
ence on the part of the state tribunals with 
the authority of the United States on the 
other. . 

Whenever a case is presented embraced 
within the provision alluded to, no difficulty 
would be felt by me in issuing the writ, 
since the power to do it is clear, and there is 
nothing in the subject to prevent it or ren- 
der it improper. The military is subordinate 
to the civil authority, and the privilege of 
the writ of habeas corpus cannot be suspend- 
ed unless when, in cases of rebellion or in- 
vasion, the public safety may require it. 
Const, art. 2, § 9. It is only in that event 
the writ cannot be issued. There is no oth- 
er restriction. In Ex parte Stacy, 10 Johns. 
333, Kent, C. J., said: "It is the indispensa- 
ble duty of this court, and one to which ev- 
ery inferior consideration must be sacrificed, 
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to act as a faithful guardian of the personal 
liberty of the citizen, and to give ready and 
effectual aid to the means provided by law 
for its security. Nor can we hesitate in 
promptly enforcing a due return to the writ 
when we recollect that in this country, the 
law knows no superior; and that in England 
their courts have taught us, by a series of 
instructive examples, to exact the strictest 
obedience to whatever extent the persons to 
whom the writ is directed may be clothed 
with power or exalted in rank." And ac- 
cordingly in that case the court did not hesi- 
tate to award an attachment for contempt 
against Morgan Lewis, a general of division 
in the army of the United States (August 
1S13), commanding at Sackett's Harbor, for 
a refusal to obey the writ 

In the sentiments expressed by the chief 
justice on that occasion, I fully concur, and 
will add that there is no officer, dvU or mili- 
tary, so exalted, except the president of the 
United States, as not to be subject to this 
writ, and none so low as to escape its opera- 
tion. The officer and the citizen must alike 
yield to its mandate. The president himself 
would not be exempt because he is above 
the law or because he can do no wrong, but 
because he cannot be held responsible except 
through the medium of impeachment, and to 
allow the writ to go to him, would involve 
the necessity of punishing him for a refusal 
to obey it, and such a power does not belong 
to the judiciary. The power to issue the 
writ in this case and compel obedience to it, 
is clear; but it is to observed that the writ 
of habeas corpus does not issue as a matter 
of course on application, although it is fre- 
quently called a writ of right, and is so in 
the enlarged sense of that term. But where 
the defect or illegality complained of does 
not appear, an affidavit should be made stat- 
ing the circumstances under which the per- 
son imprisoned or detained is entitled to the 
benefit of the writ. 1 Chit. Or. Law, 124; 
Hand. Prac. 519; Ex parte Bruce, 8 East, 
27; In re Hottentot Venus, 13 East, 195. In 
the English courts affidavits have been uni- 
formly required, as an examination of the 
cases will show. And it may not be improp- 
er to remark, that as interferences with the 
military authority for any cause whatever 
are regarded with jealousy, a strong case 
ought to be made out, before a court or 
judge of the United States would send the 
writ to a military officer. Reasonable 
grounds must exist for awarding the writ, 
because if it should issue upon a mere un- 
supported application, a felon, imder sen- 
tence of death, or undergoing imprisonment 
in a prison, or a person confined for insan- 
ity, or other prudential reasons, might obtain 
a temporary enlargement, although certain 
to be remanded. And therefore. Sir Edward 
Coke, when chief justice, did not scruple to 
deny a habeas corpus to one confined by the 
court of admii-alty for pii-acy, there appear- 
ing on his own showing, sufficient grounds 



to confine him. 3 Bulst 27; 2 Kolle, 13S; 
3 Bl. Comm. 132. And so the court of 
king's bench in the Case of Schiever, 2 
Burrows, 766, denied the writ, saying, that 
upon his own showing he was clearly a 
prisoner of war and lawfully detained as 
such. It must sufficiently appear that the 
party is imprisoned or detained against his 
will, without authority of law, and is conse- 
quently entitled to be relieved by the efficacy 
of this writ. It is the imperative duty of ev- 
ery district judge of the United States, when 
a proper case is presented either in court or 
at chambers, to promptly interfere in behalf 
of the injured party, and for one it will al- 
ways be my pleasure to do so, because by 
the constitution itself it is plainly enjoined 
upon every officer of the government, civil 
and military, judicial, esecutive, and legis- 
lative, to guard and protect the personal lib- 
erty of the citizen, and not sanction any 
invasion of it without due process of law. 
What woidd be sufficient groimds to issue 
a wi'it of habeas corpus, must, to a great ex- 
tent, depend on each particular case; and 
while the court or judge, so far from throw- 
ing obstacles in the way, would undoubtedly 
afford every reasonable facility to an injured 
person to obtain the benefit of this great and 
salutary remedy, yet too willing an ear 
should not be lent to these applications, 
backed as they generally are by our sympa- 
thies, lest a doubtful wrong or fandful in- 
jury should be redressed at the expense of 
public justice. And moreover as these ap- 
lications are hurtful to the military service, 
productive of serious inconvenience, not un- 
frequently attended with great expense, be- 
sides encouraging an idea among soldiers, 
ignorant of law, that a discharge may easily 
be obtained by appealing to the judicial au- 
thorities of the United States; it would 
seem to follow as a necessary consequence, 
that a strong case should be made out, and 
all the requisites of the law at least substan- 
tially complied with, before this extraordi- 
nary power can be successfully invoked. 
The proof of the facts alleged in this appli- 
cation, before a court or judge of the United 
States, would certainly entitle George B. 
Keeler to be discharged. But in the exer- 
cise of a sound discretion it would not be 
proper, as it seems to me, to award a writ 
of habeas corpus in the case at present, be- 
cause the application must be treated as xm- 
supported by affidavit or oath, since judicial 
notice cannot be taken of a justice of the 
peace of a sister state, and there is no proof 
of any kind to show that the person before 
whom this application purports to have been 
verified, was in fact a justice of the peace, 
and as such authorized to administer oaths, 
for the false swearing of which a person 
could be prosecuted for perjury. The certif- 
icate of the justice simply, cannot be re- 
ceived as evidence of his authority, because 
he is not an officer of such grade and rank 
as to make his official acts prove themselves. 
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He is not like a notary-public, whose acts 
pro re themselves in all commercial coun- 
tries, when verified by his notarial seal. 3 
Wend. 178. These applications should be 
supported by oath, taken before some compe- 
tent person authorized to administer the 
same, and of whom judicial notice will be 
taken, or who is shown to be so by proper 
evidence; and this application falling to 
show that, must be denied, but without prej- 
udice to another application. 



Case TsTo. 7,638. 

In re KEBLER. 

[10 N. B. R. 419; 1 20 Int. Rev. Rec. 82 J 

District Court, S. D. New York. 1874, 

Involuktart Bankrdptct — Petition op Oeed- 
iTOB — Proper Allegations— Amodnt of Debts 
IS Petition — Number of Creditors Petition- 
ing—Admission OF Regulakitt bt Debtor. 

A single creditor filed a petition July 23, 1874. 
which contained no allegation that the creditor 
constitutes one-fourth, at least, in number of 
the creditors of the debtor, and that the aggre- 
gate of his debts provable under the act 
amounts to at least one-third of the debts so 
provable. The petition was accompanied by a 
paper purporting to be signed by the debtor to 
the effect, "That the debtor admits that the 
requisite number and amount of his creditors 
have joined in the petition herein, and con- 
sents that proceedings shall be had under said 
petition as a petition signed by the requisite 
number and amount of his creditors." There 
was no authentication of the genuineness of 
the signature to this paper, nor was it verified 
hy the oath of the signer, ffeld, that the ab- 
secce of the allegation as to the number and 
amount of the creditors in the petition is not 
supplied by the admission of the debtor now 
presented. That even after such admission 
is made in writing the court must be satisfied 
that the admission was made in good faith. Or- 
der to show cause refused. 

[Cited in Re McKibben, Case No. 8,859; Re 
Mann, Id. 9,033.] 

In bankruptcy. 

BLATCHFORD, District Judge. The pe- 
tition in this case, which is one in involuntary 
bankruptcy by a single creditor, contains no 
allegation that the creditor constitutes one- 
fourth, at least, in number of the creditors of 
the debtor, and that the aggregate of his 
debts, provable under the act [of 1874 (18 
Stat. 178)], amounts to at least one-third of 
the debts so provable. It was filed July 23, 
1874. It is accompanied by a separate paper, 
pui-porting to be signed by the debtor, and 
reading thus: "The said James R. Keeler 
does hereby admit that the requisite number 
and amount of his creditors have joined in 
the petition herein, and does consent that 
proceedings shall be had under said petition, 
as a petition signed by the requisite number 
and amount of his creditors." There is no 
authentication of the genuineness of the sig- 

1 [Reprinted from 10 N. B. R. 419, by permis- 
sion.] 
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nature to this paper, nor is it verified by an 
oath of the signer. I have held, in the case 
of In re Scull [Case No. 12,568], that the peti- 
tion must contain the allegation, which, as 
before said, this petition does not contain. 
The absence of such allegation, which, if in 
the petition, is verified by the oath to the 
petition, is not supplied by any admission by 
the debtor, much less by admission in fonu, 
such as the one now presented, and not ac- 
companied by any oath that the petitioning 
creditor does constitute the required number 
and amount of creditors. It is the allega- 
tion of the petition as to the number or 
amount of petitioning creditors, which, by 
the statute, the debtor may deny, by a state- 
ment in writing to that effect. The statute 
then says (Act June 22, 1874, § 12): "But if 
such debtor shall, on the filing of the petition, 
admit in writing that the requisite number 
and amount of creditors have petitioned, tlie 
court, if satisfied that the admission was 
made in good faith, shall so adjudge, which 
judgment shall be final, and the matter pro- 
ceed without further steps on the subject." 
The purport of this provision, in view of the 
context, is that the admission is to be an 
admission of an allegation in the petition, 
which shows that the requisite number and 
amount of creditors have petitioned, and 
which allegation is before the court, verified 
by the oath to the petition. The court, even 
after such admission in writing, is to be satis- 
fied that the admission was made in good 
faith, before it can adjudge that the requisite 
number and amount of creditors have pe- 
titioned. Certainly, It cannot be thus satis- 
fied on the present papers; a petition with- 
out the allegation; an admission not acknowl- 
edged or verified; no evidence of the au- 
thenticity of the signature of the debtor; no 
oath that the petitioning creditor constitutes 
the requisite number and amount of creditors; 
and the admission which states the legal con- 
clusion, that the requisite number and amount 
of creditors have joined in the petition (with- 
out anything to show that the debtor knows 
what such requisite number and amount of 
creditors is), instead of stating and admitting 
facts from which the court can draw such 
legal conclusion. The statute intends to ex- 
elude collusion, and not to permit a person to 
be adjudged an involuntary bankrupt unless 
the statute is strictly complied with. This 
is shown not only by the provision that the 
court must be satisfied that such admission of 
the debtor was made in good faith, but also 
by the provision of the section 13 of the act 
of 1874, that the court must be satisfied that 
the requirement as to the number and amount 
of petitioning creditors has been complied 
with, or else must dismiss the proceeding. 
I therefore cannot, on these papers, issue an 
order to show cause. 



KEELING, The D. F. See Case No. 3,873. 
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Case No. 7,639. 

KEEN v. AUDENBIED et al. 

[5 Ben. 535: 15 Int. Rev. Rec. 91; 6 Am. Law. 
*• Rev. 763.] i 

District Court, S. D. New York. Feb., 1872. 
DEMDitRAGE— Lay Days — Pobsishing Towage- 
Awaiting Turn in Discharge. 

1. A vessel was chartered to carry a load of 
coal from Baltimore to Pawtucket, R. I. The 
charterers were to pay ?3 a ton, "witii towage 
from Providence to Pawtucket. Rad, that 
the charterers were not bound to furnish the 
tow-boat, to take the vessel from Providence to 
Pawtucket, but only to pay for it. 

[Cited in Barrett v. Oregon Ry. & Nav. Co., 
22 Fed. 454.] 

2. Where a charter provided, that a vessel 
was to have "dispatch in discharging," held, that 
she was not obliged to await her turn, in re. 
spect of any other vessels which the consignees 
of such cargo were d'scharging, but was entitled 
to demurrage for delay caused by so waiting. 

[Distinguished in Henley v, Brooklyn Ice Co., 
Case No. 6,363. Cited in Sleeper v. Puig, 
Id. 12,941: Thacher v. Boston Gas-Light 
Co., Id. 13,850; Moody v. Five Hundred 
Thousand Laths, 2 Fed. 608; Johanssen v. 
The Eloina, 4 Fed. 575; Lindsay v. Cusl- 
mano, 12 Fed. 507; "Williams v. Theobald, 
15 Fed. 470; Smith v. Harrison, 50 Fed. 
556.] 

TMs was a libd by [Luciea B. Keen] the 
master of the schooner William Jones, to re- 
cover demurrage. The schooner was char- 
tered to the respondents [William G. Auden,- 
ried and others], to carry a cargo of coal from 
Baltimore to Pawtucket, R. I. The char- 
terers Tvere ta pay §3 a ton, "with towage 
from Providence to Pawtucket" The lay 
days were to commence from the time when 
the vessel was ready to receive or discharge 
cargo, and the vessel was to have "dispatch 
in discharging." The libellant claimed that 
the vessel arrived at Providence on the 4tli 
of October, 1871, and that the respondents 
did not furnish him towage to Pawtucket, 
whereupon he procured it himself, and reach- 
ed Pawtucket on October 5th, and that the 
lay days expired on the 8th, while the vessel 
was not discharged till the 15th, and he 
claimed seven days and a half demurrage. 
The respondents averred that the lay days 
did not expire on the 8th, that they were not 
bound to tow the vessel to Pawtucket, and 
that the discharge was completed as soon as 
possible after the vessel got her turn to dis- 
charge. 

F. A. Wilcos, for libellant. 

F. O. Bowman, for respondents. 

BLATCHFORD, District Judge. By the 
charter party, the respondents were to pay 
towage from Providence to Pawtucket and 
back. They were not to provide the towing 
boat. By the charter party, the vessel was 
to carry a cargo of coal from Baltimore to 
Pawtucket generally. The time of reporting 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 6 Am. Law Rev. 
763, contains only a partial report.] 
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must be hdd to be the time when the vessel 
herself reached Pawtucket, jfE the wharf of 
the conagnees of the coal, and reported to> 
them that she was there ready to discharge. 
This was the 6th of October; whether moi-n- 
ing or evening, does not appear. The con- 
signees were entitled to one day's notice, be- 
fore beginning to discharge, and to two days 
and a quarter to discharge the 225 tons of 
coal, being at the rate of 100 tons per day. 
Under the terms "dispatch in discharging,'" 
in the charter party, the vessel was not 
obliged to await her turn, in respect of other 
vessels which the consignees of her cargo 
were discharging, nor to yield to any custom 
to that effect, obtaining with such consignees. 
Her discharge should have commenced the 
morning of October 8th. That was Friday. 
Her discharge shotdd have been completed by 
the middle of the following Monday. It was 
not completed till the evening of the following 
Friday. I, therefore, allow 4^- days' demur- 
rage, at the charter rate of ?20 per day, being- 
$90, for which amount let a decree be enterecE 
for the libellant, with costs. 



KEEN GJNITBD STATES v.). See Cases- 
Nos. 15,510 and 15,511, 



Case 2Sro. 7,640. 

KBENAN v. SHANNON et al." 

[9 N. B. R. 441; i 10 Phila. 219; 31 Leg. Int_ 
85.] 

Circuit Court, E, D. Pennsylvania. March 2,. 

1874. 
Insolvent Corporation — Injunction to Re- 
strain Officials — Appointment of Receiver 
— Bankruptct— Bakebupt Assets. 

An application was made for an injunction to 
restrain certain parties from collecting rent» 
from real estate in which, the bankrupts haye-- 
any legal or equitable interest. Held, that am 
injunction should be granted and a receiver ag.- 
pointed. 

In bankruptcy. 

CADWALADER, District Judge. The bill 
has already been acted upon by the granting 
of an interlocutory injunction restraining cer- 
tain defendants from conveying, transferring, 
or encumbering any property, real or per- 
sonal, in which the Franklin Savings Fund 
Society, bankrupts, have any interest, legal 
or equitable. The case has again been ar- 
gued upon the complainant's application for 
an injunction to restrain the defendants, 
Cyrus Cadwallader, George W. Michener, 
and Benjamin Satterthwaite, from collecting 
any rents of real estate in which the bank- 
rupts have any legal or equitable interest. 
Before the latter application, the court of 
bankruptcy had under two commissions di- 
rected summary inquiries to ascertain, first, 
the present available value of the mortgage 

1 [Reprinted from 9 N. B. R. 441, by permis- 
sion.] 
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securities, or so-called investments, of which 
the bankrupts were the acknowledged own- 
ers; and, secondly, what has become of the 
funds which heretofore have been, or ought 
to have been in the possession or control- 
of the banla"upts. Neither commission has [ 
been reported as executed. There is, how- 
■ever, no dispute, I believe, that the defend- 
:ant, Cyrus Cadwallader, who was the prin- | 
■cipal executive ofla.cer of the bankrupt com- i 
l)any, had used its funds as if they were 
liis own, had speculated with them for his 
individual benefit, as well as for the alleged 
ibenefit of the company, and that all, or near- 
ly all, of the company's alleged securities or 
investments are mortgages held in his name, 
or in the names of persons heretofore asso- 
ciated with or controlled by him. The in- 
junction ought therefore to be granted, though 
a formal amendment of the bill may first be 
necessary. 

What proportion the value of the alleged 
investments or secm'ities bears to the amount 
of the debts of the company will probably 
be known very soon, but cannot now be prob- 
ably conjectured. Counsel for the defendants 
have spoken of a committee appointed at an 
informal meeting of some of the creditors, 
and it is said this committee entertained a 
favorable opinion of the probable value of 
the assets. But this opinion, so far as I can 
learn, is founded more or less upon an ass;unp- 
tion that the average value of all the mort- 
gages approximates that of a certain portion i 
of them upon which a large advance was j 
made by lenders of known prudence. A con- I 
trary suggestion by counsel on the other | 
side is, that these mortgages were probably i 
the best of the securities, and may have been ! 
selected as the only securities which could 
be offered to such lenders, and that the re- 
maining mortgages, or certain classes of 
them, are therefore probably inferior secu- 
rities. 

It is also suggested that, incidentally to 
the breach of trust under which mortgages 
paid for by the company were created, they 
may, to an extent as yet unknown, have 
been for amounts fraudulently in excess of 
the real value of the security. 

In our present ignorance on the subject, 
it would be rash and unsafe to adopt the 
former of these opposing theories or con- 
jectures. The presumption should not be in 
favor of parties, or a party, admitted to 
have long and systematically violated the 
most sacred confidence. The gentlemen who 
are designated as the committee of creditors 
are, if I understand their counsel rightly, 
of opinion that Cyrus Cadwallader should be 
a.llowed to continue to collect the rents of 
the real, estate. He is, it appears, under 
engagements to advance from time to time, 
as buildings are in successive stages of con- 
struction, the money required for their com- 
pletion, and this completion is said to be 
necessary in order to make some of the mort- 
gages available seciu-ities to their assumed 



value. It Is, I believe, admitted that, as 
between him and the bankrupts, he is bound 
to make these advances with his own funds. 
In other words, if there had been no bank- 
ruptcy, he could not rightfully have obtained 
the funds from the moneys of the society. 
It is now said that he has no present avail- 
able resources, except the rents in question, 
to enable him to comply with his engage- 
ments to make the necessary advances. If 
this means that he is insolvent, independent- 
ly of his relations to or with the company, 
the danger of continuing his stewardship 
may be the greater. But I do not understand 
this to be the meaning intended. It is said 
that this committee represent creditors to a 
large amount. This cannot be material un- 
less they offer to indemnify the other credi- 
tors, who take what seems at present to 
be a more prudent view of the subject. 
There may be a class of creditors willing 
to assume risks which they have no right 
to ask others to incur. The former class 
cannot dictate to the latter. 

I was much pained by a remark on the 
part of the defendants that these proceed- 
ings may prevent tenants from paying rents, 
or may aJBford them a pretense for not pay- 
ing. To proclaim the supposition of a danger 
might create it where it would not other- 
wise exist. But the coimsel of the defend- 
ants have corrected this tendency of the 
remark by expressing a wish, that if the 
present application is granted, it should be 
accompanied by the appointment of a re- 
ceiver. I am generally averse to this course 
in bankruptcy, but where the apparent titles 
to property are such on their face that the 
marshal cannot act efficiently under the us- 
ual warrant, a receivership may in some 
cases be indispensable. On reflection I think 
it so here. It will be limited to accrued and 
accruing interest, and to the interest on mort- 
gages. To avoid complication and expense, 
the commissioner already appointed for the 
two purposes which have been mentioned 
will be appointed the receiver; and he will 
be authorized, under the provisional direc- 
tion of the register to apply the funds in 
payment of necessary charges, such as taxes, 
etc. The receiver may, also, if he see cause, 
for the benefit of the general body of the 
creditors, report specially upon any question 
of the application of any fimds in fulfilment 
of C3rrus Cadwallader's engagements to make 
the advances above mentioned; first ascer- 
taining the indubitable safety of the secu- 
rity for such advances, and the present in- 
ability of Cyrus Cadwallader to make them 
from independent sources — and providing for 
the continuance of his ulterior liability where, 
and so far as, it ought to continue. The re- 
ceiver may employ an out-door collector of 
the rents, under special orders upon tenants, 
by the receiver, for designated amounts, re- 
quiring a bond with sufficient surety for 
such collector's liability, and not giving or- 
ders to exceed at any time the sum secured. 
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If creditors proTing to a large amoiint shall, 
by writing, request that Cyrus Oadwallader 
act as agent of the receiver to collect any 
rents, and the receiver shall concur in think- 
ing it is, under the following limitations, 
expedient, he may, on Cyrus Cadwallader's 
giving bond, properly conditioned, with suffi- 
cient continuing surety, in five thousand dol- 
lars, give him orders, never at any one time, in 
the whole, exceeding that amount, on particu- 
lar tenants, to pay designated sums, for which, 
or for their application as the receiver may 
by writing direct, Cyrus Cadwallader, shall 
account weekly or oftener if required- As 
to the defendant, Satterthwaite, the receiver 
may, if he see cause, do the like on like 
conditions, provided that he may, in his dis- 
cretion, as to this defendant, dispense with 
the consent of creditors if the other con- 
ditions are fulfilled. As to the defendant, 
Michener, I do not see, at present, any suflB.- 
cient reason to make any order. As to him 
the application may be renewed if necessary. 
It would be granted now if he appeared 
to stand in any relation enabling him imder 
any pretense of right to collect any of the 
rents. Any party may apply for directions 
at any time. These orders may reqtore mod- 
ification, as the case has not been developed. 
They will be certified to the court of bank- 
ruptcy. 

The following order was then read: This 
case having been heard upon the application 
of the complainants for an injunction re- 
straining certain defendants, until fiuilier, 
from collecting any rents firom real estate 
in which the Franklin Savings Fund Society, 
bankrupts, have any legal or equitable in- 
terest, the court, upon consideration, grants 
the injunction so to restrain the defendants, 
Cyrus Cadwallader and Benjamin Satterth- 
waite, and each of them, 'their and each of 
their agents and servants. And Edwm T. 
Chase, Esq., is appointed receiver for the 
limited and special purposes defined in the 
court's opinion of this date. 



KBENB (CBNTRB v.). See Case No. 2,553, 
KFENB V. OI/AE.K. See Case No. 7,644. 



Case W"o. 7,641. 

KBENB V. COOPER. 

[2 Oranch, C. 0. 215.] i 

Circuit Court, District of Codumhia. Nov. 
Term, 1820. 

"Writ op Inqdirt— Plaintiff's Apfidavit— 
Amodst op Damages. 

In executing a writ of inquiry in Alexandria, 
the plaintiff's own affidavit may be read in evi- 
dence of the amount of the damages. 

On executing the writ of inquiry in this 
cause, Mr. Taylor, for plaintiff, offered in 

1 [Reported by Hon. 'William Cranch, Chief 
Judge.] 



evidence, to ascertain the amoimt of damages, 
the plaintiff's own affidavit. 

Mr. Swann opposed it; and said that the 
practice of the court was to allow It only in 
cases where the defendant does not contest 
the amount of damages. 

Mr. Taylor, in reply. If the rule be not 
uniform and general, the plaintiff cannot 
know when he may safely execute his writ 
of inquiry. There Is no appearance of de- 
fendant upon the record. 

THE COURT (MORSELL, Circuit Judge, 
contra,,) said that the practice had been uni- 
form in Virginia, and here, and permitted the 
plaintiff's affidavit to be read. 



KEENE V. The DAVID REEVES. See Case 
No. 6,625. 



Case No, 7,643. 

KBENB V. HARRIS et aL 

[3 Wash. O. C. 178.] i 

Circuit Court, D. Pennsylvajiia. Oct Term, 
1812. 

Real Property — Title bt Settlement — Claim 

UNDER 'Another State. 
Under the law of Pennsylvania, the defend- 
ants, who claimed by settlement and improve- 
ment, had no title, if such settlement and im- 
provement were made under the title of Con- 
necticut. 

The lessor of the plaintiff claimed, under a 
lottery warrant, dated 17th of May, 1785, the 
land in dispute lying on the east side of 
Tioga river, adjoining the New- York line, be- 
ing part of the purchase made from the In- 
dians on the 23d of October, 1784. It was 
surveyed in September, 1786, and a grant 
made for it in May, 1788. The defendants 
[Harris, Sheppard, and Stevens] claimed un- 
der a settlement and improvement, com- 
menced in the latter end of the summer, or 
early in the autumn of 1784, by one Joseph 
Thomas, who, in 1793, conveyed his right to 
one Swift, who conveyed to Harris the part 
of which he is in possession. The settlement 
and improvement were proved, and the ques- 
tion of fact was, whether the original settle- 
ment and improvement were made under the 
Connecticut claim, to this tract of country? 
The evidence was very strong to estaolish the 
affirmative. 

Mr. Binney, for plaintiff. 

By an act of the legislature of Pennsylva- 
nia, all conveyances of land lying in the part 
of the state where the land in question is ■ 
situated, which do not, on the face of them, 
acknowledge the title of Pennsylvania, are 
declared to be void. This acknowledgment 
not being made in the deeds under which the 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., 
Esq.] 



KEENE (Case No. 7,644) 



[14 Fed. Cas. page 180] 



defendants claim, they are, of course, void; 
and the defendants must rest their title upon 
the settlement of Thomas. The inception of 
this title, being prior to the purchase from 
the Indians, could give no right whatever to 
Thomas, and was a violation of the laws of 
this state; which, for political reasons, pro- 
hibited settlements on the Indian lands, un- 
der heavy penalties, extending at one time 
to death. 2 Laws (Smith's Ed.) 123, 113, 119, 
126, 124, 127; 1 Bin. 248. If the original 
settlement was against law, the continuance 
of it after the purchase from the Indians, can 
give no title; or otherwise, a settlement, 
though originally imlawful and even crim- 
inal, would be sufficient to defeat the right 
of a purchaser under the state. By no means 
could such a settler effectuate his title, but 
by obtaining, within a reasonable time after 
the purchase, a warrant from the state, and 
proceeding afterwards to have it surveyed, 
and to obtain a grant. 2 Laws (Smith's Ed.) 
129. 

By the act of 21st December, 1784,-2 Laws 
(Smith's Ed.) 273,— no right by settlement, to 
the lands pui-chased from the Indians, could 
be acquired, except a right of pre-emption; 
and not even that, unless the settlement was 
made before the year 1780, nor unless appli- 
cation for the same were made, and the con- 
sideration paid, on or before the 1st of No- 
vember, 1785. In the ease of Buchanan's 
Lessee v. M'Clure, 1 Bin. 385, it was decided,- 
that an improvement and settlement on lands 
purchased from the Indians, In November, 
1768, made between that date and the opening 
of the land office, 3d of April, 1769, gave no 
preference to the settler, against a descrip- 
tive application entered in the office on the 
day it opened- The act of 30th December, 
1786, which gives a right of pre-emption to 
settlers, is confined to the purchase in No- 
vember, 1768, and limits that right to the 10th 
of April, 1788. The first law which recog- 
nises settlement rights on the lands purchased 
in 1784, was passed 22d of April, 1794,-3 
Laws (Smith's Ed.) 184, 193,— and the kind 
of settlement is pointed out in the act of the 
22d September, 1794. The right by settle- 
ment has its origin in the tacit permission of 
the proprietors, which, after a length of time, 
became a part of the common law of this 
state. But it always presumed an implied 
contract between the proprietor and the set- 
tler, that the latter claiming and holding the 
land imder and in right of the proprietor, 
would, in a reasonable time, perfect his title, 
by paying the consideration and obtaining 
a patent. It never could extend to one who 
claimed adversely to the proprietor, and who 
for so long a period has taken no steps to 
perfect his title. This is precisely the case 
of the defendants, who took possession of 
these lands, claiming under Connecticut, and 
in open opposition to this commonwealth. 

Mr. Tilghman, for defendants, admitted, 
that if the defendants settled this land, claim- 



ing a right to do so under Connecticut, that 
they could not succeed. 

On this admission, THE COURT left this 
fact to the jury, with directions to find for 
the plaintiff, if they should be of opinion 
that the defendants claimed under Connecti- 
cut Verdict for plaintiEf. 
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KEENE V. JAOKSON- 

[2 Craneh, C. G. 166.] i 

Circuit Court, District of Columbia. April 

Term, 1819. 

Landlord and Texaxt — Attachment fok Rest 

— dischabge in insolvency. 

An attachment for rent not due, is supersedecl 
by the tenant's discharge under the insolvent 
law of the District of CJolumbia of the 3d of 
March, 1803, § 5 [2 Stat 238]. 

This was an attachment for rent not dxie, 
under the Virginia act of 29th November, 
1792, § 8, p. 154. 

]ytr, Swann, for plaintiff [Newton Keene], 
moved for judgment on the attachment. 
Since the attachment was served, and be- 
fore the rent became due, the tenant [J. W.] 
Jackson, was discharged under the insolvent 
law of the District of Columbia of 3d March, 
1803. 

Mr. Mason, for trustee of Jackson's effects, 
objected that the attachment was superseded 
by the discharge of the tenant under the in- 
solvent act § 5- 

And THE COURT (THRUSTON, Chrcuit 
Judge, absent), being of that opinion, quashed 
the attachment 
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Case No. 7,644, 

KEENE V. WHEATLEY et al. 

[9 Am. Law Reg. (1861) 33; 17 Leg. Int. 349; 
4 PMla. 157; 5 Pa. Law J. Rep. 501.]2 

Circuit Court E. D. Pennsylvania. 

Theathbs— Plays— Copi'KiGHT — Literabt Pkop- 
EUTY —Author's Assignment — Additions to 
Manuscript— Publication — Public Perform- 
ance— Pleading IN Equity — Amended Bill — 
Pleas. 

1. A party asserting her literary proprietor- 
ship of an unprinted comedy, under an assign- 
ment to her by its author, complained of its 
theatrical representation by the defendants, 
without her consent. It had been composed in 
England for performance at a London theatre. 
Difficulties of adaptation preventing its per- 
formance there, it was thrown back on the 
hands of the author. He, subsequently, not 
being a citizen, or a resident of the United 
States, for a valuable consideration, transferred 
his proprietorship of it for the United States 
to the complainant a resident of New York, 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [17 Leg. Int. 349, and 4 Phila. 157, contain 
only partial reports.] 
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where she was the proprietor and manager of 
a theatre. She adopted measures for securing 
a copyright; ana, in so doing, performed all 
such acts prescribed by statutes of the United 
States as were peiformable without publication 
in print. The play, under her management, 
was adapted to representation at her theatre, 
with the assistance of an actor of her company, 
to whom the principal character was allotted; 
and, in the course of this adaptation, received 
written additions, underwent curtailment, and 
was otherwise altered. The additions were 
made or suggested by this actor. The play, as 
composed in England, or as thus altered, was 
never printed. As altered dnd adapted, it was 
publicly represented at the complainant's thea- 
tre. Here, the same actor, in performing the 
principal character, introduced, with a view to 
stage effect, some unwritten additions, ^relying 
for the repetition of them upon his memory 
alone. The representation at the complainant's 
theatre having been successful, the defehdants, 
proprietors and managers of a theatre at Phil- 
adelphia afterwards performed the play, against 
lier will, at theii theatre, imitating closely the 
general and particular performance of it, as it 
had been represented by her. They had wit- 
nessed its performance at her theatre; but this, 
whatever assistance it may have afforded them, 
was not the means of enabling them to rep- 
resent it themselves. They obtained the con- 
tents of the English manuscript from a fornler 
copy, which had been unauthorizedly retained 
or made by a player at the London theatre for 
which it had been composed. The additions, 
written and unwritten, were, without the per- 
mission of the complainant, communicated to 
Ihem by the same actor who had. under her 
management, introduced them at her theatre. 
As ti'-^ author was a non-resident alien, the com- 
plainant, though herself a resident of the Unit- 
ed States, could not, as a proprietor of the play, 
sustain her suit upon the statutes of the United 
States for the protection of authors and their 
a.ssigns. 

2. But, independently of this legislation, the 
court, having, through the citizenship of the 
parties, a general equitable jurisdiction of the 
case, the suit was sustained. 

3. The foreign author's assignment, if it be 
deemed a partial one, was, at law, inoperative, 
except as a license; but, having been for a val- 
uable consideration, was, in equity, valid, as an 
assignment for the United States, of such liter- 
ary property as could exist in his composition. 

4. The play never having been published in 
print, the complainant, as its literary proprietor, 
could have sustained her suit if she had not her- 
self represented it theatrically before an in- 
discriminate audience. 

[Cited in Palmer v. De Witt, 47 N. Y. 535.] 

5. A publication, literary or dramatic, may be 
limited or general. It is general, whenever the 
communication effecting it is not restricted, 
both as to the persons to whom, and the pur- 
pose for which, it is made. When general, it is 
a dedication to the public for such unlimited 
uses, including all modes of publishing and re- 
publishing, as it may be the means of directly 
or secondarily enabling any person to make. 
The complainant's pr'or performance at her 
own theatre was a general publication. There- 
fore, if it had been the means of directly or sec- 
ondarily enabling the defendants to represent 
it through a retention of its words in their own 
memory, or in that of others of her audience, 
her literary proprietorship could not have been 
so asserted as to enable her to maintain her 
suit. 

[Cited in French v. Stewart, 22 Wall. (89 U. 
S.) 246; The "Mark Twain" Case, 14 Fed. 
731.] 

6. But the literary proprietorship of an au- 
thor and his assigns continues after a general 



publication, except so far as it may be the 
means of enabling others to make ulterior publi- 
cation, or otherwise to use the composition pub- 
lished. Therefore, as the complainant's prior 
public performance of the play was not the 
means through which the defendants were en- 
abled to represent it, her suit was maintainable 
on the foundation of literary propertyj notwith- 
standing such prior performance. 

7. The written additions to the former manu- 
script were not independent literary produc- 
tions, but accessions whose proprietorship was 
incidental to that of the principal composition, 

8. Had this been otherwise, their literary 
proprietorship would have been in the complain- 
ant, and not in the actor who conceived and sug- 
gested them when he was in her service assist- 
ing her in adapting the drama to- its intended 
first performance. His relation to her, as his 
employer, precluded him from acquiring, under 
such circumstances, an independent interest of 
his own in such products of his mental exertion 
in her service. 

9. His unwritten additions were not capable 
of being the subjects of literary proprietorship 
in anybody. But, independently of any ques- 
tion of proprietary right, the complainant, hav- 
ing the advantage of her priority in the perform- 
ance of this play, and being engaged in a pro- 
fessional competition in which the retention of 
this advantage would have been profitable to 
her, his communication to her professional ri- 
vals and competitors of the written, as well as 
unwritten, additions, was a breach of confi- 
dence on his part, from which a court of equity 
would not permit the defendants to derive an 
advantage to her prejudice, or to retain an ad- 
vantage thus derived. - 

10. The additions, written and unwritten, and 
the incidental curtailments and alterations, hav- 
ing been the menus by which the play, as a 
whole, was adapted successfully to dramatic 
representation, this equitable doctrine was, in- 
dependently of any question of literary pro- 
prietorship, applicable to the whole play as act- 
ed by the complainant, and imitated by the de- 
fendants, including the former composition to 
which the additions were adapted, so far as it 
was retained. 

[Cited in Tuengling v. Schile, 12 Fed. 105:] 

11. In equity, an amendment of the bill, when 
allowed after answer and replication, does not 
open the pleadings unrestrictedly. The court 
looks back through them in order to ascertain 
to what extent, if any, the amendment may 
have introduced a new case, or new matter; 
and, in general, considers them as open to this 
extent, but no further. 

12. An amendment of the bill, after answer, 
does not sanction the introduction on the part 
of the defendant, by way of plea, of an allega- 
tion of a personal disability in the complainant 
as having existed at the commencement of the 
suit. The answer itself would overrule such a 
plea. 

[Cited in Keene V. Kimball, 16 Gray, 1,550.] 

[This was an application by Laura Keene 
for an injunction to restrain the defendants, 
AVheatley & Clarke, from the public per- 
formance and dramatic representation of a 
play called "Our American Cousin."] 

CADWALADEB, Disti'ict Judge. The com- 
edy called "Our American Cousin" is descilb- 
ed by the defendants, in their answer, as a 
"piece presenting, in suitable situations, those 
eccentricities usually attributed on the stage 
to Yankees." It was never printed, and has 
never been published otherwise than through 
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dramatic representation. It was composed in 
England, in 1852, by a dramatic author nam- 
ed Taylor, for performance in London at the 
Adelphi Theatre, of which Benjamin Web- 
ster was the manager. Mr. Taylor in that 
year sold it, or the right of performing it, to 
Mr. "Webster. Insuperable diflaculties of adap- 
tation preventing its performance there, it 
was thrown back on Sir. Taylor's hands. 
In 1855 it again became his absolute property, 
under an arrangement by which another 
drama of his composition was exchanged 
by him, for it, with Webster. The manu- 
script was then returned to him by Webster. 
As then written, it was in two acts. Mr. 
Taylor afterwards changed its arrangement 
by dividing it into three acts, and also made 
some trivial changes in the test. The man- 
uscript was then fairly rewritten by his wife. 
In the autumn of 1858, he, for a valuable 
consideration, transferred aU his literary and 
dramatic proprietary rights in it, for the 
United States, to the complainant, who is the 
lessee and proprietor of a theatre at New 
York, At the close of September, 1858, she 
received from his agent at New York the 
manuscript, in Mrs. Taylor's handwriting. In 
the adaptation of the piece for its intended 
performance at the complainant's theatre, she 
was assisted by Joseph Jefferson, an actor 
of her company, whom the defendants de- 
scribe in their answer as a comedian of tact 
and talent. The principal part in the play, 
called the "Yankee character," was allotted to 
him. The manuscript underwent curtailment 
and alteration, and received additions. More 
than three-fifths of the dialogue in one scene, 
and the fourth of another, were struck out, 
besides the erasure of many passages in other 
scenes. The additions were chiefly in the 
character allotted to Mr. Jefferson. Those in 
this character, if not in the others, were made 
or suggested by himself. The curtailments 
and alterations, and some of the additions, 
were made with a lead pencil on the manu- 
saipt which had been received by the com- 
plainant from the author. This manuscript 
having been written in ink, the author's com- 
position, in the precise form in which he 
ti*ansferred it, is distinctly preserved. The 
manuscript was exhibited to him when he 
was examined in this cause, imder a commis- 
sion to London. He then deposed, that these 
alterations, made since he parted with it, 
were in a handwriting unknown to him. Aft- 
er the return of the commission, the manu- 
script thus altered was proved, by a witness 
examined at New York, to be the one from 
which the piece was played at the complain- 
ant's theatre. Thus, in the text in ink we 
have the English composition, and in the 
writing in pencil we have some of the adapta- 
tions made under the complainant's manage- 
ment. The text in ink having been written 
on one side only of the paper, many of the 
pencil additions are on the former blank 
sides. They are, in other instances, written 
over pencil erasm-es, or interlined. The for- 
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mer text is nowhere obliterated or illegible. 
The manuscript contains references to other 
additions, as having been introduced at New 
York. These must have been written on oth- 
er sheets, which have not been produced in 
evidence. The play, when thus altered and 
adapted, was acted at the complainant's the- 
atre, on the 18th of October, 1858. This was 
its first representation on any stage. The 
success of it was complete. Its performance 
was constantly repeated, with continued suc- 
cess, for many months. The defendants are 
lessees and managers of a theatre in Phila- 
delphia. They knew, between the 10th and 
17th of November, 1858, if not earlier, that 
the complainant asserted, under Mr. Taylor, 
as the author of this play, an exclusive liter- 
ary proprietorship and sole right of dramatic 
representation of it in the United States. 
They were informed that she was willing, for 
a price named by her agent, to sell to them 
the right of acting it in Philadelphia. One of 
them replied that they already had it, and 
intended to play it in Philadelphia. The man- 
ner in which they procvired it has been since 
disclosed. 

Joshua Silsbee, an American actor, was, 
in 1852, a performer in Mr. Webstei-'s the- 
atrical company, at the Adelphi Theati-e in 
London. In 1852, Mr. Taylor, the author, 
was told by Silsbee, that he had a copy of 
the manuscript in his possession, for the pur- 
pose of studying the Yankee character. Mr. 
Webster, then the proprietor of the play, de- 
posed, that he never gave to Silsbee a copy, 
or permission to have one; and that, if he 
had one, he must have obtained in surrepti- 
tiously. The defendants allege, in their an- 
swer, that the parts in the play were cast 
in England, when this character was allotted 
to Silsbee, whom they describe as capable of 
imparting to it those peculiar feature and 
touches upon which the success of the play 
would, in a great measure, depend- They al- 
so allege, that the piece was rehearsed at the 
Adelphi Theatre in 1852, preparatorily to its 
intended performance there. These allega- 
tions appear to have been founded altogether 
in error. The evidence is very distinct, that 
it never was rehearsed in England. There 
is no evidence that anything was done with 
a view to its intended rehearsal, or that the 
} characters were, in whole or in part, even 
provisionally cast. They cannot, consistently 
with the evidence, have been definitely cast 
with Mr. Webster's concurrence. They pos- 
sibly may have been provisionally, or con- 
jecturally, cast by somebody, perhaps by Mr. 
Silsbee, who, as a performer at that theatre, 
expected to act the Yankee character, if the 
play should be represented there. But, ac- 
cording to Webster's testimony, sti-engthened 
by that of Taylor, no part in the piece was 
ever allotted to Silsbee, or to any other actor 
in Webster's company. Mr. Webster, as 
manager, was very strongly of opinion, that 
Mr. Silsbee was incapable of performing the 
Yankee part with success. He had previously 
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failed at that tlieatre in such parts. In this 
unfavorable opinion, Mr. Taylor, the author, 
decidedly concurred. On this point, if the 
testimony had been impeached, it would have 
been confirmed by two letters of the year 
1852, from Taylor to Webster, concerning 
the difficulties of adapting this character to 
the capacity of Mr. Silsbee, or of any other 
performer at the Adelphi Theatre. This ap- 
pears to have been a chief cause of its non- 
performance there. A copy of the manu- 
script must however, have been in Mr. Sils- 
bee!s possession, and have been retained by 
him. His possession of it, if ever known by 
Webster, must have been overlooked, and 
afterwards forgotten. Silsbee returned to 
the United States, bringing it with him, and 
subsequently, in 1855, when still in posses- 
sion of it, died in California. It passed, 
after his death, into the possession of his 
widow, who subsequently became the wife 
of William Chapman. Mrs. Chapman has 
not been examined by the defendants as a 
witness, though the principal allegations of 
their answer must, if true, have depended 
upon information which cannot, probably, 
have been derived from any other person. 
Of the truth of these principal allegations, 
they cannot have had any direct knowledge 
of their own. There is no evidence that Mrs. 
Chapman's attention, or that of any one else 
in the United States, was attracted to the 
copy of the manuscript in her possession, 
untU after the public anoimcement^ at New 
York, of the intended performance of the 
play at the complainant's theatre. There is 
no* reason to believe that the existence of this 
copy was known to the defendant until after 
this announcement, or, indeed, until after the 
successful representation of the piece at her 
theatre. All that we really know concerning 
the copy is, that it passed, at about this time, 
into the possession of the defendants from 
that of Mrs. Chapman, and that Mr. Silsbee, 
her former husband, had obtained possession 
of it when he was a player in Webster's com- 
pany. The defendants now claim, as will 
be stated hereafter, a right of using this copy 
under a titie which, they assert, was vested 
in Silsbee. As they assert this claim, his 
own statement, that he had possession of it 
for the purpose of studying a part in it, is 
evidence against them of the purpose for 
which he obtained the possession. The state- 
ment might have been true, though the parts 
were not cast, nor any definitive allotment of 
this part made. The inference from the tes- 
timony least favorable to his memory is, that 
he may have thus obtained the copy in the 
first instance, and that his retention of it 
was afterwards overlooked, or disregarded. 
We cannot, upon the testimony, believe, or 
assume, that he retained the possession of it 
with any direct permission from Webster. 
But such permission, had it been obtained, 
would not have authorized Silsbee, if living, 
to make any public use of the copy, or to 
sanction any such use by others. Of course. 



no party coming, after his death, into pos- 
session of it under it, could give a legal sanc- 
tion of any such use of it by the defendauts. 
After they had obtained this copy from 
Mrs. Chapman, the defendant Clarke pro- 
cured from Mr. JefCerson the additions which 
he had, tmder the complainant's manage- 
ment, introduced into his performance of. the 
principal character. Whether Mr. Jefferson, 
besides the written additions to it which 
have been mentioned, introduced others which 
have never been written, relying, for the 
repetition of them, on his memory alone, is 
involved in some uncertainty. But if his 
additions were both written and unwritten, 
they were all, according to the proofs, com- 
municated by him to the defendants, and 
introduced by them into their perfoirtoance 
of the play. One of the complainant's in- 
terrogatories required the defendants to state 
fully what language or words Mr. Clarke 
thus obtained from Mr. Jefferson. Instead 
of making the statement thus required, they ' 
merely offered in their answer to state "all 
and singular the language or words" com- 
municated if they should afterwards be re- 
quired to do so. This ofEer does not entitle 
them to derive any benefit from their omis- 
sion to make the disclosure. But the com- 
plainant, not having excepted to the answer, 
cannot use their omission to supply any de- 
fect in her own proof. Their offer to make 
the statement shows, indeed, that nothing 
communicated by Mr. Jeffereon was thought 
so unimportant as to have been lost by thenj 
for want of a memorial. That what he com- 
municated to them included any additions: 
which had not been previously written for 
the complainant, is improbable. But it may 
nevertheless be true. If it be so, the written 
and unwritten additions must have been com- 
bined in the production of dramatic effect. 
If the defendants can, in any view of the case 
derive any benefit from an assumption that 
some of them were unwritten, the assump- 
tion should be made unless an inquiiy by a 
master to ascertain the precise truth be di- 
rected. Such an inquiry will be dispensed 
with by assuming that some of the additions 
were unwiitten. This assumption wiU, how- 
ever, be made so far only as it may benefit 
the defendants. We will hereafter see that 
the decision will, upon this view of the facts, 
be the same as if the additions were all writ- 
ten. But under one head, the reasoning will 
not be the same. The defendants, by 'thus 
obtaining the manuscript from Mrs. Chap- 
man, and the additions from Mr. Jefferson, 
having enabled themselves to represent the 
play as it had been adapted and brought out 
by the complainant, announced its intended 
performance on the 22d and 23d of November, 
1858, in a playbill headed: "First nights of 
the great new comedy by Tom Taylor, author 
of 'Still Waters Rim Deep,' &c., entitied 'Our 
American Cousin,' now in the sixth week 
of its brilliant and triumphant career in New 
York. It will be presented after several 
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"Mveeks of the most careful preparation." It 
was performed according to this announce- 
ment, each of the defendants acting a part in 
it, the defendant Clarke performing the Yan- 
kee character with JefEerson's adaptations. 
The defendants performed the piece repeated- 
ly afterwards, with profitable results. Be- 
fore their first performance of it, each of 
them, and the actress of their company who 
performed the principal female character, 
liad witnessed the performance at the com- 
plainant's theatre. But they were not en- 
abled to represent it at their own theatre 
through any impression of the words on their 
memory, or on that of any of the audience 
who had attended the complainant's perform- 
iinces. The proof is, on the contrary, dis- 
tinct, that the words were obtained by them 
Irom the manuscript procured from llrs. 
Cliapman, and through the communication, 
3jy Mr. Jefferson, of the additions. The aboYe 
quotation from the defendants' playbill in- 
-dicated that their purpose was not an in- 
dependent representation of the play so much 
*is a repetilion of its performance at New 
York. Theh: effort was to imitate this per- 
formance as closely as possible. That they 
succeeded in producing a Tery close imita- 
tion appears from the testimony. A person 
engaged at the complainant's theatre, in her 
-constant employment, who had very often 
seen the play performed there, and says he 
was familiar with it, was present at the de- 
fendants' theatre on the first night of its per- 
formance in Philadelphia, Their playbill, 
already mentioned, containing a synopsis of 
the scenei-y and incidents, under more than 
one hundred heads, was before him. He de- 
poses that he knew the play, word for word, 
as the performance went on. According to 
his testimony, the particular scene already 
mentioned, of which more than three-fifths 
had been expunged by the complainant, was 
wholly omitted by the defendants in their 
performance; but, except in this omission, 
the perfoi-mances at each theatre were the 
same, or similar. Two particular instances, 
confirmatory of this evidence, may be re- 
garded as characteristic of the imitative pur- 
pose of the whole performance. We have 
seen that, long after Mr. Silsbee left Eng- 
i.i.ia, rue arrangement of the play was chan- 
ged by dividing it into three acts. The manu- 
script which he took away must have been 
that of a play in two acts. The defendants' 
playbill shows that they adopted the change 
of aiTangement by making the division into 
three acts; and their cross-inteiTogatories 
for the commission to London indicate their 
vigilance in obsei-ving this, and a minuter 
nonconformity in the texts of the manu- 
scripts. The other instance was in one of 
the adaptations of New York. The words 
■"i'ontiac, Michigan,*' had been there struck 
out from the English manuscript, and "Brat- 
tleboro', Vei-mont," substituted with a pencil. 
Where this first occurs in the complainant's 
manuscript, the defendants' playbill, in de- 



scribing the scene, contains the words "Brat- 
tleboro', Vermont." 

Thus at each theatre, the play, as acted, 
was the English author's composition adapt- 
ed by the complainant, with JefEerson's addi- 
tions, and some curtailments and alterations, 
to the stage in the United States. The de- 
fendants appear to have been careful to se- 
cure to themselves, before performing it, the 
means of acting it, as a whole, conformably 
to the method of its previous representation 
hy the complainant. She instituted the pres- 
ent proceeding in November, 1858, alleging 
an exclusive right in herself under the above 
derivation of title, and the statutes of the 
United States for the protection of general 
and dramatic literary property, and praying 
an injunction to restrain the defendants from 
representing the play, and an account of the 
profits, etc. When the piece was in the 
course of successful performance at both the- 
atres, an application for a preliminary in- 
junction was heard upon affidavits and coun- 
ter affidavits. Upon a deposit by the defend- 
ants of a sum of money equal to the amount 
for which the complainant had been willing 
to license Its performance by them, with 
a sufficient addition to cover costs, the 
eomrt refused to grant an injunction in the 
primary stage of the cause. It was after- 
wards heard upon biU, answer, and replica- 
tion, depositions and papers read, and admis- 
sions. The defendants, notwithstanding the 
public declaration in their playbill that Mr. 
Taylor was the author of the comedy, as- 
serted in their answer that it was of the 
joint authorship of himself and Mr. Silsbee. 
Admitting that Mr. Taylor's right and inter- 
est were transfen-ed by him to Mr. Webster 
in 1852, they alleged, that Webster, after- 
wards, for a valuable consideration, assigned 
it absolutely to Silsbee, who bequeathed his 
personal estate, in which it was included, to 
his widow, now Mrs. Chapman. They as- 
serted that her present husband, for a valua- 
ble consideration paid by them to her, li- 
censed its performance by them, and deliv- 
ered to them the manuscript, which they say 
was the original one. They have adduced 
no evidence of the alleged bequest, or subse- 
quent license, or of the payment of the al- 
leged consideration. The assertion of Web- 
ster's transfer to Silsbee is not only unsup- 
ported by proof, but is directly contradicted 
by the testimony. The depositions of Mr. 
Taylor and Mr, Webster, moreover, entirely 
negative Silsbee's alleged participation in the 
authorship; and show that the play was 
composed exclusively by Taylor, in whom, 
as we have seen, the proprietorship of it was 
revested in 1855. One of the interrogatories 
of the complainant's bill required the de- 
fendants to state fully, when, where, and 
how, they had obtained possession of this 
comedy, and how they claimed the right of 
representing it. Any technical operation in 
their favor of their own allegations responsive 
to this and other inten'ogatories of the bill is 
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removed by the contradictory testimony 
•whicli lias been reviewed. Their answer, 
which has rendered this review necessary, is 
of no technical force against such evidence; 
and not having been founded, as to the most 
material points, upon any possible knowledge 
of their own, is of no moral opposing force. 
If Mrs. Chapman was the duly qualified 
representative of Mr. Silsbee's estate, and, 
with her present husband, licensed the per- 
formance of the play by the defendants, the 
license was of no effect whatever. Of this 
the defendants would seem to have been, at 
the time of the hearing, fully aware. They 
did not attempt to verify any writing as a 
manuscript, or copy of the manuscript, of the 
play, or offer any such writmg in evidence. 
They thus wholly failed in their endeavor 
to show that they had rightfully represented 
the play from the manuscript, or that any 
copy of it had ever been rightfuUy in their 
possession. 

The defense was confined, at the hearing, 
to a denial of the complainant's right of 
maintaining her suit under the acts of con- 
gress for the protection of literary property, 
or independently of those acts. The consid- 
eration of the acts of congress may "be pref- 
aced by the remark that the word "copy- 
right," and phrase "literary properly," though 
sometimes confounded, are not synonymous. 
The latter phrase has a more general sig- 
nification than "copyright," which signifies 
an exclusive right of an author and his as- 
signs to print his literary composition, and 
publish and republish it in print A legis- 
lative enactment securing generally to literary 
proprietors a copyright for a limited period, 
but containing no special provision as to 
theatrical representation, does not, in the 
case of a dramatic literary composition, in- 
clude the sole right of such representation. 
This, which the course of legislation on both 
sides of the Atlantic implies, was decided in 
Coleman v. Wathen, 5 Durn. & E. [5 Term 
R.] 245, and Murmy v. BUiston, 5 Bam. & 
Aid. 657, cited and remarked upon in 12 
Adol. & E. (N. S.) 236, and 2 De Gex & S. 
673, 692. In the absence of any legislation 
for the special protection of dramatic literary 
property, an authorized public circulation of 
a printed copy of a drama for which there is 
a legislative copyright is a publication which 
legalizes an optional subsequent theatrical 
representation by anybody from such copy. 
But the mere adoption of the measures by 
which such a copyright may be seciu-ed has 
no such effect unless theu: adoption has been 
attended or followed by an actual publica- 
tion in print The complainant had adopted 
the usual measures to secure to herself a 
. statutory copyright for the United States. In 
so doing, she had observed all the statutory 
regulations on the subject, ^ceptthe direction 
that a copy of the book be delivered to the 
clerk of the proper court within three months 
from the time of its publication. The intend- 
ed meaning of the word "publication," in this 



and other statutory provisions coneemhig 
copyright, is publication in print The peri- 
od, therefore, from which the three months 
would be computable, is not arrived. The 
complainant had thus observed every direc- 
tion which could be complied with in the case 
of an unprinted book. So .far as any question 
under the acts of congress was concerned, 
the citizenship of the parties in the cause 
was immaterial. The act of loth of Feb- 
ruary, 1819 [3 Stat 481], gives to the circuit 
courts original cognizance, as well in equity 
as in law, of all cases "arising under any 
law of the United States, granting or con- 
firming to authors or inventoi-s the exclusive 
right to their respective writings, inventions, 
and discoveries." The act concerns reme- 
dies, and not rights. Under the statutes 
which confer and regulate rights of litera.ry 
proprietorship, the citizenship of the parties 
litigant was also unimportant It sufficed, 
under these acts, that the complainant was 
a resident of the United States, which was 
undisputed. The difficulty in her way was, 
that Mr. Taylor, the author through whom 
lier titie was derived, was a nonresident 
alien. This difficulty presented the only 
question under the acts of congress requiring 
particular consideration. The act of 3d of 
February, 1831 [4 Stat 436], repealed with 
a saving of privileges then existing the prior 
statutes concerning rights of literary proper- 
ty. The ninth section of this act giving re- 
dress for the unauthorized printing or pub- 
lishing of manuscripts, operates in favor of 
a resident of the United States, who has ac- 
quired the proprietorship of an unprinted 
literary composition from a nonresident alien 
author. But the word "publish" here again 
means publish in print This— which is the 
only section enabling a proprietor, who de- 
rives his title from such an author, to assert 
any right under the act— gives no redress for 
an unauthorized theatrical representation. 
The other sections concern copyright. They 
apply only to authors who, if not citizens, 
must be residents of the United States, and 
proprietors under derivations of titie from 
such authors. No other proprietor can obtain 
a copyright under the act The only statute 
which affords redress for unauthorized theat- 
rical representations, is the act of 18th of 
August, 1856 [11 Stat 138]. This act applies 
only to cases in which copyright is effectual- 
ly secured under the act of 1831. Therefore, 
the complainant l:ad no statutory right of 
redress. 

The remaining inquhry was, whether her 
suit could be sustained, independently of any 
legislation concerning dramatic or other lit- 
erary property. Under this head, as the de- 
fendants were citizens of Pennsylvania, 'the 
general equitable jurisdiction of the comi: 
could be exercised if the complainant was a 
citizen of another state, or an alien. At the 
commencement of the suit she was an alien, 
residing at New York. But she had previous- 
ly filed a declaration of her intention to he- 
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come a citizen of the United States. During 
the pendency of the suit, and before the hear- 
ing, she was natui*alized. She was described, 
in her bill of complaint, as a citizen of the 
state of New York. This description of her, 
though correct at the time of the hearing, 
had not been coixeet when the bill was filed. 
She should hare been described in it as an 
alien. As the Jurisdiction of the court was 
maintainable under either description of her, 
if true, tlie mistake was of such a character 
that an amendment correcting the misde- 
scription would, of course, have been allowed, 
whenever asked. The case was heard and 
considered as if such an amendment had al- 
ready been made. The complainant insisted 
that, as the play had never been printed, her 
literary proprietorship of it entitled her to 
maintain the suit, independently of any stat- 
ute. The author's proprietary rights for Eng- 
land and Scotland had never been trans- 
ferred to her. The statutes of the United 
States for the protection of authors do not, 
like those for the benefit of inventors, ex- 
pressly sanction transfers of limited local 
proprietorships of exclusive privileges. A 
writing, which is, in form, a transfer by an 
author of his exclusive right for a designated 
portion of the United States, would, there- 
fore, at law, even under the statutes of copy- 
right, operate as a mere license, and would 
be ineffectual as an assignment. [Woodmff 
V. Trapnall] 10 How. [51 U. S.] 194; Blan- 
chard v. Eldridge [Case No. 1,510]; 17 0. B. 
436, 437. "Whether an assignment by a for- 
eign author of his whole right, for the entire 
United States, would fall within the same 
i-uie, is a question which might be discussed, 
if such an author could acquire a copyright, 
or, by a transfer, impart the privilege of ac- 
quiring one. See 4 H. L. Cas. 992, 993, 940. 
In the present case, where the foreign author 
had no statutory proprietorship, and could 
impart no privilege of obtaining one, his 
transfer to the complainant cannot be re- 
garded otherwise than as only a partial as- 
signment, upon which a suit could not be 
maintained at law in her own name. But, 
in a proceeding like the present, in equity, a 
limited local, or other partial assignment, 
if made, for a valuable consideration, by a 
person whose ti-ansfer of the whole interest 
would have passed the proprietorship, is car- 
ried into effect, whether it would have been 
effectual or not, at law. 3 Jur. 219; 11 Sim. 
572; Tieman v. Jackson, 5 Pet. [30 U. S,] 
602; 3 Swanst 393; 4 Mylne & C. 702, 703; 
7 Sim. 109. The complainant, therefore, does 
not, in this court, stand in any respect on a 
less favored footing than an author. That 
her asserted literary proprietoi-ship is de- 
rived under one who was a nonresident alien, 
does affect her case, considered independently 
of the statutes. Here, we may remark, that 
the litei-ary proprietorship of the principal 
composition included that of the additions 
to it which have been desciibed as written, 
in pencil, on the complainant's manuscript, 
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and of such other additions as may have been 
made in writing. These additions, as literary 
accessions, were incapable of independent 
proprietoi-ship. Hatton v. Kean, 29 Law J. 
O. P. 20, 7 C. B. (N. S.) 268; Poth. Propriete, 
170-175; Code Nap. 566, 567; and see the- 
citations of other modern European codes in 
St .Joseph's Concordance. The rules of the- 
law of accession, which have been thus ap- 
plied, are applicable in favor only of such 
innocent parties as have not wilfully used 
the property of others. A wrongdoer can de- 
rive no benefit from the otherwise acces- 
sorial character of that which he converts ta 
his own use. The publication of books may 
thus, for literary piracy, be suppressed, when 
the pirated matter is accessorial only to for- 
mer compositions for which there could be 
no copyright, and constitutes only a veiT 
small proportion of the whole contents. Thus,, 
as against a wrongdoer, that which is an 
accessorial part of a -whole, may be regarded 
as a material, or even vital, part. 3 Swanst. 
680, 681; 5 Ves. 709; 16 C. B. 459; 3 Mylne- 
& C. 738, 736, 737. The distinction will here- 
inafter be found important. 

In whose handwriting the additions were,, 
does not appear, and is not material. That 
they were conceived and suggested, if not 
written, by Mr. Jefferson when engaged in 
assisting the complainant in bringing out the- 
play, is indisputable. If their accessorial 
character could be excluded from considera- 
tion, his relation to her as his employer would 
have rendered him incapable of acquiring in 
them an independent proprietorship of his 
own. The duties of theatrical performers to 
their employers are, in this respect, like those 
of artists retained under a standing engage- 
ment in any other professional service. Where- 
a female opera singer had engaged with a 
theatrical proprietor to sing for three months 
at his theatre, and not sing elsewhere dur- 
ing that period, without his consent, Lord St. 
Leonards said: "The engagement to perform 
for three months at one theatre must neces- 
sarily exclude the right to perform at the 
same time at another theatre. It was clearly 
intended that" she "was to exert her vocal 
abilities to the utmost to aid the theatre to 
which she engaged to attach herself." He 
was "of opinion that if she had attempted,, 
even in the absence of any such negative stip- 
ulation, to perform at another theatre, she 
would have broken the spirit and true mean- 
ing of the contract as much as" in the case 
of "the contract into which she" had "actu- 
ally entered." 1 De Gex, M. & G. 618, 619. 
See 6 De Gex, M. & G. 230. A calico printer- 
discharged his head colorman, who sued him 
in trover for a book of entries of processes 
of mixing the colors used in his business. 
The book had been kept by the plaintiff while 
in the defendant's employment. It contained 
entries of many processes which were of the 
plaintiff's own invention. The decision was 
that be could not recover. Heath, J., said 
that though there might be inventions of the 
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plaintiff in it, yet tliey were the property of 
the master. Chambre, X, said that the mas- 
ter had a right to something beside the mere 
manual labor of the servant in the mixing 
of the colors; and though the plaintiff invent- 
ed them, yet they were to be used for his 
master's benefit 4 TaunL 770. If it be sug- 
gested that literary addition, or adaptation, 
is no part of the general duty of dramatic 
performers, and that there is no particular 
exception in the case of an unprinted play 
never before performed, the objection may, in 
this case, be disposed of without considering 
the question suggested. Here, Mr. JefEerson, 
while hi the general theatrical employment of 
the complainant, engaged in this particular 
office of assisting in the adaptation of this 
play; and made the additions in question in 
the course of his willing performance of this 
duty. She consequently became the propri- 
etor of them as products of his intellectual 
exertion in a particular service in her employ- 
ment Where an inventor, in the course of 
his experimental essays, employs an assistant 
who suggests, and adapts, a subordinate im- 
provement it is, in law, an incident or part 
of the employer's mahi invention. 1 C B. 
551. In a case of a musical composition, a 
person who adapted words to an old air, and 
procured a friend to compose an accompani- 
ment acquired a copyright both in the words 
and the accompaniment 7 G. B. 4. The 
direct application of the principle to literary 
compositions, their parts, additions, and acces- 
sions, is too familiar to require more than 
a reference to some of the authorities. 2 Law 
J. Ch. 90; 2 Sausse & S. 1; 16 O. B. 459; 3 
Jur. 219; 5 Car. & P. 58; 2 Merl. Quest 
"Contrefacon," p. 659, § 2; 6 Merl. Quest 
"Propriete Literaire" (4th Ed.) p. 498, § 2; and 
Hatton V. Kean, cited above. Therefore, so 
far as the question of literary proprietorship, 
independently of the statutes, may be con- 
cerned, Mr. JefiEerson's written additions will 
require no. separate or distinct consideration. 
The play having never been printed, the 
complainant as its literary proprietor, could, 
hidependenfly of the statutes, have main- 
tained her suit, if the defendants' theatrical 
representation of it had not been preceded by 
her own. If the previous performance of it 
at her theatre had been the means of enabling 
the defendants fairly to bring it out at their 
theatre, the suit could not have been main- 
tained. But the point for decision was, 
whether her prior performance, as it had not 
been the means through which they were 
enabled so to do, defeated her suit 

Under the peculiar circumstances of the 
case, this point could, as I thought and stiU 
think, be decided independentiy of any ques- 
tion of literary proprietorship. In the ad- 
ministration of equitable jurisprudence, im- 
proper disclosures of the knowledge of pri- 
mary results of mental development whether 
the contents of literary compositions, or oral 
discourses, or secrets of inventors, or im- 
proper disclosures of knowledge acquired in 



professional relations, or in those of service 
or agency, are prevented and redressed on 
principles of general applicability. 3 Law J. 
Ch. 209, 213, 219; 1 Hall & T. 28; 2 De Gex 
& S. 652; 1 Hall & T. 1; 1 Macn. & G. 25r 
[Shaw V. Cooper] 7 Pet [32 U. S.] 317-322; 
2 Bos. & P. 630, 577, 578; 2 Mees. & W. 558- 
560; 2 Mer. 450, 451; 1 Vern. 61; 3 Mer. 157; 
1 Jac. & W. 394; 1 Sim. & S. 398; 9 Hare, 
241, 267; 21 Law .T. Ch. 248;- 9 Eng. Law & 
Eq. 182; 9 Sim. 196; 10 Sim. 135; 15 Sim. 
378; 1 Hall & T. 116; 2 Phil. Ch. 777, 778. 
In the exercise of this equitable jurisdiction, 
rights founded in personal and professional 
relations of confidence are protected inde- 
pendently of any question of the existence or 
continuance of proprietary right Preventive 
protection under this head is afforded in pro- 
ceedings against persons not themselves par- 
ties or immediate privies to the breach of 
confidence. A person who has not acquired 
through it an independent subsisting equity 
of his own, is not permitted by a court of 
equity to derive any benefit from it or to 
retain any benefit so derived. In the pres- 
ent case, the complainant has acquired all 
such rights in the principal composition as 
were formerly Webster's. The defendants 
assert in it no right except as derived under 
Silsbee. The case, therefore, as to the copy 
of it which Silsbee had, is the same as if 
Webster and Silsbee were now the litigants. 
The defendants have used this copy, though 
Silsbee had no possession of it except for use 
in his professional service to Webster. They 
procured Mr. Jefferson's additions through 
his breach of professional duty to the com- 
plainant as his employer. As to these addi- 
tions, the direct breach of confidence was 
between Jefferson and the complainant But 
according to many of the authorities which 
have been cited, the defendants, having pro- 
cured, or availed themselves of, Mr. Jeffer- 
son's violation of his duty to the complain- 
ant stand, in respect of it in his place. We 
have seen that theatrical performers, in the 
relation of Silsbee to Webster, or of Jefferson 
to the complainant owe to their employers no 
less fidelity than artists, or agents, retained 
in any other permanent, or temporary profes- 
sional service. Though the complainant's lit- . 
erary proprietorship of the play in question 
had not been sustainable, she had the only 
manuscript from which a first performance 
of it could be lawfully made. Having the 
advantage of this priority, she was known 
to be desirous of retauiing the exclusive di-a- 
matic representation of the piece. In any 
competition with professional rivals, this pri- 
ority, and the possession of the manuscript 
gave to her a fair advantage, which, without 
any literary proprietorship, might have been 
retained for some time, if not indefinitely. 
In regulating the police of her theatre, she 
could have prevented reporters from taking 
down the words of the play during its per- 
formance, and could have excluded persons 
imwilling to acquiesce in such conditions. 
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Amb. 694; 17 Cobb. Tarl. Hist 1094; 2 De 
Oex & S. 692; 13 Mees. & W. 838. The only 
fair means by wMch others could have ob- 
tained the words, were through their impres- 
sion upon the memory of some person, whose 
constant attendance at her performances of 
the play, might, at length, have enabled him, 
elsewhere, to repeat or to write out its lan- 
guage. If, through such atcendance of one 
or more persons, the words of unprinted plays 
could be obtained accurately, the method oE 
obtaining them would not be expeditious or 
economical. Its adoption has not, in modern 
experience, been usual. The defendants, as 
the complainant's professional rivals, did not 
compete fairly with her when they used any 
other means of abridging the duration of her 
legitimate advantages. This remark applies, 
at all events, to the means which were, in 
fact, used. The remark might, under proper 
pleadings, have been applicable to the use both 
of the copy which Silsbee had retained, and 
the additions which the defendants procured 
from Jefferson. The case would then, upon 
the merits as disclosed by the answer and 
proofs, have been a simple one. But the 
complainant's bill is not so framed, that she 
can, independently of the question of liter- 
ary proprietorship, obtain a decree founded 
upon the defendants' use of the copy retained 
by Silsbee. The bill contains no averment of 
the surreptitious, or other, former, or pres- 
ent, possession by any one of a copy of the 
manuscript, or of the use by the defendants 
of such a copy. Except the averment that 
the defendants represented the play publicly 
without the complainant's consent, and the 
interrogatoiy quoted above, the bill contains 
nothing on the subject A decree for a com- 
plainant cannot be made upon a fact not 
a.veiTed in the bill, though it may be disclosed 
in the defendants' answers to the interroga- 
tories of the bill. 3 Swanst 687, 689; [Car- 
neal v. Banks] 10 Wheat [23 U. S.] 188; 
Thompson v. Tod [Case No. 13,978]; Van 
Reimsdyk v. Kane [Id. 16,871]; 3 Barb. Ch. 
51. The complainant, when this objection 
was taken,, had an opportunity to amend her 
bill in this particular, but made no application 
for the purpose. The only advantage to her, 
therefore, of the disclosures as to the copy 
retained by Silsbee, and the use made of it 
is in the proof which these disclosures afford 
that the defendants were not enabled to rep- 
resent the play merely from its having been 
publicly performed at her theatre. Whether, 
on the footing of literary proprietorahip, this 
would suffice to sustain her suit is not a.t 
this moment the question. Independently of 
such proprietorship, her suit caimot upon this 
bill, be sustained on the mere ground of the 
improper use of this copy. 

The complainant is, however, under no such 
difficulty as to the improper use of the addi- 
tions procured from Jefferson. Her bill avers 
that the defendant Clarke obtained the prin- 
cipal parts and the language from Jefferson, 
who was in her employment as an actor, 
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and who performed one of the characters 
in the comedy. Though her claim of an ex- 
clusive right had not been sustainable, she 
was entitled, in her competition with pro- 
fessional rivals, to the co-operation and sup- 
port of every person employed by her with- 
in the walls of her theatre. The implied con- 
fidential restriction which ought to have pre- 
vented the disclosvire of the words of her new 
play by performers of her own theatrical com- 
pany was of the greatest importance to 
her in this competition. Yet Mr. Jefferson 
communicated his additions to Mr. Clarke, 
who inti-oduced them into his own perform- 
ance. The unwritten additions, which may 
have been included, could not be the subject 
of literary proprietorship. But the equitable 
jurisdiction which we are now considering is 
exercisable on grounds which are independ- 
ent of proprietary right in the party injured, 
or in any other person. The jurisdiction has 
been thus exercised in the cases of oral 
didactic lecture, and of an unpatentable or 
unpatented invention, 3 Law J. Ch. 209; 9 
Hare, 241, 258, 259. The doctrine in question 
applies, therefore, alike to the unwritten and 
the written additions, whether those in writ- 
ing were the subject of literary proprietor- 
ship, or not If the success of the play is at- 
tributable, in any principal degree, to the ad- 
ditions, alterations, and curtailments, by 
which it was adapted at New York to dramat- 
ic representation, the same equitable doctrine 
applies to it as a whole, just as it was acted 
there, including the former composition so far 
as retained, and the additions, written and 
unwritten, if any of them were in truth un- 
written. This brings us to the inquiry, how 
far the additions, as the particular subject of 
Mr. Jefferson's breach of his duty, should 
be regarded as having had a principal, as dis- 
tinguished from a subordinate and insignifi- 
cant influence, in causing the success of the 
performance. If they cannot safely be re- 
jected from consideration as trivial and insig- 
nificant both in their character and in their 
effect, the cause may be decided oh the 
ground of breach of confidence, independently 
of the question of proprietary right With ref- 
erence to this play, the defendants describe 
such "assistance and authorship" as their an- 
swer attributes to the late Mr. Silsbee as 
"invaluable." Their language, though, so far 
as this play is concerned, misapplied as to 
him, tends to define the particular character 
of it as a drama. The language seems to 
have been less inapplicable to Mr. Jefferson, 
of whom, as a member of the complaioant's 
company, the talent and experience were, or 
should have been, at her command. Never- 
theless, their answer in certain passages has 
a tendency to disparage Mr. Jefferson's as- 
sistance to them, as though the additions or 
adaptations obtained through it had been of 
trivial value. These passages of the answer 
are, however, inconsistent with other state- 
ments in it and are contradicted by the de- 
fendants' own conduct in procuring and using 
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the adaptations. This conduct precludes them 
fi-om denying, with any fair show of reason 
or justice, that for the purpose of adapting 
the play favoraDly to the stage, the addi- 
tions, curtailments, and alterations were im- 
provements at least upon the author's compo- 
sition. That they probably dimhiished some 
difficulties which had prevented the play from 
being acted in England, and removed objec- 
tionable features which, for local reasons, 
would have prevented the success of it in the 
United States, is perhaps not stating the case 
in its full strength. As the play was per- 
formed, the success of it, as a whole, was 
complete. But from what occurred hi Eng- 
land and ia this country, we may infer that 
its performance without the adaptations might 
have resulted in a failure. The author's man- 
uscript had, in England, been cast aside for 
sis years. In all this time, the copy which 
Mr, Silsbee had retained was unthought of 
and useless. The defendants having this copy 
in their possession, with no scruples as to 
using it, had not been willing to act the play 
from it, without the New York adaptations. 
The plot was not theatrically novel. The suc- 
cess of the piece was dependent upon the 
scenery and incidents, and the vivacity and 
humor of the dialogue. Mr. Hallam, fol- 
lowing a suggestion of Collier, thinks, that, 
in modem theatres, the use made of scenery 
has diminished, in certahi eases, the neces- 
sity for exercising the creative powers of a 
dramatic author's imagination. Such may be 
the case peculiarly with a light piece of ibis 
class. The synopsis of scenery and incidents 
in the playbill shows that this was, hi the 
opinion of those who brought it out, not less 
important . than the dialogue. To these ar- 
rangements, however, the dialogue reauhred 
adaptation. Some of the additions in pencil 
to the author's manuscript indicate a self- 
confident, but not imprudent, boldness, which 
probably was the result of a combination, in 
:Mr. Jefferson, of histrionic talent with a ma- 
tured experience in, the production of comic 
effect We, however, cannot estimate their 
importance or value from anythmg so surely 
as from the conduct of the parties and the 
success of the play. Schlegel asks, "How 
does a dramatic work become theatrical or 
fitted for the stage?" and answers: "In smgle 
instances it is often very difficult to de- 
termine whether a work possesses such a 
property or not It is, indeed, frequently the 
subject of great controversy, especially when 
the self-love of, authors and actors comes into 
collision. Each shifts the blame of failure on 
the other." He says of "theatrical fitness," 
that much must "always depend on the ca- 
pacities and humors of the audience, and, 
consequently, on the national character in 
general, and the particular degree of mental 
cultm-e." In a certain line of the dramatic 
profession, a particular actor, or stage mana- 
ger, or assistant, may be endowed with a pe- 
culiar faculty for the adaptation of a piece 
to such humors and capacities. For a drama 



like that In question, Jefferson may have 
possessed this faculty. Whether the defend- 
ants could, without his assistance, have been 
able to bring out the piece at theh: theatre 
with any probability of success, Is thus an 
inquiry which cannot be safely prosecuted 
with a view to an absolute answer. That 
they availed themselves of his aid suffices 
to convince us that they could not have other- 
wise brought it out with an equal prospect 
of success. Here the question is not so much 
what number of words he communicated, or 
what the words were, or what was then- 
character, as what effect they produced. The 
purpose of the defendants is, moreover, 
to be regarded. We have seen that it 
would not have been attained by a partial 
or uicomplete imitation of the play as it had 
been successfully brought out by the com- 
plainant Their purpose was to bring out at 
their theatre a complete imitation ot it as a 
whole. By taking advantage of the breach 
of confidence committed by Mr. Jefferson, 
they enabled themselves to effect this pur- 
pose. His additions were, therefore, so far 
as the defendants were concerned, not a sec- 
ondary, but an essential, part of the play as 
performed. 

But, according to the defendants answer, 
these additions were principally "gags" and 
minutiae of stage effect, most of them old 
and well known to the dramatic profession, 
and a very small proportion of them orig- 
inal. The language of the answer imports 
that they were not wholly of the character 
thus described. The defendants' counsel, 
relying, however, upon the general tendency 
of its language, has urged that the effect of 
such adaptations and additions, in promot- 
ing the success of the play, must have been 
insignificant. There is no safe, legal or 
equitable standard by which effects of 
wrongful acts, can, in general, be thus qual- 
ified or apportioned for the benefit, or ex- 
emption, of parties or privies to their com- 
mission. The foregoing reasoning has, in 
favor of the defendants, already, perhaps, 
too much relaxed the salutary rigor of the 
rule which, in general, prevents wrongdoers 
from succeeding in attempts to apportion, 
for their own benefit, the unknown conse- 
quences of such acts. The result of this 
case would not be varied If we could safely 
assume, as, however, we cannot, that the 
additions consisted principally in mere 
adaptations of gags which, as formerly ap- 
plied in other plays, were already familiar 
to persons of experience In the dramatic 
profession. A "gag," in dramatic language. 
Is a word, a sentence, or a passage of two or 
more sentences, not In a drama as composed 
by the author, but Interpolated, and uttered 
on the stage by a player. Gags, in general, 
are violations of dramatic propriety. But 
theatrical regulations which prohibit them 
are not always enforced with strictness, and 
are sometimes much relaxed as to comedians 
in public favor. Sometimes gags are sane- 



KEENE (Case No. 7,644) 



[14 Fed. Cas. page 190] 



tioned by the maBager's approval at tlie re- 
hearsal of a play. They are, occasionally, 
in comedies of the lighter kind, licensed 
more or less, if not encouraged, by dramatic 
authors, who attend rehearsals of their own 
plays. In England, as the testimony proves, 
these authors, after the characters have been 
cast, frequently, before any rehearsal, read 
their plays, in the manager's presence, to 
the company of performers. On these oc- 
casions, or at rehearsals, gags may be sanc- 
tioned by both author and manager. Sheri- 
<3an, when he was author and manager, 
probably sanctioned some of the gags with 
which one of his most popular pieces has, to 
this day, been usually performed. In the play 
now in question, where the first scene closes 
on the characters gathered around the Yan- 
kee in England, who aslis whether they will 
have "a cobbler, or a julep, a gin-sling, a 
cock-tail, or chain lightning?" the author, in 
his manuscript, adds, "winds up with a cata- 
logue ad libitum of the names and merits 
of American drinks." To exclude gags fas- 
tidiously from other parts of such a play as 
this would oppose the apparent tendency of 
the author's own plan of its representation. 
A strict adherence to his written dialogue 
would, probably, therefore, in many of the 
scenes, have been, even in his opinion, less 
useful than some of Mr. Jefferson's addi- 
tions. The judicious introduction by a co- 
median of his "tact and talent" of gags hap- 
pily adapted for the production or improve- 
ment of stage effect, may have prevented 
the failure, or greatly promoted the success, 
of the play. The defendants' remark that 
the gags "were mostly old, and well known to 
the" dramatic "profession," if it had been 
made with any specified application, and 
had been verified by proof, would have been 
of no importance. The judicious introduc- 
tion of matter whose chief or only novelty 
consists in its happy adaptation to the pro- 
duction of stage effect may contribute more 
to that popularity of a light comedy, which 
secures profitable repetitions of its perform- 
ance than polished wit, refined humor, or 
classical or courtly sarcasm. Literary adap- 
tation is legally recognized as a distinct 
branch of the dramatic author's profession. 
It varies in degree from that aid which is 
the mere accessory of another's work to that 
production which constitutes absolute au- 
thorship. 17 C. B. 427; 7 C. B. (N. S.); 29 
Law J. 0. P. 20. The success or failure of 
a play may depend upon that which is only 
accessorial, or upon dramatic adaptation 
which is not even literary. Modifications of 
assistance to dramatic effect may be various, 
almost infinitely so. Most important aid 
may sometimes be furnished by the repeti- 
tion, with a new application, of that which 
has, under other theatrical circumstances, 
been said or done before. The extent or 
value of the benefit which may be derivable 
from such adaptations cannot always be 
measxu-ed very precisely, for practical pur- 



I poses, by any standard of mere literary 
criticism. In the case of a drama which 
has been printed and published, the subse- 
quent approval of a gag by the manager of 
the only theatre at which the drama has 
been represented, and the sanction or adop- 
tion of the same gag by the author, will not 
render it, as a legal accession, a part of his 
dramatic literary composition, though it has 
been, with his concurrence, inserted in writ- 
ing in the manuscript from which the drama 
was, before such insertion, printed. Much 
less can ordinary gags, not thus inscribed or 
sanctioned, become accessions to the com- 
position. If unwritten gags could be a sub- 
ject of proprietary right, as they never can 
be, they would, as between the dramatic 
author and the player uttering them, be the 
player's. As between such a player and 
the manager or proprietor of the theatre at 
which he is engaged, if the drama has al- 
ready been published in print, or, though 
unprinted, has been so represented on dif- 
ferent stages that there is no theatrical ri- 
valry, or competition for its exclusive per- 
formance, the friendly communication of 
the gags by the player to members of his 
profession engaged at other theatres would 
not, in ordinary cases, violate any confidence 
resulting from his implied conventional re- 
lations to his own employer. The defend- 
ants, in their answer, say, that among play- 
ers interchanges of such professional cour- 
tesies are usual. They may not be improper 
in such ordinary eases. But this was, in 
every respect, a different case. I was, there- 
fore, of opinion that the means used by the 
defendants to enable themselves to imitate 
the complainant's performance of the play 
had been such as to entitle her to a decree, 
independently of the question of her liter- 
ary proprietorship, on which I avoided the 
expression of an opinion. 

If the defendants, in taking advantage of 
Mr. Jefferson's breach of duty to his em- 
ployer, had been innocent parties, not aware 
of his confidential relation to the complain- 
ant, the jurisdiction of the court, so far as 
exercisable independently of her literary 
proprietorship, would have been preventive 
only. As, however, they were privies to 
and participants in his breach of confidence, 
if not the procurers of it, they were liable 
to make her pecuniary compensation. But, 
though the jurisdiction had been merely 
preventive, the fund in court would, in this 
case, have been answerable for the com- 
plainant's indemnity. Her application for a 
preliminary injunction was refused upon the 
deposit of this money to secure to her an 
indemnity if the defendants' continued per- 
formance of the play should be adjudged a 
violation of any right entitling her to an 
injunction. The defendants having contin- 
ued its performance, this fund is answer- 
able for all damages, not exceeding its 
amount, sustained by her from such con- 
tinuance. Out of the fund, she is thus en- 
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titled to pecuniary relief, independently of 
any question of the defendants' privity to 
tlie breach of confidence, and independently 
of any question of her own literary proprie- 
torship. The amount of this fund was fibsed 
with reference to that which the complain- 
■ant, before suit, had asked as the price of a 
license authorizing an exclusive or unre- 
stricted representation of the play by the 
<lefendants in Philadelphia. When this 
price was asked by her she asserted a claim 
of statutory copyright This claim is not 
maintainable. Had she known then that 
her literary proprietorship was precarious 
from its dependence upon effects of publi- 
cation, she probably would have been will- 
ing to grant such a license for a lower 
price. She named the price, not as the 
consideration of a proposed compromise, but 
as her own- estimate of the value of the 
license which a secure copyright would have 
enabled her to give. There is, consequent- 
ly, no probability that she will eventually 
recover an amount which, with addition of 
costs, will equal the sum in deposit It is 
true, that, as her offer was not accepted, 
she is not precluded from proving, if she 
can, that a license from her would have been 
worth more than she asked for it, or that 
she has in some other mode sustained loss 
to a greater amount Her counsel say that 
the success of the play has been much great- 
er than was expected when she named this 
price, and urge that the extraordinary ex- 
cess of profit should neutralize the effect of 
her proposal. Proof of the actual profits 
might, for this purpose, be proper for the 
consideration of a jury. But such proofs 
inight be of little avail against the effect of 
her own estimate of the value of a license. 

The court, in announcing the foregoing 
views, added that an issue to determine the 
amount of the complainant's damages would 
be ordered, if asked by either party, and 
tiiat if neither party asked it, the case would 
be referred to a master to report the proper 
amount of her compensation. The court 
strongly recommended a settlement of the 
controversy. The cause formally stood over 
for the amendment in the description of the 
citizenship of the complainant. This amend- 
ment was not made until July, 1860. "When 
it was made, the defendants filed an addi- 
tion to their former answer, and also filed a 
plea. The addition to the ansnver was not 
of such a character that it could regularly 
have been filed in so late a stage of the cause; 
and it was not relevant, iu any wise, to the 
amendment of the complainant's bill. But, 
upon a special reason, suggested by the coun- 
sel of the defendants, they were allowed to 
make the addition as an amendment of their 
former answer. The plea which they filed 
alleged that the complainant was, when the 
suit was instituted, the wife of a person of 
a given surname, whose Christian name was 
not given. He was described as now in Aus- 
tralia; but his calling or business was not 



specified, nor was his identity in any other 
manner determined. There was no allega- 
tion that her asserted marriage was a newly- 
discovered fact On the contrary, the de- 
fendants, in the course of examination of a 
witness, had, more than a year previously, 
made strenuous efforts to prove that she was 
married to a person of the surname given in 
this plea. Their counsel, however, insisted 
that as the complainant had amended her 
bill, they were not only entitled to answer 
anew, but were, under the thirty-ninth rule 
of equity practice, entitled also to plead, not- 
withstanding their former answer and pres- 
ent additional answer. An amendment of a 
complainant's bill, except so far as it may 
introduce a new or different case, has not 
the effect of opening the pleadings in an eq- 
uity suit. The court looks back through the 
pleadings, to ascertain whether, and how 
far, the amendment may have introduced 
such a case. So far as it may have been 
introduced, the defendant may demur, plead, 
or answer anew. Unless a new case is pre- 
sented by the amended bUl, a defendant's 
former answer to the origuial bill overrules 
any plea which he may interpose after the 
amendment. The thirty-seventh and thirty- 
ninth rules do not apply so as to intro'duce a 
contrary practice in this respect Their pur- 
pose cannot have been to permit a defend- 
ant, in such a case, to introduce, in a late 
stage of the cause, matter which might have 
been insisted on by way of plea when the 
former answer was filed. If this were, in 
general, otherwise, matters of abatement and 
objections to the character of the parties are 
expressly excepted from the operation of the 
thirty-ninth rule, which is, therefore, inap- 
plicable to this plea. ITor these reasons, and 
because the plea wanted the requisite specifi- 
cation, and omitted certain usual avei*ments, 
and was not properly verified, the complain- 
ant's counsel moved that It should be tak,n off 
the file. The court permitted the complainant, 
without prejudice to this motion, to set the 
plea down for a hearing. It was then, upon 
argument, overruled. 

In the interval which had preceded this 
final adjustment of the pleadings, I had con- 
sidered the question of the complainant's lit- 
erary proprietorship, as it had been asserted 
independently of the copyright laws. The 
case not having been settled by agreement, 
and an issue appearing to be necessaiy, the 
continued forbearance to express an opinion 
upon this point seemed improper, as its ex- 
pression might perhaps have some influence 
in determining the pecuniary result of the is- 
sue. In stating my views of the question, 
the order in which the subject has been in- 
vestigated privately for purposes of self-in- 
struction wiU be pursued. Proprietorship is 
a certain or contingent exclusive right of 
unlimited or limited profitable use of an as- 
certainable subject, corporeal or incorporeal. 
Proprietorship, thus defined, is compounded 
of the proprietor's beneficial rights, and his 
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right of excluding other persons from the use 
or profit. Any such use, as may he of actual 
or possible advantage or convenience to him- 
self, or any other person, is profitable. When 
the proprietor's right of excluding others 
from such use, or from the profit of it, is un- 
limited, as to persons and purpose, the pro- 
prietorship is absolute. When the right of 
exclusion is limited, either as to persons or 
as to purpose, the proprietorship is qualified, 
It is ended when the right of exclusion ceases 
wholly. The question is, how far the prop- 
erty called "literary" is within the general 
doctrines of the law of proprietorship. 
Though not an anomalous, it is a peculiar, 
subject of these doctrines. A literary com- 
position is an original result of mental pro- 
duction, developed in a series of written or 
printed words, arranged for an intelligible 
purpose in an orderly succession of express- 
ive combinations. The person by whom the 
composition is primarily thus developed is 
its author. An author and his assigns are 
included in the meaning of the general 
phrase, "literary proprietor." The uses of 
the composition consist in, or depend upon, 
actual or potential communication of the 
knowledge of the contents. The communica- 
tion of such knowledge may be confidential. 
It is of this character whenever conventional 
or other personal relations of the receiver to 
the maker preclude any rightful ulterior 
commimication of the knowledge acquired. 
The simplest example, where the relation is 
conventional, occurs in the case of a loan by 
a literary proprietor of a book, of which the 
contents are unknown to others. See 4 H. 
L. Gas. 919, 920. This is a bailment of it, to 
be read by the borrower, who receives it un- 
der an implied confidence, precluding his use 
of it for any other purpose. 2 Ld. Raym. 
915. More extended and complicated cases 
of implied confidence, where the breach of it 
has been redressed or prevented in the course 
of the administration of equitable jurispru- 
dence, have been mentioned under a former 
head. Other examples wiU hereafter be 
mentioned incidentally. Lord Mansfield and 
Willes, J., in 1769 (4 Burrows, 239S, 2399, 
2395, 2396, 2312), and Aston, X, in 1774 (17 
Cobb. Pari. Hist. 980), were of opinion that, 
even in the absence of confidential relations, 
rules of decision on questions of literary pro- 
prietorship might be deduced from princi- 
ples of "private justice, moral fitness, and 
public convenience." But Lord Eldon dis- 
carded this doctrine. 3 Law J. Ch. 209. It 
has been criticized and condemned by De 
Grey, 0. J. (17 Cobb. Pari. Hist. 990); Lord 
Camden (Id. 998); Pollock, O. B. (4H. L. Cas. 
935, 936); and Lord Brougham (Id. 968). 
Some of these judges conceded that what was 
manifestly against the public interest might, 
for that reason, be rejected from the law. 
But they all concurred that those who ad- 
minister jurisprudence cannot on this, or any 
other subject create and define rights merely 
because, in their opinion, such rights ought. 



according to justice, propriety, and conven- 
ience, to exist. Rules of decisions on the sub- 
ject of literaiy property must, therefore, be 
sought in docti-ines of the common law, or 
-must be traced in principles from which its 
rules may appear to have been derived. The 
present subject of consideration is literary 
proprietorship alone, regarded as independ- 
ent of any question of confidential relations. 
The ordinary definition of literary property, 
as the exclusive right of the proprietor to 
multiply copies of the composition, is, for 
general purposes, too narrow, because, where 
the proprietorship exists, the circulation of 
copies is not the -only specific method in 
which the subject may be profitably used. 
The definition is thus too narrow for the 
specific purposes of the present case, where 
the question to be decided arises from the 
use of a literary composition in another 
mode,— that of theatrical representation. 
Literary property may be described as the 
right which entitles an author and his as- 
signs to all the use and profit of his composi- 
tion to which no independent right is, through 
any act or omission on his or their part, vest- 
ed in another person. 

This definition, or desci'iptlon, cannot be 
applied without a specification of the profit- 
able uses of a literary composition. Their 
specification includes all such methods of 
communicating a knowledge of the contents 
as are not exclusively confidential. Such com- 
munications are effected by reciting or audi- 
bly reading the composition, or by circulating 
it. The recitation, or lecture, or circulation, 
may be private or public. A recitation or 
lecture before a select audience is private, 
and before an indiscriminate audience, pub- 
lie. This distinction determines the difiEer- 
ence between private and public theatrical 
representation. Such a representation of a 
dramatic literary composition includes its re- 
cital. A circulation is an act by which a 
literary proprietor parts with possession of 
the original manuscript, or a written or print- 
ed copy, for any pm-pose not exclusively con- 
fidential. The original manuscript, however, 
is very seldom circulated. The distinction 
between the private and public circulation of 
copies is differently determined as they are 
manuscript or printed. Writing is a method 
of originally developing the composition, and 
of adding copies made singly, letter by letter. 
Printing is a process of multiplying the cop- 
ies, by sheets. Thus the difference is that 
between multiplication and addition. Hu- 
man means of increasing the number of cop- 
ies by writing are extremely limited. By 
printing, they may, on the contrary, in the 
words of Lord Granworth, be multiplied in- 
definitely. 4 H. L. Cas. 833. The books 
printed by those who first publicly practised 
the typographic art in Europe usually con- 
tained an advertisement that they were not 
written, as all books had previously been, but 
were made by a new invention, whereby the 
several sheets were stamped at once, and not 
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made line by line as formerly. See Dibd. 
Typ. Antiq. i, 20. Judge McLean has truly 
said, that manuscripts, in modem times, 
cannot be of general use. Eartlette v. Crit- 
tenden [Case No. 1,082], In 1519, as we 
learn from a book published in that year in 
England, printing had already almost ruined 
the business of the scribes. Dibd. ii, 480. 
In 1693, it was judicially said, that "in 
primitive times, before printing was invent- 
ed, writing was found to be an overt act, and 
made high treason; therefore, printing was, 
more manifestly, an overt act." 12 How. 
St. Tr. 1248. In literature, and in law, every 
manuscript copy requires a separate authenti- 
cation; and no such copy can be so au- 
thenticated as to become the substitute for 
an accessible original. But, for purposes of 
circulation, the manuscript from which an 
authorized edition is printed has discharged 
Its office when the copies are struck ofiC; 
and every copy of the impression is, for such 
pui-poses, an authentic counterpart of the 
others. The printed copies have been judi. 
cially designated as all originals. 32 iSow. 
St Ti'. 82-86; 2 Starkie, 130, 114. Legal 
as well as practical difiEerences have thus re- 
sulted from the disuse of writing, and sub- 
stitution of printing as the ordinary method 
of making copies for general circulation. 
The judicial recognition of these modern dif- 
ferences has not been attended with any dis- 
regard of the rules of ancient jurisprudence. 
But the practical application of these rules 
has been modified in adapting them to the 
change of usage. The circulation of written 
will be considered before that of printed cop- 
ies. 

The distinction between a public circula- 
tion of written copies, and a restricted or 
private commimication of their contents, was, 
for some purposes, recognized before the use 
of printing. Wilkins, Cone, iii, 317 (A. D. 
1408-09); Middleton*s Dissert, note u (A. D. 
1410); also, in Ames, Typ. Ant 64; Herb. 
86; and Dibd. i, 321.2 But except under 
special and unusual circumstances, an au- 
thor who then parted with a manuscript 
copy gave to it the most public circulation 
of which it was capable. Now, the parting 
by an author with manuscript copies of his 
unprinted composition is ordinarily regard- 
ed as an act of mere private circulation. 2 
Atk. 342, 343; Amb. 737; 2 Swanst 414; 
Folsom V. Marsh [Case No. 4,901]; 4 Duer, 
379; 2 Eden, 329; [Wheaton v, Peters] 8 
Pet [33 tJ. S.] 657, 661; [Stephens v. Cady] 
14 How. [55 U. S.] 530, 531; [Stevens v. 
Gladding] 17 How, [58 U. S.] 451, 453; Eart- 
lette V. Crittenden [supra]; 2 Barn. & Aid. 
298; 2 De Gex & S. 652, 691; 1 Hall & T. 
21; 1 Macn. & G. 42. Under the laws con- 
cerning patents for inventions, a previous 
description of the alleged invention in, a 
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"public work," which means a printed book, 
defeats a patent But, such a descriptioit 
in an unprinted book has, in itself, no sucli 
effect This distinction would, in like man- 
ner, determine the novelty of an invention,, 
if those laws had contained no express en- 
actment on the subject See the note to 
Webst Pat Cas. 718, 719; 9 Mees. & W. 
302; [O'Reilly v. Morse] 15 How. [56 U. S.J 
110. We have seen that in the copyright 
laws, likewise, the word "publish" means 
"publish in print" Printed copies also may 
be circulated privately. Their circulation is 
thus private when they are delivered to a 
few ascertained persons only, who receive 
them under conditions expressly or implied- 
ly precluding any ulterior diffusion of the 
knowledge of their contents. Such a case 
occurs when a small first edition of a book, 
printed with a notice on the title page that 
it is for private circulation, is gratuitously- 
distributed by the author among particular 
persons. Mr. Justice Talfourd, when at the- 
bar, issued in this manner the first impres- 
sions of his tragedy of Ion, Here the re- 
striction was expressly defined. It may, in: 
other cases, be implied from the selection of 
the persons, and from the method or at- 
tendant circumstances of the delivery. 2 
De Ges & S. 652; 1 Hall & T. 1; 1 Macn. & 
G. 25; 4 H. L. Cas. 833, 919, 920. The cir- 
culation must be restricted both as to per- 
sons and purpose, or it cannot be called 
private. The reasons that require this two- 
fold restriction will be stated hereafter, un- 
der another head. In the meantime, we may 
observe that the case of a small first edition 
of a book, printed by subscription, where 
the subscribers take all the copies, is not a; 
case of private circulation. Here the per- 
sons are, it is true, ascertained. But, the 
use to be made by them of the copies is not 
expressly or impliedly restricted. Any au- 
thorized act, such, for example, as a sale, 
which unrestrictedly sends forth a printed! 
copy,— in short, any act of circulation whichi 
is not within the above definition of a pri- 
vate one,— is a public circulation. Thus, in 
the case of a book printed by subscription4> 
the delivery of a single copy to a subscril^r- 
is a public circulation. Cases for the appli- 
cation of the distinction between the pri-- 
vate and public circulation of printed books ^ 
rarely occur. The distinction might how-- 
ever, under the above-mentioned provision; 
of the patent law, be attended with aa fm=- 
portant difference. The uses of a literary- 
composition have thus been described, not 
according to their effects, but with refer- 
ence to their specific methods. The con- 
sideration of their effects and consequences 
will be postponed, in order that the legal 
nature of the composition, the legal source 
of literary proprietorship, and the objections 
to its existence and continuance may be: 
previously considered. 

A literary composition is of an abstraetly- 
incorporeal nature. Its existence is inde- 
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pendent of that of any material on whicli it 
may have heen produced, or copies of it 
may have been inscribed or imprinted. 
[Salmon Falls Manuf g Co. v. Goddard] 14 
How. [55 U. S.] 451-453; 2 De Ges & S. 
716; 4 H. L. Cas. 833. The incorporeal con- 
tents of the original sheets, and of all writ- 
ten or printed copies, are thus one and the 
same composition. An invention or discov- 
ery in art or science may also have an in- 
■corporeal existence independent of that of 
its embodiments. For this reason, and oth- 
ers not here pertinent, exclusive rights of 
literai-y proprietors and inventors, even 
when secured by legislation, depend for i 
their existence, continuance, and enforce- 
ment upon reasons peculiarly metaphysical. 
Cleaveland v. Smith [Case No. 2,874]; Bar- 
rett V. Hall [Id. 1,047]; McCormick v. Sey- 
mour [Id. 8,726]. The most cautious lan- 
guage of judges concerning such rights is 
liable, sometimes, to the danger of being 
found susceptible of a less unqualified ap- 
plication than was intended. Wyeth v. 
Stone [Id. 18,107]; see [Hogg v. Emerson] 
11 How. [52 U. S.] 606. In cases not legis- 
latively provided for, this danger cannot be 
less great. Inventions, literary composi- 
tions, and other primary results of mental 
development are incapable of any profitable 
use, independent of actual or potential com- 
munication of the knowledge of the results. 
Actual communications of the knowledge 
are irrevocable. The original possessor of 
the knowledge cannot afterwards, by any 
physical or other process of resumption, de- 
prive others of it, or hj any physical means 
prevent its ulterior communication, or sup- 
press any such diffusion of its fruits as can 
be directly or secondarily effected through 
any means which he has once placed at the 
command of another person. This physical 
irresumableness of the knowledge of a 
primary i-esult of mental development, and 
the shifting possession, and indefinite num- 
ber of the embodiments of the results, are 
incidents distinguishing it, as a subject of. 
asserted proprietorship, from such an ease- 
ment, or other privilege, as, though incor- 
poreal, is exercisable in a fixed corporeal 
subject. Over such a subject, the proprietor 
who, in gi-anting the privilege, imposes con- 
ditions on its exex-eise, may have a physical 
control. 4 H. L. Cas. 964. The embodi- 
ments of literary compositions and inven- 
tions, though of indefinite number, and un- 
ceitain possession, are, nevertheless, lasting 
memorials of the results of the mental pro- 
cesses by which they have been developed. 
In this respect, they differ from primary re- 
sults of mental processes whose develop- 
ment is purely intellectual, such as oral dis- 
courses. An oral discoui-se, though studious- 
ly prepared and committed to memory, de- 
pends for its retention of communication 
upon a fugitive or evanescent mental impres- 
sion. Such a result of mental development 
may be the subject of conventional engage- 
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ments, express or implied, or of confidential 
relations, imposing duties cognizable in a 
court of equity. But it cannot be the sub- 
ject of proprietary right. 3 Law J. Ch. 209, 
imperfectly reported on this point in 1 Hall 
& T. 28, 33, 35, 38, 39. The case of a liter- 
ary composition is different. The existence 
of the author's manuscript, or of a single 
true copy, suffices to give a durable exist- 
ence to the literary composition inscribed up- 
on it 3 Law J. Oh. 209; 2 Atk. 342; Amb. 
737; 2 Eden, 329; 2 Swanst. 402; 4 Duer, 
379, 382, 385; Folsom v. Marsh [Case No. 
4,901]; [Stephens v. Cady] 14 How. [35 U. 
S.] 530, 531; 2 De Gex & S. 691, 692, 673; 
1 Hall & T. 21-23. Before the art of print- 
ing was known, manuscript memorials of re- 
sults of intellectual development of unques- 
tioned authoi-ship had been preserved for 
thousands of years. The typographic ai-t 
now secures them against even a liability to 
oblivion until the desire for their perusal 
ceases. This exemption of printed books 
from liability to be forgotten through the 
mere want of copies was one of the conse- 
quential advantages of printing proclaimed 
by those who first practised the art. The 
verse of Milton and the prose of Newton 
have been since judicially designated as im- 
moital. 17 Cobb. Pari. Hist 1000; 4 H. L. 
Cas. 964- The memorials of results of in- 
vention may be not less enduring, either 
through their actual embodiment, or thea* 
literary description. But a difference of 
practical importance distinguishes a literai-y 
composition from an invention. The memo- 
rials, however lasting, of an invention or 
discovery, do not contain any such intrinsic 
tests of novelty and authorship, as are pecul- 
iar and inherent in every literary composi- 
tion. The novelty and authorship of an in- 
vention require extrinsic verification. Un- 
less they are attested by an act of state, the 
invention is not a subject of proprietary 
right, though, like an oral discourse, it may 
be the subject of an equitable binding con- 
fidence, or of conventional obligation, ex- 
press or implied. A literary composition is, 
on the contrary, always the distinguishable 
result of its author's own mental develop- 
ment. On this point of distinguishableness, 
the last observation might have been pref- 
aced by the remark that such a composition, 
as a more or less complex result of succes- 
sive mental processes, differs from a mere 
simple result of a mental process or mental 
processes. Any composition, large or small, 
which includes results of successive mental 
processes, rationally combined, whether it 
fill a great volume, or be contained in a sin- 
gle small sheet, is within the legal denomina- 
tion of a book. 2 Barn. & Aid. 300; Cowp. 
623; 11 East 244; 2 Camp. 25, 27; Clayton 
V. Stone [Case 2,872]. But statements, prop- 
ositions, or sentences, having no connection, 
or mutual dependence, would not, by being 
written or printed in motiveless juxtaposi- 
tion, be brought within the definition of a 
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book or literary composition. Mucli less 
would an Isolated statement, proposition, or 
sentence, tliougli written, be within the def- 
inition, as it has been understood for thou- 
sands of years. See Stowe v. Thomas [Case 
No, 13,514]; 2 Camp. 26-28, 30, 32, Upon 
this difference, which has, more than the 
others, been overlooked, the distuiguishable- 
ness of the composition, as the result of its 
author's mental creative labor, depends. Re- 
sults of such productive labor, when devel- 
oped beyond their simplest elements, can- 
not be new without being original. A sim- 
ple thought or statement may, perhaps, 
through an accidental coincidence, be ex- 
pressed originally by each of two persons, in 
a single brief sentence composed of the same 
words arranged in the same precise order. 
Such a coincidence, however improbable, can- 
not be regarded as quite impossible. The 
possibility of its occurrence in a translation, 
or in a scientific literary production, is unde- 
niable. But, a prolonged series of thoughts 
or statements, each one in itself simple, can- 
not have been expressed origmally by two 
persons in the same words arranged in the 
same succession. In language of the mathe- 
matician, such a coincidence is infinitely im- 
probable. It has, from experience, been long 
recognized as absolutely impossible. Prac- 
tically, this impossibility has been tested 
and ascertained in the case of even such a 
book as a directory. 12 Ves. 270; 16 Ves. 
269. See Emerson v. Davies [Case No. 4,- 
436]; 2 Russ. 385. Its authorship is traced 
through its distinctive peculiarities or occa- 
sional mistakes^ If it is not capable, in any 
mode, of identification as the production of 
-an author who is, or may be, known, it is 
not a literary composition. 

Such a composition is, therefore, always an 
ascertainable subject of any legal proprietor- 
ship of which it may be capable. The legal 
source of the proprietary rigx^^ of -authorship, 
of which the subject has thus been describ- 
ed, is that species of occupancy called "pro- 
duction," as distinguished from "invention." 
To the products of our mental creative labor, 
we have, as it were, given their existence, 
ut in rerum natura essent fecimus. Ff. 41, 
2, 3, § 21; Grot. De O^ur. B. et pp. 2, 3, 3; 
2 Bl. Comm. 405; Stowe v. Thomas [supra]; 
2 De Gex & S. 695; 4 H. L. Cas. 867; Merl. 
Repert. tit. "Contrefacon." Blackstone re- 
fers to classical authorities which show that, 
in some cases, the dramatic authors of an- 
cient Rome sold their original manusa-ipts, 
or first copies of them, to persons desirous of ' 
performing them at the theatre. 2 Comm. 
407. The passages which he cites prove 
that the prices received exceeded greatly 
those paid for subsequent copies. A theat- 
rical audience at Rome, accusing a dramatic 
author of what we now designate as a liter- 
ary piracy, called him a thief. The subject 
of the charge was a translation from the 
Greek of a play, of which a previous transla- 
tion had, without his knowledge, been already 



represented at Rome. In justifying him- 
self he drew the line of distinction between 
translation and plagiarism; and showed that 
where two successive ti-anslations were inde- 
pendently made, the second was not a piracy. 
But, except in cases of compositions written 
for public recitation, ancient authors cannot 
have had any reason for desiring to monopo- 
lize or control the circulation of their literary 
productions. The danger already mentioned 
of their being lost in oblivion might not be 
averted by the circulation of the greatest 
number of copies that other persons might 
be willing to make. From the difficulty and 
the delay in making them, and their great 
cost, this danger was always impending until 
the introduction of typography. Until after 
this period, the doctrine of litei-ary proprie- 
torship cannot have been developed. Its 
germ is, however, discoverable, perhaps, in 
the jurisprudence of ancient Rome. In the 
case of an artist who painted a picture by 
mistake upon a tablet not his own, supposing 
it his own, the question whether the picture 
belonged to him or to the owner of the tablet 
was discussed by lawyers in Rome. The 
prevalent opinion was that the artist should 
have his picture on paying the tablet's value 
to its former owner. It was thought absurd 
that the proprietorship of a work of art 
should be dependent upon that of a thing of 
so little account as the tablet. Inst 2, 1; De 
Rer. Div. § 34, fe. 6, 1; De Rei Vind. 23, § 3, 
41, 1; De Adq. Rer. Dom. 9, § 2; Caii, Inst. 
2, 1, De Rebus, § 6. Sir J. L. Knight Bruce 
reasoned similarly, in a late case, where un- 
authorized impressions had been made from 
copperplates, remarking upon the substantial 
worthlessness of the material except for that 
in which its former owner had no property, 
and comparing the case with an tmauthor- 
ized circulation of a literary composition. 2 
De Gex & S. ilQ, 6&1-696. We read, how- 
ever, in several passages of the Roman law^ 
that the rule applied, as above, in the case of 
a picture, was not applicable in the case of a 
writing. According to these texts, though 
the writing were in letters of silver and 
gold, its ownership followed that of the sub- 
stance on which it was contained, so that if 
a person inscribed a poem, history, or ora- 
tion upon the material of another man, it be- 
came the latter's property. He could re- 
claim it, but was obliged to pay to the scribe, 
who had used it innocently, a compensation 
for the writing. Ff. 6, 1, De Rei Vind., ubi 
supra, 41, 1, De Adq. Rer. Dom. 9, § 1; Inst. 
2, 1; De Rer. Div. § 33; Caii, Inst, ubi supra. 
Thus, in the language of a commentator, an 
original painting was regarded as of greater 
account than the mere copy of a literary com- 
position (pictura literarum). But as the law 
of accession was understood in the modern 
jurisprudence of continental Europe, the rule 
was different; and the writing belonged, in 
such a case, to the scribe, who, on paying 
the value of the paper to its owner, was en- 
titled to keep the copy. Cujas, Inst 2, 1, 
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33, 34; Poth. Propriete, § 173; Code Nap. 
art. 568. Some of the texts of the old Ro- 
man law which have heen cited may be read 
as applicable not only to the writing of a 
copyist, but also to an original composition 
written, through mistake, by its author, up- 
on the material of another person. But oth- 
ers of. the texts do not admit of this inter- 
pretation; and perhaps none of them abso- 
lutely reauire it. If the meaning of any of 
them was that the decision as to a painter's 
original picture and an author's original man- 
uscript should not be the same, the reason 
for the rejection of their authority by mod- 
ern civilians was the stronger. Pothier des- 
ignates the opinion that the ownership of the 
paper should carry with it that of the com- 
position as ridiculous. Lord Cranworth, in 
remarking upon a picture and an engraving 
as the subjects of a claim of proprietary 
right, recently said that the difference be- 
tween them was in the method in which 
copies of an engraving could be multiplied. 
He said that a picture was analogous to a 
manuscript, and that an engraving was the 
same as a book. 4 H. L. Cas. 833. 

If the measure of proprietary dominion 
were dependent upon the source alone of 
proprietorship, that of an author and his 
assigns, thus deduced from his creative la- 
bor, would be capable of existing to an un- 
limited extent. The enjoyments of subjects 
of original proprietary right are less depend- 
ent than that of derivative acquisitions upon 
conditional regulations, imposed from rea- 
sons of policy. Under the head of occupan- 
cy, the specific proprietary right of inven- 
tion may, indeed, as in the case of treasure 
found in the earth, or things found afloat on 
the sea, depend upon, or be modified by, con- 
siderations founded on such reasons. Bract. 
120. But no such considerations restrict a 
producer's right of dominion 'over the fruits 
of his own labor. Willes, X, nevertheless, 
was of opinion, that if a literary proprietor 
had, independently of legislation, a perpetual 
exclusive right of prmting his composition 
and circulating printed copies, his exercise 
of the exclusive right might be regulated by 
implied conditions, requiring him to supply 
the fair demand for his book by keeping al- 
ways in the market a sufficient number of 
copies for sale, at reasonable prices; that 
his failure thus to supply the demand might 
be intei-preted as a relinquishment of his ex- 
elusive right; and that his unfair enhance- 
ment of the price might resvUt in the for- 
feiture of the right of exclusion. 4 Bur- 
rows, 2310, 2335. In these views Gould, J., 
on grounds of "public convenience" (17 Cobb. 
Pari. Hist. 983, 984), and perhaps also Lord 
Mansfield (4 Burrows, 2407), concurred. But 
Lord Northington had previously expressed 
a different opinion (2 Eden, 328), which 
Yates, J., quoted with approbation; saying 
that, if the property existed, "the public 
would have no tie upon authors and booksell- 
ers to oblige them to keep a suflicient num- 



ber of copies printed," and that the inference 
of an abandonment from their omission to 
do so would be unpossible. 4 Bm-rows, 2392. 
The opinion of Yates, J., in the course of 
which these remarks were made, has been 
respectfully mentioned by the supreme court 
of the United States,— [Wheaton v. Peters] S 
Pet. [33 U. S.] 655,— and Lord Camden, De 
Grey, G. J., Pollock, G. B., and the lord 
president of the court of session in Scotland, 
were of opinion, that if the perpetual exclu- 
sive right existed, it included the right of 
suppressing the supply. 17 Cobb. Pari. Hist. 
1000, 991; 4 H. L. Cas. 936; Bos well's report 
of Hinton v. Donaldson, pp. 34, 35. The 
contrary notion of Willes, J., and Gould, J., 
was founded upon assumed analogies in the 
law of monopolies, and the law as to fore- 
stalling, regrating and engrossing. The anal- 
ogy to monopolies was mistaken. Exclu- 
sive rights within the definition of a monop- 
oly cannot exist anywhere without the sup- 
port of an act of state (3 Inst. 181; 2 Atk. 
485; Hawk. P. C. bk. I, c. 79; Skin. 169; 10 
Howell. St. Tr. 380, 386, 424, 542); and, in 
the United States, cannot be created other- 
wise than by an act of legislation, or under 
the authority of such an act. [Shaw v. 
Cooper] 7 Pet. [32 U. S.] 319; [Gayler v. 
Wilder] 10 How. [51 U. S.] 493; 6 Whart. 
46; [Charles River Bridge v. Warren Bridge] 
11 Pet. [36 U. S.] 540-546; [Butler v. Penn- 
sylvania] 10 How lo± U. S.] 417. The other 
supposed analogy was not less mistaken. 
Forstalling, regrating, or engrossing consist- 
ed in the fraudulent enhancement of the 
market price of necessaries of life, by ac- 
cxmiulating stores of them through unfair 
purchases. But there never was anything 
illegal in a refusal or omission to sell one's 
own stores, or in accmnulating them other- 
wise than by unfair purchases. In a time of 
dearth, or even famine, the product of a 
man's own land, though a necessary of life 
(such as a store of grain), may be lawfully 
kept by him on hand. He may illiberally re- 
fuse to sell it, or unwisely let it rot in his 
granary. Even in the case of purchases 
which affected injuilously the market, if the 
article was bought in order that it might be- 
come the subject of any industrial process,— 
as where barley was to be malted, or grain 
worked into starch, — its accumulation, though 
excessive, was never unlawful. Cro. Jac. 
214; 3 Inst. 195; 13 Coke, 18; 2 Brownl, 
108; Cro. Oar. 231; Bridg. 5, 6; Moore, 595, 
810; 2 Keb. 470; 1 East, 155-158. The opin- 
ion of Willes, J., therefore, seems to have 
had no suflBcient legal foimdation. 

Literary proprietorship having thus a legiti- 
mate original source in mental production, 
the question of its legal existence, absolute or 
qualified, has been resolved into that of its 
capacity for continuance after any profitable 
use of the composition. That this capacity 
exists independently of legislation has been 
denied on three grounds, all of which have 
been already partially mentioned: The first. 
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that of the impossibility of a proprietary 
physical control of the embodiments; the sec- 
ond, that of the abstractly incorporeal na- 
ture of the composition; and the third, that 
of the right of public use, which may result 
from communication of the contents. Some- 
times, the first two objections have been con- 
sidered as one; at other times, the third has 
been discussed alone, as if it included the 
others, or superseded their consideration. 
But the three should be considered separate- 
ly in the order in which they have been 
stated. 

To the first objection, the answer has been 
that, according to the general law of property, 
the criterion of its capacity for continuance 
is not the retention, by the original proprietor 
and his assigns, of the possession or imme- 
diate conti*ol of the subject. The present or 
eventual distinguishableness of the subject, 
enabling him to trace back its identity with 
what was, in an absolute or qualified sense, 
his own, suffices for the continuance of his 
absolute or qualified proprietorship. The pro- 
prietorship, thus traced, may have a present 
or eventual existence, not in the original sub- 
ject of it, but in a representative product or 
substitute, which may be specifically similar 
or diflEerent The distinguishableness may 
suffice, though embodiments of the subject, 
or of its product or substitutes, may be mul- 
tiplied, however changeable may be their po- 
sitions, and however they may be beyond his 
control. The unauthorized use of the known 
trade-mark of a manufacturer, or other deal- 
er, is thus actionable. This having been de- 
cided in England, at law, in 1824, conforma- 
bly to more ancient doctrine (3 Barn. & O. 
541; 33 Eliz., cited Cro. Jac 471; Poph. 144), 
Lord Cottenham in 1838, in a case in equity, 
where no fraud could be imputed, prevented, 
by injunction, such a use of trade-marks, and 
said that the plaintiff had a titie to the 
marks. 3 Mylne & 0. 352. Though Lord 
Langdale afterwards, in 1842, thought that 
the right in a mere mark, or name in trade, 
was not proprietary, but that the remedy 
was, in such cases, founded alone upon the 
equitable jurisdiction to redress or prevent 
fraud (6 Beav. 73), his opinion has not been 
followed. In 1853, Vice Chancellor Wood 
called a pin-maker's right of exclusive use 
of his labels a right of property acquired by 
user. 11 Hare, 78; 23 Eng. Law & Eq. 
55. In 1856, in the chancery court of ap- 
peal, the right in a particular trade-mark was 
called by Lord Cranworth a legal right, in 
support of which the jurisdiction of equity 
was exercised, in order to render it more ef- 
fectual. 6 De Gex, M. & G. 217. This he 
would scarcely have said, if he had not agreed 
with Lord Cottenham ui thinking the right 
proprietary. Specific changes of embodim^t 
ai"e exemplified in cases in which the for- 
eign investments, re-investments, and itlti- 
mate returns of commercial adventures are 
pledged, or otherwise appropriated, to secure 
pecuniary advances on the outward consign- 



ments. For such cases, the rules of the pres- 
ent law of the United States and England 
resemble those which were applied in the 
ancient jurisprudence of both Greece (De- 
mosth. In Lacrit and In Dionysiod.) and 
Home. Dig. 22, 2, De Naut Foen.: also. 
44, 7, De Obi. et Act 23. 45; 1, De Verb. 
Obi. 122, § 1; Cod. 4, 32, De XJsur. ID, 2ij; 
§ 1; and 4, 33 De Naut Foen.; Paul. Recept 
Sent 2; 14 De TJsur. § 3. The returns from 
remote regions, in varied specific forms, be- 
come the substituted security for the out- 
ward adventures. The special property which 
the lender had in them, for the purposes of 
self -security, is transferred to, and continues 
in, their product or substitute, in whatever 
ultimate form of investment, or of re-invest- 
ment, it may exist [Conrad v. Atlantic Ins. 
Co.] 1 Pet [26 U. S.] 444-448; U. S. v. 
Delaware Ins. Co. [Case No. 14,942]; [Conard 
V. Nicoll] 4 Pet [29 U. S.] 291; 1 Bosw. & P. 
563; Nesmith v. Dyeing, Bleaching, etc., Co. 
[Case No. 10,124]; [Grove v. Brien] 8 How. 
[49 U. S.] 438, 439; [Gibson v. Stevens] Id. 
399, 4D0. This qualified proprietor may not 
have any control of the particular destma- 
tions abroad, or any right of custody of the 
subject of his security until the termination 
of the adventure. The returns, before they 
reach their ultimate destination, may be 
fraudulently sold, and their proceeds invest- 
ed wrongfidly. The tmauthorized investments 
may then, at the lender's option, be followed; 
and, so long as they can be distinguished 
as the product of, or substitute for, the for- 
mer security, may be reclaimed by him. 
His proprietary right ceases only when the 
subject ceases to be thus distinguishable, and 
then ceases only because the means of ascer- 
tainment fail, 3 Maule & S. 578, as applied 
in [Conard v. Atlantic Ins. Co.] 1 Pet. [26 
U. S.] 448. Consequently, as a literary com- 
position and its authorship are distinguish- 
able, wherever it may exist, the first objec- 
tion fails. 

The second objection, of its abstractly in- 
corporeal nature, would not, independently of 
the first objection, render the composition in- 
capable of being the subject of proprietor- 
ship. In proof that rights not less abstract- 
ly incorporeal may be proprietary, the case 
of an option, or a turn of an advowson, has 
been instanced. 1 W. Bl. 338. The docti-ine 
of the Soman jurists and modern civilians, 
that a sale and purchase may be valid, though 
the subject of it has no physical existence, 
has been followed in English equitable juris- 
prudence. Ff, 18, 1, 8, § 1; Poth. Vente, 6; 
Merl. Repert Vente, § i, art i., ii.; 8 Price, 
269, note; 1 Jac. & W. 262; 1 Hare, 556, 
557, cited [Pennock v. Coe] 23 How. [64 U. 
S.] 129; 1 My hie & K. 488, affirming 4 Sim. 
524. The subject according to the civilians, 
may be a simple expectation, or a chance. 
Examples of the sale of the draught of a net, 
or of a shot at game, are followed by the re- 
mark, that when the seine is drawn or the 
arrow sent, the price becomes due, though 
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no fish be Lauled in, or game brought down. 
The "sale of next year's vintage, or peach 
crop, or ice cutting, is a disposal not of the 
grapes, or peaches, or ice, of which there may 
be none, but of the incorporeal right of talk- 
ing such grapes, or peaches, or ice, if any, 
as the sellei-'s vineyard, or orchard, or pond 
may, during the season, yield. The good will 
of a trade or busiuess, consisting in the mere 
probability that old customers will desire to 
continue their former course of dealing and 
commercial association, "is a subject of value 
and price," which "may be sold, bequeathed, 
or become assets." 6 Adol. & E. 438. "The 
advantage of a newswalk" has, accordingly, 
been "held to be assets" of a deceased per- 
son's estate. 5 Bosw. & P. 70. An establish- 
ed business may have a value independent 
of its continuance at the place where it has 
hitherto been transacted. 6 Beav. 276, 277. 
In the case of a newspaper or other periodical 
journal owned in partnership, the value of 
tlie subscription list, upon the death of a 
partner, does not survive, but must be ac- 
counted for by sui-viving partners in then- 
settlement with his personal representative. 
1 Pars. 298, 280, 297, 303; 7 Sim. 421. Among 
living persons, transfers of such subscription 
lists have been sustained, and effect has been 
judicially attributed to the continuance of the 
former name irader which a jom'ual has been 
conducted or other business carried on. 8 
Ves. 215; 17 Ves. 342; 1 Sim. & S. 124; 1 
"W. Bl. 335; 1 Harris, 242. The name, in 
such cases, resembles a manufacturer's dis- 
tinctive trade-mark, as to which the law has 
already been stated. Such a mark, when used 
in an established business, appears to be re- 
garded in France as an accessory of the good 
will. See Compere v. Bajou, in Upton, Trade- 
marks, 75, 78, from an authentic report in 
the New York Times of 1st Feb., 1855. Where 
products of artistic skill, resembling one an- 
other specifically, are made for a particular 
market by many producers, none of whom 
can monopolize the market, an exclusive right 
of one of them to annex a particular mark to 
products of the specific resemblance offered 
for sale in the market, is, perhaps, more ab- 
stractly incorporeal than the right of literary 
proprietorship. The second objection also, 
therefore, fails. 

The third is founded on the rights of the 
public. This objection and the answers to 
it involve a consideration of the efiEects and 
consequences of those profitable uses of a 
literary composition, of which the methods 
have already been described. A publication 
of such a composition is an act which ren- 
ders its contents, in any mode or degree, an 
addition to the store of hmnan knowledge. 
Every communication of a knowledge of such 
■contents, or of any other primary result of 
mental developement, unless confidential, is, 
more or less, a publication. The peculiari- 
ties of the law of literary proprietorship, 
distinguishing the subject of such proprie- 
torship from other incorporeal property, such. 



for example, as an easement, are chiefly 
dependent upon effects or tendencies of pub- 
lication. That the sole proprietorship of an 
author's manuscript, and of its incorporeal 
contents wherever copies exist, is, inde- 
pendently of legislation, in himself and his 
assigns until he publishes it, is a proposition 
which has been twice recognized by the su- 
preme comrt. [Wheaton v. Peters] 8 Pet. [33 
U. S.] 657, 661; [Stephens v. Cady] 14 How. 
[55 U. S.] 591, 592; and see Bartlette v. 
Crittenden [Case No. 1,0S2J. In England, 
the authorities on the subject have been re- 
viewed in a recent case, in which this doc- 
trine was regarded as established. 2 De Gex 
& S. 691; and see 1 Hall & T. 21; 1 Macn. 
& G. 42. In a subsequent case the opinion 
of this court appears to have been that lit- 
erary proprietorship exists when, and contin- 
ues as long as, an exclusion of others from 
the use and profit of the composition may 
consist with legitimate effects of publication, 
Stowe V. Thomas [Case No. 13,514]. An im- 
qualified publication dedicates the contents 
to the public. See Folsom v. Marsh [Id. 
4,901]; 1 Hall & T. 18; 4 Burrows, 2335, 
23G3-2365; [Wheaton v. Peters] 8 Pet [Sa 
U. S.] 655. A landowner's express or im- 
plied concessions, through which an ease- 
ment is acquired by the public, are, also, a 
dedication to the public But, from the dif- 
ferences in the natures of the respective sub- 
jects, the two dedications differ in such of 
their legal effects as depend upon the dedi- 
cating proprietor's own definition of his in- 
tended purpose. In the case of an easement, 
his intention, so far as definable from his 
acts and omissions, always determines the 
existence of the rights of the public, and 
ascertains then- extent [City of Boston v. 
Lecraw] 17 How. [58 TJ. S.] 426; 5 Watts 
& S. 141, 143; 8 Adol. & E. 99; 5 Taunt 127. 
Wherever this intention is incapable of tak- 
ing effect, his dedication is ineffectual, ex- 
cept as a mere license, revocable at his 
pleasm-e. 11 Mees. & W. 830; 13 Mees. & W. 
838. The existence of the public easement, 
in such a case, is thus not less dependent 
than that of a private easement is in ail 
cases, upon the intention of the proprietor of 
the land in which it is exerciseable. But, 
when a literary proprietor does an act which 
has the effect of such a dedication, the pub- 
lic may acquire from it rights independent 
of any optional definition by himself of his 
intention. The cases in which this may oc- 
cur are of two classes. Cases of one class 
are those of "dedication to a limited part of 
the public." Except in the single case of 
a charitable disposition, unincorporated per- 
sons not individually ascertained ai;e legally 
incapable of acquiring property. That which 
would otherwise be a dedication to the use 
of a limited number of unascertained per- 
sons must, therefore, either enure to the 
benefit of the whole public, or take effect 
as a mere license. The latter is the effect 
when the existence of an easement is in ques- 
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tion. 11 Mees. & W. S30. So, in the case 
of a charitable disposition incapable of tak- 
ing efEeet, the former proprietorship contin- 
ues. But, in the case of a literary composi- 
tion, the rule is the reverse. Thus, although 
the number of a theatrical audience were 
sti-ictly limited, however small it might be, 
and however high the price of admission, 
yet, if no discrimination were exercised as 
to the persons admitted, the representation 
before such an atidience would eniure to the 
benefit of the whole public. See 12 Adol. & 
B. (N. S.) 237- Cases of the other class are 
those of dedication to the whole public for 
a limited purpose. The purpose of the dedi- 
cation of an easement for public use may be 
limited. 2 Camp. 264, note; 11 Mees. & W. 
830. See 5 Taunt. 127. But, here again, 
the rule as to a literary composition is dif- 
ferent. When the composition is published 
without any discrimination as to persons, 
a restriction of the purpose, or of the extent, 
of the publication would be futile. Such a 
restriction cannot prevent ulterior diffusion 
of the knowledge of the contents by unknown 
persons. After such diffusion, the publica- 
tion could not be suppressed without injus- 
tice to other persons to whom the knowledge 
might have been commimicated. The restric- 
tion being thus, as to the public, a nullity, 
the effect of the publication is irrevocable 
and unlimited. In the case already men- 
tioned of a book published by subscription, 
although the subscribers receive all the cop- 
ies, the effect of the publication is xmciuali- 
fied, because their delivery is unconditional, 
nil cases under all these heads, though a 
literary proprietor's publication may thus 
have effects beyond his control, he may, 
nevertheless, consistently with all that has 
hitherto been said, retain his former pro- 
prietary rights, except so far as his acts 
of publication effectively enable others, ei- 
ther directly or secondarily, to make ulterior 
publication. In cases of the dedication of 
easements, the former proprietorship is al- 
ways retained so far as its rights may con- 
sist with rights of the public. How far such 
doctrine is applicable to literary proprietor- 
ship is an inquiry which will not be reached 
imtil after some other subjects have been 
considered. 

The foregoing'remarks are a sufficient pref- 
ace to the distinctive definitions of a limited 
and a general publication of a literary compo- 
sition. A limited publication of it is an act 
which communicates a knowledge of the con- 
tents to a select few, upon conditions express- 
ly or impliedly precluding its rightful ulterior 
communication, except in restricted private 
intercourse. 2 De Gex & S. 692; 1 Hall & 
T. 18; Bartlette v. Crittenden [Case No. 1,- 
082]; Folsom v. Marsh [supra]; 4 H. L. Cas. 
965, 833, 919, 920; 2 Bam. & Aid. 299, 301; 
2 Eden, 329; 2 Mer. 438; Amb. 694. Any 
publication which is not thus restricted, both 
as to persons and purpose, is general. When 
the word "publication" is used without an 



express qualification, a general publication 
is usually meant. Thus the public circulation 
of a printed copy or copies is called "publica- 
tion in print." "Private" and "public" ai-e 
adjectives which, of course, cannot qualify 
the word "publication." But recitations, lec- 
tures, and circulations, which are specific 
methods of effecting publication, are, as we 
have seen, called "public" or "private." When 
they are called "private," the publication 
which they effect is limited. When they are 
called "public," it is designated as general. 
Recitations, lectures, and circulations, as 
methods of communicating a knowledge of 
the contents, are, as we have seen, called "pri- 
vate" or "public," according to their intended 
specific purposes, rather than their tendency 
to cause a diffusion of the communicated 
knowledge beyond such purposes. The idea 
of this tendency always enters into the defi- 
nition of a publication though it be a limited 
one. Every transgression of the condition, 
express or implied, which, in the case of a 
limited publication, restricts the improper dif- 
fusion of the knowledge is, therefore, in a 
court of equity, redressed as a breach of con- 
fidence, not less than as an infraction of pro- 
prietary right. When thus explained, the 
phraseology which designates a private reci- 
tation, lecture, or circulation, as a "limited 
publication," and a public recitation, lecture, 
or circulation as a "general publication," Is,. 
perhaps, not liable to just criticism. But, if 
the phraseology were liable to any critical 
objection, convenience, if not necessity, would 
have suggested its legal adoption, or that of 
some equivalent expressions. Otherwise, a; 
theatrical representation before a select audi- 
ence, the circulation of a manuscript, and the 
restricted circulation of a printed book, which 
are, in common parlance, called "private," 
could not have been designated, as, in any 
sense or degree, "publications." The phrase- 
ology, whether otherwise liable to criticism or 
not, has, at all events, been judicially sanc- 
tioned. 2 De Gex & S. 692; 1 Hall & T. 18. 
And see the other cases last cited. In the 
case of a private theatrical representation of 
a play of which no printed copy has been 
circulated, the exclusion of all except a few 
selected for admission so defines the condition 
on which they attend as to preclude ulterior' 
publication. Such publication, by any of the 
audience, would be redressed or prevented 
by a court of equity both as a breach of im- 
plied confidence and as an infraction of pro- 
prietary right 

Lord Brougham compared a case of pri- 
vate circulation, described by him as a com- 
munication of the contents "to a select few 
placed under conditions," with a case of a 
restricted private easement. 4 H. L. Gas. 965. 
The context of his opinion shows that he 
perhaps did not mean to state this as a per- 
fect analogy; but the comparison is, for some 
purposes, useful. If a man, having a private 
right of using a passage by land or water, 
between two places of his own, uses it as a 
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passage to and from another place of his own, 
lie eanuot, because, in doing so, lie passed 
from one to the other of the two first-raen- 
tioned places, justify the excessive use of the 
privilege. In such a case, the argument that, 
when he had used the passage between the 
limits designated, he might afterwards pass 
"whither he would," has nut availed as an 
excuse. 1 Mod. 190, 191; 1 Rolle, Abr. 391; 
4 Mees. & W. 773, 774; 11 Adol. & E. 759; 
Lyon's Case [Case No. 8,G46]; 5 Watts & S. 
140, 143; 11 Harris, 348. So, where an en- 
graver who takes impressions from a plate, 
or a printer who prints from a manuscript, 
strikes off more than the stipulated number 
of impressions, an action at common law lies 
against him (1 Bara. & Adol. 711); and a 
court of equity, on the ground of proprietary 
right in the owner of the plate or manuscript, 
will not only prevent, by injunction, any use 
of the copies unauthorizedly made, but will 
order them to be destroyed. 2 De Ges & S. 
716-718; 4 H. L. Cas. 833. As publication 
is not directly effected by printing, but fol- 
lows it, the nile of decision, in this ease of 
an excess in the number of impressions, would 
be the same, whether the purpose of the liter- 
ary proprietor was a geneml or a limited pub- 
lication. But, after a publication, the differ- 
ence in its character, or defined purposes, 
causes a difference in the judicial purpose of 
the redress afforded. In the case of a lim- 
ited publication, the purpose of the redress 
is to maintain the privacy which the restrict- 
ive condition was intended to secm'e. When 
an exclusive privilege has been secured by 
statute in a book which is publicly circulated, 
a stranger who, in whole or in part, repro- 
duces it in the new form of a translation, or 
abridgment, or index, or table of contents, 
or analytical review, does not infringe the 
statutory privilege. But either of these acts 
would violate the rights of the literary pro- 
prietor of a book of which the circulation had 
been private only. 2 De Gex & S. 692-697; 
4 H. L- Cas. 833. The doctrine may be ex- 
emplified conversely. Unauthorized impres- 
sions of a lawfully possessed copy of a mu- 
sical composition, equalling in their number, 
but not exceeding, that of such members of 
a musical society as were to take part in a 
concert at which it was to be performed, were 
lithographically made, and gratuitously dis- 
tributed for the purposes of the concert, among 
these members only. The tracings on the 
stones were then effaced. In this case, the 
rights of the proprietor of the musical com- 
position were violated. 12 0. B. 177. As 
others than members of the society were ad- 
mitted to the concert on the payment of en- 
tiunce money, the case was not that of a 
private performance or limited publication. 
If, however, none others had been admitted, 
so that the performance would have been of 
this character, the rights of this proprietor 
would still, according to the reasoning of the 
decision, have been violated. But, if, before 
any other publication on his own part, he had 



himself authorized such an impression of 
copies as was made, and their disti-ibution 
for such a private concert, the same reasoning 
indicates that this would not have had the 
effect of a dedication of the composition by 
him to the public. The legal analogy to the 
ease of a private easement is maintainable so 
long as the literary proprietor may be able 
to enforce the restrictive condition, express or 
implied, on which he may have privately 
circulated a copy. His difBculty is, not in 
enforcing the condition against the party re- 
ceiving the copy, but in enforcing it against 
other persons not privy to the restriction. In 
respect of independent rights which such oth- 
er persons may acquire, the analogy to an 
easement fails. This leads to the remark 
that a limited publication through which, con- 
trary to its intended purpose, a knowledge of 
the contents is diffused indiscriminately, be- 
comes, in effect, as to the world at large, a 
general publication. The enforcement of the 
restrictive condition may become impossible 
whenever the effect of the publication is 
more extended than its purpose. A book 
privately circulated may have been read, 
quoted, reviewed, and remembered so ex- 
tensively as to have become a part of the 
general stock of literature. This alone, when 
the restrictive pm-pose has been imperfectly 
made known, must suffice to annul the re- 
striction. The case is different where, as in 
that of Ion, the announcement of the restric- 
tion appears upon every copy. But, even in 
such a ease, the limits of any restriction which 
can be fairly and reasonably imposed, may 
be exceeded. When it is exceeded, the rights 
of the public must be regarded. Thus, if the 
first edition of Ion had been a full one, the 
notice of the author's intended restriction 
would probably not have effectually limited 
the character of his publication. He pub- 
lished a second edition with a reprint of the 
notice on the title page. But he prefaced 
this edition with a concession that the com- 
position could no longer be regarded as his 
own. Even where the limited publication re- 
tains its restrictive character, a greater or 
less tendency to a diffusion of the knowledge 
beyond the border of its intended restraint 
may always exist in modes altogether foreign 
to the law of easements. 

Thus, even in the case of a limited publica- 
tion, irrevocable rights may, through its ef- 
fects, become vested in the public. The lia- 
bility or tendency to such effects is a rea- 
son for the vigilant exercise of equitable pow- 
ers to prevent parties and privies to the 
restrictive condition from performing acts 
through which the public may thus acquire 
such irrevocable rights. In discussing the doc- 
trine of literary proprietorship under this 
head. Sir J. L. Knight Bruce said that "the 
species or kind of the thing in which property 
was claimed had, of course, to be particularly 
considered in considering the question wheth- 
er a right in it was invaded, and how in- 
vasion should, in the particular case, be pre- 
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vented or redressed; and this class of prop- 
erty, by nature, not corporeal at all, or not 
exclusively corporeal, required to be defend- 
ed against incorporeal attacks, and not at all, 
or not exclusively, against bodily assaults. 
Upon the principle, therefore, of protecting 
property, it is, that the common law, in cases 
not aided or prejudiced by statute, shelters 
the privacy and seclusion of thoughts and 
sentiments committed to vsriting, and de- 
sired by the author to remain not generally 
known." 2 De Gex & S. 695. Except so far 
as independent equities may have been ac- 
quu-ed by strangers, literary proprietorship 
of the subject of a limited publication is, 
therefore, not less entitled than a private 
easement in land to judicial protection. That 
the subject in the former case is personal 
property, but an easement real property, does 
not affect the truth of this remark. See 2 
Eden, 329. 

Effects of a general publication will next 
be considered. All the specific effects of such 
a publication, as dependent upon its different 
modes, may be exemplified in the case of a 
dramatic literary composition. Under this 
head, the practical question is whether, after 
such a publication, others than the author 
and his assigns may lawfully republish, in 
print, or theatrically. The purpose of the stat- 
utes for the protection of literary proprietors 
is to restrain the rights of others to repub- 
lish. The cases to which these laws apply 
have been specified under a former head. 
We have seen that, in the present case, the 
rights of the public are unaffected by any leg- 
islative restriction. We have also seen that, 
as the play in question was never printed, 
the complainant, as its literary proprietor, 
could have sustained her suit if the defend- 
ants' theatrical representation had not been 
preceded by her own. This is undisputed. 
The question is upon the effect of her own 
previous public performance of the play. This 
performance was, on her part, an act of gen- 
eral publication. The question to be consid- 
ei'ed is twofold: First, whether this theatrical 
publication by her, if it had been the means 
of enabling the defendants fairly to bring 
out the play at their theatre, would have de- 
feated her suit; secondly, whether, as this 
publication was not thus the means of en- 
abling them to do so, they can take advantage 
of it in order to defeat the suit. Upon the first 
question the law was foi-merly involved in 
doubt, but is no longer uncertain. An opin- 
ion upon it has already been expressed, with- 
out any particular statement of the reasons. 
In the absence of legislation, when a literary 
proprietor has made a general publication m 
any of the modes which have been described, 
other persons acquire unlimited rights of re- 
publishing in any modes in which his publica- 
tion may directly or secondarily enable them 
to republish. Therefore, the literary pro- 
prietor' of an unprinted play cannot, after 
making or sanctioning its representation be- 
fore an indiscriminate audience, maintain an 
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objection to any such literary or dramatic re- 
publication by others as they may be enabled, 
either directly or secondarily, to make from 
its having been retained in the memory of 
any of the audience. We have seen that the 
manager of a 'theatre may prevent a reporter 
from noting the words of such a play phono- 
graphically or stenogi'aphically or otherwise. 
As one of the audience, he would, in doing 
so, transgress the privileges conceded in his 
admission. But the privileges of listening and 
of retention in the memory cannot be re- 
strained. Where the audience is not a select 
one, these privileges cannot be limited in ei- 
ther their immediate or ulterior consequences. 
If pm'chasers of manuscript plays, from the 
earliest periods of theatrical representations, 
have recognized the literary proprietorship of 
such compositions as existing until their pub- 
lic performance, we find no trace of any 
recognition of the continuance of exclusive 
rights in dramatic authors or their assigns 
after such publication. Among the ancients, 
the knowledge of polite literature was acquu> 
ed, and literary tastes were cultivated, not 
less by attendance at recitations of the bard » 
and rhetorician, and at representations of 
theatrical performances, than by reading such 
few copies of works of established reputation 
as were accessible. The knowledge thus ac- 
quired, ajid the tastes thus developed, were 
no longer the exclusive property of the author 
and his assigns. When a dramatic or other 
composition, in verse or in prose, had been 
performed, recited, or sung, to a public as- 
sembly, every one of the audience was at lib- 
erty to publish elsewhere, at all times, as 
much of it as he might be able from recol- 
lection to write or to repeat orally. Neither . 
the author, nor those who, by his consent, 
had first published it, could reclaim it or limit 
the extent or effect of its primary publication. 
It might, afterwards, be represented, said or 
sung, at will, by other persons, to other 
audiences, in the same place, or elsewhere. 
In 1773, Judge Boswell (Lord Auchinleck), in 
the Scotch court of session, after observing 
that anciently very valuable performances 
were preserved only by the memory, and, 
referring to the cases of Homer and of Os- 
sian, said that, within his own remembrance, 
the ballad of Chevy Chase had been repeated 
by everybody. Boswell's Report of Hinton v. 
Donaldson, p. 5. 

Two plays, "The Agreeable Surprise," first 
performed in 1781, and "The Young Quaker," 
first performed in 1783, which were after- 
wards the respective subjects of two reported 
EngUsh eases, had been transferred, by 
O'Keefe, their author, to the proprietor of 
the Haymarket Theatre. The assistance of 
Mr. Allibone, whose forthcoming second vol- 
ume of the Dictionary of Authors will con- 
tain a notice of O'Keefe, enables me to state 
that at a much later period than the date of 
the last of the two reported cases, neither 
of these plays was contained in any list of 
regular dramatic publications. See Gent Mag. * 
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April, 1833, p. 376; and Jones Contln. of 
Baker & Reed's Biogr. Dramat tit. "O'Keefe/" 
-svliere "N. P." siginfies "not printed." O'Keefe 
in liis "Heeollections," published after the 
date of tiie last of them, states that the plays 
had "been repeatedly printed and published 
surreptitiously," meaning without his leave, 
or that of the party to whom he had trans- 
feired them. They were not printed among 
his dramatic works, also published long after 
the same date. Thus, they never were au- 
thorizedly published in print. O'Keefe, with 
the permission of the proprietor of the Hay- 
market Theatre, sold a copy of "The Young 
Quaker" to the manager of a Dublin theatre, 
for the express or implied purpose of enabling 
him to represent it there. A Dublin booksell- 
er printed and published it In 1784, probably 
from this copy. There is in the Philadelphia 
Library (D. 4806, 5,) a copy of this edition, 
which appears to have been issued in the 
form of a book printed for general circula- 
tion. From the legal reports of the two cases, 
both very obscure, we cannot infer that ei- 
ther of the plays was judicially known to 
have been printed. The manager of a the- 
atre at Richmond performed "The Agreeable 
Surprise" without the consent of the pro- 
prietor of the Haymarket Theatre, who sued 
him for the penalty imposed by the statute 
of 8 Anne, c. 19, for an unauthorized publica- 
tion. The case was decided in 1793. The au- 
thor, as he states in his "Recollections," was 
examined as a witness on the trial, which 
was before Lord Kenyon. The only evidence 
which appears to have been given was the 
proof of his authorship, of his transfer to the 
plaintife, and of the representation by the 
defendant. The fact that it had been print- 
ed, probably, was not in evidence. But the 
previous frequent theatrical representations 
of it by the plaintiff during many successive 
years was, doubtless, either proved or ad- 
mitted. The verdict having been in his favor, 
his counsel on a motion for a new trial, ar- 
gued that there had been "sufficient evidence 
for the jury to conclude that the work had 
been printed, for it could not be supposed that 
the performers could, by any other means, 
have exhibited so perfect a representation of 
the work." This point was not decided. The 
verdict was set aside on the ground that the 
only publication by which the statutory pen- 
alty could be incurred was a publication in 
print. But, Buller, J., said: "Reporting (qu: 
repeating) anything from memory can never 
be a publication within the statute. Some 
instances of strength of memory are very sur- 
prising. But the mere act of repeating such 
a performance cannot be left as evidence to 
a jui-y that the defendant had pirated 'the 
work itself.'" Coleman v. "Wathen, 5 Durn. 
& E. [5 Term R.] 245. The case as to "The 
Young Quaker" did not occur until the year 
1820, when an intended performance of It 
at the English Opera House was announced 
by an advertisement at London. The pro- 
prietor of the Haymarket Theatre, to whom 



the author had transferred it in 1783, had 
been succeeded by othei- proprietors, who hied 
a bill in chancery and applied for an injunc- 
tion to prevent the performance at the opera 
house. The application was heard ex parte 
before Lord Eldon, who, after a difficulty in 
showing the derivation of the complainants' 
title had been partially removed, granted the 
injunction. Morris v. Kelly, 1 Jac. & W. 481. 
That the play had been publicly performed 
for more than a third of a century by them- 
selves, and those under whom their title was 
derived, must have appeared. The report, 
however, states neither this fact, nor on what 
ground the injunction was asked or granted. 
"Whether the bill was founded on an assei'ted 
general right of lit^ary proprietorship or on 
the defendants' intended use of a copy of 
the edition improperly printed in Dublin, or 
on any and what other assertion of right,, can 
only be conjectured. According to the pre- 
vious decision in the case of "The Agreeable 
Surprise," Lord Eldon cannot have granted 
this injunction, as to "The Young Quaker," 
on any assumed foundation of a statutory 
right ui the complainant. In a subsequent 
case, a complainant had the copyright of 
Lord Byron's tragedy of "ilarino Faleiro," 
and had printed and published it for sale, 
when, without his, or Lord Byron's permis- 
sion, the defendant represented it theatrically 
in a curtailed form, under the designation of 
an abridgment. Lord -Eldon sent the case to 
the king's bench for an opinion upon the ques- 
tion whether the plaintiff could maintain an 
action against the defendant for publicly rep- 
resenting the tragedy thus abridged. The 
court certified its opinion in the negative. 
The case does not appear to have been de- 
termined on the ground that the abridgment 
was a fair one, but, upon the ground, hei'e- 
tofore stated, that under the only statute of 
copyright then in force in England, a pro- 
prietor of a dramatic literary composition, 
after a general publication in print, had no 
'redress for an tmauthorized theatrical repre- 
sentation. The counsel on opposite sides, re- 
ferring to the case of "The Agreeable Sur- 
prise," which play they conceded to have been 
acted only, and not printed, called it a dif- 
ferent or converse case. This case of "Marino 
Faleiro" was in 1822. Murray v. Elliston, 5 
Barn. & Aid. 657. See the remarks upon the 
case in 12 Adol. & E. (N. S.) 236. 

In an action by the literary proprietor of 
a play for an imauthorized theatrical repre- 
sentation of it, if the whole evidence con- 
sisted in proof of his proprietorship, his own 
public theatrical representation of it, and a 
subsequent performance of it by the defend- 
ant, the legal presumption, according to the 
dictum of Buller, J., would be, that the im- 
pression of the plaintiff's own performance 
upon the memory of his own audience had 
been, directly or secondarily, the means of 
enabling the defendant to perform the play. 
The expression by Buller, J., of this opinion, 
was altogether extrajudicial. It, probably, 
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was contrary to the opinion of Lord Kenyon, 
acted upon at the trial. Such a question of- 
evidence is, perhaps, of little practical im- 
portance in a court of equity, where a dis- 
covery of the means by which a defendant 
has been enabled to represent a piece the- 
atrically can always be obtained. Thus, in 
the present case, we know that the com- 
plainant's previoiis performance of the play 
in question was not the means of enabling 
the defendants to bring it out at their the- 
atre. The trial of such a question at law 
must always be, more or less, difficult. But 
the rule of evidence, as Buller, J., stated it, 
seems to be dependent upon reasons which, 
though, perhaps, anciently sufficient, are, ac- 
cording to modern usages, almost obsolete. 
That a theatrical performance at one the- 
atre can enable performers at another to re- 
peat a play, word for word, or nearly word 
for word, must often be too improbable for 
rational credence. Therefore, when a plain- 
tiff has proved his own literary proprietor- 
ship, and the conformity of the two repre- 
sentations, the bm-den of proof ought, per- 
haps, in an ordinary case, to rest upon the 
defendant When like evidence has been ad- 
duced in an action by the patentee of an 
invention, the burden of proof is usually 
thus cast upon a defendant When an im- 
printed play has, for many years, been so 
frequently performed as to render it familiar 
to the dramatic profession and to constant at- 
tendants at the theatre, a defendant may be 
able to relieve himself of such a burden, by 
proving that the means of performing it were 
fairly derived by him from its previous pub- 
lic representation. The law certainly recog- 
nizes the possibility that this may occur. 
Its occurrence may, perhaps, not have been 
even improbable in the particular case of 
"The Agreeable Sinrprise." But this would 
not establish any such rule of evidence as 
that which Buller, J., is reported to have 
stated. If Lord Eldon had followed such a 
rule, he could scarcely have made the order 
for an injunction in the case of "The Young 
Quaker." But independently of the mere 
question of evidence, the doctrine of the 
dictum of Buller, J., as to repetition from the 
memory of the audience, may be regarded 
as established. At the dates of these de- 
cisions, opinions were divided on the more 
important question, whether a literary pro- 
prietor had, independently of legislation, a 
perpetual copyright In England, a majority 
of the judges of the king's bench decided, 
in 1769, that such a proprietor had, at the 
common law, a copyright, through which, 
notwithstanding his own general publication 
in print he retained the perpetual exclusive 
right of republishing. 4 Burrows, 2303. This 
decision was in opposition to the views 
which. seem to have been prevalent on the 
continent of Em'ope, where, however, the 
subject was obscured, as it had formerly 
been in England, by the prevalence of the 
systems of censorship, and of governmental 
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grants of exclusive printing privileges. A 
decree in chancery made in another case, 
conformably to the decision in the king's 
bench, was reversed by the house of lords 
in 1774, upon the ground that the copyright, 
if it existed at the common law in perpetu- 
ity, was limited in its duration by the stat- 
ute 8 Anne, e. 19. But, in the house of lords, 
the opmions of the judges were taken; and, 
upon the question, as it would have stood 
if unaffected by the statute, a majority of 
them concurred in the previous opinion of 
the majority of the judges of the king's 
bench. 17 Cobb. Pari. Hist 953-1003; 2 
Brown, Pari. Gas. (by Toml.) 129; 4 Bur- 
rows, 2408-2417. In the meantime, however, 
in 1773, the contrary opinion had been ex- 
pressed by the Scotch court of session, in a 
decision concurred in by twelve of thirteen 
judges present. Hinton v. Donaldson, Bos- 
well, K. An objection to the opinion of the 
majority of the English judges was, that 
preventing republication, without the former 
literary proprietor's consent, would enable 
him, at pleasure, to suppress that which had 
been authorizedly published. To this objec- 
tion some of these judges had answered, as 
we have seen, that the continuance of his 
exclusive right was dependent upon an im- 
plied condition that he should keep always 
in the market an adequate supply of printed 
copies for sale at reasonable prices. That no 
such condition coidd legally be implied, has 
already been fully shown. The objection, 
therefore, was not sufficiently answered. The 
opinion of the majority of the judges, or of 
some of them, was thus founded, in part, 
upon an erroneous doctrinal assumption. 
There was, in law, no middle position be- 
tween two extreme opposing opinions. One 
of them was that a literary proprietor, not- 
withstanding an authorized unrestricted pub- 
lication, retained an unqualified right in- 
definite in its duration, enabling him, at 
pleasure, to sell or to republish on his own 
terms, or arbitrarily to suppress both sale 
and republication. The court of king's bench 
had, in effect, so decided. The other, and 
contrary, opinion was, that, in the absence 
of legislation, an imrestricted circulation of 
a printed copy dedicated the composition ir- 
revocably to the public, for every such use, 
including republication, as could be rdade 
of such copy. The supreme court of the 
United States, in 1834, adopted the latter 
opinion. rWheaton v. Peters] 8 Pet [33 U. 
S.] 591; see [Stevens v. Gladdmg] 17 How. 
[58 XI. S.] 454. Opposing views of the ques- 
tion had, until then, been entertained. Opin- 
ions upon it, in England, continued to differ 
until 1854, when the preponderance of au- 
thority was there determined, conformably 
to the opinion of the supreme court of the 
United States. This preponderance was thus 
determined in England by the concm-ring 
opinions of Lords Oranworth, Brougham, 
and St Leonards, in the house of lords, 
against the views which a majority of the 



KEENE (Case No. 7,644) 



judges of the courts of law again expressed. 
4 H. L. Cas. 815, reversing 6 Exeh. 592, and 
aflBrming in principle 4 Bsch, 145; and com- 
pare 12 G. B. 187, with 17 C. B. 444. In 
cases not legislatively provided for, the pub- 
lic circulation of a literary composition thus 
authorizes any person to republish it from 
any copy so circulated. If it is a dramatic 
composition, it may be republished either by 
reprinting it, or by theatrical representation. 
If Tve now recur to the case of a dramatic 
composition, which, though unprinted, has 
been publicly represented on the stage, we 
will see that the principle applicable must 
be the same, so far as this representation of 
it may have been the means of enabling 
ulterior publication to be made. This brings 
us to the conclusion, already stated, that if 
the complainant's previous representation of 
the play in question had been the means 
through which the defendants were fairly 
enabled to represent it, the present suit could 
not be maintained. 

But the complamant's own representation 
of it was not the means of thus enabling them 
to represent it; and the final question, which 
is now reached, is, whether, under such cir- 
cumstances, the mere fact that she had pub- 
licly performed it is to defeat her suit. This 
proposition is resolvable into the question 
already stated, whether a litei-ary proprietor 
who has published in any of the modes above 
described as general, does not afterwards re- 
tain his proprietary rights, except so far as, 
by thus publishing, he may enable others to 
malie ulterior publication, or otherwise to use 
the composition. All reasons founded in legal 
analogies require that such an ultimate pro- 
prietary dominion should be thus retained by 
an author and his assigns. The general doctrine 
of proprietary right is exemplified in a land- 
owner's retention of his ultimate proprietor- 
ship after his dedication of the most unlimited 
easements to the public. A literary proprie- 
tor's retention of a resulting interest after 
such a publication is perfectly compatible 
with every other person's unlimited right of 
republishing, and otherwise using unrestrict- 
edly, that which has been published. In 
eases which may be stated, a denial of the 
continuance of such a resulting interest would 
seem almost, if not quite, absurd. The sale 
of a single copy only of a first edition of a 
book is a general publication. In such a 
case, if its literary proprietor has possession 
of all the other copies, and of the manuscript 
from which they were printed, and, wishing 
to suppress the publication, buys back the 
copy sold before it has been read, he must 
stand on the same footing as if he had never 
parted with it That, before he got it back, 
the purchaser may have read it, can make no 
rational difference, unless the impression on 
the latter's memory may enable him to make 
ulterior publication. The supposition of a 
less extreme case is not required in order to 
prove the necessity for the retention of a 
resulting literary proprietorship. In Eng- 
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land, the statute 5 & 6 Vict. c. 45, § 18, en- 
acted that when the proprietor, eta, of any 
encyclopedia, etc., had employed, or should 
employ, any persons to compose any articles, 
or portions thereof, on the terms that the 
copyright should belong to such proprietor, 
etc., the copyright therein should be his prop- 
erty, and that he should enjoy the same 
rights as if he were the actual author, and 
should have such term of copyright therein 
as was given by the act to the authors of 
books. Notwithstanding this enactment, the 
proprietor of an encyclopedia, who employs a 
person to write an article for publication in 
it, and pays him for the article, cannot, in 
England, without the writer's consent, pub- 
lish the article in a separate form, . or other- 
wise than in the encyclopedia, unless it was 
written on the terms that the copyright in it 
should belong, for all pm-poses, to the propri- 
etor of the encyclopedia. Shadwell, V. C, 
in so deciding, said that tne original com- 
poser of the article had the copyright in it, 
except so far as he parted with it, and that 
no reservation was necessary to constitute a 
right in him, 16 Sim, 196, 198. The reason- 
ing is not less applicable in the present case 
than if the proprietaiy right now in question 
were statutory. If the principle in question 
exists, it must apply to such representations 
of an unprinted play as are not the means of 
enabling ulterior dramatic or literarj' publi- 
cation to be made. In Macklin v. Richard- 
son, the complainant was the author of the 
farce, in two acts, called "Love a la Mode," 
which had never been printed, but had been 
several times performed, with his permission, 
during six years. He received a compensa- 
tion for giving such permiasion, and never 
permitted the manuscript to be out of his con- 
trol, always taking it back so soon as the 
performance of the piece was finished. The 
defendants, proprietors of a monthly journal, 
employed a short-hand writer to report the 
words of this play, by taking them down 
from the mouths of the actors during its 
performance. When this had been done, one 
of the defendants, from his memory, cor- 
rected this reporter's notes, and published the 
first act in their journal for April, 1766, 
with a notice that the second act would 
be published in the next monthly number. 
The complainant having filed a bill in chan- 
cery for an account and injunction, Lord 
Northington granted an injunction till an- 
swer, which was afterwards continued by 
him until the hearing. When the cause after- 
wards came on for a hearing before Lord 
Camden, the ease in the king's bench, after- 
wards decided in 1769, upon the question of 
copyright at common law, was pending in 
that court. Lord Camden ordered the cause 
to stand over until the determination of that 
case. After its decision, the cause in chan- 
cery was again heard in 1770, when the in- 
junction was made perpetual by the commis- 
sioners of the great seal. It had been ar- 
gued that the previous representation of the 
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farce on the stage was a publication "wMch 
gave a rigbt to any of the audience to carry 
away what they could, and make any use 
of it," and that the printing it was, therefore, 
no injury to the complainant But Lord Com- 
missioner Smythe said that this was a mis- 
take; for, besides the advantage from the 
performance, the author had another means 
of profit, from the printing and publishing, 
and that there was as much reason that he 
should be protected in that right as any other 
author; and Lord Commissioner Bathurst 
said that printing it before the author had 
printed it was doing him a great injury. 
Amb. 694; IT Cobb. Pari. Hist. 1094. It can 
scarcely be necessary to refer to Morris v. 
Kelly, 1 Jac. & W. 481, or any other case, to 
show that, on the principle of this decree, the 
performance of "Love a la Mode" at another 
theati-e, from the short-hand writer's report, 
would also have been prevented by an in- 
junction. 

As the decision in the king's bench, which 
preceded the final decree in Macklin v. Rich- 
ardson [supra], has been overruled in Eng- 
land by the subsequent cases in 1774 and 
1854, in the house of lords, it is not altogether 
unimportant that the prior injunction had 
been granted and continued by Lord North- 
ington in 1766, before the decision in the 
king's bench. Lord Northington's views dif- 
fered so far from those of the court of king's 
bench, that he had, in 1765, 2 Eden, 327, dis- 
solved the injunction in the very case de- 
cided by that court in 1769. 4 Burrows, 2303. 
He, therefore, in continuing the injunction 
in Macklin v. Bichardson, must have been 
of opinion, that a resulting literary pro- 
prietorship might continue in a dramatic au- 
thor after a public theatrical representation. 
In 1849, Su: J. L. Knight Bruce (2 De Gex 
& S. 692), referring to the cases of "The 
Agreeable Surprise" (Coleman v. Wathen, 
5 Durn. & E. [5 Term B.] 245), and "Marino 
Faleiro" (Murray v. Elliston, 5 Barn. & Aid. 
657), both of which have been fully noticed, 
said that neither of them was opposed to the 
decision in aiacklin v. Bichardson. He, there- 
fore, must have considered it as a decision 
of authority. The authority of his opinion, 
in 1849, is not affected by the subsequent 
case in the house of lords in 1854, because 
he very carefully avoided recognizing or act- 
ing upon the former views which that case 
overruled. Macldin v. Bichardson, if to be 
followed as an authority, is decisive of the 
present case. A like remark might be made 
as to Morris v. Kelly, 1 Jac. & W. 481. But, 
independentiy of these authorities, we have 
seen that legal reason and analogy are in 
favor of the existence of a resulting literary 
proprietorship in an author and his assigns, 
after a general publication, so far as this pub- 
lication may not be the means of .enabling 
ulterior publication to be made. Such a re- 
sulting proprietary dominion must, therefore, 
be ret^ned in the case of a dramatic literary 
composition, unless the retention is repug- 
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nant essentially to some necessary conse- 
quence of a public theatrical representation. 
The resulting or ultimate proprietary right is 
defined so as to preclude the notion of any 
practical repugnancy. There can be no legal 
repugnancy, if the doctrine of the continuance 
of literary proprietorship after a qualified or 
limited publication can be maintained in any 
case whatever. If uses of literary property 
can be modified by resti-ictive conditions, its 
legal nature must be such that a litei-aiy 
proprietor's dedication to the public is also 
limited in its effects by the extent of the pub- 
lic use. The resulting literary proprietorship, 
after such ' a dedication, might continue, 
though a limited publication were impossible, 
but must continue, if the limited publication 
is, in any case, possible. 

The remaining inquiry is, whether the par- 
ticular doctrines which have been stated un- 
der these two specific heads, have, in any 
respect, been changed by the decision of the 
supreme court of the United States, in 1834, 
that copyright had no existence at common 
law, and the conforming English opinions in 
the house of lords in 1854. In the United 
States, the doctrine of limited publication, 
as above defined, has, in its appUcation to 
unprinted compositions, been authoritatively 
recognized, and its rules judicially enforced 
in cases which have occurred since 1834. Bart- 
lette V. Crittenden [Case No. 1,082]; Folsom 
V. Marsh [Id. 4,901; 4 Duer, 379, 382. 385; 
and see [Stephens v. Cady] 14 How. [55 U. 
S.] 530, 531. The general subject is one upon 
which judicial authority in the United States 
has led, rather than followed, the course of 
' decision in England. The specific doctiine, 
as to limited publication, had been estab- 
lished in England, as applied to manuscripts, 
before the cases in the king's bench in 
1769, and house of lords in 1774. The same 
specific doctrine bad been further developed 
in that countiy before the general subject 
was again considered in the house of lords 
in 1854. In the case in the latter year. 
Lord Brougham succinctiy and cautiously, 
but clearly, conceded the specific doctrine; 
and guarded it by the restrictions requir- 
ed, in order to maintain its conformity to 
the principles which now determine the ef- 
fect of a general publication. 4 H. L. Cas. 
965. His opinion in 1854, and that of Yates, 
J., In 1769, are the leading ones in support of 
tiiese principles. See [Wheaton v. Peters] 8 
Pet. [33 U. S.] 655. Yates, J., had stated 
the question to be, whether literary proprie- 
torship existed in perpetuity after an au- 
thorized "general publication," using the 
phrase "general publication" in a sense very 
like that in which "dedication to the public" 
is ordinarily used, and conceding a literary 
proprietor's exclusive right of priority of pub- 
lication, and his retention of the propi-ietor- 
ship of his manuscript after publication. 4 
Burrows, 2355, 2363-2365, 2379, 2390, 2360. 
As to the right of priority of publication, he 
thought that a literary proprietor had the 
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sole right of judging whether he would make 
the contents "public, or commit them only to 
the sight of his friends." Page 2379. This 
was approaching as near to the definition of 
a limited publication as the case in question, 
which was confessedly that of a genei-al pub- 
lication, required. In the course of the same 
opinion, Yates, J., said that the effect of a 
publication, meaning of a general one, was 
iiTevocable. A dedication to the public of an 
/easement, where the dedicating proprietor's 
resulting dominion is retained, is likewise 
irrevocable. Therefore, the in-evocability of 
the public use of a composition which its 
literary proprietor dedicates to the public, is 
immaterial. The question is, whether, sub- 
ject always to this public use, his ultimate 
proprietorship may not continue. The prin- 
cipal ai-gument of those who contended that 
there was a copyright at common law, was 
that if the exclusive rights of literaiy pro- 
prietorship were not maintainable after publi- 
cation, a literary composition could not be 
used with any suflBcient certainty of profit. 
That of which no profitable use of any kind 
is possible, cannot become a subject of pro- 
prietary right The argument was, that 
literary proprietorship was not profitable ex- 
cept through publication, and that if a first 
publication gave to every body an immediate 
unrestricted right of republishing, the so- 
called literary property was not property at 
all. The premis3s of this argument were not 
absolutely true, if a litemry proprietor could, 
in any case, limit the effects of a publication 
by restrictive conditions, or if he retained, 
after a general publication, an ultimate pro- 
prietary dominion subject to a public use. 
The opponents of the ai-gument contented 
themselves, however, with refuting it on the 
simpler ground that a literary proprietor's 
exclusive right of priorily of publication suf- 
ficed alonetorenderthepropeityof somevalue, 
notwithstanding the dedication to the public 
effected by an unrestricted circulation in print 
4 Burrows, 2379; [Wheaton v. Peters] 8 Pet. 
[33 TJ. S.] 657. The argument was, more- 
over, by some of its opponents retorted, so 
as to give to it an apparently self-destructive 
tendency. Thus, if its premises had been 
absolutely true, it would have extended so 
far beyond its intended purpose as entirely 
to defeat an author's claim to literary prop- 
erty before, as well as after, publication. In 
proportion as the argument appeared con- 
vincing or plausible, its tendency was to- 
wards this result The consequence was that 
while those who made the argument pushed 
the claims of authors unreasonably far, one, 
or more, of its judicial opponents denied the 
existence of any literary proprietorship in 
the incorporeal composition even before pub- 
lication. Other opponents of the argument, 
professing to deny only the continuance of 
literary property after publication, admitted 
its previous existence in so timid or imperfect 
a manner as might impliedly have excluded 
the recognition of a right cf making qualified 
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or limited publication in any case. This 
course of reasoning on opposite sides had a 
tendency to obscux-e distinctions which have, 
in tlie present case, required full development 
The argument thus apparently answered, 
by denials of its premises, was not quite re- 
futed by such denials. Its premises, .though 
not absolutely true, were so far, in a relative 
sense, practically true, that the argument 
might perhaps have prevailed if it had not 
encountered another answer. The more de- 
cisive answer was that the foundation of the 
argument lay in a misconception of the char- 
acter and extent of the rights of the public 
in the incorporeal contents of a printed book 
which has been unrestrictedly circulated. 
Stowe V. Thomas [Case No. 13,514]. These 
rights may include that of republishing it 
more or less extensively. General readers, 
and particular students, have their own 
independent rights of using the knowledge 
of its contents, and of diffusing this knowl- 
edge in modes and for purposes of their 
own. Its literary proprietor may dislike 
the modes, or feel no concern in the pur- 
poses. He may have opposing interests, or 
feelings, or prejudices. The literary pro- 
prietorship may have been changed. Though 
the person may have been imchanged, his 
motives and opinions may have altered. The 
possibility that authors may desu-e to sup- 
press their literary productions, and the prob- 
ability that literary proprietors will some- 
times publish in methods unwise, capricious, 
oppressive, or illiberal, have been judicially 
recognized. 2 Mer. 438; 17 Cobb. Pari. Hist 
1000, 991; 4 H. L. Cas. 936; Boswell's Re- 
port of Hinton v. Donaldson, pp. 34, 35. The 
protection of the rights of the public should 
not be dependent upon the arbiti-ai-y will of 
a literaiy proprietor, or upon the infiuence of 
any motives of self-interest by which he may 
probably be actuated. These rights of the 
public, including that of republishing, unless 
they are legislatively restricted, ai-e not less 
absolute than his own. He should, therefore, 
after publicly circulating his composition, 
have no exclusive privileges except such as 
may have been legislatively conferred, or 
such as others may be incapable of exercising. 
These were the views which prevailed in the 
United States, and, ultimately, in England. 
In reviewing the authorities, it must be re- 
membered that the word publication, when 
unexplained, almost always means a genei-al 
publication. Thus Yates. J., and othei- judges, 
have described the effects of publication in 
the cases of an invention and a literary com- 
position as alike. Here the meaning intended 
was that the right of public use consequent 
upon a dedication to the public was, in each 
case, irrevocable and unrestricted. 4 Bur- 
rows, 2360, 2361, 2386, 2387; see 2 De Gex 
& S. 696. This doctrine was perfectly true. 
The statement of it in a case in which the 
publication was confessedly general, required 
no discrimination to be made in consequence 
of the intrinsic distinguishableness of a liter- 
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ary composition as the production of an au- 
thor who is or may be known. We have, 
TiOTvever, seen that this intrinsic distinguish- 
ableness may prevent a properly restricted 
publication of a literary composition from be- 
coming a dedication to the public, and that 
such a composition is different, in this re- 
spect, from an invention, because the au- 
thorship and novelty of an invention requure 
extrinsic attestation. The doctrine stated by 
these judges implied no exclusion of such dis- 
tinctions where these differences exist A 
limited publication, though not possible in 
the case of an invention, may, therefore, be 
recognized as quite possible in that of a liter- 
ai7 composition. The retention of any result- 
ing dominion over an invention after it has 
been published may be likewise incompati- 
ble with effects of its publication. We have, 
however, seen that no such incompatible ef- 
fects ensue from the general publication of a 
literary composition; but that, on the con- 
trary, the subsequent retention of such an 
ultimate dominion is a legitimate incident of 
literary proprietorship. 

Since Macklin v. Richardson was decided, 
ninety years ago, no case, except the obscure- 
ly reported one of Morris v. Kelly, exempli- 
fying this doctrine, has occurred. The unset- 
tled condition of the law of literary property 
at the dates of those cases, the obscurity in 
which its docti'ines have imtil a recent period 
been involved, and the difficulty of applying 
practically the metaphysical reasoning upon 
the subject in the books, have rendered an 
extended investigation of it necessary. The 
conclusion deduced, imder this head, is, that, 
as the complainant's prior theatrical publica- 
tions were not the means of enabling the de- 
fendants fairly to bring out this play at their 
theatre, she is, on the ground of literary pro- 
prietorship, entitled to a decree. These views 
are, I think, warranted by those of this court 
in the case reported in Stowe v. Thomas [Case 
No. 13,514]. But if the decision of the cause 
depended on this point alone, I would not 
make such a decree without a reargument in 
the presence of the circuit judge. 

The case rec-apitulated stands thus: The 
' complainant having the literary proprietor- 
ship of this comedy, but no statutory copy- 
right in it, and having publicly performed It 
at her theatre, with an intention to continue 
its public performance there, the defendants, 
against her will, performed it repeatedly at 
their theatre, without having been, directly 
or secondarily, enabled so to do through its 
impression upon the memory of any of her 
audience. This was an infraction of a pro- 
prietary right retained by the complainant 
Independentiy also of such right, she is en- 
titled to redress, because the defendants en- 
abled themselves to represent the play by 
knowingly taking advantage of a breach of 
confidence committed by a person in her 
employment. If an issue should be asked by 
either party within ten days, it will be or- 
dered. A special venire may be directed, and 
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the proceeding regulated by suitable orders. 
Among them should be one that the deposi- 
tions hitherto taken may be read by either 
party on the trial. The proper pecuniaiy 
measure of the redress to which the com- 
plaint is entitied, is the fair value, in Novem- 
ber, 1858, of a copy of the play as performed 
at her theatre, with such a license, authoriz- 
ing its performance at the defendants' thea- 
tre, as she was, according to the foregoing 
views, able to give. If a jury should find, 
or a master should report, a sum exceeding, 
with costs, the fund in deposit, and the re- 
port or verdict should be approved, no final 
decree will be made until after a reargument, 
before a full court of the questions— First 
whether the complainant is entitied to any 
decree on the ground of literary proprietor- 
ship, and, if not then, secondly, whether, on 
the groimd of breach of confidence, any other 
than merely preventive redress could, inde- 
pendently of the payment of money into 
court, have been administered in the case. If 
a report or verdict for a less amount should 
be confirmed, a final decree may be made 
without a decision of either of these two 
questions. 

Since the foregoing opinion was written, I 
have seen a report of a diicision of Judge 
Spi-ague, in a case of Roberts v. Myers [Case 
No. 11,906], awarding a preliminary injunc- 
tion to prevent the unauthorized theatrical 
representation of a play which was the sub- 
ject of a copyright under the acts of congi-ess. 
There had been a public theatrical representa- 
tion of it before the adoption of measures to 
secure the statutory copyright He was of 
opinion, that, whatever might have been the 
effect of a prior publication in print, the 
prior theatrical performance had not been 
such a publication as deprived the literary 
proprietor of the play of the benefit of the 
dramatic author's copyright act of 1856. 
Judge Sprague was also of opinion that this 
proprietor was entitled to the benefit of the 
copyright acts, though the play had never 
been printed, and that he might sue in equity, 
though he was only an assignee for a limited 
period of the exclusive right of dramatic rep- 
resentation, and though certain places were 
excepted from the operation of the assignment 
on which his titie depended. On a question 
of the proprietorship of a dramatic literary 
production alleged to have been composed by 
an agent for his employer, the case was, in 
all essential particulars, the reverse of the 
present case. The views of Judge Sprague, 
so far as applicable to the case now before 
me, are confirmatory of those which I have 
expressed, though, as frequentiy occurs under 
this head of doctrine, the relative uses of 
such words as "publication," etc., may differ 
somewhat, as their practical applications 
vary. 

This cause having been heard upon the 
pleadings and proofs and admissions, and ar- 
gued by counsel, and considered by the court 
it appearing that the complainant's literary 
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proprietorsbip of tlie comedy in questioii is 
derived from a nonresident alien author, the 
court is of opinion that the complainant has 
no copyright therein or statutory right of ex- 
clusive dramatic representation thereof. But, 
upon the points involved in the question 
whether, independently of the statutes in that 
behalf provided, the complainant is entitled 
to relief, the court is of opinion, that, as the 
said comedy has not been printed, and has 
never been published otherwise than by the- 
atrical representation, and as the complain- 
ant's own theatrical representations of it were 
not the means through which the defendants 
were fairly enabled to represent it, their un- 
authorized theatrical representation of it was 
such an infraction of rights of the complain- 
ant as entitles her to relief. The court is 
further of opinion that the proper pecuniary 
compensation, for her indemnity in the prem- 
' ises, is the value of such a license under her 
hand and seal, accompanied with a fairly 
written copy of the said comedy, as would 
have authorized and enabled the defendants, 
after adequate preparation, to bring out the 
said comedy at their theati-e on the 22d of 
November, 1858, and represent it then, and 
afterwards, without resti-iction or limitation, 
as. it was, then and afterwards, there per- 
formed. It is ordered that either party have 
leave to apply, within ten days hereaftet, for 
an issue to find the value of a license and 
copy such as aforesaid. The cause is referred 
to the master, to inquire and ascertain the 
difference between the average profits, at such 
a theatre, of performances of old or well- 
known plays, and popular ntw plays, and to 
report the nightly profits of the actual per- 
formance of the comedy in question, at the said 
theatre, and the number and dates of its per- 
formances there; with authority to examine 
witnesses and parties, and order and compel 
the production of books, accounts, and other 
papers, and return such material answers or 
deposition as either party may request him to 
return. If no issue shall have boen ordered, 
the master will report further the pecuniary 
value of a license and copy such as aforesaid. 
In ascertaining this value, he will take into 
consideration so far as it may benefit the de- 
fendants, the price which the complainant 
asked for such a license when she asserted 
that she had a statutory copyright It is 
directed that if an issue shall be tried, all 
or any depositions hitherto taken in the cause 
may be read, on the trial, by either party, 
subject to the same objections as if the re- 
spective deponents had been offered for oral 
examination as witnesses. And it is frnlher 
directed that, if such an issue shall have been 
ordered, the master, so soon as he shall be 
able to report, in such manner and form as 
may facilitate the trial thereof, those matters 
of which the discovery may, in his opinion, 
be material to either party, for the purposes 
of such trial, shall report the same according- 
ly; confining his report, where both parties 
do not request the contrary, to such matters 
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of account, or of detail, as cannot be inves- 
tigated at such a trial without ineonvenience, 
or undue delay. 
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KEBNB V. The WHISTLER, 

[2 Sawy. 348.] i 

District Court, D. California. Feb. 24, 1873. 

Liability of Other Part Owsers fob Negli- 
gence OP Master and Part Owner. 
Where a libel in rem was filed to recover 
damages for injuries to goods by fire, caused 
by tne alleged negligence of the master, who 
was also part owner, but not by the design or 
neglect of the other part owners. Hdd, that un- 
der the provisions of section one of the act of 
March 3, 1851 [9 Stat 635], the part owners 
personally, and also their interest in the ves- 
sel, were exempted from liability, and that the 
libel must be dismissed. 

^^^^^ iB^rfi^^S T. Continental Ins. Co., 26 
Fed. 799.] 

[This was a libel by Anne Keene against 
the bark Whistler, etc., for damages to cargo, 
caused by the alleged negligence of the mas- 
ter.] 

D. J. Sullivan, for libellant. 
Milton Andros, for claimant 

HOFFMAN, District Judge. The damage 
in this case having been caused by fire "hap- 
pening on board" the above vessel, the bur- 
den of proof is on the libellant to show that 
such fire was caused by the design or neglect 
of the owner or owners of the vessel. Act 
March 3, 1851, § 1. The neglect alleged is 
that of the master in omitting to place suffi- 
cient dunnage on the bilges of the ship, in 
consequence of which the water in the bilges 
came in contact with lime stowed in the low- 
er hold, thereby causing the fire which de- 
stroyed the libellant's goods. 

I have very carefuUy examined the testi- 
mony, and have reached the conclusion that 
the libellant has not succeeded in establish- 
ing these facts by a preponderance of evi- 
dence. There is much reason to believe that 
the dunnage was insufficient Such is the 
opinion of the first and second mates, and 
several other witnesses. But It is to be ob- 
served that the cargo was stowed under the 
immediate supervision of the master, who 
may be presumed to have been capable and 
skillful. He was one eighth owner in the 
vessel, and had, therefore, an additional mo- 
tive not to endanger her safety, as well as 
that of the cargo, by failing to protect by 
all reasonable precautions, lime from coming 
in contact with water. But supposing the 
dunnage to have been insufficient the proofs 
faU to establish that the fire originated in 
the manner alleged. It seems to have begun 
on the top of the lime, or middle of the tiers 
of lime barrels, and its chief effects were 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprmted by permission.j 
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seen on the beams, etc., on tlie port side, from 
amidsliips toward the wing. 

It appears at first to have been on all sides 
supposed that the fire originated in the lime 
barrels. But a closer inspection of the ves- 
sel after the extinguishment of the fire and 
the discharge of the cargo led to a change of 
opinion. It is in proof that one of the mates 
expressed the opinion that the fire originated 
in the furniture of the libellant; and although 
he now assigns to it a different origin, he 
admits that he may have made the state- 
ment referred to. In a matter so incapable 
of demonstration, and resting in conjecture 
rather than in proofs, I do not feel at libeity 
to reject the opinion of a majority of those 
who had the best means of forming a correct 
opinion, and who seem after examination to 
have abandoned the ideas they originally en- 
tertained. 

But even if the proofs were clear in favor 
of the libellant, I do not see how this suit 
can be maintained. The libel is in rem 
against the vessel. If a decree passes 
against her, she must be sold (unless bonded) 
to satisfy the decree. The property of all 
the owners will thus be applied 'to the satis- 
faction of a liability incurred by one of them 
alone. 

In the case of Walker v. Transportation 
Co., 3 Wall. [70 U. S.] 150, it was held by 
the supreme court that the act of 1851 ex- 
empts the owners of vessels in cases of loss 
by fire, from liability, for the negligence of 
their ofiicers and agents, in which the own- 
ers have not directly participated. The al- 
leged negligence of the master in this case 
cannot therefore be imputed to an owner 
who has not personally participated' in such 
negligence. 

The circumstance that the master owned- 
an eighth interest in the vessel can have no 
eftect to enlarge the liability of his co-own- 
ers. This point was expressly adjudged by 
the Mng's bench under the English statute, 
from which the act of congress was derived. 
In that case the defendants were sued joint- 
ly as ship owners, and it was urged that the 
object of the statute was to protect the own- 
ers against the acts of their servants and 
not against their own acts; that the loss in 
question was occasioned by the act of one of 
several partners, and that therefore the 
whole were liable. 

But the court held that co-owners are not 
so liable under the statute, and that the 
clause exempting them from liability for the 
acts of their servants, taken in connection 
with that which preserves the liability of the 
master and mariners for their own acts, must 
be construed to mean, that if the master be 
sued in his character of master, he will be 
responsible notwithstanding that he is a 
part owner; but if he be sued as one of the 
part owners, with the other part owners, the 
cireimistance that the loss was occasioned 
by his fault and with his privity, will not 
take away from the other part owners the 
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protection which the statute intended to give 
them. Wilson v. Dickson, 2 Bam. & Aid. 
p. 13. 

The principle of this decision was approved 
and followed by Dr. Lushington, in the case 
of The Volant, 1 W. Bob. 383. The exemp- 
tion claimed by the part owners hi that, as 
in the preceding case, was from liability be- 
yond the value of the ship and freight, but 
the rule must be the same, where, as in cases 
of loss by fire, the exemption conferred by 
the statute is from all liability whatever. 

It was held by Dr. Lushington that the 
master, as part owner, is, together with the 
other part owners, protected by the statute. 
But if he has been guilty of neglect, he may 
be held responsible beyond the value of the 
ship and freight, in a suit against him per- 
sonally as master, charging him with being 
the cause of the damage by his misconduct, 
and that this cannot be done dh'ectly or in- 
directly in another suit, i. e., a suit against 
the vessel. 

From these authorities, it results that, 
though the negligent master, who is a part 
owner, is liable personally in either capacity 
for the loss caused by his negligence, the 
other innocent part owners are protected by 
the statute, in a suit brought against all the 
part owners jointly or in rem against the 
vessel, where the property must necessarily 
be taken to satisfy the decree; or, if she has 
been bonded, the owners must satisfy the 
decree out of their own fimds. The libel 
must therefore be dismissed. 
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KEGAN V. The AMARANTH. 

[N. Y. Times. April 4, 1854.] 

District GovLTt, S. D. New York. 1854. 

Maritime Lien— Services of Stevedore— Lieus 
NOT Makitime— Costs— Jurisdiction. 

[1. The services of stevedores in loading or 
unloading a vessel are not maritime in their 
nature,^ and they have no lien therefor enforce- 
able in admiralty.] 

[2. A lien on a vessel given by state statute 
for services not maritime in their na&re— such 
as that of stevedores — is not enforceable in ad- 
miralty.] 

[3. A successful respondent should not be de- 
nied costs because libellant has mistakenly sued 
in admiralty instead of in the state courts iu 
disregard of a long-settled law.] 

[This was a libel in rem by Owen Kegan 
against the bark Amaranth for stevedores' 
services.] 

Mr. Rodman, for libellant, 
Mr. Dillon, for claimants. 

HALL, District Judge. This was a libel 
in rem founded upon a claim for services 
rendered by the libellant and his workmen 
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in remoTing ballast from the bark Amarantli, 
and in carting such ballast away after it had 
been cast upon the wharf. On the opening 
of the pleadings it was suggested by the 
com-t that the decisions which denied the 
right of a stevedore to proceed in rem 
against a vessel for his services in stowing 
Iter cargo must, if sustained, be held conclu- 
■sive against the libellant; for if the steve- 
dore had no lien for his service— a service 
rendered wholly upon shipboard— the libel- 
lant must necessarily fail in sustaining a lien 
for services which had much less claim to 
l>e considered as strictly maritime in their 
character. The advocate for the libellant 
nevertheless desired to present the question 
for more deliberate consideration, and at his 
request, the libellant's evidence, to show 
that the services charged for had been ren- 
dered by the libellant, was talien by the 
coiirt The question thus presented has 
been since elaborately and ably argued, and 
these arguments and the authorities cited 
have been deliberately considered. 

In the absence of any judicial decision, and 
especially in view of the very decided opin- 
ion in favor of the existence of a lien in 
such cases, which seems to have been enter- 
tained by a highly respectable elementary 
writer upon the subject of admiralty jurisdic- 
tion (Ben. Adm, § 285), I should not have de- 
nied the relief sought in this case without 
considerable hesitation and doubt. But the 
question, at least m this court, must be con- 
sidered as settled by authorities, which I 
have neither the right nor the inclination to 
disregard. In the case of McDenuott v. 
The S. G. Owens [Case No. 8,748], Mr. Jus- 
tice Grier held that a stevedore had no lien 
for his services in loading and stowing the 
cargo of a foreign vessel, and he declared 
that the service was "in no sense maritime, 
being completed before the voyage is begun 
or after it is ended, and they [the steve- 
dores] are no more entitled to a lien on the 
vessel than the draymen and other laborers 
who perform services in loading and dischar- 
ging vessels." The right of a stevedore to 
proceed in rem was denied by the learned 
'judge of this district as early as 1831, and 
the doctrine then asserted has, I understand, 
been ever since maintained in this district. 
These authorities are decisive. If the steve- 
dore has no lien, there was certainly none in 
the present case. It is impossible to make 
any distinction favorable to the libellant be- 
tween the cases cited and that now under 
consideration. 

It was insisted by the advocate for the 
libellant that if the service mentioned in the 
libel was not strictly maritime in its char- 
acter, he nevertheless had a lien for the 
service under the provisions of 2 Rev. St. 
N. y. p. 405, § 1; but I do not deem it nec- 
essary to discuss that question. In the cases 
already referred to, the existence of the lien 
was denied upon the ground that the service 
was not maritime; for, if it had been mai"i- 



titme, the esistence of the lien as against a 
foreign vessel would have been conceded 
without hesitation, and it necessarily follows 
that the contract and service upon which the 
libellant founds his claim in the present case 
were not maritime, or of such a character as 
to give jurisdiction to this court. If neither 
the contract nor the service was in its na- 
ture or character essentially maritime, it is 
not material to inquire whether the statute 
of New York gave the libellant a lien, as 
this court has no jurisdiction to enforce a 
statutory lien not founded upon a maritime 
contract, or growing out of a maritime serv- 
ice or marine tort. The jurisdiction depends 
upon the nature of the subject-matter of the 
contract or controversy, and not upon the 
existence oi; non-existence of a lien. The 
latter only affects the form of the proceed- 
ings and the character of the remedy, and if 
in this case the statute gave a lien to the 
libellant, he should have sought his remedy 
under the statute before the officers or tri- 
bunals of the state. The libel in this case 
must be dismissed for want of jurisdiction, 
and with costs. 

It was strongly urged by the advocate for 
the libellant that If the libel should be dis- 
missed for want of jurisdiction, no costs 
should be given to the respondents, as they 
omitted to make the objection by their an- 
swer, and the libellant had shown that he 
had an honest daim,— his only fault being a 
mistake in the forum in which he had chosen 
to assert it. I should have been much in- 
clined to refuse costs, if such a com-se could 
have been justified upon the principle under 
which costs are given or refused in this 
court. But costs in admiralty, though given 
or denied in the discretion of the court, are 
always to be awarded to a respondent who 
succeeds in his defence, imless strong equi- 
ties exist to justify a different course. The 
doctrine upon which I have deemed it my 
duty to dismiss the libel for want of juris- 
diction, has been the settled law of this dis- 
trict for more than twenty years, and the de- 
cision of Mr. Justice Grier was reported in 
1849. Under such circumstances, I have felt 
bound to award costs to the prevailing party. 
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Case Wo. 7,647. 

■ In re KEILER et al. 
[18 N. B. R. 10.] 1 

District Court, S. D. New York. May 17, 

1878. 

Involuntakt Baskroptcy — CitEniTOR's Petition" 
— Amendment — Mala Fides — Palse Verifica- 
tion — Incoxsistest Oaths — State Ixsolvenct 
Pkoceethngs. 
1. It is within the power and is the duty of the 

court to set aside siimmarily any process ob- 

1 [Reprinted by permission.] 
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tained by fraud and deception practiced upon 
itself. The exercise of tiiis power is absolutely 
essential to the purity of tiie administration of 
justice. 

2. Where verified petitions are presented pur- 
porting to be in the form required by law, and 
the petitioners know facts suflBeient to put 
them on inquiry, and such verifications are 
false, such petitions will be summarily dis- 
missed, and all concerned in preparing and pre- 
senting them will be subject to the grave conse- 
quences which result from the practice of fraud 
and deception on the court. 

3. Co-petitioners cannot be held innocent of 
and not privy to the fraud and falsehood prac- 
ticed in their name by their co-petitioners, un- 
less their innocence clearly appears. Petitions 
in bankruptcy proceedings are to be considered 
as the joint act of all the petitioners. 

4. The provision of the statute allowing 
amendments to petitions was not intended to 
allow creditors recklessly and falsely to make 
and swear to tiieir petition, which they know to 
be false, and then to have others join in and 
•carry it on. 

5. The acts of the state courts, done in the 
due exercise of their jurisdiction, not conflicting 
with the proper decrees and jurisdiction of the 
federal courts, are valid and binding on the 
federal courts. 

6. The injunction order issued on a creditor's 
petition should conform to the language of the 
statute. 

pji the matter of Raphael Keller, Leopold 
Wormser, and Herman Kingsbury, bank- 
rupts.] 

Richard S. Newcombe and Albert Cardozo, 
for alleged bankrupt Keller, 

Gersbon A. Seixas, David Leventritt, and 
■William F. Shepherd, for alleged bankrupts 
Wormser and Kingsbury. 

Alexander Blumensleil, for petitioning cred- 
itors. 

Melville H. Eegensburger, for receiver. 

OHOATE, District Judge. On the Tth day 
of May, 1878, upon a petition signed by six 
parties, and verified by the first five of them, 
alleging in due form that they were creditors 
of the firm of Keiler, Wormser & Kingsbury, 
and that they verily believed that they con- 
stituted one-fourth in number of all the cred- 
itors of said firm whose claims were provable 
in bankruptcy, an order to show cause why 
the said copartners should not be adjudged 
bankrupts was issued, returnable May 18. 
The petition alleged several acts of bank- 
ruptcy, the concealment of property .so that 
it could not be taken on legal process, the 
fraudulent suspension of commercial paper 
and the procuring of the property of the debt- 
ors to be taken on legal process, and the 
petition was accompanied by the usual af- 
fidavits of the several petitioners to their 
several claims against the firm as set forth in 
the petition, and by affidavits to the acts of 
bankruptcy. The act of bankruptcy alleged 
as the proe\iring of the debtors' property to 
be taken on legal process was, "that the 
debtors being insolvent and in contemplation 
of insolvency, did, on the Tth day of May, 
187S, procure their property to be taken on 
legal process, with intent by such disposition 



of their property to defeat and delay the 
operation of the Revised Statutes, etc., title 
'Bankruptcy,' in that on or about the said 
day the said firm applied to one of the jus- 
tices of the supreme com-t of the state of 
New York for the' appointment of a receiver 
of all their partnership effects, and an order 
was, on the Tth day of May, 1878, made by 
said court, appointing one Fred. Lewis as 
receiver." The accompanying affidavits show- 
ed that the receiver had been appointed, but 
had not given bond nor qualified, nor taken 
possession of the property. The fraudulent 
suspension of commercial paper was alleged 
with regard to two notes maturing on the 4th 
of May, 18TS, which it was averred the firm 
had abundant assets to pay, but that they re- 
fused to pay the same; and an injunction 
was asked for and issued, on this petition and 
these affidavits, restraining the party so ap- 
pointed receiver from taking possession of the 
firm property, besides the usual injunction 
restraining the debtors and all other persons 
from interfering with the property otherwise 
than to preserve the same. 

A motion is now made, on behalf of Keiler, 
one of the alleged bankrupts, that the order 
to show cause and the injunction be vacat- 
ed, and the petition dismissed, on the ground, 
among others, that the verification of the pe- 
tition was knowingly, false on the part of the 
petitioning creditors at the time it was made. 
This motion was heard upon affidavits, and 
upon all the papers used in the supreme court 
on the motion for the appointment of a re- 
ceiver, and among these papers was a peti- 
tion or request to the supreme court, in which 
all these petitioning creditors united with oth- 
er creditors of the firm in the course of the 
proceedings in that court. This petition or 
request was to the* effect that the court should 
appoint as receivers the alleged bankrupts 
Wormser and Kingsbury, and it was signed 
by thirty-five creditors of the firm, two of the 
petitioning creditors in this court having sign- 
ed it, one in the eighteenth and the other in 
the thirty-second place in the order of the 
signatures respectively. It also appeared by 
the papeis that one of the petitioning cred- 
itors—the same who signed the said petition or 
request in the eighteenth place— had made an 
affidavit used in the action in the supreme 
court, stating, among other things, that he 
was the bookkeeper of the firm, and that the 
whole number of creditors of the firm was 
forty-three. 

A motion was also made by the alleged re- 
ceiver, on the papers on which the injunc- 
tion was granted, to modify the same by strik- 
ing out that part of the order specially re- 
straining the receiver from taking possession, 
on the ground that the injunction in that re- 
spect was one which this court could not 
legally or properly grant, and that on the pe- 
tition and affidavits the receiver's title appear- 
ed to be a vested titie, that by operation of 
law on the facts stated he was in possession, 
and that therefore this court could not divest 
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him of tlie possession of the property, nor 
should by iDjuuction restrain him from taking 
possession of it. Both motions have been 
heard together. The petitioning creditors, to 
meet the motion to dismiss the petition, have 
produced the affidavit of one of said cred- 
itors, being the same person who signed, as 
the thirty-secopd, the petition or request pre- 
sented to the supreme court, to the effect that 
the petition was presented and is intended to 
be prosecuted in good faith. The petition- 
ing creditor who was also the boolrkeeper 
makes an affidavit used by the petitioning 
creditors in opposing this motion, but he 
makes no explanation of his inconsistent oaths 
— the one in this court and the one in the 
state court — except that lie says he did not 
know how many creditors would sign and 
verify the petition after him; and both of 
these petitioners alleged that they acted un- 
der the advice of counsel. Another of the 
petitioning creditors makes affidavit to what 
occurred in the supreme court at the hearing 
before the judge at 2 o'clock "on the 7th of 
May, a few houi-s before he verffied the peti- 
tion, at which hearing counsel urged the right 
of these thirty-five creditors, of whom he was 
one, to be heard; but he says nothing as to 
his good faith in making his verification to 
the petition. The other three petitioning cred- 
itors make no affidavits, but on behalf of the 
petitioning creditors is presented a great mass 
of papers, most of which were used in the 
actions in, the supreme court, which, it is 
claimed by the counsel for Wormser and 
Kingsbury and their creditors, tend to show 
that the action of Keller and his attorneys 
in said actions in the supreme court have 
been oppressive to his copartners and to the 
creditors of the firm especially in procuring 
the appointment of an unsuitable person, as 
it is claimed, as receiver; and that the ac- 
tion of the court in the appointment of the re- 
ceiver was oppressive and unjust; that Keiler 
has no real interest in the property, and has 
been guilty of gross violations of the part- 
nership relation, and has improperly with- 
drawn the funds of the partnership; and 
that his action and the proceedings therein 
were parts of a plot arranged between him 
and said Lewis and other persons to ruin 
his copartners and get possession of the prop- 
erty of the firm; as to all which matters it 
is proper to say there are on the other side 
counter statements, denials, explanations and 
re-recrimination, the merits of which I have 
had no occasion to examine. 

It appears from these papers that the suit 
of Keiler against Wormser and Kingsbury 
was commenced April 25th, 1878, and on the 
same day an injunction was granted against 
their interfering with the firm property, pend- 
ing the decision of the plaintiffs' motion for 
the appointment of a receiver. That on the 
27th of April Wormser and Kingsbury com- 
menced an action against Keiler, and obtain- 
ed an injunction against him from interfer- 
ing with the firm property pending the mo- 



tion of the plaintiffs in that action for the 
appointment of a receiver; that each of the 
parties, in their complaint, charged against 
the other party various acts injurious to the 
firm and acts in violation of the duties of 
paitners. Both motions for the appointment 
of a receiver came on before the same judge 
who had granted the injunctions on the Gth 
of Maj^ and he, after a hearing, announced 
in writing, on the 7th of May, his decision or 
opinion, which concluded as follows: "Fred. 
Lewis appointed receiver, bonds §100,000." 
The formal order was not signed by the 
judge till the nest day, the Sth of May, and 
when signed, it was dated as of the 7th of 
May. At one o'clock on the 7th of May no- 
tice was served on the attorney of Wormser 
and Kingsbury for the settlement of the or- 
der at 2 o'clock the same day. All the parties 
appeared, and the counsel for Wormser and 
Kingsbm-y asked and obtained a delay of the 
settlement of the order till the 8th of May, 
at 10 o'clock, to prepare amendments to the 
proposed order. On the same afternoon, May 
7th, the creditors' petition in bankruptcy was 
prepared and presented to this court by dif- 
ferent counsel, and the order to show cause 
thereon and the Injunction were issued by 
this court and served on the alleged bank- 
rupt, Keiler, and his attorneys and the said 
Lewis. 

It is insisted on the part of said Keiler that 
the adjournment of the settlement of the or- 
der was asked for and obtained deceitfully 
and for the purpose of commencing these pro- 
ceedings in bankruptcy'. This is denied under 
oath by the counsel who asked for and ob- 
tained the adjournment, and I give full credit 
to his statement to that effect It is evident, 
however, that the delay thus obtained was 
availed of by some of the creditors, who- 
had aslved the appointment of Wormser and 
Kingsbury as receivers, and who felt ag- 
grieved by the appointment of Lewis, for the 
purpose of preparing and presenting the pe- 
tition and obtaining the injunction now in 
question, and this was done with the aid and 
knowledge of Wormser and Kingsbury. It 
does not seem to me that the fact that the 
delay so obtained was thus availed of would 
be a sufficient reason for this court's declin- 
ing the jm-isdiction of the petition or dismiss- 
ing it. If it was, as is suggested, any in- 
dignity to the state court, this court cannot 
punish for it, and if the proceedings of this 
court are regular, the motives of the parties 
in instituting the proceedings are immaterial, 
nor is it any objection to the regularity of 
these proceedings that the alleged bankrupts, 
Wormser and Kingsbury, promoted and ad- 
vised them. 

There is no doubt, however, of the power 
and duty of this court to set aside summarily 
any process obtained by fraud and deception 
practiced upon itself. In re Scammon [Case 
No. 12,429]. The exercise of this power in 
proper cases is absolutely essential to the 
purity of the administi'ation of justice. No 
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party, wliatever may be the merits of his case 
otherwise, can take or hold any benefit from 
process so obtained. The power, however, 
should not be summarily exercised upon mo- 
tion, unless the fact of the alleged fi-aud or 
deception is admitted or proved beyond 
question. If there is the slightest question of 
that fact, opportunity should be given for a 
determination of the fact by a reference or a 
trial in a proper and deliberate manner. In 
this case it stands confessed as to two of the 
six petitionei's that their verification of the 
petition was knowingly false. They swore 
and were required to swear to the truth of 
the averment that they believed the six pe- 
titioners were one-fomlh in number of all the 
creditors of the fii*m. One of them is shown to 
have signed a petition of creditors only five 
days before, in which his name appears as 
the thirty-second name in the order of signa- 
ture. The authenticity of this paper is not 
denied, and all that he or his counsel are able 
to urge in extenuation of this obviously false 
verification of this petition, is that he did not 
know how many would sign the petition after 
he signed and verified it The other is shown 
to have been the bookkeeper of the firm, in- 
timately acquainted with their books and 
business, and to 'have sworn, a few days be- 
fore, that the whole number of creditors was 
. forty-three. He makes an affidavit, but at- 
tempts no excuse except that he did not know 
how many would sign after he had signed and 
verified. The authenticity of his affidavit to 
the number of the creditors is not denied, and 
it is obvious he can neither deny nor explain 
the falsity of his verification. It is obvious 
therefore, as to these two petitioners, that 
they are self-condemned. They have made 
their own case, and it shows conclusively that 
their verification, on which the order and in- 
junction were obtained, was knowingly false. 
The explanation made on their behalf— that 
they expected or may have expected other 
creditors to sign after they had signed and 
verified the petition— while it may mitigate 
the moral turpitude of their act, cannot for 
a moment be allowed to affect the result, so 
far as they are concerned. It does not alter 
the fact that the verification made by them, 
when made and put in the hands of their at- 
torney, was knowingly false, nor that that 
false verification was used by and on behalf 
of the petitioners to procure the order and in- 
junction. And if the explanation excused the 
moral or the legal turpitude of the false oath, 
the very fact urged in excuse would be fatal 
to the maintenance of the petition so far as 
they are concerned, since in the case sup- 
posed, and assuming that they expected the 
requisite number to sign before the petition 
was presented, on which assumption alone the 
excuse has any meaning, they never consent- 
ed, nor with the knowledge of the facts that 
they had could they innocently consent, to the 
petition being presented to the court until the 
requisite number of creditors had become par- 
ties to it, and this never having been done 



the petition was not pr^ented with their 
consent, and neither before its presentation 
could they, without an act of deception 
towards the court, consent to its presentation, 
nor since its presentation, without such de- 
ception, could they ratify what was done for 
them. So that as to them in the case sup- 
posed the petition was filed and presented 
without their authority, if their attempted ex- 
cuse is of any account. 

It is urged at the bar that, from the neces- 
sity of the case, creditors' petitions are often 
htu-riedly prepared, and that a practice ob- 
tains of having creditors sign and verify, 
with the understanding that other creditors, to 
the requisite number and amount, shall after- 
wards sign; so that when presented to the 
court the petition shall in fact conform to 
the statute in respect to the number of the 
petitioning creditors and the amount of their 
claims. But it is perfectly plain that such 
a practice, if it has ever existed, is in du-ect 
violation of the statute, which requires the 
petition to be joined in by such number of 
creditors as constitute, or believe themselves 
to constitute, one-fom-th in nmnber and one- 
third in value, and to be verified by the peti- 
tioning creditors before any order to show 
cause or injunction can issue, or,, if there 
are more than five, by the first five signers 
of the petition. 

It is perfectly plain that the petitions pre- 
pared in the manner above referred to are 
not, in fact, verified as required by the stat- 
ute. When the verification is made it is 
false in fact and no verification to the peti- 
tion as in fact presented is actually made, 
although on the face of the paper it pur- 
ports to have been made. The requirement 
of the statute as to verification is a safe- 
guard thrown around the rights of property 
of the citizen. Without such verification of 
the petition in the very form in which it is 
presented to the court, the law does not allow 
the issue of this process which results, or 
may result, in depriving citizens of the en- 
joyment and use of their own property, and 
in its sequestration for the benefit of their 
creditors. It is, therefore, matter of sub- 
stance and of right, and is not to be dis- 
pensed with under cover of an apparent com- 
pliance with the act This practice, if it 
has ever existed to any extent, has obtained 
without the knowledge or suspicion of its ex- 
istence on the part of this court, and it may 
as well be understood that such practice 
will not only subject the petition so prepared 
to summary dismissal, but will render aU 
concerned in preparing and presenting them 
subject to the grave consequences which re- 
sult from the practice of fraud on the court 
No considerations of urgency or of importance 
to the parties of the relief sought by the 
petition, or of danger of losing the benefit 
of the act, can excuse such practice to any 
extent, or under any circumstances. 

It is urged, however, that the other fom* 
petitioning creditors are innocent of the 
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fraud; that it does not appear that they 
linew that the six did not constitute one- 
fourth in number of the a'editors of the firm, 
and it is insisted that the petition is good 
as to them, and that the motion to dismiss 
should therefore be denied, especially as a 
supplemental petition has been filed, signed 
by a very large number of creditors, making 
with the four a large majority of all the 
creditors. It is true that it is not certain 
on the evidence that the other four creditors 
at the time of their signing and verifying 
the petition knew that the averment that the 
petitioning creditors were one-fourth in num- 
ber of all the creditors was false. Enough 
appears to show that they probably knew it. 
Since the 25th of April it appears that this 
litigation has been active and bitter. Before 
this petition was signed these four creditors 
united with the other creditors in requesting 
the supreme court to appoint Wormser and 
Kingsbury as receivers; that request was 
signed by these fom- and thirty-one other 
creditors. It is improbable, upon the ordi- 
naiy presumptions that must be drawn from 
the acts of parties in respect to their knowl- 
edge of their own affairs, that they were 
ignorant of the principal facts, as to the 
number of creditors and the amount of their 
claims, freely and publicly used in their 
own behalf in applications to the court in 
that litigation; one of the four also attended 
before the judge on the 7th of May, when 
counsel asked to be heard for these thirty- 
five creditors, and I am strongly inclined to 
think that co-plaintiffs or co-petitioners, in 
whose name and for whose benefit jointly 
with other plaintiffs or petitioners false and 
fraudulent papers have been presented to the 
court, cannot be held innocent of and not 
privy to the fraud and falsehood, where they 
are confronted with the conclusive evidence 
of the falsehood and fraud practiced in their 
name by their co-plaintiffs or co-petitioners, 
on a motion to vacate the proceedings by 
reason of the fraud, if they do not at least 
declare themselves by affidavit innocent of 
the deception, and especially if they maJce 
affidavits and do not disavow the fraud. 

But however this may be, and assuming 
that if the petition could stand as the peti- 
tion of the four, the doubt on this point must 
lead to an inquiry, by reference or oth,er- 
wise, as to the participation of the other 
four in the fraud practiced on the court, I 
am clearly of opinion that the motion to 
dismiss must be granted, on the proof of 
fraud as to the two petitioning creditors 
whose verification is conceded or conclusive- 
ly shown to have been false. If the statute 
authorized any creditor or creditors, and not 
any particular proportion in number and 
value, to institute this proceeding, there would 
be ground for the argument that if the four 
innocent petitioners successfully disavowed 
the fraud practiced in their name, they might 
he permitted to continue the proceedings 
:>Jter striking out the petitioners guilty of 



the fraud; but that is not the case. The 
statute authorizes creditors jointly constitut- 
ing one-fourth in number and one-third in 
value to institute and carry on the proceed- 
ing. The case is the joint case of all the 
petitioners. The court cannot entertain juris- 
diction and issue the order to show cause un- 
less it be alleged that the petitioners— that 
is, all of them jointly— are or believe them- 
selves to be such one-foui'th in number, and 
before any order can issue it is essential 
that this averment shall be supported by the 
oaths of all the petitioners, or, if they are 
more than five in number, by the oaths of 
the fii'st five signers, to the truth of the 
petition. If, therefore, the verification of 
two of the five is set aside and shown to be 
a nullity, as knowingly false, there does not 
remain a petition conforming in substantial 
respects with the requirements of the stat- 
utes upon which any order can issue or any 
relief be given. The verification of the other 
four is not a compliance with the statute. It 
is impossible therefore to separate the true 
from the false, so that the petition can be 
sustained. That which appears on the face 
of the papers to be a compliance with the 
statute, and which justified the issue of the 
order to show cause, is a sham. It produced 
the appearance of jurisdiction for the issue 
of the order and injunction, when in reality 
there was no jurisdiction. The case is not 
a proper one for amendment. Verifications 
have been allowed to be amended, but how 
could these verifications possibly be amended ? 
There is not one of the petitioning creditors 
who could now take oath to the truth of that 
petition. Amendment is neither possible nor 
proper in such a case. Amendments are al- 
lowed to correct innocent mistakes where 
parties have acted in good faith, and they 
are also allowed only to conform the papers 
to the facts. Here the only amendment pos- 
sible on the facts would be to sti'ite out all 
the verifications and part of the material 
averments of the petition. As to amend- 
ments, see In re Hanibel [Case No. 6,023]; 
General Order No. 7. 

The statute provides that if it appears that 
the requisite number of creditors have not 
joined in the petition, other creditors may 
join in such petition within a time allowed 
by the court, not exceeding twenty days. I 
think this provision is intended to meet the 
case of a petition originally filed in good 
faith, where, by reason of their ignorance of 
or misinformation as to the immber of cred- 
itors, the petitioners have been led to believe 
that they constituted the requisite propor- 
tion, and have so sworn. I do not think it 
was intended or can be so constnied as to al- 
low creditors recklessly and falsely to make 
and swear to their petition which they knew 
to be false, and then to have others join in 
and carry it on. It is however insisted that 
the court will, in its discretion and in further- 
ance of justice, deny the motion to dismiss 
the petition on the ground that it appears. 
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as is alleged, that, unless adjudication shall 
be made on the hasis of this petition, filed 
the 7th of May, the alleged bankrupts Worm- 
ser and Kingsbury and their honest creditors 
will suffer great and irreparable injiu:y 
through the proceedings in the state court 
and the appointment of the receiver by that 
court, and through what has been declared 
by their counsel to be the oppressive and 
imjust proceedings of the state court The 
suggestion is based upon a total misconcep- 
tion of the true relations of the federal to the 
state courts. 

Whenever the jurisdiction of the court of 
bankruptcy is properly and in good faith in- 
voked in the manner prescribed by the act 
of congress [of 1867 (14 Stat. 517)], the court 
is bound to assume and exercise that juris- 
diction. It cannot be properly refused, and 
it is not a matter of discretion. The orders 
and decrees of the court, duly made in the 
exercise of that jurisdiction, are binding and 
controlling on all persons; and the state 
courts can do no act and make no decrees or 
orders that shall nullify or prevent the free' 
execution of the lawful decrees of this court, 
nor create any rights which impair or 
abridge any rights or interest which are 
created imder the lawful orders of this court. 
But with the acts of the state courts, done 
in the due exercise of their jiu-isdiction, not 
conflicting with the proper orders, decrees 
and jurisdiction of the federal courts, the fed- 
eral courts have nothing whatever to do. 
Such acts are wholly outside of the cog- 
nizance of the federal courts. They cannot 
directly or indirectly, without the most ob- 
vious impropriety, imdertake to declare, rec- 
ognize or base any action of their own upon 
the supposed or alleged impropriety of acts of 
the state court done within the proper and 
exclusive range of their jurisdiction. To do 
so, or to attempt to do so, would be irregular, 
impertinent, and fraught with great public 
mischiefs. 

The appeal, therefore, that has been made 
to this court in the present case, to allow its 
action in this matter to be afEected in any 
way by the alleged oppression or failure of 
justice to which the alleged bankrupts, Worm- 
ser and Kingsbury, or their creditors, may 
have been subjected in the proceedings of the 
supreme court of New York, is entirely futile. 
That Is a matter with which this court has 
absolutely no concern. If the parties are so 
aggrieved, the constitution and laws of New 
York give them their redress; or if not, the 
federal courts are not established for any such 
purpose, and can neither form nor give effect 
to a judgment thereon. They were not es- 
tablished to protect the people of New York 
against their own courts, and can only as- 
sume, upon the principles of comity, that all 
things done by other courts exercising an in- 
dependent jurisdiction, within the proper limit 
of that jm'isdiction, are done rightfully and 
in the due and proper administration of jus- 
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tice. I must decline, therefore, to entertain 
any question concerning, or to express any 
opinion upon, the alleged improper, unjust 
and oppressive acts of the state court, or to 
permit the alleged existence of such facts to 
control in any way the action of this court 
even in a matter of discretion, if such it is, 
upon which I am called to act; and the fact 
that no opinion is here expressed on the 
question raised, as to the propriety of the 
conduct of a judge of the state court, must 
not be deemed by implication a reflection up- 
on the proceedings of that court, because in 
my view of my duly I think I am botmd as a 
judge of this court not to take the matter 
into consideration at all and to avoid all ex- 
pression of opinion thereon. 

It is, however, still urged that it is the ob- 
vious interest of all the creditors of the firm 
and of the two partners, "Wormser and Kings- 
bury, who alone, it is said, have any real 
interest in the property of the firm, that this 
creditors' petition should stand, in order that 
in case of an adjudication the title of the as- 
signee may relate back to the time of the 
filing of this petition, and that it is ruin to 
them all to have this petition now dismissed. 
Even if the misfortune were as great as it 
is represented, still the petition must be dis- 
missed. As to either of the alleged bank- 
rupts, it is his right to have the order to 
show cause and the injunction set aside; for 
as to him the petition never was rightfully 
and truly sworn to in compliance with the 
statute, and I see no way in which the peti- 
tion can, by amendment or otherwise, be 
made the basis of any other order to show 
cause; and as to the court, it is a matter af- 
fecting its honor; and to protect the court 
and its suitors against the like imposition 
the petition should be dismissed, since it was 
by fraud and perjury made the instrument 
by which the court was induced to grant the 
orders to which the parties were not entitled, 
and but for their false oaths would not have 
obtained; and if the court should, in a single 
instance, for the sake of saving parties from 
apprehended loss or damage, become a con- 
senting party to such a transaction, the effect 
would be more disastrous to public and pri- 
vate interests than the wreck of many for- 
tunes. 

Other important and interesting questions 
were discussed by the learned counsel, but 
the disposition of the case makes it unneces- 
sary to determine them. I am satisfied, how- 
ever, that the injunction issued in this case, 
in so far as it deviated from the form of in- 
jimction ordinarily issued on a creditors' pe- 
tition, in the language of the statute, which 
restrains the debtor and any other person 
from making any transfer or disposition of 
any part of the debtor's property not excepted 
by the bankrupt law from the operation 
thereof, and from any interference therewith 
until the hearing on the petition, was imneces- 
sary and not in accordance with the prac- 
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tice of the court; and Tvithout determining 
how far such receiver is subject, after the 
filing of the petition, to the jurisdiction of 
this court upon the facts disclosed in this 
case, I simply say that the injunction issued 
in this case is not to be deemed a precedent 
in any other case of the like kind. 

Order to show cause and injunction vacated 
and set aside and petition dismissed. 



Case K^o. 7,648. 

In re KEILER. 

[18 N. B. R. 36; 1 10 Ohi. Leg. News, 299.] 

District Court, S. D. Illinois. 1878. 

BANKRUPTCr — CoMPOSITIOli — OBJECTIONS — COLLU- 
SION. 

1. In composition proceedings, when objec- 
tions are interposed hy the minority, whose 
claims will be discharged against their will, 
it is the duty of the court to examine those ob- 
jections fully and carefully. . 

2. The court will not hesitate to interfere 
when the debtor has deceived the creditors in- 
to a vote which they would not have given had 
the facts been honestly and fairly before them; 
nor to withhold its assent to the composition, 
if it is satisfied that the proceedings are col- 
lusive, although there is only one dissenting 
creditor. But the court must act on evidence, 
not suspicion. 

[Cited in Re Keller, Case No. 7,654.] 

3. Where it appears that the creditor can re- 
ceive no more than the. amount proposed if or- 
dinary administration be had, and there is no 
adequate proof of collusion, the composition 
should be confirmed. 

In bankruptcy. 

TREAT, District Judge. Though suspi- 
cions are not proofs, yet if apparently rest- 
ing on good grounds, should provoke careful 
scrutiny. There is great difference of prac- 
tice and rulings upon the act of 1874 [18 Stat. 
178], both as to involvmtary and as to com- 
position proceedings. Inasmuch as said act, 
unless the court proceeds thereunder with 
great circumspection, opens a wide door to 
fi-aud and collusion, this court has, in opposi- 
tion to the views and practice of many other 
district courts, insisted upon more than for- 
mal action. When involuntary proceedings 
have been instituted, it has always required, 
despite the admission of the debtor, that an 
examination should be had to ascertain 
whether the requisite number of creditors 
joined in the petition. It is unnecessary to 
repeat the reasons so often expressed, for 
rigid adherence to that practice. As to com- 
positions, it should, in the absence of any 
objection, be supposed that the creditors know 
their own interest best; but when objections 
are intei^posed by the minority whose claims 
may be discharged against their will, it is 
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the duty of the court to examine those objec- 
tions fully and carefully. Rather than be 
annoyed with litigation and dilatory proceed- 
ings, or from other causes, charitable or sym- 
pathetic, some creditors readily give their 
assent to propositions made, without scrutiny 
or hesitation. If no other creditors were in- 
volved, courts might, without interposition, 
permit them to decide for themselves what 
their own interests demand. But the act 
calls for the judgment of the court on the 
question, for the obvious reason that the mi- 
nority need and are entitled to protection. 

The first inquiiy under the exceptions in 
this case pertains to the number, etc., of 
those voting for the resolution and attach- 
ing their confirmatory signatures. The reg- 
ister reports that the requisite number thus 
acted, even if the votes and signatures ob- 
jected to were refused. Against that finding 
there is no satisfactory evidence. Wheth- 
er it is for the best interests, etc., must de- 
pend upon the debts and assets. Two ap- 
praisements have been had whereby the visi- 
ble assets have been ascertained. It is con- 
tended that the bankrupt's transactions for 
the past year indicate a larger amount of as- 
sets to be accounted for. It is certainly not 
very favorable to the bankrupt, that this 
books have not been kept in such a manner 
as to show on their face the precise nature 
of each and every business transaction. About 
a year ago he effected a composition, mainly 
on terms requiring indorsed paper. One of 
the objects of the composition was that his 
assets should be retained by him, out of 
which he could realize enough to meet his 
composition obligations. To secure his then 
creditors, he gave for time payments indorsed 
paper. Both his creditors and indorsers had 
a right to look to his then assets for their 
dues. The absorption of those assets in pay- 
ment of the prior composition is not fully 
taken into account, nor the obligations of 
those indorsers. It may be that the act of 
congress is not sufficiently guarded in that 
respect If the proposed composition is al- 
ways to be in cash, how shall the bankrupt 
procure the means? The pui-pose is to learn 
the assets in his hands, out of which he may 
thereafter realize the means of paying what 
he proffers; and if he gives indorsers, the lat- 
ter have a right to rely on said assets and his 
future gains. Were this not so, the composi- 
tion section would be futile. 

In this case the bankrupt, when he effected 
a composition about a year ago at 30 per 
cent, of his indebtedness, did so on condition 
of giving indorsers for tim<> payments, and 
having his property turned over to him free 
from debts. He thus started anew with as- 
sets valued at $22,000 (in round numbers). 
As a large portion of the specific property 
then on hand was not^sold at once, and as 
his purpose was to continue in business by 
adding thereto in the ordinary course of trade; 
each subsequent creditor could have readily 
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ascertained (for it was of record) how much 
he owed under his former composition, and 
what assets he had at the time to meet the 
same. They also could have known that, in- 
asmuch as his prior debts were discharged, 
what was the extent of his new obligations by 
Indorsement. It cannot be held that those 
indorsers were limited to old assets for their 
obligations; that if the maker of the notes 
did not pay the same at maturity, and the 
indorsers were consequently compelled to do 
so, they had no subsisting demands against 
him; or, in other words, that they were to 
be classed solely as debtors whose dues were 
as existing prior to the composition. It may 
be that a composition on payment by instal- 
ments, thus indorsed, leads to mischief in 
some cases; but if permissible, subsequent 
creditors are in no worse condition than when 
they sell or loan to a merchant without in- 
quiring into the position of his affairs. Such 
indorsers are new creditors, and stand in the 
same condition as all other new or subse- 
quent creditors, unless compositions, except 
for cash are to be rejected. Counsel on both 
sides have given the court their aid to the 
fullest extent in analyzing the present condi- 
tion of the bankrupt's estate. The conclusion 
reached by the court after patient investiga- 
tion is that the assets of the bankrupt can in 
no contingency realize to the unsecured cred- 
itors a larger sum than the terms offered. 
Ordinarily, that conclusion would be decisive 
of the case, for the courts have nothing to do 
with the policy or impolicy of statutory law; 
but they must decide what the law is, leaving 
it to the law-making power to enact what 
statute the legislative wisdom may dictate. 
It would be aside from the province of the 
eom'ts to enter upon a discussion foreign to 
their functions. 

A question remains concerning which de- 
cisions may not be in accord, viz.: To what 
extent the court will look behind the action 
of the creditors for the protection of their 
supposed interests, against their express will. 
This court has not hesitated to interfere when 
the debtor has deceived the creditors into a 
vote which they would probably not have 
given had the facts been honestly and fairly 
before them. It is charged in this case that 
the just inference from all the facts is, that 
the voting quorum is in collusion with the 
creditor, whereby the minority creditors will 
be compelled to take 15 per cent, of their de- 
mands, while the others, under some secret 
understanding, are to receive, eventually, a 
larger percentage, or even payment in full. 
It is on this point that the court has had 
most embarrassment— not on the legal propo- 
sition—but on the facts disclosed. K the 
court were satisfied that the proceedings were 
collusive, or fraudulent in the sense suggest- 
ed, -it would not hesitate to withhold its as- 
sent to the proposed action, although theVe 
was only one dissenting creditor, for the 
bankrupt act, in all its features, looks to 



(Case No. 7,648) KEILER 

equality of payments. The fact that the 
bankrupt did after his former compositions, 
pay some of its creditors in full, to the extent 
of $14,000, must have tended to cripple his 
resources largely for future operation. Sub- 
sequent creditors had a right to suppose that 
his then present assets and business would be 
applied solely to his legal obligations; for if 
those assets were to be applied to obligations 
discharged by the former composition, then 
such composition for business ends was a 
snare and a fraud. True, if all subsequent 
obligations were amply provided for, then out 
of his surplus it might have been commenda- 
ble to pay what, except for the bankrupt act, 
he would have been legally bound to pay. It 
seems that most of the creditors signing this 
composition, signed the former one, and sub- 
sequently received from the bankrupt, pay- 
ment in full, thus actually having had an 
advantage over others. Some of these cred- 
itors have been active in inducing others to 
sign the present composition. The evidence 
has failed to disclose that there is any posi- 
tive understanding between them and the 
bankrupt, that they shall hereafter fare better 
than other creditors, although the case wears 
a very suspicious aspect, especially when 
much evasive testimony is examined. On the 
other hand, some of the dissentients are cred- 
itors who sought to procure an advantage by 
attachments, which they must lose if the ad- 
ministration in bankruptcy is obtained, as it 
must now, whatever may be the result of the 
pending motion. If the court could detect 
any direct or positive proof, or if it could 
infer within any recognized rules of evidence, 
that there was collusion in the ease, it would 
promptiy reject the composition; but courts 
must act on evidence, not suspicion. 

In determining what is for the best inter- 
ests of creditors under composition proceed- 
ings, it is a source of great difficulty to mea- 
sure the probabilities as to varied litigation. 
It may be that if the ordinary course is pm-- 
sued, the assignee might recover supposed 
preferences, the amount of which would swell 
the estate; yet all such disputes involve ex- 
pensive litigation on doubtful questions, pos- 
sibly at the expense of the creditors and all 
interested without increment to the estate. 
Hence, to save for the creditors the largest 
net amounts, courts have adjusted demands 
in dispute, thereby avoiding litigation and its 
attendant expenses, which not infrequentiy 
would have been largely more than the whole 
amount involved. Thus, if this case passes 
to the ordinary administration under assign- 
ment, it may be that many suits will have to 
be instituted concerning payments supposed 
to be improperly made, the outcome of which 
would be defeat or fruitless judgments. In 
view of such doubtful results, creditors may 
have voted whereby they have preferred a 
small amount at once received to a possible re- 
ceipt of a larger amount after doubtful and 
protracted litigation. 
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Suppose the debtor has so acted as to be 
subject to just censure, shall the creditors 
agree to receiTe all that it is possible for them 
to acquire, or refuse to do so in order to in- 
flict upon him what they consider just pun- 
ishment? It must be remembered that in the 
present aspect of the ease the court is dealing 
"With the creditors and their debtor solely with 
regard to pecuniary interests. What will be 
the outcome of an assignment and administra- 
tion thereunder? Has there been collusion to 
the injury of any ci-editor? It appearing that 
the creditors can receive no more than the 
amount proposed if ordinary administration is 
had, and there is no adequate proof of collu- 
sion, the exceptions will be overruled, and 
tlie composition ordered to be recorded, etc. 

With a view to this investigation, three ap- 
praisers were appointed at the instance of the 
dissenting creditors, also an expert It was 
the fault of the bankrupt that such action was 
necessary, hence that costs thereof will be 
taxed as part of the costs of this case. The 
accounts presented are exorbitant. Certain- 
ly three appraisers could perform the worlc 
themselves, without the aid of outside parties. 
Hence the accounts of Matthews and Selkirk 
win be rejected. Each of the appraisers will 
be allowed $100, and the expert $180, to be 
taxed as costs. 
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KEILER V. LESSPORD et ns. 

[2 Craneh, G. C. 190.] i 

Cireuil: Court, District of Columbia. Dee. 
Term, 1819. 

Slander — Charge of UscnASTiTr — SpeciaIi 
Damages. 

Words, charing the plaintiff, a single wo- 
man, with incontinence, are not actionable with- 
out an allegation of special damage. 

[Cited in Pollard v. Lyon, 91 U. S. 235.] 

This was an action for words spoken by 
the defendant's wife, charging the plaintiff 
[Sarah S. Keiler], with gross incontinence. 
The jury found a verdict for the plaintiff 
with 130 dollars damages. 

Mr. Key, for defendants, [John Lessford 
and wife], moved in arrest of judgment, con- 
tending that the words were not actionable 
per se in this country, as the plaintiff could 
not be liable to punishment, nor even to ec- 
clesiastical censure, for fornication. 

ilr. Jones, for plaintiff, cited 3 Bl. Comm. 
123, 124; 6 Bac. Abr. 221; Medhurst v. Ba- 
1am, 1 Roll. Abr. 35, p. 1, 20, and Davis' 
Case, 4 Coke, 16, 17. 

THE COURT, having taken time to con- 
sider, arrested the judgment, at October 
term, 1822, because the words were not ac- 
tionable without special damages. 



1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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KEIME V. GRAFF et al. 

[17 N. B. R. 319; 5 Reporter, 489; 25 Pittsb. 
Leg. J. 118.] 1 

Circuit Court, W. D. Pennsylvania. March, 
1878. 

Bankruptot — Discharge of Bankrupt — Debt 
Created sr Fkadd— Peincipal and Factor. 

1. The default of a factor in not making pay- 
ment to his principal is not a fraud, nor is the 
debt created by such defalcation, "while act- 
ing in any fiduciary character," within the 
meaning of section 33 of the bankrupt act [of 
1867 (14 Stat- 533)]. 

2. Only technical or special trusts, as contra- 
distinguished from those which the law implies 
from the contract are within the meaning of the 
section. 

[Cited in Zeperink v. Card, 11 Fed. 296.] 
[The plaintiff consigned to the defendants 
[Graff &, Co.], who were commission mer- 
chants, cheese for sale. The defendants sold 
the cheese and rendered an account. The 
plaintiff then drew on them for the amount. 
The draft was not paid, and was taken up 
by the plaintiff at the defendants' request, 
and another draft drawn. The latter was 
not paid, and the defendants went into bank- 
ruptcy, prepared a composition which was 
duly accepted by the requisite number of 
creditors, the plaintiff dissenting and refus- 
ing liis dividend. The composition was ap- 
proved by the court and carried into effect. 
The plaintiff brought this action for his debt; 
the composition was pleaded, there was a ver- 
dict for the plaintiff, the com't reserving the 
question as to the effect of the composition] 2 

S. M. Raymond and Wm. M. Holman, for 
plaintiff. 

M. Swartzwelder and J. A. Emory, for de- 
fendants. 

McKENNAN, Circuit Judge. The question 
reserved in this case involves the meaning of 
the thirty-third section of the bankrupt law, 
which enacts that "no debt created by the 
fraud or embezzlement of the bankrupt, or 
by his defalcation as a public ofBcer, or while 
acting in any fiduciaiy character, shall be 
discharged by proceedings in bankruptcy." 
The defendants were produce dealers and 
commission merchants in the city of Pitts- 
burgh, The plaintiff consigned to them a 
quantity of cheese for sale, which they sold 
and rendered an account of the proceeds, 
and authorized the plaintiff to draw on them 
therefor. A draft was accordingly drawn on 
them, which was taken up by the plaintiff, 
at their request, at maturity. Another draft 
was then made with a further extension of 
credit, and this the defendants failed to pay. 
They then went into bankruptcy, prepared a 
composition with their creditors, which was 
accepted by the requisite number of them, 

1 [Reprinted from 17 N. B. R. 319, by permis- 
sion.] 

2 [Prom 5 Reporter, 489.] 
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the plaintiff dissenting, and Tvas duly ap- 
proved by tiie bankruptcy court— and carried 
into effect by the bankrupts. Tlie plaintiff 
refused to receive the amount apportioned 
to his claim, and brought this suit to recover 
his original debt 

The act of congress of June 22, 1874 [18 
Stat. 178], in its seventeenth section, "adds" 
to the bankrupt act provisions for composi- 
tion. The effect of a composition is thus de- 
fined: "The provisions of a composition ac- 
cepted by such resolution in pursuance of this 
section shall be binding on all the creditors 
whose names and addresses and the amounts 
of the debts due to whom are shown in the 
statement of the debtor produced at the meet- 
ing at which the resolution shall have been 
passed, but shall not affect or prejudice the 
rights of any other creditors." Considering 
that the section, of which this is a part, was 
enacted since the bankrupt act, and is, in 
terms, an "addition" to it, that it provides a 
new and complete method of relief from in- 
debtedness not within the scope of the orig- 
inal act, and that it supersedes the necessity 
of a formal discharge, which is essential to 
the release of the debtor under the proceed- 
ings prescribed by the bankrupt act, the argu- 
ment, that it is not restricted in its effect to 
the classes of debts only upon which a dis- 
charge in the ordinary proceedings in bank- 
ruptcy operates, is, to say the least of it, im- 
pressive. The binding effect of an accepted 
and recorded composition upon creditors is not 
made dependent upon the nature of theh: 
claims, as that of a discharge under the orig- 
inal act is. The only condition of such effect 
is that the creditor's name and address, and 
the amount of the debt due him, shall appear 
in the statement which the bankrupt is re- 
quired to produce at the meeting at which the 
resolution of composition is passed. All cred- 
itors so named are expressly declared to be 
bound by it, and only the rights of those not 
named are excepted from its operation. 
"While, therefore, I am strongly inclined to 
the opinion that the effect of a composition 
upon the rights of creditors is not qualified 
by the limitations to which a discharge im- 
der the banlcrupt act is subject, I do not pro- 
pose to decide the question now. I prefer to 
assume, for the purposes of this case only, 
that both are alike operative upon the rights 
of creditors. 

Would the plaintiff's claim then be released 
by the defendants' discharge in bankruptcy? 
The decisions of the courts on this question 
are not in harmony. In Re Kimball [Case 
No. 7,768], the district court for the Southern 
district of New York held that the liability of 
a factor to his principal was excluded from 
the operation of a discharge in bankruptcy. 
This decision was hesitatingly concurred in by 
Mr. Justice Nelson,— Same Case [Id. 7,769], 
—and has been followed in a number of cases 
in that court, and in other courts, state and 
federal. The reasons assigned for it are: 
that the debt of a factor is created by his de- 
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falcation "while acting in a fiduciary char- 
acter," and is thus within the express terms 
of the act; and that the restricted definition 
in Chapman V. Forsyth, 2 How. [43 U. S.] 202, 
of a similar clause in the act of 1841 [5 Stat. 
440], does not control the phraseology of the 
act of 1867, because of the partial omission 
from it of certain classes of trusts which are 
enumerated in the act of 1841, and are alleged 
to have limited the comprehensiveness of its 
terms. 

If the specific enumeration of certain classes 
of trusts was the only reason, which it was 
not, assigned by the court for its restricted 
construction of the act of 1841, I do not think 
the more concise phraseology of the act of 
1867 is a sufficient warrant for enlarging its 
scope. The rule of construction which it ap- 
plied was, that the meaning of words in a 
charge may be ascertained by reference to the 
connection in which they are used, and that, 
therefore, the import of the phrase, "any other 
fiduciary capacity," in the act of 1841, is de- 
termined by its association with the preceding 
words in the same section. The court said: 
"The cases enumerated, 'the defalcation of a 
public officer,' 'executor,' 'administrator,' 
'guardian,' or 'trustee,' are not cases of im- 
plied, but special trusts, and 'the other fidu- 
ciary capacity' mentioned must mean the 
same class of trusts. The act speaks of tech- 
nical trusts, and not those which the law im- 
plies from the contract. A factor is not, there- 
fore, within the act." In Neal v. Scruggs [95 
ir. S. 704], a case decided by the supreme 
court, Mr. Justice Harlan delivering the opin- 
ion, Chapman v. Forsyth [supra] is referred 
to with approval, and the rule copulatio ver- 
borum indicat acceptationem in eodum sensu 
there sanctioned is applied to the construction 
of the corresponding clause in the act of 1867. 
The court say: "Applying these rules to this 
ease, we remark that in the section of the law 
of 1867 which sets forth the class of debts 
which are exempted from the operation of a 
discharge in bankruptcy, debts created by 
fraud' are associated directly with debts cre- 
ated by 'embezzlement.' Such association jus- 
tifies, if it does not imperatively require, the 
conclusion that the 'fraud' referred to in that 
section means positive fraud, or fraud in fact, 
involving moral turpitude or intentional 
wrong, as does embezzlement, and not implied 
fraud, or fraud in law, which may exist with- 
out the imputation of bad faith, or immor- 
ality. * * * A different construction would 
be inconsistent with the liberal spirit which 
pervades the entire bankrupt system." 

Now the default of a factor in not making 
payment to his principal is not a fraud within 
the meaning of the thirty-third section of 
the act of 1867, as is shown by Neal v. 
Scruggs, supra. Nor is the debt of a factor 
created by this defalcation "while acting in 
any fiduciary character," as the meaning of 
this phrase is explained in Chapman v. For- 
syth, supra, unless the phraseology of the act 
of 1867 has changed the sense of this phrase 
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as it stood in the act of 1841. The main por- 
tions of the two sections are in the same 
words in both acts; and the mere verbal dif- 
ferences between them do not seem to me to 
change their substantial import. Such was 
the view entertained and very impressively 
enforced by the supreme court of Massachu- 
setts, in Cronan v. Ootting, 104 Mass. 245, 
and by the circuit court of the United States 
for the Westem district of Wisconsin, in 
Grover v. Clinton [Case No. 5,845], Mr. Jus- 
tice Davis concurring in the opinion. If this 
view is correct, as I think it is, then Chap- 
man V. Forsyth [supra] conclusively deter- 
mines the meaning of the act of 1867; and 
excludes from the operation of the exception 
the debt sued for here. 

It is evident that the thirty-third section of 
the act of 1867 was framed upon the model 
of the corresponding section of the act of 1841. 
They are ejusdem verbis, except that the 
words "or as executor, administi-ator, guard- 
ian, or trustee" immediately following the 
phi-ase "defalcation as a public officer," in the 
act of 1S41, are omitted in the act of 1867; 
and fiduciaiy "character" is substituted in 
the latter for fiduciary "capacity" in the for- 
mer. The act of 1867 must then be read, "No 
debt created by the 'defalcation' of the bank- 
rupt 'as a public officer,' or by his defalcation 
'while acting in any fiduciary character, shall 
be discharged.' " So applying the rule nos- 
citur a sociis to the interpretation of this lan- 
guage, its meaning is clearly the same as that 
employed in the act of 1841. The genei-al 
words, "or while acting in any fiduciary char- 
acter," are directly associated with the spe- 
cific terms, "defalcation as a public officer," 
and must, therefore, be construed as qualify- 
ing each other, and referring to the same class 
of trusts. Moreover the term "defalcation," 
which must be read in connection with the 
phrase in question, to make it intelligible, im- 
ports a greater degree of culpability than that 
which attaches to a refusal or failure to pay 
a debt, even though it is attended by a breach 
of confidence. In involves "moral turpitude 
or intentional wrong," hence it is associated 
with liabilities of like moral character and im- 
ports a classification of kindred subjects. 

I am, therefore of opinion: (1) That the 
debt in suit was not created by the fraud of 
the defendants, as that term is defined in Neal 
V. Scruggs [supra]. (2) That the thirty-third 
section of the bankrupt law is substantially 
the same with its kindred section in the act of 
1841, and that its scope and meaning are, 
therefore, authoritatively determined by the 
decision of the supreme court in Chapman v. 
Forsyth [supra]. (3) That adopting the rule 
of construction applied in both of the cases 
referred to, only technical or special trusts, as 
contradistinguished from those which the law 
implies from the contract, ai'e within the 
meaning of the thirty-third section of the 
bankrupt act (4) That the debt in question 
is not included in .any of the classes of except- 
ed indebtedness, and would be bound by a 



discharge; and is, therefore, equally within 
the protection of the composition pleaded. (5) 
That the defendants are entitled to judgment 
non obstante veredicto, which is accordingly 
ordered to be entered. 
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KEIRLL V. McINTIRB. 

[2 Cranch, 0. C. 670.] i 

Circuit Court, District of Columbia. May 
Term, 1826. 

Prison-Bounds Bond —Subsequent Commitment 

— Escape — Action against Suhett — Authoh- 

iTT FOR Second Commitment. 

1. If a defendant, who is out upon a prison- 
bounds bond, given upon a capias ad responden- 
dum, petitions for the benefit of the act for the 
relief of insolvent debtors [2 Stat. 237], and 
upon allegations filed is found guilty, in a sum- 
mary proceeding before a judge who orders him 
into close custody, and that he be precluded 
from any benefit under the act, whereupon the 
debtor is committed to close custody, and after- 
wards escapes, the creditor at whose suit he 
was taken cannot maintain an action upon the 
prison-bounds bond, for that escape. 

[Cited in McClean v. Plumsell, Case No. 8,- 
693.] 

2. Quaere, whether, if a petitioning debtor 
be convicted of fraud, upon allegations in a sum- 
mary proceeding before a judge out of court, the 
judge has authority to order him into close cus- 
tody; or whether the judge is merely to refuse 
to grant him the relief he seeks under tlie act? 

Debt, on a prison-bounds bond against 
[Alexander Melntire] the surety of jL/aniel 
Donohogue, who was taken upon a capias ad 
respondendmn at the suit of the present 
plaintiff, John W. Keirll. Donohogue ap- 
plied to one of the judges to be discharged 
Under the insolvent act. The plaintiff filed 
allegations charging the debtor with having 
disposed of part of his property with intent 
to defraud his creditors, upon, which an issue 
was made up and ti-ied by a jury, who foimd 
the debtor guilty; whereupon the judge or- 
dered "that the said Daniel Donohogue be 
remanded to close custody, and be precluded 
from any benefit under the act of congress 
entitled an act for the relief of insolvent 
debtors within the district of Columbia." 
After being thus remanded he escaped, and 
broke the bounds; and the plaintiff brought 
this action of debt upon the prison-bounds 
bond, which was dated on the 7th of April, 
1824, and in his declaration set forth the 
bond with its condition, which was in the 
usual form, and assigned for breach that the 
debtor (Donohogue) did not keep, remain, 
and stay within the prison-bounds, but de- 
parted therefrom on the 17th of May, 1824, 
before he had by due course of law been 
finally discharged from the said prison and 
boimds. 

To this declaration the defendant, after pro- 
testing that Donohogue did not break the 
bounds, as alleged, pleaded specially, setting 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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forth the arrest and commitment of Dono- 
hogue upon the capias ad respondendum, and 
the prison-hounds bond; and averring that 
he did continuaUy keep, remain, and stay 
within the prison hounds from the time of 
the execution and delivery of the hond until 
the 1st of June, 1824, when he was brought 
before CRANGH, Chief Judge of the circuit 
court of the District of Columbia, upon al- 
legations filed against him by the plaintifie as 
a creditor, charging that he had disposed of 
part of his property with intent to defraud 
his creditors, upon which allegations issues 
were made up and tried by a jury, who 
found him guilty; whereupon it was ordered 
by the judge that he should be remanded to 
close custody; and be precluded from any 
benefit under the act; and that he was so 
remanded, and committed to close custody 
in the jail of Washington county, and was 
not any longer entitled to the benefit of the 
prison rules or limits, for which the bond 
was given, nor to any benefit under the act; 
and that the bond was no longer of any 
force or effect to obtain for the said Daniel 
the benefit of the prison bounds, nor was 
the defendant any longer liable or bound 
that the said Daniel should thereafter keep 
within the same. To this plea the plaintiff 
replied that Donohogue was not, after the 
malung and delivery of the bond, remanded 
to close custody, or in any manner seized or 
taken or rendered or committed to close cus- 
tody in manner and form as the defendant in 
his plea alleged, in virtue, or execution, of 
the writ or process in the condition of the 
bond mentioned, or in any manner at the 
suit or instance or by the procurement of the 
plaintiff, under or by virtue of the said writ 
or process, or in execution thereof; "and this 
the plaintiff Is ready to verify," &e. To this 
replication the defendant rejoined, that the 
said Daniel was committed to close custody 
by the order of the said judge, as this de- 
fendant hath already in pleading alleged, 
passed upon the finding of the jury upon the 
issue joined on the allegations filed against 
the said Daniel by the plaintiff as alleged 
by the defendant in his plea aforesaid, and 
upon no other cause, process, or order; "and 
so the defendant says that the said commit- 
ment last mentioned was by the procurement 
of the plaintiff, and in virtue of the original 
capias in the said condition mentioned; and 
this he is ready to verify." 

To this rejoinder the plaintiff demurred 
specially, and assigned the foUowmg rea- 
sons: 1. That the defendant, in rejoining to 
the plaintiff's replication as aforesaid, hath 
not taken issue upon, or in any manner trav- 
ersed or confessed and avoided the matter 
by the plaintiff above in replying pleaded as 
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aforesaid. 2. That the said rejoinder is a 
departure from the issue upon the matter 
pleaded by the plaintiff in his said replica- 
tion; and also from the matter of the de- 
fendant's said plea. 3. That the matter by 
the defendant above in rejoining pleaded is 
wholly immaterial, and impertinent to the 
matter by the said plaintiff above in reply- 
ing pleaded. 4. That the said rejoindei- is 
a mere repetition of the matter of the plea, 
and offers to put the same matter in issue, 
without in any manner traversing or confess- 
ing and avoiding the matter of the said rep- 
lication. 5. That the said rejoinder is alto- 
gether immaterial, informal, and vicious. 
The defendant joined in demurrer. 

Mr. Key, for defendant, contended, that 
the liberty of the prison bounds was one of 
the benefits of the insolvent act of March 3, 
1803 (2 Stat 237), it being given by the 16th 
section of that act; and that when the de- 
fendant ceased, by law, to enjoy that benefit 
the bond ceased to be obUgatory; and when 
the debtor was committed to close custody 
by the order of the judge the bond was of no 
use. The liberty and the bond are correla- 
tive; neither can exist without the other. 
The commitment being at the instance of 
the plaintiff, he ought not to have the bene- 
fit of both. If he relies upon the commit- 
ment he must relinquish the bond. His 
remedy is against the marshal for an escape. 
THRUSTON, Curcuit Judge, requested to 
hear the other side. 

Mr. Wallach and Mr. Jones, for plain- 
tiff. The commitment and the order for 
commitment to close custody were illegal 
and void. The judge had no jurisdiction or 
power to order the commitment. The only 
judgment which the judge could give was to 
order that the debtor's petition should be 
dismissed. The penalty is merely negative. 
The benefit from which he is to be pre- 
cluded, is, what is vulgarly called "the bene- 
fit of the act," that is, a personal discharge 
from arrest for any debt conti-acted before 
the discharge. That was what he was seek- 
ing and from which he was to be precluded; 
it was not what he already enjoyed. It was 
futmre benefit, which was to be denied to 
him, not what he already had. The party 
may be required to answer interrogatories, 
not to convict him of a crime or a forfeiture, 
but to prevent him from obtaining that 
which he is seeking. The judge acts minis- 
terially. He has no power to commit. He 
has no power in this summary proceeding 
which is not expressly given to him by stat- 
ute. 

THE COURT (GRANCH, Chief Judge, 
contra) rendered judgment for the plaintiff 
on the demurrer. 
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Case ISTo. 7,65S. 

KEITH et al. v. MURDOCH. 

[2 Wash. C. O. 297.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Chattel Mortgage — Possession- bt Mortgagor 

— Hepledge of Mortgaged Chattel — Power 

of Master to Pledge — Freightage, 

1. H., being indebted to the plaintiffs, made 
a bill of sale of the ship John to them, to se- 
cure the amount of the debt, and went out in the 
ship as master, she being registered ia the 
names of the plaintiffs. H. borrowed, for his 
own purposes, from the defendant, a sum of 
money; and, for his security, transferred to him 
the bills of lading of the cargo home, for the 
purpose of his being repaid the amount of the 
loan out of the freight, payable by the general 
shippers on board the vessel. The captain, as 
master, has no right to pledge the freight, to 
raise money for his private purposes. As the 
agent of the owners, which the captain may be, 
in the absence of a consignee, he can act only 
for the benefit of his principal, and he has no 
other authority. 

[Cited in Joy v. Allen, Case No. 7,552; Fox v. 
Holt, Id. 5,012.] 

2. If the captain were a mortgagor in posses- 
i sion, he might charge the freight; but if he act- 
ed as the master of the vessel only, when he 
charged the freight with his debt, as his posses- 
sion was that of the mortgagees, the legal title 
continued in them, and he could not encumber 
the freight for his own debts. 

This was an action brought to recover the 
freight earned by the ship John, from Ha- 
vana to Philadelphia, upon simdry goods 
brought in her, belonging- to different mer- 
chants. The bills of lading expressed, that 
the goods were shipped on account and at 
the risk of the respective owners, and were 
consigned to them. This vessel had once 
belonged to a Mr. Haynes, who went out in 
her as master; but before he left the United 
States, he became indebted to the plaintiffs 
in the sum of 1,150 dollars; to satisfy, or 
rather, as it was admitted by the counsel, 
to secure which, he executed to the plain- 
tiffs an absolute bill of sale for the vessel, 
and they obtained a register in their own 
names. The letter of instructions from the 
plaintiffs to Captain Haynes, directed him to 
go first to Antigua, and there to obtain a 
freight to Charleston; or, if he could not suc- 
ceed at that island, he was to go to St. 
Thomas's for the same purpose; but he was 
consigned to no particular person at either 
place. The captain, however, went to Ha- 
vana, and there took in the goods on freight, 
as above mentioned. The captain, whilst at 
Havana, being distressed for money, for his 
private purposes obtained a loan of about 
700 dollars from the defendant; and, for his 
security, endorsed to him the bills of lading, 
and wrote a letter to the plaintiffs, directing 
them to insure the vessel and freight at 
2,000 dollars, and requesting them also to 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



pay to the defendant his advances to him 
out of the insurance. This letter was en- 
closed by the defendant to the plaintiffs, 
mentioning his advance, and the security he 
had obtained, and requesting that the freight 
might be applied as intended. In answer to 
this letter, the plaintiffs informed the de- 
fendant, that they should make the insur- 
ance as requested, and that, in case of loss, 
and the amount coming into their possession, 
the claim of the defendant should be at- 
tended to. The vessel, however, amved safe. 

M. Levy, for plaintiffs. 

Chauncey & Sergeant, for defendant 

WASHINGTON, Circuit Justice (charguig 
jury). It is admitted that the bill of sale by 
Haynes to the plaintiffs, though purporting 
upon its face to be an absolute conveyance, 
was really intended as a mortgage to secure 
a debt due. This being understood, the let- 
ter written by the plaintiffs, to the defend- 
ant, is easy to be understood. The debt due 
to them from Efciynes for which the security 
was given, amounted to 1,150 dollars, and 
they were directed to insure to .the amount 
of 2,000 dollars, which would leave a sur- 
plus, in case of loss, sufficient to satisfy also 
the defendant's advances to the mortgagor. 
They therefore, with due caution and pru- 
dence, promise, that in case of a loss, and 
the amount coming into their hands, the 
claim of the defendant should be attended to. 
But the vessel arrived safe, and of course the 
amount insured never could come into their 
hands. The contingency, then, having never 
happened, upon which a liability in the plain- 
tiffs was to arise, the defendant lost the only 
plank upon which his claim could be saved. 
For surely, as master, Haynes had no pow- 
er to pledge the freight, in order to raise 
money for his private purposes. It was con- 
tended, that being consigned to no person, he 
became necessarily the general agent of his 
owner; but suppose this to be the case 
(which is not admitted), still he could not in 
that character, any more than in that of 
master, pledge the freight for debts of his 
own. As agent, he could only act for the 
benefit of his principal, and all beyond that 
was without the scope of his authority. It 
was then contended, that as mortgagor in 
possession of the pledge, he had a power to 
charge the freight in this ease. It might 
have been so, if he had held the possession 
as mortgagor. But he acted as master, and 
servant of the mortgagee, and appeared in 
this chai-acter in his transactions with the de- 
fendant. This is abundantly proved by his 
and the defendant's letters to the plaintiffs. 
This is a fact, however, submitted to the 
jury, and is the pivot of the cause. If he 
acted as master, his possession was the pos- 
session of the mortgagee, in whom the legal 
title to the vessel being vested, the legal 
title to the freight also vested, as an insep- 
arable incident, unless parted with by the 
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plaintiffs. If the plaintiffs have heen over- 
paid their daim against Haynes, they may 
be compelled in another way to accoimt, and 
to pay over any surplus to Haynes, or to the 
defendant But in this action, the plaintiffs 
must recover. 

The jury found for the defendant; helieving, 
from the evidence, that the captain was in- 
trusted by the plaintifEs with the possession of 
the pledge, in his character of mortgagor. 



KEITH (UNITED NICKEL CO. v,). See 
Case No. 14,408. 

KEITH (WOODBTJIIT PATENT PLANING- 
MACH. CO. v.). See Case No. 17,970. 

KELL (FANNY v.). See Case No. 4,639. 
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KELLEHEB et al. v. DAELIN(3-. 

[3 Ban. & A. 438; 14 0. G. 673; 4 Cliff. 424.] i 

Circuit Court, D. Maine. Sept. 21, 1878. 

Patents — Boot and Shoe Pacs — Reissue— Pbo- 
OEss OF Making anb Thing Made — Publi ca- 
tion — Pkior Patent — Estirett op Patent — 
Delay in Application for Patent. 

1. The reason of the rule that where a pat- 
ent or publication is introduced in evidence to 
show that the complainant's invention had been 
patented or described in some printed publica- 
tion prior to the supposed invention or discovery 
by the complainant, the defendant will not be 
permitted to prove that the invention described 
in the alleged prior patent or printed publica- 
tion was made prior to such patent or printed 
publication, explained. 

2. The rule that, where the complainant offers 
in evidence the patent in suit, accompanied by 
the application, the presumption is that the in- 
vention was made at the time the application 
was filed, but that the complainant may, if he 
can, introduce evidence to show it was made and 
reduced to practice at a much earlier date, dis- 
cussed. 

[Cited in Webster Loom Co. v. Hig^ns, Case 
No. 17.342; Eagleton Manuf g Co. v. West, 
etc., Manuf g Co., 2 Fed. 776.] 

3. Where the alteration in a reissue consists 
in the addition of a distinct invention, there 
ought to be found in the original specification 
enough to fairly apprise other inventors and 
the public that the original invention included 
and embodied such additional feature. 

[Cited in M'Kay v. Dibert, 5 Fed. 592.] 

4. The invention described in the original 
patent being in legal contemplation a new and 
useful rdanufacture, a reissue cannot include 
a claim for the process of manufacture, where 
in the original there was not a suflacient de- 
scription for such process. 

5. The rule that where the thing patented is 
an entirety, consisting of a machine or product, 
the respondent cannot escape the charge of in- 
fringement by alleging or proving that a part 
of IJie thing patented is found in one prior pat- 
ent or machine, and 'another part in another 
prior patent or machine, and from the two or 

I [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by William Henry 
Clifford, Esq., and here compiled and reprinted 
by permission. The syllabus and opinion are 
from 3 Ban. & A. 438, and the statement is 
from 4 Cliff. 424.] 



any greater number of such exhibits draw the 
conclusion that the patentee is not the original 
or first inventor of the improvement in ques- 
tion, considered. 
[Cited in Burdett v. Estey, Case No. 2,146.] 

6. Where more than one patent is included 
in one suit, and more than one invention secured 
in the same patent, the several defences author- 
ized by the patent act may be pleaded to each 
patent in suit, and to each invention included 
in the charge of infringement, but a defence ad- 
dressed solely to one patent has no application 
to the other patenta 

7. The principle of law that inventors may, 
if they can, keep their inventions secret, and, 
if they do, for any length of time, they do not 
forfeit their right to apply for a patent unless 
anotiier in the meantime has made the inven- 
tion and secured by patent the exclusive right 
to make, use, and vend the patented product, ex- 
plained. 

8. The question whether it is sufficient, in or- 
der to defeat the right of the applicant to a 
patent, to show that his inventions had been 
in public use or on sale more than two years 
prior to his application, without proving that 
it was with his consent and allowance, consid- 
ered. 

9. The manner of pleading and proving spe- 
cial defences in suits for infringement dis- 
cussed. 

10. The nature of the special defences to pat- 
ent suits considered. 

11. The fourth claim of reissued patent No. 
6,098, granted to P. Kelleher and J. O. Rand- 
lett, dated October 27, 1874, for moccasin 
boot-pacs, held void, as claiming new matter. 

12. The first, second, and third claims of 
said patent held valid, and infringed by the de- 
fendants. 

13. The reissued patent No. 6,099, granted to 
P. Kelleher and J. 0. Randlett, dated October 
27, 1874, for moccasin shoe-pacs, held valid, and 
infringed by the defendants. 

2 [This was a bill in equity [by Patrick: 
Kelleher and James C. Randlett against Jo- 
seph O. Darling] founded upon two patents 
for improvements in the manufacture of 
moccasin boot and shoe pacs, and charging 
infringement of the same upon the respond- 
ent. [The original patent, No. 122,030, was 
granted to Kelleher and Randlett December 
19, 1871, and reissued October 27, 1874, Nos. 
6,098 and 6,099.] 

[Wm. Henry Clifford, for complainants. 

[As to the fourth claim of the reissue No. 
6,098, it is claimed that this is for an inven- 
tion other than that set out in the original. 
The claim is for the process that combines 
the so cutting the vamp, and so making the 
slit in the leg-front, that the length of the 
outline of the vamp is greater than that of 
the slit in the leg, and also dissimilar; then 
of so putting them together on a machine 
that the two outlines, of different lengths 
and shapes, shall coincide so as to produce 
the forcing out of leather and the crimp. 
Now, all of that was clearly seen from the 
original drawing and model, and the original 
patent. But the best way of doing it was 

2 [From 4 Cliff. 424.] 
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* not clearly shown or described. The thing to 
he done, and its results, were all as apparent 
as could well he. The inventors had omitted 
to clearly describe how, in one particular 
only, the thing was done. They amend their 
specification to give a full, clear, and exact 
description of that one omitted thing. As I 
understand it, that is the very pui-pose of a 
reissue. Such an inadvertence is exactly 
what the law allows an inventor to correct. 
No new invention is claimed in the reissue 
not seen clearly in the original patent and ap- 
plication. All that the reissue describes, not 
most clearly shown in the original applica- 
tion, is the turning of the parts under the 
needle of the machine, and on the plate of 
the machine, in the act of sewing. Now, the 
inventors show and describe how that may 
be done in the new patent. The rule gov- 
erning the decision of this question is fa- 
miliar. If it appears from the face of the 
papers that the invention described in the re- 
issue is a different invention from that de- 
scribed in the original, then the commission- 
er, in granting the reissue, has exceeded his 
lawful authority, and his decision is not con- 
clusive; otherwise, it is. But an inventor 
can supply omissions as to the manner of do- 
ing a thing which it is plain he did do. 

[In conclusion, on this point we ask: (1) 
Is there any repugnance between the speci- 
fication of the original and the reissue? (2) 
Is there any evidence that the reissue was 
fraudulently obtained? (3) In both the spec- 
ifications, is not the invention manifestly 
for joining the described parts of a mocca- 
sin-boot; and as to the vamp and leg-front, is 
it not for doing it in a peculiar way, and un- 
der certain conditions? Is it a better de- 
scription of those conditions or methods un- 
porting a new invention into the reissue? Or 
is it a better, more nearly full, and clear de- 
scription of the same invention? Graham v. 
Mason [Case No. 5,671]; Carew v. Boston 
Elastic Fabric Co. [Id. 2,398]; Parham v. 
Buttonhole Co. [Id. 10,713]. The patent law 
provides for the new matter by saying, 
"Whenever any patent is inoperative or in- 
valid, by reason of a defective or insuflScient 
specification, * * * a new patent may is- 
sue in accordance with the corrected specifi- 
cation." The patent office model shows the 
vamp sewed on to the leg-front with flat lap- 
seams. It shows the curvature or arch form- 
ed by the unitmg of the two parts, and it 
shows the forcing out of the two parts to 
form the crimp or necessary curvature at the 
ankle and over the instep. The two parts are 
manifestly of different lengths and of dissimi- 
lar outlines. Then: model and drawings show> 
ed that it was done, and fully exhibited the 
effects of its being done. Was there fraud? 
Is there apparent on the papers excess of 
authority on the part of the commissioner? 
Tucker v. Tucker Manuf'g Co. [Id. 14,227]. 
Is there a clear repugnance between the old 
and the new patent? House v. Young [Id. 
6,73S]. If neither, then the reissue is a valid 
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one. If neither of these is shown, then the 
presumption is conclusive that the reissue 
covers only the inventions made prior to and 
intended to be patented under the first ap- 
plication. Hussey v. Bradley [Id. 6,94G]; 
Potter V. Holland [Id. 11,329]. 

[AA^illiam F. Seavey and Charles P. Stetson, 
for respondent. 

[One of the defences upon which respondent 
relies being that reissue No. 6,098 contains 
new mattei', and is for a different invention 
from the original, it will be proper here to 
compare the two patents. The invention of 
complainants, as set forth in the original pat- 
ent, is as follows: "The nature of our in- 
vention consists in so cutting the leather or 
material of which the pacs are manufactured, 
as to be able to do all the sewing of the up- 
per parts by machinery mstead of by hand, 
the latter being the method necessarily em- 
ployed at present; and it also enables us to 
improve the shape, and to so change the po- 
sition of some of the seams as to add vei-y 
much to the durability of the pacs." The 
figures of the drawing help materially to ex- 
plain the nature of the invention. 

["In the accompanying drawing. Figure 
1 is a boot pae made after our improved 
patterns, showing where the pieces axe 
sewed together to form the complete boot 
pac. Figure 2 is the front of the leg. Fig- 
ure 3 is the back of the leg. Figure 4 is 
the vamp of the boot-pac. Figure 5 is the 
sole. Figure 6 is the quarter of the boot 
pae." The vamp is particularly described: 
"The vamp is different from all other 
vamps, in not having the sides run back to 
form part of the 'quarter; but the sides of 
this vamp pass directly across the foot, sim- 
ply obliquing a little toward the rear in 
passing down the sides of the foot, thus 
simplifying the seams and making it possi- 
ble to perform all the sewing by machin- 
ery." 

[The objects of the invention, and the 
means by which these objects are accom- 
plished, are fully set forth, as follows: "The 
different parts of this boot and shoe pae are 
designed and arranged expressly with a 
view to enable all the seams to be closed 
by machinery, and dispense with hand-work 
altogether in the sewing, even to sewing on 
the soles; and for this purpose all the pat- 
terns have been simphfied and the lap- 
seams adopted; and it is believed that there 
never was a pac made heretofore in which 
lap-seams were used exclusively, nor in 
which all the seams, even to sewing on the 
soles, could be accomplished by machinery; 
but by the use of these patterns and -the 
lap-seams every seam may be closed on a 
machine, thereby reducing the cost of man- 
ufacturing very materially, and allowing the 
thick, heavy, and expensive leather to be 
used for soles, and the lighter and less ex- 
pensive leather can be used for uppers." 
Upon a careful examination of the speelfi- 
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[Drawings of Patent No. 122,030, granted De- 
cember 19, 1873, to Kelleher and Eandlett. 
Published from the Records of the United 
States Patent OflaceJ 




cation, it is impossible to avoid the conclu- 
sion that the only invention described there- 
in, or in any Tvay indicated, consisted "in 
so cutting the leather or material" that the 
parts, when cul^ could he united by the 
sewing-machine. The different parts were 
"designed and arranged expressly" for this 
purpose. All the patterns were "simplified 
and the lap-seams adopted" with this end 
In view, and "by the use of these patterns 
and the lap-seams," the result was to be ac- 
complished, ^he reissue contains, in addi- 
tion, what respondent insists is new matter, 
consisting of a long description of a process 
of stitching on the vamp or tip of a moc- 
casin or boot pac, and a method of manipu- 
lating the tip while the stitching progresses, 
in such a manner as to form the "crimp." 

["The corner a of the tip D (see dotted 
lines in Figure 2) is first placed on the cor- 
ner d of the front A, the tongue b of the 
tip, and also the tip itself, lying across the 

14FED.CAS. — 15 



[Drawings of Reissued Patent No. 6,098, grant- 
ed October 27, 1874, to Kelleher and Kandlett. 
Published from the Records of the United 
States Patent Office.] 




j^.< 




front A. We then start the sewing-machine 
and stitch, following along close to the edge 
a b of the tip D, at the same time tuming- 
the tip D on the front A until the end or 
the tongue b shall come around to e on the 
front, and the stitches passing along the 
tongue b of the tip from a to b shall pass 
through the front A, following along from d 
to c, close to the edge, and operating in 
such a manner that when the stitching is 
completed from a to b of the tip, It shall 
also be completed from d to e of the front, 
and the two parts shall be stitched and. 
crimped together from a to b of the tip, and 
i from d to 6 of the front The stitching is 
I then continued along the tongue of the tip 
' from b to c, and along the front from e to 
i f, while the tongue is turned in the proper 
j direction and the parts are stitched together 
so that the comer a of the tip is joined to 
I the edge d of the front The end b of the 
tongue is then in Its proper position at e on 
the tip, and the points a and c of the tip 
are in their respective positions at d and f 
on the front The method of turning the 
tip while the process of stitching it on to 
the front progresses crimps the parts to- 
gether and causes them to improve the shape 
of the moccasin." Although this process was 
not hinted at in the original patent it is 
described as essential and necessary in the 
reissue: "* * * But in order to admit of 
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application of machiiiery to sew the seams 
of our moccasins together, we were obliged 
first to invent and construct the new pat- 
terns herein shown and described, and then, 
in order to join these new patterns together 
by machine sewing, we were compelled to 
devise a new method of sewing the tip on 
to the front of the moccasin, as described 
-above." Is it not apparent, by the admis- 
sion of complainants themselves, that the 
reissue contains new matter? In the clause 
just quoted, they call the metliod used to 
join the "new patterns" a "new method," 
and it certainly was not described in the 
original letters-patent. 

[Upon this "new method" is founded a 
new claim, as follows: "The described pro- 
cess of smooth-crimping the instep of a pac 
or moccasin, consisting in cutting the tip D 
and front A with edges of different lengths, 
and of dissimilar outlines, and bending, 
sti'etching, and compacting the edges in the 
act of sewing with a flat seam, so as to 
cause them to coincide under the needle, the 
joining of the differential edges displacing 
and forcing out the leather of the two parts 
in such manner as to form the crimp." The 
drawings of No. 6,098 also contain new mat- 
ter, not found in the drawing of the original 
patent, Figure 2 of the original having, in 
the reissue, an additional figure in dotted 
lines, marked D, purporting to show com- 
plainants' vamp or tip as placed on the leg 
of the boot, preparatory to beginning the 
process of stitching, as described in the re- 
issue. But upon comparing this new figure 
with the figure of the vamp described in the 
original patent and shown in Figure 4, the 
difference between the two is apparent It 
appears, then, that the new process de- 
scribed and claimed in the reissue 6,098, is 
a new process for uniting the old patterns 
of a moccasin boot. The first defence relates 
particularly to reissue No. 6,098, and is 
founded on the provisions of section 4916 of 
the Revised Statutes of the United States. 
This section provides that, upon certain con- 
ditions therein set forth, the commissioner 
of patents shall have the power to receive 
the sun-ender of a defective patent, and 
cause a new patent to issue for the same in- 
vention. This power is further limited by 
the provision that "no new matter shall be 
introduced into the specification," "nor shall 
the model or drawings be amended, except 
each by the other." Whether the reissue 
patent is for the same invention as the orig- 
inal, and whether or not it contains new 
matter, are questions to be determined by 
the court, upon a comparison of the two in- 
struments. 

[Respondent claims that, in this case, the 
provisions of the statute have been disre- 
garded in three particulars, viz.: (1) That 
tl>e reissue is for a different invention than 
that described in the original patent. (2) 
That new matter, not suggested or substan- 
tially indicated in any part of the original 



patent, has been introduced into the reissue. 
(3> That the drawings of the reissue have 
been amended by inti'oducing a new figure, 
found neither in the original drawing nor 
in any way entering into the construction 
of the model originally filed. The claims 
covered an article of manufacture, a moc- 
casin boot-pac formed of these patterns. 
The original patent was for an alleged new 
manufacture. The reissue is for a process or 
method. 

[This invention, beginning with an improved 
moccasin, changes into a new method of 
crimping a moccasin. Complainants say in 
the reissue, "but in order to admit of the ap- 
plication of machinery to sew the seams of 
our moccasins together, we were obliged first 
to invent and construct the new patterns 
herein shown and described." This they did, 
and these new patterns were claimed in the 
original patent of 1871. But then, "in order 
to join these new patterns together by ma- 
chine sewing, we were compelled to devise a 
new method of sewing the tip on to the front 
of the moccasin, as described above." In 
view of the peculiarly suggestive language of 
these paragraphs, and the fact that the first 
intimation of any "new method" appeal's in 
the reissue, is it not fair to infer that the new 
patterns were invented at the date of the orig- 
inal application, while the "new method" re- 
mained in embryo until the application for re- 
issue? EveiTthing indicates that this new 
method was an afterthought. In the original 
application, they allege that they enable the 
pac to be made by machinery by the use of 
these new patterns. In the reissue, they ad- 
mit that, in order to sew these "new pattei-ns" 
together, they were compelled to devise a 
"new method," and in describing this "new 
method" they do not describe how it is to be 
applied to their "new patterns;" but by 
means of a new figure show how it is to be 
used upon the old moccasin tip. The fact 
that new matter has been introduced into the 
leisue, and that the drawing has been 
amended, contrary to the statute, seems too 
apparent to require argument. Gill v. Wells 
[22 Wall. (89 U. S.) 1]; Russell v- Dodge [93 
U. S. 460]. 

[Reissue No. 6,098. Respondent submits: 
(1) That reissue No. 6,098 is not for the same 
invention as the original, and is void. (2) 
That, if valid, no infringement of the first, 
second, and liiird claims has been proven. 
(3) That complainants were not the first in- 
ventors of the subject-matter covered by the 
second claim, but that the same was patent- 
ed to Ware & Tilton, January 7, 1868. (4) 
That complainants were not the first invent- 
ors of the process covered by the fom*th 
claim; it being the same process used long 
previous in the manufacture of tongue or 
opera boots, of serge and leather, and in the 
hand-sewed moccasin. (5) That the only 
change made by complainants was the substi- 
tution of one well-knoirt^n seam for another, 
and that such substitution does not constitute 
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a patentable invention. Reissne No. 6,099: 
(1) That no infringement of any of tlie claims 
of this reissue has heen proven. (2) That the 
evidence shows only that respondent manu- 
factured the old and well-known "brogan" 
shoe or pac, which he had a right to do. It is 
submitted that, for the reasons assigned, com- 
plainants have shown no right tmder their 
bill.]3 

CLIPFORD, Circuit Justice. Persons sued 
as infringers in an agtion at law may plead 
the general issue, and, having given the re- 
quired notice in writing thirty days before, 
may prove, on trial, the special matters set 
forth in the act of congress, of which the fol- 
lowing are material to be noticed in the pres- 
ent case: (1) That the invention had been 
patented or described in some printed publica- 
tion prior to the supposed invention or dis- 
covery. (2) That the patentee was not the 
original and first inventor or discoverer of 
any material or substantial part of the thing 
patented. (3) That the invention had been in 
public use or on sale in this country for more 
than two years before his application for a 
patent, or tiiat it had been abandoned to the 
public. Rev. St. § 4920. 

Notices of the kind must be in writing, and 
must be given thirty days before the trial; 
and, if the defence is prior invention, knowl- 
edge, or use of the thing patented, the require- 
ment is that it shall state the names of the 
patentees and the dates of their patents, and 
when granted, and the names and residences 
of the persons alleged to have invented, or 
to have had the prior Imowledge of the thing 
patented, and where and by whom it had 
been used. Like defences may be pleaded in 
equity for relief against infringement, and 
proofs of the same may be given upon like no- 
tice in the answer. Proof to sustain the first 
defence is sufficient, if the patent introduced 
for the purpose, whether foreign or domestic, 
was duly issued, or the complete description 
of the invention was published in some print- 
ed publication prior to the supposed inven- 
tion or discovery, and the patent or printed 
publication will be held to be prior if it is 
of prior date to the patent in suit, unless tiie 
patent in suit is accompanied by the appli- 
cation for the same, or unless the plaintiff 
or complainant, as the case may be, intro- 
■duces parol proof to show that the invention 
was actually made prior to the date of the 
patent or prior to the time the application 
was filed. Nei gier the defendaztt nor respond - 
ent can be permittea top rove that the inven - 
tion aesarllJBd~'1g~the~a"ii egedJ^prior patent , 
or""Tlre"inventi6n described inthg_Erintedjpjibr 
liMLtionTTvas-Tnade'^fJtSgTKTSe^jda^ 
patent or 'prilaled publication, for-^-the^eason 
t hat th e patent or_pubiication^can- only-have 
iie eft'ect'as evidenceJiiat-is-given-to_them 
hytSS-^rdT^n^eBS. Unlike-that^theTSre- 
sumpEi5BnirTesp^t1:o the tnvention^escrib- 

3 [From 4 Cliff. 424.] 



ed In the patent in suit is, i f it is ac ^m- 
mnied _ by th p>-nppHcation, that'^it Tgg ^s JggdQ 
at the time the application was filedTand the 
plaintiff or complainant may, if he can, in- 
troduce evidence to show that it was made 
and reduced to practice at a much earlier 
date. 

Two reissued patents are the subject of the 
present suit, both of which are of the same 
date, and were obtained upon the surrender 
of an original patent previously Issued to the 
same patentees for certain aUeged new and 
useful improvements in the manufacture of 
moccasin boots and shoes, or boot and shoe 
pacs, as particularly described in the original 
specification. The power of the commission- 
er to cause a new patent for the same inven- 
tion to issue, in case the original is surrender- 
ed, is not questioned; nor is it denied that 
he, in his discretion, may cause several pat- 
ents to be issued for distinct and separate 
parts of the thing patented, upon demand of 
the applicant, and upon payment of the re- 
quired fee for each reissue. Rev. St p. 959, 
§ 4916. Separate examination will be given 
to each patent, though certain, parts of the 
specification in each are the same, having 
been borrowed from the original. As describ- 
ed in the original and in each of the reissues, 
the invention consists in so cutting the leather 
or material of which the pacs are manu- 
factured as to be able to do all the sewing 
of the upper parts by machinery, instead of 
by hand,— the latter being the method neces- 
sarily employed at present,— and it also en- 
ables the operator to improve the shape, and 
to so change the .position of some of the seams 
as to add very much to the durability of the 
pacs. Detailed description is then given, in 
the specification of the reissued patent for 
the moccasin boots or boot-pac, of the sev- 
eral pieces of which the pac is composed, by 
special reference to certain figures in the re- 
issued drawings, and in the exact words and 
figures contained in the original drawings. 
Appended to that is the description of the 
manner in which the leg of the boot-pac and 
the quarter and vamp are cut, the same be- 
ing given in the same words as in the sur- 
rendered patent, from which it appears that 
the leg of the boot-pac is made in two pieces, 
that the quarter is formed in one piece ci*oss- 
ing and passing forward of the seam in the 
leg and joining directly on to the vamp, and 
that the vamp is also stitched to the front 
part of the leg, all the seams being flat seams, 
which may be closed by sewing-machines. Ev- 
ery step in the process of cutting and stitch- 
ing the parts together having been describ- 
ed, the patentee proceeds to state that the • 
different parts are designed and arranged ex- 
pressly with a view to enable all the seams 
to be closed by machinery, and to dispense 
with hand-work altogether in the sewing, 
even to sewing on the soles, and that for that 
purpose all the patterns have been simplified 
so as to admit of lap-seams; and he ex- 
presses the belief that there never was a pac 
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made before In which lap-seams were ex- 
clusively used, nor in which all the seams, 
even to sewing on the soles, could be accom- 
plished by machinery, which, as he states, 
reduces the cost of manufacture very ma- 
terially, and allows the use of heavy ma- 
terial, for soles, and lighter and less expensive 
material for uppers. Both of tlie things pat- 
ented are called "pacs," from the manner in 
which they are used. They are made of a 
peculiar kind of leather called "moccasin" 
leather, and are cut large, to admit of pack- 
ing between the inside of the upper leather 
and the foot of the wearer. Boots and shoes 
are usually made to fit the foot; but the 
moccasin-pac, whether boot or shoe, is made 
much larger than the foot of the wearer, 
in order that it may contain the desired 
amount of packing for protection to the foot 
in extreme cold weather. 

Coming first to the reissue 6,098, which is 
the moccasin-boot, and which contains four 
claims, to the efEect following: (1) For a 
moccasin boot or shoe pac formed of five 
pails, cut as shown and described, and join- 
ed together by flat lapped seams, (2) For a 
moccasin boot or pac with the leg formed of 
two flat pieces cut as shown and described, 
and united by two lapped seams, one on each 
side of the leg, as shown and described. (3) 
For the quarter of a moccasin-pac cut in the 
form shown and described, and formed into 
one piece, for the use as specified. (4) For 
the described process of smooth-crimping the 
instep of a pac or moccasin, consisting m cut- 
ting the tip and front with edges of differ- 
ent lengths, and of dissimilar outlines, and 
bendiag, stretching, and compacting the 
edges, in the act of sewing with a flat seam, 
so as to cause them to coincide under the 
needle, the joining of the differential edg^ 
displacing and forcing out the leather of the 
two parts in such a manner as to form the 
crimp. 

Service was made, and the respondent ap- 
peared and filed an answer, in respect to the 
first patent, setting up, in substance and ef- 
fect, the following defences: First. That the 
reissued patent, 6,098, embraces and includes, 
both in the specification and claims, new 
matter, not described, suggested, or indicated 
in the specification of the original patent, nor 
shown in the drawings or patent office model. 
Second. That the invention described in the 
specification of the patent, and claimed in the 
seeon-d claim, was patented to the persons 
named in the answer prior to the supposed 
invention by the complainants. Third. That 
the patentees are not the original and fii'st 
'inventors of such part of the invention as is 
described in the specification, and claimed in 
the second claim of the patent, or any ma- 
terial or substantial part of that which is 
therein described. Fourth. That so much of 
said Invention as is so described and claimed 
in the second claim of the patent was in pub- 
lic use and on sale more than two years prior 
to the supposed invention by the complain- 



ants. Fifth. That the patentees were not the 
original and first inventors of any material 
or substantial part of the invention claimed 
in the fourth claim of the patent, but that the 
same was known to and in public use by 
the persons named in the answer prior to the 
supposed invention by the patentees. Sixth. 
That he has never infi'inged the first three 
claims of the patent 

The first defence, which is that the feature 
of the invention claimed in the fourth claim 
was not described nor indicated or suggested 
in the original specification, nor shown in 
the drawings or patent oflice model, finds 
support both in the specification and fourth 
claim of the reissued patent under considera- 
tion. Extended argument to sustain that de- 
fence is quite unnecessary, as it is scarcely 
possible to imagine what could be added to 
the description of the process of producing 
the crimp in the moccasin-boot, to render it 
more specific and intelligible than it now is, 
as incorporated into the specification of the 
reissued patent, nor is any argument neces- 
sary to show that every word of the descrip- 
tion is new matter, not found in the specifica- 
tion of the original patent, as that is apparent 
from a comparison of the two instruments. 
Corresponding addition is also made to the 
drawings, showing conclusively that the solic- 
itor who applied for the new patent did not 
deem the di-awings of the old patent sufiicient 
to illustrate the new feature added to the 
invention in the descriptive portion of the re- 
issued specification. 

Suggestions of an ingenious character are 
made in behalf of the complainants to show 
that an expert, in attempting to unite the 
described parts of the patented product by 
the lap-seam, might discover the means of 
bending, stretching, and compacting the edgos 
of the parts in the act of sewing, so as to 
cause them to coincide under the needle, as 
stated in the amended specification, and that 
by the joining of the differential edges the 
leather of the two parts would be displaced 
and forced out In such a manner as to form 
the crimp shown in the new figui'e of the 
drawings; but the patent law, in terms, re- 
quires more than that of the patentee before 
he is entitled to a patent. Before any invent- 
or shall receive a patent for his invention, 
he shall make application therefor in writ- 
ing, and shall file in the patent ofiice a writ- 
ten description of the same, and of the man- 
ner and process of making, constructing, 
compounding, and using it, in such full, clear, 
concise, and exact terms as to enable any 
pei-son skilled in the art or science to which 
it appertains to make, construct, compound, 
and use the same. Eev. St. p. 954, § 4888. 
Apply that rule to the original patent, and 
it is clear that, if the fourth claim of the 
reissued patent had been inserted in the orig- 
inal patent, it could not have been sustained 
for the want of a compliance with that im- 
portant requirement of the patent act. Cases 
ai'ise, undoubtedly, where a suggestion in the- 
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specification, or an indication in the drawings 
or patent oflaee model of tlie original patent, 
may be sufficient to justify an alteration or 
enlargement of the description of the inven- 
tion in the specification of a reissued patent, 
as where the change consists merely in the 
substitution of a difiEerent material from that 
of which a device is composed, or in the 
modification in the form of a device, or in 
the proportions of the ingredients; but 
where the alteration consists of a distinct 
invention, there ought to be found in the 
original specification enough to fairly apprise 
other inventors and the public that the in- 
vention includes and embodies such addi- 
tional feature. Seymour v. Osborne, 11 Wall. 
[78 U. S.] 544. Interpolations of new fea- 
tures, ingredients, or devices which were 
neither described, suggested, nor indicated 
in the original patent or patent office model, 
are not allowed in the reissued patent, as 
it is dear that the commissioner has no juris- 
diction to grant a reissue unless it be for 
the same invention as that included and em- 
bodied in the original patent, nor can any 
new matter be properly introduced into the 
specification, nor the patent office model or 
drawings, in a machine patent, be amended, 
except each by the other. Rev, St. p. 959, 
§ 4916. 

Beyond doubt the invention described in 
the original patent, though composed of the 
several parts therein described, is. In legal 
contemplation, a new and useful manufacture, 
and it is equally clear that the process of 
maliing an artlcie of manufacture is a dif- 
ferent invention from that of the product. 
Both may be included in the same patent, 
but the required description is as essential 
and indispensable in the one case as in the 
other. Viewed in the light o^ these sugges- 
tions, the court is of the opinion that the 
foui-th claim of the reissued patent is void. 
Patents, in certain cases, may be good in 
part and void in part, the rule being that 
whenever a patentee, through inadvertence, 
accident, or mistake, and without any fraud- 
ulent or deceptive intention, has claimed 
more than that of which he was the original 
and first inventor or discoverer, his patent 
shall be valid for all that part which is truly 
and justly his own, provided the same is a 
material or substantial part of the thing 
patented. Rev. St § 4917; Goodyear v. Prov- 
idence Rubber Co. [Case No. 5,583]. 

Special consideration must also be given 
to the second and third defences set up in 
the answer, as the attempt of the respondent 
in those two defences is to show that the 
matter claimed in the second claim of the 
patent in suit was patented to others prior 
to the supposed Invention by the complain- 
ants, and that the patentees are not the 
original and first inventors of any material 
or substantial part of what is claimed in 
that claim. Such defences, if well pleaded 
to the invention described in the patent, 
would be good defences, as the act of con- 



gress provides that the defendant in a suit 
at law may plead the general issue, and, 
having complied with the requirement as to 
notice, may give such special matters In evi- 
dence, and the provision is that if any one 
or more of the special matters alleged shall 
be found for the defendant, judgment shall 
be rendered for him with costs. Like de- 
fences may be pleaded In equity under like 
conditions, the allegation in the answer deny- 
ing infringement supplying the place of the 
general issue in an action at law. Under 
that pleading and notice, the respondent in 
an equity suit may prove that the invention 
described in the patent in suit had been 
patented or described in some printed publi- 
cation prior to the supposed invention by the 
patentee. Documentaiy evidence is required 
to sustain that defence, but, as before re- 
marked, the evidence is sufficient if the pat- 
ent introduced for the purpose, whether for- 
eign or domestic, was duly issued prior to 
the alleged invention described in the com- 
plainant's patent, or if the complete descrip- 
tion of the invention was previously pub- 
lished in some printed publication. Evidence 
of the kind must be held to be prior in point 
of time in all cases where the patent or print- 
ed publication precedes the date of the pat- 
ent in suit, imless the patent in suit is ac- 
companied by the application for the same, 
or imless the complainant introduces parol 
proof to show that his invention was made 
prior to the date of the patent, or prior to 
the time the application was filed. 

Proof of the kind is not admissible, on the 
part of the respondent, to show that the in- 
vention described in the supposed prior pat- 
ent or printed publication was made prior 
to their respective dates, for the reason al- 
ready stated. Under the second and third 
defences, as pleaded, the rule is that the 
patent in suit affords the complainants a 
prima facie presumption that the patentees 
are the original and first inventors of that 
which is therein described as their improve- 
ment Competent proof is requisite to over- 
come that presumption, as, for example, that 
the thing patented had been previously pat- 
ented to another, or that it had been pre- 
viously described in some printed publica- 
tion, or that the patentees are not the original 
and first inventors of the patented improve- 
ment, or of any material or substantial part 
of the same. Where the thing patented is 
an entirety, consisting of a machine or prod- 
uct, the respondent cannot escape the charge 
of infringement by alleging or proving that 
a part of the thing patented is found in one 
prior patent or machine, and another part 
in another prior patent or machine, and from 
the two or any greater nimaber of such ex- 
hibits draw the conclusion that the patentee 
is not the original and first inventor of the 
improvement in question. Instead of that, 
his plea, which In the action at law is the 
general issue, is addressed to the entire charge 
of infringement, which casts the bm'den to 
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prove, that charge upon the plaintiff or upon 
the complainant in the suit in equity. 

Infringement Is the charge made by the 
party seeking redress, and it is competent 
beyond all doubt for the defending party to 
show that he does not infringe at all, or 
that his machine, product, or manufactui-e 
infringes only a part of the claims of the 
patent in suit. Authority for that proposi- 
tion is found in the very nature of the issue 
between the parties, but the only authority 
for attacking the originality and validity of 
the patent is that given by the patent act 
Defences for that purpose must be addi-essed 
to the thing patented, and not merely to 
one of the separate features which it com- 
prises. More than one patent may be in- 
cluded in one suit, and more than one inven- 
tion may be secured in the same patent, in 
which cases the several defences authorized 
by the patent act may be pleaded to each 
patent in suit and to each invention included 
in the charge of infringement Gill v. Wells, 
22 Wall. [89 U. S.] 24. 

Combination patents may be mentioned as 
examples where more than one invention 
may be secured in a single patent, and in 
such a case the patentee may give the de- 
scription of each combination In one specifi- 
cation, and in that event he can secure the 
full benefit to each of the inventions by 
separate claims, referring back to the proper 
description in the specification. Cases of the 
kind often arise, and in such a case the partj-- 
charged with infi'ingement may plead and 
prove, if he can, the statute defences to each 
invention, just as if the two inventions had 
been embodied in separate patents. Ample 
support to that proposition is found in the 
language of the patent act and in the prac- 
tice of the courts, but where the patent de- 
scribes an entire invention as a machine, 
manufactm"e, or product, the defences spe- 
cially authorized by the act of congress must 
be addressed to the thing patented, and the 
evidence introduced to sustain the plea or 
defence must show that the thing patented 
had been previously patented to another, or 
that it had been previously described in some 
printed publication, or that the patentee was 
not the original and first inventor of the 
improvement, to entitle the defendant or re- 
spondent to a judgment or decree. Parol 
proof is sufficient for that pm'pose, if it shows 
that the thing patented was actually made 
and reduced to practice prior to the patented 
invention. Models made and used merely as 
experiments, and which were not capable 
of use as operative machines, cannot affect 
the right of a patentee holding a patent 
issued in due form. Seymour v. Osborne, H 
Wall. [78 U. S.] 539. Incomplete attempts 
to construct a machine amount to nothing 
as evidence to support such a defence, but 
if the evidence shows that it was complete 
and operative, even for a temporary use, 
and that its existence and use were within 
the knowledge of a few persons, it may be 



sufficient to establish the proposition that the 
thing patented was made and used by an- 
other prior to the patented invention. Coffin 
V. Ogden, 18 Wall. [85 U. S.] 120. 

Inventors may, if they can, keep their in- 
ventions secret, and if they do for any length 
of time they do not forfeit their right to ap- 
ply for a patent unless another in the mean 
time has made the invention, and secured by 
patent the exclusive right to make, use, and 
vend the patented product. Within that rule, 
and subject to that condition, inventors may 
delay to apply for a patent, but the patent 
act provides that the defendant or respond- 
ent in a suit for infringement may plead the 
general issue, and, having given the re- 
quired notice, may prove in defence that the 
patented invention had been in public use or 
on sale more than two years before the al- 
leged inventor filed his application for a pat- 
ent, and the provision in that event also is 
that if the issue be found for theparty setting 
up that defence, the judgment or decree shall 
be in his favor. Different phraseology was 
employed in the prior patent act, which made 
it necessary for the party setting up such a 
defence to prove that the invention Jiad been 
in public use or on sale with the consent and 
allowance of the patentee before his applica- 
tion for a patent. Decided cases adjudicated 
under that act and certain earlier acts, show 
that a very limited public use or sale of the 
invention with the consent and allowance 
of the patentee, if prior to his application 
for a patent, was sufficient to defeat the right 
of the inventor to the protection of the pat- 
ent act. Pennock v. Dialogue, 2 Pet. [27 U. 
S.] 19; Whitney v. Emmet [Case No. 17,583]; 
Ryan v. Goodwin [Id. 12,186]; Wyeth v. Stone, 
[Id. 18,107]. Congress, however, interfered, 
and provided that no patent shall be held to 
be invalid by means of such purchase, sale, or 
use prior to the application for a patent as 
aforesaid, except on proof of abandonment 
of such invention to the public, or that such 
purchase, sale, or prior use has been for more 
than two years prior to such application. 5 
Stat. 354. Public use or sale, even under 
that provision, which was in the nature of 
an amendment to the earlier patent act, in 
order to defeat the right of the inventor to a 
patent, must have been for the period men- 
tioned with his consent and allowance. Pier- 
son V. Eagle Screw Co. [Case No. 11,156]. 

Unlike that, the present patent act provides 
that the defending party, hg-ving given the 
requisite notice, may prove that the inven- 
tion had been In public use or on sale, in 
this country, for more than two years before 
the inventor applied for a patent, and that 
if that special matter is found in his favor 
he is entitled to the judgment or decree with 
costs. Construed in view of these sugges- 
tions, the better opinion is that the provi- 
sion in the present patent act is in the nature 
of a statute of limitations, and that it is 
sufficient to defeat the right of the appli- 
cant to a patent if it be shown that his in- 



lU Fed. Cas. page 231] 

vention had tieen in public use or on sale 
more than two years prior to his application, 
without proving that it was with his consent 
and allowance. 

Due proof of prior invention and practical 
use by another is sufficient to defeat the right 
of the applicant for a patent, because it shows 
that he is not the origuial and first inventor 
of the alleged improvement, even if the prior 
invention was only made and used for a day, 
if it cleai-ly appears that it was operative, 
and that it was actually reduced to practice, 
the rule being one of actual priority as defined 
by the niles of law and evidence. None of 
these principles are controverted by the par- 
ties in this case, but the defence of prior 
public use or sale stands upon a different foot- 
ing, and depends upon widely different proofs. 
As before remarked, the inventor may, if he 
can, keep his invention secret, and, if he 
does, no length of delay will debar his right 
to apply for a patent; but if he fails to keep 
it secret, and it goes into public use or is on 
sale for more than two years before he ap- 
plies for a patent, he forfeits all right to the 
same, and the person sued as an infringer 
may, if he gives the proper notice, plead that 
special matter in defence, and, if he proves 
it, the judgment or decree must be in his 
favor. In the former case the gist of the de- 
fence is that the invention was first made and 
reduced to practice by another, but in the lat- 
ter the gist of thedefence is that theinvention, 
though made by the applicant for the patent, 
went into public use or was on sale more 
than two years before the inventor filed his 
application for a patent. Nothing of the kind 
is pleaded in the answer, nor is there any 
proof in the record to support the proposition, 
if it had been well pleaded. Reliance for that 
purpose in pleading is placed upon that fea- 
ture of the answer in which it is alleged that 
so much of the invention as is claimed in 
the second claim of the patent was in public 
use or on sale more than two years prior to 
the supposed invention by the complainants. 
Sufficient has already been remarked to show 
that such a defence is unwarranted by the 
act of congress, which authorizes the defend- 
ant or respondent to plead the general issue 
to the declaration or bill of complaint, and, 
having complied with the condition as to no- 
tice, to give in evidence the special matters 
enumerated in the same section of the patent 
act. 

Patentees seeking redress for the infringe- 
ment of their patent must, undoubtedly, al- 
lege and prove that they are the original and 
fii*st inventors of the improvement, and that 
the same has been infringed by the party 
against whom the suit is brought. In the 
first place, the bm-den to establish both of 
those allegations is upon the party instituting 
the suit; but the law is well settled that the 
patent in suit, if introduced in evidence. a<* 
fords the moving party a prima facie pre- 
sumption that the first allegation is true, and 
has the effect to shift the burden of proving 
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the defence upon the defending party. 
Blanchard v. Putnam, 8 "Wall. [75 U. S.] 420; 
Seymour v. Osborne, 11 Wall. [78 TJ. S.] 538- 
Where the requisite statute defences are 
well pleaded, the defending party may give 
evidence to overcome that presumption; but 
if he does not plead and prove those defences, 
or some one of them, the prima facie presump- 
tion is sufficient to entitle the moving party 
to a judgment or decree. Suppose the rule 
were otherwise, and that evidence may be 
admitted, though the defence is not pleaded 
to show that the invention had TDeen in public 
use or on sale more than two years before the 
complainants filed their application for a pat- 
ent, still the concession would not benefit the 
respondent in the case before the com-t, as the 
record contains no evidence whatever that the 
invention made by the complainants was ever 
in public use or on sale, even for a day prior 
to their application for a patent; nor does 
the respondent set up any such theory, even in 
argument. His proposition, in contemplation 
of law, is altogether different What he con- 
tends is that the invention was made by oth- 
ers prior to the supposed invention by the com- 
plainants, and that the prior invention made 
by others was in public use or on sale more 
than two years before the complainants ap- 
plied for their patent. Knowledge of the 
complainants' invention was never acquu:ed 
•by the public before they filed then- applica- 
tion; nor is there the slightest proof in the 
record that the invention which they made 
ever went into public use, or was ever on 
sale, even in a single instance, before their 
application for a patent was filed. Even 
meritorious inventors must keep their in- 
ventions secret unless they apply for a pat- 
ent within two years; and if they do not, 
and their invention goes into public use, or 
is on sale in this country for more than that 
period before they file their application, the 
invention is forfeited to the public, whether 
it was in such public use or on sale with or 
without then: consent and allowance; and 
plea and proof of such special matter is a 
good defence for one charged with infringe- 
ment. Infringers may also plead and prove 
that the patentee of the patent in suit was 
not the ori^nal and first inventor of the im- 
provement in question; and they may prove 
the issue by showing that the invention; had 
been previously patented by another, or that 
it had been previously described in some 
printed publication, or that it had been pre- 
viously made and actually reduced to prac- 
tice before the invention was made by the 
patentee. Such proofs may be introduced, 
and, if they sustain the defence pleaded, the 
judgment or decree must be for the defending 
party. These issues, however, are very dif- 
ferent from the one raised by the defence, 
that the invention had been in public use or 
on sale in this coimtry more than two years 
before the patentee filed his application for a 
patent, as the latter defence still involves 
an element of laches on the part of the pat- 
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entee, in that he did not file his application 
for a patent at an earlier date, or keep his 
invention a secret from the public. 

All the remarks made in respect to the 
fourth defense, as herein arranged, apply with 
equal force to the fifth defence, which is also 
oveiTuled for the same reasons. Where none 
of the defences pleaded are sustained, the 
prima facie presumption that the patentee 
is the original and first inventor of the im- 
provement must prevail; and the patent in 
this case must accordingly be adjudged valid, 
Infringement being denied, the burden of 
proof is upon the complainants to establish 
the charge. Where the invention is embodi- 
ed in a machine, manufacture, or product, 
the question of infringement— which is a ques- 
tion of fact— is ordinarily best determined 
"by a comparison of the exhibit made by the 
respondent with the mechanism described in 
the complainants' patent. Comparisons of 
the kind have been carefully made by the 
court in this case, and the court is of the 
opinion that the respondent has infringed the 
first, second, and third claims of the com- 
plainants' patent for the boot-pac. Both par- 
ties gave evidence upon the subject; but the 
gi-eat weight of the proofs supports the af- 
firmative of the charge. Strong support to 
that view is also derived from the answer, \n 
which the respondent admits that he has 
made 4.491 pairs of boot-moccasins, in which 
the lips and fronts were cut with edges of 
different lengths and dissimilar outlines, and 
were united by sewing with a flat seam, sub- 
stantially as set forth in the fourth claim of 
the patent, the difliculty being to see how 
that could well be done without infringing 
the other three claims of the patent. With- 
out entering further into the details of the 
evidence, suffice it to say that the court has 
carefully examined and compared the several 
exhibits in view of ail evidence introduced, 
and is of the opinion, without hesitation, that 
the respondent has infringed the first three 
claims of the patent. 

Reissued letters-patent of the same date 
were also issued to the complainants for new 
and useful improvements in the manufacture 
of moccasin-shoes, or shoe-pacs, including 
some of the elements embodied in the patent 
previously described; and the specification 
states that the nature of the invention con- 
sists in the same peculiarities as those de- 
scribed in the specification of the prior-nam- 
ed patent Special reference is also made to 
the drawings annexed to the specification 
for a description of the various parts of which 
the invention is composed, to illustrate the 
relative positions of the several parts of the 
invention; and the patentees state that there 
is a free selection of stock in respect to the 
service each part is designed- to sustain when 
they are put together; and he adds that the 
principal benefit is found in the fact that the 
seams can be made flat and be stitched by 
machinery, thus avoiding all hand-work. By 
the specification it also appears that the 



quarter is formed in one piece, and that it 
joins du-ectly on to the vamp, and forms a 
flat seam, both at its junction with the top 
and with the vamp, allowing both of those 
seams to be stitched by machinery; and the 
specification also shows that the vamp is 
stitched to the other three parts of the thing 
patented by similar flat lap-seams, thus al- 
lowing them all to be closed by the sewing- 
machine, and without hand-work, in sewing 
the parts together; and the patentees fur- 
ther state that the different parts of the shoe- 
pac, as patented, are designed and arranged 
expressly with a view to enable all the seams 
to be closed by machinery, and to dispense 
with hand-work altogether in sewing, even 
to the sewing on of the soles, thereby redu- 
cing the cost of manufacturing the article veiy 
materially, and enabling the shoe-pacs to be 
made more rapidly, economically, and with 
less expense of material. Three claims are 
appended: (1) For a moccasin shoe-pae, form- 
ed of four parts, cut as shown and described. 

(2) For a shoe-pac with a quarter cut in the 
form shown in the third figure of the draw- 
ings, made in one piece, to surround the heel 
and extend forward to the vamp, as specified. 

(3) For the combination in a shoe-pac of the 
four parts shown and described when united 
together by flat lap-seams. 

Plenaiy authority is given to the defending 
party, by the patent act, to plead the genei-al 
issue in a suit for infringement; and, if he 
complies with the requirement as to notice, 
he may introduce evidence, and prove any 
one or more of the special matters specified 
in that act; and, if he proves one or more of 
them, he is entitled to prevail in the suit; but, 
if he does not give the required notice, he has 
no right to introduce such evidence; and the 
movmg party, in that event, if he introduced 
his patent in evidence, is entitled to the bene- 
fit of the prima facie presumption that he is 
the original and first inventor of the patented 
improvement. Agawam Woolen Co. v. Jor- 
dan, 7 Wall. I74r U. S.] 596; Blanchard v. 
Putnam, 8 Wall. [75 U. S.] 427. Separate an- 
swers in respect to each patent might have 
been filed by the respondent, or he might 
elect to state all his defences in each case in 
one answer, without waiving any of his legal 
right; but, in the latter case, the defences 
addressed solely to the patent for the boot- 
pac have no application to the patent for the 
shoe-pac. Argument to support that propo- 
sition is unnecessary, as the statement of the 
same is sufiieient to secure universal assent. 
Tested hy that rule, it is clear that the only 
defence set up in the second case is the de- 
nial of infringement 

Suffice it to say that the complainants, hav- 
ing introduced their patent in evidence, must, 
under the circumstances, be presumed to be 
the original and first inventors of the patent- 
ed improvement inasmuch as there is neither 
plea nor proof to the contrary. Neither plea 
nor proof appearing in the record to over- 
come the prima facie presumption in favor 
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of the complainants, the decree must he that 
the patent is valid, if the proofs are suflacient 
to establish thechargeof infringement. Ques- 
tions of infringement are questions of fact, in 
respect to which the parties are chiefly in- 
terested in the court's conclusions; and, in 
that view, it is not usually deemed necessary 
to enter much into the details of the evidence, 
as that would extend the opinion of the court 
to an imreasonable length. Due comparison 
of the exhibits has been made in this case, 
and the court is clearly of the opinion that 
the charge of infringement is fully proved. 

Decree for complainants upon both patents 
for an account of gains and profits to the 
extent of the infringement, and for .an in- 
junction to the same extent. 
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In re KELLER et al. 

[18 N. B. R. 331.] 1 

District Court, N. D. New York. Oct. 28, 1878. 

Bankruptct— Composition — Meetixg op Ceed- 
iTOKS — Creditors Entitled to Attend — False 
Statements Made by Debtor — Claims Passed 
ON BY Register. 

1. At a composition meeting only those cred- 
itors who prove their claims are competent to 
engage in or take part in its proceedings. 

2. At the second meeting in composition either 
party may furnish competent testimony, oral 
or written, on the question whether the compo- 
sition is for the best interest of all concerned. 

3. It is competent to produce any creditor 
and prove by him that he has been induced or 
biased to sign the resolution by any false state- 
ment, or by any evil practice of the debtor. 

4. If a claim is disputed on its merits, the 
register who presides at a composition meet- 
ing may examine and pass upon it subject to 
review by the court. His power is not limited 
to the postponement of the claim, as in the ease 
of a general meeting of creditors to elect an as- 
signee. 

PEn the matter of Jacob Keller and Allen 
J. Goodhue, bankrupts.] 

By J. D. HUSBANDS, Register: 

At the first meeting on composition, the 
examination of these alleged bankrupts was 
commenced, and, without completing it, my 
report was made; and it was agreed that the 
examination be completed at this second 
meeting on composition, and be returned to 
the court with my report of this meeting. 
At both meetings the resolution accepting 
the proposed composition is signed by cred- 
itors, and by others who appear by counsel 
it is opposed, or investigated with a view to 
future opposition, if deemed expedient, after 
a full hearing. Questions have arisen which, 
for greater certainty, and In view of contin- 
gent expense, are desired to be certified to 
the court or judge. 

First. — Can creditors who do not prove their 
claims in the bankruptcy proceedings appear 

1 [Reprinted by permission.] 
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and examine the debtors, and produce other 
testimony, if other testimony can be al- 
lowed, and take partin the proceedings of 
this meeting or any meeting on composition? 
I decide that at a composition meeting, only 
those creditors who prove their claims are 
competent to engage or talie part in its pro- 
ceedings. I fully appreciate the reasoning 
of Judge Hall, in Re Sheppard [Case No. 
12,753], which was a case before me as reg- 
ister. In that case the creditor who opposed 
the debtor's discharge, as between him and 
the debtor, had an unquestioned claim. So, 
in composition, any creditor named in the 
schedules can receive his share without 
proving his claim, because the debtor admits 
it, and is to pay it. But the hearing on com- 
position goes farther. It affects the rights 
of creditors inter se. The proof of a debt is 
in the nature of a bill of interpleader, in 
which the claimant is quasi the complain- 
ant, and all other creiiitors are quasi defend- 
ants. If creditors, who do not prove debts 
have the same right of examination as those 
who do, the latter may in this way be placed 
at the mercy of the debtors'; because if they 
examine for one purpose, they may do so for 
all purposes. Creditors proving debts have 
no means of knowing that persons who take 
part and make expense and delay, or do oth- 
er acts without proving claims, are in fact 
creditors, except on report of the debtors. 
They may or may not be creditors as be- 
tween themselves and the creditors who do 
prove their claims. Thy may be fully se- 
cured, and the creditors proving may be ig- 
norant of it Ex parte Traf ton [Id. 14,133] ; 
Bump, Comp. p. 8, and cases cited; In re 
Holmes [Case No. 6,632]; In re Mathers [Id. 
9,274]. Such persons have no standing in 
court, except as against the debtors. It 
should be stated that this is an involuntary 
proceeding against these alleged bankrupts; 
and the persons claiming to be creditors who 
have not proved their claims, and desire to 
be heard, are not the petitioning creditors, or 
any or either of them. 

Second.— The next question I certify is this: 
Creditors having a right to be heard and take 
part at this meeting propose to make proof 
of matters in opposition to said confirmation 
by testimony other than the examination of 
the debtors; that is to say, they propose to 
introduce aflarmative testimony to show, if 
they can, that it is not for the best interest 
of the creditors and all concerned to confirm 
said resolution. I decide and hold they are 
entitled to do so. By the terms of the act 
[of 1867 (14 Stat. 517)], the court on notice 
to the creditors, and upon hearing, shall in- 
quire, among other things, if it is for the 
best interest of all concerned to confirm the 
resolution and make it operative. By the 
terms of the order of reference, the register 
is to inquire into these matters "upon heai*- 
ing"; in a word, this is the "hearing" re- 
ferred to in and by the act, and is heard be- 
fore the register by the order of the court, 
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and by O. 36. The register is required to 
state in his report of the second meeting 
whether in his opinion it is for the best in- 
terest of all concerned to record the resolu- 
tion. I regard the "hearing" mentioned to 
he such a hearing by testimony as will dis- 
close the facts bearing on the question as 
to the best interest of all concerned. I have 
no means of pronouncing an intelligent opin- 
ion without such testimony, if it be offered. 
I therefore decide that either party may fur- 
nish on this hearing competent testimony, 
oral or written, on this vital question. It is 
held that the books of the debtors may be 
examined bj- an expert. In re Holmes [Case 
No. 6,632]; In re Weber Furniture Co. [Id. 
17,331]. See, also. Bump, Comp. 7, 8, 13; 
In re Scott [Case No. 12,519]; In re Weber 
Furniture Co. [Id. 17,330]; In re Holmes 
[Id. 6,632a]. I can hardly aid the court by 
multiplying authorities. 

Third.— Is it competent to produce any cred- 
itor and prove by him that he has been in- 
duced or biased to sign the resolution by 
any false statement, or by any evil practice 
of the debtors or either of them? I decide 
and hold that it is. The bankrupt act con- 
templates honesty and fair dealing, and 
equality among creditors, as among its most 
important features. Bump, Comp. 13, 14; In 
re Weber Furniture Co. [supra]. By anal- 
ogy. In re Baker [Case No. 763]; In re Kei- 
ler [Id. 7,648]; In re Wronkow [Id. 18,105]. 
The aid of the court can never be success- 
fully invoked deliberately to sanction or con- 
lirm a fraud by judicial determination that 
it is for the best interest of anybody. I 
make no suggestion, however remote, that 
there is or has been any fraud in this case. 
I am passing on the competency of proof, 
and stating a general principle. 

Fourth.— If a claim be disputed on its mer- 
its, may the register, who presides at a com- 
position meeting, examine and pass upon it? 
I hold and decide that he may, subject to 
i-eview by the court. This follows from the 
fact that the register is hearing the case as 
the court, except for review of final action. 
At a general meeting of creditors to elect an 
assignee, the power of the register over a 
disputed claim is limited by the act to the 
postponement of a claim he deems defective, 
or which should be investigated hj the as- 
signee. No power is conferred on him in 
case he holds it valid; and in that case it 
must be certified to the court as a matter in 
which there is an opposing interest. There 
is no such limitation of his power at a com- 
position meeting by the act, or by C O. 36. 
See cases supra, and Bump, Comp. 4, and 
cases cited; In re Spencer [Case No. 13,229]; 
In re Tifft [Id. 14,033]; In re Holmes [Id. 6.- 
(;;52a]. 

All of which is respectfully submitted. 

Rochester, N. Y., October 26, A. D. 1878. 

De L. Crittenden and M. W. Cooke, for 
creditors. 



WALLACE, Disti-ict Judge. I approve and 
confirm each of the rulings and decisions of 
the register upon the questions stated in the 
foregoing certificate. 
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In re KELLEY. 

[2 Lowell, 339; 1 9 Am. Law Rev. 167.] 

District Court, D. Massachusetts. Sept., 1874. 

EXTBABITION — WARRANT FOR ARREST — APPLIOA- 

Tiox TO President — Treaty with Great 
Britain 1842 — Manslaughter. 

1. A judge of the United States has authority 
to issue his warrant for the arrest of a supposed 
criminal, under the extradition treaty with 
Great Britain, and the statutes passed to aid in 
carrying that and similar treaties into effect, 
when due complaint is made to him, without a 
previous application having been made to the 
president. 

[Cited in Re Thomas, Case No. 13,887; Cas- 
tro V. De Uriaite, 16 Fed. 96.] 

2. In the treaty of 1842 with Great Britain 
(8 Stat. 576), manslaughter is not one of the 
enumerated crimes, and it is not inchided in 
murder, which is therein mentioned. 

Extradition. Hearing before the district 
judge upon a complaint charging Peter Kel- 
ley with murder committed on board a Brit- 
ish vessel on the high seas, and asking for 
his extradition. 

F. Dabney, for petitioner. 
W. A. Hayes, Jr., Asst. Dist. Atty., for 
complainant. 

2 [LOWELL, District Judge. I feel bound 
to explain why I issued my warrant on the 
sworn complaint of the consul without wait- 
ing for an executive mandate. The practice 
established in the Second circuit, which in- 
cludes the city of New York, where these 
cases more frequently occur, requires such a 
mandate. But a careful examination of the 
origin of the practice, and of the reasons for 
its adoption, have satisfied me that it ought 
not to be followed in a case now arising in 
another circuit. In Kaine's Case, 14 How. 
[55 U. S.] 103, a practice was approved by 
four of the judges which seemed to three of 
their brethren to be dangerously loose; and 
the point now under review was one of those 
upon which they differed. Both sides were 
argued by the judges with great ability; but 
the questions were not decided, because one 
of the eight judges joined with the four in 
denying the writ of habeas coi-pus, upon a 
point which did not touch the merits. When, 
therefore, the case came back to the circuit, 
Mr. Justice Nelson felt bound to follow his 



1 [Reported by Hon. John Lowell, LL. D.. 
District Judge, and here reprinted by permis- 
sion.] 

2 I From 9 Am. Law Rev. 167.] 



[14 Fed. Cas. page 235] 



(Case No. 7,655) KELLEY 



own convictions (Kaine's Case [Case No. 
7,597]), and tliat case Ms of course been 
taken as a precedent in the dlrcuit (Hen- 
rich's Case [Id. 6,369]; Farez's Case [Id. 
4,644]). The matters of evidence npon which 
he commented have been corrected by legis- 
lation (Act of June 22, 1860; 12 Stat. 84); but 
congress has made no change in the practice 
now in question. It is plain, from a study of 
the opinions of the learned judge in the su- 
preme covirt and on the circuit, that he 
thought there was danger of these cases be- 
coming a matter of mere routine. The key to 
his whole protest is found [in Re Kaine], 14 
How. [55 U. S.] 139, where he expresses this 
fear. He insisted, very properly, that extra- 
dition might involve questions of great deli- 
cacy and of political consequence, upon which 
the deliberate judgment of the president 
ought to be exercised- All this is true; but 
both the treaty and the statute provide for 
such a judgment, though they contemplate 
that it should be made up after, and not be- 
fore, the judicial investigation, as it evidently 
should be, not only to diminish the chances of 
the escape, but also that the whole case 
should be prosecuted before the final author- 
ity shall be called in to decide it The treaty 
says: "The respective judges, &c., shall have 
power, jurisdiction, and authority, upon com- 
plaint made upon oath, to issue a warrant for 
the apprehension of the fugitive or person so 
charged, that he may be brought before such 
judges, or other magistrates, respectively, to 
the end that the evidence of criminality may 
be heard and considered; and if, on such 
hearing, the evidence be deemed sufficient to 
sustain the charge, it shall be the duty of the 
examining judge or magistrate to certify the 
same to the proper executive authority, that 
a warrant may issue for the surrender of such 
fugitive." The statute follows the treaty al- 
most literally, but guards against the infer- 
ence which might be drawn from the con- 
cluding words which I have cited, that the 
duty of the executive is merely ministerial, 
by adding that the judge shall certify all the 
evidence, as well that originally submitted as 
that taken before him at the hearing, to the 
secretary of state. 9 Stat 302. 

[Now, it is apparent that the only possible 
occasion for certifymg all the evidence is that 
the secretary and president may exercise their 
own judgment upon it and accordingly we 
find that this is done. In the recent case of 
[Joseph Stupp, alias] Carl Vogt [Case No. 
13,562], the secretary overruled a learned 
judge on a question of law, and refused a 
warrant, which the judge had decided to be 
demandable, as of right, imder the treaty 
with Pmssia. Whether this practice was 
adopted in deference to Judge Nelson's vigor- 
ous argument I know not; but it is sound, 
and meets his objections, and that at the 
true point of time, when only a decision can 
be rendered with a full understanding of the 
case. It is true, as is remarked by Nelson, 
J., that the English statute takes up the mat-' 



ter by the other end, and requires an execu- 
tive warrant to precede the examination by 
the magistrate; but this is a clumsy and im- 
perfect mode, and is strongly objected to by 
a judicious and learned English writer, the 
only one who has treated this subject. After 
mentioning the imperfect operation of the 
English law and some remedies which had 
been suggested, this writer says: "The prin- 
cipal cause of the practical failure of the 
treaties Is felt at an earlier stage of the pro- 
ceedings. At present a demand has to be 
made upon the English government, and docu- 
mentary evidence submitted to the secretary 
of state. His warrant being issued, an ap- 
plication has then to be made to a magis- 
trate." He goes on to show how much oppor- 
tunity this course of pi'oceeding gives for the 
escape of the criminal; and says that out of 
four cases in which the executive writ was 
granted under the convention _with France, 
it was after so long an interval that only in 
a single case was the fugitive surrendered. 
"The obvious remedy for this," he adds, 
"would be to give to any magistrate the pow- 
er of issuing a warrant of arrest upon com- 
plaint made before him, without any previ- 
ous authorization from the secretary of state. 
This is the law in Canada, and has there been 
found to produce no ill result" Clarke, Extr. 
pp. 107, 108. Turning to the law of Can- 
ada, which is given on page 53 of the same 
treatise, we find language almost identical 
with that in our treaties and statute, giving 
power to magistrates to issue the warrant; 
and it is preceded by a recital that this mode 
is adopted "for preventing the escape of any 
person so charged, before a warrant can be 
' obtained from the governor." This law had 
been in force in Canada for years before the 
treaty with Great Britain was made, in 1842; 
and I have little doubt that the mode of pro- 
ceeding pointed out by the treaty and follow- 
ed by the "statute was adopted for the very 
purpose of preventing the unnecessary and 
dangerous delays, and the virtual severing of 
the true order of things which followed from 
making the executive examination first, and 
the judiciary afterwards. 

[In such a case as is now before me, of a 
seaman brought into one of our ports at the 
end of a voyage in the progress of which 
the crime had been committed, the execution 
of the treaty would be simply impossible, if 
an executive warrant must be obtained from 
Washington before a seaman could be law- 
fully detained. Considering the strong rea- 
sons, as well as the great preponderance of 
authority against the practice,— a preponder- 
ance which I find in the trealy itself, in the 
statute, and in the opinions of the greater 
number of the judges who have considered 
the question,— -and further that the reasons 
in its favor have lost their force in the pres- 
ent state of practice in the state depai-tment, I 
feel constrained to refuse to establish it in this 
district I am credibly informed that in Rob- 
bins's Case [Case No. 11,878], which lately 
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occurred before Judge Shepley, in the district 
of lilaine, the warrant was issued withiout a 
previous exequatur from tlie executive de- 
partment, the case was heard before a com- 
mission specially appointed for the purpose, 
and was duly certified to the secretary of 
state, who decided, upon the merits, that as 
the death of the wounded man occurred in 
Maine, and he could, therefore, be tried in 
either country, he should be tried here. This 
was in accordance with the nile laid down by 
a majority of the justices of the queen's 
bench in 5 Best & S. 645. But no objection 
was taken to the mode of proceeding-. I may 
add that this practice really reconciles the 
opinions of both the majority and the minor- 
ity in 14 Howard, the former of whom insist- 
ed on the impropriety of the judges obtaining 
leave to try a K&se from the executive, and 
the latter the danger of such a case being 
considered one of purely judicial cognizance. 
[Coming now to the evidence, it is entirely 
clear that it makes out a case of manslaugh- 
ter. This crime is not provided for by the 
treaty, which enumerates murder, assault 
with intent to commit murder, piracy, arson, 
robbery, and forgery. It was suggested that 
possibly the word "murder" might include 
manslaughter. But considering that both 
these words have the same meaning in Eng- 
land and America, and that all the woi-ds in 
the treaty are sti-ictly descriptive of well- 
Ivnown crimes whose definition is not at all 
doubtful, this construction cannot be admit- 
ted. As well might we infer that robbery 
included theft, or piracy mutiny. In all the 
discussions upon the subject it is assumed, 
though I am not sure whether there is any 
reported case that decides it, that murder is 
used in its legal sense. If all unjustifiable 
homicide had been intended, it would have 
been so expressed. Prisoner discharged.] 3 

[The following is the revised opinion of 
Judge Lowell, as reported in 2 Low. 339:] 

LOWELL, District Judge. I issued the 
warrant upon a sworn complaint made by 
H. B. M. consul at the port of Boston; and 
gaYe at length my reasons for not requiring 
a mandate from the president of the United 
States, to precede the arrest. The practice at 
this time in the Second circuit was to wait 
for such a mandate (Kaine's Case [Case No. 
7,597]; Henrich's Case [Id. 6,369]; Farez's 
Case [Id. 4,644]); and I explained how that 
practice had arisen, and endeavored to show 
that it was unsound. As the practice of the 
Second circuit has been changed, and accords 
with that of the First, and of all the others so 
far as I know, and as the treaty and statute 
are plain, I have not thought to print the 
argument, but merely reaffirm the point. See 
Re MacDonnell [Id. 8,771]. 

Upon the evidence I find that the crime 
committed was manslaughter; and this is not 

3 [From 9 Am. Law Rev. 167.] 



within the treaty, which mentions only mur- 
der, assault with intent to commit murder, 
piracy, arson, robbery, and forgery. It was 
suggested that murder might include man- 
slaughter. But considering that both the law 
and the language of the two countries are 
alike, and that the treaty desa-ibes well- 
known crimes by their technical names, this 
construction is inadmissible. As well might 
we hold that robbery includes theft; or pi- 
racy, mutiny. In an extradition treaty the 
greater crime does not include the lesser, be- 
cause the intent is to deliver up great crim- 
inals only. Prisoner discharged. 
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In re KELLEY. 

[19 N. B. R. 326.] i 

District Court, S. D, New York. Dec. 6, 1878. 

Bankruptcy — Membek of Insolvent Fikm — Pe- 
tition TO Bring Other Members in— Pow- 
er op Codrt to Grant Relief. 

The bankrupt was adjudicated upon creditors* 
petition. A petition was subsequently filed by 
the bankrupt and his assignee, alleging tliat at 
the time of the filing of the creditors' petition 
the bankrupt was a member of a firm which 
had debts exceeding three hundred dollars, and 
that it had assets to be administered, and prayed 
that the other members might be brought in and 
the firm adjudicated. Held, that the relief asked 
was not so obviously beyond the power of the 
court to grant that the petition should be sum- 
marily dismissed. 

[In the matter of James E. Kelley, a bank- 
rupt] 

Philo Chase, for petitioners. 
G. A. Seixas, for Barnum, 

OHOATE, District Judge. This is a peti- 
tion filed by Kelley, the bankrupt, and his as- 
signee, alleging that at the time of tbe filing 
of the creditors' petition upon which he was 
adjudicated bankrupt he was a member of 
a firm of Barnum & Co., consisting of the 
bankrupt and on« Barnum; that said firm 
was then insolvent; that it then had and 
still has debts exceeding three hundred dol- 
lars; and that there then were and still are 
firm assets to be administered; that the ad- 
judication of the firm and of Barnum is neces- 
sary to the administering of the estate of 
Kelley in this court; ana that Kelley cannot 
obtain any discharge unless Barnum and the 
firm shall be brought in; and the petition 
prays that Barnum and the firm of Barnum 
& Co, be adjudicated bankrupt in this pro- 
ceeding. 

An order to show cause having been issued 
against Barnum, he appeared and filed cer- 
tain objections to the jurisdiction; and it is 
urged on his behalf that a copartner and a 
firm can be adjudicated only on the volun- 
tary petition of all the partners, or on the 
petition of one or more of them against those 
who refuse to join, or upon the petition of 

1 [Reprinted by permission.] 
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one-fom-th in Bumber and one-third in amount 
of tlie firm creditors, alleging an act of bank- 
ruptcy; tliat the proceedings for the adju- 
dication of Barnum and Barnum & Co. can 
be only in conformity with general order No. 
IS, and that to bring Barnum into this pro- 
ceeding involves the absurdity of amending 
the creditors' petition by turning it into a 
petition of the firm creditors, since upon such 
a petition alone Barnum and the firm could 
have been actually adjudicated in this pro- 
ceeding; that the proper and only proper 
coulee for Kelley to bave taken when he 
found that he was proceeded against by his 
creditors, if he wished to obtam a discharge, 
was to file an original petition against Bar- 
num for the adjudication of the firm, and then 
obtain a stay of the other case; that this 
mode of proceeding is irregular and not au- 
thorized by the statute or by the general or- 
ders. 

It is true that this mode of proceeding 
for the adjudication of a firm is not appar- 
ently contemplated by general order No. IS; 
but hi Re Greenfield [Case No. 5,773], No. 
212, hi this court, in which a voluntary pe- 
tition was filed by Greenfield in August, 1867, 
after the adjudication and the appointment of 
an assignee and the discharge of the bank- 
rupt, a petition was filed by the assignee 
showing that at the time of the filing of the 
petition Greenfield was a member of a firm 
then havmg debts exceeding three hundred 
dollars and assets, which firm debts had been 
set forth in his schedules, and that the firm 
was then and stUl was insolvent, ajid pray- 
ing that the copartner and the firm be brought 
in and adjudicated bankrupt in that proceed- 
ing; and upon that petition and the default 
of the copartner an adjudication passed 
against the copartner and the firm. It was 
held to be" the duty of the assignee, as the 
representative of the creditors of Greenfield, 
being unable in any other way to obtain full 
control of the estate of the bankrupt, thus to 
bring in the other partner and the firm. In 
re Greenfield [Id. 5,772]. In the case of In re 
Grady [Id. 5,654] a similar ruling was made 
after argument and careful exammation of 
the question by the district judge of South 
Carolina. These cases do not appear to have 
been questioned in any later authorities; and 
while the relief given is not expressly au- 
thorized by the statute, and is not contem- 
plated in the general order, it was in further- 
ance of justice, and is based on the theory 
that the bringing in of the copartner is neces- 
sary to the complete administration of the 
estate of the bankrupt hi the manner provid- 
ed for in the statute itself. 

In the present case the bankrupt himself 
johis in the petition. He has an interest in- 
dependent of that which the assignee has 
as the representative of the creditors; for 
without bringing in the copartner, he cannot 
get the discharge which it was clearly the in- 
tention of the act that every adjudicated 
bankrupt, except in the cases and for the 
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causes for which it is withheld, should be 
permitted to apply for and receive. The two 
decisions are precedents, therefore, for en- 
tertamhig this petition, unless the fact that 
the present proceedings were commenced by 
a creditors' petition is sufficient to distinguish 
it from those cases. 

It was insisted that to brhig in the copart- 
ner in this proceeding is, in effect, to allow an 
amendment of these proceedings from the 
commencement, to make it what it must have 
been to have brought the firm in originally 
upon a creditors' petition; that is to say, the 
case of a petition by one-fourth m number 
and one-third in amoimt of the firm creditors, 
allegiQg the insolvency of the firm and an 
act of bankruptcy of the firm. If the relief 
implies that absurdity, of course it is impos- 
sible. It is evident, however, that it does 
not. There is no need to amend or change the 
orighial petition in this case. When the ad- 
judication passes upon a creditors' petition, 
the petitioning creditors cease to be parties 
to the cause. From tiiat pohit the case be- 
comes the case of the bankrupt. He and his 
creditors are the only parties before the court, 
and, so far as the relief now sought is con- 
cerned, it seems to be immaterial how he got 
into bankruptcy. The power of the court 
over his estate is the same whether he was 
adjudicated on his own or on his creditors' 
petition. The nature of the preliminary pro- 
ceeding affects his right to a dischai-ge, or 
the conditions on which he can have a dis- 
charge, but so far as regards the power of the 
court to grant this relief there seems to be 
no greater difficulty in the one case than in 
the other. If it be conceded that this relief . 
should not be granted for the pm-pose or with 
the effect of bringing in a copartner against 
his will, in any case except in a case author- 
ized by Rev. St. § 5121, that is "on the peti- 
tion of such partners or of any one of them, 
or on the petition of any creditor of the part- 
ners," yet, in the present case it may be said 
that this section will be substantially as well 
as literally complied with if Barnum is 
brought in on the petition of Kelley, his co- 
partner, although, in the cases above referred 
to, the copartner was brought in only upon 
the petition of his and his creditors' legal rep- 
resentatives. There was a difficulty of an 
apparent departure from the statute in those 
cases which does not apply to this. 

The fact that the general order No. 18 does 
not provide for such a case seems not de- 
cisive on the question of the jurisdiction. Sec- 
tion 5121 provides that in all other respects, 
except as provided in that section, "the pro- 
ceedings against partners shall be conducted 
in the like manner as if they had been com; 
menced and prosecuted against one person 
alone." In conformity with this require- 
ment, the general orders provide for the case 
of a copartner objecting to being adjudged 
bankrupt, and gives such refusing partner 
the same opportunity to deny and contest the 
fact of insolvency as in the case of an indi- 
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vidual. Where, hoTvever, one of the part- 
ners is the petitioner, no act of bankruptcy 
need he alleged or proved, the only issue be- 
ing whether the insolyency exists, and wheth- 
er the facts as to the amount of the firm debts 
and the residence or place of business of the 
partners is such as to bring the case within 
the jurisdiction of the court. The objection 
made here, therefore, that no act of bank- 
ruptcy is alleged seems not to be tenable, 
since the adjudication is asked on the peti- 
tion of a copartner. Nor does the fact of a 
prior refusal of the copartner to join seem 
to be made by the statute a jurisdictional 
fact which it is necessary to prove. 

The questions raised on the preliminary ob- 
jections are important and difficult But, 
without passing finally on them, an order 
will be entered that the respondent put in 
an answer to the petition. He may, in his 
answer, plead to the jurisdiction, and he may 
be able to state other facts which, if proved, 
will defeat the petition, and upon petition, 
answer, and proofs, all the questions raised 
can be fully discussed and considered. All 
that is determined now is, that the relief 
asked is not so obviously beyond the power 
of the court to grant that the petition should 
be summarily dismissed. 
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KELLEY V. GREENLBAF et al. 

[3 Story, 93.] i 

Circuit Court D. Massachusetts. Oct. Term, 
1843. 

Partnekship — Funds Diverted to Individual 

Purposes — Funds Tuaced — Treated as 

Trust — Equitable Relief. 

1. "Where a partner fraudulently, without the 
consent of his co-partners, applies the partner- 
ship funds to his private purposes and profit, 
or invests the same in his own name and for 
his own use, his co-partners may, if they can 
distinctly trace the investment, follow it, and 
treat it as trust property held for the benefit 
of the firm, by the partner or by any person in 
whose hands it may be, except a bona fide pur- 
chaser, without notice. 

[Cited in Edwards v. Entwisle, 2 D. C. 46. 
Cited in brief in Wells v. M'Geoch, 71 Wis. 
196, 35 N. W. 779. Cited in Gray v. Kerr, 
46 Ohio St 658, 23 N. B. 138; Bosworth 
V. Hopkins, 85 Wis. 59, 61, 55 N. W. 424.] 

2. The same rule also applies to trustees and 
agents, and exists, not only in equity, but at 
law, wherever the right is of a legal nature. 

[Cited in Lefever v. Underwood, 41 Pa. St. 
509; Johnson v. Hersey, 70 Me. 77.] 

3. In the present case, a bill was brought by 
A., against the representatives of his deceased 
partner B., and it appearing that B., without 
the knowledge and consent of A., appropriated 
certain partnership funds to the purchase of real 
estate, upon which tliere was a certain mort- 
gage, it was lield, that a decree be rendered in 
favor of the plaintiff, and the real estate be sold 
under a master, and the proceeds be applied, 
first to the discharge of the mortgage, and the 
residue to the discharge of the debt due from 
B. to the partnership. 

1 [Reported by William W. Story, Esq.] 



Bill in equity. The present bill was filed 
by Morris Kelley, the surviving partner of 
Osgood Hoyt, against the administrator, wid- 
ow and heirs of the said Hoyt, cei-tain per- 
sons having an interest in the real estates, 
which are the subject of the bill, being made 
parties, and stated in substance: That the 
said Hoyt and Kelley entered into partner- 
ship on the 22d day of January, 1834, as stone- 
cutters, and continued to carry on their busi- 
ness, as partners, until the partnership was 
dissolved on December 22d, 1841, by the death 
of the said Hoyt. That in che courae of the 
said partnership, they became possessors of 
certain property, consisting of tools, stone, 
notes, accounts, &c., five-eighths of the sloop 
Almira, a certain store and land in Charles- 
town square, and a parcel of land in Cause- 
way street, in Boston. That the said parcels 
of land were purchased by them with their 
coprartnership funds, and on account of the 
partnership, and were always held, enjoyed 
and managed as a part of the copartnership 
stock; that in the year 1837 a granite stone 
building was erected by them on the land in 
Charlestown square out of the copartnership 
funds, and for copartnership use. That in 
account of stock taken on January 1st 1839, 
all of the foregoing property was included, 
and set down as belonging to the copartner- 
ship stock, of which the said Hoyt and Kelley 
were equal owners, and weie to share alike. 
That the said Hoyt had, from the first, and 
continued to have to the day of his death, the 
sole charge and management of all the finan- 
cial affairs of the concern, receiving all the 
money, and making all the payments, keep- 
ing the books and accounts, and having 
charge of the papers, and the general care of 
all the property and concerns, except as to 
the stone and tools in the stone yard, and the 
management of the work there, and the exe- 
cution of the jobs and contracts there, which, 
during the whole time of the partnership, was 
under the direction of the said Kelley. That 
when the said account of stock was taken, 
the said Hoyt agreed to pay and discharge all 
debts and demands of every nature then due 
and owing from the partnership, and would 
save the said Kelley harmless from all debts 
and demands, excepting that all contracts for 
work and materials, or any thing connected 
with the business of the firm made in 1838, and 
to be performed after January 1st, 1839, should 
be paid and discharged by the copartnership. 
That on February 2nd, 1840, they borrowed 
$1,500 from John Ford, for copartnership 
purposes, on a mortgage upon their said land 
in Charlestown square, to secure the note of 
the said Kelley and Hoyt, payable in three 
years, the whole interest of which, up to the 
death of Hoyt, was paid by him from the 
copartnership funds, and charged in the com- 
pany's books. That between January 1st, 
1839, and December 22d, 1841, the said Hoyt, 
as managing partner, received on the said 
firm's account $48,000 and upwards, and paid 
out for copartnership liabilities and pui-poses, 
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$37,361.09; and that the said Kelley drew 
out of the concern, during the same time, the 
siun of $1,422,98, and that the residue of the 
said partnership money, it being upwards of 
$9,600, so received hy the said Hoyt, remains 
due from and unaccounted for by him to the 
concern. That the said Hoyt died leaving 
a widow and two children, minors, and the 
said [Thomas] Greenleaf was duly appointed 
administrator, and accepted the trust. That 
at the death of the said Hoyt the joint debts 
due from the said firm amounted to $7,400, 
exclusive of the claim of the plaintifE, and the 
^ copartnership assets, after being collected and 
sold, amounted to $5,480.84, and that there 
are various debts still due, and a large bal- 
ance due to the said plaintiff, for which the 
said property is and should be holden to him. 
before the administrator, or heirs and widow 
of the said Hoyt, ought to have any portion 
thereof; but taasmuch as the title to one un- 
divided half of the said copartnership atssexe. 
in said estate is now, by the strict rules of 
the common law and the form of the Convey- 
ances, in the said two children of the said 
Hoyt, and as the same is also subject to the 
said widow's right of dower therein, the 
plaintiff cannot, without the aid of a court of 
equity, wind up the partnership concerns and 
make the said property, now existing in the 
shape of real estate, available for the pay- 
ment of the partnership debts now outstand- 
ing, nor of the plaintiff's just claims thereon. 
That the plaintiff has received nothing from 
the said Hoyt's private estate since his de- 
cease, nor can he collect any thing therefrom, 
as the same is supposed by his administrator 
to be insolvent. 

The bill further sets forth, that the said 
Hoyt, in the month of April, 1839, without 
any concert with the plaintiff, and without 
his previous knowledge, and (as the plaintifE 
at the time supposed) on his private account, 
purchased a certain lot of land in Charles- 
town, situated on Bow street, and took the 
conveyance thereof in his own name, and 
erected a dwelling house thereon, which he 
occupied to the time of his death. But the 
plaintiff has since discovered, that the said 
Hoyt wrongfully and fraudulentiy applied 
the copartnership funds to the whole payment 
for the said land, and to the whole cost of 
the said dwelling-house thereon. That the 
plaintiff discovered this misappropriation, dur- 
ing the last sickness of the said Hoyt, and 
that the said Hoyt, shortly before his deatn, 
declared, that the said dwelling house be- 
longed as much to the plaintiff as to him, 
(Hoyt), and that it was built out of the firm's 
money, or words to that effect; and that the 
plaintiff afterwards found the deed thereof, 
filed with the other deeds of the copartnership 
lands in Charlestown square and in Cause- 
way street, and the other i^apers and docu- 
ments of the firm. That the plaintiff be- 
lieves, that Elias H. Davidson claims to hold 
a mortgage upon the said dwelling house in 
Bow street, to secure a private debt due from 



the said Hoyt to him, as administrator of his 
father, Elias Davidson. That the said minor 
children, to whom one undivided naif of tho 
said property equally descends in fee, are 
incapable of conveying the said real estate to 
the plaintiff, as surviving partner, so as to 
enable him to wind up, adjust, and liquidate 
the affairs of the concern. That the said 
widow claims, that she is entitled to dower, 
and that the said Greenleaf claims to hold the 
said real estate as the private property of the 
said Hoyt, and threatens to sell the same for 
the payment of the private debts of the said 
Hoyt The bill concludes with a prayer, that 
the said real estate may be deemed to be 
partnership property and assets, and that the 
same may be ordered to be sold for the pur- 
pose of winding up the partnership concern, 
and that a receiver be appointed, and that the 
administrator, widow, and heirs be restrained 
and enjoined from proceeding to take any 
measures to sell the same, or to have dower 
set off to the said widow, until the relative 
rights of all parties can be settled and deter- 
mined. 

The answer admits generally the facts 
stated in the bill, and goes on to state, in an- 
swer to certain interrogatories, that one or 
two days before the day of the decease of 
said Hoyt, the defendant, Greenleaf, called 
to see said Hoyt, at his request, which was 
suggested to him by Mr. Wesson; "and said 
Hoyt then asked or requested him (Green- 
leaf) to take charge of his business, and his 
accounts, and said if he would he should die 
in peace, as he tKought he would take good 
care of his children. He declined; but, 
after earnest solicitation, consented. He 
questioned said Hoyt about his business, 
who said, "You and Kelley (who was then 
present) go down stairs and fix it up, and let 
me know." They went down, and looked 
over the books some five or six hours, dur- 
ing which time said Hoyt sent for Grefenleaf 
a number of times, and when he went up 
stairs to see said Hoyt, he sometimes found 
him wandering, and out of his head. He 
found the books so confused, that it was im- 
possible to make any satisfactory statement 
of the state of the firm to said Hoyt, and so 
informed said Hoyt. He then asked said 
Hoyt, if he was not well enough acquainted 
with the partnership affairs, to make an of- 
fer of what he would take for his interest 
therein? Said Hoyt replied, he thought said 
Kelley ought to pay, for the use of said 
Hoyt's wife and children, about twelve hun- 
dred dollars, and then he, (said Hoyt,) would 
give up all. Said Kelley, after consultation 
with him, (said Greenleaf,) declined this of- 
fer, which he communicated to said Hoyt, 
who was then desirous to have said Kelley 
make him an offer of what he would give 
for said Hoyt's interest in said partnership. 
This Kelley declined. He then asked Hoyt, 
"How this house stood?" (meaning the 
house near Bow street, where said Hoyt 
died.) Hoyt replied, "The house belongs as 
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much to Kelley as to him," (Hoyt.) At this 
time, said Kelley was present, and one oth- 
er person, Tvhom he does not now recollect 
The answer goes on to state, that as admin- 
istrator and guardian, as aforesaid, the de- 
fendant claims the estate near Bow street 
as the private and separate estate of the 
said Hoyt. That he has, for the purpose of 
closing the business of said estate, threat- 
ened to apply for leave to sell the said estate 
near Bow street, but has not intended so to 
do until this honorable court decides the 
rights of the several parties to the said Bow 
' street estate. 

The cause was set down for a hearing up- 
on the bill, and answers, and evidence. 

Mr. English, for plaintiff, 

James Dana, for defendants. i 

For the plaintiff the following points were 
made: (1) That Hoyt purchased the land 
and built the house out of the copartnership 
money. (2) That Hoyt was the managing 
partner, and had the care of the books and 
money, while Kelley's branch was the exec- 
utive department in the stone yard. (Hoyt 
and Kelley were stone cutters and dealers in 
building stone.) (3) That Hoyt abstracted 
the funds to buy the said land, and build the 
said house, from the copartnership funds, in 
fraud of Kelley, and the copartnership cred- 
itors, and concealed this misuse of the money 
from Kelley until shortly before his death. 
(4) That Kelley's copartnership lien on the 
funds so used fraudulentjy by Hoyt, who 
stood in the relation of trustee or agent for 
the concern, continues, notwithstanding 
their conversion into real estate, as against 
Hoyt and his personal representatives. (5) 
That Davidson, the mortgagee of the house, 
who appears to have taken the mortgage 
without notice, and bona fide to secure a 
loan of $1000 to Hoyt, has the higher equity 
to the extent of his mortgage. But as to 
the equity of redemption beyond the mort- 
gage, Hoyt in his life time, and his heirs 
since his decease, are the trustees thereof 
for the benefit of the surviving partner and 
copartnership creditors. The object of the 
bill is to have the real estate sold and ap- 
plied to payment of joint debts, and the co- 
partnership balance due to the surviving 
partner, and the residue, if any, distributed 
according to the interests of the parties. 
Hoyt's heirs at law are minors, but Green- 
leaf has been appointed guardian ad litem. 

For the defendants the following points 
were made: As to the case of the estate on 
Charlestown square, and the estate on 
Causeway street, mentioned in the bill, the 
defendants are satisfied, that they were pur- 
chased with partnership funds for partner- 
ship purposes, and always intended by the 
partners to be held and used for partnership 
purposes. Under this state of facts the 
cases of Hoxie v. Carr [Case No. 6,802]; 
Burnside v. Men-ick, 4 Mete. (Mass.) 537; 
Dyer v. Clark, 5 Mete. (Mass.) 562; and 
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Howard V. Priest, Id. 582,— seem decisive, 
and the defendants will not therefore object 
to the prayer of the bill as to the two es- 
tates above named. But as to the estate on 
Bow street, the defendants do object to the 
prayer of the bill, and claim to hold the same 
as the separate estate of Hoyt, the deceased 
partner. (1) As to this estate, they do not 
admit, that it was purchased with partner- 
ship funds, or for partnership purposes. (2) 
If it was purchased with partnership funds, 
they do not admit, that Hoyt was such a 
trustee for the firm, that the investment was 
made for the benefit of the partnership, and 
can now be followed and reached by the 
surviving paitner. (3) If this estate was 
purchased with partnership funds, and the 
evidence should satisfy the court of this fact, 
the defendants contend, that there was an 
agreement between the partners, that Hoyt 
should make the investment for his private 
account; or that Hoyt made the investment, 
and constructed the house, with the knowl- 
edge and assent of Kelley, his partner. 

STORY, Circuit Justice. The cause at the 
argument has been narrowed down to the 
simple consideration, whether the house near 
Bow street, called for distinction's sake the 
Bow street house, is to be deemed partner- 
ship property or not. The principles of law 
involved in the cause do not, in my judg- 
ment, involve any serious doubts. In the first 
place, it is a general rule in equity, that if 
a trustee, conti-ary to his duty, ' invests the 
property of his cestui que trust, or beneficiary, 
in any other propeity, either real or personal, 
the beneficiary has a right, if the wrongful 
conversion shall be clearly made out, and the 
property can be distinctly traced, to follow 
it into the hands not only of the trustee, but 
of any other party claiming under him, who 
is not a bona fide purchaser thereof for a 
valuable consideration, without notice. I need 
not cite particular eases on this point They 
will be foimd cited and commented on in 2 
Story, Eq. Jur. §§ 1258-1260. In many cases, 
the same doctrine is upheld at law, wherever 
the right is of a legal nature; of which the 
cases of Scott v. Surman, Willes, 400, and 
Taylor v. Plumer, 3 Maule & S. 574^576, 
afford striking illustrations, founded upon 
very different circumstances. The same doc- 
trine is equally as applicable to cases of 
agents as it is to cases of trustees. Story, Ag. 
§ 205, and authorities there cited. In the next 
place, partners fall within the same predica- 
ment as trustees and agents. Indeed, their 
functions, rights and duties, in a great meas- 
ure, comprehend those both of trustees and 
agents. See Story, Partn. §§ 130, 131, and au- 
thorities there cited. The result of these prin- 
ciples is, that, if a partner fraudulently or 
improperly, without the consent of his part- 
ners, applies the partnership funds to his 
own private purposes, or for his own private 
profit or emolument, or invests the same im- 
properly in his own name and for his own 
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use, the other partners have a right, if they 
can distinctly trace the investment, aBd elect 
so to do, to follow the partnership funds into 
the new investment, and treat it as trust 
property held hy that partner for the benefit 
of the firm, and as liable to be accounted for 
by any pei-son, into whose possession the same 
may come, who is not a bona fide purchaser 
for a valuable consideration, without notice. 
Hence, if the defrauding partner dies, his 
representatives can stand in no better situa- 
tion than the partner himself would, if liv- 
ing; and the same rule applies to the pri- 
vate creditors of the deceased partner; they 
are not entitled to make claim thereto any 
more than they can to any other mere trust 
property held by the deceased. Upon these 
grounds, the mortgagee, Davidson, is entitled, 
to the extent of his mortgage, to be protected, 
and to have a priority of right of payment out 
of the Bow street estate, as being such a 
purchaser. But neither the widow, nor the 
children, nor the administrator, nor the pri- 
vate creditors of Hoyt, are entitled to any 
such protection or priority. 

The whole question here, then, resolves it- 
self into these questions: (1) Whether the 
partnership funds have been applied to the 
purchase of the Bow street house. (2) "Wheth- 
er, if so applied, it has been a secret and 
fraudulent application of those funds; or has 
been done without the express consent of the 
plaintiff, C^elley), or without his implied con- 
sent, resulting from his Imowledge of the 
facts, and his acquiescence in the appropria- 
tion. In my judgment, both of these ques- 
tions must be answered in the affirmative, 
and In favor of the plaintiff. And I will very 
briefly state the grounds of this opinion. 

In the first place, there is direct and positive 
evidence, that a considerable part of the pur- 
chase money for the Bow street estate was 
actually paid out of the partnership funds. 
The check drawn on the Phoenix Bank for 
?oOO, was clearly so; and the direct evidence 
of several witnesses proves, that other sums 
were also paid and admitted by Hoyt to have 
been paid out of the partnership funds. The 
whole cost of the investment seems to have 
been about §3000. Of this $1000 was borrow- 
ed of Davidson by Hoyt, for which the mort- 
gage was given; and is now a lien or charge 
on the estate, entitled to prior satisfaction. 
This is admitted on aU sides. Of the remain- 
ing $2000, the presumptive proof seems very 
strong, that besides the $500 check, the $400 
paid to Mullikin and the $800 paid to Evans, 
were paid out of the partnership funds. Cer- 
tainly a part of Evans' bill was so paid. The 
total absence of all proof of any private 
funds of Hoyt, capable of being applied, or 
actually applied, to discharge the debt, seems 
to furnish aid and strength to this conclusion. 
The onus proband! is certainly on the repre- 
sentatives of Hoyt, under the circumstances 
of the ease, to show some mode by which 
these debts were paid out of his private 
funds, especially as it is manifest, that Hoyt 
14FED.CAS. — 16 



did, in fact, apply the partnership funds to 
these purposes, and, what is most material, 
without ever charging himself with a single 
dollar in the books of the firm, although he 
exclusively kept them. Upon the death of 
Hoyt, a large deficit is found in the funds of 
the firm, all of which were in Hoyt's hands, 
and exclusively under his management. How 
is this deficit accounted for? In no way. 
Not a scrap of proof to show the time, or the 
mode, or the occasion of using them. Take 
then the case in this aspect, and we see, that 
there is a large deficiency in the assets of the 
firm, held by Hoyt; we know that a part of 
the money of the firm was applied to pay for 
the house; and we have no evidence, that 
there were any private funds of Hoyt appli- 
cable or applied to the purpose. Under such 
circumstances, the reasonable conclusion is, in 
the total absence of all counter proof, that the 
assets of the firm, to the amount of the $2000 
remaining after deducting the mortgage, were 
supplied from the partnership funds. Hoyt, 
at his death, is admitted to have been insol- 
vent. 

Then, in the nest place, were the funds so 
applied, withdrawn and applied with the 
consent of the plaintifE (Kelley), or with his 
knowledge or consent, or were they fraudu- 
lently so withdrawn and applied? In the first 
place, we must look at the means of knowl- 
edge possessed by the plaintiff (Kelley), and 
whether there is any reason to suppose, that 
the funds had been or were about to be ap- 
plied. No cross bill has been filed to sift 
his conscience on this point; and therefore, 
we may presume, that the inquiry has been 
waived, because he has not been examined 
on oath, as a defendant to a cross bill; and 
he has, on oath, .sworn to the original bill, 
and averred his total want of knowledge of 
the facts. In the next place, it is clear, that 
Hoyt was what is called the indoor partner- 
He exclusively kept the books; he received 
all the money of the firm, and he paid all the 
disbarsements and debts incurred by the firm. 
The plaintiff, on the other hand, confined his 
attention entirely to the outdoor business and 
superintendence of the stone cutting opera- 
tions. He appears to have had unbounded 
confidence in Hoyt, and does not appear ever 
to have examined the books; and indeed seems 
to have been an ignorant man in all such 
business. Besides, if he had examined the 
books, he would not have been able to find 
there a single charge made by Hoyt for mon- 
eys taken, or advanced to himself. So that 
unless the fact, that there were no such char- 
ges there could have aroused suspicions on 
his own part, which it certainly did not, he 
could not have any means of detecting any 
misapplication of the partnership funds. In 
truth, there is no reason to suppose, that he 
ever made any examination or inquiries into 
the subject. He took for granted, that Hoyt 
was honest, and, as it is manifest, until 
Hoyt's death, he does not seem to have been 
aroused to a state of inquiry or suspicion. 
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But tiien it is said, that lie knew, that the 
house was building by and for Hoyt. Cer- 
tainly he did; but it is plain, that Hoyt might 
be fairly presumed by him to have had per- 
sonal credit to raise the requisite funds; and, 
in an easy indolent confidence, he was lulled 
to indifference as to the mode in which Hoyt 
■obtained the funds, since he had no doubt 
of his actual solvency. Upon the whole of 
this matter, the statement of the witness 
Welch, is most significant to the 4th direct 
interrogatory. He there says: "Sometime in 
1839, I can't mention the exact date, I told 
Mr. Hoyt, that his books were not kept prop- 
ly, so that any body could understand them. 
He told me then, that all he wanted me to do 
was, to write down what he told me to. 
For a little while, I did that. I then asked 
him why Morris Kelley was charged with 
cash, and none charged to him. He said he 
undei-stood all about that; he kept his own 
account of cash received out of the concern. 
I then asked him if he kept a cash account 
with the concern, and he said he did. I 
asked him to let me see it He handed out a 
pile of bills from his secretary, and said that 
was his cash account. I mean by bills, re- 
ceipts. I told him, that was not right. I 
then told him if he would hand me that pile 
of bills, I would open a cash account from 
them. He brought the pile of bills about a 
week after into my store, with a book, and 
asked me to open a cash account, I did so; 
but in this pile of bills were his own private 
bills, which I did not enter. After I had en- 
tered all the bills he had paid for the concern, 
and debited all cash received, which I took 
from the day-book, I asked him to come into 
the store and we would try to strike a bal- 
ance. He went into the store with me, but 
he would not agree to that, and said he did 
not care any thing about striking a balance 
now, and took up his book and bills and went 
out of the house. About a week after, he 
wanted me to go on posting his books, but 
I refused to do it, on the ground, that I did 
not wish to have it said, that I had any thing 
to do with such books, but proposed to him 
to open a new set of books by double entry. 
He agreed to it, and authorized me to pur- 
chase books. I bought a couple of books, 
suitable for double entry, which I gave him; 
but he returned them, and took another book 
in place of them, and asked me to copy from 
an old ledger he had; which I did. This was 
done with a view to open a new set of books 
by double entry, which was never done. I 
saw my cash account, a year after I made 
it, and no additions had been made to it" 

Now upon such a subject, under such cir- 
( umstances, it is only necessary to advert to 
the general doctrine of courts of equity. It 
will be found summed up, and the authorities 
cited, in section 468 of Story on Equity Ju- 
risprudence, as follows: "Courts of equity 
adoi)t very enlarged views, in regard to the 
rights and duties of agents; and in all cases, 
where the duty of keeping regular accounts 



and vouchers is imposed upon them, they will 
take care, that the omission to do so shall 
not be used as a means of escaping respon- 
sibility, or of obtaining undue recompense. 
If, therefore, an agent does not, under such 
circumstances, keep regular accounts and 
vouchers, he will not be allowed the compen- 
sation, which otherwise would belong to his 
agency. Upon similar grounds, as an agent 
is bound to keep the property of his prin- 
cipal distinct from his own, if he mixes it 
up with his own, the whole will be taken, 
both at law and in equity, to be the property 
of the principal, until the agent puts the sub- 
ject matter under such circumstances, that 
it may be distinguished, as satisfactorily, as 
it might have been, before the unauthor- 
ized mixture on his part In other words, 
the agent is put to the necessity of showing 
clearly, what part of the property belongs 
to him; and, so far as he is unable to do 
this, it is treated as the property of his prin- 
cipal. Courts of equity do not, in these cases, 
proceed upon the notion, that strict justice 
is done between the parties; but upon the 
ground, that it is the only justice, that can 
be done; and that it would be inequitable 
to suffer the fraud or negligence of the agent 
to prejudice the rights of his principal." Ev- 
ery word of this passage is equally appli- 
cable to the case of a partner acting as the 
agent of a partnership. The statements and 
conversations of Hoyt on his death bed 
strongly corroborate the view of the facts 
already taken. It is suggested, that, as these 
conversations and statements took place near 
the close of his illness, (he died of consump- 
tion), that he was probably insane at the 
time, and they ought not to be relied on as 
evidence. My opinion is, that the evidence 
clearly shows, that he was at the time in full 
possession of his senses and understanding. 
In one of these conversations Hoyt stated, 
"The house belongs as much to Kelley as to 
him;" and Kelley was present at the conver- 
sation. 

Upon the whole, my opinion is, that the 
Bow street house was purchased with the 
partnership funds without the knowledge or 
consent of Kelley to the appropriation, and 
was a secret, and in a legal sense, a fraud- 
ulent appropriation of those funds, to the 
amount of $2,000; and that a decree ought 
to be rendered in favor of the plaintiff, and 
the house near Bow street, and the store on 
Charlestown square, and the lot of land on 
Causeway street, mentioned in the bill, be 
sold under the direction of the court by a 
master, and that the proceeds be brought into 
court first to apply so much thereof as are 
necessary to discharge the mortgage, and to 
apply the residue thereof to the discharge of 
the debt owing by Hoyt to the partnership. 
And let it be referred to the same master to 
state an account of the partnership debts and 
credits, and the balance due by Hoyt to Kel- 
ley on the partnership account, with the 
usual powers given to the master on such oc- 
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casions to examine either party on oath, and 
to require the production, of the partnership 
books, and all documents and vouchers in 
the possession of either party, touching the 
premises. 



Case Wo. 7,658. 

KELLBY V. HOME INS. GO. 

t2 Cent Law J. 478; i 5 Ins. Law J. 134; 2 
N. Y. Wkly. Dig. 479; 1 La. Law J. 153.] 

Circuit Court, D. Kansas. Jime Term, 1875. 

Insubaxcb — Premises Vacant — Notice of Va- 
cancy— Endeatok TO Obtain Tenant. 

A policy of fire insurance contained the fol- 
lowing provision: "If the above-mentioned 
premises shall become vacant or unoccupied, 
and so remain with the knowledge of the as- 
sured, » * «• without notice to, and consent 
of, this company in writing, * «■ » this poli- 
cy shall be void." At the time of the iire the 
premises had been unoccupied about thirty-three 
days, with the knowledge of the assured, but 
without notice to, or consent of, the insurance 
■company. They were not, however, abandoned, 
but the plaintiff was all the time endeavoring to 
procure a tenant for the house. Sdd, that the 
plaintiff was entitled to recover; that the con- 
dition in the policy contemplated only an aban- 
donment of the premises in consequence of their 
becoming untenantable, or a vacation of them 
for an unreasonable length of time, and not a 
mere temporary vacancy, such as would occur 
while one tenant was moving out and another 
moving in. 

Appeal from the district court of Atchison 
<;ounty„ 

[Action of assumpsit by Ann Kelley against 
the Home Insurance Company of New York 
for the nonperformance of an insurance con- 
tract Upon a verdict for plaintiff in the 
district court, the defendant moved for a 
new trial.] 

Horton & Waggener, for plaintiff. 

Pratt, Ferrey & Brumbark, for defendant 



FOSTER, District Judge. The motion of 
the defendant for a new trial depends upon 
the construction of this condition in the 
policy: *«» * » if the above-mentioned 
premises shall become vacant or unoccupied, 
and so remain with the knowledge of the 
assured, * * « without notice to, and con- 
sent of, this company in writing, » « « 
this policy shall be void." At the time of 
the fire the premises had been vacated by 
the tenant, and had been unoccupied about 
thirty-three days with the knowledge of the 
assured, and without notice to, or consent 
of, the insurance company. During that time 
the premises were not abandoned, but the 
plaintiff was all the time endeavoring to 
obtain a tenant for the house. 

On this state of facts the court on the trial 
instructed the jury that the plaintiff was en- 
titled to recover. The condition in the policy 
is a peculiar one, and its meaning is some- 
what obscure. Just what meaning was in- 

1 [Reprinted from 2 Cent. Law J. 478, by per- 
mission.] 



tended to be conveyed by the words "and so 
remain" is not apparent, but it is certain that 
they qualify the condition, and make it some- 
thing more than a mere temporary vacancy, 
such as would occur while one tenant is mov- 
ing out and another moving in. The vacancy, 
or want of an occupant, of itself, however 
brief, is not enough to avoid the policy, but 
the vacancy must remain so. Remain so how 
long? The condition may admit of either one 
of two conditions, viz. either an abandonment 
of the premises as tenantable property, or the 
vacancy must have remained and continued 
an unreasonable time. Now, this proviso is 
inserted in the policy by the defendant com- 
pany, and for its benefit and is printed in 
very small type. In the case of Phoenix Ins. 
Co. V. Slaughter, 12 Wall. [79 V. S.] 404, 
the court among other things, say: "They 
(the insurance company) should set forth these 
restrictions in terms which cannot admit of 
controversy, and should print these restriction 
clauses in type large enough to arrest the at- 
tention of the assured," When there is doubt 
in the condition restricting the liability of the 
company, the construction should be adopt- 
ed most beneficial to the promisee. 32 N. Y. 
405, and cases cited. Now, in this case, 
whichever construction we adopt in interpret- 
ing this policy, I cannot see that the com- 
pany can avoid its liability. If it contem- 
plates an abandonment of the premises, this 
is not such a case, for there was no aban- 
donment If its liability was to terminate on 
the vacancy continuing an unreasonable 
length of time, then, under the circumstances, 
I could not hold that an unreasonable time 
had transpired. 

It appeared from the evidence that the 
plaintiff was all the time trying to get a ten- 
ant for the premises, and was in constant ex- 
pectation of obtaining one. If the company 
desired to limit the time of its liability to 
thirty days, it was very easy for them to 
have expressed it in plain and unmistakable 
language. The cases referred to by counsel for 
the defendant do not help us in this case. 
In 9 Allen, 231, the condition was as fol- 
lows: "The policy becomes void when the 
occupant personally vacates the pfemises, un- 
less immediate notice be given to this com- 
pany and additional premium pam." In 10 
Allen, 228, it provided: "If the building in- 
sured remains unoccupied over thirty days 
without notice, this policy shall be void." 
In 15 Wis. 138 (151), it read: "Houses, barns 
or other buildings insured as occupied prem- 
ises, the policy becomes void when the occu- 
pant personally vacates the premises, *unless 
immediate notice be given to this company 
and additional premiums paid." In the case 
last cited the premises had been vacated for 
seven months without notice to the company. 
I am of the opinion that my construction as 
to the liability of the defendant under the 
policy and facts proven was not erroneous, 
and must therefore overrule this motion for 
a new trial. So ordered. 
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KELLEY ads. JACKSON. 

[2 Paine, 440.] i 

Circuit Court, D. New York. May Term, 1827. 

Ejectment — Plaintiff's Title — Plaintiff's 
Right to Have Geantoks made Les- 
sors IN Suit. 

In ejectment, in order to make persons iessoi*s 
in the action, an interest or subsisting title in 
the premises need not be shown. It is sufficient 
that the circumstances of the plaintiff's case 
require that they should be made lessors. 

This was a motion, on behalf of the de- 
fendant [Samuel Kelley], for an order to 
strike out from the declaration in ejectment 
the counts upon the demises of Tlaomas Cow- 
l)er Hinks and three others, lessors of the 
plaintifC [James Jaekson], on the ground that 
the plaintiff had no authority to use their 
names as lessors, and that they bad no inter- 
est or subsisting title in the premises. 2 

The motion was made on an affidavit of 
the defendant, stating that be was informed 
and believed that the said lessors had, be- 
fore the commencement of the suit, conveyed 
the premises in question by deed to John 

1 [Exported by Elijah Paine, Jr., Esq.] 

2 The plaintiff in ejectment must recover on 
the strength of his own title, and not on the 
weakness of his adversary's. Eldon v. Doe, 6 
Blackf. 341; Huddleston v. Garrott, 3 Humph. 
629; Winn v. Cole, Walk. [Miss.] 119. The 
plaintiff in ejectment must show a complete ti- 
tle, and identify the land in accordance there- 
with; and where the court instructed the jury 
that, in the absence of any proof of title to the 
land in controversy, on the part of the defend- 
ant, he had no right to complain of any adjust- 
ment between the lessor of the plaintiff and the 
person through whom the lessor of lie plaintiff 
claimed as to the particular land the vendee 
of the lessor designed conveying, and that the 
land he designed conveying was in fact that 
which was actually conveyed, it was held er- 
roneous. McRaven v. McGuire, 9 Smede & 
il. 34. A judgment for the plaintiff in eject- 
ment, generally terminates all presumption in 
favor of the defendant's title, arising from prior 
possession. Jackson v. Tuttle, 9 Cow. 233. 
Possession of land by a party claiming it as 
his own in fee is prima facie evidence of his 
ownership and seizin of the inheritance. Rick- 
ard v. Williams, 7 Wheat. [20 U. S.] 59. But 
nossession alone, unexplained by collateral cir- 
cumstances, evidences no more than the mere 
fact of present occupation by right; the law will 
not presume a wrong, and a mere possession is 
just as consistent with a present interest under 
a lease for years or for life as in fee. It must 
depend on the collateral circumstances what is 
the quality and extent of the interest claimed 
by the party: and to that extent only will the 
presumption of law go in his favor. The dec- 
larations of the party while in possession, equal- 
ly with his acts, must be good evidence for this 
purpose. If he claims only an estate for life, 
and that is consistent with his possession, the 
law will not, upon the mere fact of his posses- 
sion, adjudge him to be in under a higher right 
or a larger estate. Id. 105, 106. If a party be 
in under title, and, by mistake of law, supposes 
himself possessed of a less estate in the lands 
than really belongs to him, the law will adjudge 
hjm in possession of, and remit him to his full 
right and title. For a mistake of law shall not 
in such case prejudice the right of the party, 
and his possession, therefore, must be held co- 



Jacob Astor; and that Theodosins Fowler, 
the other lessor of the plaintiff, claimed 
title under the said Astor; and that he was 
also informed and believed that the names 
of the said lessors of the plaintiff, except 
Theodosius Fowler, had been used without 
their linowledge or consent, and that they did 
not claim any title or interest in the premises. 
The affidavit of Theodosius Fowler was read 
in opposition, stating that he claimed title to 
the premises in question under a deed from 
the other lessors of the plaintiff to said Astor, 
and that he had been informed and believed 
that the defendant or his counsel had stated, 
as one ground of defence in this cause, that 
at the time of the execution of said deed the 
premises in question were in possession of per- 
sons claiming title adversely to the title of 
the said grantors; and that the counts moved 
to be struck out of the declaration were in- 
serted by the advice of the deponent's coun- 
sel. 

D. ^^''ebster, M. Van Buren, and S. A. Tall- 
cott, for defendant, insisted: 

That by the affidavits before the court, it 
appeared that the lessors whose demises were 

extensive with his right. Id. Possession ought 
not to be ousted without a clear title in the 
plaintiff, especially where it has been upheld by 
the state tribunals. Preston v. Bowmar, 6 
Wheat. [19 U. S.] 580. Where there is an am- 
biguity in the title under which the plaintiff iii 
ejectment claims, it ought not to receive the 
broadest construction against a party in actui-.t 
possession under a legal title. Preston v. Bow 
mar [supra]. Actual possession is prima facie 
evidence of a legal title. Jackson v. Town, 4 
Cow. 602. In ejectment, possession, accompa- 
nied with a claim of ownership in fee, is prima 
facie evidence of such an estate. In such case 
it is not the possession alone, but that it is ac- 
companied with the claim of the fee, which 
gives this effect by construction of law to the 
acts of the parties. Jackson v. Porter [Case 
No, 7,143]. But such effect is limited to the^ 
claim actually made, and a claim of a differ- 
ent kind cannot afterwards he set up for the 
purpose of aiding the first. Id. As where one 
claimed a title by an Indian deed, confirmed 
by an agent of the British government, who 
could not lawfully have confirmed it; it was 
held, that no other deed, and no other kind of 
confirmation could be set up to help the pos- 
session, and that any presumption of the exist- 
ence of a deed was to be confined to such a 
one as was originally asserted. Id. Where A. 
owned a patent, and E. owned another patent 
adjoining, and in the location under their re- 
spective patents. A., by a mistake in locating, 
curtailed his patent on the side of B., in con- 
sequence of which B., though he located, at 
first, on the true line, afterwards claimed up 
to A.'s location, and deeded a supposed gore 
between the patents; held, that A. was not con- 
cluded in action of ejectment, but might recov- 
er against one claiming a part of the supposed 
gore under the title of B. Jackson v. Wood- 
ruff, 1 Cow. 276. And though A. actually give 
conveyances of his land, according to such mis- 
taken location, he will not be concluded in re- 
lation to any persons other than those to whom 
he has thus conveyed. Id. An acquiescence 
for a period of five years in a boundary line be- 
tween two adjoining lots in a village or city, 
where there was no express agreement settling 
the line, and where the parties evidently acted 
under a mistake as to the true location, will 
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objected to had no interest in tlie premises 
at tlie commencement of tlie suit nor at tMs 
time, and tliat their names had been used 
without any authority from them. It had 
been often ruled in the state courts, that one 
could not be made a lessor unless he had a 
subsisting interest (Jackson v. Sclover, 10 
Johns. 368; Jackson v. Bichmond, 4 Johns. 
483; 3 Johns. 259; 1 Cow. loG, 159; 3 Cow. 
357; 1 Gaines, 20; 1 Johns. Cas. 392; Cole. 
Cas. 102); and the cases cited establish the 
i-ule that the plaintiff is bound to go further 
than a statement of a probable title, and 
show that the lessor actually had one, 

T. A. Bmmett, Judge Piatt, J. O. Hoffman, 
D. B. Ogden, and T. J. Oakley, for plaiatiff, 
contended: 

That although the general rule was, that 
the lessor must have a subsisting title, yet the 
courts had always made exceptions to it, ac- 
cording to the circumstances of different 
eases. 'WheneYer it has been required for 
the attainment of justice, the rule has been 
relaxed. In this case. Fowler claims under 
Astor„ the grantee of those lessors; and he 
states that he apprehends that the defendant 

not bar the party whose lot has been encroached 
upon from maintaining an action of ejectment, 
although the other party has erected a valuable 
building extending beyond his lot to the errone- 
ous line. Kip v. Norton, 12 Wend. 127. But 
after twnlve years' acquiescence, a party who 
has aided in the survey, conformably to which 
the location is made, is bound by it; and to 
bind him, it is not necessary to show that with 
a full knowledge of the mistake, he expressly 
agreed to abide by the location. Jackson v. 
M'Connell, Id. 421. Long acquiescence in an 
erroneous location will authorize a jury to find 
that the plaintiff had agreed to a location differ- 
ent from that given by his deed; and whether 
the plaintiff knew his rights or not, such loca- 
tion or acquiescence will conclude him. Dibble 
v. Rogers, 13 Wend. 536; Rockwell v. Adams, 
C Wend. 467; M'Cormick v. Barnum, 10 Wend. 
104; reversed, see Adams v. Rockwell, 16 Wend. 
285. The declarations, as well as the acts of 
parties, are competent evidence upon the ques- 
tion of location. Id. The reversal in this case 
was on the ground of the too general applica- 
tion of the doctrine of acquiescence. The lands 
disputed were in a state of nature, and there 
was no other occupation of them than the oc- 
casional cutting down of trees and drawing 
away of timber. The question of acquiescence 
arising from the maintenance of a division 
fence, and occupation in conformity to it, can- 
not be determined by the judfre: but must be 
submitted to the jury under such instructions, 
as to the law of the case, as the judge thinks 
proper to give. Bradstreet v. Pratt, 17 Wend. 
44. A feme covert is not bound by the acqui- 
escence of her husband in an erroneous line, di- 
viding lands owned by her from adjoining lands. 
Id. The rule is not invariable, that a crooked 
fence will be regarded as a boundary fixed and 
acquiesced in by the owners of adjoining lands, 
although it has been continued for thirty years. 
Lamb v. Coe, 15 Wend. 642. In a dispute rel- 
ative to the true line between adjoining tracts, 
the fact that tiie owner of one of them directed 
his agent not to sell any lands within the dis- 
puted lines, and omitted to pay taxes due on the 
disputed lands, are not such evidence of acqui- 
escence as will conclude him from subsequently 
asserting his right to the lands. Van Wyck v. 
Wright, 18 Wend. 158. The doctrine of acqui- 



means to show, that the deed to Astor was 
inoperative by means of an adverse posses- 
sion at the time it was made. To meet this 
difficulty, if it should exist, justice requires 
that the grantors should be made lessors; for 
if Fowler fails to recover on his own demise, 
by reason of the adverse possession, a recov- 
ery may be had on the demises of the gran- 
tors. Jackson v. Vredenbergh, 1 Johns. 159; 
5 Johns. 489. K there is a good reason— as 
there is here— to use the names of the lessors, 
their consent is unnecessary. 

THOMPSON, Circuit Justice. The court 
entertain no doubt on the present application, 
and think it unnecessary to examine the cases 
cited. Without pronouncing how far this 
court is bound by the authority of the cases 
decided in the state courts, it is intended in 
this case to conform to those decisions. It is 
objected, first, that no authority is shown to 
use the names of the lessors; but, in our 
judgment, the plaintiff must necessarily have 
such authority. His aflBdavits show satis- 
factorily that Fowler daims title under these 
lessors by means of the deed to Astor. His 
power to use their names is derived from the 

escence as laid down in Adams v. Rockwell, 16 
Wend. 285, reiterated and confirmed. Id. If 
A. convey to B., and afterwards convey or re- 
lease the same land to C., who is in possession, 
and an action of ejectment is brought against 
C, on the demise of A., and B. the plaintiff can- 
not recover on the demise of A., who is estopped 
by the subsequent deed to C; and if the deed 
to B. were void, by reason of an adverse pos- 
session, he must also fail on that demise. Jack- 
son V. Demont, 9 Johns. 55; same point, Jack- 
son V. Wheeler, 10 Johns. 164. A patent for un- 
improved lands, no part of which was in the 
possession of any one at the time it issued, gives 
legal seizin and constructive possession of all 
the land within the survey. Peyton v. Stith, 5 
Pet. [30 U S.] 485. As between the holders of 
general or common land-warrants, there is no 
priority of right to locate; this warrant is a 
mere authority to the proper officer to make 
the survey; and the certificate is the incep- 
tion of title, to which the patent, when is- 
sued, relates. Chesapeake & O. Canal Co. v. 
Baltimore & O- R. Co., 4 Gill & J. 1. Where 
a plaintiff relies on a documentary proof of 
title, a complete title must be shown; and if 
a material link be wanting, his documentary 
proof should be excl tided from the jury. Jin- 
kins V. Noel, 3 Stew. [Ala.] 60. It is not in- 
dispensable that the plaintiff should show a per- 
fect indefeasible estate in fee simple, to author- 
ize a recovery against one who can establish 
no legal right either of property or possession. 
Lewis V. Goguette, 3 Stew. & P. 184. The 
plaintiff in ejectment relied on a judgment in 
partition only, and that being void, it was held, 
that he could not recover, in such case, his un- 
divided share, without deducing a regular title, 
as if no such judgment of partition had been en- 
tered. Jackson v. Brown, 3 Johns. 459. Where 
the plaintiff, in an action of ejectment, com- 
menced in 1809, showed title by a release, made 
in 1767 in partition, to eighteen-twentieths of the 
premises in question, and proved by witnesses, 
that all the lots in the patent so divided, with 
which they were acquainted, were held agree- 
ably to that partition, and no outstanding title 
in the two remaining patentees appearing; held, 
that it might legally be inferred that the lessor 
had a perfect title to the whole. Doe v. Camp- 
bell, 10 Johns. 475. 



KELLOGG (Case No. 7,661) 

deed. They would not be allowed to object 
to the use of their names, if they attempted 
to do it. The only relief the court would af- 
ford them would be to indemnify them from 
costs. This power results from the nature 
of the operation of the deed. The plaintiff 
eould not assert his rights without using the 
deed. "With regard to the second objection, 
that these lessors have no title, it is sufficient 
that the circumstances of the plaintifiE's case 
require that they should be made lessors. 
Wherever this is the case, the state courts do 
not require that an interest should be shown. 
In ejectment, the courts always control the 
action so as to attain justice. We can see 
here no object in making these persons les- 
sors, but to try the title fairly. It is, in al- 
most all cases, necessary that the plaintiff 
should make use of the title of the grantor 
and grantee. Perhaps, if the defendant 
chooses to stipulate not to avail himself of the 
adverse possession, we may order the demises 
to be struck out Motion denied. 
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KELLEY V. The PROSPERITY. 

[The case reported under above title in Bee, 
38, is published as a note to Case No. 15,331.] 
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Case No- 7,661. 

KELLOGG et aJ. v. BARNARD. 

[6 Blatchf. 279.] i 

Circuit Court, D. Connecticut. Dec. 21, 1868.3 

Sale— Sample— Caveat Emptok— False Packing 
— Damages. 

1. On the facts of this case, a sale of wool 
was held not to be a sale by sample, with a war- 
ranty that the bulk of the wool should equal 
certain samples of it. 

[Cited in Boyd v. Wilson, 83 Pa. St. 319.] 

2. What the rule of caveat emptor is, stated. 

3. A custom of the wool trade, which supplies, 
on a sale of wool in bales, a warranty against its 
being falsely packed, is valid. 

4. Where such a custom exists, qualified by 
the condition that the seller must, within a rea- 
sonable time, be notified and furnished with the 
marks and numbers of the bales claimed to be 
falsely packed, the purchaser is entitled, on 
compliance with such condition, to recover 
from the seller the damages sustained by reason 
of false packing. 

This was an action on the case, tried be- 
fore the court without a jury. The court 
found the following facts: The plaintiffs are 
merchants, and dealers in wool, at Hartford, 
Connecticut, and the defendant [George M. 
Barnard] was a commission merchant, and 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict .Judge, and here reprinted by permission.] 

2 [Reversed in 10 Wall. (77 U. S.) 383.] 
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an Importer of and dealer in foreign wool, at 
Boston, Massachusetts. George W. Bond & 
Co. were wool brokers at Boston. On the 
ISthof July, 1864, said Bond & Co. wrote B. 
N. Kellogg & Co., who were some of the 
plaintiffs in this suit, the following letter: 
"Boston, July 30th, 1864. Messrs. E. N. Kel- 
logg & Co. Gent. We send you to-day, by 
request of our junior, the following samples 
of Mestiza wools— 961, S. T. 64 bales, No. 1, 
50 cents; 962, S. T. 15 bales. No. 1, 50 cents; 
963, N. 71 bales Merino, 55 cents; 964, V. 
24 bales. No. 1, 50 cents. With 963 there 
are two low bales at half price. These are 
the lowest prices we have been able to ob- 
tain, and they depend entirely upon gold 
valuation. We should be happy to hear from 
you on either or all lots. We remain yours, 
truly, Geo. W. Bond & Co." This letter, 
with the samples of wool therein referred to, 
was received, in due course of mail, by Kel- 
logg & Co. Subsequently, the following cor- 
respondence, by telegraph and mail, passed 
between Bond & Co. and Kellogg & Co.: 
"To B. N. Kellogg & Co., Hartford, August 
2d, 1864. If fifty cents all round is offered 
for Mestiza wool, may sell. Geo. W. 'Bond 
& Co.." "To Geo. W. Bond & Co., Boston. 
August 6th, 1864. Party will take four lots 
Mestiza, if they compare with samples, at 
fifty cents, fifteen days. E. N. Kellogg & 
Co." "To B. N. Kellogg & Co. August 6tb, 
1864. Have Mestiza, four lots, but must be 
examined Monday. Geo. W. Bond & Co." 
"Boston, August 6th, 1864. Messrs. B. N. 
Kellogg & Co., Hartford. Gentlemen. Your 
telegram received, offering 50 cents cash, 15 
days, for the 4 lots Mestiza, equal to sample 
or no sale, and we have closed the wool, for 
you to be here Monday, without fail. This 
is our point in the sale, that it must be re- 
ported on by that time. You have got a 
bargain, as the market now stands. Very 
truly yours, Geo. W. Bond & Co." The last- 
named letter was received by Kellogg & Co. 
on Saturday evening, Aug. 6th. On Sunday 
evening, the senior member of the firm, E. 
N. Kellogg, went to Boston. On Monday 
morning, August 8th, he proceeded to the 
store of Bond & Co., where a sample bale of 
each of the lots of wool had been previously 
sent by the defendant, that they might be 
examined by such customers as were seek- 
ing to purchase. The sample bales were put 
up in the usual way of Mestiza wool. The 
wool had been packed at Buenos Ayres, in 
South America, and brought to this country 
in iron-bound bales of about 1,000 pounds 
each. The bales stood on end in the store of 
Bond & Co., with one or two of the end 
hoops broken, and the burlaps or bagging, 
inclosing the same, partially removed. Kel- 
logg proceeded to examine the same in. the 
customary way of purchasers of such wool, 
by taking up and inspecting the loose places 
which bad been rendered accessible by re- 
moving a portion of the hoops. Both the 
preparation of the bales for examination by 
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Bond & Co., and the examination of the bales 
by Kellogg, were in the customary mode 
observed In the sale of foreign wool of this 
character. After examining the loose places 
that were accessible, Kellogg was informed, 
by Bond & Co., that the bulk of the wool was 
in the United States bonded warehouse, that 
he could go and examine it there if he chose, 
and that the bales would be sufficiently 
opened for that purpose. He declined to do 
this, and concluded the purchase on the joint 
account of all the plaintiffs. In this pur- 
chase were seventy-three bales of Mestiza 
wool, which, it was alleged, were subse- 
quently foxmd to have been falsely and de- 
ceitfully packed. This suit related to these 
seventy-three bales. The examuiation of the 
interior of the bulk of bales of wool gen- 
erally put up like these, was not customary 
in the trade, and, though possible, would be 
very inconvenient, and attended with great 
labor and delay, and, for these reasons, was 
impracticable. On the 17th of August, the 
wool purchased was weighed out, paid 
for, and delivered to Bond & Co., as the 
agents of the plaintiffs for that purpose. 
They stored the same in Boston, subject to 
the plaintiff's order, where it remained till 
March, 1865. On the 19th of January, 1865, 
the plaintiffs sold the seventy-three bales in 
question to Lounsbury, Bissell & Co., of Nor- 
walk, Connecticut, and the same were ship- 
ped at Boston to the latter firm, in March, 
1865. In April following they proceeded to 
open some of the bales, to use in their manu- 
factory at Norwalk. They immediately noti- 
fied the plaintiffs of the condition in which 
they found the wool in the few bales they 
had opened. The plaintiffs proceeded to Nor- 
walk, and, after having satisfied themselves 
of the condition of the wool, notified Bond & 
Co., on the 1st of May, 1865, that the same 
was "false packed and damaged," and "en- 
tirely different from the samples." This no- 
tice to Bond & Co. was immediately com- 
municated to the defendant, who replied by 
requesting that the marks and numbers of 
the bales found falsely packed might be sent 
to him, and promising that he would then ex- 
amine into the matter, and do what was 
proper and just. This request and promise 
were Immediately communicated to the plain- 
tiffs. The only visible mark on any of these 
seventy-three bales, so far as the proof show- 
ed, was the mark S. T., being the initials of 
Samuel Tyler, who bought the wool at Bue- 
nos Ayres, had it packed there, and consign- 
ed it to the defendant at Boston. This mark 
was on each bale. The bales were all regu- 
larly numbered, and the numbers were mark- 
ed thereon. The plaintiffs, within a reason- 
able time, caused to be delivered to the de- 
fendant the numbers and weights of twenty- 
four bales respectively, but not the marks. 
The defendant then waived his request for, 
and his right to call for, the marks on these 
twenty-four bales. The defendant also waiv- 
ed his request for, and his right to call for, 
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the marks and numbers on eleven other 
bales, and caused those eleven bales to be 
examined by his own agents duly authorized 
for that purpose. As to the remaining thirty- 
eight of the seventy-three bales, no marks or 
numbers were ever furnished by the plain- 
tiffs to the defendant, nor did he ever waive 
his right to call for the same. By the cus- 
tom of merchants and dealers in foreign wool 
in bales, in Boston and New York, the prin- 
cipal markets of this country where such 
wool was sold, there was an implied war- 
ranty by the seller to the purchaser, that the 
same was not falsely or deceitfully packed, 
and, whenever any such wool was sold, and 
was, within a reasonable time, found to be 
falsely and deceitfully packed, the seller, on 
notice from the purchaser, given in a reason- 
able time, of the fact of such false packing, 
and of the marks and numbers on the bales, 
was bound, by the custom of such merchants, 
to indemnify the purchaser, and make good 
to him any loss or damage he might have 
sustained la consequence of such false and 
deceitful packing. The seventy-three bales 
of wool in question were 'in fact falsely and 
deceitfully packed, by placing in the interior 
of them rotten and damaged wool, dirt and 
dung, which materials were foreign to, and 
did not properly belong to, or with, the 
fleeces. This foreign matter was concealed 
by an outer covering of fleeces in their fair 
and ordinary state, thus forming a fair but 
deceitful exterior to the bales. The loss and 
damage sustained by the plaintiffs in conse- 
quence of such false and deceitful packing 
of the twenty-four bales, the numbers and 
weights of which they furnished the defend- 
ant, and the right to call for the marks of 
which the defendant waived, was ?2,500. The 
loss and damage sustained by the plaintiffs 
in consequence of such false and deceitful 
packing of the eleven bales, the right to call 
for the marks and numbers of which the de- 
fendant waived, was $1,100. The loss and 
damage sustained by the plaintiffs in conse- 
quence of such false and deceitful packing of 
the remaining thirty-eight bales, was $4,100. 
When the defendant sold to the plaintiffs the 
seventy-three bales of wool, he had no knowl- 
edge, or reason to believe, that they, or any 
of them, were falsely or deceitfully packed, 
and sold the same in good faith, supposing 
that they were fairly and honestiy packed. 
The defendant was not the absolute exclu- 
sive owner of the wool, but it was consigned 
to him by Samuel Tyler, who bought it in 
good faith in Buenos Ayres, and the defend- 
ant had advanced to Tyler the funds for its 
purchase. The only interest the defendant 
had in the wool was in the nature of a lien 
on the same for his advances and commis- 
sions. The plaintiffs bought the wool from 
the defendant directiy, through his brokers, 
and with no knowledge or reason to believe 
that any person other than the principal for 
whom the brokers were acting, had any in- 
terest therein. The brokers did not disclose 
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the name of the defendant till the wool was 
weighed and billed, nor were they requested 
to do so before that time. Bond & Co. were 
employed by the defendant to negotiate for 
the sale of the wool, as well-lcnown brokers 
engaged in effecting sales of such merchan- 
dise, but they had no express authority to 
complete a sale without first reporting the 
conditions or terms to the defendant. The 
defendant instructed them that he would not 
sell by sample at all, but would sell if the 
party would come to Boston, examine the 
wool, and accept it immediately. This in- 
struction was not known to the plaintiffs, be- 
yond what might be inferred from the fact 
that they were required to come to Boston 
and examine the wool, as stated in the tele- 
gram and letter before set forth. The exam- 
ination by Kellogg, at the time he purchased 
the wool, did not reveal any false packing, 
nor did he, or any of the other plaintiffs, dis- 
cover that the same was falsely packed, un- 
til the fact was communicated to them by 
Lounsbury, Bissell & Co., in April, 1865. 

SHIPMAN, Disti-ict Judge. (1.) This was 
not a sale by sample. Though samples were 
forwarded to the plaintiffs, and they replied 
by an offer of "fifty cents all round," provid- 
ed the bulk equalled the samples, yet the bro- 
kers informed them that one point in the sale 
was, that they must be in Boston on Monday 
and examine the wool- The telegram and the 
letter of the 6th of August, from the brokers, 
taken together, show that it was not their 
intention to sell without an examination was 
first made by the buyer. These communica- 
tions were both of them sent after the offer 
had been made by Kellogg & Co. to purchase 
by the samples, and apprized the plaintiffs that 
the sale must be upon the usual examination 
of the article. If the plaintiffs intended to 
relj' on the samples, and purchase on that 
basis, their journey to Boston, and their ex- 
amination of the bales at the brokers' store, 
were wholly superfluous. More than this, the 
examination of the bales at the brokers' store, 
after notice that such examination was nec- 
essary before the contract could be completed, 
was inconsistent with the idea of a sale by 
sample, with a warranty that the bulk of the 
wool should equal the specimens sent to 
Hartford. The exposure of the few bales at 
the brokers' store was, in no sense, a pres- 
entation of samples warranted to accurately 
represent the bulk. The object of the exhibi- 
tion of these bales was doubtless correctly 
stated by Mr. Kellogg, one of the plaintiffs, 
who said, in his testimony, that it was "to 
inspire confidence." It was an appeal to the 
judgment and discretion of the purchaser. 
There was no express warranty that the bales 
not examined should accurately correspond 
to those exhibited at the brokers' store. The 
law cannot, under the circumstances, imply 
such wai-ranty. 

(2.) This was a sale where, as to the general 
character and quality of the goods, the max- 
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im, caveat emptor, applies, "Where goods are 
in esse, and may be inspected by the buyer, 
and there is no fraud on the part of the seller, 
the maxim, caveat emptor, applies, even 
though the defect which exists in them is 
latent and not discoverable on examination, 
at least where the seller is neither the gi-ow- 
er nor the manufacturer. The buyer, in such 
a case, has the opportunity of exercising his 
judgment upon the matter; and, if the re- 
sult of the inspection be unsatisfactory, or. 
if he distrusts his own judgment, he may, if 
he chooses, require a warranty. In such a 
case, it is not an implied term of the contract 
of sale, that the goods are of any particular 
quality or are merchantable." Jones v. Just, 
L. R. 3 Q. B. 197, 202. 

(3.) This was a sale under a custom of the 
trade which supplies a warranty against 
false packing. The validity of a custom 
somewhat similar to this was recognized by 
the supreme court of Massachusetts in Casco 
Manuf'g Co. V. Dixon, 3 Gush. 407. The court 
has, in the present case, found that the cus- 
tom existed, qualified by the condition that 
the seller must be notified and furnished with 
the marks and numbers of the bales claimed 
to be falsely packed. The main practice of 
the custom, to wit, that there is, in the sale 
of wool packed in bales as this was, a war- 
ranty of the seller against false packing, was 
proved by the concurrent testimony of many 
of the witnesses on both sides. The point of 
difference among them was touching the time 
within which the buyer must give the seller 
notice of the fraud and make his claim. On 
this point there was great diversity of opinion 
among the defendant's witnesses. But the 
conclusion which the court arrived at, on the 
whole evidence, and which it stated in the 
finding of facts, is, that notice of the fraud, 
and of the marks and numbers on the bales, 
must be given to the seller in a reasonable 
time. This, indeed, is the only practicable 
rule in connection with, or as a part of, the 
custom. "What a reasonable time is, is a 
question of fact, to be determined as each 
case arises. 

(4.) The court has found that notice of the 
fraud was, in this case, given to the seller in 
a reasonable time; and that, as to the marks 
and numbers, the numbers on twenty-four 
bales were furnished the seller within a rea- 
sonable time, and the furnishing of the marks 
was not Insisted on, but was waived. As to 
eleven other bales, it was found that the de- 
fendant waived all claim to have the marks 
and numbers furnished to him. He caused 
those bales to be examined by his own agents. 
He must at that time have well known that 
the wool in question was part of the lot he 
received on consignment from. Tyler. This is 
doubtless the reason why he did not insist on 
the marks, when the numbers and weights of 
the twenty-fom- bales, severally, wei-e pre- 
sented to him. All of the seventy-three bales 
were marked S. T., and this was the only 
mark, except the numbers, which it was 
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proved was on tlie bales. It was by this 
mark that they were billed to the plaintiffs. 

(5.) It foUows that the plaintifEs have a 
right to recover $3,G00, being the loss siistain- 
ed by them on thirty-five bales, the marks 
and numbers on which were furnished to the 
seller, or were waived by him. They are en- 
titled also to recover interest at the rate of 
six per cent per annum, on that amount, 
from January 19th, 1865, to the present time. 

(6.) As to the loss sustained on the remain- 
ing thirty-eight bales, amounting to $4,100, 
the plaintiffs are not entitled to recover. It 
was theu- duty to have furnished the marks 
and numbers on these bales, or been excused 
therefrom by the defendant. This part of the 
custom must be complied with in order to en- 
title the purchaser to make a valid claim. It 
may, and often must, be important for the 
seller to have these marks and numbers, for 
the purpose of enabling him to identify the 
article as one sold by him, and furnishing 
him with the means of resorting to the pa'son 
who sold or consigned the goods to him. It 
is easy for the pm*chaser to furnish the marks 
and numbers, as they are on the bales. The 
plaintiffs having failed to comply with this 
feature of the custom upon which alone they 
can rely, so far as these thirty-eight bales 
are concerned, and the defendant never hav- 
ing waived his right to insist on such com- 
pliance, the plaintiffs must, to that extent, 
fail to recover. 

[NOTE. The defendants took the case to the 
supreme court upon writ of error. Mr. Justice 
Davis here delivered the opinion of the court, 
saying: "The sale was intended to be upon 
the usual examination of the article, and the 
proceeding by Kellop:g shows that he so under- 
stood it, * * * The parties negotiated on 
the basis of caveat emptor, and contracted ac- 
cordingly. This they had the right to do and by 
tlie terms of the contract the law placed on the 
buyer the risk of the purchase, and relieved the 
seller from liability for latent defects." Upon 
the question of the operation of the usage of 
trade the learned justice held that the rule that 
"usage may he admitted to explain what is 
doubtful; but never to contradict what is plain" 
applies. Says he: "It is apparent that the 
usage in question was incon^stent with the 
contract which the parties chose to make for 
themselves, and contrary to the terse rule of law 
governing the sales of personal property. It 
introduced a new element into the contract, and 
added to it a warranty, which the law did not 
raise, nor the parties intend it to contain." The 
judgment of the circuit court was reversed, and 
the cause remanded, with directions to award 
venire de novo. 10 Wall. (77 U- S.) 383.] 
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KELLOGG V. HUGHES et al. 

[3 Dill. 357.] 1 
Circuit Court, D. Nebraska. 1874. 

Removal of Causes trom State to Federai. 

Court — Act of March 2, 1867 — When 

Application Must be Made. 

Under the act of congress of March 2, 1867 

(14 Stat. 558), an action may be removed from 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the state court of original jurisdiction, in which 
it is then pending, to the circuit court of the 
United States, after a judgment in favor of one 
of the parties has bepn wholly reversed by the 
state supreme court, and a trial de novo or- 
dered, if the removal is applied for before the 
second trial is commenced. Following Johnson 
V. Monell [Case No. 7,399]. 

[Cited in McCallon v. Waterman, Case No. 
8,675.] 

[Cited in Boggs v. Willard, 70 111. 315; Sharp 
V. Gutcher, 74 Ind. 363.] 

In 1872 The plaintiff [S. J- Kellogg] com- 
menced this suit in the state district court 
for the county of Otoe. The action was at 
law, to recover damages for the breach of a 
contract An answer was filed, and at the 
March term, 1872, a ti'ial was had, and ver- 
dict rendered for the plaintiff and judgment 
entered thereon. The defendants [John Hughes 
and Charles B. Bickle] prosecute a petition in 
error to the supreme court of the state; 
which, at the January term, 1874, reversed 
the judgment in favor of the plaintiff, and 
issued its mandate to the district comrt of 
Otoe county "to proceed, without delay, to a 
trial de novo of the said action." Upon the 
filing of this mandate, and before the trial 
had been commenced, the plaintiff, under the 
act of congi*ess of March 2, 1867 (14 Stat. 
558), applied, in due form, for the removal of 
the cause into this court, and its removal was 
ordered. And now in this court the defend- 
ants file a motion to remand the cause to the 
state court, on the sole ground that the re- 
moval was not applied for in time. 

Calhoun & Croxton, for the motion. 
Stevenson & Hayward and Mr. Lehmann, 
contra. 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Ch-euit Judge, By the statute 
the application for the removal may be made 
to the state court "at any time before the 
final hearing or trial of the suit." We are 
aware of the diversity of opinion between 
the state courts on the one hand, (Gilpin v. 
Critchlow [112 Mass. 339], and the cases cited 
by Mr. Chief Justice Gray), and the federal 
com'ts on the other (Akerly v. Vilas [Case 
No. 119]; Same Case [Id. 120]; Dart v. Mc- 
Kinney [Id. 3,583]; Johnson v, Monell [Id. 
7,399]), as to what is to be considered a "final 
hearing or trial," within the meaning of the 
act of congress. In Stevenson v. Williams 
the supreme court of the United States (19 
Wall. [86 U. S.] 572) decided that the applica- 
tion for the removal must be made before 
"final judgment in the court of original ju- 
risdiction," and that it was too late to make 
it after the cause had reached the state ap- 
pellate com't. As after the removal, the 
cause is "to proceed in the federal com't in 
the same manner as if brought there by orig- 
inal process," clearly the cause can not be 
removed after judgment, and while that 
judgment is in force. But, in this case, the 
judgment of the state court in favor of the 
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plaintiff, had been entirely reversed, by the 
supreme court on eiTor, and the court of orig- 
inal jui-isdiction had become repossessed of 
the suit, with directions to proceed to a trial 
de novo. There is no existing- judgment in 
the case, and it Is, in all respects, in the same 
posture as before the first trial was had. 
That trial was adjudged a rais-trial, and m 
law there has been no trial of the rights of 
the parties. Their rights are yet to be ad- 
judicated, and there was, to use the lan- 
guage of Mr. Justice Field, in Stevenson v. 
Williams, supra, no "final judgment" in the 
state court when the application for the re- 
moval was made. We are indtned to think, 
if the question were res nova in this circuit, 
that the application was in time; but it is 
not necessary to enter upon an examination 
of the subject, since the case of Johnson v. 
Jlonell, supra, is decisive, and in this court 
has the force of an authoritative adjudica- 
tion. Following its doctrine, the motion to 
remand must be denied. Motion denied. 
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KELLOGG V. LA CROSSE, ETC., PACKET 
CO. 

[3 Biss. 496.3 i 

Circuit Court, E. X>. Wisconsin. April Term, 
1873. 

DCTY OF CaEBIER — SEAWORTHY VESSEL— DAMAGES 

— Leaking ot Barge. 

1. It is the duty of a carrier by water to 
provide a sea-worthy vessel. A barge for carry- 
ing wheat must be tight, strong and sound. 

[Cited in The Wilmington, 48 Fed. 569.] 

2. The carrier is bound to know the condition 
and strength of his vessel. 

3. The leaking of a barge is notice of her un- 
seaworthiness, and the carrier attempting to pro- 
ceed on the voyage with her is liable for the 
loss of the cargo. 

This was a libel in personam by James B. 
Kellogg [against the La Crosse and Minne- 
sota Packet Company] to recover for a cargo 
of wheat shipped at Winona, Minnesota, by 
Kellogg' & Mann, on board the defendant's 
barge Victor, to be forwarded to La Crosse, 
in the state of Wisconsin, on the Mississippi 
river, in good order, unavoidable dangers of 
the river and fire excepted. For a valuable 
consideration, the consignees assigned to the 
libellant their bill of lading and all claim for 
damages, by the loss of the cargo. The 
barge while being towed down the river, 
by the respondent's steamboat, on the trip 
to La Crosse, at the point at the head of 
Daeotah island sank in twenty feet of 
water, and the cargo of wheat became a 
total loss. 

B. Mariner, for libellant. 

John W, Cary, for respondent, cited 1 Phil. 
Ins. 304; Taleot v. Commercial Ins. Co., 2 
Johns. 124; Barnwell v. Church, 1 Caines, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



217; Cort v. Delaware Ins. Co. [Case No. 
3,257]; 2 Pars. Mar. Law, 138, 139; Walsh 
V. Washington Mar. Ins. Co., 32 N, Y. 427; 
The Northern Belle, 9 Wall. [76 U. S.] 526. 

MILLER, District Judge. The respond- 
ents, in their answer, allege that about 
eleven o'clock and thirty minutes p. m. of 
the 16th of April, 1866, the steamer and 
barge left Winona, the wind blowing strong 
up stream, but that nothing matex-ial oc- 
curred until they had reached a point about 
six miles below Winona, when the wind be- 
came stronger and caused the barge to beat 
heavily against the fenders of the steam- 
boat; that on an examination of the barge 
then and there made, it was found to have 
sprung a leak and to be leaking freely, and 
every possible effort was made by pumping 
to overcome the leaking, but without avail; 
that the leak gained and the wind continued 
to blow strong in the heavy gusts, and in 
making a crossing necessary to be made, 
the waves running very high, the barge was 
swamped at a point near Daeotah island, 
and barge and cargo became a total loss. 

It is in proof that the barge Victor was 
old, and was originally constructed with 
knuckles instead of knees, and was open 
decked; that immediately prior to making 
this first trip in the spring, she was over- 
hauled by the ship carpenter of the respond- 
ent, and put in repair in such places as in 
his judgment required the substitution of 
new timbers. On inspection of the barge a 
portion of the old timbers was found to be 
in a state of decay. At Homer, six miles 
below Winona, they put in for wood, when 
the barge was discovered to be leaking. 
Two pumps were then and there used, but 
according to the answer, without effect; 
and they proceeded down the river, with the 
water gaining in the barge, as set forth in 
the answer. The river was running full; 
the wind fresh, quartering up stream, and 
the night was very dark. 

The barge was fastened to the starboard 
side of the steamboat with three lines, head 
line, tow line, and back line, and she had 
two pumps, one at each end. The master 
was on watch when they left Winona. He 
turned in at Homer, while they were wood- 
ing; was called out on account of the leak- 
ing of the barge. Pumps were applied, 
when he turned in again, and was at last 
called out on notice that the barge was 
sinking. 

They stopped at Trempealeau, and a short 
time after leaving that place, about Rich- 
mond, the watchman reported that the barge 
was making water. Two pumps were start- 
ed, and two additional ones were put in use, 
and still the leak gained on them to such 
an extent that the men left off pumping 
and had just got off the barge when she 
rolled over. 

The barge being fastened to the starboard 
side of the steamboat, and the wind blowing 
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up stream, quartering from the Wisconsin 
sliore and tbey passing from the Minnesota 
towards the Wisconsin shore, the barge 
would be partially under the lee of the 
steamboat, and at the point represented on 
the map, where the barge sunk, she was en- 
tirely under the lee of the steamboat, and 
off Dacotah island. That point is about 
twenty-two miles from Winona. Allowing 
thirty minutes at Homer for wooding, and 
for the stop at Trempealeau fifteen minutes, 
they ran from Winona to the island at about 
the rate of eleven miles an hour. 

I think the weight of reliable testimony is, 
that there was no wind to disturb them un- 
til about making the last crossing towards 
Dacotah island. It is not probable that the 
master of the steamboat would have turned 
in, even during his watch, and remained in, 
with one exception, for a few minutes, until 
notified that the barge was sinking, if the 
wind disturbed them. 

The wells of the barge had not been ex- 
amined before departing from Winona. The 
master of the steamboat was presumed to 
know, and the respondent or its agents were 
bound to know, that the Victor was a very 
old barge, not originally constructed of ade- 
quate strength to carry a cargo of wheat in 
bulk at all stages of water in ordinary con- 
ditions of weather. 

In addition to this evidence, the leaking 
of the barge at Homer was sufficient notifi- 
cation to the master of her unseaworthiness. 
From the leaking at Homer, only six miles 
on the trip, in the absence of any known 
cause, unseaworthiness of the barge may 
be legally presumed. 

The barge should have been left, safely 
moored, at Homer, or returned to Winona 
for the transfer of the cargo to another 
barge. It was then demonstrated that the 
barge was not sufficient for the service. 

The supreme court of the United States, 
in affirming a decree of this court, in the 
case of The Northern Belle, 9 Wall. [76 U. 
S.] 526, decides that "it is the duty of a 
carrier of grain in bulk in barges, on the 
western rivers, to see that his barge is 
capable of resisting, without subjecting the 
barge to injury, all the external forces to 
which it is subjected in the ordinary course 
of navigation, including especially those in- 
cident to the narrow, crooked and shallow 
water, and the often changing courses in 
the currents of the river where they are; 
and to the force which the large steamers, 
which have them in tow, are often brought. 
The barge must be so tight that the water 
will not reach the cargo; so strong that the 
outward applications of external force will 
not spring a leak, or sink her; so sound that 
she will safely carry the cargo in bulk 
through the ordinary shocks to which she 
must every day be subjected. If she is 
capable of this she is sea-worthy; if she is 
not, she is unfit for the navigation of the 
river. It is the duty of the carrier to have 



his barges often examined and thoroughly 
inspected, so as to be sure of their condi- 
tion. For this he is to be held rigidly re- 
sponsible." 

In my opinion the respondent was in fault: 
First, for loading the barge unfit for the 
service with 4,574 bushels of wheat in bulk; 
second, for not examining and inspecting 
the barge before departing from Winona on 
her first trip after being repaired; third, 
for not leaving the barge at Homer, or tak- 
ing her back to Winona after the leak was 
discovered, in order that the cargo could be 
transferred to another barge; fourth, for 
running on a very dark night at too great 
rate of speed; fifth, for that the master neg- 
lected his duty from Homer to the place of 
the accident Decree for the libellant 

As to duty of common carrier to provide a sea- 
worthy vessel, consult Nine Hundred and Twen- 
ty-Bight Barrels of Salt [Case No. 10,272]; The 
Northern Belle PCd. 10,319]. 

As to duty after accident, consult The Ocean 
Wave [Id. 10,416]. 
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KELLOGG V. MILWAUKEE & ST. P. RY. 
GO. 

[5 Dill. 537,1 1 Gent. Law J. 278.] 

Circuit Court, D. Iowa. May Term, 1874.2 

Negligence Causing Fire— Rejiotb and Pkoxi- 
MATE Cause— CoNSTBUCTiON of Steam Exgine 
— Damages Caused by Sparks— Spaek-Akbest- 
ERS — DoTT OP Guarding Elevators. 

1. The defendant was the owner of an eleva- 
tor built on the bank of the Mississippi river, 
and also of a steamboat used in transferring 
cars and barges to and from it. The steamboat 
had no spark-arrester, and the exhausted steam 
was allowed to escape through its chimney. 
The plaintiff was the owner of a mill and a lum- 
ber yard, the former five hundred and twenty- 
eight and the latter three hundred and eighty- 
eight feet from the elevator and the space be- 
tween these and the elevator was vacant; the 
elevator being unused, its spouts left open, and 
without a watchman; the steamboat, being in 
the necessary course of its occupation, moved 
alongside the elevator, and the weather being 
very dry, and the wind high and blowing in 
the direction ot the plaintiff's mill and lumber, 
the elevator, by reason of sparks communicated 
from the chimney of the steamboat (as the evi- 
dence tended to show), caught fire, and from it 
fire was communicated to the plaintiff's mill 
and lumber, so tiiat these latter were consumed. 
Upon these facts it is Md that the defendant 
was not liable in any event, unless the fire was 
communicated to the elevator through the de- 
fendant's negligence, or the negligence of its 
servants, in the construction and use of the 
boat. 

2. The defendant would not be liable unless 
the burning of the elevator was the proximate, 
and not merely the remote, cause of the burn- 
ing of the mill and lumber. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission,] 

2 [Affirmed in 94 U. S. 469.] 
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3. "WTieth^r the burning of the elevator was 
the proximate or the remote cause of the burn- 
ing of the mill and lumber was a question of 
fact for the jury. 

4. The jury were therefore to determine 
whether the burning of the mill and lumber 
was the result naturally and reasonably to be 
expected from the burning of the elevator, and 
whether the burning of the elevator was the re- 
sult of sparks communicated from the steamer. 

5. There was nothing in the fact of the steam 
being emitted through the chimney of the steam- 
boat from which the jury should infer negli- 
gence. 

6. The leaving of the elevator unused, without 
a watchman, and with its spouts open, did not 
constitute such negligence as would make the 
defendant responsible to the plaintiff. 

7. The question whether the defendant was 
guilty of negligence, in failing to make use of 
spark-arresters on its steamboat, was a ques- 
tion of fact for the jury. 

[Cited in Crandall v. Goodrich Transp. Co., 
16 Fed. 81.] 

8. The true test of negligence in this and 
other cases is, what woiiid an ordinarily pru- 
dent man have done under the precise circum- 
stances? 

It appears from the pleadings and the undis- 
puted evidence in the cause that the plain- 
tiff [Timothy Kellogg], on the 3d day of Oc- 
tober, 1871, was in the possession of a saw- 
mill on the bank of the Mississippi river, sit- 
uate on certain lots in an addition to the 
town of McGregor, in Iowa, upon which there 
was a large quantity of lumber. At the same 
time the defendant [the Milwaukee & St. Paul 
Railway Company] was the owner of a large 
grain elevator building, also situate on the 
bank of the rivei', five hundred and twenty- 
eight feet above the mill of tlie plaintiff. The 
intervening property was vacant or unoccu- 
pied. This elevator was built before the 
plaintiff's mill, and was constructed ot pine, 
and was from one hundred to one hundred 
and twenty feet in height. It seems to have 
been built after the usual model of elevators, 
and had spouts or openings on the east or riv- 
er side thereof for the purpose of discharging 
grain into boats or barges. The lumber on 
the plaintiff's premises was distant from the 
elevator three hundred and eighty-eight feet. 
At the date above named, the defendant was 
also the owner of a steamboat called the "Jen- 
nie Brown," whieh was employed by it in 
transferring care and barges back and forth 
between the end of Its road at North Mc- 
Gregor, on the Iowa side of the river, and 
Prairie du Ohien, on the Wisconsin side. On 
this 3d day of October, 1871, the elevator 
caught fire and was entirely consumed, and 
the fire therefrom extended to and also en- 
tirely consumed the plaintiff's lumber and 
his mill building and machinery. There was, 
at the time, an unusually high wind blowing 
from the elevator in the direction of the plain- 
tiff's lumber and mill. The evidence tend- 
ed to show that sparks and bm-ning brands 
were carried directly from the elevator to the 
lumber and mill, and that the trees on the 
bluffs, six hundred feet distant from the ele- 



vator, were scorched and killed by the flames 
and heat from the elevator. The plaintiff 
brings this action against the raih'oad com- 
pany to recover the value of the mill, ma- 
chinery, lumber, and property thus consum- 
ed. The groimd of his action is the defend- 
ant's alleged negligence, which the plaintiff 
claims was the cause of his loss, and was so 
du-ectly the cause of it as to involve an ac- 
tionable liability on the part of the defend- 
ant. There are several specific gi-ounds of 
complaint in the petition against the defend- 
ant, in connection with this fire. (1) It is 
claimed that the defendant is at fault be- 
cause it negligently omitted to provide the 
Jennie Brown with spark-arresters. (2) Be- 
cause the exhausted steam was admitted into 
the smokestack, thereby intensifying the 
force of the draught, and that by reason 
thereof, and by reason of the absence of 
spark-arresters, the boat emitted or threw off 
large quantities of sparks and coals. (3) That 
the spouts or openings in the elevator on the 
river side were carelessly left open. (4) That 
the elevator at the time was unoccupied, and 
negligently left without a watchman or other 
pei'son to look out for or prevent fire. The 
substantial charge in the petition is that in 
one of her trips the defendant "negligently 
permitted the steamboat to approach and lie 
alongside of, or in close proximity to, said 
grain elevator, and negligently allowed and 
caused long and strong draughts of escaped 
or exhausted steam to pass and rush into 
the smoke-stack of the boat, whereby large 
quantities of cinders, sparks, or coals of fire 
were forced up through and emitted from the 
smoke-stack against the elevator and openings 
in it, in consequence of which, and of the 
negligence of the defendant in not providing 
the proper and necessary spark-arresters, and 
of their negligence in not keeping some per- 
son in charge thereof, and of their negligence 
in not keeping the openings in said elevator 
closed, the same took fire from said sparks, 
and from thence the fire extended to and 
burned the plaintiff's mill and property." 
The defendant asked the court to , instruct 
the jury that if "they believed from the evi- 
dence that the sparks from the Jennie Bi"own 
set fire to the elevator through the negligence 
of the defendant, and the distance from the 
elevator to the nearest lumber pile was three 
hundi-ed and eighty-eight feet, and to the 
mill five hundred and twenty-eight, then the 
proximate cause of the burning of the mill 
and lumber was not the burning of the ele- 
vator, and the injm-y to the plaintiff is too 
remote from the negligence to afford a ground 
for recovery." This was refused. 

Beach & Murdock, for plaintiff. 
Gary & Updegraff, for defendant 

MILLER, Circuit Justice (charging jury). 
These three questions you are caUed upon to de- 
termine: 1st. Whether the elevatorwas burn- 
ed by sparks from the Jennie Brown. 2d. If 
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It was so burned, was it in consequence of tlie 
negligence of tlie officers or men in cliarge of 
tlie Jennie Brown? 3d. Whether the burning 
of the mill and lumber was the natural and 
probable result of the burning of the ele- 
vator. 

As to the first— whether or not the elevator 
caught fire from the sparks of the Jennie 
Brown— you can determine this as well as I 
can, and the decision of that question I leave 
with you without comment. In considering 
the other two propositions, I will commence 
with the last first. Supposing, for the pres- 
ent, that the elevator was burned down 
through the carelessness of the defendant, 
was the burning of the mill and lumber so 
connected with the burning of the elevator 
that the defendant would be responsible for 
it? On that point I have been asked by 
counsel to instruct, as a matter of law, that, 
by reason of the space intervening between 
the elevator and the mill of plaintiff, the 
burning of the elevator would not make them 
responsible. The authorities are In conflict 
upon that subject— that Is, upon what is 
called remote consequences. Now, in the case 
before us, it is said that, while the burning 
of the elevator was the direct consequence of 
the sparks from the Jennie Brown, the burn- 
ing of the mill and lumber was the remote 
consequence of the negligence of the defend- 
ant I am not prepared to say this. I do 
not believe it is the duty of the court to take 
that question away from the jury, and I leave 
it with you, as was done at the former trial, 
to determine whether, under all the ch'cum- 
stances of the case— with the wind blowing; 
the Inflammable character of the elevator; the 
combustible material of which It was com- 
posed; and, on the other hand, the distance 
between the elevator and the mill and lum- 
ber, and from all the evidence and circum- 
stances before you— whether the burning of 
the mill and the lumber by the fire from the 
elevator was a consequence usually and 
naturally to be expected; whether the burn- 
ing of the mill and lumber was the result 
naturally and reasonably to be expected from 
the burning of the elevator, and whether the 
burning of the elevator was the result of the 
sparks from the Jennie Brown. If you find 
that the oflacers of the boat were not guilty 
of negligence or carelessness, then the defend- 
ant is not liable to the plaintiff; but if you 
find the contrary to be true, then it may be 
responsible for the loss of the mill and the 
lumber. The main point upon which this 
ease turns, in my judgment, is whether the 
parties who had charge^ of that boat were 
guilty of such negligence witliin the mean- 
ing of the law as would make them liable 
for causing fix'e to the mill and lumber of the 
plaiutifC. If you find that the elevator was 
set on fire by the sparks from the boat (and 
I will so suppose for the purpose of illustm- 
tion), then was the conduct of the parties In 
charge of the boat at the time of the fire char- 
acterized by such want of care, or want of 
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skill in her management, as to make the own- 
ers of the boat (this railroad company) liable 
for the burning? In the first place, I observe 
that the railroad company in this case stands 
precisely in the same position as if the boat 
was owned by an individual. There is no 
additional responsibility attaching because it 
was a railroad company, nor are they any less 
responsible because of that fact. 

Two or three cii'cumstances, apart from the 
transactions of that day, have been proved 
to you as showing, or tending to show negli- 
gence or carelessness on the part of the offi- 
cers in charge of the boat on the day in ques- 
tion. The first of these to which I call your 
attention is the fact of the steam of the boat 
being emitted through the smoke-stack. As 
Judge DiUon instructed the jmy before, so I 
instruct you now. There is nothing to pre- 
sume any negligence on the part of the rail- 
road company in that regard. It is one of the 
usual, if not necessary, means for ina-easing 
the locomotive power of the vessel— for in- 
creasing the amount of steam. It is almost 
universal, and, I presume, necessary, and no 
charge of negligence can be made against the 
owners of the boat because they permitted 
the steam to be emitted through the smoke- 
stack. 

Another ground of carelessness alleged 
against the defendant, not connected with 
the boat, is that the elevator (which was also 
their propeiiy) was not being used, and that 
it was a season of the year when It was un- 
commonly dry; that It was made of inflam- 
mable material, was left without a watch- 
man, and that It was left with certain open- 
ings—places where the grain was taken in — 
called spouts; that these spouts for the dis- 
charge of grain were left open. Suppos- 
ing tliis to be so, there is no negligence in 
this respect upon which the defendant is re- 
sponsible to the plaintiff. Because they were 
not using the elevator at the time is no reason 
why they should be called upon to keep a 
watchman, nor is the fact that these spouts 
are left open a ground of negligence. 

A more Interesting question on the subject 
of negligence grows out of the question dis- 
cussed here in regard to the use of the spark- 
arrester, which is an apparatus on the chim- 
ney to arrest the sparks. On that subject I 
hesitated a good while whether I should have 
to say to you that there was no negligence in 
that "regard— that is to say, that the owners 
of the boat were not bound to use these spark- 
extinguishei'S or arresters. But, upon further 
reflection, I do not think, upon the evidence, 
I am. authorized to declare, as a matter of 
law, that that is so; but I must leave you to 
say, from the testimony, whether in this re- 
spect the owners of the boat were guilty of 
negligence. Upon this subject it is proper 
for me to remark that the true test of care 
and diligence on one side, and of negligence, 
which is the absence of diligence, on the other 
— ^a test which juries should apply, and which 
the law applies— is, what would an ordinarily 
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pj'udent man have done under the precise cir- 
cumstances which are here presented to you? 
The best test you can bring to bear is, what 
would an ordinarily prudent and careful 
man, who owned a boat like this, or any other 
boat like it, have done in regard to employ- 
ing the use of a spark-arrester or spark-ex- 
tinguisher? If prudent and careful men do 
not think it necessaiy, and have found it im- 
practicable to use them, the defendant is not 
bound to use them. That is one test An- 
other consideration upon this subject is that 
in this day and time, with the elements of 
ti"ansportation used in commercial transac- 
tions and with the gi-eat bulk of material 
transported to and from this country, from 
the east to the west and from the west to the 
east, the use of steam power has become not 
only necessary but indispensable to the in- 
terests of tlie whole couutiy. Steam is now 
used as the old Conestoga wagon, with six 
horses, used to be. The expense of using 
steam power is taxed upon the products of 
the countiy transported. Motive power, 
bringing it down to the last principle, is the 
generation of steam, which is the main item 
of expense in transportation. Therefore, you 
are to consider how far the interests of the 
public require those using this great power 
to be restricted, and how far the good of the 
people requires those making use of it to 
adopt means of safety ajid protection. If 
steamboats must adopt various apparatus, 
thereby increasing their expenses, they must 
charge them upon the products of the country 
transported by them. On the other hand, if 
they can dispense with such things without 
too great danger, it is to the interest of the 
people for them to do it But they should 
adopt such means as may be useful for the 
protection of property and persons. Under 
all the circumstances, you are to consider 
what has been found to be generally used by 
prudent and careful men in the management 
of vessels and steam power; the general us- 
age; the experiments made, and the opinions 
of those who have used the spark-extinguish- 
er; and you are to say, under all the circum- 
stances, whether there was any duty im- 
posed upon the defendant to have a spark- 
extinguisher on its vessel at the time this 
fire occurred. 

Now, gentlemen, you come to the main 
question, whether, in point of fact In the 
management of that vessel on that day, and 
under the circumstances, there was any neg- 
ligence on the part of the officers having 
charge of the boat? Upon that subject I do 
not know of any test better than that I have 
already given you. If you find the defend- 
ant was using such care as ordinarily pru- 
dent men would have used under like cir- 
cumstances, then there would be no negli- 
gence on their part You are to consider all 
the evidence upon the subject, and also the 
entire situation; the violence of the wind; 
the inflammable material of the elevator; 
the nearness of the vessel to the elevator. 
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You are to remember that these men had a 
right to go there; that it was one of their 
landing places; that they could not go direct- 
ly up to their other landing place because an- 
other vessel was there. You are then to con- 
sider whether, in their attempt to get away 
from there, they increased the fire in their 
engines so that the sparks were unusually 
dangerous; whether it was prudent in them 
to use as much power and force as they did, 
or whether they used any force; whether the 
steam was got up in such a way that prudent 
men would have said: "We will stop this 
rather than go on; the danger is too great." 
You can consider that, or you can consider, on 
the other hand, whether they were doing only 
what was necessai-y to get oflE their barge. 
All this is for your determination, and there 
is no other rule but this simple one, that 
while they had a right to use their vessel to 
get the barge away, to get up to the proper 
landing place, or up to the island, yet they 
were bound to have a due regard to the risk, 
to the danger that they might possibly set fire 
to the elevator and bum it and not only burn 
the elevator, but other men's property. If 
the elevator was burned on account of their 
carelessness and negligence, then they are re- 
sponsible for the burning of this man's prop- 
erty as well as of the elevator, if you believe 
they were so connected as I have already ex- 
plained. If they used due diligence and due 
care, then they ai-e not responsible, although 
the sparks from the boat may have set fire 
to the elevator, and from that fire the mill 
and lumber were burned. 

Steam is a dangerous element; fire is a 
dangerous element; but people must use 
steam, and, although defendants had a right 
to use this vessel there, they were required to 
exercise due care and prudence, such as an 
ordinarily prudent and sensible man would 
have exercised. Was there anything to put 
them upon their guard? Did they exercise 
due care and prudence, such as a careful and 
prudent man would have done? This is the 
gist of your inquiry. 

The jury found the following verdict: "Ist 
We, the jury, find that the elevator was 
burned from sparks emitted from the steamer 
Jennie Brown. 2d. That such burning was 
caused by not using ordinary care and pru- 
dence in landing at the elevator, under cir- 
cumstances existing at that particular time. 
3d. That the burning of the mill and lumber 
was the unavoidable consequence of burning 
of said elevator. We, the jury, therefore find 
for the plaintife, and assess the damages at 
twelve thousand five hundred and two dollars 
and fifty cents (§12,502.50)." And the court 
rendered judgment upon the verdict. 

NOTE. The subject of proximate and remote 
causes is ably treated, and the principal cases 
cited and learnedly commented on. in Wliart. 
Nei?. § So et seq. Tiie author refers to the prin- 
cipal case (sections 154, 874). The learned au- 
thor is mistaken in the statement (section 154) 
that "the defendant was clearly guilty of negll- 



[14 Fed. Cas. page 255] 



(Case No. 7,666) KELLOGG 



gence in not having spark-arresters to the smoke- 
pipe," since it was quite clearly established, that 
spark-arresters had as yet proved unsuccessful 
and impracticable on boats engaged in navigat- 
ing the Mississippi river. 

Th3 ease of Toledo, W. & W. Ry. Co. v. Muth- 
ersbaugh, 71 III. 572, was this: Sparks from a 
locomotive set fire to a warehouse standing near 
the railway track and destroyed it. A stable 
stoood one hundred and one rods from the ware- 
house, and there were no intervening buildings. 
There being a high wind Wowing at the time, 
from the direction of the burning w^arehouse, 
fire was communicated to the stable, and it was 
consumed: Held, that the owner of the stable 
could not recover damages against the railroad 
company. The burning of the warehouse was 
not the proximate but the remote cause of the 
burning of the stable. The court cite and follow 
Fent V. Railway Co. 59 111. 349. See, also Me- 
tallic Compression Casting Co. v. Fitchburg K. 
Co. [109 Mass. 277]. 

Liability of railway company for damages to 
property by fire caused by the company's neg- 
ligence, see Grand Trunk R. Co. v. Richardson, 
91 U. S. 454. 

[The defendants took the case to the supreme 
court upon writ of error. After considering sev- 
eral alleged points of error in the admission and 
rejection of evidence, Mr. Justice Strong, who 
delivers the opinion ot the court, considers the 
charge of Judge Miller above, as to whether the 
burning of the mill and lumber was the natural 
and probable result of the burning of the ele- 
vator. Says the learned justice: "The true rule 
is that what is the proximate cause of an in- 
jury is ordinarily a question for the jury. It is 
not a question of science or of legal knowledge. 
It is to be determined as a fact, .in view of the 
circumstances of fact attending it. The pri- 
mary cause may be the proximate cause of a 
disaster, though it may operate through suc- 
cessive instruments, as an article at the end of 
a chain may be moved by a force applied to 
the other end, that force being the proximate 
cause of the movement, or as in the oft-cited 
rase of the squib thrown in the market place. 
Scott V. Shepherd, 2 W- Bl. 892. « « * The 
circuit court was correct in refusing to affirm 
the defendant's proposition, and in submitting to 
the jury to find whether the burning of the 
mill and lumber was a result naturally and rea- 
sonably to be expected from the burning of the 
elevator." The judgment of the circuit court 
was affirmed. 94 tJ. S. 469.] 
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KELLOGG v. MORSE. 

[Cited in Oliver's Forms (Ed. 1828) 382. No- 
where reported; opinion not now accessible.] 
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KELLOGG V. RUSSELL et al. 

[11 Blatchf. 519; i 11 N. B. R. 121.] 

Circuit Court, N. D. New York. March 17, 
1874. 

PbACTIOE in BANKRUPTCr — SXHT BY ASSIGNEE — 

Propertt in Assignee's Possession — In- 
junction TO Restrain State Court. 

1. The marshal of the United States, as the 
messenger of the district court, in bankruptcy, 
seized certain property as the property of a 
bankrupt, and put it into the hands of the as- 
signee of the bankrupt. A person who claimed 
the property as his own brought a suit against 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted bj' permission.] 



the marshal, in a state court, for such seizure. 
The assignee in bankruptcy and the marshal, 
as plaintiffs, then brought a suit in equity, in 
this court, against such person and the bank- 
rupt, to set aside certain transfers under which 
such person claimed such property, as being 
fraudulent as against such assignee: Held, that 
the suit was maintainable, although the proper- 
ty was in the possession of the assignee. 
[Cited in Main v. Glen, Case No. 8,973; In 
re Sabin, Id. 12,195.] 

2. It was proper for the court to issue an in- 
junction restraining the further prosecution of 
the suit in the state court. 
[Followed in Wilkinson v. Barnard, Case No. 
.17,669. Cited in Evans v. Pack, Id. 4,5GC; 
In re Sabin, Id. 12,195.] 

[This was a bill in equity by Justin Kellogg, 
as assignee in banlcruptey of Gates H. Bar- 
nard, and Isaac F. Quinby, marshal of the 
United States for the Northern district of 
New York, against ■William Russell and 
Gates H. Barnard.] 

Jas. E. Chandler, for plaintiffs; 
Ezek. Cowan, for defendants. 

WOODRUFF, Circuit Judge. The bill here- 
in is filed -to set aside certain alleged sales 
and transfers of property by the defend- 
ant, the bankrupt, to the defendant Russell, 
upon the grounds, alleged in the bill, that 
such sales and transfers were made for the 
purpose of hindering, delaying and defraud- 
ing the creditors of the bankrupt, and were 
made in fraud of the bankrupt law [of 1867 
(14 Stat 517)], and to defeat its operation. 
The bill seeks, thereupon, to affirm the title 
of the assignee in bankruptcy to such prop- 
erty, and have the same sold, that the pro- 
ceeds may be appropriated to the payment of 
the debts of the bankrupt, and, also, that the 
alleged fraudulent transferee may account for 
and pay over to the said assignee the proceeds 
or value of certain of the personal property 
included in the said fraudulent transfers, to 
be applied in like maimer. 

For such purposes, and upon such allega- 
tions, this action is a very proper one, and is 
contemplated and authorized by sections 35 
and 39, and not less so by sections 2 and 14, 
of the bankrupt act Indeed, without the spe- 
cial express provisions of that act, I think the 
assignee of a bankrupt might, upon general 
principles, bring and maintain such an action, 
to avoid transfers by law declared void as 
against creditors, or as against the provisions 
of the statute intended for their protection. 
It is supposed, that, because the marshal 
seized the property, and the same is now in 
the possession of the assignee, that circum- 
stance ci'eates a difference. Not at all a 
difference in the necessity or propriety of 
the suit The defendant Russell claims tliat 
the property is his own, he has sued the 
marshal, acting as the messenger of the dis- 
ti-ict com-t. taking possession of the prop- 
erty for the benefit of the assignee and the 
security of the creditors; and he can, at 
any moment, upon equal grounds, sue the as- 
signee, to recover its value from him. This 
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claim is a direct impediment to tlie adminis- 
tration of the property. It renders the posi- 
tion of the officers of the court unsafe, pre- 
vents the creditors from receiving any divi- 
dend therefrom, and so is a distinct obstacle 
to the progress of the proceedings in bank- 
ruptcy to their proper termination. The as- 
signee has a right to bring a suit to remove 
such an impediment The creditors have a 
right to require the assignee, who, in this be- 
half, represents them, to prosecute such an 
action, to determine this alleged fraudulent 
claim of title, and the bankrupt court itself 
"Would not be wan-anted in proceeding sum- 
marily to the disposal and appropriation of 
the property so claimed to belong to a third 
person. It has been repeatedly held, that a 
plenaiT suit is the proper proceeding against 
a third person so claiming an adverse in- 
terest. 

The power to entertain such a suit and the 
propriety of its exercise involve, also, the 
power and propriety of employing incidental 
and collateral remedies, and especially an in- 
junction, to the end that the rights, interests 
and equities of all parties may be preserved. 
It has long been the practice of courts of 
equity, to entertain bills to set aside fraudu- 
lent conveyances, for the distinct and special 
purpose of removing impediments to a levy 
and sale under execution, or to any form of 
applying the property, legal or equitable, to 
the payment of defrauded creditors. This 
suit is closely analogous. It has the same ob- 
ject, in substance, and is equally proper. 
Why, then, should not an injunction, pen- 
dente lite, be issued, to restrain the defendant 
from doing anything which can operate to de- 
feat the purposes of this suit, or prevent the 
appropriation of the property to the payment 
of debts, without leaving the officers of the 
court to be harassed with suits in the future. 
It could be said, in reference to such suits as 
are above referred to, brought to remove the 
impediment, of a fraudulent conveyance, to 
a levy and sale at the suit of a judgment 
creditor: "The creditor can direct a levy, 
cause a sale to be made, and abide the con- 
sequences. He can then, if sued, set up the 
alleged fraud in the conveyance, and, if he 
prove the fraud, that proof will protect him. 
If he cannot prove the fraud, he is entitled 
to no protection." Com-ts of equity will not 
withhold their protection on such grounds. 
They will, according to the exigencies of the 
case, allow their power to be employed to de- 
termine such charges of fraud, with all proper 
parties before them, and so that the rights 
and equities of all parties may be settled, 
without the hazard of multiplied and needless 
litigation. Obviously, if they did not do this, 
the ends of justice would be often defeated. 
Judicial sales would be dangerous. All who, 
in the face of an alleged fraudulent claim, 
meddled with the property, could be pursued 
by the fraudulent claimant. So, here, not 
only is the marshal, who is by law the mes- 
senger of the court, and bound, by the rules 
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and practice of the court, to make the seiz- 
ure, on receiving a bond of indemnity, but 
the assignee in bankruptcy and all who in- 
tei-meddle with the property are exposed to 
prosecution by tlie alleged fraudulent claimant ; 
and it is even doubtful whethei- a sale of the 
propertj' can be made which will not subject 
the purchaser to a like pursuit. It is not true, 
therefore, that this action is prosecuted merely 
for the protection of the marshal who seized 
the property. If that was all, there would be 
some force in the argument which treats the 
case as analogous to that of a sheriff who 
levies an execution against one upon goods 
which belong to another. The suit here has 
a much broader scope than a mere endeavor 
to protect the marshal. That protection is 
purely incidental, and yet necessary to the 
relief to which the assignee and the creditors 
are entitled, on setting aside the fraudulent 
conveyance, and so obtaining safe means of 
appropriating the property seized. Nor is this 
suit an interference with the proper power 
and jurisdiction of the state court Indeed, 
there is some reason for saying that just 
such a suit as this might be brought and 
maintained in a state court of equity, for the 
pui-poses, or for most of the purposes, here 
sought But, doubts have been entertained 
whether the assignee, deriving his authority 
from the federal statute, and proceeding, in 
his suit to set aside the conveyance or trans- 
fer, upon grounds peculiar to the bankrupt 
law, can find the jurisdiction of the state 
court adequate to give to him the proper re- 
lief. Certainly, the jurisdiction of the fed- 
eral tribunals is appropriate to this end. Free- 
man V. Howe, 24 How. [65 U- S.] 450; Buck 
V. Colbath, 3 Wall. [70 U. S.] 334, 342. 

It may be conceded, that, in general, the 
appropriate procedure would be for the as- 
signee to file his bill without any such prior 
seizure, and apply for an injunction and a 
receiver to keep the property safely until the 
questions in issue are settled. But, where 
there is, as often there may be, danger that 
the alleged conspirators to cheat and defraud 
the creditors will remove the property, or dis- 
pose of it, before an assignee can be appoint- 
ed, such seizure may be indispensable. At all 
events, this does not impair or take away the 
right of the assignee, when he is appointed, 
to bring suit to set aside the transfers, de- 
feat the fraudulent claim, and bring the al- 
leged fraudulent transferee into court for tliat 
purpose, so that he may proceed with the ad- 
ministration of the estate according to his 
duty and the rights of creditors. This is the 
fundamental ground and purpose of this suit, 
and the injunction sought is purely incidental 
and conservative. The injunction no more 
acts upon the state court, or its jurisdiction, 
than does an action such as is used for illus- 
tration by the counsel for the defendant, viz., 
a suit against a sheriff charged with levying 
upon goods not belonging to the judgment 
debtor. Here, as already suggested, the 
prosecution of the suit against the marshal 
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proceeds upon a daim of property, wMch, 
■upon the allegations of the complaint, it is 
the right and duty of the assignee to contest, 
and relates to property in a condition in which 
the parties in interest may and ought to he 
brought into court for the investigation and 
settlement of the matters in contest, in such 
wise that the assignee can proceed, and the 
court of bankruptcy can proceed, to the set- 
tlement of the estate, and the actual appro- 
priation of the property freed of litigation. 
The motion for an injunction should be grant- 
ed. 

NOTE. The order entered on this decision 
was, "that a writ of injunction do issue out of 
and under the seal of this court, directed to the 
defendant William Russell, his attorneys, coun- 
sellors, solicitors, and agents, and each and every 
of them, enjoining and restraining them, and 
each and every of them, that they do absolute- 
ly desist and refrain from the further prosecu- 
tion or trial of the action heretofore commenced 
by said "William Russell, and still pending, in 
the supreme court of the state of New York, in 
and for the county of Rensselaer, against the 
complainant Isaac F. Quinby, United States 
marshal for the Northern district of New York, 
as mentioned, set forth, and described in the 
said bill of complaint, during the pendency of 
this action, and until the further order of this 
court, and from commencing or prosecuting any 
other action or proceeding concerning or affect- 
ing the said property, or from in any way or 
manner disposing of, meddling, or interfering 
with the same, until the further order of this 
court." 
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Case ITo. 7,667. 

K:BLL0GG v. WARMOUTH et al.i 

Circuit Court, D. Itouisiana. Dec. 6, 1872. 

Elections— BrLL TO Presekve Evidence op Mat- 
ters OccuiiRiNG During BLECTioir — El- 
igibility — Returning Board. 

[1. The acts to enforce the right of citizens 
to vote (16 Stat. 140, § 1); declaring the right 
(section 3); providing that the offer to perform 
any act required by law as a qualification for 
voting, if it fail to be performed by the wrong- 
ful act or omission of the oflScer, shall be deemed 
in law as a performance of the act; and section 
23. providing that when any person shall be de- 
prived of an election to certain offices, by the 
denial to any citizen offering to vote of his right 
to do so on account of race, color, or previous 
condition, his right to hold such office shall not 
be thereby imuaired; also 16 Stat. 433, § 15, 
providing, among .other things, that the juris- 
diction^ of the circuit court shall extend to all 
cases, in law or equity, arising under the origi- 
nal or amendatory acts, — are constitutional, un- 
der the fifteenth amendment, and apply to the 
election of a state governor.] 

[2. A bill for the preservation of evidence, to 
enable -the complainant to prosecute a suit at 
law, alleging that 10,000 citizens of Louisiana 
have been deprived of registration, and a like 
number of votes suppressed on account of race, 
color, and previous condition, by an illegally 

1 [Not previously reported.] 
14FED.0AS.— 17 



constituted returning board, and that without 
the interference of lie court these votes will be 
lost to the complainant, and be thereby defeat- 
ed for the office of governor, and supported by 
the affidavits of over 4,000 actual voters, is suf- 
ficient to give a circuit court jurisdiction, under 
16 Stat. 146, §§ 1, 3, 23, and 16 Stat. 433, § 15.] 
[Cited in Harrison v. Hadley, Case No. 6,137.] 

[3. The question of the eligibility of the com- 
plainant for the office of governor cannot arise 
under such a bill, but could come before the 
court only on a direct action at law, to test the 
title to the office.] 

[4. By Act La. March 16, 1870 [Laws La. 
1870, p. 155, § 54], the returning board was made 
to consist of the governor, secretary of state, 
Mr. Lynch, and Mr. Anderson. The lieutenant 
governor and Mr. Anderson were disqualified 
by having been candidates. The governor at- 
tempted to remove Herron, the de facto secre- 
tary of state. Edd, that the board, with the 
vacancies ' filled by the votes of Herron and 
Lynch, was the legal board, and should be pro- 
tected by the court, and dts status was not af- 
fected by Act La. Nov. 20. 1872, since Const. 
La. 1868, art. 122, provides that all oQicers 
shall continue to discharge the duties of their 
offices until their successors shall have been 
inducted into office, except in cases of imjctch- 
ment or suspension.] 

[This was a bill in equity to preserve evi- 
dence to enable the complainant to prose- 
cute a suit at law, by "William Pitt Kellogg 
against Henry C. Warmouth and others, al- 
leging the suppression of votes on account 
of race, color, - and previous condition of 
servitude.] 

DURBLL, District Judge. This applica- 
tion comes before me under a bill to pre- 
serve evidence to enable the complainant to 
prosecute a suit at law. This bill is well 
known to the courts of chanceiy, and is 
founded upon the statute, being chapter 104 
of the 2d Session of the 41st Congress (16 
Stat. 140), entitled "An act to enforce the 
rights of citizens of the United States to- 
vote in the several states of this Union and 
for other purposes"; and upon the amend- 
ment to the same, being chapter 99 of the 
3d Session of the same Congress (16 Stat. 
433). Section 1 of the first act cited pro- 
vides as follows: "That all citizens of the 
United States who are or shall be otherwise 
qualified by law to vote at any election by 
the people in any state, territory, district, 
county, city, parish, township, school-dis- 
trict, municipality or other territorial sub- 
division, shall be entitled and allowed to 
vote at all such elections without distinc- 
tion of race, color, or previous condition of 
sei-vitude, any constitution, law, custom, 
usage, or -regulation of any State or terri- 
tory, or by or under its authority to the 
contraiy notwithstanding." Section 3 of the 
same act provides: "That whenever by, or 
under the authority or laws of any state, or 
the laws of any territory, any act is or shall 
be required to be done by any citizen as a 
pre-requisite to qualify or entitle him to 
vote, the offer of any such citizen to per- 
form the act required to be done as afore- 
said shall if it fail to be carried into execu- 
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tion by reason of tbe wroBgfuI act or omis- 
sion aforesaid of the person or officer char- 
ged with the duty of receiving or permitting 
such performance or ofCer to perform or act- 
ing thereon be deemed and held as a per- 
formance in law of such act. And the per- 
■son so offering and failing as aforesaid be- 
ing otherwise qualified shall be entitled to 
Tote in the same manner and to the same 
-extent as if he had in fact performed such 
,nct." Section 23 provides as follows: "That 
whenever any person shall be defeated or 
deprived of his election to any office except 
elector of president or vice-president, repre- 
sentative, or delegate in congress, or mem- 
ber of a state legislature by reason of the 
denial to any citizen or citizens who shall 
offer to vote of the right to vote on account 
of race, color, or previous condition of servi- 
tude, his right to hold and enjoy such office 
and the emoluments thereof shall not be 
impaired by such denial." And section 15 of 
the amending act provides as follows: 
"That the jurisdiction of the circuit court of 
the United States shall extend to all cases 
in law or equity arising under the provi- 
sions of this act, or the act hereby amend- 
ed, and if any person shall receive any in- 
jury to his person or property for, or on ac- 
count of any act by him done, under any of 
the provisions of this act or the act hereby 
amended, he shall be entitled to maintain a 
suit for damages therefor in the circuit 
court of the United States in the district 
wherein the party doing the injury may re- 
side or shall be found." 

These two acts were passed by congress 
to enforce the provision of the constitution 
of the United States known as the "Fif- 
teenth Amendment" (16 Stat. 1131), which 
reads as follows: 

"Section 1. The right of citizens of the 
United States to vote shall not be denied or 
abridged by the United States, or by any 
state on account of race, color, or previous 
condition of servitude." 

"See. 2. The congress shall have power to 
enforce this article by appropriate legisla- 
tion." 

The whole matter involved in the discus- 
sion which has occupied more than a week 
before me, has been presented on both sides 
with such ability, research, and fulness that 
I feel greatly indebted to the solicitors of 
both the complainant and the respondents 
for the aid which they have rendered in 
enabling me to come to an early decision. 

The first question to be solved is, are the 
acts referred to constitutional? Do they 
fall within the appropriate legislation au- 
thorized and imposed as a duty upon con- 
gress by the second section of the amend- 
ment? To solve this question, we must 
look to the object proposed to be attained 
by the amendment. It was to protect all 
citizens of the United States, including the 
recently emancipated and enfranchised col- 
ored citizens, in the full and free exercise 



of the right to vote. Nine years previous 
to the adoption of the amendment, and the 
enactment of the statutes passed to enforce 
the same, four millions of those who now 
constitute the great body of the citizens of 
the United States were slaves. It is not 
necessary here to repeat the history of slav- 
ery in this country; how it was, and con- 
tinued to be, from the very foundation of 
our government, a source of internal dis- 
quiet, increasing year by year, until it cul- 
minated in a most bitter and devastating 
civil war. The result of that war was the 
emancipation and enfranchisement of four 
millions of people, who thus passed rapidly 
from a state of bondage to the possession 
of all the civil and political rights of citi- 
zens of the United States. It was impossi- 
ble that so large a body of people should be 
suffered to remain exposed to the assaults 
of the prejudices naturally growing out of 
their former condition, without securing to 
them, through congressional legislation, a 
free and perfect use of the vote which the 
fifteenth amendment gave to them as a 
shield and a sword of protection for their 
persons, their liberties, and their property. 

Congress has legislated and given us the 
acts referred to as the means most appropri- 
ate for effecting the object proposed. These 
acts have been highly eulogized by the so- 
licitors on both sides, and they seem to me 
to be most wise and in the highest sense ap- 
propriate. (The provision of the constitu- 
tion, that no state shall pass a law impair- 
ing the obligations of contracts, needed no 
legislation to enforce it, beyond giving the 
right of review in the supreme court of the 
United States to the party feeling himself ag- 
grieved.) It is to be remarked that the fif- 
teenth amendment is most broad in its com- 
prehensiveness. Though called into existence 
in order to protect the freedman, it protects 
as well all other citizens, both native and for- 
eign. It would protect the foreigner who 
had become a citizen, should another Know 
Nothing excitement agitate the nation; and 
It would protect the native-bom, should the 
foreign-born citizen ever gain In any state or 
locality an ascendancy, and attempt to use 
that ascendancy oppressively. The same 
may be said of the acts of congress to give 
practical effect to the amendment. But, in 
the case of the fifteenth amendment, "the 
helplessness of the party to be protected ren- 
dered a larger and peculiar legislation neces- 
sary. 

Congress, then, in the acts under considera- 
tion, threw around all classes of citizens these 
effective laws, and secured obedience thereto 
— First, by criminal punishment; and, sec- 
ond, by clothing the candidate of the voter 
with the right to prevent or redress the 
wrong attempted or perpetrated upon the vot- 
er, by an appropriate civil action or proced- 
ure. 

Now, what are the grievances set forth in 
this case? What are the allegations made 



[14 Fed. Gas. page 259] 



(Case No. 7,667:) KELLOGG 



in the bill? They are that ten thousand cit- 
izens of this state have been, on account of 
race, color, and previous condition, deprived 
of registration, and, after due proffer, of the 
right to vote; and that ten thousand votes 
which were in fact cast for the complainant 
for the office of governor have been, or are 
about to be, suppressed by an illegally con- 
stituted board of returning officers; and that, 
without the interference of this court, these 
votes, both those refused and those cast, 
which ought to be counted for the complain- 
ant, will be lost to him, and that thereby he 
will be defeated for said office. These alle- 
gations are supported by upwards of four 
thousand affidavits of the actual voters. The 
chief defendant, namely, H. G. Warmouth, 
meets this weight of testimony solely by his 
answer and affidavit; and certainly acts done 
by him since the canvass commenced force 
upon my mind the belief that his defense 
rests upon no solid foundation. The further 
allegation is made that the board of canvass- 
ers legally constituted are deprived by this 
respondent of the proper returns, with the 
view to deprive citizens of the right to vote. 
In other words, that the respondent has pre- 
vented a fair canvass of the votes by imped- 
ing the legal board and setting up an illegal 
board. This leads me to consider the facts 
with reference to these two boards. 

By an act of the state legislature of March 
16, 1870, the board of returning officers was 
made to consist of the governor, lieutenant 
governor, secretary of state, Mr. Lynch, and 
Mr. Anderson. The lieutenant governor and 
Mr. Anderson being disqualified on account 
of having been candidates, the governor, 
Lynch, and Herron, as a majority of the 
board, met to fill vacancies. The governor 
attempted to remove Herron, who was cer- 
tainly de facto secretary of state, who seems 
to have some sort of judgment in his favor 
against Bovee, the elected secretary of state, 
who has for a long period attested all the 
statutes of the state, and who, without going 
into his title to the office as against Bovee, 
was the de facto officer, clothed with suffi- 
cient authority to act as one of the board. 
The attempt to remove Herron I dismiss with 
the remark that, if aU the governor alleges 
against him had been true, it could have been 
established only by judicial inquiry, and gave 
the governor no right to displace him. Her- 
ron and Lynch, by a majority vote, filled the 
vacancies by electing Hawkins and Gen. 
Longstreet, and these four, together with the 
governor, are clearly the legal board of re- 
turning officers. Wharton's vote goes for 
nothing, as he never had any legal status In 
the board, and with him necessarily fall out 
Duponte and Hatch. Thus it appears that 
the board which we will call the "Herron 
Board," in contradistinction to the "Wharton 
Board," is the board which this court feels 
bound to recognize as having been the legal 
board at the time this suit was commenced. 
And this brings me to inquire as to the ef- 



fect of the approval by the governor of the 
act of November 20, 1872. The only question 
before me at this stage of the case, connect- 
ed with the effect of that approval, is, did 
it change in any way the legal status of the 
Herron board ? The act contained a repealing 
clause, and since it covered the whole sub- 
ject of the election, and the election cannot 
be said to be complete until the final count- 
ing is concluded, I was at first startled by 
what seemed to me to be the logical inference 
of some of the authorities cited by the learned 
solicitors of the respondents, that if the act 
of 1870 was at that time repealed it might 
vitiate the whole election. But it is not nec- 
essary for me to pass upon this question, for, 
giving the act of November 20th all the force 
of law, still the Herron returning board must 
continue to discharge their duties imtil their 
successors are inducted into office. Article 
122 of the state constitution of 1868 reads 
thus: "All officers shall continue to discharge 
the duties of their offices until their succes- 
sors shall have been inducted into office ex- 
cept in cases of impeachment, or suspension." 
Indeed, the Herron board must furnish the 
canvass of the votes, or a new legislature can- 
not be legally organized so as to create a 
board of canvassers in accordance with sec- 
tions 2 and 44 of the law of the 20th of No- 
vember, 1872. I see, therefore, no way of 
avoiding the conclusion that, in any view of 
the case, the Hen-ori board of returning offi- 
cers are still authorized to continue their du- 
ties, and are still entitled to the protection of 
this court- 

The court keeps within the acts of congress 
and the fifteenth amendment. It does not 
pretend in any way to make a governor of 
the state, or in any degree to interfere with 
the voice of the people expressed through the 
ballot box. What it does is to aid in mak- 
ing known the voice of the people In accord- 
ance with sections 3 and 23 of the act of con- 
gress, and with section 15 of the amendment 
thereto, and in its action is only a clearly 
needed adjunct of the legal returning board. 
Many propositions were discussed during the 
argument which it is not necessary for me 
to now pass upon. It is enough that I find 
the statute constitutional, that the court has 
jurisdiction, and that the board of returning 
officers, composed of H. C. Warmouth, and 
Messrs. Hawkins, Lynch, Longstreet, and 
Herron, are the legal board, and, as such, en- 
titled to the protection of this court. 

As to the question of the ineligibility of 
the complainant in the bill to the office of 
governor, this question cannot arise under the 
bill, and could only come before this court 
in a direct action at law, to test the title to 
the office. It is not, therefore, necessary or 
proper for me- to decide it now; but, were it 
otherwise, I would say that the reason of 
the thing seems to favor his eligibility, the 
object of the provision of the constitution be- 
ing to prevent a man serving two masters, 
and having a divided allegiance. And the 
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fact that contemporaneously Tvitb the adop- 
tion of the constitution which first contained 
this provision the then territorial goTemor 
was by the then constitutional convention 
made governor of the state provisionally, and 
at the ensuing election made by the people 
the fii^st governor of the state, would seem to 
indicate that the meaning of the inhibition 
was understood to be as I have above stated. 

[NOTE. Application was made by Gov. "War- 
month to the supreme court for a writ of prohi- 
bition or writ of certiorari forbiddins the cir- 
cuit court from further proceeding in this cause, 
or commanding them to send a certified tran- 
script of proceedings to the supreme court, to 
be there proceeded with according to law, upon 
this petition. Mr. Chief Justice Waite deliv- 
ered the following opinion of the court: "We 
are all of opinion that, when a final decree shall 
be rendered in the circuit court in this case, an 
appeal will lie to this court. We are also of 
opinion that this court has no jurisdiction in 
this case to issue a writ of prohibition until an 
appeal is taken." Ex parte Warmouth, 17 
Wall. (84 V. S.) 67.] 
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KELLOM et al. v. EASLEY et al. 

[1 Dill. 281; 2 Abb. U. S. 559; 3 Am. Law 

T. Rep. U. S. Cis. 119; 2 Chi. Leg. News, 

804; 5 Am. Law Rev. 181.] i 

Circuit Court, D. Nebraska. May Term, 1870.2 

pRE-EMPTioN^ Act — Assignment by Pre-emption- 
ER — Conveyance by Pre-emptioxer before 
Patent Issued— Bill of Keview — What Nec- 
essary TO BE Stated. 

1. Under the act of congress of September 4, 
1841 (5 Stat. 453), relating to pre-emption of 
the public lands, and which in the twelfth sec- 
tion provides that "all assignments and trans- 
fers of the right hereby secured prior to the 
issuing of the patent shall be null and void,*' a 
pre-emptiouer, although he has a certificate of 
purchase, cannot, it seems, prior to the issue 
of Uie patent, convey the land. 

2. A conveyance made by a pre-emptioner be- 
fore patent issued, and where his entry was set 
aside and no patent ever issued to him, was 
held to be incapable of operating, either by way 
of grant or estoppel. 

3. A bill of review should state the former 
proceedings, and wherein the party exhibiting 
it considers himself aggrieved; the sufficiency 
of allegations in this respect considered and de- 
cided. 

Hearing upon a bill of review. 

Hairison .Tohnson, imder the act of Sep- 
tember 4, 1841 (5 Stat 453), pre-empted, and 
in 1857 entered, by virtue of that act, the 
premises in question in this suit; and after- 
wards, dm-ing the latter year, conveyed the 
premises, by absolute deed with warranty, 

1 [Reported by Hon. John F. Dillon, Circuit 
.Tulge, and by Benjamin Vaughn Abbott, Esq., 
and here compiled and reprinted by permission. 
5 Am. Law Rev. 181, contains only a partial 
report.] 

2 [Affirmed in 14 Wall. (81 U. S.) 279.] 



to one Test, to secure a sum of money bor- 
rowed by him from Easley and Willingham, 
and for which he executed to them his prom- 
issory note. Test subsequently conveyed to 
Willingham. This debt to Easley and Will- 
ingham was never paid. The land thus pre- 
empted by Johnson was near to, if not partly 
within the city of Omaha; and that city 
contested, before the land department of the 
United States, at Washington, the validity 
of Johnson's pre-emption right and entry; 
and such proceedings were had that John- 
son's entry was vacated and set aside, and 
the land ordered to be sold at public sale 
by the local land officers at Omaha. Pending 
this contest, Johnson was embarrassed with 
debts, and it is quite probable that the order 
vacating his entry and directing the sale of 
the land was made with his consent, if not 
in part by his procurement. The officers 
fixed upon August IS, 1860, as the date of 
the sale of the one hundred and sixty acres 
on which Johnson had claimed the pre-emp- 
tion right His creditors met with a view 
to bid upon the land, which, by this time, 
had become of considerable value. Prior to 
the sale, a meeting of Johnson and his cred- 
itors was held, at which Johnson proposed, 
in substance, that the creditoi's should sur- 
render and cancel their claims against him; 
that they might then bid in, without opposi- 
tion from him, eighty acres of this land; 
and that his mother should then be allowed 
to bid in the othar eighty acres without op- 
position from the creditors. Easley and Will- 
ingham, and also ojie Beers, claiming to be 
mortgagees, did not consent to this proposi- 
tion, because the other creditors would not 
recognize their priority, and insisted that all 
the ci'editors should stand on an equal foot- 
ing; and these mortgage creditors left the 
meeting before tlie final agreement was con- 
cluded between the assenting creditors and 
Johnson. That agreement was reduced to 
writing on the morning of the day on which 
the sale was to take place, and was signed 
by Johnson and nine of his creditors; the 
mortgagees and certain other creditors, ab- 
sent or not assenting, and representing about 
one-half in amotmt of Johnson's debts, did 
not sign the conti'act or come into the ar- 
rangement By this contract, the creditors 
executing it agreed that the principal sum 
and ten per cent interest should be the basis 
for ascertaining the amount due to them 
severally by Johnson; three persons were 
named as "a committee, whose duty it should 
be to ascertain the just amount due from 
Johnson on the above basis, which shall be 
deemed the true amount, and from whose 
finding there shall be no appeal;" the credit- 
ors were to present their claims to the com- 
mittee without delay, "with such evidences 
as they may have of the genuineness thereof, 
in default whereof the creditors so in de- 
fault shall be debarred from any benefit 
under this agreement, and the said .Tohn-:!!!!! 
shall be forever discharged from all liability 
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to them and the benefits which they woiiia 
have derived shall revert and go to the said 
Johnson." By the contract, it was provided 
also, that Kellom, one of the creditor's, 
should buy in eighty acres in trust for him- 
self and the other creditors, to be divided 
between the creditors in proportion to the 
amount of their claims as found due from 
Johnson to them by the committee in the 
manner above stated. The sale took place; 
Kellom bought in one eighty acres at the 
minimum price, and Mrs. Johnson the other 
at the same price. One of the creditors, 
Smith, who signed the agreement, presented 
his claim, evidenced by a promissory note, 
to the committee. The committee required 
of him additional evidence of his debt, fail- 
ing to produce which his claim was not al- 
lowed by the committee. It amounted to 
one thousand and thirteen dollars, and con- 
stituted (in round numbers) one-ninth part 
of the aggregate sum of the claims of all 
the creditors who signed the contract Kel- 
lom shortly afterwards conveyed to the cred- 
itors who signed the contract, escepting 
Smith, all of the eighty acres, except the 
parcel retained by him on accoimt of his 
own debt That is to say, the whole eighty 
was partitioned between Kellom and the oth- 
er creditors who signed the contract, ex- 
cluding Smith. In the partition it was con- 
sidered that Smith had no right, and that 
Johnson was not entitled to the share that 
would have fallen to Smith had his debt 
been recognized by the committee. After- 
wards, in July, 1863, Willingham and Eas- 
ley filed a bill in equity against Johnson, 
Kellom, and others, claiming that they were 
mortgagees of Johnson, by reason of the 
deed from him to Test, and from Test to 
Willingham, before mentioned. They also 
claimed that the contract between Johnson 
and the creditors was, that the eighty acres 
bid in by Kellom, were to go to pay all of 
the debts of Johnson, whether the creditors' 
names were affixed to the contract or not, 
and that if any of the creditors should not 
come in, that Johnson was to have such 
portion of the eighty acres as would have 
fallen to such, had they acceded to the 
arrangement; that one-half the amoimt did 
not come in, and hence, on this theory, 
Johnson was entitled to one-half of the land, 
and they, Willingham and Basley, as mort- 
gagees, were entitled to a decree of fore- 
closure as against this interest Kellom and 
the other defendants resisted this bill; tes- 
timony was taken; the original agreement 
was not produced, nor any copy thereof; 
secondary evidence of its contents was given, 
and at the JMay term, 1867, of this court, 
a decree was passed sustaining the view of 
Willingham and Easley, holding that John- 
son was entitled to an undivided half of 
the eighty acres purchased by Kellom, and 
that Willingham and Easley's mortgage was 
a lien upon this interest; and subjecting it 
to the payment of the mortgage debt In 



the November following, Kellom and others 
(defendants to the original bill), filed the 
present bill of review, making Easley and 
Willingham and others defendants thereto. 
In the bill of review it was alleged that the 
decree was erroneous on the face thereof, 
in certain particulars specified; and it was 
particularly alleged that the complainants 
therein had, since the decree was made, dis- 
covered, for the first time, a copy of the 
written contract of August 18, 1860, between 
Johnson and his creditors, and that this es- 
tablished the agreement to be as they main- 
tained it was, and not to be as found by 
the decree of the court Answer was made 
and , testimony taken upon the bill of re- 
view. What purported to be a copy of the 
agreement between Johnson and nine of his 
creditors was produced; this showed that 
the contract was made between Johnson and 
"cei-tain of his creditors," not all of them, 
and that only those who signed were to be 
entitled to its benefits. Among others it was 
signed by the creditor Smith, whose claims 
the committee rejected, as before mentioned. 

Daniel Gantt, for complainants. 
J. M. Woolworth, for defendants. 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. If Willingham 
and Easley have no lien on the land which 
they are seeking to subject to their debt 
against Johnson, or if Johnson has no inter- 
est in this land, in either event their bill to 
foreclose cannot be maintained. 

The first inquiry is: Have Willingham and 
Easley any lien on the land in question? The 
basis of their claim to a lien is the deed from 
Johnson to Test Johnson, it will be recol- 
lected, pre-empted the land under the act of 
congress of September 4, 1841, and after he 
had entered it, and before his entry was can- 
celed by the department, he made the deed 
to Test. This deed is absolute in form, and 
contains covenants of warranty. It was, in 
fact a mortgage, having been made to secure 
money borrowed by Johnson of Willingham 
and Easley. No patent was ever issued to 
Johnson under his pre-emption and entry. 
Subsequently, the land in question was sold 
by the United States to KeUom at the time 
and under the circumstances appearing in 
the statement of the case. It is claimed by 
Kellom and those whose interests are ad- 
verse to Willingham and Easley, that the lat- 
ter have no lien, because the deed from John- 
son, which is relied on to create such lien, is 
absolutely void. 

This objection is based upon and involves 
a construction of section 12 of the aforemen- 
tioned act of September 4, 1841, which pro- 
vides that "all assignments and transfers of 
the right hereby secured, prior to the issuing 
of the patent, shall be null and void." 

Does this intend to prohibit the pre-emp- 
tioner from all alienations of the property 
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which he has acquired tinder the pre-emption 
act, prior to the issuing of the patent? Or 
does it intend simply to prevent the transfer 
of the right to pre-empt? That it means the 
former, was, by Mr. Justice Miller, expressed 
to be his opinion in the case of Beers v. Kel- 
lom [um-eported], decided in this court, and 
arising out of the transactions now in con- 
troversy. This view seems to be the one best 
sustained by the terms of the statute, which, 
when plain, should be regai-ded and followed 
by the courts, and not frittered away by 
subtle and nice refinements. 

Until payment made for the land and cer- 
tificate of purchase procured, the pre-emp- 
tioner has nothing which he could assign or 
transfer. If, after certificate of purchase is 
obtained, there was intended to be no re- 
striction on the disposition of the land by the 
pre-emption purchaser, why did the act use 
the words, "prior to the issuing of the pat- 
ent?" If such restiiction was intended, how 
natural the use of the words last quoted. 

The other view is that the "right secured" 
is the right to pre-empt, that is, to purchase 
the land on certain terms and conditions pref- 
erably to others, and this right is fully se- 
cured when the purchase is made of the 
United States. The right thus preferably to 
purchase it is admitted cannot be transferred, 
and it is this alone (it is argued) which is 
prohibited. If so, why did the statute use 
the words, "prior to the issuing of the pat- 
ent," instead of "prior to the issuing of the 
certificate?" 

Again, this view best accords with the ob- 
vious piu-pose and policy of the pre-emption 
privilege. The object of the government was 
in part to induce settlements upon the pub- 
lic lands, but chiefly to confer the preferable 
right to pm'chase upon those persons, usually 
in indigent circumstances, who actually set- 
tled or improved them. It was not to aid 
the speculator in lands. Marks v. Dickson, 
20 How. [61 U. S.] 501, 505. 

It is plain that pre-emptions merely for 
purposes of speculation will be less likely to 
be made if the pre-emptor is obliged, before 
alienating, to wait for the patent to issue. 

Again, tbere was a similar provision in the 
prior act of May 29, 1830 (4 Stat. 420, § 3). 
The language of the two acts, in this respect, 
is almost literally the same. By the act of 
January 23, 1832 (4 Stat 496), the prohibi- 
tion as to assignments and transfers of the 
right of pre-emption, contained in the act of 
1830, is removed, and it is provided that "all 
persons who have purchased lands under the 
act of May 29, 1830, may assign and transfer 
their certificates of purchase, or final re- 
ceipts, and patents may issue in the name of 
such assignee, anything in the act aforesaid 
to the contrary notwithstanding." This 
shows that the language in question was un- 
derstood by congress as restricting aliena- 
tions by the pre-emptor after payment and 
before patent issued. 

The effect of allowing such ti'ansfers was 



seen to be such that congress, in passing the 
carefully-framed act of Septembei* 4, 1841, 
renewed the prohibition against transfers, 
which was contained in the act of 1830. The 
government had witnessed the practical 
operation of the two opposite policies, and 
the judgment of congress, as embodied in the 
later act, as to which is the better policy, 
should be respected by the courts, and the 
language of the statute should be allowed its 
natural and fail* meaning. 

Our attention has been called to no decision 
of ttie supreme court of the United States up- 
on the point imder consideration, and it is 
presumed it has never been determined by 
that ti-ibunal. Thredgill v. Pintard, 12 How. 
[53 U. S.] 24, and Marshall v. Bush, 6 How. 
[47 U. S.] 284, are referred to by counsel, but 
the question now before us is one which, it is 
evident, was not ruled by the court in either 
of those cases. 

The question has, however, been frequently 
before the state courts, and they have with 
great uniformity held that the pre-emptioner 
had no transferable right prior to the issuing 
of the patent. Arbour v. Nettles, 12 La. Ann . 
217; Poirrier v. White, 2 La. Ann. 934; 
Penn v. Ott, 12 La. Ann. 233; Stanbrough v. 
Wilson, 13 La. Ann. 494; Stevens v. Hays, 1 
Ind. 247; McElyea v. Hayter, 2 Port. (Ala.) 
148; Oundiff v. Orms, 7 Port. (Ala.) 58; 
Glenn v. Thistle, 23 Miss. 42, 49; Willcerson 
V. Mayfield, 27 Miss. 542; McTyler v. McDow- 
ell, 36 Ala. 39; Paulding v. Grimsley, 10 Mo. 
210; Oonti-a, Randall v. Edert, 7 Minn. 450 
[Gil. 359]. 

If this is the true view of the statute, the 
deed from Johnson to Test was null and 
void, and neither by reason of the grant it 
purported to make, or the covenants it con- 
tained, can it operate as an estoppel; and 
any subsequent interest acquired by Johnson 
wotdd not inure to the benefit of the grantee 
named in the deed. Stevens v. Hays and 
McElyea v. Hayter, ubi supra, are express 
authorities on this point. 

To hold otherwise would enable parties 
easily to evade the statute, and defeat its 
policy and purpose; would contravene its 
plain language, and involve the legal absurd- 
ity of making an instrument declared by the 
law to be null and void, operate as effectual- 
ly as if it was not under the ban of the stat- 
utory prohibition. 

But it is not necessary in this case to deny 
that the title which a pre-emptioner gets by 
virtue of his patent will inure to the benefit 
of a grantee to whom he conveyed prior to 
the issue of the patent although the forego- 
ing argument may go to that length. In the 
case at bar the pre-emptioner's entry was 
cancelled and he never obtained any patent, 
and we feel quite clear in holding, as we do, 
that under these circumstances the convey- 
ance by way of mortgage made by Johnson, 
when a pre-emptioner, will not attach to an 
interest subsequently acquired by an inde- 
pendent purchase. 



[14 Fed. Cas. page 263] 

TVbat would have been the rights of the 
grantee of the pre-emptioner had his entry 
never been cancelled, and had he subsequent- 
ly received a patent, we have no occasion 
now to incLuire, and give no opinion upon 
that auesfion. But it is insisted that if the 
prohibition is applicable to the deed from 
Johnson to Test, it cannot avail the parties 
filing the bill of review, because they have 
not therein complained of this error in such 
a way as to apprise the defendants of their 
daim in this respect Story, Eq. PI. § 420; 
Id. § 636; 3 DanieU, Ch. Prac. 1729. The bUl 
of review states the former bill, answer, and 
replication, and the proceedings thereon, and 
the decree entered therein. By the pleadings 
in the original cause it distinctly appears that 
Johnson's entry was made under the pre- 
emption act, and that the complainants there- 
in claimed under the deed from Johnson to 
Test, and that the respondents set up as a 
defense its invalidity because made in vio- 
lation of the provisions of the act of con- 
gre^ of September 4, 1841. The court af- 
firmed the validity of the deed, and held that 
it operated by estoppel upon the Interest 
which Johnson subsequently acquired, and 
subjected that interest to sale. 

The bill of review alleges that the decree of 
Jiily, 1867, "is erroneous, and ought to be re- 
viewed, reversed, and set aside, for that, it 
appears by the said decree, this court de- 
clared (1) that under the pleadings in this 
cause the said deed of conveyance from said 
Harrison Johnson to said James D. Test in 
the said bill and decree* mentioned was a se- 
curity for and operated as a mortgage of the 
premises therein mentioned; (2) that said 
Johnson had such a title and interest" in and 
to said lands in said bill and- decree men- 
tioned, as to give him a valid right to convey 
the same, and vest a valid right and interest 
in and to the said lands in his vendee; (3) 
that the alleged agreement in the said biU 
and decree mentioned was in Ip-w valid and 
effectual, and subject to be enforced in law 
as between the parties." When these alle- 
gations are examined in connection with the 
language of the pleadings and decree it is 
seen that they are reasonably specific as to 
the ground on which it is sought to impeach 
the deeree. 

This disposes of the case, and the result is 
that the prayer of the biU of review must be 
granted. It may be added that a careful ex- 
amination of the evidence has satisfied the 
court that the writing produced is a true 
copy of the original agreement, and being so, 
Johnson has no interest in the lands, except 
what he would be entitled to, if any, "by rea- 
son of the rejection of the daim of Smith; 
and it may also be added that we are in- 
clined to the opinion that Smith's claim was 
improperly rejected. Let a decree be drawn 
up in conformity with this opinion, reversing 
and setting aside the former decree. Decree 
accordingly. 
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KELIjUM et al. v. EMERSON. 

[2 Curt. 79.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 

1854. 

PfiACTIOB IN ADMIKALTT — LlBEL TO ASSERT 

Equitable Title— Part Owner— Libel 
for an accodnt, 

1. The admiralty has not jurisdiction over a 
libel which asserts an equitable title to one 
fourth of a vessel, and claims an account of ita 
earnings, and of the proceeds of its sale, al- 
though the part owners sailed the vessel, and the 
libellant worked, as a carpenter, on board. 

rCited in The Larch, Case No. 8,085; Hill v. 
The Golden Gate, Id. 6,491; The Marengo, 
Id. 9,065; Hill v. The Amelia, Id. 6,487; 
The Mary Zephyr, 2 Fed. 826; Daily v. 
Doe. 3 Fed. 922; The G. 0. Trowbridge, 
14 Fed. 876; Wenberg v. Cargo of Mineral 
Phosphate, 15 Fed. 288; The Amelia, 23 
Fed. 406; The Ella J. Slaymaker, 28 Fed. 
768; PMerson v. Dakin, 31 Fed. 683; The 
Eclipse, 135 TJ. S. 608, 10 Sup. Ct. 876; 
The H. E. Willard, 52 Fed. 388, 53 Fed. 
600.] 

[Cited in Swain v. Knapp, 32 Minn. 429, 21 
N. W. 414.] 

2, Extent of the jurisdiction to take an ac- 
count, examined. 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

In admiralty. 

Mr. Dana, in support of the exception. 
Mr. Durant, contra. 

CURTIS, Circuit Justice. The prhicipal 
question argued in this suit was, whether 
the libel states a case within the admiralty 
jurisdiction of the court. Its substance is, 
that the libellant [George Emerson], togeth- 
er with George B. Kellum, Magnus Ventriss, 
and Caleb B. Watts, in February, 1852, pur- 
chased the ship Mary Merrill, of one Brew- 
er, on their joint account, and partly paid 
for the same; that for the security of the 
balance of the purchase-money. Brewer was 
to retain the record title of the ship, but 
the purchasers were to have the possession 
and control, and employment thereof, for a 
voyage to California; and after paying the 
balance due to Brewer, the ship was to be- 
long to Kellum, Watts, Ventriss, and the 
libellant, jointly; that the vessel made a 
voyage to California, and earned and re- 
ceived a large amount of freight and pas- 
sage-money; that she went thence to the 
Sandwich Islands, from whence she brought 
home a cargo and earned another large sum 
as freight; that, on her return, she was 
wrongfully sold by Ventriss and Kellum, 
and at their request, conveyed by Brewer to 
the purchaser, who having bought and paid 
to Ventriss and Kellum, a large sum of 
money for her, without notice of the libel- 
lant's title, he cannot follow his claim to 
the vessel into the hands of the purchaser; 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 
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that Kellum was master of the vessel, and 
Kellum and Ventriss ship's husbands, and 
i-eceived all the freight during the said voy- 
ages; that the libellant worked as a car- 
penter on hoard the ship before she sailed, 
sailed in her, and worked as a carpenter 
during the said voyage; that the vessel 
was sailed on the joint account of the libel- 
lant, Kellum, Ventriss, and Ward, and by 
the original contract between them, each 
was to do all in his power to promote the 
common interest. And the libel prays tbat 
Kellum and Ventriss, who, it is alleged, 
deny the title of the libellant, may be de- 
creed to account, and to pay to the libellant, 
M'hat shall be found due to him on account 
of his interest in the freight and the pro- 
ceeds of the sale of the vessel. To this 
libel the respondents excepted for want of 
jurisdiction, and the exception having been 
overruled by the district court, and the case 
having come by appeal into this court, the 
exception has here been argued, and I shall 
now state ray opinion thereon. It is a libel 
by one of four part owners of an equitable 
title to a vessel, against two of the other 
equitable part owners, who acted as ship's 
husbands, for an account of the earnings of 
the vessel and of the proceeds of the sale 
of that equitable title. At the argument, 
it was urged that the libellant and his co- 
owners had the legal title; and the case 
was likened to a sale, which passes the title 
as between vendor and purchaser, the ven- 
dor only retaining a lien for the price. But 
that lien belongs to the vendor, only because 
he is not obliged to part with the possession 
of the thing sold, until he receives the price. 
The libel states, that in this case, Brewer, 
the vendor, was to and did part with the 
possession, and that he was to retain the 
record title for his security, I cannot un- 
derstand this otherwise, than that the legal 
title was to remain in Brewer until the bal- 
ance of the price should be paid; that when 
paid he was to convey that title; and in 
the mean time the purchasers were to have 
the possession and those equitable rights 
which arose out of the executory contract 
of sale. Indeed it is only in this view, that 
the allegation, that the libellant cannot 
claim his interest in the vessel in the hands 
of the present holders, and is therefore 
obliged to go against the proceeds of the 
sale to them, can be trae. If the libellant 
was a part owner of tlie legal title to the 
vessel, no one but himself could pass that 
title by a sale; and the libellant could fol- 
low and reclaim his property, out of the 
hands of those to whom Brewer attempted 
to convey it. But if he had only an equi- 
table title, arising out of an executory con- 
tract of sale, bona fide purchasers of the 
legal title, having paid a valuable consid- 
eration without notice of the . respondents' 
rights, would take the title discharged from 
the libellant's equities. 
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Now it Is obvious that so far as respects 
the proceeds of the sale, the case presented 
by the libel is that of a breach of trust, 
of which a court of equity habitually takes 
jurisdiction. Brewer held the legal title in 
trust: (1) To permit the purchasers to make 
a voyage to California and thence back to 
Boston. (2) To secure to himself the pay- 
ment of the unpaid residue of her price. 
(3) To convey the vessel to Kellum, Ven- 
triss, Ward, and the libellant, when that 
residue of the- price should be paid. In 
point of fact, on her return to Boston, and 
on receiving payment of the balance due 
to him, he conveyed the vessel to a tliird 
person, at the request of Kellum and Ven- 
triss, and by this breach of trust the libel- 
lant was injured. It is clear a bill in equity 
would lie to obtain redress, and that such a 
bill would rest, as this libel does, upon the 
trust, for its support. The equitable title 
of the libellant, as a cestui que trust, being 
denied, it must be tried; and if found to 
exist, a court of equity would protect it and 
grant the appropriate relief. But a court 
of admiralty has not jurisdiction to try 
such an equitable title, and to grant the 
relief appropriate to it. Though it may, by 
a petitory suit, try the title to a vessel, I 
apprehend this must be confined to legal 
titles. I am not aware that in any case it 
has gone beyond these and tried and de- 
termined and undertaken to compel the per- 
formance of mere trusts. Still less, that it 
has done so to determine rights, not to a 
vessel, but to its proceeds. 

It is often said that a court of admiralty is 
a court of equity, acting on maritime affairs. 
This is true when properly understood. A 
court of admiralty applies the principles of 
equity to the subjects within its jm-isdiction. 
But that jurisdiction differs very widely from 
the jurisdiction of courts of chancery; and 
in my opinion embraces no case, where an 
equitable title, arising out of a trust, is the 
basis of the claim, and its subject-matter 
is the proceeds of a sale wrongfully made, in 
violation of that trust. I have looked in vain 
for any precedent or any principle upon which 
to place such a jurisdiction. I am not aware 
that in any court of admiralty in England, 
or in this country, any serious attempt has 
been made to assert it, or obtain its exercise. 
The nearest approach to it which I have seen 
is the case of Davis v. Child [Case No. 3,628]. 
In that case the libellant alleged he had pur- 
chased a vessel in trust for the respondents, 
and advanced moneys on account of the re- 
spondents for her repairs and supplies in a 
foreign port. And the libel prayed that the 
amount due to him might be decreed, and 
that the respondents might accept a con- 
veyance of the vessel. 

Though the subject-matter of the libel, 
namely, the repairs and supplies, was with- 
in the undoubted jurisdiction of the admiral- 
ty, yet Judge Ware held, that inasmuch as 
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it would be necessary, as the first step, to 
aecide whether the libellant held 'in trust or 
not, the court had no jurisdiction. The case 
at bar goes much beyond that; for here, not 
only must the existence of the trust be tried, 
but its subject-matter, the proceeds of a 
sale of a vessel, are not subjects of admiral- 
ty jurisdiction. It was urged that if admir- 
alty had jurisdiction to try the title to the ves- 
sel and to decree possession to the libellant, 
it would follow the proceeds and work out 
his rights in reference to them; and the 
case of Sheppard v. Taylor, 5 Pet [30 U. S.] 
675, was relied on as sanctionuig this doc- 
trine. But that case decides only that if a 
maritime lien, which can be enforced in ad- 
miralty, exists upon a vessel, the same lien 
may, under some circumstances, attach upon 
the proceeds; and if it does so attach, it 
may be enforced in the admiralty (see Cutler 
V. ilae, 7 How. [48 U. S.] 729). But a part 
owner has no maritime lien on his own prop- 
erty, and of course can have none on its pro- 
ceeds. 

So far as respects the claim of the libellant, 
to the proceeds of the alleged wrongful sale 
of his equitable title to a part of this vessel, 
1 am of opinion there is not jurisdiction in 
admiralty. Viewed as a suit for an account 
of the earnings of the vessel by one part 
owner, against two other part owners, it 
seems to me equally difficult to sustain the 
jurisdiction. No doubt is felt, that a court 
of admiralty may take an account, when it 
is necessary to the exercise of its jurisdic- 
tion; as in case of a libel by seamen for 
services on board whaleships, who are paid 
by a share of the catchings, in the nature of 
wages. Macomber v, Thompson [Case No. 
8,919]. So it may give effect to an agree- 
ment of consortship among joint salvors; be- 
cause, having a clear jurisdiction over cases 
of salvage, such an agreement, when it ex- 
ists, must be inquired into, in order to make 
distribution of the salvage compensation 
among those justly entitled thereto. Andrews 
V. Wall, 3 How. [M tJ. S.] 568. In these and 
other cases, which might be mentioned, an 
inquiry into joint rights, and the taking of 
accounts growing out of those rights, are 
merely incidental to the exercise of an un- 
doubted jurisdiction, over classes of cases 
which ordinarily do not involve any such 
matters, but which are not thrown out of the 
jurisdiction when found to involve them. But 
this is quite a different thing from taking 
jurisdiction over a class of cases, for the 
sole purpose of compelling an account. Though 
a court of admiralty is not incompetent to 
take an account, it must certainly be admit- 
ted that its moQes of proceeding have not 
been framed with any special reference to 
doing so, and that complicated accounts be- 
tween part owners of vessels, and the rights 
of the parties dependent on them, can hardly 
be worked out satisfactorily in this jurisdic- 
tion. The whole machinery of references and 
exceptions, and the numerous rules of plead- 
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ing, and evidence, and practice, which courts 
of chancery have found necessaiy, to secure 
the rights of parties in suits for accounts, do 
not exist in the admiralty, and would not, in 
my opinion, be a useful addition to its sim- 
ple, direct, and rapid modes of procedm-e. 

This case presents an illustration of the 
great embai-rassments which would attend it 
Ward is not a party to this libel; and I do 
not perceive how he could be made a party. 
He has nothing in his hands belonging to the 
libellant Yet it would be unjust to the re- 
spondents to proceed to take an account in 
his absence. When taken, it ought to bind 
all the part owners. A court of equity would 
absolutely refuse to proceed tmtil he should 
be made a party. Wilson v. City Bank [Case 
No. 17,797]; Hagan v. Walker, 14 How. [55 
U. §.] 36; Shields v. Barrow, 17 How. [58 
U. S.] 141. Upon principle, therefore, 1 
should be reluctant to attempt to apply the 
admii-alty jurisdiction to such a class of cases, 
and I believe it will be found it has been 
refused, whenever an attempt has been made 
to invoke it. It is expressly disclaimed by 
Lord Stowell in The Apollo, 1 Hagg. Adm. 
313, and by Judge Ware in Davis v- Child 
[supra]. In the case of The Peggy, 4 C. Kob. 
Adm. 304, Sir William Scott refused to re- 
quire bail for the earnings of a vessel, in a 
cause of possession, upon the ground that the 
court must eventually be led into discussion 
of intricate and contested causes, relative to 
such earnings, which it could not convenient- 
ly adjust, and which it would be more con- 
venient to the parties to have left open to 
some other course of inquiry. But what must 
be decisive of this question here, is, that in 
the case of The Orleans v. Phoebus, 11 Pet. 
[36 U. S.] 175, the supreme court has express- 
ly declared, that admiralty has not jurisdic- 
tion in matters of account between part own- 
ers. It was suggested this was merely an 
obiter dictum; but it cannot be so considered; 
for that was a libel by a part owner, one of 
the prayers of which was for an account, and 
the question was therefore before the covuM:, 
and the ease called for its determination. 

The libellant's counsel also relies upon the 
allegations in the libel, that the libellant per- 
formed work, as a carpenter, on board the 
vessel in Boston, and sailed in her, and did 
similar work during the voyage. But it is OD- 
vious that no distinct substantive daim is as- 
serted by the libel, on this ground. It is pro- 
pounded, that by the original contract be- 
tween the parties, each was to do all in his 
power to advance the joint interests. The al- 
legations on this subject are extremely loose 
and general, and I cannot learn from them 
that the libellant was acting oil any other 
than this original contract, under which he 
embarked his services in the joint adventui-e, 
as the two respondents are alleged to have 
done. At all events, it is not practicable to 
treat this as a suit for wages, or for work 
and labor on a vessel, because th.s libellant 
was a part owner, and the work was done. 
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and the ship was sailed on the joint account 
of himself and the other owners; and he can- 
not in such a case have had any lien for 
wages, or work and labor, upon his own ves- 
sel. Whatevei* claim he may have on this 
ground, must form one of the items of the ac- 
count to he taken of the earnings and ex- 
penses of the vessel. 

It has been argued, that though admiralty 
has not jurisdiction of matters of account be- 
tween part owners generally, yet if the part 
owners themselves actually serve on board 
in different capacities, pursuant to the original 
contract under which they become owners, 
or, to express it in different words, tf several 
mariners buy a vessel to be navigated by 
them for their joint profit, the jurisdiction at- 
taches. I do not see any sound distinction be- 
tween that case, and other cases, upon which 
the jurisdiction can be rested. It does not 
change tlie nature of the case, that the par- 
ties to it are mariners. The jurisdiction, in 
cases of tort, depends on locality, in cases 
of contract, upon the subject-matter; but un- 
der our system, never upon the character or 
occupation of the parties. And although, in 
the case supposed, the marine services in 
saving the vessel, if to be compensated by 
wages, or by something in the nature of 
wages, are a subject-matter within the ad- 
mu'alty jurisdiction, yet if those services are 
to lind their compensation only by forming 
an item in an account between part owners, 
of which the admiralty has not jurisdiction, 
they must go with the principal subject to 
Avhich they are merely an incident, and find 
their compensation in another jurisdiction, 
which is competent to examine and adjudi- 
cate upon the whole subject. The decree of 
the district court must be reversed, and the 
libel dismissed for want of jurisdiction. 
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KELLY v. HARDING et al. 

[5 Blatchf. 502.] 1 

Circuit Court, S. D. New York. Oct. 15, 1867. 

JuitiSDiCTiON— Citizenship of Parties — Neither 
Citizen where Suit Brought — How Cit- 
izenship MUST Appear. 

1. This court has no jurisdiction of a suit 
where one party is a citizen of Georgia and the 
other party is a citizen of Massachusetts. 

2. The jurisdiction of this court must ap- 
pear affirmatively by the record, and the want 
of jurisdiction need not he pleaded. 

. 3. This court has no jurisdiction whatever 
over controversies between parties, all of whom, 
plaintiffs as well as defendants, are citizens of 



1 [Reported by Hon. Samuel Blatehford, Dis- i [Reported by Hon. William Craueh, Chief 
trict Judge, and here reprinted by permission.] Judge.] 



states other than that in which the suit is 
brought. 

[This was a bill in equity by John J. Kelly 
against David J. Harding and Ziba Nicker- 
son, as administrators, etc., of John Payne, 
deceased.] 

SHIPMAN, District Judge. The plaintiff, 
in his declaration, alleges, that he is a cit- 
izen of the state of Georgia, and that the 
defendants are citizens of the state of Mas- 
sachusetts. This allegation excludes the ju- 
risdiction of this court. The fact that a 
plea to the jurisdiction was not put in by 
the defendant, instead of a plea to the mer- 
its, does not help the case. One of the par- 
ties must be a citizen of the state where the 
suit is brought, and there must be a positive 
averment of that fact on the record. But, 
instead of that, the averment is exactly the 
reverse, and in advance shows that the court 
is without authority to try the cause. It is 
hardly necessary to say, that this is not like 
a case where the court has jurisdiction over 
the parties, after the service of process on 
the defendant, or a case where, though no 
service has been made on the defendant, he 
comes in and submits himself to the juris- 
diction of the court, thus waiving a provi- 
sion of the statute enacted for his protection. 
This court has no jurisdiction whatever over 
controversies between parties, all of whom, 
plaintiffs as well as defendants, are citizens 
of states other than that in which the suit is 
brought. This suit is therefore coram non 
judice, and a judgment upon its merits 
would be a nullity. Let an order be entei*ed 
dismissing the suit for want of jurisdiction, 
without costs. 
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Case ISTo. 7,671. 

KELLY V. HUFPINGTON. 

[3 Cranch, C. C. 81.] i 

Circuit Court, District of Columbia. April 
Term, 1827. 

Practice at Law — Slakder — Special Damage 

KOT Stated in Declaration — Proof of 

Same — Plaintiff's Right to Recover. 

In slander, the plaintiff is not permitted to 
prove special damage not stated in the declara- 
tion ; and the plaintiff may recover, although he 
shall have failed to prove the special damage 
laid in his declaration. 

Slander, in saying of a master of a vessel 
that he is a drunkard, and incapable of 
managing a vessel. The declaration stated, 
as a special damage, that Captain Rose re- 
fused to take him as mate of the ship 
Shenandoah. The plaintiff offered evidence 
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of special damage, not stated In the declara- 
tion. 

Mr. Taylor, for defendant, objected to it, 
and THE COURT (THBUSTON, Circuit 
Judge, absent) sustained the objection. 

Mr. Taylor then prayed the court to in- 
struct the jury, that if they should be of 
opinion that the plaintiff has not supported 
the averment of the special damage in the 
declaration, the plaintiff is not entitled to 
recover any damages in this action. 

But TBDB COURT refused. 



Case No. 7,673. 

KELXiY V. JOHNSON et al. 

[3 Wash. O. C. 45.] i 

Circuit Court, D. Pennsylvania. April Term, 

1811. 
Cabrieus— Embakqo— Refosal to Carrt— Right 
TO Storage — ^Effect of Bjul op Lading. 
The plaintiff's agent shipped a quantity of 
flaxseed, on board the vessel of the defend- 
ants, to he delivered to the plaintiff in Ireland, 
and hefore the vessel broke ground, notice of the 
embargo was given, when -the captain refused to 
sign a bill of lading for the property; but gave 
a receipt, stating that a bill of lading would be 
given, when he should be permitted to proceed 
on the voyage. A survey was afterwards held 
on the cargo, and on the report of the survey- 
ors and their recommendation, it being ma 
spoiling condition, it was landed, and was aft- 
erwards received by the plaintiff; he paymg 
to the defendants the sum of one thousand dol- 
lars, which they claimed for storage, wharfage, 
and other expenses incurred by having the cargo 
on board their vessel; the plaintiff reserving 
his right to recover back the said sum, if the 
defendants were not legally entitled to it. 
The court Md, that the decision of the referees, 
who had awarded in favour of the defendants 
the sum paid to them by the plaintiff, was er- 
roneous, and the award of the referees was set 
aside. 

Exception to the report of referees. The 
case was, that Warder, of this city, on the 
24th of December, 1807, shipped on board 
of a vessel belonging to the defendants 
[Johnson & M'Kean], a quantity of flaxseed, 
to be carried to the plaintiff in Ireland; and 
the day after, and before the vessel had 
broke ground, notice- of the embargo was re- 
ceived at Philadelphia. In consequence of 
this, the captain refused to sign bills of lad- 
ing, but gave a receipt for the cargo, prom- 
ising to sign bills of lading as soon as he 
should be permitted to proceed on the voy- 
age. Things remained in this situation, un- 
til the 20th of January, 1809, when a survey 
of the vessel and cargo was made, under an 
order of the district court, and a report was 
made that the cargo was become spoiled 
and unmerchantable, that it was injuring 
the vessel, and advising that the cargo 
should be unladed. The defendants, upon 
this, insisted that Warder should receive 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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the cargo, which he refused. The defend- 
ants threatened to sell the cargo, for the 
benefit of those it might concern; upon 
which Warder consented to receive the car- 
go, and advertised it for sale. The defend- 
ants refused to deliver the cargo to the pur- 
chaser, until they were paid their account, 
about 1000 dollars, for storage, wharfage,, 
and other expenses and losses to which they 
had been exposed, by having had the cargo 
so long on board; and finally, it was agreed 
that the defendants should receive the said 
sum, but without prejudice to the plaintiff's 
right to claim the same, to be decided in an 
amicable action. The referees allowed the 
defendants' account to the amount of about 
1000 dollars; and one of them, upon his ex- 
amination, stated, that the vessel, but for 
having this cargo on board, might have 
been employed in the coasting trade— that 
the vessel was injured by keeping it on 
board, and that they considered the sum 
allowed, only as a fair compensation for 
their losses. 
Mr. Dallas, for defendants. 

Mr. Hallowell cited the following cases, to 
show that no freight is due, till the vessel 
breaks ground: Abb. Shipp. 179, 207; and 
that an embargo does not dissolve, but only 
suspends, the contract to carry a cargo, 8 
Term R. 262; also, Odlin v. Insurance Co. 
of Pennsylvania [Case No. 10,433], and B 
Johns. 321. 

WASHINGTON, Circuit Justice. If regu- 
lar bills of lading had been signed, and no 
law had afterwards passed to affect the 
contract of affreightment, it is admitted, 
that the defendants were bound to carry 
the goods, as soon as the embargo was re- 
moved. But, it is said, that the refusal of 
the captain to sign bills of lading and the 
nature of his receipt, made everything exec- 
utory, and varies this from most other 
cases. We think quite otherwise. The 
meaning of the receipt is plainly this, that 
as the embargo operated, for the present, to 
interrupt the voyage, and to suspend the 
effect of a bill of lading, if it were given, 
it would be unnecessary at that time to 
sign them; but, that as soon as the restric- 
tions should be removed, the captain would 
perform his contract to carry the cargo, and 
would then sign the bills of lading. This 
agreement being made after the existence of 
the embargo was known, makes the case 
rather stronger against the defendants, than 
if bills of lading had been signed before it 
was known. Certainly, it does not weaken 
the plaintiff's case. Whether the enforcing 
law, passed on the 9th of January, 1809 [2 
Stat 506], can be construed to dissolve the 
contract, need not be determined; but if it 
did, it could not operate further, than to dis- 
charge the defendants from the claim of 
damages, for not carrying the cargo when 
the restrictions of the embargo should be 
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removed; but, ceitainly, not to entitle the 
defendants to claim freight, or any thing in 
the nature of it, or damages, from the plain- 
tiff. The referees have therefore erred in a 
plain point of law, and the report must be 
set aside. 



KELLY (LIPPINCOTT t.). See Case No. 8,- 
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Case No. 7,673. 

KELLY et al. v. PHELAN. 

[5 Dill. 228.] 1 

Circuit Court, E. D. Missouri. 1879. 

Banker's Lies' as against Assignee in Bank- 
ruptcy. 

1. A banker has a lien on all securities of his 
debtor in his hands for the general balance of 
his account, unless such a lien is inconsistent 
with the actual or presumed intention of the 
parties. 

2. Upon the circumstances of the particular 
transaction, a banker's lien was established as 
against an assignee in bankruptcy. 

[In review of th3 action of the district 
court of the United States for the Eastern 
district of Missouri.] 

This is a contest between Kelly & Co. and 
M. H. Phelan, assignee in bankruptcy of the 
Central Savings Bank, and the substantial 
question is whether Kelly & Co. are entitled 
to a banker's lien on certain bonds and stocks 
owned by the bankrupt and held by Kelly & 
Co. at the date of the filing of the petition in 
bankruptcy. The district court decided in fa- 
vor of Kelly & Co., and the assignee brought 
this bill of review. 

William R. Walker and Donovan & Conroy, 
for assignee. E. T. Farish, for Kelly & Co. 

DILLON, Circuit Judge (orally). This is a 
contest which involves the right of the re- 
spective parties to a fund of about $16,000 
arising from the sale of certain securities. 
The bankrupt is the Central Savings Bank, 
of this city; Mr. Phelan is the assignee. 
The petitioners for this fund are the firm of 
Kelly & Co., in New York. City, bankers. 
Kelly & Co. had for years been the corre- 
spondents in that city of the Central Savings 
Bank, of this city, and the transactions be- 
tween them had been very large. It appears 
from the proofs here, that at times the bank- 
rupt banlc had on deposit to their credit with 
Kelly & Co. as high as $300,000; the deposits 
running down at times to a very small 
amount On one occasion, in addition to the 
time immediately preceding the bankruptcy, 
there was a slight overdraft. In 1873 the 
bankrupt bank was the owner of bonds of 
the state of South Carolina, subject to a debt 
to certain persons in New York City, and 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



they directed the petitioners, Kelly & Co., to 
take up these bonds and hold them. Tlie pe- 
titioners did that by paying the amount that 
was owing upon them out of moneys which 
stood to the credit of the bankrupt bank— 
they redeemed these bonds for the Central 
Savings Bank out of money which stood to 
the credit of the Central Savings Bank. 

Sometime afterwards, in 1875, the bank- 
rupt being the owner of two thousand shares 
of the capital stock of the Kansas Pacific 
Railway, and two hundred shares of the 
common stock of the St. Louis, Kansas City 
and Northern Railway Company, ti'ansmit- 
ted the stocks to the petitioners, Kelly & Co., 
without any specific directions. The letter 
in which that transmission was made is not 
in the record, but it is stated in the testimony 
it was done with a view that the stocks 
might be more conveniently sold if the Cen- 
tral Savings Bank desired to do so. It is 
enough to say, on this point, that there was 
no specific pledge, on the one hand, of these 
bonds to Kelly & Co., nor any express agree- 
ment that they should hold them as security 
for any overdrafts which might be made up- 
on them. There was no express agreement 
of this kind; nor, on the other hand, was 
there any express agreement that they should 
not thus hold them, or that they were spe- 
cially pledged for any collateral or definite 
purpose. They were sent there imder those 
circumstances; so that in 1876, when the 
bankruptcy of the Central Savings Bank oc- 
curred, the condition of affairs between these 
two parties was, in substance, this: The one 
was the correspondent of the other. Kelly 
& Co. had the possession (obtained in the 
manner which I have briefly stated) of these 
South Carolina bonds, the Kansas Pacific and 
the St. Louis, Kansas City and Northei*n 
Railway stocks. 

On the 5th day of July, 187'6, the Central 
Savings Bank awoke to a very alarming 
state of affairs. The day preceding had 
been the 4th of July— a legal holiday. There ' 
were two days' drafts to be provided for, 
and the clearing house showed there was a 
debit against them of $50,000, and they had 
not the means wherewith to pay. What 
took place in this crisis, as bearing on this 
transaction, is very well stated in Mr. Con- 
roy's brief. Mr. Conroy represents the as- 
signee, and he has stated the case as strong- 
ly for the assignee as the facts warrant, 
though I think he has stated it fairly. He 
says: "The money was not on hand to meet 
this $50,000 at the clearing house. The 
president of the bank was at once consulted, 
and the following telegram was the result: 
'St. Louis, July 5th, 1876. To Eugene Kelly 
& Co., New York: Can we overdraw to $50,- 
000? (Signed) Central Savings Bank.' Aft- 
er sending that dispatch, and before receiv- 
ing Kelly & Co.'s answer, the Central Sav- 
ings Bank drew drafts on Kelly & Co. for 
about $30,000, and remitted to them $6,000. 
Kelly & Co.'s answer to the telegram was as 
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follows: 'New York, July Stla, 1876. To 
Centi-al Savings Bank, St. Louis: Not to ^- 
ceed $20,000, present overdrafts included; 
which was about $10,000. The officers of the 
Central Savings Bank took it for granted 
that Kelly & Co. would comply with their 
request, and finding that they did not, they 
sent the dispatch to tliem next copied on the 
day the bank failed. The hank, after doing 
business all day, closed on the night of July 
6th and never reopened. 'St. Louis, July 
6th, 1876. To Eugene Kelly & Co., New 
York: Dispatch received after banking 
hours; drew $24,000 more currency. Protect 
drafts We will remit or forward securities 
to cover. (Signed) Central Savings Bank.' 
The promise was that they would 'remit or 
forward securities.' What they did in re- 
demption of that promise was this: On the 
same day, July 6th, the bank officers sent 
two deeds for property mentioned in the rec- 
ord, conveying real estate, part in this city, 
and part beyond it, enclosed in the following 
letter: 'St. Louis, July 6th, 1876. Messrs. 
Eugene Kelly & Co., New York: Gentlemen: 
We enclose deeds for property in this city 
and at Cheltenham, to secure the payment 
of the drafts we drew yesterday. We send 
this as promised, and feel certain that it and 
what you already have on hand will cover 
your advances. Respectfully yours, Henry 
J. Spaunhorst, President' " 

Those deeds went forward. I will not say, 
definitely, just what the entire overdrafts 
amounted to— it was between thirty and for- 
ty thousand dollars. The deeds of trust 
were received and accepted, and the proper- 
ty afterwards sold, leaving a large deficit. 
And Kelly & Co. held possession of the South 
Carolina bonds and the Kansas Pacific and 
the St. Louis, Kansas Cily and Northern 
Railway stocks. They first proved up their 
claim in respect to this matter as unsecured, 
* and finding afterwards that the real estate 
did not cover their indebtedness, and there 
was a large balance due them, they asked to 
withdraw that as an imsecured claim, and to 
be allowed to prove it as a secured claim— al- 
leging the secm-ity to be a banker's lien upon 
the bonds and stocks for the amount due 
them, after exhausting their other securities. 
I have omitted a material circumstance 
which ought to be stated— one transaction 
at this end of the line, and one at the other 
—namely: When the officers of this bank 
were called upon, on the 5th day of July, 
to face this large deficit— to face bankruptcy 
or do something to prevent it— they began 
to canvass as to their condition, and their 
reliance was upon Kelly & Co. They ascer- 
tained how much they had overdrawn. They 
made a calculation as to what their general 
credit ought to be, and they made an esti- 
mate as to the value of the bonds and stocks 
in the hands of KeUy & Co., and estimated 
it at about $25,000. Now, when the tele- 
gi*am of the Centi-al Savings Bank reached 
New York, asking to overdraw for $50,000, 
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the officers of that bank canvassed the credit 
and situation of the Central Savings Bank, 
and they took out these securities, and made, 
in the language of the president of the bank, 
Mr. Kelly, a rough estimate--not going into 
particular details— of the value of the stocks 
and bonds belonging to the Central Savings 
Bank in their hands, and they estimated it 
roughly at $20,000. After having made this 
estimate they sent the dispatch which I read 
before: "No; you cannot draw for $50,000, 
but you may draw for $20,000, including the 
$9,000 or $10,000 that you already owe us." 
These are undisputed facts. Since this is 
a contest between the assignee in bankniptcy 
of the Central Savings Bank, representing 
the genei-al creditors of the bankrupt bank, 
and Kelly & Co., who claim a special lien 
upon the proceeds of these bonds and stocks, 
and since this is a question which turns en- 
tirely upon the fact as to whether Kelly «& 
Co. have a lien upon these bonds and stocks 
for the general balance due them, it is only 
necessary to determine whether, imder the 
circumstances of this case, Kelly & Co. have 
what is known in the law as a banker's lien 
on the South Carolina bonds and on the rail- 
road stocks in then: hands at the time of the 
failure. 

Whether a banker has a lien for any gen- 
eral balance due him, depends upon the cir- 
cumstances of the particular case. The law 
will not force a lien on a banker, any more 
than upon any one else, against the actual or 
presumed intention of the parties. If there 
is a lien, it is because there is, at all events, 
nothing in the transaction which repels the 
presumption of giving credit on the strength 
of the securities. Therefore, in the case to 
which Mr. Conroy called attention— a lead- 
ing case on this subject— that of Lucas v. 
Dorrien, 7 Taunt 278, a party went to a 
banker and said: "I want to raise on the 
security of a lease a certain sum of money." 
The bankers considered the proposition, and 
rejected it But the lease, in the language 
of the report, was "casually left" in the pos- 
session of the bankers, and the bankruptcy 
of the owners 6f the lease having afterwards 
happened, the bankers claimed they were en- 
titled to hold this lease by virtue of a bank- 
er's lien upon it But the court said, "No"— 
and very properly. "This was left here by 
mistake— left here casually. The party 
brought it here to get a specific loan upon 
it You refused it, and he neglected to take 
it away. You cannot hold that lease as a 
pledge— you cannot make that available as a 
basis of any lien in the nature of a bank- 
er's lien." 

The supreme court of the United States, 
which, so far as this court is concerned, must 
be considered to be the source of the high- 
est authority on this subject has had this 
question before them in three cases— quite 
famous cases— which have been referred to 
by the counsel: Bank of iletropolis v. New 
England Bank, 1 How. [42 U. S.] 234; which 
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went before the court again in 6 How. [47 U. 
S.] 213, and an illustrative case of Wilson v. 
Smitli. 3 How. [44 U. S.] 768. The bank 
cases were very strong ones, and, perhaps, 
cany the doctrine of banker's liens as far 
as it has ever been carried. In substance, the 
case was this: Two banks were, as here, 
correspondents of each other. Each bank 
was in the habit of transmitting paper for 
collection to the other. In this particular 
case certain paper was transmitted by its 
con-espondent, endorsed to it, and apparently 
belonging to the sender, to a bank to collect. 
The bank did collect it, and the bank which 
had ti-ansmitted it proved to be insolvent and 
owing the bank which made the collection. 
The bank insisted on holding the proceeds 
of this collection, although, in fact, the paper 
collected belonged to a third bank. The real 
owner of the paper that had been collected 
by the bank brought suit against it to re- 
cover the proceeds. The supreme court of the 
United States held that, inasmuch as these 
two banks were the con-espondents of each 
other, and inasmuch as this paper did not 
show on its face that it belonged to any 
other than the correspondent bank, the de- 
fendant bank which collected it had all the 
right that it would have if it had really be- 
longed to the correspondent, and, therefore, 
it had a right— and they recognized the right 
—to hold the proceeds of that collection to 
secure any balance due to it, in the absence of 
knowledge or notice of facts to put it on in- 
quiry that it belonged to the other bank. It 
is a veiy strong application of the docti-ine 
of a banker's lien, 

I think Mr. Conroy is entirely mistaken 
in arguing, under the circumstances, that, in 
the case at bar, there were any facts which 
tended to show that Kelly & Co. did not rely 
upon these securities. Presumptively they 
would rely on them, but we are not remitted 
, or relegated to any presumption in this case, 
because, as I said before, it is in evidence- 
it is in undisputed evidence— that both par- 
ties so understood it; for when it was pro- 
posed on the part of the Central Savings 
Bank to make this large overdraft, they made 
an estimate of the value of the securities in 
the hands of Kelly & Co. On the other hand, 
Kelly & Co., before they would allow even 
an overdraft of $20,000, made an estimate 
of the value of these securities, showing that 
they relied on them. It is not a case where 
these securities had been pledged for some 
specific collateral purpose. Not at all. Kelly 
& Co. acted in the utmost good faith— some- 
thing which, on this record, however It may 
be in fact, cannot, I think, be entirely predi- 
cated of the action of the Central Savings 
Bank; for here they drew without any express 
authority— overdrew. They sent a letter, "We 
will remit or forward securities to cover our 
overdraft," advising them that they had 
overdrawn ?24,000. What would a banker 
understand by that? He wouldn't understand 
by "securities" that they were forwarding 
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them deeds to real estate to cover advances in 
money. 

Then, again, the understanding of the par- 
ties as to the nature of the possession of these 
securities appears in this letter of July 6th: 
' "We send these deeds as promised, and feel 
certain that it, with what you already have 
on hand, will cover your advances." They 
had nothing on hand but a large overdi-aft 
on themselves, except these bonds and stocks. 
True, this letter was not acted upon, be- 
cause, before it reached Kelly & Co. and any 
drafts had been paid on the strength there- 
of, Kelly & Co. became aware of the failure 
of the bank here; still it is evidence of an 
understanding on the part of the bank of- 
ficers here that these bonds and stocks were 
there as a basis of credit 

Now, on this record, I have not a particle 
of doubt, on the acknowledged law, the set- 
tled law in relation to the right of the banker 
to a lien on papers and securities in his 
hands, where there is no agreement that 
negatives it, and where such a lien is con- 
sistent with the whole transaction, that Kelly 
& Co. have a lien on these stocks and bonds 
in their possession as against the general 
creditors of the Central Savings Bank. That 
having been the judgment below, it is af- 
firmed. Afiirmed. 

[NOTE. For an action of the assignee to re- 
cover an illegal preference of the Central Sav- 
ings Bank see Phelan v. Iron Mountain Bank, 
Case No. 11,069.] 
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KELLY V. The PITTSBURGH. 

[Detroit Post, June 8, 1868.] 

Circuit Court, E. D. Michigan. June Term 
1868. 

Maritijie Liens— Supplies Furnished on Cred- 
it op Vessel. 
[Cited in The St. Joseph, Case No. 12,229.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Mich- 
igan.] 

[This was a libel in rem to recover the 
amount alleged to be due the libellant Ann 
Kelly for supplies furnished the propeller 
Pittsburgh, the Western Transportation 
Company, claimants.] 

Before SWAYNE, Circuit Justice. 

Plaintiff, who is a resident of some in- 
significant port in Canada, furnished a quan- 
tity of wood to the propeller, and now 
claims a lien upon the vessel for the value 
of the supplies thus delivered. She testi- 
fies positively that the wood was furnished 
on the credit of the vessel, and not on the 
credit of the captain, and there is no proof 
to the contrary. The ordinary debts of the 
master are not a lien upon his vessel, but 
there is no question of the power of the 
master to create a lien for the purchase of 
supplies when such may be absolutely nee- 
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essary. When tlie owner of a vessel pur- 
chases ordinary supplies on credit it is pre- 
sumed that he purchases them on his indi- 
vidual credit. But when the master finds 
himself in a foreign port without money, 
and is in need of supplies, whatever debts 
he may contract for such needful supplies 
are not considered individual obligations, 
hut will constitute a lien upon his vessel. 
In this case the facts are such as to show 
the grounds for the existence of a lien. It 
is ordered that the decree of the court below 
dismissing the libel be reversed, and that a 
decree be entered in favor of libellant for 
§202, with interest from Nov. 22, 1866, and 
the costs of this suit 
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KELLY et al. v. SMITH et al. 

[1 Blatchf. 290.] i 

Circuit Court, D. Connecticut. April, 1848. 

Pjceading at Latv — Conversion bt Pactor — 
Trover or Assumpsit —Cross Action — Meas- 
ure OF Damage — Bankruptcy — ^Action bt As- 
signee— Triai, BT Joky. 

1. A factor, entrusted with goods for sale 
on commission, who pledges them for advances 
made to him, and gives the pledgee authority 
to sell them to reimburse himself, is guilty of a 
conversion of the goods at the time of their de- 
livery in pledge, and is liable for their value at 
that time. 

2. The legality or illegality of such a pledge 
does not depend upon the result. 

3. Trover will lie for such a conversion; but 
whether indebitatus assumpsit will lie, in such 
case, for goods sold and delivered, quere. 

4. It is clear, however, that the principal is 
entitled, in the settlement of accounts between 
him and his factor, to an adjustment of any 
claim he may have for loss or damage resulting 
from such unlawful pledge, without being driv- 
en to a cross action. 

5. In the case of such a pledge, the damages 
to which the principal is entitied is the differ- 
ence between the value of the goods at the time 
of the conversion and their proceeds when sold 
by the pledgee. 

6. Under section 6 of the bankrupt act of 
August 19, 1841 (5 Stat. 445), a district court 
has jurisdiction of an action by an assignee in 
bankruptcy of a voluntary bankrupt, to recov- 
er a balance due from a principal to the bank- 
rupt as factor, st the time of the presentation 
of his petition in bankruptcy. 

7. Such a suit is essential to the winding up 
of the proceedings in bankruptcy, and jurisdic- 
tion in it depends upon the subject matter and 
not upon the parties. 

8. Where, in such a suit, the defendant ac- 
quiesces in its reference to an auditor, and ap- 
pears before him and contests the claim, he can- 
not, on a writ of error, object that in tiie court 
below the case should have been tried by a 
jury. 

[Cited in Book v. Justice Min. Co., 58 Fed. 
829.] 

[In error to the district court of the United 
States for the district of Connecticut.] 

1 [Reported by Samuel Blatchford, Esq., and 
reprinted by permission.] 



The action there was book debt, brought by 
Erastus Smith of Hartford, as assignee in 
bankruptcy of Henry Pomeroy, a voluntary 
bankrupt, and John H. Preston, who was not 
a bankrupt when the suit was commenced, 
against Norman Kelly & Co., manufacturers 
of printing cloths in Killingly, Conn. The 
plaintifCs sought to recover $2000 as due from 
the defendants to Preston and Pomeroy, late 
partners, at the time Pomeroy's petition in 
bankruptcy was presented. The action was 
reumable to the term of the district court 
held in May, 1843. Both parties having ap- 
peared, an auditor was appointed by the court 
in March, 1845, to adjust the accounts be- 
tween them. In May, 1845, the auditor made 
his report, finding due to the plaintiffs the 
sum of $1,817 27. Th^ defendants excepted 
to the report, and in September, 1845, on a 
hearing of the exceptions, the court made a 
special finding as to the facts as follows: 
The defendants put into the hands of Preston 
& Pomeroy 96 bales of printing cloths under 
the following circumstances: Preston & 
Pomeroy were commission merchants in 
Hartford, and also made sales as such in the 
city of New-York. In the winter and spring 
of 1842, Preston & Pomeroy applied to the 
defendants for their business, and represent- 
ed to them that they had a large capital and 
great facilities for disposing of cloths; that 
they made most of their sales in New- York; 
that Preston was there every week and made 
the sales there; and that their terms were 
five per cent for commission and guaranty, 
with other usual charges, they advancing on 
the goods to nearly their value. The defend- 
ants, accordingly, consigned to them 96 bales 
of printing cloths, and sent them, by their 
directions, to Buck & Co. of New-York, 
agents of Preston & Pomeroy to receive and 
store "cloths and deliver them to order when 
sold. In May, 1842, Preston & Pomeroy rep- 
resented to the defendants that they had 
made arrangements to print a quantity of 
printing cloths for themselves, and that they 
would sell better in that form; and, as the 
sale of the defendants' cloths in their hands 
was duU, they proposed and recommended to 
the defendants to consent that they should 
print their 96 bales, to which the defendants 
consented. Thereupon, Preston & Pomeroy, 
on the 8th of June, 1842, before any of their 
acceptances became payable, delivered the 86 
bales to D. H. Arnold & Co., of New- York, a 
commission house, upon an agreement then 
made between them, that the latter should 
take the cloths and procure them to be print- 
ed at three cents a yard, and sell them on 
commission, when printed, for account of 
Preston & Pomeroy, who should pay for the 
printing, and that Arnold «& Co. should accept 
the drafts of Preston & Pomeroy to half the 
value of the goods. Arnold & Co. had no 
knowledge that the goods belonged to the de- 
fendants, but received them as the goods of 
Preston & Pomeroy under the above arrange- 
ment Arnold & Co. had in their hands, at 
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the same time, other goods to a considerable 
amount, actually owned by Preston & Pom- 
eroy, and the latter drew on Arnold & Co. 
against all the goods, including the 96 bales, 
without any discrimination. The amount of 
the bills di-awn was $10,658 32, of which $5,- 
20S 32 was accepted by Arnold & Co. before 
the 96 bales were printed, and the residue 
before they were sold. The contract between 
Preston & Pomeroy and Arnold & Co. was 
not communicated to the defendants, and al- 
though they knew that the goods were to be 
placed in the hands of some one besides Pres- 
ton & Pomeroy to be printed, they did not 
Ivnow where they had been placed till the fall 
of 1842, after said drafts were all made. 
They then saw them at the store of Arnold 
& Co., but the latter did not recognize the 
defendants as the owners of the goods, and 
the defendants did not attempt to control 
them- The defendants had no knowledge till 
the fall of 1842, and after their goods were 
all sold, that drafts had been made against 
them. The bills for printing them amounted 
to $2,143 41 and the nett amount of sales 
was $5,571 97. The auditor allowed 2^^ per 
cent, commission to Preston & Pomeroy for 
getting the goods printed, together with the 
charges of Arnold & Co. The defendants had 
drawn on Preston & Pomeroy against their 
goods, and the drafts were accepted. There 
was a heavy depression on printed goods aft- 
er these goods were consigned by the defend- 
ants to Preston & Pomeroy and before they 
were sold. The difference in the actual value 
of the goods, between the time of the first 
consignment and the time of their actual sale, 
exceeded $1000. When sold, they were Eold 
at their fair market value. The defendants 
claimed a credit for the value of the cloths on 
the Sth of June, 1842, which was much larger 
than either the actual sales by Arnold & Co., 
or the value at the times of such sales. The 
auditor disallowed this claim, and allowed 
only the nett sales as made by Arnold & Co. 
The court, on the foregoing facts, confii-med 
the report of the auditor, and judgment was 
rendered for the plaintifEs for the amount re- 
ported, with costs. The defendants then sued 
out a writ of error. 

Isaac Toueey and Charles A. Ingersoll, for 
plaintiffs in error. 

(1) Preston & Pomeroy should have been 
charged with the value of the 96 bales of 
goods on the Sth of June, 1842, when they 
were pledged to Arnold & Co. for the drafts 
di-awn against them. They were then worth 
much more than they were actually sold for 
by Arnold & Co. (2) The district court had 
no jurisdiction of a suit against the defend- 
ants in favor of Preston, and Smith as as- 
signee in bankruptcy of Pomeroy. (3) The 
district court had no power to appoint an 
auditor to try the case; it should have been 
tried by a jury. 

Roger S. Baldwin, for defendants in error. 



[14 Fed. Cas. page 272] 

NELSON, Circuit Justice. 1. The question 
on the merits in this case is, whether the 
defendants below should be allowed, in the 
adjustment of their accounts, the nett pro- 
ceeds of the actual sales of their goods, or 
their market value at the time of their de- 
livery to Arnold & Co., on the Sth of Juno, 
1842. The court below allowed only the nett 
proceeds. 

The pledge of the goods by Preston & 
Pomeroy, as security for advances made to 
them by Arnold & Co., with authority to 
the latter to sell to re-imbm-se the same, was 
a conversion of the property which sub- 
jected the factors to an action for the value 
of the goods at the time of their delivery 
in pledge. Daubigny v. Duval, 5 Tei-m R. 
604; McCombie v. Davies, 7 Bast, 5; Field- 
ing V. Kymer, 2 Brod. & B. 639; Graham 
V. Dyster, 2 Stai-kie, 21; Kennedy v. Strong, 
14 Johns. 128. The authority given to the 
factors to procure the goods to be printed 
did not change the chai-acter of the transac- ' 
tion, as the pledge was not a necessary pre- 
requisite to the exercise of that authoi*ity. 
Nor is it affected by the feet that the goods 
were sold probably as early as they could 
have been, had they not been pledged, that 
is, as soon as they could be printed. The 
legality of the act cannot depend upon the 
result The pledge was lawful or imlawful 
at the time it was made. The act was a 
wrongful conversion, for which the factors 
became immediately liable to their principals. 
The only difficulty m the case is in respect 
to the remedy. That an action of trover 
would lie for the value of the goods on the 
8th of Jime, 1842, is beyond question. That 
is the usual mode of redress. Whether in- 
debitatus assumpsit for goods sold and de- 
livered would also lie is not so clear. Put- 
nam V. Wise, 1 HiU, 234, 240, and cases in 
note. The case of Lee v. Shore, 1 Bam. & 
C. 94, seems to go that length. In that case 
the fact of the removal or taking away by 
the defendant of the goods claimed by the 
plaintiff, was the sole ground relied on for 
implying a contract of sale; and the court 
conceded throughout that it was sufficient 
The cases generally do not carry the doc- 
trine of election of actions to this extent. 
2 Phil. Ev. 110, 111 (7th Lond. Ed.); Browne, 
Actions at Law, 324, 486, and cases. 

But, independently of this principle, I am 
inclined to think that the defendants below 
are entitled to an adjustment of their claim, 
in the settlement of accounts with their fac- 
tors. It is well settled that any loss which 
the principal may have sustained by reason 
of the negligence of the agent, or his depar- 
ture from instructions, may be taken into 
account. White v. Chapman, 1 Starkie, 113- 
Shaw V- Arden, 9 Bing. 287, 291; 2 Smith^ 
Lead. Cas. 14, note to Cutter v. Powell; Russ' 
Fact. 187. The case of Bell v. Palmer, G 
Cow. 128, was an action of assumpsit by 
factors against principal, to recover a bal- 
ance due in accoimt The defendant sought 
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to reduce the balance, by sliowing a loss io 
the sale of the goods, by reason of a depar- 
ture from instructions. He was charged, not 
with the price of the goods sold, but with 
what he might have received if he had fol- 
lowed the instructions. The ease of Guy v. 
Oaldey, 13 Johns. 332, involves a like prhi- 
ciple. 

Now, it appears to me that the principles 
referred to, and which are of daily applica- 
tion, cover the case in question, "Whether 
the loss is occasioned by the negligence of 
the agent, or by some other Tvrongful act 
of his in dealing with the goods committed 
to his trust, can make no difiEerence. In 
either case, it is a loss by his misconduct, 
in the execution of his trust, and nothing 
more. 

That the principal, whether he be plaintiff 
or defendant, must, in an action of assumpsit, 
look ±0 the proceeds and not to the value 
of the property, is answered by the case of 
Palmer v. Bell [supra]. There the value of 
the property, or, in other words, what the 
factors might have got for it, was allowed 
to the defendant in the adjustment of ac- 
counts. And the principle of that case is 
fully borne out by the cases referred to m 
Smith, Lead. Cas. and Russ. Fact 

Suppose the factor should sell the goods 
gi-eatly under the market value, give them 
away, or appropriate them to his own use, 
can there be a doubt that in the adjustment 
of accounts he would be bound to account 
for their value? The pledge of the goods 
by the factors in this case for money ad- 
vanced, was a virtual appropriation of them 
to theh: own benefit, and affords much 
stronger groimd for implying a sale, than the 
' fact relied on in Lee v. Shore [supra]. The 
principle of the cases, however, does not rest 
upon this implication, but upon the fact of 
a loss or damage arising out of the negligence 
or other wrongful act of the agent in dealing 
with the goods, which the principal is en- 
titled to have adjusted in the settlement of 
accounts, without being driven to a cross 
action. The damage consists in the difference 
between the value of the goods at the time 
of the conversion, and the proceeds of the 
sale. This is the loss which, if any, Uie law 
presumes the principal to have sustained. 
The wrongful conversion gives him 'a. right 
to their value at the time; and to that he 
Is, in justice and equity, entitled, in the 
settlement of the accounts. 

2. I have no doubt that the district court 
had jurisdiction of the case. By the sixth 
section of the bankrupt act of August 19, 
1841 (5 Stat. 445), it has jurisdiction "ta all 
matters and proceedings in banlci-uptcy aris- 
ing under this act," and that jurisdiction 
extends "to all acts, matters and things to 
be done under and in vu'tue of the bank- 
ruptcy, imtil the final distribution and set- 
tlement of the estate. &c." The jurisdiction 
does not depend upon the parties to the suit, 
but upon the subject matter. The suit in 

14FED.CAS.— 18 
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this case was essential to the winding up 
of the proceedings in bankruptcy, as it in- 
volved a question in respect to a portion of 
the assets of the estate. Without this set- 
tlement there could be no final disti-ibution, 
or termination of the proceedings. 

3. Assuming that the defendants were en- 
titled to a trial by jury, a question which 
it is not now necessary to determine, it is 
a sufficient answer to the objection that the 
case was tried by an auditor, to say that the 
defendants waived their right by acquiescing 
in the reference to the auditor, and by ap- 
pearing before him and contesting the claim. 
The judgment of the district court must be 
reversed. 



Case No. 7,676. 

KELLY V. STRANGE. 

[3 N. B. B. 8 (Quarto, 2).] i 

District Court, North Carolina.2 1869. 

Bankrdpict— Dower of Wife— When Allowed. 

Wife of bankrupt not entitled to claim dower 
out of lands owned by bankrupt when he filed 
his petition in bankruptcy— the bankrupt being 
still alive. 

In bankruptcy. 

Wm. S. Norment and N. A. McLean, for 
Julia A. Kdly. 

James C. McRae, for French Sti-ange, as- 
signee, cited Thompson v. Moses, 43 Ga. 383; 
Ex parte BeU, 1 Glyn & J. 282; Bberle v. 
Fisher, 13 Pa. St (1 Harris) 526; Helfrich v. 
Obermyer, 15 Pa. St (3 Harris) 113; Direct- 
ors of the Poor y. Boyer, 43 Pa. St. (7 
Wright) 153; Worcester v. Clark, 2 Grant, 
Cas. 84, ST. 

BROOKS, District Judge. This is a peti- 
tion filed in this cause by Julia A, Kelly, 
wife of George H. Kelly, the banki-upt in 
which she alleges that her said husband was, 
on the 30th of May, 1868, the owner of cer- 
tain real estate situated in Lumberton, Robe- 
son county, North Carolina. That on the 
day mentioned her said husband filed his pe- 
tition in bankruptcy, upon which he was 
subsequently adjudged a bankrupt That 
French Strange, who was appointed assignee 
of the estate of her husband, sold the said 
real estate on the 28th day of October, 1S6S; 
that in making the sale, no interest in the 
lands was excepted, or reserved to her; she 
further alleges that she filed her petition be- 
fore the derk of the superior court for Robe- 
son county, praying that her thirds in the 
lands might be laid off to her under the pro- 
visions of the act of the general assembly of 
North Carolina, of February, 1867, entitled 
"An act restoring to married women their 
common law rights of dower." She further 
alleges that at the said sale by the assignee 
it was publicly announced that she claimed 

1 '[Reprinted by permission.] 

2 [District not given.] 
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her dower interest in tlte said lands. Tlie pe- 
titioner concludes by praying this court to 
make an order that French Strange, assignee 
of George H. Kelly, pay to the petitioner 
one-thu'd of the proceeds of said sale, in lieu 
of her dower interest in the same. It is not 
stated that the assignee sold the real estate 
mentioned by order of the court, as assignees 
may be ordered to do when lands or other 
property is encumbered by lien, mortgage, 
ior the title to which may be in dispute. The 
'Court takes it for gi-anted, therefore, that the 
assignee sold the land mentioned without 
such special order, and if so, the assignee 
sold only such right to the land as was vest- 
ed in him by the proceedings in bankruptcy. 
This, tiien, was a sale subject to all liens or 
lawful encumbrances existing at the time the 
"proceedings in bankruptcy were commenced. 
:and I might properly decline the order the 
petitioner asks in this case, without deter- 
mining whether the petitioner is entitled to 
any interest in the lands sold or not. Inas- 
much, however, as it may save answering the 
question slightly altered from the present, I 
will here state my opinion as to the efEeet of 
the act of the general assembly of February, 
1867, before refeiTed to. The right of a wid- 
ow to dower is well understood and defined 
by the common law. The common law pre- 
vailed in North Carolina until our act of as- 
sembly, which restricted the widow's right to 
dower to such lands only as her husband died 
seized and possessed of. It is a well-known 
principle of law, that if the common law be 
altered by the enactment of a statute, the re- 
peal of such statute restores or revives the 
common law. It follows then that if our 
legislature had, instead of the act passed in 
February, 1867, simply in words repealed the 
then existing statutory provisions in regard 
to dower, the common law in regard to dow- 
er would have been eo instanti in force in 
Noith Carolina, and entitled eveiy widow 
whose husband died after such repeal, to 
dower in all the lands of which he was 
seized during coverture, and which had not 
been lawfully conveyed before such repeal. 

And the question now to be answered is 
whether the act of Febniary, 1867, did more 
than merely repeal the then existing statute. 
It is quite clear that the legislature designed 
to do more, for that body not only repealed 
the statute, but in express words restored the 
common law; and not content with thus 
doubly restoring the common law, it enacts 
that a wife's dower must be laiu ofif and dis- 
tinguished from the other lands of her hus- 
band, before any sale can be made by a 
sheriff or other officer under execution — and 
this, too, in the lifetime of her husband. 
This was but an effort to create a new and 
additional exemption of property of the debt- 
or from the execution of his creditor, and to 
this extent is unconstitutional and void, as to 
debts existing at the time of the passage of 
that act. As to existing debts, that section 
of the act which relates to the wife's dower 



Is not more 'effectual than if it had been 
misnamed, but had been entitled "An act to 
exempt certain property to a wife from exe- 
cution against her husband," etc. By the act 
passed by the legislature in ISGS, I do not 
see that it is made more favorable to the pe- 
titioner, for, like the act of 1867, its leading 
purpose is to exempt in the lifetime of the 
debtor, in behalf of his wife, one-thU-d of his 
lands from the execution of a creditor whose 
debt was contracted before the passage of 
the act, and to that extent is unconstitution- 
al and void. The order asked for by the pe- 
titioner is therefore refused. It is not nec- 
essary that I should express my opinion as 
to the rights of the petitioner in the event 
she should survive her husband, further than 
to refer to the opinion of this court in Re 
Jesse H. Smith [unreported], certified from 
the Seventh district. Let this be certified to 
William A- Guthrie, register. 



KELLY (TONG DUCK CHUNG v.). See 
Case No. 14,093. 

KELLY (UNITED STATES v.). See Gases 
Nos. 15,514r-15,516. 

KELLY (VAN BENSSELLAER v.). See 
Case No. 16,873. 
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KELLY V. YIRGINIA PROTECTION INS. 
CO. 

[3 Hughes, 449; 1 6 Reporter, 738.] 

Circuit Court, E. D. Virginia. Nov, Term, 
1878. 

Removai; op Causes — Practice — Plea to Jdris- 

DIOTION. 

A plea to the jurisdiction and demurrer there- 
to having been filed in the state court, and the 
cause thereupon removed under the act of 
1875 [18 Stat. 470], before the state court had 
passed upon the plea, Jield, that though the plea 
was sufficient to have defeated the action in 
the state court, yet, inasmuch as it set out the 
facts requisite to give jurisdiction to the fed- 
eral court, the latter acquired jurisdiction by 
removal, and was bound to treat the plea as if 
the suit had been originally commenced in the 
federal court. 

[Cited in Fidelity Trust Co. v. Gill Car Co., 
25 Fed. 740; New York I. & P. Co. v. Mil- 
burn Gin & Machine Co., 35 Fed. 229.] 

Action on a policy of life insurance issued 
by the defendant company, a corporation 
chartered by the state of Virginia, to one 
Hathaway, a resident of North Carolina. 
The plaintiff is a resident of North Caro- 
lina. The action was brought in the cor- 
poration court of Norfolk, and the original 
process was served in that city, on one 
Childrey, agent of the company, who re- 
sided there, and through whose agency the 
policy was issued. The principal place of 
business of the company was at Richmond, 
Va. The defendant pleaded to the jurisdic- 

1 [Reported by Hou. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



[14 Fed. Cas. page 275] 



(Case No. 7,677) KELLY 



tion, averring its principal office and tlie 
residence of its president to be at Kicli- 
mond, wliere, it is averred, tlie alleged cause 
of action arose. Demurrer to plea. The 
cause was removed to this court by the 
plaintiff, at the first term at which the 
■cause could be tried, the court below, not 
passing on the plea. The defendant moved 
to dismiss the cause as improperly brought 

Sharp & Hughes, for the motion. 

The cause in its inception was a nullity 
for want of jurisdiction. The state court 
<;ould not pass on the plea, for after the 
petition was filed for removal, its powers 
eo instanti ceased. Dill. Removals, 67. Ei- 
ther the federal court must do so, or the 
advantage of the plea will be lost As to 
removals: [Gaines v. Fuentes] 92 U. S. 19; 
4 McLean, 2b2; a Dill. Removals, 67, note 107; 
Id. 71; Id. 42, note 53; [Mutual Life Ins. 
Co. V. Terry] 15 Wall. [82 U. S.] 580; [In- 
surance Co. V. Dunn] 19 Wall. [86 U. S.] 
222, 223; Toucey v. Bowen [Case No. 14,107]; 
Suydam v. Ewing [Id. 13,655]; Godfrey v. 
■Gilmartin [Id. 5,498]; Bliven v. New Eng- 
land Screw Co. [Id. 1550]; Hubbard v. 
Northern R. Co. [Id. 6,818]; Hatch v. Chi- 
cago, R. I. & P. R. Co. [Id. 6,204]. 

Garnett & White, contra. 

HUGHES, District Judge. In U. S. v. 
Ottman [Case No. 15,977], which could not 
have been brought in the United States 
court by original process, but could be and 
was brought originally in the state court, 
and was then removed into the United 
States circuit court, this court, following 
the decisions in Sayles v. Northwestern Ins. 
Co. [Id. 12,421]; Barney v. Globe Bank [Id. 
1,031]; Pollard v. D wight 4 Craneh [8 U. S. 
421]; and ToUans v. Sprague, 12 Pet. [37 U. 
S.] 339,— held that, after the appearance of 
the defendant in the state court, the Unit- 
■ed States circuit court may acquire, and in 
that case did acquire, jurisdiction by the 
mere fact of removal in accordance with 
the terms of the act of congress of March 3, 
1875. The Case of Ottman differed from 
the other eases just named, in the fact that 
In those cases it was the defendant who had 
moved for removal, whereas in the Ottman 
Case ft was the plaintiff who so moved. 
This fact was thought to constitute a prin- 
ciple, especially as the act of congress giv- 
ing a plaintiff (who had elected originally 
to sue in the state court) the right to change 
the forum by removal was not passed until 
aiarch 2, 1867 (14 Stat 558). The principle 
decided was that where both parties were 
before the state court, and the case was one 
which could, under the act of March 3, 1875, 
be removed at the motion of either party, 

2 [See McVanghter v. Oassily, Case No. 8,930.] 



then the act of removal, in pursuance of the 
statute, of itself gave jurisdiction to this 
court. 

The case at bar is undoubtedly one of first 
impression. The question it presents, I 
think, falls within the ruling of ^ this court 
in the Ottman Case and the authorities 
there cited. The defendant had appeared 
and pleaded; the court had not passed upon 
any question in the case, whether of juris- 
diction or other. Before it had done so the 
cause was removed into this court. And 
the point presented by the plea to the juris- 
diction, and by the demurrer thereto, which 
were both filed in the state court, is whetli- 
er the question of jurisdiction, now to be de- 
termined by this court is to be so deter- 
mined with reference to the jurisdictional 
powers of the state court, or to the juris- 
dictional powers of this court. The only 
lamp I have to guide my feet in the deci- 
sion of this new question is the act of 1875, 
whose language is (section 3) that after re- 
moval "the cause shall then proceed as if 
it had been originally commenced in the 
said circuit court." This language is re- 
peated in section 6 of the same act with 
some amplification. That section is in these 
words: 

"Sec. 6. The circuit court of the United 
States shall, in all suits removed under the 
provisions of this act, proceed therein as if 
the suit had been originally commenced in 
said circuit court, and the same proceedings 
had been taken in such suit in said circuit 
court as shall have been had therein in said 
state court prior to its removal." 

This language is too explicit to admit of 
doubt I am required by it to treat the 
original process by which the suit was com- 
menced in the state court, and all the other 
proceedings and pleadings there, not with 
reference to their value in the state court, 
but as if they had been proce'edings in this 
court, and with reference to their value as 
such. Now, the plea to the jurisdiction of 
the state court is based upon the allegation 
that the cause of action did not arise, and 
that neither plaintiff nor defendant resided, 
in the city of Norfolk, in whose corporation 
court the action was brought But the plea 
itself sets out that the cause of action arose 
in Richmond, a city of the Eastei-n judicial 
district of Virginia; that the defendant is a 
citizen of Virginia, and of Richmond; and 
that the plaintiff is a citizen of North Caro- 
lina. In very words, this plea to the juris- 
diction sets QUt matter to show conclusively 
that, tried as if the suit and its pleadings 
had been commenced originally in this court, 
this court has undoubted jurisdiction. Un- 
der the language, therefore, of section 6 of 
the statute of March 3, 1875, I am bound to 
sustain the demurrer and overrule the plea. 
Ordered accordingly. 
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KELLY, The CAROLINE E. See Case No. 
2,422. 

KELSEA (LILLEY v.). See Case No. 8,349. 



Case ]Wo. 7,678. 

KELSEY V. DALLON. 

[7 Int. Rev- Rec. 86.] 

Circuit Court, E. D. New York. 1868. 

Removal of Causes— Suit against Mahshal— 

COLOK OP Office. 

[On a petition by a United States marshal to 

have a case against himself removed from state 

to federal court, it must be shown that he is 

sued on account of some act done by him under 

color of his office.] 

In the case of Charles Kelsey against 
Francis L. Dallon, the plaintiff sued de- 
fendant in the state courts for rent of prem- 
ises from May, 1867, in which the defend- 
ant held the appurtenances of a distillery he 
had seized therein the previous month of 
April, the case having expired on the above 
date, and the marshal holding over in pos- 
session of such premises. The defendant, 
by writ of certiorari, removed the case to 
the United States court, E. D. N. Y,, aflirm- 
ing in his petition for the writ, that pur- 
suant to section 67 of the act of congress, 
passed July 13, 1866 [14 Stat. 171], he "was 
entitled to have cause so removed, said ac- 
tion having been commenced against him on 
account of acts done by him under color of 
his 'office as marshal of the United States in 
and for the Eastern district of New York, 
to which plaintiff demurred that the cause 
shown was not sufficient in law to maintain 
the certiorari, the said defendant not being 
sued in his official capacity. 

On argument upon the demurrer, Richard 
Rowland, Esq., plaintiff's counsel, moved 
that the action be referred back to the state 
courts on the ground that the max-shal had 
no authority to seize or hold the property 
of the plaintiff, and should have removed 
ihe effects seized on the expiration of the 
tenant's lease, and no notice had been given 
to plaintiff that his property had been seiz- 
ed or attached, nor was the defendant au- 
thorized to seize or attach the plaintiff's 
property and the holding of the premises 
Avas not under color of his office as claimed. 

.Tohn S. Allen, Asst. Dist. Atty., for de- 
fendant, in support of the certiorari. 

BENEDICT, District Judge, held that the 
petition and papers in the case did not show 
that the action was brought on account of 
any act done by the defendant under color 
of his office, and granted plaintiff's motion 
to quash the proceedings, and remanded the 
cause to the state courts. 



KELSEY V. The KATE TREMAINE. See 
Case No. 7.622. 

KELSEY (McKIM v.). See Case No. 8,861. 

KELSEY (MITCHELL v.). See Cases Nos. 
9.GC3 and 9,6C4. 



Case K"o. 7,679. 

KELSEY V. PENNSYLVANIA R. CO. 

[14 Blatchf. 89.] i 

Circuit Court, S. D. New York. Jan. 4, 1877. 

Practice and Pleadisg at Law— Cokfohatiox — 

Service upon— Appeauaxci:— Aveumext 

of Citizenship — Amendment. 

1. A corporation which has appeared and an- 
swered generally in an actioii' cannot after- 
ward insist that this court never acquired juris- 
diction over it because process was not served 
upon it in the district of which it was an in- 
habitant at the time of service. 

[Cited in Robinson v. National Stock Yard 
Co., 12 Fed. 362; Glover v. Shepperd. 15 
Fed. 838; Edwards v. Connecticut Slut. 
Life Ins. Co., 20 Fed. 454; Spies v. Chi- 
cago & E. I. R. Co., 32 Fed. 713.] 

2. An omission to allege sufficiently, in a com- 
plaint, that the defendant is a citizen of a dif- 
ferent state from that of the plaintiff, is amend- 
able. 

[Cited in Woolridge v. McKenna, 8 Fed. 679.], 
[This was an action at law by John Kel- 
sey against the Pennsylvania Railroad Com- 
pany.] 

Benjamm P. Russell, for plaintiff. 
Edmund R. Robinson, for defendant 

WALLACE, District Judge. The defend- 
ant having appeared and answered generally 
in the action, cannot now insist that this 
comrt never acquired jurisdiction because 
process was not served upon it in the dis- 
trict whereof it was an inhabitant at the 
time of service. Jm'isdiction of the person 
of a defendant may be conferred by consent 
or waiver. Jm-isdiction of the subject-matter 
of the action cannoL 

The case of Pomeroy v. New York & N. H. 
R. Co., [Case No. 11,261], is not in point here. 
In that case the objection was taken by plea. 
Under the present system of pleading— that 
existing in the state courts— I think it would 
be too late, after a general appearance in the^ 
action, for the defendant to avail itself of the 
objection by raising it by answex*. However 
that may be, it is clearly too late after an 
answer upon the merits. 

The defect in the complaint, of omitting to 
allege sufficiently that the defendant is a 
citizen of a different state from that of the 
plaintiff is amendable, and does not consti- 
t'ate a sufficient ground for dismissing the ac- 
tion, upon a motion of this kind. The motion 
is, accordingly, denied. 



Case Wo. 7,680. 

KELSEY V. The WILLIAM KALLAHAN. 

[27 Hunt, Mer. Mag. 77.] 

District Court, S. D. New York. May 22, 
1852. 

Collision — Absence of Lookout — Suit in Ad- 
jiiKALTT — Time of Commencement. 

[1. The time of service of process is the true 
period of the commencement of a suit in ad- 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.]. 



[14 Fed. Cas. page 277] 

miralty, and it is immaterial that the vessel, at- 
tached within the district, was out of the juris- 
diction when the libel was filed.] 

[2. Where it appears that a vessel, sailing 
close hauled, meeting a vessel sailing free, was 
not seen on board tiie latter owing to the ab- 
sence of a lookout, and that had there been a 
lookout the accident would not have happened, 
the latter vessel will be held liable.] 

[This was a libel in rem by Charles B. 
Kelsey and another against the schooner Wil- 
liam Kallahan for collision.] 

JUDSON, District Judge. The schooner 
Archelans, Charles E. Kelsey master, on the 
night of the 13th of October, 1851, that being 
a bright and clear moonlight night, was beat- 
ing her way down the North river, W. S. W., 
flood tide, close hauled on her starboard tack, 
five points on the wind, full and by. At the 
same time the schooner W. Kallahan, P. 
M'Dermot master, was laying her course np 
the river, with wind free, leading rather to- 
wards the New Jersey shore. The two ves- 
sels were seen by each at the distance of 
about half a mile. The collision took place 
west of the middle of the river, at a point 
about two-thirds over from the east shore. 
The Archelaus was struck on her lee bow, 
between her stem and fore rigging, going 
down immediately, and proved a total loss. 

Two questions have arisen: 

1. Has the court jurisdiction of the sub- 
ject matter of the controversy? On this point 
the facts are admitted, and out of this admis- 
sion the question is raised. The collision oc- 
curred on the North river, within the South- 
ern district of New York. At the precise 
time when the libel was filed in the clerk's 
oflace, the schooner W. Kallahan was on a voy- 
age from Albany to Philadelphia, and was 
not within the Southern district of New 
York; and that, at a subsequent day, she 
came within the district, and was here at- 
tached by the process on this libel, and is 
now responding to the libel. The time of 
service of process is the true period of the 
commencement of a suit, and the jurisdiction 
attaches to the case from that day. The 
cause is therefore properly here. 

2. On whom shaE the loss fall? is the next 
question. After ascertaining the position of 
each ve^el, as above stated, there is one im- 
portant fact proved to the entire satisfaction 
of the court, which must be deemed a con- 
trolling fact in the case. At the time of the 
collision, the schooner William Kallahan had 
no sufficient lookout The man placed for- 
ward was part way down the ladder of the 
fore-castle, and did not descry the Archelaus, 
and gave no order to the man at the wheel 
of the approach of danger. It was peculiarly 
his duty and business in a place like that, to 
have remained at his post, and there is no 
doubt that if he had been at his post the col- 
lision would not have occurred. As a strong 
corroboi-ating fact, it appears that the man 
at the helm, immediately upon the accident, 
found fault with the lookout because timely 
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noticfe had not been given him, and in his 
testimony he adds that the sails of his vessel 
prevented his seeing the Archelaus until she 
was about being struck. The rule of law is 
well settled, that a vessel with the wind free 
must give way in time to a vessel dose haul- 
ed on the wind, and that a vessel so sailing 
should not only have a lookout, but that he 
should do his proper duty. The evidence in 
the case shows that the fault rests with the 
William Kallahan, and she must stand re- 
sponsible for the consequences. Dea'ee for 
libelants, with reference to a commissioner to 
ascertain the damage. 



KELTON (DEWEY v.). See Case No. 3,850. 



Case ]Sro. 7,681. 

Ex parte KELTY et al. 

In re STORMS et al. 

[1 Lowell, 394.] i 

District Court, D. Massachusetts. Nov., 1869. 

Bankroptct — Phomissobt Notes— Proof bt 
Pledgee. 

1. A pledgee in good faith and for value of 
promissory notPS transferred to him before ma- 
turity can prove them for their full amount 
against the assets in bankruptcy of the prom- 
isors, whatever may have been the equities be- 
tween the promisors and the pledgor. 

2. But if there are such equities which would 
prevent the pledgor from proving, then the 
pledgee can receive in dividends only the 
amount for which he holds the notes in pledge. 

3. Where such a pledgee, after the bankruptcy 
of the promisors, settled with the pledgor who 
was insolvent, and in the arrangement took 
the notes as payment for a certain sum, and the 
arrangement appeared to have been made in 
good faith, held, he might still prove for the face 
of the notes and receive dividends to the ex- 
tent of the sum paid for them. 

In bankruptcy. The petitioners [J. B. 
Kelty and others], merchants of New York, 
lent eight thousand dollars to one Blake, 
and took his note for that sum, and at the 
same time received from him as collateral 
security five notes of W. R. Storms & Co., 
in all amounting to considerably more than 
eight thousand dollars. These notes had, 
in fact, been given by Storms without the 
knowledge of his partner, and merely for 
the accommodation of Blake; but of this 
the petitioners had no notice. Before any 
of the collateral notes became due, the peti- 
tioners sold two of them, and indorsed the 
proceeds of sale upon Blake's note, which 
reduced the amount due from him to about 
three thousand six hundred dollars, for 
which they still held three notes of Storms 
& Co., amounting to seven thousand three 
hundred dollars. After the bankruptcy of 
Storms & Co., and after all the collateral 
notes were overdue, the petitioners made a 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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settlement with Blake by which they took 
the notes of Storms & Co., at ten per cent of 
their nominal value, and received the re- 
mainder of their debt in cash from Blake, 
who has since become bankrupt. The peti- 
tioners offered to prove the three notes 
against the Joint estate of "W. R. Storms & 
Co., with leave to receive full dividends. 
The assignees objected "that they could only 
prove for ten per cent of their amount, be- 
ing the rate at which they bought them. 

J. C. Park, for petitioners. 
B. F. Brooks, for assignees. 

LOWELL, District Judge. I know of no 
law for restricting the proof on a note to 
the amount paid for it. If the argument 
for the assignees is sound, that the petition- 
ers are to be in the position of purchasers 
of paper past due, they cannot prove at all, 
because the notes were void in the hands of 
Blake. If, on the other hand, they hold the 
position of bona fide purchasers or pledgees 
for value, they can prove for the full 
amount. 

The general rule at law is that a pledgee 
of a negotiable note may recover the full 
amount. Bowman v. Wood, 15 Mass. 534; 
Tarbell v. Sturtevant, 26 Vt 513; Manhat- 
tan Co. V. Reynolds, 2 Hill, 140. And the 
rule is the same in bankruptcy. There are 
many cases at law in which the holder can 
only recover the amount which he has hon- 
estly advanced on or paid for the note; as, 
for instance, if the pledgor, as here, had 
only borrowed the name of the promisor, 
because as the pledgee would be trustee of 
the pledgor for all sums recovered above his 
debt, and as the pledgor would be obliged 
to refund this surplus the moment he re- 
ceived it, his trustee might be restrained 
from receiving it But in bankruptcy the 
proof of a debt is not its payment, and the 
rule there, founded on the same equities, is 
that the pledgee proves for the whole 
amount, but receives dividends only to the 
extent of the debt for which he holds the 
security. This is exact justice, and is well 
settled bankruptcy law. Ex parte Bloxham, 
6 Ves. 449, 600; Ex parte Fairlie, 3 Deac. & 
O. 285. 

At the first meeting of creditors in this 
ease, then, the petitioners could have proved 
for the face of their collateral notes, and 
might have received dividends up to $3600. 
If they afterwards received payment of 
their debt and interest from Blake, they 
would have been restrained by the court 
of bankruptcy from taking any thing out of 
this estate; if they had been paid in part, 
they must give credit for that part. The 
assignees contend in effect that the settle- 
ment between Blake and the petitioners was 
a payment of their entire debt But, upon 
the evidence, I cannot so consider it. So 
far as these petitioners were concerned, 
Blake and the bankrupts did not occupy the 



position of principal and sureties. The pe- 
titioners had the right to get what they 
could out of both, and there is nothing in 
the case to lead to the belief of any fraud or 
of a trust for Blake in the settlement but 
rather that he paid all that he was able to 
pay, and that the petitioners expressly re- 
served their right of proof against Storms & 
Co., because they found this to be the best 
arrangement for themselves. While I agree 
that the rights of the petitioners are not to 
be enlarged after the bankruptcy, yet it 
would be unjust to hold that their good title 
as pledgees was merged in a defective title 
as purchasers. The rule of equity is that the 
party may hold Jyj his best title. I think, 
therefore, the petitioners should stand as if 
they were still pledgees who had in good 
faith recovered what they could from the 
pledgor, and should have proof for the full 
amount of the notes, but should be permit- 
ted to receive dividends only to the extent 
of the ten per cent, or seven hundred and 
thirty dollars, with interest from January 
14, 1869. Order accordingly. 



KELTY (JUDSON v.). See Case No. 7,567. 
KEMBALL (HOW v.). See Case No. 6,748. 



Case No. 7,683. 

KEMBALL v. STEWART. 

[1 McLean, 332.] i 

Circuit Court D. Ohio. Dee. Term, 1838. 

Pleading at Latv — Openisg of Default — Filixo 
OF Plea. 
The plea to the declaration not having been 
filed within the rule, a default was entered; and 
a motion was made by Mr. Powers to open the 
default and for leave to file a plea. 

[This was a motion to open a default in the 
suit of Warren Kemball against William 
Stewart.] 

OPINION OP THE COURT. The court 
have uniformly set aside a default, entered at 
rules, before the appearance term, on motion, 
on the condition that the defendant shall file 
a plea to the merits and go to trial. In no 
case can the defendant take advantage of his 
own negligence, by procuring a continuance 
on the ground that the issue was not made 
up. If a continuance be granted to him, it 
must be on ground wholly distinct from his 
own laches. The court in requiring a plea 
to the merits, provide against dilatory or 
frivolous pleas, and this is the principal ef- 
fect given to the rule. On the default being 
opened, it is optional with the plaintiff to try 
or continue the cause. Other conditions are 
annexed to the opening of a default for plea 
by a rule of court recently adopted. This rule 
requires the defendant to admit the partner- 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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sliip of the plaintiffs, if the suit be brought 
in the name of a firm, unless denied under 
oath. And also to admit the citizenship of 
the plaintiff, as alleged in the declaration. 
The great object of the court in adopting 
rules of practice was, to facilitate the trans- 
action of business, without subjecting coun- 
sel, who live at a distance, to any incon- 
venience which can prejudice their clients. 
The default is opened and leave is given to 
file a plea to the merits. 



Case ITo. 7,683. 

KEMBLE et al. v. LULL et aL 

[3 McLean, 272.] i 

Circuit Court, D. Michigan. Oct. Term, 1843. 

bllit of eschange — acceptasoe — ^evidence — 
Arrest op Judgment. 

1. Where an order is drawn on A, in favor of 
B, If in funds, its acceptance by A, is evidence 
that he had in his hands funds of the drawer. 

[Cited in McCormick v, Buckner, Case No. 

8,718.] 
[Cited in Pilkington v. Woods, 10 Ind. 434; 

Corbett v. Clark, 45 Wis. 411.] 

2. On such an order B may maintain an ac- 
tion against A, and his admission of funds in 
his hands by the acceptance, shows a considera- 
tion. 

3. Parol proof is not admissible to show the 
meaning given by the parties, to certain words 
in a written instrument, the words being free 
from ambiguity, 

[Cited in CoUender v. Dinsmore, 55 N. Y. 210.] 

4. It is too late to ofEer evidence in chief aft- 
er the testimony has closed. 

5. Judgment will not be arrested where no 
consideration is specially alleged, if the instru- 
ment declared on purports a consideration, or 
shows upon its face that the assumpsit was for 
a valuable consideration. " 

[Cited in Loeber v. Moore, 20 D. C. 2.] 

At law. 

Mr. Joy, for plaintiff. 

Mr. EomejTi, for defendant 

OPINION OF THE COURT. This action 
is brought upon the following instrument: 
"Pontiac, June 21st, 1841. $700. On the 
13th day of May, 1842, pay to Kemble, Jew- 
ett & Co. seven hundred dollars, if in funds, 
and place the same to my account W. J. 
Nelson." Directed to Messrs. LuU & Draper, 
and which was accepted by them. The first 
count was on the order, and the plaintiffs 
averred that when the same became payable, 
a demand of payment was made of the de- 
fendants, which was refused. There was al- 
so a general count for money had and re- 
ceived. 

A general verdict for the plaintiffs was ren- 

i [Reported by Hon. John McLean, Circuit 
Justice.] 



dered by the jury, and a motion is now made 
for a new trial, on points reserved. 

1. The court has no jurisdiction. This is 
endeavored to be maintained on the assumed 
ground that Nelson is the assignor of the 
plaintiffs, and it is not shown, that he could 
have sued for the demand in this court, in 
his own name. Nelson is not an assignor in 
the sense contended. He gave an order on 
the defendants, in favor of the plaintiffs, for 
the sum in controversy, which was accepted. 
He is no more an assignor than the drawer 
of a bill of exchange is assignor to the 
drawee. It is the recognition of a debt by 
Nelson, due to the plahitiffs, and the defend- 
ants, by their acceptance, promise to pay to 
the plaintiffs the sum named. 

2, It is contended the instrument is not a 
bill of exchange; that it does not purport a 
consideration, and that there is no promise 
to pay the plaintiffs. The acceptance is an 
imdertaking to pay the amount of the order 
to the plaintiffs. As the order was contin- 
gent, on the fact of having funds, it is not a 
bill of exchange, nor has it the properties 
of such an instrument But as tbe order was 
drawn on the funds in the hands of the ac- 
ceptors, after their acceptance they cannot al- 
lege a want of consideration. At what tim& 
this order was accepted does not appear, but 
it is in evidence that funds of the drawer 
were in the hands of the acceptors at the 
time, and they were authorised to retain in. 
their possession, the means to meet the draft. 
But whether this was done or not, they are- 
equally boimd to pay the money, and having: 
incurred this liability to the plaintiffs, bona, 
fide, and on a sufficient consideration, they 
cannot set up as a defence a want of consid- 
eration between the drawer of the bill and 
the plaintiffs. Robertson v. Fauntleroy, S 
Moore, 10; Lilly v. Hays, 5 Adol. & E. 550. 

3, It is insisted that the court should have 
left the construction of the instrument to the 
jury; and should not have rejected parol 
proof offered to show what construction was 
given by the parties to the words, "if in 
funds." It is sufficient to say that the parol 
proof was not offered until the close of the 
testimony, when it was too late to offer evi- 
dence in chief. But the evidence was inad- 
missible, had it been offered at the proper 
time. The language of the instrument is not 
ambiguous, and it was the duty of the court 
to construe it 

4. A motion Is also made in arrest of the 
judgment, on the ground that the special 
count is defective in not alleging a consider- 
ation. In this court the instrument is set 
out and its acceptance, and this for reasons 
above stated, shows a consideration. The 
motions for a new trial and in arrest of judg- 
ment are overruled. 



KEMMIL (Case No. 7,685) 
Case M"o. 7,684. 

KEMBLE V. WILMINGTON & N. R. CO. 

[35 I/eg. Int 165: i 5 Wkly. Notes Gas. 172; 
13 Phila. 469.] 

Circuit Court, E. D. Pennsylvania. Jan. 15, 
1878. 

Corporations — Issue of Bosds by Railtvat 
Company — When Permitted in Pennstltania. 

The act of April 8, 1861, does not authorize 
the issue by a railroad company of bonds other- 
wise than for a new, adequate, valuable con- 
sideration, increasing the avail'able funds of the 
corporation. 

In equity. The bill alleged: (1) That com- 
plainant was a citizen of New York, and 
the Wilmington and Northern Kaihroad Com- 
pany was the successor of the Wilmington 
and Reading Railroad Company, and a cor- 
poration of Pennsylvania. That said last men- 
tioned company had duly made, executed, 
and delivered a certain mortgage or deed of 
trust to trustees therein named, to secure 
certain bonds of said company, which were 
duly issued. Proceedings upon said mort- 
gage were duly had in this court, which re- 
sulted in a decree, in pursuance of which a 
sale of the property and franchises, thei-eby 
oi-dered to be sold, was duly made to attor- 
neys in fact named in a certain writing, who 
in making the purchase acted under the writ- 
ing for account of a number of the first- 
mortgage bondholders. (2) That said persons, 
for and on whose account said railroad was 
purchased, have since duly met and organ- 
ized a new corporation, to wit, the corporation 
defendant, and have issued certificates of 
stock to those for and on whose accoimt said 
purchase was made, to the amount of their 
i-espective interests therein, in shai'es of fifty 
dollars each; and have fully conformed to the 
act of April 8, 1861 (P. L,. 259, Purd. Dig. 
290), entitled "An act concerning the sale of 
railroads, canals, turnpikes, bridges, and 
plank roads," and the statute of the state of 
Delaware, whereby the defendant corpora- 
tion is a body politic and corporation; and 
complainant is the owner of 396 shares of the 
capital stock thereof. (3) That said corpora- 
tion defendant is about to execute a mortgage 
or deed of trust of all its property and fran- 
chises to secure a proposed issue to and among 
its stockholders, in proportion to their re- 
spective interests, of bonds to the aggregate 
amount of one million five hundred thousand 
dollars. (4) That defendant intends to exe- 
cute said bonds and mortgage wholly without 
consideration, to have priority, as a supposed 
lieu, over its future Indebtedness, in violation 
of law and of its charter, are a fraud in law 
and a misapplication of its capital, and would 
result in lessening the value of the shares cf 
complainant, and subject him to loss; the bill 
then prayed a writ of injunction restraining 
defendant from issuing or creating said or 
any bonds and mortgage except for present 

1 [Reprinted from 35 Leg. InL 165, by per- 
mission.] 
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valuable and adequate consideration, and for 
further relief. The answer admitted the facts 
set forth in the first, second, and thurd para- 
graphs of the bill, except the allegations that 
the defendants are the successors of the Wil- 
mington and Reading Railroad Company, and 
as to the amount of bonds to be issued, the 
true amount being $1,203,100, and denied, 
as alleged in the fourth pai-agraph, that the 
mortgage and bonds which they propose to ex- 
ecute, are without consideration or void as 
against future creditors, or a fraud in law; 
but aver that there has been a good and suf- 
ficient consideration received by them for the 
same, viz. the signature to the letter of at- 
torney authorizing the pwchase; the surren- 
der of the first-mortgage bonds of the Wil- 
mington and Reading Eaihroad; and the con- 
veyance of the surcharged property to the de- 
fendant by the attorney purchasing under 
the agreement; and that the said mortgage 
will have priority over future creditors, and 
that defendants are legally bound to create 
the same. 

George M. Dallas, for complainant. 
Lewis Wain Smith, for respondent 

CADWALADER, District Judge. The act 
of April 8, 1861, undea: which the corpora- 
tion defendant was organized, authorized the 
issue of bonds to an amount not exceeding 
the capital, secured by mortgage, of the prop- 
erty and franchises. The act does not au- 
thorize the issue of such bonds otherwise 
than for a new, adequate, valuable consid- 
eration, increasing the available funds of the 
corporation. The bonds and mortgage which 
it is proposed to execute would not have 
this effect but would be for a different in- 
tended purpose. The injunction prayed is 
therefore decreed. 

[NOTE. A decree was subsequently made, in 
a suit on the bonds for default of interest, that 
the mortgaged premises be sold as one property, 
although lying both in Delaware and Pennsyl- 
vania, Case No. 11,563.] 
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KEMMIL V. WILSON. 

[4 Wash. 0. 0. 308.] i 

Circuit Court Pennsylvania.a Oct Term, 1822. 

Parol Evidence— Collateral Security. 

1. Parol evidence can no more be given to 
explain than to contradict a written instrument. 

2. A, being indebted to B, assigns to him cer- 
tain recognizances, to be held by him as col- 
lateral security for the debt due him, to be col- 
lected by him as he may think proper. This as- 
signment is no bar to B's action to recover the 
debt due to him. If B had collected any part 
of the recognizances, and this it is incumbent 
on A to prove, the sum so collected is to be eon- 



1 [Originally published from the MSS. of Hon. 
Buslirod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [District not given.] 
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sidered as a payment, pro tanto. B's right to 
sue may be suspended by a special contract to 
that efEeet. . ^ ^ 

3 Aliter, if the collateral security consists of 
a negotiable instrument whidi has been assigned 
to the plaintiff. 

Action on a promissory note for ?1519, giv- 
en by the defendant to the plainlilf. The 
defendant gave in evidence two recogni- 
zances entered into by one Ege to the defend- 
ant in the orphan's court, with a special as- 
signment, entered upon the records of that 
court, to the plaintiff, in August, 1S21, to be 
held by the said Kemmii as collateral se- 
curity for the debt due by the said Wilson to 
him, to be coUected by Kemmil, as he may 
think proper; and the balance due upon the 
recognizances, after discharging the said 
debt, to be paid by the said Kemmil to the 
said Wilson. The defendant's counsel of- 
fered evidence of conversations preceding, 
and about the time when the said assign- 
ment was made, and receipt given, to explain 
the meaning of the expressions contained in 
them; insisting that those papers did not con- 
tain the whole of the agreement between 
these parties; but that they were intended 
merely as part execution of the parol agree- 
ment now offered to be proved, and that the 
evidence was intended to explain, but not to 
contradict the written agreement. 

PER CURIAM. The rule of law Tvhich ex- 
cludes parol evidence to vary or to contra- 
dict a written agreement, is equally impera- 
tive as to explanatory evidence, where the 
ambiguity to be explained is patent, which it 
is, in this case, if there be an ambiguity at 
all. Pai'ol evidence of the agreement was 
admitted in the case of McCulloch v. Girard 
[Case No. 8,737], not to explain the written 
contract, but to prove what the court con- 
sidered to be, from the circumstances of that 
case, the only agreement between the par- 
ties; the note of Girard having been given 
in part execution of that agreement, as far as 
it could be executed in the then unorganized 
state of the bank. That it was so given, and 
so intended by the parties, was obvious from 
the form and character of the note itself, 
which was equally evidence of, and appli- 
cable to, a common sale of bank stock, as to 
a special agreement, such as exists in that 
case, 'xnis case is altogether different from 
that; and indeed the counsel admits that his 
only object is to explain the written agree- 
ment by the parol evidence which he offers. 

The defendant's counsel then contended be- 
fore the jury, that the assignment ought to 
be so construed, as to compel the plaintiff to 
use all the necessary means to coerce thfe 
pjiyment of the recognizances, before he 
could sue for his original debt;— that for 
aught that appears, he may have collected a 
considerable part, if not the whole amount, 
of those recognizances; and that, at all 
events, he now has the whole control over 
them as assignee. 
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Mr. Lowber, for plaintiff. 
Mr. Keemle, for defendant. 

WASHINGTON, Circuit Justice (charging 
jury). These recognizances were assigned to 
the plaintiff expressly as collateral secm-ity, 
and consequently they cannot be considered 
as payment, or satisfaction of the original 
debt, or as operating even to suspend the 
plaintiff's remedy to enforce the payment of 
it This consequence may be produced, we 
admit, by a special contract to that effect; 
tiut none such exists in this case. The plain- 
tiff is not bound by the terms of the assign- 
ment to collect the amounts of the recog- 
nizances, much less to pursue legal means to 
enforce payment of them. They are to be 
collected as he may think proper; and when 
collected, an appropriation of the money is 
made. If the plaintiff's right to sue for his 
original debt is suspended at all, it would be 
difficult to say at what time, or upon what 
contingency the suspension could be re- 
moved. The contract points out none, nor 
has the defendant's counsel undertaken to 
suggest any. If the evidence of debt as- 
signed to the creditor be negotiable, and has 
been parted with by him, he cannot recover 
upon the original debt, because the debtor 
might, in such a case, be twice charged. 
But that is very different from the present 
case. These recognizances are not assign- 
able, so as to enable the assignee to sue upon 
them in his own name. By payment of the 
original debt due to the plaintiff, the de- 
fendant becomes in equity, as he is in law, 
the owner- of these recognizances, and en- 
titled to collect their amount, or to enforce 
payment of them. If the plaintiff has re- 
ceived any part of their amount, the defend- 
ant, upon proving the same, (and it is for 
him to prove it) would be entitled, in this 
suit, to a credit pro tanto. But no evidence 
of this sort has been offered. The plaintiff is 
therefore entitled to a verdict for his whole 
demand. 
Verdict accordingly. 



Case nSTo. 7,686. 

KEMP V. KENNEDY. 
[Pet. 0. O. 30.] 1 

Circuit Court, D. New Jersey. Oct. Term, 
1808.2 

Treason — Jtjrisdiotios of State Courts — Mar- 
ried Women— Forfeiture. 

1. The jurisdiction of state courts as to trea- 
son, is not limited. 

2. Courts of limited jurisdiction, must act 
within the scope of their authority; and it 
must appear, on the face of their proceedings, 
that they did so exercise their authority, or all 
they do will be coram non judice and void. The 
legislature which creates such courts, may alter 
or qualify this princ iple, and when this is 

1 [Reported by Richard Peters, Jr., Esq.] 

2 [Affirmed in 5 Craneh (9 U. S.) 173.] 
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done, the law creating the exception, is alone 
to be regarded. 
[Cited in Lincoln v. Towet, Case No. 8,355; 
U. S. V. New Bedford Bridge, Id. 15,867; 
Waring v. Clarke, 5 How, (46 U. S.) 500.] 
[Cited in "Wyman v. Campbell, 6 Ala. 219; 
Silver v. County of Sehyulkill, 32 Pa. St. 
357.] 

3. A feme covert, who, in April, 1776, joined 
the enemy in company with her husband, com- 
mitted no offence under the act of the legis- 
l^J^X^ of New Jersey, passed 11th December, 
l(/8, relating to forfeited estates; and volun- 
tarily remaining with the enemy, after the en- 
acting of that law, without aiding them, by 
council or otherwise, was not an offence against 
its provisions. 

4. If a court, authorised to try and decide on 
such offences, declares an act to be treason, 
which by the laws constituting the court is not 
such, it is error, and its judgment may be re- 
versed by a superior tribunal; but this is not 
an usurpation of power. 

5. The owners of estates, wrongfully forfeited 
under the act of 11th December, 1778, have no 
remedy, by ejectment, to recover the property 
forfeited; but could only proceed by writ 
of error according to the statute. 

6. Quere, if an alien plaintiff can recover in 
ejectment. 

The lessor of the plaintifie, deduced a reg- 
ular title to the land in question to herself. 
She was the wife of John T. Kemp, foi-mer- 
ly of New York; and it appeared that he 
and his wife, continued to reside in that 
province, from a period anterior to 1773, 
until the evacuation of the city by the Brit- 
ish in 1783; when they removed to Great 
Britain, where the lessor of the plaintiff has 
always continued to reside. It did not ap- 
pear that they ever took part -with the 
Americans, in the Revolutionary war, but 
adhered to their former allegiance. John T. 
Kemp died in 1792. The title of the de- 
fendant, was founded upon an inquisition 
and judgment rendered in August, 1779, by 
the inferior court of common pleas for the 
county of Htmterdon, pronouncing Kemp 
and his wife to be traitors, within the laws 
of the state of New Jersey. The land was 
regularly sold and conveyed, by the com- 
missioners of forfeited lands, to the defend- 
ant. The inquisition upon which the judg- 
ment was founded finds "that J. T. Kemp 
and Grace his wife, and O. M'lver, of the 
city of New York, are offenders in manner 
as described in the act of lith December, 
1778," and that they, the said J. T. Kemp 
and Grace his wife, "did go to the enemy, 
and took refuge with them some time in 
April, 1776, and still remain with them." 
The important parts of the different acts of 
the state upon this subject, are as follows: 
The first act, passed on the 4th October, 
1776, declares what persons do owe alle- 
giance to the government of New Jersey, 
and "that every such person, who after the 
publication of the law, should levy war 
against the state, within the same, or be 
adherent to the king of Great Britain, or 
other enemies of the state, within the same, 
or to the enemies of the United States, giv- 
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ing them aid and comfort, or giving them 
advice or intelligence, or furnishing them 
with provisions or warlike stores; and there- 
of shall be provably attainted, of open deed 
by people of his or her condition; shall be 
adjudged guilty of high treason, and be pun- 
ished accordingly, saving the corruption of 
the blood." The next act, passed on the 
20th September, 1777, declares what shall 
be the punishment of treason. The act of 
the 18th of April, 1778, declares, that the 
commissioners of forfeited property, shall 
return to some justice of the peace of their 
respective counties, the name and place of 
the late abode of each person, whose per- 
sonal property they had seized ;3 on the 
ground of their being traitors, and obtain a 
precept for summoning a jury of freehold- 
ers of the county, to enquire whether such 
person is an offender, within the treason 
law. After notice of the time and place of 
the meeting of the jurors, the said jurors, in 
presence of the justice, are to make an In- 
quisition, stating the acts of treason com- 
mitted by the offenders according to a cer- 
tain prescribed form. This inquisition is 
to be returned by the justice, to the next 
inferior court of common pleas for that 
county; which is directed to make procla- 
mation, calling upon the person against 
whom the inquisition is found, or who may 
be interested, to appear and traverse the 
same; which if done on the terms prescrib- 
ed, a trial was to be awarded. If no per- 
son appeared, a second proclamation with 
notice is directed to be given, and another 
opportunity is offered to the party to appear 
and traverse. If he then fail, final judg- 
ment is to be rendered in favour of the 
state, and his personal property is then to 
be sold by the commissioners. The act of 
11th December, 1778 (Patt Laws N. J. p. 
40), declares, in the 2d section, that every 
person an inhabitant of this state, who be- 
tween the 19th April, 1775, and the 4th Oc- 
tober, 1776, aided and assisted the enemy, 
by joining their armies, or who voluntarily 
went to, took refuge, or continued with, or 
endeavoured to continue with the enemy, 
and aided them by counsel or otherwise, and 
who had not returned and taken the oath 
of abjuration and allegiance to the state; 
to be guilty of high treason; and on con- 
viction by inquisition and final judgment, 
his whole estate real and personal, is de- 
clared to be forfeited, but his person is not 
to be affected. By the 3d section, the in- 
habitants of any other of the United States, 
seized, or possessed of, or entitled, to real 
or personal property, in the state; convicted 
in like manner, by inquisition and final judg- 

8 The act of the 5th June, 1779, contained an 
offer of pardon, to those who had offended 
against the treason law, on certain conditions; 
which if not complied with, certain commission- 
ers were to take possession of all their personal 
property in the state, which is declared to be for- 
feited on eouviction. 
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ment, of similar acts of treason, are also 
declared to be guilty of liigli treason, and 
their said estates are declared to be forfeit- 
ed and vested in the state, without further 
proceedings to be had. The law then goes 
on to prescribe the form of the proceed- 
ings in talcing, returning and trying ques- 
tions, and entering judgment thereon; which 
are to be the same as under the act of the 
18th of April, with some slight alterations 
in form, not of sufficient importance to be 
mentioned. The law then directs, how the 
forfeited estates are to be sold by the com- 
missioners, and the proceeds are to be'' ap- 
propriated to the payment of the debts of 
the attainted persons. The 11th section de- 
clares, that if any process or proceeding, by 
virtue of which any such sale as aforesaid 
may be made as aforesaid, shall hereafter 
be reversed or made void for error, or any 
other cause whatsoever; such reversal shall 
not affect or injure, or be of force, or in any 
otherwise operate, against any bona fide 
purchaser under this act, but against the 
state only; and in such case the plaintiff In 
error, or person injured by the sale, shall 
apply to the legislature, to be indemnified 
out of the treasury, to the amount of the 
purchase money received for the estate. 

Messrs. Stockton and Edward Tilghman, 
for lessor of plaintiff, contended: that the 
only act to be considered, was that of 11th 
December, 1778, all the others applying to 
inhabitants of New Jersey. The question 
is; is Mrs. Kemp an object of the 3d section 
of the law, and are -the proceedings against 
her of any validity in point of law? She is 
not an object of the law, because it is not 
stated, that she or her husband were inhab- 
itants of another state, or that they were 
seized, possessed of, or entitled to any es- 
tate real or personal in this state, or that 
they voluntarily went to, or remained with 
the enemy, or that they aided them by 
counsel or otherwise. Stating them to be of 
New Jersey, is not sufficient to give juris- 
diction. [Bingham v. Cabot] 3 Dall. [3 TJ. 
S.] 382; CWood v. Wagnon] 2 Cranch [6 
IT. S.] 1. Indeed, they could not be in- 
habitants of the United States in April, 
1776, when it is found they went to the 
enemy; because, at that time the states 
were not united, and they had a right to 
take their part Respublica v. Chapman, 1 
Dall. [1 U. S,] 53. Although the form of 
the inquisition Is prescribed in the law, and 
the word "inhabitant" is not inserted in it, 
still the inquest is to set forth the nature of 
the offence, and it was of the nature of the 
offence, to state that they were inhabitants 
of another state, owned property, and vol- 
untarily joined the enemy. 2 Hawk. P. O. 
355; §§ 112, 113; Id. 320; § 57; 2 Burrows, 
127. But independent of these objections, 
the plaintiff being at the time a feme covert, 
she could not be an object of the law. It 
was her duty to accompany her husband, 
and at the time she did so, she violated no 



law of the state. The word "her" to be 
found in the different laws may be satisfied 
by applying it to a single woman; the word 
"inhabitant" is inapplicable to a feme cov- 
ert, who, being with her husband, is not an 
inhabitant 1 Bl. Comm. 442. A feme cov- 
ert cannot be guilty of larceny, or even of 
burglary, in company with her husband, or 
even of misprision of treason, for receiving 
her husband he being a traitor. 1 Hawk. 
P. C. 3; 1 Hale, P. C. 47; Mass. Term K. 
347- If these objections, or any of them, are 
well founded, then the judgment is not 
merely erroneous, but it is void; because 
the jurisdiction of the court being special, 
and limited to certain specified cases of 
trial, it should appear upon the face of the 
proceedings, that, this was one of those cases 
or else all is coram non judice and void. 2 
Wilson, 382; 6 Mod. 224; 9 Mod. 95; 2 
Hawk. P. O. p.. 94, § 21; 4 Burrows, 2281, 
2244; 1 Burrows, 148; 1 Esp. 178; Cowp. 
26, 29; Plow. 390; 3 Co. Inst 231; 12 Mod. 
355; 1 Lev. 160; 2 Black. 1145. 

Messrs, Leake and ■Williamson, for de- 
fendant, contended: as to the objection, 
that Mrs. Kemp was a feme covert, the 
general words of the law furnish a complete 
answer. The words are, "every person"— 
"any inhabitant," and throughout the laws, 
speak of "him or her," "his or her." This 
is agreeable to. the common law doctrine. 
A feme covert, guilty of treason, murder or 
robbery, though in company with her hus- 
band, is punishable as a feme sole; and she 
is even guilty of larceny, committed out of 
his presence, though by his command. If 
she consent to his treason, she is guilty of 
misprision. 1 Hawk. P. G. pp. 11, 12, § 11; 
4 BI. Comm. 29; 1 Hale, P. C. 44, 45, 47, 48; 
1 Cruise, Dig. 172. Besides, it does not fol- 
low from the finding, that Mrs. Kemp went 
to the enemy in company with her husband. 
As to the other objections, they contended: 
1st, that this is not the case of a special 
and limited jurisdiction. The court which 
gave this judgment, has, in civil cases, a 
jurisdiction over all persons, and to any 
amount except that they cannot try eject- 
ments, or suits for land. Their jurisdiction, 
in cases of treason, is general under the 
laws which have been- read. But, secondly; 
the 11th section furnishes a complete bar to 
this suit If the plaintiff, baving an elec- 
tion to proceed by writ of error or original 
action, can get out of the provisions of this 
section, by choosing the latter; the inten- 
tion of the legislature would be entirely de- 
feated. Besides, if she can recover in this 
action, it is possible she may get her land 
back, although the whole proceeds may have 
been expended in paying her debts; which 
could not be the case, if she should be com- 
pelled to apply to the legislature. 

WASHINGTON, Circuit Justice (charging 
jury). There are two questions which I shall 
submit to your consideration. First, is the 
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judgment in this case erroneous, for all or 
any of tlie reasons assigned by ttie plaintifE's 
counsel? Secondly, if erroneous, can ad- 
vantage be taken of such errors, in this ac- 
tion? 

First The objections all go to the form 
of the inquisition, except that which refers to 
the incapaeily of the lessor of the plaintiff, 
being a married woman, at the time the acts 
of treason are charged to have been com- 
mitted. The objections to the form of the in- 
quisition are, that Kemp and his wife are 
not found to be inhabitants of any one of 
the United States; or that they owned any 
real or personal property in the state of New 
Jei-sey; or that they voluntarily went to, or 
remained with, the enemy; or that they aid- 
ed the enemy by counsel, or in any other 
manner. 

The i-ules laid down by the plaintiff's coun- 
sel are, upon the general principles of law, 
certainly correct. Com-ts of limited juris- 
diction must not only act within the scope 
of their authority, but it must appear upon 
the face of their proceedings that they did 
so; and if this does not appear, all that they 
do is coram non judice, and void. But it is 
competent to the legislature to alter or qualify 
this principle, as it may thinfe proper; and 
where the observance of the general princi- 
ple is thus dispensed with, in a particular 
ease, the law creating the exception is alone 
to be regarded. It is true, that, in this case, 
the person contemplated by the third section 
is an inhabitant of another state, owning 
property in this; and this would have been 
a necessary description of Kemp and his 
wife, if the fourth section, which gives the 
form of the inquisition, had not dispensed 
with this necessity. In that part of the pre- 
scribed form which mentions the party ac- 
cused, he is stated to be of , or late of 

; and in no part of it, is he stated to 

own property in the state. In stating the 
offence, a blanli is left in the form; and 
the juiT are required to set forth the time 
and nature of the offence. It is not true, 
that the description of the person, is of the 
nature of the offence; and therefore the 
omission to set forth, that these persons 
were inhabitants of some other state, and 
owned property here; could not, upon a 
writ of error, have been alleged as ground 
of revei-sal. 

The other objections are more serious— the 
going and remaining with the enemy, are 
essentially parts of the offence, and it should 
have been stated that this was done volun- 
tarily, for, otherwise, no offence was com- 
mitted within the law. The going to the 
enemy, in April 1776, in company with her 
husband, if this appeared, might not be an 
offence in the plaintiff; because, as, at that 
time, it violated no law of the state, she 
acted lawfully under his control, which was 
not then subordinate to any superior duty; 
and therefore it could be fairly said, that, 
in 1779, tliat she still remains with the ene- 



my; which is a distinct offence under the . 
previous law of December 1778; but still 
it was no offence unless she continued vol- 
untarily; and as this is not found, this ob- 
jection is certainly well founded. The fourth 
objection is too clear to admit of doubt The 
voluntarily remaining with the enemy was 
no offence under this law, unless the parties 
aided the enemy by counsel, or otherwise; 
which not being stated, it does not appear 
that they were legally convicted. For mere 
errors, there is no doubt but that this judg- 
ment might have been reversed, but then: 

Secondly. Can they be taken advantage of 
in this suit? Can the plaintiff step over the 
judgment, as if it had never passed, and 
recover the land which was sold under judg- 
ment? It is contended by the plaintiff, that 
the inquisition is the act of a tribunal, vest- 
ed only with a limited authority, to inquire 
into certain specified offences, and that their 
acts in relation to offences, not of this de- 
scription, are utterly void. It is more cor- 
rect to inquire, whether the infei'ior courts 
of common pleas possessed this limited ju- 
risdiction? because, if there be error, it is 
not in the inquisition but in the judgment. 
We cannot get at the inquisition, but through 
the judgment It is this which is "errone- 
ous," or "void," if either term be properly 
applicable to the case. The question then 
is, is the judgment of the court of common 
pleas of Hunterdon, void upon the ground, 
that it was a court of special and limited 
jurisdiction? What is the constitution of 
that court? It seems to be agreed, on all 
hands, that it is a court of record, possess- 
ing, in civil cases, a general jurisdiction to 
any amount; and over all eases of tort or 
contract wherever the cause of action arose, 
the defendant residing or being served with 
process within the county. An exception 
from this general jurisdiction exists, in re- 
spect to suits for real property. 

What is its jurisdiction in cases of treason? 

The first law, that of the 4th of October, 
1776, is purely a treason law, which vests 
in no particular tribunal a jurisdiction to 
try persons charged with this offence. The 
act of the 20th of September, 1777, fixes the 
punishment of treason. That of the 18th of 
April, 1778, points out the mode of trial, and, 
instead of proceeding by way of indictment, 
as at common law, the inquisition taken be- 
fore a justice of the peace, is to be returned 
to the inferior court of common pleas for the 
county; where the trial, if any, is to take 
place, and final judgment is to be rendered. 
This law then, prescribes the mode of trial 
of an offence before defined, and points out 
the court where the trial is to take place. 
Every case of treason, arising under the for- 
mer laws, is to be tried in this court, and in 
the prescribed form. In all such cases, the 
jurisdiction is general. 

We come then to the act of the 11th of 
December, 1778, which makes some slight 
alteration in the form of proceedings, and 



[14 Fed. Cas. page 285] 



extends the doctrine of treason to persons 
and to acts not before compreliended in for- 
mer laws. An act, not criminal by virtue of 
any pre-existing law, is now declared to 
amount to treason. The jurisdiction of the 
court, however, remains as formerly, and 
cannot be said to be Umited and restricted by 
extending the crime of treason to acts not 
before deemed criminal. There is, surely, a 
striking difference between a special delega- 
tion of power to try particular cases, and 
multiplying the offences which the same 
tribunal was before authorized to try. In 
the exercise of their power to decide what 
acts constitute treason under this law, the 
court has certainly erred, by declaring that 
to be treason, which, in pouit of law, is not 
treason. This is an error in judgment suffi- 
cient to have authorized a superior tribunal to 
reverse it But it does not amount to the 
usui-pation of a power to judge and to decide, 
not granted by the legislature. The power to 
judge in the case is general— the correctness 
of the judgment is another matter. The ch:- 
cuit courts of the tTnited States, are vested 
with the power of trying crhninal ofEences 
against the laws of the United States. We 
know what it is that constitutes treason, mur- 
der, perjury, and the like. Suppose, that the 
crime of treason were not defined by the con- 
stitution, and that congress should declare 
certahi acts to amount to treason, murder, or 
perjury, which before were not offences 
against the law. Should the court, in any 
particular case, determine that to amount to 
treason, &c. which, under the new law, is 
not strictly within the definition, would the 
judgment be void? I think it certainly 
would not. 

But, if this were the case of a judgment ren- 
dered by a court of limited jurisdiction, I 
should feel strongly inclined to think, that, 
upon a just and legal construction of the elev- 
enth section, the lessor of the plaintiff is bar- 
red of her remedy against the purchaser. In 
that ease, the only argument of any conse- 
quence must be founded on the words in 
that section, "or made void." It might be 
said, and has been strongly insisted upon, 
that this expression necessarily relates to a 
valid and subsisting judgment; because that 
which is already void, and never had an 
•i'existence, cannot be made void. There are 
cei*tainly very strong reasons for condemn- 
ing this construction, as being too literal and 
rigid. If the legislature had used the word 
"declared," instead of "made," the construc- 
tion contended for by the plaintiff's counsel 
could not have been supported; because, 
whether the remedy pursued by the injured 
party were by writ of error, motion to quash, 
or ejectment to recover the land, the ground 
of success must have been, that the judgment 
should be declared to be void. Now there 
seems to be strong reasons for believing, that 
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the legislature intended, in all cases, to pro- 
tect the purchaser, and to substitute the state 
in his place. One reason is, that it could never 
have been intended to permit the party to 
escape from the provisions of this section, 
and thus to leave the other pai*ty unpro- 
tected by the mere form in which he might 
elect to proceed. If he had brought a writ 
of error, which was clearly one of his rem- 
edies, no doubt can exist but that he would 
have been within the provisions of this sec- 
tion, and the purchaser would have been 
safe imder it. But he would never pui-sue 
this remedy, if, in another form, he could 
stride over the judgment, and recover in a 
collateral suit. Another reason is, that the 
forfeited property was, by this law, made 
liable to pay the debts of the attainted per- 
son to its full amount; and it would there- 
fore be m<^t unreasonable that, after the 
proceeds had been thus applied, the party 
should also recover his property from a bona 
fide purchaser, for whose indemnity 'no pro- 
vision whatever is made. If the arguments 
used by the plaintiff be true, to the extent 
in which they were expressed, I can imagine 
very few cases indeed, where the injured 
party would find it necessary to proceed by 
way of writ of error, and, consequently, this 
beneficial provision, so intended at least, for 
the purchaser, would be nearly inoperative. 
Upon the whole, I think the verdict ought to 
be for the defendant. 
Verdict for the defendant. 

NOTE.— One point, made by the defendant, 
was, that the plaintiff and the lessor of the 
plaintiff, being stated to be British subjects, the 
plaintiff was exposed to the objection of alien- 
age. Washington, Circuit Justice, observed, 
that he recollected no case where an alien plain- 
tiff had recovered in ejectment. He referred to 
the case of Dawson v. Godfrey [4 Cranch (8 U. 
S.) 321], where the supreme court decided 
against the plaintiff, on the ground of alienage. 
But in this case, the title did not accrue till 
1786, after the treaty of peace. However, the 
court being against the plamtiffi upon the merits, 
no further notice was taken of this objection. 

[From this judgment the plaintiff took the ease 
to the supreme court on writ of error. The 
judgment was affirmed in an opinion by Chief 
Justice Marshall. 5 Cranch (9 U. S.) 173. The 
judgment rendered by the court of common 
pleas, while erroneous, yet was held not to be 
disregarded, because it was rendered by a duly- 
constituted court, in the form prescribed by 
law, and by persons authorized to find the facts. 
The act of llth December, 1778, makes no al- 
teration in the tribunal before which the offence 
of treason is to he tried. "The courts of the 
United States are all of limited jurisdiction, 
and their proceedings are erroneous, if the juris- 
diction be not shown upon them." Judgments 
rendered in such cases may be reversed, but 
cannot be treated as absolute nullities.] 
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In re KEMPER. 

tl MacA. Pat. Cas. 1; Cranch, Pat. Dec. 89.] 

Circuit Court, District of Columbia. May, 
1841. 

Patentable Invkntion — "Discovert" Defined 

— Commissioseb's Powers— Doubtful 

Cases — Stotvagb of Ice. 

[1. The word "discovery," as used in the con- 
stitution and patent laws, is synonymous with 
"invention"; and no discovery will entitle the 
discoverer to a patent which does not amount 
to the contrivance or production of something 
which did not exist before.] 

[2. The discovery of a new effect of that 
which existed before is not the subject of a pat- 
ent. Therefore, there can be no patent for pla- 
cing blocks of ice edgewise, in storage, although 
the applicant may have been the first to discov- 
er that ice kept best in this position, and was 
the first to so place them with intent to take 
advantage thereof.] 

_[3. Under the sixth section of the act of 1836 
(5 Stat. 119), the commissioner must decide, 
in the first place, whether the invention is new, 
and whether it is the proper subject of a patent; 
and, if he finds it is not the proper subject of a 
patent, he is bound to refuse it, although it 
may not be liable to the objections specified in 
section seven; namely, that it has not been pre- 
viously invented or described, or has not been 
patented, etc.] 

[4. The reason for the alleged rule that, 
"where the question is at all doubtful, the pat- 
ent should be granted," ceased to exist when, 
by the act of 1839 (5 Stat. 353), the applicant 
was given a right of appeal to the judge in 
ease the commissioner refused to grant him a 
patent.] 

[This was an appeal by John F. Kemper 
from a decision of the commissioner of pat- 
ents refusing to grant him a patent for an im- 
provement in the manner of stowing ice.] 

Thos. P. Jones, for appellant 

Examiner Cbas. Keller, for commissioner. 

CRANCH, Chief Judge. The petition of 
John P. Kemper sets forth that he "has in- 
vented certain improvements in the manner 
of constructing vessels for the stowing and 
carrying of ice, and also an improvement in 
the manner of stowing the same; and prays 
that letters-patent of the United. States may 
be granted to him therefor, securing to him 
and his legal representatives an exclusive 
right in and to bis said invention, agreeably 
to the provisions of the acts of congress in 
that case made and provided, lie having paid 
tbiiiy dollars into the treasury of the United 
States, and otherwise complied with the re- 
quirements of th.e said acts." In his specifi- 
cation, after describing his vessel and the im- 
provements in the same, and certain matters 
to be attended to in the stowing of the ice, 
he says: "I have discovered that for the pur- 
pose of keeping ice for a great length of time 
it is necessary in stowing it to place all the 
pieces edgewise, as, when placed flatwise, 
small openings are formed through it by the 
percolation of water or otherwise, and that 
this injurious effect goes on increasing, and 
eventually producing a rapid destruction 



thereof; this I obviate by carefully packing 
all tbe blocks edgewise, when, as experience 
has abundantly shown, no such effect is pro- 
duced. This mode of stowage applies not 
only to vessels, but also to ice-houses, and 
wherever ice is to be preserved." After stat- 
ing what he disclaims and what he claims as 
bis invention and improvements in construct- 
ing vessels for the transportation of ice, he 
says: "In the manner of stowing the ice, I 
claim the placing of tbe prepared blocks edge- 
wise, in tbe manner and for tbe beneficial 
purpose herein set forth." No objection was 
made by the commissioner of patents to the 
grant of a patent for the novel construction 
of vessels for the transportation of ice as 
claimed by him; but the commissioner decid- 
ed that the applicant was not entitled to re- 
ceive a patent for the manner of stowing the 
ice by placing the blocks edgewise. From 
this decision he has appealed, according to the 
provisions of the eleventh section of the act 
of March 3d, 1839, and the seventh section of 
the act of July 4th, 1836, and has filed in the 
patent office bis reasons of appeal, and paid 
the sum of twenty-five dollars to the credit of 
the patent fund. By the eleventh section of 
the act of March 3, 1839, e. 88 (Pampb. Ed.), 
the judge is to confine his revision to the 
points involved in the reasons of appeal; and 
tbe commissioner of patents is to lay before 
the judge the grounds of his decision touch- 
ing the same points. The applicant claims a 
patent for his vessel and bis manner of stow- 
ing ice in vessels and ice-houses as one in- 
vention, and pays thirtj- dollars as for one 
patent The commissioner denies his right to 
a patent for bis manner of stowing, but ad- 
mits it for his improvement in the construc- 
tion of his vessel. 

The first and principal point involved in the 
reasons of appeal is whether the thing for 
which the patent is claimed is the invention 
or discovery of a new and useful art or of 
a new improvement on an art, within tbe 
meaning of the constitution and laws of the 
United States respecting patents. Tbe inven- 
tion, if it be one, consists only in laying each 
block of ice on its narrowest side. Can that 
act be considei*ed as a new thing invented 
or made? "Was it never done before? If it 
has been done before, altbougb the beneficial 
effect of so placing it, rather than on. its 
broadest side, had not been discovered, it is 
not a new thing. The only thing new is the 
discovery of the beneficial effect, and that is 
the discovery of a thing which existed before; 
for if it is now true that ice so placed keeps 
longer than when differently placed, it was 
always true; and that it existed before, is 
shown in the specification, where it is said 
that tbe effect was discovered by experience. 
Mucb of the confusion of ideas upon this sub- 
ject has arisen from tbe ambiguity of the 
words "discover" and "discovery" used in the 
constitution and the patent laws of the Unit- 
ed States. In their primary and common 
sense they are not synonymous with "invent" 
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and "invention." Webster, in the last Svo, 
edition of Ixis dictionary, under the word "dis- 
cover," says: "Discover differs from invent. 
We discover wliat before existed. We invent 
what did not before exist." And under the 
article "invention" he says: "Invention dif- 
fers from discovery. Invention is applied to 
the contrivance and production of something 
that did not before exist Discovery brings 
to light that which existed before, but which 
was not known," A discovery, in this sense, 
is not the subject of a patent; and it will toe 
found, by a careful perusal of the constitu- 
tion and laws of the United States upon the 
subject of patents for useful arts, &e., that it 
is not there used in this sense, but always as 
synonjonous with invention. Thus the con- 
stitution (in chapter 4, art. 1, § 8, cL 8), 
among the enumerated powers given to con- 
gress, says: "To promote the progress of 
science and useful arts by securing for limit- 
ed times to authors and inventors the exclu- 
sive right to their respective writings and 
discoveries." There it is evident that the 
"discoveries," the use of which Is to be se- 
cured, are the discoveries of inventors only. 
The applicant must invent, contrive, or pro- 
duce something that did not exist before. A 
man may discover (i. e., may disclose) his in- 
vention; and for that discovery or disclosure 
he will be entitled to the exclusive use of his 
invention for a limited time. 

In the first act of congress, "to promote 
the progress of useful arts," passed April 
10th, 1790 [1 Stat 109], the words hivention 
and discovery are used synonymously through- 
out the whole act; and whether the applica- 
tion was for a patent for an invention or a 
discovery, it must be founded upon an in- 
vention or discovery of an useful art, &c., 
(or improvement therein,) not before Imown 
or used. The discovery of a new art that 
will justify a patent imder that act can only 
be the invention of a new art, and the dis- 
covery of a new improvement, the invention 
of a new improvement. In every case, there- 
fore, the applicant must be the inventor; 
and, by the constitution, none but inventors 
could be entitled to the monopoly. The next 
act was passed on the 21st of February, 
1793 [1 Stat. 318], entitled "An act to pro- 
mote the progress of useful arts, and to re- 
peal the act heretofore made for that pur- 
pose." By the first section of this act the 
applicant was to declare that he had invented 
(not discovered) a new and useful art, &c., 
or improvement, &c.; and the patent was to 
give a short descrijjtion of ihe said inven- 
tion or discovery. Here "discovery" is intend- 
ed to be synonymous with "invention," for 
the claimant had alleged an invention only; 
and it is afterwards again in the same sec- 
tion called the said invention or discovei-y. 
The second section says that any person who 
sliall have discovex*ed an improvement and 
obtained a patent therefor shall not be at 
liberty to use "the original discovery nor 
shall the first inventor" (i. e., of the original 



discovers' which he had alleged to be his 
invention) "be at liberty to use the improve- 
ment." And a change of form or propor- 
tions was not to be "deemed a discovery." 
By the third section every inventor was to 
swear or affirm that he believed that he was 
"th3 true inventor or discoverer of the art," 
&c., and deliver a written desa-iption of his 
invention "by which it may be distinguished 
from other inventions." The fourth and fifth 
sections speak of inventors and inventions 
without saying anything of discoverers or 
discoveries. The sixth section, alluding to 
the same invention, calls it "his discovery,'* 
and speaks of original discovery and sup- 
posed discovery and the discovery of an- 
other man; and all these expressions are 
used in reference to what had been patented 
as inventions. The tenth section spealcs of 
the true inventor or discoverer, and the elev- 
enth section provides that every inventor 
shall pay thirty dollars before he presents 
his petition. The act of the 17th of April, 
1800 £2 Stat 37], only extends the privileges 
of the former act to aliens and to the legal 
representatives of inventors and discoverers, 
&c., and gives treble damages for violation 
of patent rights. The act of July 13, 1S32 
[4 Stat 577], applies only to aliens. The 
next act is that of July 4th, 1836 [5 Stat. 117], 
entitled "An act to promote the ijrogress of 
useful arts, and to repeal all acts and parts 
of acts heretofore made for that purpose." 
The first section speaks of "issuing patents 
for new and useful discoveries, inventions, 
and improvements" as part of the business 
of the commissioner of patents, whose office 
was therein created. In the fifth section the 
words invention and discovery, as used 
throughout, are synonymous. The sixth sec- 
tion, which declares for what a patent may 
issue, shows that the applicant must have 
"discovered or invented" some new art &c., 
or improvement; and it is called "his dis- 
covery or invention thereof," and he is called 
"the inventov or discoverer." It then says: 
"But before any inventor shall receive a 
patent for any such new invention or dis- 
covery, he shall deliver a written descrip- 
tion of his invention or discovery. The de- 
scriptions and drawings are to be 'signed 
by the inventor;* and he is to 'furnish a model 
of his invention;' and he is to make oath 
'that he does verily believe that he is the 
original and first inventor or discoverer of 
the art, &c., or improvement for which he 
solicits a patent, and that he does not know 
or believe that the same was ever before 
known or used.' " In the seventh section, 
wherever the word discovery or discoverer 
is coupled with invention or inventor, it is 
evident that it means the discovery or dis- 
coverer of something new— something that 
did not exist befor-^— and thej*efore equivalent 
to invention and inventor. In the latter part 
of the section it speaks of the "science to 
which the alleged invention appertains, and 
of the part or parts of the invention which 
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he" (the commissioner) "considers as not en- 
titled to he patented." The eighth section 
spealcs of the right of "an original and true 
inventor to a patent for his invention," and 
says nothing of a discovery or discoverer. 
The twelfth section speaks only of invention 
—not discovery; yet it is evidently applicable 
to the former sections, which use the words 
"invention or discovery." The thirteenth sec- 
tion provides that where a patent shall he 
"invalid by reason of the patentee claiming 
in his specification as his own invention 
more than he had a right to claim as new," 
the commissioner "may cause a new patent 
to be issued to the said inventor for the same 
invention," &c. The same section after- 
wards speaks of a "description and specifica- 
tion of any new improvement of the original 
invention or discovery which shall have been 
invented or discovered by him" (the patentee) 
subsequent to the date of his patent. The 
fifteenth section specifies the special matter 
which may be given in evidence by the de- 
fendant under the general issue, among which 
is evidence tending to prove that the descrip- 
tion and specification filed by the plaintiiffi 
does not contain the whole truth relative to 
his invention or discovery, or that the pat- 
entee was not the original and first inventor 
or discoverer of the thing patented, or of a 
substantial and material part thereof claimed 
as new, or that he had surreptitiously or 
unjustly obtained the patent for that which 
was in fact invented or discovered by an- 
other. It also speaks of "the invention or 
discovery for which the patent issued." It 
speaks also of the first Inventor, without 
adding discoverer, and of the invention, with- 
out adding discovery. The sixteenth section 
speaks of the inventions patented, and, gen- 
erally, of inventions, without adding discov- 
eries. The seventeenth section speaks of in- 
junctions to prevent the violation of the 
rights of any inventor, but says nothing of 
any discoverer; showing that the word ih- 
ventor included all such discoverers as were 
contemplated by the legislature as within the 
protection of the patent laws. The eighteenth 
section provides "that whenever the patentee 
of an invention or discovery shall desire to 
extend his patent beyond the term of its lim- 
itation he may make application," &c.; and 
shall furnish a statement of "the ascertained 
value of the Invention;" and having failed to 
obtain from the use and sale of his inven- 
tion a reasonable remuneration, &c,. he may 
have the term extended. Here It is evident 
that the word "invention" was understood 
as equivalent to "invention and discovery" 
mentioned in the beginning of the section, 
and shows that the discovery contemplated 
was the discovery of something new, i. e., 
that did not exist before, and was used as 
synonymous with the word "invention." The 
remaining sections of the act do not use the 
word invention or discovery. The act of 
March 3d, 1839 (Pamph. Ed. p. 74, c. 88, 
§ 7), says that every person who shall have 



constructed any "newly-invented machine, 
manufacture, or composition of matter piior 
to the application by the inventor or dis- 
coverer for a patent shall be held to possess 
the right to use," &c., "the specific machine," 
&c., "so made," &c., "without liability there- 
for to the inventor or any other person in- 
terested in such invention; and no patent 
shall be held to be invalid by reason of such 
use," &c., "except on proof of abandonment 
of such invention to the public," &c. There 
is nothing further in this act tending to ex- 
plain the meaning of the word "discovery," 
as used in the constitution and laws of the 
United States respecting patents for useful 
ai-ts. 

Upon consideration of the constitution and 
laws of the United States upon this subject, 
therefore, I think I may safely say that the 
claimant in this case can build no argument 
upon the supposed difference between a dis- 
covery and an invention; for no discovery 
will entitle the discoverer to a patent which 
does not in effect amount to the contrivance 
or production of something which did not ex- 
ist before; or, in other words, to an inven- 
tion. The patent claimed is for the placing 
of the prepared blocks edgewise, for the pur- 
pose set forth in the specification. The pla- 
cing of blocks of ice edgewise is not the con- 
trivance or production of anything which did 
not exist before. It is not an invention. It 
is not a discovery, because everybody knew 
before that blocks of Ice might be placed up- 
on their narrowest side; and it is asserted by 
the commissioner In the grounds of his deci- 
sion, and not denied in argument, that blocks 
of Ice have been so placed— whether by acci- 
dent or design. Is immaterial. The placing is 
not new. It is not an Invention. The dis- 
covery of a new effect of that which existed 
before is not the subject of a patent Blocks 
of ice have been placed on edge before the 
alleged discovery by the claimant. If they 
were so placed with intent to retard their dis- 
solution, I presume the claimant would at 
once abandon his claim. But the intent can 
be no ground of a patent. The claimant 
may be the first who placed blocks of Ice on 
edge with that intent, but this cannot justify 
a patent for doing that which was often 
done without that Intent. In truth, the whole 
merit of the claimant is the discovery of a 
fact which existed long before, viz., that ice 
placed edgewise kept longer than when placed 
flatwise. This is a mere naked discovery, for 
which a patent cannot be granted. There is 
no invention— nothing contrived or produced 
which did not exist before. 

It is, however, contended that although the 
discovery merely as such is not patentable, 
and although blocks of ice may have been 
often placed edgewise, yet "it will not be pre- 
tended that in vessels or in ice-houses ice had 
ever been stowed away upon the system 
adopted by Mr. Kemper." By "system," I sup- 
pose must have been meant "intent" or "pur- 
pose," for the placing the ice on edge cannot 
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of itself form a system. A system, as de- 
fined by Dr. Johnson, is "any complexure or 
combination of many things acting together; 
a scheme which reduces many things to teg- 
ular dependence or co-operation; a scheme 
which unites many things in order." The 
patent in the present case is not asked for a 
system, hut for the exclusive right to place 
blocks of ice on their narrowest side. The 
claim, therefore, obtains no support by call- 
ing it a "system," nor by calling it a "plan," 
as in the reasons of appeal, where it is asked, 
"Is the proposed plan unquestionably old?" 
What the writer meant by the word "plan" is 
not veiy obvious, but I presume he intended 
to refer to the placing of the ice edgewise, 
with the intent that it should thereby keep 
longer than if otherwise placed. He prob- 
ably meant to include the intent with the act 
But, as before observed, if the thing done 
be not new, the intent cannot entitle it to a 
patent. 

It is admitted in argument on behalf of the 
appellant "that a discovery, taken abstractly, 
is not patentable;" but it is contended "that 
if the thing discovered be practically applied 
to produce a new and useful effect, the man- 
ner of attaining this end is patentable." Now, 
let us apply this rule or doctrine to the pres- 
ent case. The thing discovered is the bene- 
ficial effect of the position of the ice, not the 
position itself. How is this effect, which is 
the thing discovered, applied by the appellant 
to produce a new and useful effect, and what 
is the new effect thus to be produced by the 
effect discovered? Whatever it may be, it 
must be produced by means that are new— - 
by some invention, some contrivance or pro- 
duction of something that did not before ex- 
ist. The beneficial effect of the position of 
the ice is the retardation of its dissolution. 
No new and further effect is proposed. That 
retardation is the ultimate effect contemplat- 
ed. No new means are intended to be used 
which can be the subject of a patent. A new 
effect from old means will not justify a pat- 
ent for those old means. This case is there- 
fore not within the rule or doctrine thus ad- 
vanced to support it The patent to Mr. Tu- 
dor for filling the interstices between the 
blocks of ice with some non-conducting sub- 
stance is cited as a precedent for the present 
application. No judicial decision is produced 
aflarming the validity of that patent, and it 
seems to me to rest upon very doubtful 
ground; but it is to be presumed that the 
commissioner who issued it was satisfied that 
the means used were a new invention. Mr. 
DoUand's patent for an improvement is also 
referred to, but there the means used were 
decided to be, as to him, a new invention, al- 
though Dr. Hall had, forty years before, con- 
structed two telescopes upon the same prin- 
ciple, but had not pursued the matter and 
brought it into public use. That case has no 
analogy to the present 

In the reasons of appeal it is suggested that 
patents for processes or modes of procedure, 
14FED.CAS.— 19 
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in preserving animal and vegetable substances 
by means extremely simple, have been grant- 
ed in England and in this country; but as 
they are not particularly brought to my no- 
tice, I cannot say how far they may be con- 
sidered as precedents to justify the present 
application. I presume that in all of them 
something new was invented — something 
more -than the discovery of a fact or a prin- 
ciple, and the application of such fact or prin- 
ciple to some useful purpose by old means, 
or by means not newly invented. 

It is also suggested in the reasons of appeal 
that the commissioner is bound to issue a 
patent for the thing claimed, if on examina- 
tion it shall not appear to him that the same 
had been invented or discovered by any oth- 
er person in this country prior to the alleged 
invention or discovery thereof by the appli- 
cant, or that it had been patented or de- 
scribed, Sec, as stated in the seventh section 
of the act of July 4th, 1836, and that the dis- 
covery in question is not placed in either of 
the conditions that would justify the refusing 
of a patent under the law. But the seventh 
section refers to the sixth, by which it ap- 
pears that a patent is to be issued only to a 
person who has discovered or invented eome 
new and useful art &.c,, or some new and 
useful improvement on any art, &c. The 
commissioner, therefore, is to decide, in the 
first place, whether the invention is new, and 
whether it is the proper subject of a patent; 
and if he finds that it is not the proper sub- 
ject of a patent he is bound to refuse it al- 
though it may not be liable to the particular 
objections specified In the seventh section. 
It is also said In the reasons of appeal that 
the professed rule of the office is, "that where 
the question is at all doubtful, the patent 
should be granted." This rule, I suppose, 
must have been adopted when the applicant 
had no remedy if the commissioner rejected 
his claim and the decision of the commission- 
er was affirmed by the board of examiners, 
imder the seventh and sixteenth sections of 
the act of July 4th, 1836, which last-men- 
tioned section gave the applicant a remedy by 
bill in equity only in case the patent was re- 
fused on the ground that it would interfere 
with an unexpired patent previously grant- 
ed. In all other cases of refusal the appli- 
cant had no remedy, whereas, if the patent 
should be granted, its validity might be at 
all times questioned in the courts of law. It 
was reasonable, therefore, to adopt such a 
rule. But now, by the tenth section of the 
act of March 3d, 1839, if the patent be re- 
fused for any cause either by the commis- 
sioner or the judge the applicant may still 
establish his right to a patent by a bill in eq- 
uity. The reason of the rule, therefore, fails, 
and I should not think myself bound by it 
if I thought this to be a case of doubt, which 
I do not. Every patent is a monopoly; and 
nothing can justify it but the natural right of 
property which a man has in the products of 
his own labor and ingenuity. With this ex- 
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ception, it is in derogation of common rigM, 
and it sliould tie strictly confined to the case 
excepted. 

Upon the whole, therefore, I am of opinion, 
and so decide, that the decision of the com- 
missioner of patents that the applicant, John 
F. Kemper, -was not entitled to receive a pat- 
ent for the manner of stowing ice by placing 
the blocks edgewise was correct, and the 
.same is hereby confirmed. 
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KEMPER v. ADAMS et al. 

[5 McLean, 507.] i 

Circuit Court, D. Illinois. July Term, 1853. 

Lien op Jddgmext — Effect of on Land— Con- 

TETANCE. 

1. The lien of a judgment is not a title to the 
land, against which the statute of limitations 
can operate. It is a security, and not a claim 
of title. 

[Cited in Metz v. State Bank of Brownville, 
7 Neb. 171; Bowen v. Billings, 13 Neb. 
442, 14 N. W. 152.] 

2. The conveyance of the land, after the 
judgment, does not aflEect the lien. 

At law. 

Mr. Logan, for plaintiff. 
Mr. Lincoln, for defendants. 

OPINION OP THE COURT. This is an 
action of ejectment, under a statute of Illi- 
nois. Possession by defendahts was admit- 
ted. A patent dated 10th July, 1844, to 
Thomas A. Denny, was given in evidence, 
which covers the land in controversy. A 
deed from the patentee, dated 7th of July, 
1843, to Bradshaw, was also in evidence. 
A judgment was obtained against Brad- 
shaw, at the suit of [John H.] Kemper, for 
four thousand three hundred and fifty dol- 
lars, the 14th of June, 1843. The court, in 
which the judgment was rendered, adjourn- 
ed the '20th of June, from which day the 
lien of the judgment attached, by a statute 
of the state. Execution was issued the 1st 
July, 1843, which was returned no property. 
An alias execution was issued the 15th of 
February, 1848, which was levied on the 
lands in controversy. A venditioni exponas 
was issued the 28th August, 1S48, and the 
lands were sold the 8th of June, 1850. The 
marshal's deed was made the 7th of Jan- 
uary, 1851, under the order of the court, by 
the new marshal, to the plaintiff. The de- 
fendants gave in evidence a deed from 
Bradshaw to Adams, for the land, dated the 
10th of July, 1843; also a deed from Adams 
to Bavey, one of the defendants, dated 20th 
July, 1843. 

On this defense the question is made as to 
the effect of the lien on the judgment. By 
the Revised Statute of Illinois, it is provid- 
ed, that a judgment shall be a lien from the 

1 [Reported by Hon. Johu McLean, Circuit 
Justice,] 
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last day of the court, at which the judg- 
ment is entered, for the term of seven years. 
The judgment was entered prior to the deed 
of the defendant, and before the deed from 
Bradshaw to Adams. The statute of lim- 
itations did not begin to run before the 
deed of the 10th of July, 1843. But the lien 
of the judgment is no title or claim on the 
land. It gives no right of possession. It 
is a mere security for the payment of the 
judgment, but is no claim to the land. The 
conveyance of the land, after the judgment, 
does not affect the lien. Until the marshal's 
deed was executed, there was no title in the 
plaintiff against which the statute could 
run. The jury, under the instruction of the 
court, found for the plaintiff. Judgment. 
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Case No. 7,689. 

In re KEMPNER. 

[6 N. B. R. (1873) 521.] i 

District Court, S. D. New York. 

Involuntary Bankruptcy — Fraudulent Trans- 
fer OF Assets. 

A debtor in failing circiimstanees attempted 
to malie a compromise with his creditors of 
twenty-five per cent., but they rejected this of- 
fer and threatened him with proceedings in 
bankruptcy. At this time he represented that 
he had several promissory notes amounting to 
over nine hundred dollars. Sqme days after 
this a petition in bankruptcy was filed against 
him, and the order to show cause, together 
with the injunction served some two days later. 
The bankrupt swore that at the time of the 
service of the injunction he had sold the notes 
and spent most of the proceeds. Testimony 
was taken, and at the close, the register, to 
whom the proceedings had been referred, decid- 
ed that an order should be entered directing. tJie 
bankrupt within five days to hand over to said 
assignee the amount of the notes, with inter- 
est from the date of the adjudication, or in 
default thereof, an attachment issue against 
him as for a contempt, which order was duly 
approved by the judge. 

[Cited in Re M'Kenna, 9 Fed- 29.] 

By I. T. WILLIAilS, Register: I, the un- 
dersigned, register in charge of the above 
entitled matter, do hereby certify that since 
the filing of my last certificate I have been 
further attended by counsel for the respec- 
tive parties, and have taken further evidence, 
which is hereto subjoined. And I further 
certify that in my judgment the case, as now 
presented, is one that calls upon the court to 
hold the bankrupt for the full value of the 
notes in question. 

The facts are as follows: On Friday, the 
twenty-fourth day of March, eighteen hun- 
dred and seventy-one, the bankrupt called his 
creditors together with a view of effecting a 
compromise. He made a statement of his 

1 [Reprinted by permission.] 
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debts and property, and proposed to pay Ms 
creditors twenty-five cents on a dollar of 
their respective claims in full satisfaction 
thereof. His creditors indignantly rejected 
the ofEer and threatened him with proceed- 
ings in bankruptcy. At this meeting he 
represented himself as being in possession, 
among other things, of six promissory notes, 
amounting in all to nine hundred and twenty- 
three dollars, the proceeds of the sale of the 
stock in trade of his store in New Haven, 
which he sold out to his brother about a 
month before. This meeting was adjourned 
to the following day, Saturday, twenty-fifth 
of aiarch. On that day others of his creditors 
attended, when he made the same statement, 
representing himself as still in possession of 
said notes, and urged the creditors to accept 
of the compromise he had offered on the 
previous day. These creditors also rejected 
the offer, expressed dissatisfaction, and 
threatened him with bankruptcy proceed- 
ings. These statements, as to what occurred 
on Saturday, are in great part denied by the 
bankrupt, although they are positively sworn 
to by five of the creditors. The i)etition 
against the bankrupt was filed on Saturday, 
the twenty-fifth, and an injunction was at 
the same time issued forbidding all interfer- 
ence with his property, which with the order 
to show cause was served on the bankrupt 
on Monday, the twenty-seventh. The bank- 
rupt swears that at the time of the service of 
these papers, he had sold the notes in ques- 
tion, at a discount of ninety dollars, to one 
Henry Jacobs, and had spent all the proceeds 
of such sale, save about two hundred dollars. 
Under the circumstances of this case, I think 
the burden of showing that the notes or mon- 
ey for which they were sold, were not in the 
possession and imder the control of the bank- 
rupt at the time the assignee takes title, the 
time of the filing of the petition, and even 
up to the time of the service of the injunction 
and order to show cause upon him, is on the 
bankrupt and not on the assignee. On Fri- 
day he knew of his insolvency, and offers 
his creditors twenty-five cents on a dollar, in 
settlement of their claims. They refuse to 
take it, and threaten him with bankruptcy 
proceedings. It is true he denies that any 
such threat was made, but his denial cannot 
prevail against the positive testimony of the 
five witnesses to the contrary. If then, after 
that period, he places these notes beyond the 
reach of the assignee, with intent to do so, 
he commits a felony imder the forty-fourth 
section of the act [of 1867 (14 Stat. 539)]. 
The law will not presume that such a felo- 
nious act was committed, but benevolently 
presumes the contrary. This presumption 
then must be overcome by evidence. The 
bankrupt fails to overcome it; without paus- 
ing to inquire whether a court will hear a 
party charge himself with a felony, the testi- 
mony taken together satisfies me that the 
bankrupt did not part with that money pre- 
vious to the service of the order and injunc- 



tion in bankruptcy. He was a man of small 
means and undoubtedly of economical habits; 
his rent was one hundred and sixteen dollars 
and sixty-six cents a month, but be underlet 
a part of his house, (for ninety-three dollars.) 
His business could not possibly have sup- 
plied him with the means of an affluent or 
even of a generous livelihood. He says of 
his business in answer to question thirty- 
four, "I did business on a very small scale." 
This is the reason he assigns for keeping no 
books, or what would seem, from his testi- 
mony, to be equivalent to none; and this was 
probably true, for he sold his New Haven 
store for one thousand four hundred dollars. 
The whole amount of his debts when he 
stopped business was only about eleven thou- 
sand or twelve thousand dollars, and his as- 
sets amounted to about two thousand seven 
hundred or three thousand dollars. They 
would pay nominally exactly thirty-two and 
one-half cents on a dollar of his debts, (see 
answer to question fifty-eight.) These notes 
comprised one-third of his assets, (really 
nearly all of them as the result shows;) that 
he should have got rid of this sum between 
Saturday afternoon and Monday, at the hour 
the order was served upon him, can be ac- 
counted for only upon the hypothesis that he 
was endeavoring to hide it in anticipation of 
such service, to keep it from his assignee. 
But that he should have used it in payment 
of debts, paying one hundred cents on a dol- 
lar, is contradicted by his whole course of 
conduct; a man who labors strenuously to 
obtain a compromise on Friday and Saturday 
by the payment of twenty-five cents on a 
dollar, and is expecting to succeed in this 
compromise up to the moment the bank' 
ruptcy papers are served upon him (fol. 72) 
would not be likely to use nearly all his availa- 
ble means during those few hours in paying 
one hundred cents on a dollar of his debts. 
He does not seem to have been very much 
pressed for money during the month pre- 
vious, for he had received five hundred dol- 
lars cash upon the sale of the New Haven 
store. His account. of the use to which he 
put that five hundred dollars is not very sat- 
isfactoiy. (See answer to question eight) 
I can't think, therefore, that with this sum 
in his hands, his family expenses had, dur- 
ing that month, run far behind hand, if, in- 
deed, he was so anxious to pay them as he 
would have us believe. But his attempt to 
account for the manner in which he disposed 
of the proceeds of those notes is even more 
imsatisfactory. In answer to the question 
(number twelve,) ""What became of the cash?" 
he says, "I used it up for my family pm*poses, 
gas, rent, shoemakers and cutters. Ques- 
tion, (No. 13.) Can you give any statement of 
these amounts you paid? A. I cannot except 
a doctor's biU for about nineteen or twenty 
dollars; I don't remember; I have the bill I 
think" This testimony was given on the 
twenty-ninth of June, only three months aft- 
er the events of which he was spealdng, and 
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the bills of "vrliicli he speaks, though repeat- 
edly called for, have never been produced ex- 
cept two— the doctor's bill, (Exhibit B,) bear- 
ing date twenty-seventh of March, though it 
does not appear, on the face of the bill at 
least, when it was paid. But this bill is not 
produced till July twenty-eight, and then he 
says of it, (answer forty-seven,) "I got this 
bill from the doctor since the last examina- 
tion." The other paper is a receipt for one 
hundred and sixteen dollars and sixty-seven 
cents, for the rent in advance of house No. 
147 West Ti^'enty-Fifth street (in which he 
did not then reside; fol. 67) for the month of 
May following. It appears by this receipt 
that this money was paid on the sixteenth of 
March, and there is nothing in the testimony 
to contradict it. The bankrupt's attention is 
called to it, and he says, (answer 46,) "This 
receipt for rent was made in my presence, 
most likely on the day it bears date." Clearly 
this rent was not paid from the proceeds of 
the sale of the notes, which sale took place 
more than ten days afterwards. This fact is 
finally acknowledged in his testimony of De- 
cember eleven (fol. 86). "There is no further 
allusion to any payment for gas," and as to 
the "shoemakers and cutters," referred to in 
that answer, he says, in answer to the ques- 
tion (No. 24), "How much did you pay for 
shoemaker's bills?" "I don't remember." 
Question (25). "How much did you pay for 
cutter's bills?" Answer. "I don't remem- 
ber." Question (26). "Do your books show 
what you paid for these two bills?" Answer. 
"I don't know; I suppose not." Notwith- 
standing this uncertainty as to the entries in 
his books, he seems to have been his own 
bookkeeper, for he says he kept none; and 
when further pressed as to what sums he had 
paid out of the proceeds of the sale of the 
notes for rent (question No. 27) he says, "I 
paid two months' rent at one hundred and 
sixteen dollars and sixty-six cents per 
month." Though at a subsequent sitting 
(fol. 67) he admits that he paid but one. At 
the next sitting his testimony is as follows: 
(fol. 32.) "I paid McCoUum, I think his name 
is John; he lives at the Fifth Avenue Hotel; 
i can't tell when I paid him, but I know I 
paid him the rent, one hundred and sixteen 
dollars and sixty-six cents a month; I paid 
him for one month. I could not say whether 
it was Monday, Tuesday or Wednesday of 
the week after I got this money of Jacobs 
that I so paid him. This was for the rent of 
the house w^here I lived. This was in ad- 
vance. This sum I paid him was for the 
rent of the house for the month next follow- 
ing the payment to him (April). But of this 
money I got of Jacobs I paid two months' 
I'ent, both times for a month in advance. 
Rent was payable on the first of the month. 
He alwa3's came after it to my house; I al- 
ways paid him in advance; he is now paid 
up in full; I owe him nothing." 

It is clear that this rent was not the rent 
roi'erred to in the receipt. Exhibit A. For that 



was for the house he was to remove into on 
the first of May (fol. 67) and was in ad- 
vance for that month and was paid to E. 
E.. Roberts & Co., agents for Mary A. Nich- 
olson. This was for the house he then lived 
in, (fol. 67.) These two months' rent were not 
paid at the same time, for he says, "both 
times were for a mouth in advance." * * * 
"I always paid him in advance," and hence 
could not have both been paid from the money 
received of Jacobs. If it was "always paid in 
advance," he paid the March rent in Febru- 
ary, and as he left the house the first of May, 
there was but on month's (April) payable. 
But as he admits that he "could not say 
whether it was Monday, Tuesday or Wednes- 
day of the week after I got this money of 
Jacobs that I so paid him," and as the order 
and injunction was served on Monday, it 
would not seem worth while to attempt ta 
bring this payment within the subject of the 
present inquiry. But what would, in the ab- 
sence of all the foregoing testimony, be con- 
clusive on this subject, is the testimony of 
MeCollum, taken by the assignee, on the 
eighteenth of December. His name is not 
"John" as the bankrupt suggested, but 
George W., and it would seem a little strange 
that the bankrupt should have been ignorant 
of the Christian name of his landlord, es- 
pecially as "he always came after it (rent)- 
to my house;" and it suggests the possibil- 
ity tliat he did not desire to have him called. 
Yet, there can be no doubt of the man. In- 
deed the bankrupt does not suggest any 
doubt upon this point McCoUum testifies 
that the bankrupt owed him one hundred 
and sixteen dollars and sixty-seven cents on 
the first day of April, eighteen hundred and 
seventy-one, for rent of house 248 West Thir- 
ty-Sixth street. That on Tuesday, April six,, 
he went to his store to collect it, found it had 
failed, and that other parties were in pos- 
session; bankrupt not there. He went to his 
house; found him out, called the next morn- 
ing again, Friday, April seven; did not see^ 
him; went again Saturday evening following; 
found him in. He demanded the rent; Kemp- 
ner replies that he had failed; had not a dol- 
lar in the world to pay him with, except what 
he had received from the tenants up stairs, 
Avhicli was about fifty dollars. But finally the 
bankrupt proposes that if one hundred dol- 
lars would be received in full he would try 
and borrow it; MeCollum assents to this, 
and Kempner "went down stairs and brought 
up a gentleman who handed me one hundred 
dollars, and I gave a receipt for the month 
of April." The witness continues, "Since the^ 
twenty-fifth of March I have received no 
rent of Ivempner except this one hundred 
dollars. The rent for the month of iMarch I 
received on the first week, or in the first fif- 
teen days of March." .There is no attempt 
to contradict this witness, but if his state- 
ment is true, there is no escaping the con- 
clusion that the bankrupt has committed the 
most wilful perjury; and this should on the 



[14 Fed. Cas. page 293] 



(Case No. 7,689) KEMPNER 



maxim "falsus in uno, falsus in omnib'tis," 
dispose of liis whole property. 

The allegation that the bankrupt paid out 
some part of the money in question to his 
shoemakers, or men called "teams," does not 
seem to he any better supported. It -was for 
the services of these men for the week end- 
ing Saturday, March twenty-fifth, that the&e 
alleged payments were made. But it appears 
that his store or shop was taken possession 
of by the city marshal, and two men put in 
charge, on Monday of that week, (March 
twentieth.) It would not seem very probable 
that he continued his "teams" at work, in 
all respects as though nothing had occurred. 
He says (fol. 29) that his teams were in the 
habit of earning from two hundred to three hun- 
dred dollai*s a week; at two hundred and fifty 
dollars a week his disbursements for labor 
alone would be thirteen thousand dollars a 
year. This certainly does not tally with the 
accoimfe he gives of his business when ex- 
cusing himself for not keeping books. In 
question (34) he says, "I did business on a 
very small scale;" nor yet does it tally with 
the state of his afifairs when he attempted to 
compromise with his creditors; when his 
debts were eleven thousand or twelve thou- 
sand dollars, and his assets about two thou- 
sand seven hundred dollars. When he offers 
himself as a witness in his own behalf, and is 
examined by his own counsel, he asserts (fol. 
65) that "on that Saturday (twenty-fifth) I 
paid out to shoemakers, cutters and employ- 
ees about two hundred and fifty dollars; I 
thhik it was more." But when he is inquired 
of by the assignee's counsel how he ascer- 
tained the amount paid to the shoemakers? 
he answers (fol. 73), "More by belief than 
by knowledge; I know I paid them, and I 
know they worked through the week. I have 
not refreshed my memory by any entries or 
memorandum." But it would be difficult to 
believe that if his disbursements for labor 
were from two hundred to three hundred dol- 
lars a week, he kept no more satisfactory ac- 
count of it on paper than some of his an- 
swers would indicate. Take the following for 
example: "I kept no cash book, (fol. 13.) Q. 
In what did you make your cash entries? A. 
I made them loosely on pieces of paper. 
Q. Have you no statement now of the cash 
you received and paid out while you were 
in business? A. No, sir; I have not. Q. Do 
your boolrs show any account of these trans- 
actions fi'om the time you sold out the store 
to your brother? (fol. 17.) A. I don't know 
anything about it. Q. Can you refer to any 
entries in your books which will show a single 
payment to any of your creditors from this 
money? A. I don't know. Q- How much did 
you pay for your shoemaker's bills? (fol. 20.) 
A. I don't remember. Q. How much did you 
pay for cutter's bills? A. I don't remember. 
Q. Do your books show what you paid for 
these two bills? A. I don't know; I sup- 
pose not. Q. During that time, (the time he 
liad carried on business in New York,) had 



you no casb book? (fol. 23.) A. No more than 
I have stated; I might sometimes have mark- 
ed down something, but nothing regular; I 
did business on a very small scale." Men 
who keep no books, but trust wholly to their 
memories, ought to have and generally do 
have very good memories. But this man is 
unable to assiut the assignee to the means of 
contradicting him, by recalling to memory Oie 
names of one suagle one of his employees, 
either the servants of his family, to whom* 
he swears he paid sixty or seventy dollars, 
(this amount would indicate that they had 
been suflaeiently long in his family to have 
found out their names.) or the shoemakers, 
cutters, &c., who compose his teams. Pressed 
repeatedly on this point, he recalls the name 
of his cutter, "Meyer," (fol. 30;) has "no 
doubt that it is in the book where he lives, 
a book I kept for work," (fol. 31.) But this 
book the assignee is unable to get possession 
of. Yet the assignee finds this "Meyer," (he 
testifies as "Meyer Hecter,") and obtains nis 
testimony, (fol. 95 and 96.) This man con- 
tradicts him flatly, as to working after the 
city marshal took possession. He asserts, (fol. 
96) what is in keeping with every probabil- 
ity, that the city marshal took possession of 
his stock on Monday, March twentieth, and 
that Kempner paid him ofE in full (twenty- 
one dollars) the Saturday before. "I stopped 
working on the Monday after the marshal 
came in; he paid me nothing after this twen- 
ty-one dollai's; I did no work, and went 
away after the marshal came in; Kempner 
discharged me at that time; there was no 
other cutter then; I was the only cutter; 
there was a stock fitter of the name of 
Schmidt; he left at the time I did." There 
was no attempt to contradict this man on the 
part of the bankrupt, by way of cross-exam- 
ination or otherwise; nor was there any at- 
tempt to corroborate by him anything that 
had been previously asserted by the bank- 
rupt concerning the continuance of the work 
after the marshal took possession. The fact, 
if it be one, (fol. 66) that he paid out of the 
money in question sixty or seventy dollars 
to his domestic servants, and forty dollars 
to tlie nurse who attended his wife in her 
last confinement, was not remembered by him 
when he testifies on the twenty-ninth of June, 
(foL 16.) On the fifth day of July, however, 
he is able to say, "I have no doubt I paid 
my servant girl out of this money I got of 
Jacobs, I had no other money." But he only 
recalls the fact that he paid his domestic 
servants sixty or seventy dollars out of the 
money in question, when he is testifying in 
his own .behalf, on the twenty-sixth of July. 
When asked, (June twenty-ninth,) "How much 
did you pay for servants' wages?" he answers, 
"I don't know, sir; my wife is sick and I 
can't keep things so closely as I did." Yet 
he swears that he gave none of this money to 
his wife, (fol. 22.) There does not seem to be 
any credible evidence that he parted with a 
shilling of the money he got from Jacobs, if 
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indeed he received any money from him, prior 
to the service of the orders in banliruptcy 
upon him. The whole case, with the evi- 
dence and surrounding circumstances, points 
unmistaliably in my judgment to the con- 
clusion that the bankrupt, failing to effect a 
compromise with his creditors, and having 
been by them threatened with proceedings in 
bankruptcy, if indeed such proceedings had 
not been already inaugurated, colluded with 
Jacobs to keep the notes in questi0}i from the 
assignee, and appropriate the j-same to his 
or their own use. The bankrupt, in Iiis tes- 
timony, develops no such character as would 
make such a hypothesis improbable. For he 
is contradicted in almost every point upon 
which witnesses have spoken, in one by five 
witnesses. The character attribute to him 
by his creditors both at the meetings on the 
twenty-fourth and twenty-fifth of March, in 
promptly rejecting his offer of a compromise, 
and threatening him with bankruptcy, as well 
as by obtaining an injunction against such 
disposition of his property at the time of filing 
their petition, is also consistent wIfJi such a 
hypothesis. Merchants toward their brother 
merchants who are unfortunate, yet Qom'st 
and fan', are almost uniformly not only just 
but generous. But, however little weight may 
be given to this, nothing can be claimo.O from 
these circumstances that tends to corroborate 
the bankrupt's statements. 

Again, the testimony touching the sale of 
these notes is altogether iinsatisfactory. tt 
is proved by five witness^, and must be ac- 
cepted as the truth, that he stated at the 
meeting of the few creditors that came to- 
gether on Saturday, that he stiil had these 
notes in his possession. His sworn titate- 
ments, however, are as follows (fol. 26): "Q. 
When was the first time that you saw Mr. 
Jacobs about the sale of the notes to him"? 
A. The day of the meeting of the creditors, 
Friday, twenty-fourth of March. Q, Where 
did you see him; was it at his uouse? A. 
Yes, we were neighbors and I saw him Fri- 
day afternoon on the day of the meeting, or 
rather in the evening. I showed him the 
notes; but I am not sure that I had the 
notes in my pocket when X called at his 
house. I think I handed him the notes the 
next morning. I handed him the notes the 
next morning at his house and he handed me 
the money- I believe he gave me some part 
of the money in checks and some in bills - 
on reflection he paid me all money. He told 
me to wait a little while and he went out 
and got the money. This was all the exam- 
ination he made of the notes. He said, 'Mr. 
Kempner, I don't know your brother, but if 
you say the notes are good I will take them.' 
I did not indorse them. * * * This was 
Saturday morning; I keep Saturday as the 
Sabbath." This is his recollection of an im- 
portant occurrence that took place but three 
months before. He called Friday afternoon- 
no it was Friday evening. He showed him 
the notes— no he is not sure that he had them 



in his pocket He gave me some part of the 
money in checks and some in bills— no he 
paid me all money. Truth does not report 
itself with such imcertainty. Jacobs (at fol. 
58) gives his narrative. Kempner represented 
himself as "very hard pressed." He had nev- 
er seen the maker of the notes, yet he fakes 
them without inquiry or endorsement, and 
pays down their face in cash less ninety 
dollars. He thinks it was all done in twenty- 
four hours. He thinks he had the notes over 
night. He does not generally do business on 
Saturdays, but he paid for these notes on 
that day (he can't say whether before or after 
sundown) as soon as he came, from money 
he had in the house (he had sold some stocks 
that day.) Afterwards he thinks it may have 
been somewhere about noon that he handed him 
the money; he had been away from his house 
— somewhere in Bight avenue that morning— 
before he paid the money. In this short nar- 
rative he differs from Kempner in several 
particulars. Kempner says, "He told me to 
wait a little while, and he went out and got 
the money." Jacobs says, T had the money 
in the house; I had sold some stocks that 
day and had the money in the house; I am 
positive of that. The next day as soon as he 
came 1 gave him the money." Kempner says, 
"I am not sure that I had the notes in my 
pocket when I called at his house, (Friday,) 
I think I handed him the notes the next morn- 
ing— 1 handed him the notes the next morn- 
ing." Jacobs says, '"He gave me the notes on 
Friday afternoon— I am most sure it was on 
Friday I had the notes in my possession. I 
think I had them over night." It is scarcely 
possible that this man, who spoke of the 
bankrupt as "merely a friend of mine," was 
ignorant of his true condition, and that under 
those circumstances he would have adv^anced 
eight hundred and fifty dollars or thereabouts, 
at one time, upon security of which he was 
utterly ignorant, for the mere chance of mak- 
ing ninety dollars. 

I regard the bankrupt as utterly discredited, 
and, although it may seem a harsh remedy 
to order him to hand over that money, yet 
it is the mildest of the three remedies to 
which the assignee may obviously have re- 
course. I therefore recommend that an or- 
der be entered directing said bankrupt, within 
five days, to hand over to said assignee the 
sum of nine hundred and twenty-three dol- 
lars and interest thereon, since the twenty- 
fifth day of March, eighteen hundred and sev- 
enty-one, and the costs of these proceedings 
to be adjusted by the register in charge, or 
that an attachment issue against him as for 
a contempt 

BLATCHFORD, District Judge. Let an or- 
der be entered in conformity to the register's 
certificate. 
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Case No. 7,690. 

KENDALL V. ALMY et al. 

[2 Sumn. 278.] i 

Circuit Oomrt, D. Rhode Island. Nov. Term, 
1835. 

Assignment— Peksonal Pkopertt — Measing of 
Contract — Specific Perforjiance. 

1. An assignment conveyed to the plaintifE 
"all the goods, wares, merchandises, and person- 
al property of every kind, belonging to the late 
firm," &c. Beld, that the words "personal prop- 
erty of every kind," in the foregoing connexion, 
sigmfy visible, tangible property, ejusdem 
generis, as goods, &e. and that an interest un- 
der a contract would not pass thereby. 

[Cited in Andrews v. Schoppe, 84 Me- 175, 
24 Atl. 805.] 

2. A court of equity will not enforce a specific 
performance of a contract, as between the origi- 
nal parties, unless its terms are clear, definite, 
and positive; and a fortiori, where the specific 
performance is sought against an assignee. 

[Cited in Brown v. Brown, 47 Mich. 384, 11 
N. W. 209.] 

3. A party, to entitle himself to a specific 
performance of a contract, must show, that he 
has been always rtady to perform his part of 
it. 

[Cited in Almy v. Wilbur, Case No. 256.] 

4. "It is further agreed, that if Low & Fen- 
ner should redeem their one half of tiie afore- 
said contract, by the payment of the drafts 
drawn on them by B. Hazard & Co. on account 
thereof, to return half of the aforesaid SoOOO 
to said S. Almy, he relinquishing to said Low 
& Fenner all claim upon tJie aforesaid one halt 
of the said contract" Edd, that Low & Fen- 
ner, in order to derive benefit under the pre- 
ceding clause, ^ould have proceeded forthwith, 
or within a reasonable time, to make the re- 
demption specified. 

Bill in equity, by Timothy C. Kendall, of 
the city of Boston, in the district of Massa- 
chusetts, and a citizen of the state of Massa- 
chusetts [against S. Almy and others]. The 
substance of the bill was as follows: 

On the 3a of March, A. B. 1828, an agree- 
ment was made and entered into by and be- 
tween Christopher Lippltt, of Jewett City, in 
the Connecticut district, manufacturer, and 
a citizen of the state of Connecticut of the 
one part, and Rowland G. Hazard, and Isaac 
P. Hazard, of South Kingstown, in the Rhode 
Island district, manufacturers, then in com- 
pany, under the firm of R. G. Hazard & Co. 
and both citizens of the state of Rhode 
Island, &e., of which agreement a copy 
marked "A" is hereunto annexed, and which 
your orator prays may be taken as a part of 
this bill of complaint. That some time after 
the execution of said agreement, the said R. 
G. Hazard & Co. entered into an agreement 
with Charles Low and Cornelius G. Fenner, 
both of the city of Providence, in said Rhode 
Island district, there in company, under the 
firm of Low & Fenner, and both citizens of 
the state of Rhode Island, &c.; by which 
agi-eement the said R. G. Hazard & Co. sold 
to the said Low & Fenner, one half of their 



1 [Reported by Charles Sumner, Esq.] 
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interest in the agreement first mentioned, 
and in the profits to be therefrom realized, 
and agreed to pay over to said Low & Fen- 
ner one half of said profits, as fast as they 
were received by the said R. G, Hazard & 
Co.. the said Low & Fenner agreeing on then: 
part to advance to the said R. G. Hazard & 
Co. one half of the money which they were 
bound to advance by virtue of their said 
agreement, with said Lippitt, and at such 
times as the said R. G. Hazard & Co. should 
need the same; and also to bear one half of 
the loss (if any) which should accrue to them, 
the said R. G. Hazard & Co. under said 
agreement And in case no profits were 
realized from the business under said agi-ee- 
ment, then the said R. G. Hazard & Co. were 
to charge the said Low & Fenner no com- 
pensation for their attention to and services 
in the business. And in case a profit should 
be realized, imder the agreement aforesaid, 
the said R. G. Hazard & Co. were to charge 
a reasonable compensation for theh: services 
in the business, to be agreed upon after the 
contract with the said Lippitt had expired.- 
It was further agreed between the said R. G. 
Hazard & Co. and the said Low & Fenner, 
that the interest of the said Low & Fenner 
in the agreement between the said Lippitt 
and R. G. Hazard & Co. and in and to the 
profits to be therefrom derived, and their lia- 
bility to pay the losses aforesaid, should 
commence on and from the date on which 
said agreement was made and executed, to 
wit, the 7th day of March, A. D. 1828. That 
the said R. G. Hazard & Co., in pursuance of 
their said agreement with said Lippitt as- 
sumed on themselves the payment of all the 
machinery provided for in said agreement, 
to wit, eight hundred spindles, and prepara- 
tion therefor: and the said Low & Fenner, 
advanced to the said R. G. Hazard *& Co. one 
half of aU the moneys by the said R. G. 
Hazard & Co. assumed to be paid for said 
machinery, and at such times as the said R. 
G. Hazard & Co. called for the same. That 
immediately after the said 7th day of March, 
A. D. 1828, the said R. G. Hazard & Co. be- 
gan to supply the said Lippitt with cotton 
under the agreement aforesaid, and to re- 
ceive and sell the goods manufactured there- 
from. That after the said R. G. Hazard &. 
Co. had assumed and paid all the moneys 
which they were bound to assume and pay 
by virtue of their said agreement with said 
Lippitt, and after the said Low & Fenner 
had advanced to the said R. G. Hazard & 
Co. aU the moneys which they were bound to 
advance the said R. G. Hazard & Co. as 
aforesaid, to wit, one half of the whole sum, 
paid by the said R. G. Hazard & Co., they, 
the said B. G. Hazard & Co. failed, and on 
the 30th of May, A. D. 1829, made and exe- 
cuted to Thomas R. Hazard, of South Kings- 
town aforesaid, manufacturer, and a citizen 
of the state of Rhode Island, &c. and the 
said Charles Low, a deed of assignnient of 
all theii- property, in trust, for the benefit of 
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the creditors of the said R. G, H. & Co. That 
said deed of assignment conveyed to said as- 
signees all the right, title and interest of the 
said R. G. H, & Co. in and to said contract 
with said Lippitt, and in and to the ma- 
chinery therem referred to, and in and to all 
the profits to be derived from said contract, 
and from supplying said Lippitt with cotton 
under the same. That the said Low & Fen- 
ner, after they had advanced to- said R. G. 
Hazax'd & Co. all the moneys they were 
bound to advance them, under and by vir- 
tue of their said agreement with them, to 
wit, on the 4th day of July, A. D. 1S29, faU- 
ed, and on the same day made and executed 
to your orator a deed of assignment of all 
their property, in ti-ust, for the benefit of 
their creditors. That by said deed of as- 
signment was conveyed to your orator the 
title to one half of the profits then received, 
and to be received under the agreement 
aforesaid by the said R. G. Hazard & Co. or 
their assigns. That soon axter the making 
and executing of said deed of assignment by 
the said R. G. Hazard & Co., to wit, on the 

day of , A. D. 1829, the said 

Thomas R, Hazard transfen-ed to Sampson 
Almy, manufacturer, of said city of Provi- 
dence, and a citizen of the state of Rhode 
Island, &c., said contract, and the right to 
supply said liippitt with cotton, to be manu- 
factured into goods in conformity to said 
contract; and to receive the profits arising 
from the sale of the same,— one half of the 
profits so by the said Almy received, to be by 
him accounted for and paid over to your ora- 
tor as assignee of said Low & Fenner. That 
the said Almy, at the time he accepted tlie 
transfer of said conti-act, had notice of the 
interest which your orator, as the assignee of 
said Low & Fenner, had in said contract, 
and of your orator's right to receive one half 
of said profits. That by vurtue of said trans- 
fer, and ever since the same was made, said 
Almy has continued to supply said Lippitt 
with cotton, and has received the goods into 
which the said cotton was manufactured, and 
has sold the same, and received the pro- 
ceeds of the sales, that the profits which have 
thus been received by said Almy, under and 
by virtue of said contract, amount to the 
sum of §12,000, one half of which justly be- 
longs to your orator as assignee of Low & 
Fenner, and ought to be paid to your orator 
by said Almy. The bill prayed, that the said 
Almy be decreed to pay over to the com- 
plainant one half of the profits by him re- 
ceived, as aforesaid; also to supply the said 
Lippitt with cotton under the said contract 
jointly and equally with the orator, and to 
receive only one half of the profits thereof, 
and equally transact the business under the 
said conti-act, until the profits are received 
jointly with the orator, and until the expira- 
tion of the said contract. Also, that the said 
Thomas R. Hazard may be forever enjoined 
from setting up any title or claim to that 
part of the profits under the said contract, 
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which was conveyed to the said Low & Fen- 
ner, and by them to the orator; or from do- 
ing any act which shall in any manner ob- 
struct the orator in the receipt and enjoy- 
ment of all the benefits and profits under and 
loiy vh-tue of the said contract, to which the 
orator, as assignee of the said Low & Fen- 
ner, is entitled. The biU concluded with a 
prayer for general relief. 

The Lippitt contract, which was made a 
part of the bill, was as follows: "This agree- 
ment, made and entered into between Chris- 
topher Lippitt, of Jewett City, Connecticut, 
of the one part, and R. G- Hazard & Co. of 
Providence, Rhode Island, of the other part, 
witnesseth: That the said Hazard & Co. do 
hereby agree, to assume the payments of 
certain parcels of machinery, amounting to 
five hundred spindles and preparation, now 
purchased or contracted for by said Lippitt; 
and also for three hundred spindles and 
preparation, to be hereafter contracted for by 
him, the said Lippitt, they receiving bills of 
sale of the same as secm-ity for the amount 
advanced, the amount not exceeding $10,000. 
And the said Lippitt, on his part, agi-ees to 
run the said machinery in his factory at 
Jewett City, for the benefit of the contract- 
ing parties, in manufacturing cotton into 4-4 
brovm sheetings, the yarns to be spun from 
No. 16 to No. 18, well woven and well manu- 
factured in all respects, and pay all proper 
and necessary attention to the business at 
said mill, to receive the cotton in Provi- 
dence, and deliver the goods there, for and 
in consideration of which, he is to receive 
three and one half cents cash per yard, which 
is to be in full for the manufacturing of said 
goods. And the said Hazard & Co. further 
agree to pay aU proper and necessary atten- 
tion to purchasing the stock, disposing of the 
goods, negotiating drafts, and any and all 
other business which it may be requisite for 
them to attend to in Providence, and chai-ge 
nothing for the same, unless they should 
guarantee sales; in that ease the usual guar- 
antee commission Is to be allowed them. It 
is further agreed, that the profits, arising 
from said business, shall be equally divided 
between the contracting parties. This agree- 
ment to commence immediately, and con- 
tinue until the 25th day of March, 1830; and 
if, at that time the said Lippitt's part or one 
half of the profits, with the interest thereon, 
which are to be applied to the payment of the 
money advanced, should not be sufficient to 
pay said advance, he is then to be at liberty 
to continue until it shall be paid for in this 
way, or to have the privilege of paying the 
deficit with the interest, from that time, in 
two years from the termination of this con- 
tract. It is also understood, that interest at 
the rate of six per cent per annum, is to be 
allowed on all amounts received, or paid by 
either of the contracting parties (except the ' 
advance on account of the purchase of ma- 
chmei-y), from the time at which it was re- 
ceived, or paid, to the time of settlement, 
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■which is to be semi-annually, and. on all bal- 
ances then due, to the time of final settlement. 
The accoimt with the factory, in consequence 
of this agreement, is to be kept with the Gris- 
wold Factory, and all just charges agahist 
said factory to be as binding on the contract- 
ing parties, as if entered in their names. It 
is understood, that the machinery, mentioned 
in the foregoing instrument, is only to be 
holden by the said Hazard & Co. as collateral 
security for the money advanced, and that it 
is to be given up to said Lippitt on his re- 
funding the said advance, until which time 
the said Lippitt hereby agrees to keep it in- 
sured." 

The separate and several answer of Samp- 
son Almy, one of the defendants, was in 
substance as follows: 

That he believes, that the said Christo- 
pher Lippitt and the said Rowland G. Haz- 
ard and Company, did on the 7th day of 
March, A. D. 1828, sign and execute the con- 
tract max'ked "A," a copy of which is an- 
nexed to the complainant's bill. That 
whether the said firm of Low and Fenner, 
bad any interest or concern in said con- 
tract, and if any, what, and when or how ac- 
quired, this defendant has no knowledge, ex- 
cept from the declarations of the said Low 
and Fenner, and the said Rowland G. Haz- 
ard, as hereinafter stated. Nor does this de- 
fendant know, whether the said Low and 
Fenner advanced any money to the said Lip- 
pitt, or to the said Rowland G. Hazard and 
Company, on account of said contract, ex- 
cept as hereafter stated. This defendant 
admits the failure and assignment of the 
said Rowland G. Hazard and Company, as 
set forth in said bill, but whether said as- 
signment, conveyed the interest of the said 
Rowland G. Hazard and Company, in and 
to said contract with the said Lippitt, and 
in and to said machinery, is a legal question 
which the defendant submits to the deci- 
sion of this honorable court. This defend- 
ant has been informed and believes, that 
the said Lippitt, at the time of said assign- 
ment of the said Rowland G. Hazard and 
Company, lived in the state of Connecticut, 
and the said machinery was also then in the 
mill of said Lippitt, in said state, and that 
by the law of the state of Connecticut, no 
assignment of an insolvent debtor, giving a 
preference of one creditor over another, is 
valid as to propeily in the state. This de- 
fendant admits, that he made a contract 
with the said Rowlan^d G. Hazard, in rela- 
tion to supplying said mill with cotton, but 
denies, that by said contract, he agreed to 
pay, or was bound to pay any part of the 
profits of the said mill, to the said com- 
plainant All that this defendant now rec- 
ollects, concerning said contract, is, that 
some time before the failure of Low and 
Fenner, which he thinks took place on the 
4th of July, 1829, the said Rowland G. Haz- 
ard called on this defendant, and stated 
tliat R. G. Hazard and Company, had made 
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a contract with Christopher Lippitt, of Jew- 
ett City, in the state of Connecticut, for 
manufacturing cotton sheetings, and that 
Charles Low or Low and Fenner, were in- 
terested in said contract, but had refused to 
go on with it and furnish the cotton, fearing 
that they might lose by the business. The 
cotton business, at that time, was consider- 
ed by many as a very precarious business. 
The said Hazard asked this defendant if he 
would supply said Lippitt with cotton, un- 
der said contract, and if so, upon what 
terms. After several conversations on the 
subject, this defendant agreed to go on and 
execute the contract, on condition that this 
defendant should have the profits of one 
half of the mill, for his trouble and risk, 
the loss, if any, to fall entirely upon him. 
The said Rowland G. Hazard and this de- 
fendant, then conversed with the said 
Charles Low, in the presence of the said 
Fenner, both of whom expressed their satis- 
faction with the arrangement Hazard and 
Low agreed to give this defendant reasona- 
ble notice, in case of any change in the ar- 
rangement then made. Said agreement 
with this defendant was minutely stated, 
and this defendant believes was fully un- 
derstood by the said Hazard, and the said 
Low and Fenner. Whether the said Low 
acted as one of the assignees of the said 
Rowland G. Hazard and Company, or for 
the said Low and Fenner, or for both 
in making said contract, this defendant 
does not know. But he does know, that 
in several of the conversations on the sub- 
ject, the said Rowland G. Hazard stated, 
that the said Low and Penner were equally 
interested with the said Rowland G. Haz- 
ard and Company, in said Lippitt contract, 
which Low and Fenner denied, and stated 
that they never had any interest of any 
kind, in said contract. 

This defendant proceeded to execute said 
contract with said Lippitt, in conformity 
with his agreement with Rowland G. Haz- 
ard, who acted as the agent of the assignees 
of the said Rowland G. Hazard and com- 
pany, and was fully empowered so to act, as 
this defendant believes. He purchased cot- 
ton, and made sales of the cloth, and paid 
other expenses, as by the accounts hereunto 
annexed, marked "A," will appear, and this 
defendant has no other knowledge or means 
of knowledge, of the persons of whom he 
made purchases of cotton and other arti- 
cles, of the persons by whom the sales 
of the cloth were made, the prices, times of 
sales and purchase, and the ultimate amount 
of profit, than what appears by the papers 
last referred to. On the 9th of March, 1830, 
this defendant purchased of the said Row- 
land G. Hazard, as agent of the said as- 
signees, all the interest which the said Row- 
land G. Hazard and Company, and the said 
assignees had in and to said Lippitt con- 
tract, and said machinery, by a written con- 
tract of sale of that date, a copy of which 
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marked "B" is hereto annexed. The ques- 
tion, whether Low and Fenner ever had any 
interest in said Lippitt contract was still un- 
decided, the said Rowland G. Hazard wish- 
ing to establish the affirmatire, and so de- 
claring the fact to he, and the said Low 
and Fenner denying it. Some months after 
this written contract, the said Rowland G. 
Hazard informed this defendant, that he 
had settled the disputed question, concern- 
ing Low and Fenner's interest in the Lippitt 
contract, and had allowed them the sum of 
twenty-seven hundred dollars, which was to 
settle all their claims upon the Lippitt con- 
tract and machinery, and that as that ques- 
tion was settled, this defendant might con- 
sider himself as the sole owner of said Lip- 
pitt contract and machinery, for the sum of 
five thousand dollars, which this defendant 
then agreed to, and from that time, did con- 
sider himself sole owner. The said Charles 
Low had, previously to said written con- 
tract, offered this defendant said machinery 
and Lippitt contract for said sum of five 
thousand dollars. In the contract for the 
purchase of this machinery and Lippitt con- 
tract, by this defendant, for the sum of five 
thousand dollars, no mode of payment was 
ever agreed upon by this defendant, and the 
said Rowland G. Hazard. This defendant 
had a claim of about four thousand dollars 
upon the said Rowland G. Hazard & Co. 
which was among the preferred claims in 
their assignment, and it was probably ex- 
pected by the said Rowland 6. Hazard, and 
was expected by this defendant at the time, 
that that claim should be settled and ad- 
justed when the five thousand dollars was 
paid (though this defendant has no recollec- 
tion that it was so stated at the time.) This 
defendant has often expressed his wish to 
have a settlement of all debts and claims 
existing between himself and the said Row- 
land G. Hazard & Co.; such a settlement has 
never yet been made. This defendant con- 
tinued to furnish said Lippitt with cotton 
under said contract, from the time of the 
verbal agreement between this defendant 
and the assignees of the said Rowland G. 
Hazard & Co., up to the 11th day of Septem- 
ber, 1S32, after which the said Lippitt did 
not send for any more, giving as a reason, 
that the sa.id Low & Fenner, or Charles 
Low, forbade his receiving it of this de- 
fendant. From the time of the verbal con- 
tract of July, 1S29, to some time in the lat- 
ter part of the year 1832, or beginning of 
1833, as this defendant thinks, neither the 
said Low or Fenner, ever intimated to this 
defendant, that they claimed any interest 
in said Lippitt contract; neither of them 
ever furnished, or offered their proportion 
of the cotton for said mill, nor to pay any 
part of the other expenses; nor did either 
of them say or do any thing, that would 
have subjected them to any loss in case 
such had been the result of the business. 
On the contrarj'-, this defendant believes, 



that the said Low & Fenner did sell to the 
said Rowland G. Hazard, as agent of said 
assignees, all their interest in said Lippitt 
contract, and abandon all claim to the same, 
which this defendant avers to be the fact, 
and denies that the said Low & Fenner, or 
their assignee, the complainant, has any in- 
terest in the said Lippitt contract, or in said 
machinery. The said Charles Low acted as 
the agent of the complainant in ail the 
business of Low & Fenner, as this defend- 
ant has been informed and believes; and in 
all the conversations and contracts with the 
said Rowland G. Hazard, before stated, this 
defendant understood, that the said Row- 
land was acting as the agent of the assignee 
of Rowland G. Hazard & Co. This defend- 
ant further states, that on the ISth of Au- 
gust, 1831, he paid William Field the sum 
of five hundred and fifty dollars for a 
double speeder for said mill, the same be- 
ing necessary, as he believes, to the suc- 
cessful operation of said machinery, and 
which speeder is now in said mill, and 
forms a part of the machinery thereof, and 
he claims an allowance of the same, out of 
the balance of the profits in his hands, or in 
such other way as this court may deem 
equitable, in the event of their deciding, that 
the plaintiffs, or the said Low «& Fenner 
have any interest in said contract, or in 
said machinery, which this defendant again 
denies, and prays the court to adjudge ac- 
cordingly. 

The separate and several answer of 
Thomas R. Hazard, one of the defendants, 
was in substance as follows; That he be- 
lieves that the said Christopher Lippitt and 
the said Rowland G. Hazard & Co. did sign 
and execute the contract marked "A," and an- 
nexed to the complainant's bill. That he be- 
lieves, that the said Low & Fenner purchased 
one half of said contract of the said Rowland 
G. Hazard, and paid for all, or nearly all, of 
said half by their acceptances; but as said 
contract was made before the failm-e of the 
said Rowland G. Hazard & Co., this defend- 
ant is not particularly informed of the par- 
ticulars thereof. This defendant admits the 
failure of the said Rowland G. Hazard & 
Co., and that he was constituted their as- 
signee as stated in said bill. He admits the 
failure of the said Low & Fenner, and the 
appointment of the complainant, their as- 
signee, as stated in said bill. This defendant 
also admits and states, that he, as assignee 
of the said Rowland G. Hazard & Co. (not 
considering himself authorized as to go on 
and execute said Lippitt contract, by supply- 
ing said mill with cotton,) did make a con- 
ti-act with Sampson Almy, some time in the 
year 1829, to supply said mill with cotton, 
and that the said Sampson, in pursuance of 
said contract, did supply said cotton until 
some time in the year 1830, when said con- 
tract was sold to the said Sampson for the 
sum of five thousand dollars, and that a debt 
due from him and the said Low, as assignees 
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of the said Rowland G. Hazard & Co. to the 
said Sampson, of about five thousand dollars, 
was to be deducted from said price, and the 
balance paid to the assignees of Rowland G. 
Hazard & Co. This defendant further states 
that he believes, that the said Charles Low 
assented to said contracts with the said Almy, 
so as to bind any interest the said Low & 
Fenner, or their said assignee, ever had in 
said Lippitt contract. The contracts with the 
said Almy were principally made by the said 
Rowland G. Hazard, as agent of this defend- 
ant, and therefore, the circumstances were 
not particularly Imown to this defendant; but 
he believes and states, in defence of said bill, 
that all the interest of the said Low and Fen- 
ner in said contract, or of the complainant, 
was sold to the said Almy by the said Row- 
land 6. Hazard, and with the consent of the 
said Low & Fenner. 

The joint answer of Charles Low and Cor- 
nelius G. Fenner, two of the defendants, was 
in substance as follows: That they admit the 
making the agreement, mentioned in said bill, 
and of which a copy is thereunto annexed, 
marked "A," between the said Christopher 
Lippitt and R. G. Hazard and J. P. Hazard, do- 
ing business under the firm of R. G. Hazard 
& Co., and, that the said R. G. Hazard & Co. 
subsequently sold to these defendants, said 
Low and Fenner, one half of said contract, 
and one half of all the profits already derived 
and to be derived therefrom, upon the terms 
and conditions in said bill stated. These de- 
fendants further admit, that their interest in 
said contract, was to commence at the time 
stated in said bill, being the 7th day of 
aiarch, A. D. 1828, which was the date of 
the contract aforesaid, between said Lippitt 
and said R. G. Hazard & Co. And these de- 
fendants further admit, that the said R. G. 
Hazard & Co. assumed on themselves, the 
payment for all the machinei*y provided for, 
in said agreement: and these defendants 
state, that they have also advanced to the 
said R. G. Hazard & Co., one half of all the 
moneys by them assumed to be paid for said 
machinery (or within a trifle of the amount, 
being as near an half, as could be ascertained, 
without a full settlement of all the accounts), 
and at such times as the said R. G. Hazard 
& Co. called for the same. These defendants 
further admit the execution and delivery 
thereafter, of the deed of assignment, by said 
R. G. Hazard & Co., to the said Charles Low 
and Thomas R. Hazard, in trust, for the 
benefit of the creditors of said R. G. Hazard 
& Co. at the time, and to the effect stated in 
said bill. And these defendants further state, 
that thereafterwards, to wit, on the 4th day 
of July, A. D. 1829, they made and delivered 
to said complainanl^ a deed of assignment of 
all their property in trust, for the benefit of 
their creditors, by which deed, all the right of 
these defendants, being one half, in and to 
said contract, and to the profits therefrom 
derived and to be derived, and to the ma- 
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chinery therein mentioned, passed and was 
conveyed to said complainant. These defend- 
ants further state, that as agents of said com- 
plainant, or in their own right, or in any oth- 
erwise, they never sold to said Almy, nor to 
said R. G. Hazard & Co. nor to any other per- 
son or persons, their interest in said contract, 
nor as agents of said complainant, nor in 
then- own right, nor in any otherwise, author- 
ized said R. G, Hazard, to sell said interest 
to said Almy, or to any other person or per- 
sons; and, that the right and interest of these 
defendants, in and to said contract, which by 
said deed of assignment, passed and was con- 
veyed to said complainant, have never been, 
to the knowledge or belief of these defend- 
ants, conveyed by said complainant, or by 
any one for him, to any person or persons 
whatever. These defendants further state, 
that said R. G. Hazard & Co., sometime in 
the winter or spring of 1831, proposed to buy 
the interest of these defendants in said con- 
tract, and to give therefor twenty-seven hun- 
dred dollars, to be secured by their notes, en- 
dorsed by Thomas R. Hazard, also to pay the 
balance due from said R. G. Hazard & Co. 
to the complainant as assignee of these de- 
fendants, and also that the said R. G. Haz- 
ard «& Co. pay the balance due the complain- 
ant, as assignee of said Charles Low, on a 
final settlement of all the accounts between 
said Low and Fenner and R. G. Hazard & 
Co.; and these defendants, thereupon, agreed 
to sell their half of said contract to said R. G. 
Hazard & Co. upon the condition, that all the 
above terms were previously complied with: 
the said R. G. Hazard & Co. being then in- 
debted in a large sum to said Low and Fen- 
ner, and said Charles liOW, but on investigat- 
ing the accounts, to ascertain the balance due 
said Low and Fenner and Charles Low, from 
said R. G. Hazard & Co., said parties were 
not able to agree upon the balance due said 
Charles Low, nor did the said R. G. Hazard 
& Co. pay or assume to pay any part of said 
twenty-seven hundred dollars, and the nego- 
tiation for the sale was broken off, and en- 
tirely failed. Nor have the said ft. G. Haz- 
ard & Co., at any time since, proposed to re- 
new said negotiation, nor have they since 
paid or offered to pay, any part of the said 
twenty-seven hundred dollars, nor have they, 
to the knowledge of these defendants ever 
pretended, that they had bought the interest 
of said defendants in said contract, or set up 
any title thereto. And the accounts between 
the said R. G. Hazard & Co. and said Low 
and Fenner, and between said R. G. Hazard 
& Co. and said Charles Low, remain to this 
day unsettled, and the balance due said Low 
and Fenner, and said Charles Low, from said 
R, G. Hazard & Co., unascertained and un- 
paid. And these defendants further state, 
that they considered the sum of twenty-seven 
hundred dollars, offered by said R. G. Haz- 
ard & Co. as less by one thousand dollars or 
more, than the fair value of their interest in 
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said contraetj but they were willing to take 
that sum, together with a compliance by said 
R. G. Ha2ard & Co. with the other terms 
offered, in order to make a final close of the 
business, and of their concerns with R. G. 
Hazard & Co. And these defendants further 
answering, state that from the time said 
Almy began to furnish said Lippitt with cot- 
ton under said contract, to the time of the 
plaintiff's exhibiting his bill of complaint, 
they have, at different intervals, repeatedly 
conversed with said Almy in relation to their 
interest in said contract, in which conversa- 
tions they always asserted their right to one 
half of said contract, and offered to said Almy 
to furnish the cotton under said contract, 
and told said Almy, they should claim at his 
hands, one half of the profits, by him received 
from supplying the cotton under said con- 
tract, nor did they, in any conversation with 
said Almy, or in his presence or elsewhere, 
deny, that they owned one half of said con- 
tract And the said Charles Low, answering 
for himself, denies that the said Rowland G. 
Hazard was authorized by him, as assignee 
of said Rowland G, Hazard & Co., to sell to 
said Almy their (the said R, G. Hazard & 
Co's.) interest in said contract; and the said 
Charles Low, further answering for himself, 
states, he was informed by said Rowland G. 
Hazard, while said Almy was furnishing cot- 
ton under said contract, that he, Almy, did 
not claim but one half of the contract, and 
would pay Low and Fenner their half of the 
profits under the same. And these defend- 
ants further state, that when they called on 
said Almy for an account of said profits, and 
for payment of one half of the same, said 
Almy refused to render any account of said 
profits, or to pay over any part thereof, al- 
leging as his excuse for such refusal, that he 
did not know who owned the other half of 
said contract. 

Mr. Pratt and R. W, Greene, for plaintiff. 
Tillinghast & Whipple, for defendants. 

STORY, Circuit Justice. The title of the 
plaintiff Is under an assignment made to him 
by Low & Fenner, dated the 6th of July, 
1829, and erroneously stated in the bill to be 
on the 4th of July, 1829. That assignment 
conveys to the plaintiff "AH the goods, wares, 
merchandises, and personal property of every 
kind, belonging to the said late company of 
Low & Fenner; and also all notes, book ac- 
counts, and debts of every kind due them." 
Now the supposed interest of Low & Fenner, 
under Hazard & Company, in the Lippitt con- 
tract, stated in the pleadings, is neither a 
note, nor a book account, nor a debt due; 
and consequently, it did not pass to the plain- 
tiff under the assignment, unless it can be 
comprehended under the words "personal 
property of every kind." These Avords might 
possibly have been constnied to embrace this 
equitable sub-interest of Low & Fenner in 



the Lippitt contract, if the words had stood 
alone. But in the connection in which they 
stand in the assignment, they are manifestly 
used to signify visible, tangible property, 
ejusdem generis as goods, wares, and mer- 
chandises. For if they were designed to em- 
brace every description of personal property 
in the broadest sense of the terms, the sub- 
sequent clause respecting notes, book ac- 
counts, and debts, would not only have been 
superfluous, but impertinent. My opinion, 
therefore, is, that the words personal proper- 
ty are used in the assignment in a restrained 
sense, and do not embrace the equitable in- 
terest asserted by Low & Fenner in the Lip- 
pitt contract. The plaintiff's title, therefore, 
wholly fails at the threshold of the cause. 
The answer of Low & Fenner does not help 
the case in this respect; for it only admits 
the assignment, as It stands, and pretends to 
no other or larger conveyance of their inter- 
est, than the terms of the assignment purport 
to convey. But, although my opinion is thus 
against the plaintiff on this point, I should 
be sorry to decide the cause against him sole- 
ly upon this ground; and I shall, therefore, 
proceed to the consideration of the other 
grounds of objection stated in the argument. 
The first question is, whether any assign- 
ment was in fact made by Hazard & Co. of 
an interest in the Lippitt contract to Low & 
Fenner, as stated in the bill. It is certain, 
that no assignment was made in writing. 
The bill itself does not directly and positive- 
ly set up any written contract of assignment 
signed by the parties. It is true, that there 
is an unsigned paper appended to the bill; 
but it is not referred to in the bill as the veiy 
contract; nor does the bill assert, that a writ- 
ten contract was intended, and omitted to be 
signed by the parties by mistake; nor does 
it ask rehef on that accovmt The bill is not, 
then, framed for such an aspect of the ease; 
and if it had been, Hazard & Co. must have 
been made parties to correct the mistake. 
The bill, indeed, seems indirectly to rely up- 
on some written contract from Hazard & Co. 
to Low & Fenner, after the 7th of March, 
1828, for it asserts an agreement to have been 
"made and executed," which terms rather 
lead to the conclusion, that the plaintiff in- 
tended to speak of some writing executed. 
But if this difficulty in the frame of the bill, 
as founded upon a written contract, can be 
gotten over, still there remains another diffi- 
culty, that there is no proof of any such writ- 
ten agreement, as is averred in the bill, ei- 
ther signed or unsigned. The unsigned writ- 
ten paper annexed to the bill, if it could be 
construed to import a final executed contract, 
varies essentially in its terms and provisions 
from that asserted In the bill. So that the 
proof totally fails, as well as the allegations, 
in the bill, if construed to refer to a written 
contract. If, on the other hand, the bill is 
to be treated as founded upon a parol con- 
tract of assignment, the evidence of what that 
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contract was, in terms or in purport, is bo 
loose, indeterminate, and xmsatisfactory, that 
it would be impossible to act upon it with 
any approximation to certainty. I am satis- 
fled, that there was some sort of contract on 
this subject between Hazard & Co. and Low 
& Fenner. The weight of evidence clearly 
establishes that fact The exception subse- 
quently inserted in the written assignment by 
Hazard & Co. to Almy, refers to some such 
contract. But the terms or stipulations of 
that contract nowhere appear with any rea- 
sonable precision. All the evidence respect- 
ing it carries us no farther than to the pal- 
pable obscure, per ignotum ad ignotius. 

I agree, that a contract of this nature might 
be established by the assent and admission 
of both the assignors and assignees, by their 
answers to the bill, if they were parties 
to it, even though Almy and Lippitt were 
ignorant of it, and each asserted his ignor- 
ance in his answer to the bill. Ryan v. An- 
derson, 3 iladd. 174, seems sufficiently to 
prove that, even if upon principle it woui^ 
admit of doubt. But there is no such admis- 
sion in this case by the assignors and as- 
signees. Perhaps, too, an assignment of an 
equitable interest in the Lippitt contract 
might be good, though made by parol, at 
least If it did not include a stipulation for 
the personal seiwices of Hazard & Co. The 
case of Heath v. Hall, 4 Taunt 326, is a 
strong authority to support it; though I de- 
sire to be understood as not giving any abso- 
lute opinion on the point. The difficulty lies 
in the proof de facto of any determinate pa- 
rol contract whatever between Hazard & Co. 
and Low & Fenner. There is no just ground 
to call upon a court of equity to enforce a 
specific performance of a contract between 
the original parties themselves, where its 
terms are not clear, definite and positive. A 
fortiori, there is still more difficulty in en- 
forcing it against an assignee of the party, 
against whom the specific performance is 
sought Besides, it is abundantly proved, 
that Low & Fenner have, on various occa- 
sions, denied, that there was any such con- 
tract of assignment between them and Haz- 
ard & Co., or that they had any interest in 
the Lippitt contract. But if the existence of 
.such a contract of assignment to Low & Fen- 
ner were completely established in proof, it 
would be difficult for them, or for the plain- 
tiff, as their assignee, now to demand a spe- 
cific performance of it, or to assert any rights 
acquired under it, under existing circumstan- 
ces. A party, to entitle himself to a specific 
performance of a contract of this sort, after 
such a lapse of time, should show, that he 
had been always ready to perform his part 
of it Now, Low & Fenner have not shown, 
that they were r^dy to perform the contract, 
as they state it at all times, before the fail- 
lire of Hazard & Co., as well as after. They 
have never supplied, or offered to supply the 
cotton for the mill to Lippitt. They have 
never assisted or offered to assist Almy in 



supply tag it They come now, long after the 
period for the due supply has passed, and 
ask for relief, against their own laches and 
default Surely they ought not now to be 
permitted to turn round, and demand of Al- 
my to be let in to the benefits of a contract, 
which they have expressly repudiated, by 
denying, in his presence and otherwise that 
they had any uiterest therein; and, without 
bearing any of the hazards of the supply, 
now to msist upon sharing the profits. Be- 
sides, I am not satisfied, that the assignment to 
Almy of the contract of Hazard & Co. with 
Lippitt was not made with the full assent of 
Low, one of the partners of Low & Fenner; 
and if it was made with his assent, then it 
bound the firm. That assignment contains 
the following clause, to which I have already 
alluded: "It is further agreed, that if Low 
& Fenner should redeem their one half of the 
aforesaid contract by the payment of the 
drafts drawn on them by R. Hazard & Co. 
on account thereof, to return half of the 
aforesaid $5000 to said S. Almy, he relin- 
quishing to said Low & Fenner all claim up- 
on the aforesaid one half of the said con- 
tract" Now, when was this redemption by 
the payment of the di-afts to be made by 
Low & Fenner? Certainly not at an indef- 
inite period. It must have been contemplat- 
ed by the parties, that it was to be immedi- 
ately done, or at least within a reasonable 
time. If Low & Fenner meant to derive any 
benefit from the clause, it was their duty to 
proceed forthwith to pay and take up these 
drafts. They took no steps for this pm-pose, 
until years afterwards; and they must there- 
fore, be deemed to have waived any rights 
to be derived therefrom. Indeed, there is no 
proof, that they ever undertook to act upon 
any such claim, until a very recent period. 
The claim, which they now assert through 
their assignee (the plaintiff) is in effect to 
take from Almy half the profits of the Lip- 
pitt contract as it has turned out in the 
event beneficial, without having incurred any 
risk whatsoever, or even having enabled Al- 
my to make any demand upon them for any 
loss, or for any fulfilment of the supposed 
obligation on their side. There is no reci- 
procity in the case. They have never en- 
tered into any contract with Almy to supply 
any share of the cotton, or to advance any 
money towards the completion of the Lippitt 
contract Under such circumstances, there 
is as little equity in this claim of Low & 
Fenner, as can well be imagined. Indeed, 
they now press a further claim; and insist 
upon having the other half profits applied to- 
wards the payment of the debt of Lippitt for 
the machinery of the mill. Upon the actual 
frame of the bill, there is no pretence for this 
claim; and in this stage of the cause it is too 
late to ask for an amendment of it. The 
proceedings have passed the stage, in which 
they are amendable. 

As to the supposed settlement of the claim 
of Low & Fenner in the Lippitt contract by 
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Hazard & Co. for the sum of $2700, it is suffi- 
cient to say, that it is not made out in point 
of proof. There were preliminary negotia- 
tions on the subject; but they never appear 
to have resulted in a consummated contract. 
But there is an objection to the title of the 
plaintiff of a more general nature, and which 
is fatal to it, in whatever form it could be 
presented. The contract with Lippitt was 
made on the 7th of JIarch, 1828, and it was 
to expire in two years, that is to say, on the 
7th of March, 1830. The assignment to Al- 
my of that contract did not take place until 
the 9th of March, 1830, after the term had ex- 
pired, for which it was to operate. The suit, 
then, is not maintainable against Almy for 
any future profits, unless the conti-act was 
renewed by Lippitt with Almy, for the bene- 
fit of Low & Fenner, as well as himself. 
There is not the slightest proof of the re- 
newal of the conti-act for any such pui-pose; 
■or, indeed, for any purpose. Nor is there the 
slightest proof, that Almy ever agreed to pay 
over to Low & Fenner one half of the prof- 
its, which he might obtain by continuing to 
supply Lippitt upon the terms of the old con- 
tract. Lippitt himself utterly denies, that he 
ever had any knowledge of any contract with 
Low & Fenner, on the subject at any time; 
so that he never could have agreed to any. 
The right reserved, under the original con- 
tract between Hazard & Co. with Lippitt to 
continue the contract after the expiration of 
the two years, was a right not reserved to 
either party, but to Lippitt alone. He was 
not bound to continue it; and there is ho 
proof, that he intended to continue it. The 
contract of Lippitt with Almy must be treat- 
ed as a new contract between them, for it 
totally dispensed with the personal services 
of Hazard & Co. And Low & Fenner have 
not shown any original or derivative title to 
partake of the benefits or share the losses un- 
der that contract 

I have gone over the matters in the present 
bill farther than was necessary to decide it, 
from an anxiety to show, that in every view, 
which I have taken of the case, the plaintife 
has no merits. But I desire to be under- 
stood as resting my opinion mainly on these 
three grounds: Fii-st, the assignment to the 
plaintiff, Kendall, does not convey any title 
to the Lippitt contract even if Low & Fen- 
ner had an interest in it; for the tei-ms of 
that assignment do not embrace such an in- 
terest Secondly, the contract as set up in the 
bill, whether verbal or in writing, is not 
proved. Thirdly, the original contract with 
Lippitt expired before the assignment to Al- 
my, and therefore Low & Fenner could claim 
no title except under a new contract, to which 
they were parties, and by whicli they were 
bound. They have shown no such title. 
The bill is, therefore, dismissed, with costs. 
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KENDALL et al. v. BADGER. 

[1 McAIl. 523.] 1 

Circuit Court, California, a Jan. Term, 1859. 

Pkomissort Note— Demand of Patmbnt— Avek- 

MENTS. 

1. In an action against a party primarily lia- 
ble on a promissory note made payable at a par- 
ticular place, demand for payment at that place 
need not be averred. 

[See Bank of XJ. S. v. Bussard, Case No. 911.] 

2. If the maker was ready at the time and 
place to pay, it is matter of defense. 

3. A discharge of a defendant, a citizen of 
this state, from a foreign contract is no bar to 
an action brought against him upon it. 

An action was brought in this case by the 
payees against the maker of a promissoiy 
note. Defense was, that no allegation in 
complaint was made of presentment for pay- 
ment at the place named in the note; and, 
further, that defendant had been dischar- 
ged under .the insolvent law of this state. 
Held, that plaintiffs [Kendall, ilcDonald &. 
Stetson] were entitled to judgment 

Halleck, Peachy & Billings and Gregory 
Yale, for plaintiffs. 
Hall McAllister, for defendant 

McAllister, circuit Judge. A demun-er 
was filed in this case, and the ground as- 
signed is, that there is no allegation in the 
complaint that the note sued on was pre- 
sented for payment at the place at which 
it is made payable on its face. The action 
is brought by the payees against the maker, 
who is primarily, not secondarily, hable. 
In such an action, between such parties, a 
demand for payment need not be averred. 
If the maker was ready at the time and 
place, and offei-ed to pay, it is a matter of 
defense to be pleaded and proved, Wallace 
V. aicConnell, 13 Pet. [38 U. S.] 136; Brabs- 
ton V. Gibson, 9 How. [50 U. S.] 279, The 
demurrer is therefore overniled. 

An answer has been filed which pleads in 
bar of this action the discharge of the defend- 
ant on 3d June, 1857, under the insolvent law 
of this state, approved May 4, 1852. To this 
answer a demurrer has been filed. The note 
sued on is in the following words: "Boston, 
Jan'y 1, 1856. ^1,194= Vioo. Eight months 
after date, I promise to pay to the order 
of Kendall, McDonald & Stetson, eleven 
hundred and ninety-four ^*/xoo dollars, at 
the ofiice of Andrew Carney, 40 State street, 
Boston, for value received. Wm. G. Badger.'' 
It is in proof that all the payees of- said note, 
at the time of the execution thereof, were 
citizens of Massachusetts, except one, and 
he at the time was a citizen of the state of 
New York; and, further, that defendant, the 
maker of said note, was at the same time 
a citizen of the state of California, and has 
continued such to the present time. The 

1 [Reported by Cutler McAllister, Esq.] 

2 [Disti-ict not given.] 
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facts on the face of the note, its date, and 
the place where it is payable, stamp it as a 
ajiissachusetts contract In view of these cir- 
■cumstances, the discharge of defendant, un- 
der the insolvent act of this state, cannot 
bar the present action. In the case of Byrd 
T. Badger [Case No. 2,265], decided by this 
■court in its January term, 1858, this precise 
question was decided with the authorities 
given for its enunciation. It is useless to re- 
peat them. The demurrer to the answer 
must be sustained. 
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EZBNDALL v. FREEMAN et al. 

[2 McLean, 189.] i 

Circuit Court, D. Michigan. Oct Term, 1840. 

Phomissoby Note — Proof of Indorsement — 
Joint Liability. 

1. In an action by an assignee, against an as^ 
signer of a negotiable note, it is not necessary 
to prove the execution of the note. 

2. The Indorsement must be proved. 

3. If the indorsement be by two persons, and 
the declaration avers that" it was indorsed by 
the defendants, by the name of A. B., it is suffi- 
cient 

4. Where the contract shows a joint liability, 
it is unnecessary to alledge or prove a partner- 
ship. 

[This was an action at law by Hugh R. 
Kendall against Joseph L. Freeman and S. 
Sibley.] 

Mr. Tiyon, for defendants. 

OPINION OF THE COURT. This action 
is brought on a promissory note; and the 
questions for decision are raised, by the 
<lemurrer of the defendants' counsel, to the 
first, second and third counts of the plain- 
tiff's declaration. In the first count the dec- 
laration sets forth, that "the Sutton Woolen 
Mills," by Joseph L. Freeman, their agent, 
made their certain promissory note, &c.; 
and, it is objected, there is no averment that 
the "Sutton Woolen Mills" are an incor- 
porated company, (an ordinary firm doing 
business in that name,) or for what purpose 
that name has been assumed. This action 
is not brought against the "Sutton Woolen 
Mills," but against the defendants, as in- 
dorsers of a note thus given. Now, is it 
necessary, in this action, for the plaintiff, 
who is assignee, to prove more than the as- 
signment? In the case of Jones v. Morgan, 
2 Camp. 474, Lord Ellenborough held that, 
in an adtion by the indorsee against the 
drawer of a bill of exchange, where the 
declaration contained an averment of ac- 
ceptance, the plaintiff was bound to prove 
it But this decision was overruled, in 
the case of Tanner v. Bean. 4 Bam. & C. 
312, and also in 6 Dowl. & R. 338. In the 

i [Reported by Hon. John McLean, Circuit 
ustice.J 



former case, Chief Justice Abbott remarked: 
"The acceptance, or nonacceptance, does not 
vary the responsibility of the indorser, ap- 
pearing on the declaration; it is, at all 
events, his duty to pay the bill when due, if 
the prior parties do not." And, in that ease, 
although the declaration contained an aver- 
ment that the bill had been accepted, yet 
the court held the acceptance need not be 
proved. 

To sustain the present action, it is not 
necessaiy to prove the execution of the note, 
but the indorsement of it by the defendants; 
and this is admitted by the demurrer. Lam- 
bert v. Oakes, 1 Ld. Raym. 443; 1 Salk. 
12T; 2 Phil. Ev. 22; Harris v. Bradley, 7 
Yerg. 310. 

It is further objected, that, in the first, 
second and third counts, it is alledged "that 
the said defendants, by the name and de- 
scription of Freeman and Sibley, to whom, 
or to whose order, the payment of the said 
sum of money was directed to be made, &c., 
indorsed the said note, and thereby became 
liable to pay," &c., without averring that 
the said Freeman and Sibley were partners, 
or by what means or authority the said 
note was so indorsed. , The averment is, that 
"the defendants, by the name of Freeman 
and Sibley, indorsed the note," &c.; and 
what more can be necessary? That the note 
was so indorsed, is admitted by the de- 
murrer. And does not the indorsement, 
thus made, make the defendants liable as 
indorsers? The indorsement shows a joint 
liability of the defendants; and, where they 
are so bound by the contract, it is never 
necessary to alledge a partnership. If the 
defendants, instead of admitting, had de- 
nied the assignment, it would have been 
necessary for the plaintiff to prove it This 
might have been done by showing a part- 
nership, and that the note was indorsed by 
one of the partners, in the name of the firm; 
or, that the defendants were present, and 
affixed, or assented t9 the signatures, as 
stated on the assignnient. In the former 
case, an allegation of partnership would 
have been necessary. Where a note is giv- 
en or assigned by A. and B., they may be 
sued as such, without any averment of 
partnership. They assume a joint respon- 
sibility, and, whether they are general part- 
ners or not, they are jointly bound by the 
contract The demurrer is overruled. Judg- 
ment, &e. 
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Case K"o. 7,693. 

KENDEPT V. The THEODORE KORNER. 

[3 Am. Law Reg. 47.] 

District Court, D. Maryland. 1854. 

Seamen's Wages — Jurisdiction ukder Treaty. 

Libel in rem for seaman's wages. 

The libellant [Henry Kendept] was a citi- 
zen of Bremen, to which place the barque 
belonged. The libellant came to this port in 
another vessel belonging to Bremen, and was 
transferred from said vessel in this port, to 
the barque Theodore Korner, to go a voyage 
to the Ghincha Islands and elsewhere. On 
the return of the barque to this port, the 
libellant left her, and filed this libel to re- 
cover his wages. The district court (GILES, 
District Judge) decided that by the terms 
of the treaty between our government and 
the Free Hanseatic Towns, this court had 
no jurisdiction of the case; that the libellant 
must apply to the consul for Bremen at 
this port, who is clothed with jurisdiction in 
all cases of dispute between masters of ves- 
sels and seamen, where the parties are citi- 
zens of Bremen. 

TANEY, Circuit Justice, affirmed this de- 
cree. 



Case No, 7,694. 

KENDRIOK V. EMMONS. 

[Holmes, 234; 6 Pish. Pat. Cas. 462; 4 O. G. 
398.] 1 

Circuit Court, D. Massachusetts. Aug. 1, 
1873. 

Patents— "Weavers' Harnesses." 

_ The device for gauging the size of the eye 
in the machine for making weaver's harnesses, 
described in the English patent to Ellis and 
Sladden, dated Jan. 15, 1864, No. 117, infringes 
the third and fourth claims of the patent origi- 
nally granted Joseph S. Winsor Jan. 2, 1855, 
reissued^ Feb. 11, 1873, for an improvement 
in machines for making weaver's harnesses. 

[Motion for provisional injunction. Suit 
brought [by John Kendrick against Thomas 
A. Emmons] upon reissued letters patent [No. 
5,282] for "improvement in machines for 
making weavers' harnesses," gi-anted Feb- 
ruary 11, 1873. The original patent [No. 
12,175] was granted to Joseph S. Winsor, 
Jammi-y 2, 1885, and extended seven years 
from the expiration of the original term.]2 

B. F. Thurston and W. W. Swan, for 
complainant. 
A. K. P. Joy, for defendant 

SHEPLEY, Circuit Judge. This Is a mo- 
tion for a preliminary injunction by the as- 
signee of the reissued patent No. 5282, dated 
Feb. 11, 1873, for an improvement in ma- 

1 [Reported by Jabez S. Holmes, Esq., and 
by Samuel S. Fisher, Esq., and here compiled 
and reprinted by permission. The syllabus and 
opinion are from Holmes, 234, and the state- 
ment is from 6 Fish. Pat. Cas. 462.] 

2 [From G Fish. Pat. Cas. 462.] 
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chines for making weavers' harnesses, the 
invention of Joseph S. Winsor, of Provi- 
dence. The defendant uses machines con- 
structed substantially in accordance with the 
English patent granted to James Ellis and 
Joseph Sladden the twelfth day of July, 
1804, dated the 15th of January, 1864, and 
numbered 117, for the year 1864. The origi- 
nal Winsor patent was dated Jan. 2, 1855; 
extended for seven years, and reissued, as 
above stated, in 1873. 

Infringement is claimed of the third, fourth, 
and eighth claims of the reissued patent. 
The two machines are each marvels of me- 
chanical Ingenuity and invention. As a 
whole, the English machine is clearly not 
substantially the same as the Winsor ma- 
chine in construction or mode of operation. 
The harness produced by the English ma- 
chine is, as a whole, a substantially differ- 
ent manufacture from that produced by the 
Winsor machine. But in the Winsor ma- 
chine there is a device called "fingers," which 
are located between the side bands to which 
the heddles are attached; the office of the 
fingers being to gauge the size of the eye 
or loop of the harness. These fingers are 
two pointed rods of metal, around each of 
which a half knot is tied, and the size of 
the eye or loop is determined by the dis- 
tance by which the fingers are separated from 
each other. The bifmrcated plate in the Eng- 
lish patent, as well as the two rods substi- 
tuted for it, and performing the same of- 
fice as the bifurcated plate, accomplish In 
substantially the same manner and for sub- 
stantially the same purpose what is accom- 
plished by the fingers operating in the Win- 
sor machine to gauge the size of the eye. As 
described In the English patent, this "fork 
then drops in betwixt the yam on each side 
of the noose, and which sets and holds the 
noose to its proper size and position, until 
the yam is again drawn out to the lappers." 
And in another place in the patent refer- 
ence is made to "a. noose which the fork 
takes hold of and retains It until another 
draw-out of the yarn is effected, and an- 
other noose is formed in like manner, and so 
on." 

The two machines were operated in the 
presence of the court and, from inspection 
of the respective machines In operation, the 
court is of opinion that the device in the 
English patent, which, is described as a 
fork, bifurcated plate, or retainer, is an in- 
fringement of the third claim In the Winsor 
patent, which claims "the fingers located be- 
tween the side bands and operating to 
gauge the size of the eye." As this device 
in the English machine is used in combi- 
nation with mechanism which operates to 
tighten or draw up the twine, out of which 
the next heddle is formed, the fourth claim 
of the reissued patent is also infringed. In- 
junction to issue, unless defendant will give 
bond to account for such profits and dam- 
ages as may be ascertained by final "decree, 
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and render -into court tlie usual account of 
manufacture and sales. Order accordingly, 

[NOTE. An injunction and an account were 
subsequently decreed (Case No. 7,695J, a refer- 
ence being made to a master to make an assess- 
ment for damages. Exceptions to the master's 
report were subsequently dismissed, and tlie re- 
port confirmed. Case No. 7,696. 

[For otlier cases involving this patent, see 
Kendricli: v. Emmons, Cases Nos. 7,695 and 
7,696.] 



Case Ho. 7,695. 

KENDRICK V. EMMONS. 

SAME V. NICHOLS. 

[2 Ban. & A. 208; i 9 O. G. 201.] 

Circuit Court, D. Massachusetts. Dec, 1875. 

Patents— Mistake in Description— Equivalent 
Devices— Foreign Patent— Effect of, 

1. An obvious mistake in description made in 
copying the specifications of a reissued patent, 
and which can easily "be corrected by reference 
to the other parts of ihe patent and the ma- 
chine described, does not impair the rights of 
the patentee. 

2. Under the act of 1839 [5 Stat- 353], an in- 
ventor had the right to take out his .patent for 
the full term, notwithstanding that he had ob- 
tained and published a foreign patent within 
six months. ' 

3. The provision of the act of 1839, with ref- 
erence to the effect of the invention of an 
American patentee having been patented in a 
foreign country more than six months prior to 
his application for a patent in the United States, 
refers to the fact of its having been patented 
in the foreign country by said patentee. If 
the foreign patent was taken out surreptitiously 
by some one who without the knowledge of the 
American inventor and without authority from 
him. in an endeavor to appropriate the benefits 
of the invention, the inventor would not there- 
by be deprived of his rights to an United States 
patent for the full term. 

4. Equivalent devices, acting in the same com- 
binations, to accomplish the same result as in 
the patented combinations, are not relieved from 
liability to the charge of infringement, because 
they accomplish more than the devices in the 
patented combinations. 

[Cited in Norton v. Jensen, 49 Fed. 863.] 

[These were bills in equity by John Ken- 
drick against Thomas A. Emmons and by 
the same plaintiff against John F. Nichols 
for an injunction and an account.] 

Chauneey Smith, Benjamin F. Thurston, 
and ■William W. Swan, for complainant. 

Benjamin F. Butler and A. K, P. Joy, for 
defendants. 

SHEPLBY, Circuit Judge. The principal 
questions presented in this case were fully 
heard and argued upon the motion for an 
injunction pendente lite. Upon a careful re- 
vision of the case and of all the new evi- 
dence now before the court, no good reason 
appears for any modification of the views 
expx'essed upon the hearing of the motion. 
The reasons are fully stated in the opinion 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by pex-- 
mission.] 
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upon that motlfin, and it is not necessary tc 
repeat them. The conclusion is that the bi- 
furcated plate in the English machine, con- 
structed substantially according to the pat- 
ent to Ellis and Sladdin, sealed July 12, 
1864, and sometimes described as the re- 
tainer or fork, as well as the contrivance 
substituted for it in the Sladdin machines 
in evidence, which perform the same ofiioe. 
are infringements of the third and fourth 
claims of the reissued patent No. 5,282 to 
Joseph Winsor, for an improvement in ma- 
chines for making weaver's harness. 

Additional evidence and elaborate opin- 
ions of experts have been introduced at 
the final hearing upon the disputed point, 
whether, in the machines of the Sladdin 
type, the size of the loop is gauged by the 
needle or by the retainer and its substitutes; 
■Question is also made whether the fingei*s 
in the Winsor machine, in fact, gauge and 
determine the size of the loops. The theo- 
ries of the defendants' experts upon this 
subject are ingenious and elaborate; but. 
upon a close examination of the two ma- 
chines, when operating to make heddles, 
one cannot fail to discover that, as a prac- 
tical result, the length of the loop in the 
heddle is limited in the Winsor machine by 
the fingers Wi and W3, and in the Sladdin 
machine by the bifurcated plate or retainer. 
Bach of these devices determines the size 
of the eye or loop by a gauge outside of the 
eye itself, and this operation constituted one 
of the prominent features of Winsor's inven- 
tion. This feature of his invention enables 
him to dispense with the use of the laying- 
bar around which the eye of the heddle 
had before been formed, and thus to dispose 
of one of the great obstacles in the way of 
making a loom-harness automatically, which 
Winsor was first to accomplish. This of- 
fice of determining the distance, from eacb 
other, of the two extremities of the eye by 
a. limiting device outside of the eye itself, 
the retainer of the English machine per- 
forms, for the same purpose and in sub- 
stantially the same manner, as the fingers? 
in the Winsor machine. 

The mistake in copying the specification 
in the reissued patent, by which the hooks 
are supposed to be described as gauging the 
length of the eyes, is so obviously a mistake 
in description, and so easily corrected by 
reference to the other parts of the patent 
and the machine described, that it does not 
impair the rights of the patentee. The 
word "they," when used in that clause of 
the specification for the second time evi- 
dently refers to the fingers and not the 
hooks as determining or gauging the size of 
the eye. 

It is contended that as letters patent ha^ 
been granted on the invention in Englanr 
in April, 1854, for the term of fourteen years 
from their date, prior to the application for 
letters patent of. the United States, the let- 
ters patent of the United States expired 
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with the English patent, and could not be 
legally extended after the expiration of that 
patent. 

The English patent was not sealed pre- 
vious to the loth of June, 1854. It was 
taken out surreptitiously by some one who, 
without the knowledge of the American in- 
ventor and without authority from him, en- 
deavored to appropriate the benefits of his 
invention. If a person had thus surrepti- 
tiously taken out letters patent in this coun- 
try for the invention of another who was 
•diligently perfecting his invention, he would 
not thereby have deprived the real inventor 
■of any rights. It is not believed that by 
taking out in advance an English patent he 
could accomplish more than he could have 
done by taking out letters patent in this 
country. Moreover, as the English patent 
was not sealed prior to June 15, 1854, it was 
not more than six months prior to the ap- 
plication for letters patent in this country, 
and, under the act of 1836, he had a right 
to take out his patent in this country for 
the full term, although he had taken out 
one in a foreign country, the same having 
been published at any time within six 
months next preceding the filing of his 
specifications and drawings. The act of 
1839 [supra], was not .intended to limit the 
inventor's rights under the act of 1836 [5 
Stat. 117], but to enlarge them. He still had 
the right to take out his patent for the 
full term, notwithstanding that he had ob- 
tained and published a foreign patent with- 
in six months. But, after the six months, 
he had, for a further specified time, a right 
to take out his patent, subject to the condi- 
tions and limitations specified in the act of 
1839. But the provision in the act of 1839, 
with reference to the effect of his invention 
having been patented in a foreign country 
more than six months prior to his applica- 
tion, evidently refers to the fact of its hav- 
ing been patented by him, the applicant for 
the American patent. 

In the interlocutory decree made on the 
motion for a preliminary injunction, and in 
what has hereinbefore been stated upon the 
subject of infringement, reference has been 
had solely to the infringement of the third 
and fourth claims of the reissued patent. 
The question of infringement of the eighth 
claim remains to be considered. 

The eighth claim is for: "8. The combi- 
nation of the sliding-bar, or its equivalent, 
and the rods, acting together, substantially 
as described, whereby the leese is preserved 
after it is formed, and the heddles drawn 
away from the locality where they are 
formed by the reception of the heddles as 
they are formed, on the stationary slats, 
and the movement of the sliding-bar, or its 
equivalent, and the band attached thereto, 
to which the heddles are tied in the process 
of formation." 

^^'insor's rights under this claim also are 
to be considered in the light of the fact that 



prior to the date of his invention there had 
never been a machine constructed in which 
was organized any apparatus for making the 
difficult side of a weaver's harness, com- 
bined with a sliding-bar, or its equivalent, 
for drawing away the heddles; nor had 
there, prior to the invention of Winsor, been 
any machine having any combination of the 
sliding-bar, or any equivalents of any such 
rods as are described in the Winsor patent, 
for receiving and preserving the leese of the 
heddles. The evidence in the record proves 
that the Winsor invention antedates any 
devices which are relied upon as anticipat- 
ing this portion of the Winsor invention. 

In the Ellis and Sladdin machine we find 
the same sliding-bar for removing the hed- 
dles from the locality where they are form- 
ed, combined with automatic arrangements 
for making the heddles. We find, also, slats 
securing, and preserving the leese supported 
by one end only, as in the Winsor machine, 
so as to afford the facility of securing the 
twine at one of their sides, or the other, by 
passing them by the end, and by receiving 
them as they are formed upon the free end, 
in combination, as in the Winsor machine, 
with the screws and yoke for moving the 
heddles along. The Ellis and Sladdin de- 
vices appear to be equivalent devices acting 
in the same combinations to accomplish the 
same result of preserving the leese after it 
is formed, and although they, by assisting 
to form the leese, do more than similar de- 
vices do in the Winsor patent, that does not 
relieve them from liability to the charge of 
infringement. The defendants must, there- 
fore, be held to have infringed the third, 
fourth, and eighth claims of the reissued 
patent. Decree for injunction and account 
as prayed for in the bill. 

[For another case involving this patent, see 
note to Kendrick v. Emmons, Case No. 7,694.] 



Case No. 7,696. 

KENDRIGK v. EMMONS. 

[3 Ban. & A. 623; i 15 O. G. 966.] 

Circuit Court, D. Massachusetts. Oct. 9, 1878. 

Patents— RoTALTT—AssESSMEST of Damages — 
Infringement. 
1. Where the defendant rendered before the 
master an account of the number of machines 
which he had made, some of which he represent- 
ed as infringing three claims of the patent, and 
others only one claim, and complainant proved 
a royalty for the use of machines similar to 
those employed by the defendant, and defend- 
ant admitted in writing "the license and the 
terms of the same as alleged" by the com- 
plainant, and then offered to verify the state- 
ment of his account that a large part of his 
machines infringed only one of the three claims, 
and the master held this evidence to be inad- 
missible, and assessed the damages for all the 
machines at the usual rate, to which ruling the 
defendant excepted: Held that such exception 
must be overruled. 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Ardcn, Esq., and here reprinted by per- 
mission.] 
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2. Whether, where a royalty had been' estab- 
lished, there can be, on an accounting, any le- 
gal ground for distinetion between the damages 
to be recovered for the infringement of a great- 
er or of a less number of claims of the patent, 
quaere. 

[This was a bill in equity by John Kend- 
rick against Thomas A. Emmons for an in- 
fringement of certain letters patent. On a 
motion for an interlocutory decree, an in- 
junction was ordered to issue unless the 
defendant should render an account to the 
court See Case No. 7,6&i. An injunction 
and an accounting were subsequently decreed 
(Id. 7,695), a reference being made to a mas- 
ter to assess the damages. The case is now 
heard on exceptions to the master's report] 

B. F. Thurston and W. W. Swan, for com- 
plainant 

A. K. P. Joy and J. E. Maynadier, for 
defendant 

LOWELL, District Judge. This case turns 
on a very narrow point The Interlocutory 
decree adjudged that the defendant infringed 
the third, fourth, and eighth claims of the 
plaintiff's patent, and referred to a master 
the assessment of damages. Before the mas- 
ter the defendant rendered an account of the 
number of machines which he had made, 
some of which he represented as infringing 
the three claims above mentioned, and others 
only the eighth claim. The complainant then 
alleged that he had "for many years, to the 
Imowledge of the defendant exacted and re- 
ceived from many other persons a royalty 
of two and a half mills upon all harness 
manufactured by the use of machines sim- 
ilar to those employed by the defendant," 
who thereupon admitted in writing, "the 
license and the terms of the same as alleged" 
by the plaintiff. Here the plaintiff rested 
his case. The respondent then offered to 
verify the statement of his account that a 
large part of his machines infringed only 
one of the three claims mentioned in the 
original decree. The master held this evi- 
dence to be inadmissible, and assessed dam- 
ages for all the machines at the usual rate. 
The defendant excepted to the exclusion of 
the evidence, and to the assessment 

We think it dear that the master was 
right There was no offer to prove that the 
plaintiff was accustomed to divide his royalty 
according to the greater or less amount of 
infringement, nor that any possible basis of 
computation could be found by which the 
master could assess the value of different 
claims, and vfe are not aware of any legal 
ground for such a distinction; but without 
deciding this point, the evidence as it stood 
justified and required the master to find 
that, for precisely such an infringement as 
was admitted here, precisely this royalty had 
been usually demanded and paid. There was 
no allegation of misunderstanding, or sur- 
prise; no request for leave to withdraw or 
qualify the admission, and nothing of that 



sort has been suggested in the argument to 
us; and upon the written statements of the 
parties themselves the assessment is legal 
and just, and is affirmed. Decree accord- 
ingly. 

[For another case involving this patent, see 
note to Kendrick v. Emmons, Case No. 7,694. 

[A reference being made to a master to 
make an assessment of damages, the case was 
then heard upon exceptions to his report, 
which report was affirmed. Case No. 7,696.] 



kendrick: v. NICHOLS. See Case No. 7,- 
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KENDRICK (UNITED STATES v.). See 
Case No. 15,519. 

JTENEDY (UNITED STATES v.). See Case 
No. 15,520. 

KENNAN V. UNITED STATES. See Case 
No. 10,750. 

KENNAN (UNITED STATES v.). See Case 
Ho. 15,521. 



Case No. 7,697. 

KENNARD v. CASS COUNTY. 

[3 Dill. 147; i 1 Cent Law J. 35.] 

Circuit Court W. D. Missouri. 1873. 

CoDPONS — How Declaked On — Requisites op 
Deolakatioit. 

1. The holder of coupons payable to bqarer, 
may sue thereon, without producing or being in- 
terested in the bonds to which they were origi- 
nally attached. 

2. Where there is no general authority in a 
public corporation to make negotiable paper, 
the special authority should be stated in the 
declaration, or by alleging the recital of the 
bond in that respect 

[Cited in Hopper v. Town of Covington, 118 

U. S. 151, 6 Sup. Ct 1027.] 
[Cited in Donaldson v. Butier Co. (Mo. Sup.) 

11 S. W. 572.] ^^ 

3. In declaring on coupons the instruments 
in suit should be identified on the face of the 
declaration by the number of the bond, date, 
sum and time of payment 

On demurrer to the petition. The petition 
seeks to recover on a large number of cou- 
pons. Each count is as follows: Plaintiff 
[James Kennard] states that the defendant 
herein, on the 11th day of July, 1870, made 
its certain instrument in writing commonly 
called a coupon, herewith filed, whereby de- 
fendant promised to pay to the bearer, on 
the 11th day of January, 1873, at etc., the 
sum of §25, the same being the interest due 
on the date last aforesaid on a certain bond 
issued by the defendant which said bond is 
therein mentioned. Plaintiff states that he 
is the owner, holder, and bearer of said cou- 
pon; that the defendant has failed to pay 
said coupon when due, although the same 
was duly presented for payment on the said 
11th day of January, 1873, etc., and pay- 
ment thereof refused: that said coupon re- 
mains due and unpaid, wherefore plaintiff 



1 [Reported by Hon. John E. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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demands judgment against defendant, etc. 
The defendant demurs for that (1) no cause 
of action is stated; (2) it is not stated that 
the bonds and coupons were made and is- 
sued by the county court of Cass county; 
(3) it is not stated that they were made in 
pursuance of any la-w of the state authoriz- 
ing their issue; and (4) no facts are stated 
sliowing that the county or its officers were 
authorized to issue said bonds and coupons. 

John D. Stephenson and Ewing & Smith, 
for plaintiff. 

*W. P. Hall, Gage & Ladd, and Robert Ad- 
ams, Jr., for the county. 
\ Before DILLON, Circuit Judge, and KRE- 
IvEL, District Judge. 

DILLON, Circuit Judge. The holder of 
coupons like those in suit may sue thereon 
although he be not the owner of the bonds 
from which they were detached; and under 
a declaration, properly framed, may recover 
without producing or being interested in the 
bonds. Thomson v. Lee Co., 3 Wall. [70 U. 
S.] 327; The City v. Lamson, 9 Wall. [76 U. 
S.] 477; McCoy v. Washington Co. [Case No. 
8,731], per Mr. Justice Grier. 

But where the maker is a county or other 
corporate body which has no inherent or 
general power to make such instruments, 
and can make them only by virtue of spe- 
cial authority, the principles of pleading re- 
quire that such authority should appear ei- 
ther by distinct averment of the special act 
conferring it, or by stating the recital of the 
bond in that respect The coupons, though 
detached, are related to the bonds to which 
they originally belonged, and by way of in- 
ducement or recital this relation ought to 
appear on the face of the declaration or pe- 
tition. The City v. Lamson, supra. 

These views are not inconsistent with the 
case of Chicago, B. & Q. R. Go. v. Otoe 
Co. [Case No. 2,667], which was, in some re- 
spects, peculiar, and where it was insisted 
that the pleader should state the facts show- 
ing that the county officers had the author- 
ity to issue the bonds, that is, should allege 
the election or other facts showing compli- 
ance with the preliminary steps on which 
the issue of the bonds was authorized; but 
this was held not to be necessary. 

Experience in other states has shown that 
it is also well that the coupons should be 
identified by the number of the bonds as 
well as by the date, amount, time of pay- 
ment, etc., of the coupons themselves, as 
thereby the danger of the same instrument 
being more than once put in suit is much 
diminished. 

For the reason that the authority of the 
county of Cass to issue the coupons ought 
to appear in the manner above stated, the 
demurrer is sustained, but the plaintiff may 
amend. Judgment accordingly. 

XOTE. The principle of the above decision 
ra-ii[ih-mod by Mr. Justice Miller in Thayer v. 



Montgomery Co. [Case No. 13,870]. Mode of 
declaring on coupons. Ring v. Johnson Co., 6 
Towa, 265; Wiley v. Board of Education, 11 
Minn. 371 [Gil. 268]; Thomson v. Lee Co., 3 
Wall. [70 U. S.] 327; The City v. Lamson, 
Wall. [76 TJ. S.] 477; McCoy v. Washington 
Co. [supra]. Limitation of actions on coupons. 
The City v. Lamson, 9 Wall. [76 U. S.] 478; 
Lexington v. Butler, 14 Wall. [81 TJ. S.] 282; 
McCoy V. Washington Co. [supra]; Clark v. 
Iowa City [20 Wall. (87 U. S.) 583], TJ. S. su- 
preme court, 1874. Coupons draw interest from 
the time they become due and payable. Aurora 
T. West, 7 Wall. [74 U. S.] 103; Gelpcke v. 
Dubuque, 1 Wall. [68 TJ. S.] 206; Burrou£:hs v. 
Commissioners of Richmond Co., 65 N. C. 234. 
Relation of detached coupons to the bonds fi-om 
which they were detached. See Clark v. Iowa 
City [supra], TJ. S. supreme court, February^ 
1874. 



KBNNEALLY (UNITED STATES v.). See 
Case No. 15,522. 



Case ]Sro. 7,698. 

Ex parte KENNEDY et aL 

[4 Granch, G. O. 462.] i 

Circuit Court, District of Columbia. March 
Term, 1834. 

Habeas Corpus— Esecdtion — Judgment — Ikreq- 

ULAKITY. 

An execution against two only, upon a judg- 
ment against three, without a suggestion of 
the death of one, is void, on its face. 

The return upon the habeas corpora, was, 
that the prisoners [Kennedy and Devlin] were- 
held upon writs of ca. sa. which stated the 
judgment to be against the prisoners and one 
Hugh Tierney, and required the officer to take 
the two prisoners only, without suggesting 
the death of Hugh Tierney. 

Mr. Hoban and Mr. Coxe, for prisoners. 

Z. C- Lee and Mr. Dunlop, contra. 

THE COURT (THRUSTON, Circuit Judge, 
absent) discharged the prisoners, being of 
opinion that the execution against two only, 
upon a judgment against three, without a sug- 
gestion of the death of one, was void on its 
face. See Tidd, Prac. 1029; Eac. Abr. tit. 
"Execution," G, 1; 2 Evans' Harris, 115, 303. 



Case No. 7,699. 

In re KENNEDY et aL 

[7 N. B. R. (1873) 337.] 2 

District Court, B. D. Michigan. 

Bankkuptct— Order of Adjudication— Service 
OP — Power of Federate Courts to Make Rules. 

1. Service of a copy of the order of adjudica- 
tion by publication is a right or privilege per- 
sonal to the bankrupt, and the delay in such 
service should not retard the general course of 
proceedings. If a marshal undertakes the serv- 
ice of the warrant, the service of tlie order of 
adjudication by him is a necessary incident ti> 
that duty. 

1 [Reported by Hon. William Cranch, Chief 
Judpe.] 

2 [Reprinted by permission.] 
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2. The return may be made wholly on the 
warrant, or separately on the warrant and order 
of adjudication. 

3. The United States district court has no 
power to make general rules, such power being 
vested elsewhere by section ten of the bankrupt 
act [of 1867 (14 Stat. 521)]. 

By BENJAMIN J. BROWN, Register: 

In this case some questions aiose perti- 
nent to the proceedings which the under- 
signed certifies for the opinion of the court. 
The derk transmitted to me a certified copy 
of the adjudication of bankruptcy, which, I 
am unoflacially advised, has been served up- 
on only one of the banki'upts; the other, a 
single man, being, at the time, absent from 
the state. The mai'shal adds to the return 
upon the warrant these words: "And I 
served a copy of the order of adjudication on 
Donald A. Kennedy and Angus Mackintosh, 
each by ." This statement is not com- 
plete, and no return appears upon the copy 
of the order of adjudication. Section 42 of 
the bankrupt law provides: "If the debtor 
has failed to appear in person or by attor- 
ney, a certified copy of the adjudication 
shall be served forthwith upon him, by de- 
livery or publication, in the manner herein- 
before provided for the service of the order 
to show cause." Service of an order to 
show cause "shall be made by publication, in 
such manner as the judge may direct." Sec- 
tion 40. I have uniformly construed a pow- 
er vested in the "court" as exercisable by the 
register in a case where there is no opposi- 
tion; otherwise, where the power is vested 
in the judge, eo nomine. I deem it my duty 
to call the attention of the com-t to the facts 
as peculiarly within my own knowledge, and 
to communicate my views thereon, which 
must necessarily assume an abstract form, 
as they are rather inquiries than opinions: 

First. I think it dear, if the marshal un- 
dertakes the service of the warrant, that the 
sex'vice of the order of adjudication by him 
is a necessary incident to that duty, although 
it is not embraced within the command of 
the writ. 

Second. That the return of such service 
should be made upon a copy of the order of 
adjudication, and not upon the warrant 

Third. That whether the copy of the order 
upon which the return is made should be 
filed with the derk or the register is a mat- 
ter of practice to be settled by rule. 

Fourth. That whether the petitioning cred- 
itor should move in obtaining the order of 
publication, equally with the mode in which 
the necessity for such order is to be brought 
to the attention of the judge, is likewise a 
matter of practice to be settled by rule. 

Fifth. That service of a copy of the order 
by publication is mainly a right or privilege 
pei'sonal to the bankrupt, and the delay in 
such service shoidd not retard the general 
course of proceedings; and upon the view 
here expressed I have acted in this case. 

All which is respectfully submitted. 



liONGYEAR, District Judge. As to the 
first and fifth, I concur with the register. 
As to the second, I think the return may be 
made wholly on the warrant, or separately 
on the warrant and order, but that the latter 
course is preferable. As to the third and 
fourth, I do not deem any general rule neces- 
sary; neither do I think this court has pow- 
er to make general rules, such power being 
vested elsewhere by an express provision of 
the act. See section 10 and rule 32. The 
derk will certify this decision to the regis- 
ter, Benjamin J, Brown, Esq. 



Case -No, 7,700. 

In re KENNEDY et al. 

[20 Pittsb. Leg. J. 193.] 

District Court, W. D. Pennsylvania. July 25, 
1873. 

Voluntary Bankbuptct — Costs — Pee of Solic- 
itor. 

1. A reasonable compensation to the solicitor 
of a voluntary bankrupt for his services in pre- 
paring the petition and schedules is a proper 
charge to be allowed out of the assets in the 
hands of the assignee as part of the costs in- 
curred in the administration of the bankrupt's 
estate. 

[Cited, but not followed, in Re Gies, Case No. 
5,407.] 

2. As such an allowance rests within the eq- 
uity of the coiurt, no application therefor will 
be entertained after the filing of the assignee's 
account and the issuance of an order for a 
meeting of creditors for final dividend. 

[In the matter of John D. Kennedy and 
Samuel B. Kennedy, bankrupts.] 
By SAMUEL HARPER, Register: 
At a meeting of the creditors ordered upon 
the application of the assignee under the 27th 
section of the bankrupt law [14 Stat. 529], 
held on the 4th day of June last, Messrs. 
Wiite & Slagle, solicitors for the bankrupts, 
filed a petition setting forth thehr services as 
such solicitors in the preparation of the 
bankrupts' petition and schedules, averring 
that they have received no compensation out 
of the funds remaining for distribution. As 
far as I can ascertain the question involved 
in this petition has never before been raised 
in this judicial distriel^ and I have no author- 
ity of this court to aid me in disposing of the 
prayer of the present petition. In re O'Hara 
[Case No. 10,465], dedded by this court, es- 
tablished the rule that the solicitor for the 
petitioning creditor in the case of involuntary 
bankruptcy is entitled to compensation out of 
the estate, upon the equitable principle that 
he who shares in a benefit should contribute 
a like share to the expenses incurred in real- 
izing the benefit. Although it cannot be said 
that the two cases are perfect parallels, yet 
it is a diflScult matter to show why the solicit- 
or should be paid out of the estate in one 
case and not in the other, when in both cases 
it is owing to the work of the solicitor that 
the estate of the bankrupt is brought into 
bankruptcy for distribution. It is true that 
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the law recognizes the right of the debtor to 
prepare and file his petition and schedules, 
and do all needful things in court in person— 
that he may dispense with the services of a 
solicitor. This, however, is his legal right 
only— the right does not invest him with the 
legal ability to exercise it. The same thing 
can be said with equal force of the creditor 
who petitions against his debtor. 

Whilst bankruptcy practice is by no means 
a complicated one, it is, however, so com- 
plete, thorough and precise in its details as 
to require a solicitor of considerable ability 
to prepare a petition and schedules conforma- 
ble to the requirements of the bankrupt act 
and general orders. A solicitor being neces- 
sary, it follows naturally that he should be 
compensated for his services. It has been 
said in Re Evans [Case No. 4,552], that he 
should prove his debt and secure a dividend, 
but that surely is not equitible. The services 
of a solicitor in such cases are not invoked 
until it has become certain that the debtor 
is unable to pay his debts in full, and it is 
not reasonable to expect a solicitor to do his 
work with the certainty that he will only re- 
ceive a percentage of a fair compensation for 
his labor. It is certain that no man sells 
goods, lends money or renders services to an- 
other unless he believes that he will be paid 
in full, and it is equally certain that if he 
has doubts even of payment in full he will 
neither sell, lend nor labor. It is unrea- 
sonable to expect a solicitor in bankruptcy 
to become an exception to this rule. 

The more I consider this application the 
more it strikes me as a meritorious one. It is 
an exception to the usual practice. In all 
cases the standard of compensation is agreed 
upon between the solicitor and the bankrupt, 
and rarely ever is the amount known to the 
creditors or the court whether it be reasona- 
ble or excessive. The compensation in such 
cases is of course paid out of the bankrupt's 
assets, and it is properly, I think, said in 
Re Eosenfield [Case No. 12,057], that the 
solicitor may demand and receive a rea- 
sonable compensation before rendering his 
services, and the payment will be valid. Now 
in this matter the solicitors have not received 
any payment whatever for their services, and 
I can see no reason in principle why they 
should not be compensated out of the estate 
in bankruptcy when they might have been 
paid out of the assets just before the petition 
was filed, especially as they submit to the 
judgment of the court in regard to the amount 
of such compensation. If ttie payment made 
by a debtor for preparing his petition and 
schedules in bankruptcy be not a valid pay- 
ment, it will be impossible for an insolvent 
debtor ever to comply with the requirements 
of the bankrupt law by going into voluntary 
bankruptcy in order to secure an equal distri- 
bution of his assets among his creditors. The 
general orders in bankruptcy require such 
particularity in regard to the necessary state- 
ments and the omission of interlineations and 



abbreviations in the preparation of the peti- 
tion and schedules that a solicitor is abso- 
lutely necessary. If, as was said in He Rosen- 
field, already cited, that the payment out 
of the assets of a reasonable compensation 
before the filing of the petition will be valid, 
it is difficult to see why such a payment should 
not be made after the petition is filed. In 
either case it is payment out of the assets 
and it seems to be immaterial at what point 
of time the payment is made. 

I think the reasons given in Re O'Hara, 
already cited, can fairly be applied to this 
question, and I refer to that case for a fuller 
statement of my views. This is a case of a 
co-partnership consisting of two partners, and 
required a schedule of the debts and invento- 
ry of the assets of the firm, and a separate 
schedule and inventory of each of the part- 
ners. I recommend an allowance of one^hun- 
dred dollars. 

Should the court affirm this opinion, I have 
a further recommendation to make in regard 
to the time that all future applications of this 
kind should be made. This petition was filed 
at the last meeting when the final account of 
the assignee was audited, and when the final 
distribution of the estate should have been 
ordered, and that the question should bo 
fairly considered a delay in the disti-ibution 
has occurred. All questions relating to the 
assets should be settled and disposed of be- 
fore such a meeting is held, and as the al- 
lowance of a claim of this kind does not rest 
on any provision of the statute but in the 
equity of the court, I recommend that no ap- 
plication of this character be entertained after 
the filing of the assignees' final account and 
the issuance of an order for a meeting of 
creditors for final distribution. 

McCANt)LESS, District Judge. The deci- 
sion of the register is approved, * * * and 
the assignee is directed to draw a check on 
the fund in his hands for $100, payable to the 
order of White & Slagle. 
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Case No. 7,701. 

KENNEDY et al. v. DODGE et al. 

[1 Ben. 311.] i 

District Courts S. D. New York. Aug., 1867. 

Damage to Oabgo — Delivery — Negligence of 
Master in Overloading Pier— Recoupment. 

1. Where a ship arrived in New York, with 
cargo consigned to respondents, and they had 
notice of the landing of it, and took part of it 
away, but before they had removed it all, the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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•master of the ship had overloaded the pier with - 
other goods, and it gare way, and part of the 
respondent's goods were thrown into the water 
and damaged; there being an agreement be- 
tween the shipowners and the respondents by 
which the former employed a watchman, at re- 
spondents' expense, to watch "goods that were 
not removed from the pier, over night; and the 
shipowners sued lie respondents for freight, 
and the latter set up as a defence the injury to 
the cargo: Edd, that witti regard to cargoes 
arriving at tiiis port under ordinary bills of 
lading from foreign countries, landing them at 
a proper time, and upon a proper dock, with no- 
tice to the owners, is equivalent to a delivery, 
[Cited in Irzo v. Perkins, 10 Fed. 780.] 

2. After such landing and notice, the owner 
takes all the risks arising from every cause, ex- 
cept that which proceeds from the ship herself. 

3. The notice to the respondents was not a 
notice against the wrongful act of the ship 
in overloading the pier, or against a defective 
pier. 

4. The master of the ship was clearly liable 
for the damage to the cargo, for it was by his 
act, in overloading the pier, that the goods were 
injured. 

[Cited in The City of Lincoln, 25 Fed. 838.] 

5. That act of his was not malicious or in- 
tentional, but was comTpitted in the ordinary 
discharge of his duties as master, and within 
the scope of his powers as the agent ot the 
owners, and that iiie ship was liable therefor. 

6. Whether the master had reason to sup- 
I)ose that the pier was not safe or not, was 
not material. 

7. The damages to the cargo could be re- 
couped in this suit for freight. But the re- 
spondents could not have an affirmative decree 
in their favor, if that damage exceeded the 
freight. 

[Cited in Ebert v. The Reuben Doud, 3 Fed. 
521; The Ciampa Emilia, 39 Fed. 127.] 

8. The injury to the cargo, and the expense 
incurred in recovering it from the water, were 
proper items of such damage. 

This -was a libel in personam, brought by 
[James Kennedy and others] the o"wners of 
the ship Jeremiah Thompson, to recover the 
freight money on a considerable quantity of 
tin plate and iron rods, shipped on board 
the Thompson at Liverpool, by Phelps, 
James & Co., and consigned to the respond- 
ents [William B. Dodge and others] in New 
York. The bill of lading was in the ordi- 
nary form, and the libel alleged perform- 
ance of the contract, including the delivery 
of the goods at this port The answer ad- 
mitted that the goods were shipped as stated, 
and arrived at this port, but averred that 
they were not delivered in good order; that, 
on the contrary, the cargo of the ship was 
discharged in such an unskillful and negli- 
gent manner, that the dock on which it was 
placed broke down, and three hundred and 
thirteen boxes of the tin plate were precipi- 
• tated into the river and greatly damaged. 
The answer also averred that the respond- 
ents were at great expense in recovering 
them, which, with the injury to the plates 
in being immersed in the water, amounted 
to more than the freight money sued for. 
The respondents asked to recoup and set off 
this damage and expense, to the extent of 
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the libellants' claim for freight, and to re- 
cover the balance.- 

Beebe, Dean & Donohue, for libellants. 
Phelps & Fuller, for respondents. 

SHIPMAJSr, District Judge. Before stat- 
ing and applying the legal principles whicli 
must govern this case, it will be proper to 
state the facts which were developed on the 
trial. I find the following facts proved: 1. 
That the ship arrived at this port about the 
11th of August, 1866, with a general cargo, 
including the tin plate and iron rods men- 
tioned in. the bill of lading, and also a con- 
siderable quantity of pig iron and other 
freight for other parties. (2) That, on the 
application of the ship, the harbor-master 
assigned her a berth at pier No. 45, East 
river, which she took, and proceeded to un- 
load her cargo, which she continued to do 
for several days. (3) That the pier was a 
good one, with sufficient strength to have 
supported the cargo had it been properly 
placed thereon. '(4) That as the cargo was 
discharged from time to time, the respond- 
ents had notice of the landing of that part 
of it which belonged to them, and took por- 
tions of it from time to time to their ware- 
houses, as was convenient. (5) That before 
they had removed it all, the ship had so 
overloaded the bridge of the dock with other 
cargo, and especially with the iron, that it 
gave way, and precipitated a portion of the 
respondents' goods into the river. (6) That 
the goods were thereby damaged, and the 
respondents incurred expense in recovering 
them from the water. (7) That by a stand- 
ing agreement between the ship, or her own- 
ers, and the respondents, when the latter 
had goods on the dock, landed from ships 
owned by the libellants, and such goods re- 
mained on the dock over night, the mas- 
ter or agent of the ship was to emplay a 
night watchman to watch the goods, at the 
expense of the respondents, and that they 
did so in this case. 

Now, it is insisted by the libellants that 
these goods were delivered to the respond- 
ents when they were placed on the dock with 
notice to them, and were consequently at 
their risk thereafter. . With regard to car- 
goes arriving at this port under ordinary 
bills of lading from foreign countries, land- 
ing them at a proper time and upon a proper 
dock, with notice to the owners, is equiva- 
lent to a delivery. After such landing and 
notice, the owner takes all the risks arising 
from every other cause except that which 
proceeds from the ship itself. The parties 
to this suit evidently recognized this rule 
of law, when the watchman was employed 
at the expense of the respondents to watch 
this tin during the night time. Had this tin 
been stolen, or removed by other parties with- 
out the intervention of the officers or agents 
of the ship,' or damaged by the elements, the 
ship could not have been made responsible. 
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But this does not meet the question before 
the court The clear proof is, that the pier 
Avas broken down by the weight of the iron 
placed upon it by direction of the master. 
He, and not the respondents, selected the 
dock, and he broke it down, • The fact that 
the respondents did not instantly remove 
their goods on their being landed, is no 
answer. The notice to them was not a no- 
tice against the wrongful and destructive acts 
of the ship in discharging the rest of her 
cargo, nor against a defective pier. The 
master had no more right to break the dock 
down and precipitate this tin into the water, 
tlian he would have had to pile his iron on 
orates of crockery and crush them. I at- 
tribute to him no intention to injure the pier 
or the respondents' goods. I am speaking of 
the legal, and not the moral quality of his 
acts. He doubtless thought the dock would 
support the load he was placing upon it, 
but the result proved that he was mistaken. 
The consequences of that mistake are not to 
fall on the owners of the cargo, when they 
had no agency in causing it. 

The only doubt I have felt in the case is 
in relation to the responsibility of the ship 
for the damages. The master is clearly lia- 
ble, for it was by his act that the goods 
were injured. There was a constructive de- 
livery, and the question has arisen in my 
mind, whether, after such constructive de- 
livery, the wrongful act of the master in 
damaging the goods can be visited on the 
ship. But this wrongful act was not ma- 
licious or intentional on his part, but was 
one committed in the ordinary discharge of 
his duties as master, and within the scope 
of his powers as the agent of the owners. 
For this I think the ship is liable. 

Much stress was, during the hearing, laid 
on the fact that the master had no notice, 
nor any reason to suspect that the pier was 
not perfectly safe, and sufficiently strong to 
support the load he was placing upon it 
There is, however, some evidence that he 
had doubts on this point But whether he 
did or not, is not material here. A ship is 
bound to deliver her cargo in a proper place 
— that is, a place proper for the amount that 
is to be landed, and which it is to support 
at any one time. Vose v. Allen [Case No. 
17,005], 2 Judge Ingersoll's remarks. This 
dock or place is selected by the ship, and it is 
for her and not for t-he owners of the cargo, 
to see that it is sufficient to support the load 
that she places upon it, and that the weight 
of the cargo is properly distributed over the 
pier, so as to secure its safety. 

The only remaining question is, whether 
the damages of the respondents, arising out 
of this accident, can be recouped against the 
claim for freight, and if there is a balance 
in their favor, whether it can be recovered 
in this suit 

2 It is reported on appeal in [Case No. 17,006.] 



That the damages suffered by the respond- 
ents can be recouped from the freight money, 
which the libellants would otherwise recover, 
appears to be settled upon authority. Eearse 
V. Ropes [Case No. 1,192]; Snow v. Camith 
[Id. 13.144]; Thatcher v. McCulloh [Id. 13,- 
862]; Bradstreet v. Heran [Id. 1,792]; Ze- 
rega v. Poppe [Id. 18,213]. By way of re- 
coupment, the respondents can, as the dam- 
ages arise out of the same transaction, ex- 
tinguish a portion or all the claim of the 
libellants. 

But they can go no further. The court can- 
not pronounce in their favor for any sum in 
which their damages may exceed the amount 
of the libellants' demand. In Nicholls v. 
Tremlett [Case No. 10,247], the court says: 
"The admiralty does not take cognizance of 
pleas in set-off, no statute having given it 
that authority, and it has been thought by 
some that a distinct claim by the respond- 
ent, founded upon the violation of the con- 
tract by the libellant, is in the nature of a 
set-off, and so not cognizable by this court. 
But I am of opinion that where the counter- 
claim is founded upon the same charter 
party, the respondent may set it up in his 
answer, so that the damages that he has 
sustained may be recouped from the amount 
which the libellant might recover. But in 
this case, if the damages sustained by the re- 
spondent should exceed the just claim of the 
libellant, the court can give no decx-ee for 
the excess, the utmost effect being to dimin- 
ish or extinguish the claim of the libellant; 
nor could the respondent afterward main- 
tain a suit for such excess. He can not be 
permitted to split up his demand and liti- 
gate the same question twice. Having once 
voluntarily submitted his claim for damages 
to the court, he must be content with such 
relief as the tribunal may afford him." 

I understand this to be a correct state- 
ment of the law both in the admiralty and 
common law courts. Sickles v. Pattison, 14 
Wend, 257. And it follows that this court 
can render no judgment for the respondents 
to recover any excess beyond the libellants' 
just claim. Had the respondents filed a 
cross or independent libel they would have 
recovered their whole damages. But it is 
too late now. They must content them- 
selves with the diminution or extinguishment 
of the libellants' just claim. 

Let an order be entered referring the case 
to a commissioner to take the proofs, and 
report to this court the amount of freight 
which would be due to the libellants under 
the bill of lading, and the amount of dam- 
age which the respondents have suffered by 
the injury to their goods from the cause 
mentioned in the answer, together with the 
expense which they incurred in recovering 
it from the water. On the coming in of the 
report a final decree will be entered in con- 
formity with the rules laid down in this 
opinion. 
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Case 'No. 7,701a. 

KENNEDY et al. t. FIRST NAT. BANK. 

[5 Cin. Law Bui. 219.] 

Circuit Court, D. Indiana. March, 1880. 

Banks and Basking— Unadthobtzbd Act of 

rilESIDENT— BaTIFICATION. 

FThe act of a bank president in discounting 
■with another hank, without authority, a note 
made to the cashier of his own hank, and hay- 
ing the proceeds placed to the credit of his 
(bank, from which he obtained an equal sum for 
his personal benefit by misrejpresentmg the 
character of the transaction to his cashier. Held 
to have been ratified by his bank, through the 
action of its cashier in drawing for the proceeds 
of the note, and, together with the vice presi- 
dent, accepting and approving a statement of 
the account sent to them at the end ot tHe 
month by the discounting bank.] 

[This was an action by Robert F. Kennedy 
and others against the First National Bank 
of Monticello to recover money.] 

GRESHAM, District Judge. On the 2d day 
of January, 1879, the Central Bank of In- 
dianapolis discounted a note made by A. W. 
Reynolds and Jc^eph C. Wilson to H, Ham- 
lin, cashier of the First National Bank of 
Llonticello, for $2,500, at ninety days. The 
note was indorsed: "Pay to I. Taylor, A. C, 
or order, for a'edit. Joseph G. Wilson, Pres- 
ident First National Bank, Monticello, In- 
diana." The proceeds, less the discount, were 
placed to the credit of the defendant. The 
Monticello Bank was a correspondent of the 
Central Bank, and for some time previous 
to this transaction had kept an account with 
it Wilson, one of "the makers and president 
of the Monticello Bank, wrote to the Central 
Bank, asking if he would rediscount some 
of his bank notes. After thus writing to 
the GentiVl Bank, Wilson came to Indian- 
apolis, and presented a note, of which the 
note in suit is a renewal, for discoimt. The 
Central Bank discounted the note, believing 
in gopd faith that it belonged to the Monti- 
cello Bank, and that Wilson was acting for 
said bank. The proceeds were placed to the 
credit of the Monticello Bank by Wilson's 
direction. At this time the account of the 
aionticello Bank with the Central Bank was 
overdrawn ?587. The Monticello Bank pro- 
ceeded to draw upon this account in the usual 
course of business, as is shown by a state- 
ment rendered February 1, 1879, by the Cen- 
tral Bank- This statement shows that on the 
2d of January the proceeds of the note, ?2,- 
434 72, were placed to the credit of the Mon- 
ticello Bank. In due course of mail, the vice 
president acknowledged the receipt and cor- 
rectness of this statement, and Hamlin, the 
cashier, sweai's that he saw the statement 
and approved it When Wilson returned, in- 
stead of reporting to Hamlin just how he 
had raised the money at Indianapolis, he 
stated that he had placed to the credit of 
the bank, with the plaintifC, §2,434.72. Be- 
lieving what Wilson told him to be true, 
Hamlin then gave Wilson credit on his pri- 
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vate account in the Monticello Bank for this 
sum. This note was not paid at maturity, 
and the note in suit was executed in renewal. 
It is not denied that the Central Bank, up 
to and after the renewal, in good faith, be- 
lieved the Monticello Bank knew what Wil- 
son had done, and approved of it It seems 
that Wilson deceived both banks, and the 
question is, which shall sustain the loss? 
Hamlin, the cashier, and the payee in the 
note, was the proper person to indorse it 
The president of the bank has no authority, 
by virtue of his office, to indorse his bank's 
paper. The cashier has charge of the bank's 
money and its notes; he is its proper ex- 
ecutive officer; and clearly he, and not tlie 
president, is the proper person to indorse its 
paper. But, in view of what occurred in 
this case, it will not do to say that this trans- 
action was not between the two banks. The 
Central Bank discoimted the paper for Wil-. 
son as president of the Monticello Bank, and 
placed to its credit the proceeds. After the 
latter bank was informed of this by letter, 
it drew upon these proceeds, the cashier 
signing the checks. At the end of a month 
a statement of account was forwarded by 
the Central Bank, in the usual course of 
business, to the Monticello Bank, and its eor- 
reotness was approved by both the vice pres- 
ident and the cashier. It thus had knowl- 
edge of what had occurred, and ratified Wil- 
son's act. Corporations are bound by the 
acts of their officers engaged in the busi- 
ness of their employment The vice president 
and cashier received the statement forwarded 
by the Central Bank. They approved the 
correctness of this statement, and their ap- 
proval was the approval of tiie bank. The 
credit given to the Monticello Bank by the 
Central Bank was accepted by the former, 
and it is no longer material whether Wilson's 
act was authorized or imauthorized. Finding 
and judgment for the plaintiff for the amount 
of the note and interest 
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KENNEDY v. GORMAN. 
[4 Cranch, C. C. 347.] i 

Circuit Court, District of Columbia. Nov. 

Term, 1833. 

Obetiorari— Justice op the Peace. 

A certiorari will lie from the circuit court D. 
C, to a justice of the peace who is proceeding 
in a case in which he has no jurisdiction. It 
will issue, upon the affidavit of the defendant. 
It is the proper writ when a justice of the peace 
usurps a jurisdiction which belongs exclusively 
to this court If the justice has no jurisdiction 
in the case, his proceedings are absolutely void, 
and this court will proceed to try the cause ac- 
cording to law. 

The defendant Gorman, obtained a cer- 
tiorari, upon his own affidavit, directed to 
John Chalmers, Esq., a justice of the peace, 



1 [Reported by Hon. William Oraneh, Chief 
Judge.] 
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to bring up a cause depending before Mm, 
in wbich James Kennedy was plaintiff, and 
the said Jolin B. Gorman, defendant Upon 
the return it appeared that the suit was up- 
on a prison bounds bond in the penalty of 
?100; and that the debt due upon the bond 
amounted to $54.16; which exceeded the 
jurisdiction of the justice, and that he had 
rendered judgment upon the verdict of a 
jury before the certiorari was served. 

air. Giberson, for plaintiff, moved to quash 
the writ of certiorari, on the groimd that 
this court had no power to issue it. 

Jlr. Bradley, contra, cited Tidd, Prac. 399, 
414, 416. 

CRANOH, Chief Judge (nem. con.). It ap- 
pears that the sum to be recovered, under the 
penalty of this bond, was $54.16, which ex- 
ceeds the jurisdiction of thfe justice. This 
court, having the same powers as the other 
circuit courts had at the time when this court 
was established, has power to issue all writs 
necessary to the exercise of its jurisdiction, 
and agreeable to principles and usages of 
law. When a justice of the peace, in any 
particular case, usurps a jurisdiction exclu- 
sively vested in this court, some writ is neces- 
sary to enable this court to exercise its ju- 
risdiction in that ease. Wben such a case 
occurs, this court has no means of ascer- 
taining whether it be a case exclusively with- 
in its jurisdiction, but by an examination of 
the proceeding of the justice; and that can- 
not be done unless his proceedings are 
brought before the court; and this can only 
be done agreeably to the principles and 
usages of law, by a writ of certiorari. The 
writ therefore, has properly issued upon the 
suggestion contained in the petition and 
verified by affidavit. The proceedings of the 
justice are now before us, by which it ap- 
pears that the amount of debt and damages, 
at the time the cause was before him, ex- 
ceeded the sum of §50, whether we consider 
the penalty of the bond, or the amount recov- 
erable under its condition. 

But it appears, also, that the justice had 
rendered judgment before he was served 
with the writ of certiorari. What, then, is 
this court to do? Remand the cause to the 
justice with a procedendo; or, considering 
the judgment as absolutely void because 
coram non judice, shaU the court proceed to 
try the cause in the same manner as if tne 
defendant had been brought before the court 
by the usual process of capias ad responden- 
dum? If it had appeared by the petition and 
affidavit that the cause was within the ju- 
risdiction of the justice, it would equally 
have appeared not to be within the jurisdic- 
tion of this court, and the writ of certiorari, 
therefore, would not have been necessary or 
proper; for in that case we could only exer- 
cise an appellate jurisdiction, and in the 
mode pointed out by law. And, if the same 
had appeared upon the return of the cer- 
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tiorari, this court must have awarded a pro- 
cedendo. But in the present case this court 
had and has original jm-isdiction. The judg- 
ment of the justice was coram non judice and 
void; and this court must proceed to try the 
cause according to law; and if the defend- 
ant has appeared, the plaintiff may file his 
declaration, and proceed as in other causes 
of the like nature. 
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KENNEDY et al. v. INDIANAPOLIS et al. 

[11 Biss. 13.] 1 

Circuit Court, D. Indiana. March, 1878.2 

Eminent Domain — Condemitation op Land for 
Caxal — Fee — Benefits Set Off agaixst Dam- 
ages—Benefits AXD Damages Eqcal — Condi- 
tional Fee — Abandonment of Canai. — Re- 
verting OP Fee— Rights op Property Owners 
— Loss OF Bbsbpits — Fee in Street where 
Canal Was. 

1. The supreme court of Indiana having de- 
cided that where a canal is constructed by the 
state and damages paid for the property, the 
state acquires the fee to the bed of the canal 
and not a mere easement, this court will follow 
such construction of the laws of the state. 

2. The Indiana supreme court having also 
decided that it was competent for the commis- 
sioners in assessing the damages to the property 
owners, to consider also the benefits which 
would result to them from the construction of 
the worli; this court will consider that as the 
settled rule of the state, 

[See note at end of case.] 

3. But if the commissioners assess the benefits 
as equal to the damages, and hence find no dam- 
ages to be paid, the state acquires only a condi- 
tional fee in the property taken, the condition 
being that the work shall be proceeded with and 
the benefits actually received by the property 
owners. 

4. And where upon the construction of a 
canal by the state, the commissioners assessed 
the benefits to the property owners as equal to 
their damages, and the canal was abandoned 
immediately after its constraction, it was held 
that the benefits to property owners which were 
taken into consideration by the commissioners in 
assessing the damages, having failed by reason 
of the abandonment of the canal by the state, 
the fee to the bed and banks of tlie canal re- 
verted to the property owners and did not pass 
to the grantees of the state. 

[See note at end of case.] 

5. If the state takes possession of a public 
street wherein to construct a canal, and aban- 
dons the canal upon its construction, a con- 
veyance by the state of the canal, its bed and 
banks, will not pass the title to the street. Up- 
on the abandonment of the canal the public 
and the abutting property owners become re-in- 
vested with their rights. 

[Distinguished in Mason v. Lake Erie, E. & 
S. W. Ry. Co., 1 Fed. 714.] 

[This was a bill in equity by John S. Ken- 
nedy and others, trustees, against the city 
of Indianapolis and others.] 

T. A. Hendricks and A. G. Porter, for 
plaintiffs. 
S. Claypool, for cicy of Indianapolis. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Aflarmed in 103 U. S. 599.] 
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David Turpie and Harris & CaHdns, for 
lot-owners. 

Before DRUMMOND, Circuit Judge, and 
GRESHAM, District Judge. 

DRUMMOND, Circuit Judge. By the leg- 
islation of this state, commenced in 1832 and 
ending in 1836, various systems of internal 
improvement wex-e inaugurated and direct- 
ed to be carried into effect; among others 
was the construction of a canal, connecting 
the Wabash and Erie Canal with the Ohio 
river, and it was provided that this canal, 
called the "Central Canal," should be con- 
structed by the way of Indianapolis. Ac- 
cordingly the work was commenced and 
executed to a greater or less extent in 1837, 
1838, and 1839. T^e controversy in this 
case grows out of the construction of the 
Central Canal between Market street in In- 
dianapolis and the southern part of the city 
along Missouri street and through a part of 
blocks 121, 125 and 126. The canal seems 
not to have encroached on any part of 
block 128. 

One of the questions in the case is, as to 
the extent of the completion of the canal be- 
tween Market street and the southern termi- 
nus of the city. I have assumed that the 
conclusions drawn by their counsel from the 
plaintiffs' testimony are substantially cor- 
rect, viz.: That there was an excavation 
made under the authority of the state; that 
there was a tow-path more or less finished, 
and that there was water drawn into the 
canal between Market street and the south- 
ern portion of the city. It is true that, ac- 
cording to the testimony of the defendant's 
witnesses, some portions of the bed of the 
canal might be said to be in an unfinished 
condition. Stumps were left in various 
parts, and there is doubt whether the whole 
of the tow-path, even on one side, was en- 
tirely finished. But perhaps where these 
stumps were left the canal was deeper, and 
when the water came in it would be so 
deep there could be navigation upon the 
canal notwithstanding those stumps. 

I have assumed, therefore, that there was 
a canal made; that there was an excava- 
tion, and that water flowed into that exca- 
vation, and some kinds of boats could be 
navigated there. In fact, however, there 
never was any use of this portion of the 
canal as a navigable canal, and immediately 
after the canal was so far made, various 
obstructions were placed across it and in it, 
so that it could not have been used as a 
navigable canal. For example, there was a 
bridge placed across it at Washington 
street, and another at Kentucky avenue, not 
constructed as upon a canal. There were 
timbers thrown across the canal; there were 
fences and stakes placed in it, and there 
was, almost immediately after the work 
was, as it is said, completed, and after it 
had been received as a finished work by 
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the engineer, an abandonment of it by the 
state as a canal. The state ceased to carry 
out the general plan that had been adopt- 
ed by its legislation, and proclaimed, so to 
speak, to the world that it was incapable of 
executing it, and all that there was remain- 
ing of this proposed canal from Market 
street south through the premises in contro- 
versy was an excavation through which 
water flowed, to run a mill in the southern 
part of the city. There were occasionally 
small boats there, but there was no regular 
canal-boat ever taken through this portion 
of the canal, although there seems to have 
been a lock at Market sti*eet. 

It Is necessary now to consider the status 
of the owners of the property upon this por- 
tion of the canal. The town of Indianap- 
olis had been laid off by the state upon 
lands that had been granted to it by the 
United States for the capital of the state. 
It had been laid off into streets and lots, 
and among the streets thus laid off was 
Missouri street, and the lots were sold abut- 
ting upon that street as upon others, and by 
the rule of law established by the supreme 
court of this state, as I understand, in the 
absence of any clear intent shown by the 
owner, or indicated upon the plat of the 
town to the contrary, the abutting owners 
owned the lots to the center of the street, 
subject to an easement on the pait of the 
public. So that Missouri street being thus 
laid off under the authority of the state and 
lots sold abutting on it, the owners of those 
lots owned to the center of the street, sub- 
ject to the public use. There does not seem 
to have been any permission granted to the 
state^by the town authorizing it to con- 
struct a canal along Missouri street. Nor 
does there seem to have been any permis- 
sion granted by the abutting owners nor any 
compensation given to them by the state, 
but the state, by virtue of its sovereign pow- 
er, assumed control of Missouri street and 
constructed a canal upon it, on the basis 
that it had the right so to do. There was 
then this public street laid off by the state 
as one among the public highways of the 
town of Indianapolis. There was this right 
of the abutting owners in the property at 
the time the canal was there made. 

Blocks 121, 125 and 126 were the property, 
at the time the canal was run through 
them, of two persons, Van Blaricum and 
Coe. Van Blaricum claimed compensation 
in damages when the canal was proposed 
to be constructed through his land, and 
adopted the proceedings pointed out by the 
law to obtain them. The commissioners ap- 
pointed reported that the benefits which he 
would receive from the construction of the 
canal equaled any damages that his prop- 
erty might sustain; and therefore, allowed 
him no compensation in money for taking 
his property. 

It is alleged that Coe waived any right he 
might have had to damages. This is denied 
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in the ansT^er, and there is no proof upon 
the subject one way or the other. It may 
be said here that there is no controversy 
but that the defendants -who now claim 
rights in that portion of the canal in these 
three bloclcs, have the original title of Van 
Blaricum and Coe. 

iS'ow, this being the state of the ease in re- 
lation to this property, the question is, what 
rights had the state acquired either upon 
ilissouri street or upon blocks 121, 125 and 
126; and if the state acquired rights how 
are they affected by what has taken place 
since this portion of the canal was opened. 
It may be observed that there is no question 
but that the plaintiffs or their mortgagors 
have whatever rights the state had at the 
time the conveyance was made to its gran- 
*^ees in 1850. 

The plaintiffs in this case filed their bill to 
quiet the title to the land in controversy— 
the bed of the canal and its banks from 
Market street south— for the reason, as al- 
leged, that it belongs to the Indianapolis, 
Cincinnati and Lafayette Railroad Com- 
pany; and that they are trustees of mort- 
gages which have been given by railroad 
companies of which that is the successor 
and representative; and that they have 
called upon the railroad company to pro- 
tect its rights to this property, and that it 
has declined; and, therefore, they, as trus- 
tees of mortgages, have filed a bill for the 
protection of those rights. 

It has been decided by the supreme court 
of this state, in the case of Water Works Co. 
V. Burkhart, 41 Ind. 364, that, by virtue of 
the legislation which existed at the time 
this canal was constructed, the state, when 
damages were given for the use of the prop- 
erty, acquired the fee in the soil— in the bed 
of the canal,— and, although that is contrary 
to the decision of the same court, made in 
Bdgerton v. Huff, 26 Ind. 35, I am not now 
disposed to question the law of the case. 
But, in overruling Edgerton v. Huff, the 
court considered it was bound to take all 
the legislation upon the subject together, 
not considering simply the act of 1836, but 
the question arose in that case in relation to 
land, or land covered by water, (because it 
was a controversy about some ice that was 
taken from the canal,) which had been paid 
for by the state in money. The law provid- 
ed, and I assume that was the rule in the 
case, that it was competent for the commis- 
sioners to take into consideration in assess- 
ing the damages which were to be allowed 
to property owners, the benefits which 
might result from the construction of the 
work. The supreme court decided that it 
was competent so to do under the constitu- 
tion of the state, which declared that no 
private property should be taken without 
just compensation. But the question does 
not seem to have been distinctly considered 
in Water Works Co. v. Burkhart, what 
might be the effect of that provision of the 
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constitution where a part of the considera- 
tion, or the whole, given to the owners was 
the benefits to be derived by them from the 
completion of the work, if the work was ac- 
tually abandoned— if in point of fact there 
never was a completed navigable canal. If 
we concede the correctness of the rule laid 
down by the supreme court of this state, 
that benefits might form the whole or a part 
of the consideration for the taking of pri- 
vate property, it would seem to be an injus- 
tice to take propeity, allowing nothing for 
it except the benefits, and then deprive the 
owner of any benefits whatever, by the non- 
completion or instant abandonment of the 
work. 

A strong illustration is found in the case of 
Van Blaricum. He was not allowed a dollar 
of compensation for the property that had 
been taken. It was said by the commission- 
ers that the benefits which he received from 
the construction of the work were equal to 
any damage he might sustain for taking his 
property. If so, it must have been because 
of the real benefits received as understood by 
the commissioners. To excavate the land, to 
permit the water, temporarily, to flow 
through the excavation, and then immediate- 
ly abandon it entirely, could not be said to 
be the benefits conferred upon Van Blaricum 
for taking his land. So that it seems to me 
we must consider, in reference to this part of 
the case and the effect of the action of the 
state in taking the property under the cir- 
cumstances in which this property was taken 
and then abandoning it as a canal, the dif- 
ference there would be between a case where 
the state had actually paid the value of the 
property and where it paid nothing except in 
supposed benefits by the construction of the 
work. But it is said that, even conceding 
that nothing has been paid, the result is the 
same as though compensation had actually 
been given, because if no claim was made it 
is to be presumed the owners acquiesced and 
did not ask for damages, and, therefore, that 
the fee of the property is vested in the state 
precisely as though the value in money had 
been paid. I think a conclusive consideration 
in connection with that view of the case is 
the fact that the owners must have been pre- 
sumed to acquiesce and ask for no damages, 
because they supposed they were to receive 
the improvement which the state contem- 
plated, viz., the canal— and that their prop- 
erty was to be benefited by the actual con- 
struction and continuance of the canal. 

Now this is not a ease where property has 
been taken and used by the state for one pur- 
pose, and then diverted to another, but where 
it has been taken for a particular purpose 
and then without use, entirely abandoned by 
the state. And what is the claim on the part 
of these plaintiffs representing the railway 
company in relation to Missouri street? It is 
this: that, although the street was laid off 
by the state as a public highway; although 
the town of Indianapolis possessed it and had 
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autliority over it as such; and the state then 
took it for a canal, and abandoned it immedi- 
ately in 1839 or 1840, and more than ten 
years prior to the conveyance hy the state, 
and more than twenty years hefore the filing 
of this bill, in consequence of what had taken 
place, the state was clothed with absolute 
title in fee simple to Missouri street; and that 
the railroad company is vested with the abso- 
lute right of property in that street, and can 
use it as private property. 

I must confess I do not feel inclined, under 
the facts in this case, to sustain such a claim 
on the part of the plaintiffs. I think it must 
be held that when the state, even admitting 
it had the right to take it for canal purposes, 
abandoned it as such, that the public then be- 
came reinvested with the right which had 
previously existed in it, and that it was 
thenceforth a public highway. Any other 
view of it certainly would be unjust to the 
public. It would be unjust to the abutting 
owners of property on the street It is said 
it must be assumed that the state would not 
undertake to grant what it had not the right 
to convey. I will not assume that it was the 
intention of the state in the general convey- 
ance which it made of this canal, its bed and 
banks, to clothe the vendees with the abso- 
lute title to the property in Missouri street 
I will rather infer that it intended to con- 
vey the right which at the time it actually 
had elsewhere. And it is to be observed that 
the state has done nothing In relation to this 
street, nor have its grantees done anything to 
assert a right of property from the thne that 
the work was abandoned in 1839 or 1840, up 
to the time this suit was commenced, unless 
It was to protest against the construction of 
the sewer built by the city in and along Mis- 
souri street. Everything that indicated 
abandonment on the part of the state was 
permitted to remain just as it was, and noth- 
ing has occurred except this protest and the 
filing of this bill to show that these parties 
claimed absolute rights hi this property. 
Then as to blocks 121, 125 and 126, no money 
was paid by the state for that property. So 
far as we know, no control was exercised 
over it after the abandonment of the canal 
by the state. There was nothing to indicate 
that there ever had been a canal there except 
that for some years water flowed to run a 
mill in the south part of the town. For 
many years prior to the filing of this bill wa- 
. ter had ceased to flow, either on Missouri 
sti-eet or through these blocks, and a large 
portion of the excavation had been completely 
fiUed up. 

Now, it is claimed that because of what 
took place, the rights of property, both of 
Ck)e and Van Blaricum, were divested, and 
that the state was clothed with absolute right 
of property in the canal bed and banks, al- 
though not a dollar, so far as we know, was 
ever paid for it, and although the work was 
immediately abandoned as such. 
If there was any fee taken under these cir- 
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cumstances by the state it was a conditional 
fee. It was only on the assumption that the 
parties had what the commissioners inferred 
that they were going to have-a navigable 
canal— and when it ceased to be such, the 
condition upon which the fee was granted, 
if at all, had not been complied with, and the 
owners became reinvested with the title to 
their property. Otherwise, as I have stated, 
this logical conclusion follows: that a great 
state like Indiana would have a right to say 
to the owners of property within its borders: 
"We will construct a canal and thus improve 
your property through which it will pass, 
and make it more valuable," and then begin 
its construction in part, let water flow 
through it for a year or so as here, then 
abandon it altogether, thereby acquiring the 
fee in the bed of the canal, banks, etc., and 
divesting the owners of theirs; then grant it 
to other parties for value. 

I cannot think this is equitable or just, or 
that the state of Indiana ought, nor will I 
infer it intended, thus to divest its citizens of 
their property. I have been able to give but 
an imperfect examination to this case. But I 
do not think it would be possible that any 
examination I could give would satisfy me 
that this claim on the part of these plahatifiEs 
is just; and I believe there is no case decided 
by the supreme court of this state which com- 
pels me to sustahi it It is to be observed 
that in all the cases which have come up, as 
well in the case of Water Works Co. v. 
Burkhart, as in Nelson v. Flemtag, 56 Ind. 
310, in relation to the Wabash and Erie 
Canal, there has been no instance, so far as 
I can see, where the precise questions that 
are raised here have been decided. In all the 
cases the court takes for granted that the 
canal was a subsisting reality. Even in the 
Case of Bm-khart, of the ice on the canal in 
this city, there was at the time the question 
arose a canal with water in it; and although 
perhaps it was not precisely the canal which 
the state contemplated at the time the legis- 
lation took place, and although the water 
was only used for hydraulic purposes, still 
there was a quasi canal, and compensation 
had been paid for the land; and this ques- 
tion does not, in any of these cases, appear 
to have come up and been decided by the su- 
preme court So I feel free to decide this 
case in conformity with my opinion of right 
and justice. If the supreme court of the 
United States shall think differently, of 
course I will acquiesce. But according to 
my own views I must dismiss this bill. 



[NOTE. An appeal was then taken by the 
complainant to the supreme court, where the 
decree was affirmed in an opmion by Mr. Omet 
Justice Waite, who said that the rule as laid 
down by the supreme court of Indiana is that 
the right to enter on and use property 'is com- 
plete as soon as the property is actually appro- 
priated under the authority of law for a pub- 
lic use, but that the title does not pass from the 
own-er, without his consent, until just compensa- 
tion has been made to him." Applying this 
rule to the facts, the learned justice held that 
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there could he no pretense that the canal was 
^yer put in a condition for navigation below 
Market street, and thus no benefits accrued to 
the landowners such as they were willing to ac- 
cept as compensation for the appropriation of 
their land. Under these circumstances no title 
passed to the state, and the railroad companv 
took nothing by its purchase, 103 U. S. 599.] 
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KENNEDY v. PURNELL. 

[5 Cranch, O. 0. 552.] i 

Circuit Court, District of Columbia. March 
Term, 1839. 

Slavery — Petition for Fkeedoji. 

1. If a Maryland slave, with his consent, be 
carried to Virginia and kept there more than a 
year, by the person to whom he was hired or 
loaned in Maryland, without the consent of the 
oTA'ner of such slave, no time is limited within 
which the owner must use coercive measures 
for the recovery of the slave, and the omission 
to use such measures does not give him any title 
to his freedom; but the owner may reclaim the 
slave at any time. 

2. If a Maryland slave, hired or loaned in 
Maryland, to a resident in Maryland, be car- 
ried, by the person to whom he is so hired or 
loaned, into Virginia, with a view to temporary 
residence only, and for necessary attendance, 
and to make a transient stay, and the slave, at 
the end of such transient stay, be carried or 
sent out of the state of Virginia again, the 
slave does not thereby become entitled to free- 
dom, although all these acts were done with the 
consent of the owner. i 

Petition for freedom on the ground that the { 
petitioner [William Kennedy, a negro] was 
brought into Virginia, and kept therein one 
"Whole year together, contrary to the second 
section of the Virginia act of the 17th of De- 
cember, 1792 (P. P. 186). This fact was 
proved by the plaintiff's evidence. The de- 
fendant [Clarissa Purnell] contended that tbe 
slave was, without the consent of the de- 
fendant, carried from Maryland into Vir- 
ginia, by one J. Purnell Pendleton, to whom 
the slave had been loaned by the defendant; 
and, therefore, the case was not within the 
2d section of the act, which was intended 
to punish the importation by the owner only. 
It was not intended that the owner should 
be punished for the unlawful act of another. 
The defendant contended also, that even if 
the importation had been with the defend- 
ant's consent, yet as Pendleton's residence 
in Virginia was only a "transient stay," the 
case was within the 4th section; and as the 
slave was sent out of Virginia again at the 
expiration of the transient stay, the case was 
taken out of the 2d section. 
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THE COURT, upon the trial, at the prayer 
of Mr. C. Cose, the counsel for defendant, 
gave the following instructions, namely: 

1. That if the jury believe, from the evi- 
dence aforesaid, that the acts of the peti- 
tioner in going from Maryland into Virginia, 
as aforesaid, and remaining in the latter 
£tate, or in coming thence into this city, and 
remaining here, were without the consent of 
the defendant, then it was not necessary for 
the defendant, within any limited period, to 
use coercive measures ' for the recovery of 
the petitioner; and the omission of such co- 
ercive measures does not give the petitioner 
any title to his freedom. 

2. That if the jury believe from the evi- 
dence aforesaid, that the petitioner, being the 
slave of the defendant and residing with her 
in Maryland, and with her consent, employed 
by the said Pendleton, as his servant, was. In 
the year 1834, carried by the said J. P. Pen- 
dleton, from the said state to the state of Vir- 
ginia, without the consent or authority, ei- 
ther previous or subsequent, of the defend- 
ant, then it is lawful for the defendant to re- 
claim the said petitioner, and carry him back 
to Maryland, at any time, and the defendant 
does not lose her title to the petitioner, by 
any delay in exercising that right. 

3. That if the jury believe from the evi- 
dence aforesaid, that the petitioner, having 
become involved In a breach of the peace in 
the state of Maryland, in company with J. 
Purnell Pendleton, a citizen of the said state, 
and to avoid the consequences thereof, the 
said Pendleton fled to Virginia, carrying the 
petitioner with him, and there remained with 
the petitioner and employed him as his serv- 
ant during two years and upwards, but never 
abandoned his residence in Mai'yland, and 
always entertained the purpose of returning 
to Maryland when he could do so with safe- 
ty, and did not return the petitioner to Mary- 
land only because he was afraid of the con- 
sequences thereof to the petitioner unless ac- 
companied by the said Pendleton, who, at the 
end of the said time, sent the petitioner to 
the city of Washington, and afterwards him- 
self returned to Maryland; that such acts of 
the said Pendleton, although the jury should 
believe they were with the consent of the de- 
fendant, do not entitle the petitioner to his 
freedom. 

Verdict for the defendant. 



R. J. Brent, for petitioner, 
fendant. 



C. Coxe, for de- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 7,705. 

KENNEDY v. RIOKER et al. 

[Smith (N. H.) 432.] 

District Court, D. New Hampshitie. May 25 
1801. 

Salvage. 
An American vessel, captured by a French 
privateer, November 25. 1800, was rescued froui 
the captors, November 28, 1800, by the captain, 
who was also a part owner, assisted by one 
seaman, the rescuers being ignorant of the con- 
vention between the United States and France 
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entered into September 30, 1800. Upon a libel 
in the United States district court, neard and 
determined prior to the final ratification of the 
treaty, salvage was allowed to the seaman. 

Libel for salvage for rescuing the brigan- 
tine from the French captors, November 28, 
1800, Plea denying right to salvage. 

William Kennedy, the libelant, deposes 
that he was a mariner on board the brigan- 
tine Washington [Ebenezer Ricker, Hiram 
Rollins, and John Lord, owners.] The brig 
was taken by a French privateer between 
St. Vincent and St. Lucia. All the hands 
taken out except the captain, Ricker, one of 
the respondents, and the libelant, and six 
of the privateer's men put on board. Steer- 
ed for Guadaloupe. The brig remained 60 
hours in possession of the French captors. 
The captain and the libelant agreed to at- 
tempt a rescue. The captain, Ricker, to in- 
duce the libelant to assist in the enter- 
prise, said that one-eighth, was allowed for 
salvage in such: cases. About 6 o'clock in 
the, morning of November 28, 1800, Ricker 
"and the libelant attacked and mastered the 
Frenchmen, and the same day, about 3 
o'clock p. m., carried the vessel into Do- 
minica, Prince Rupert's Bay. When they 
came into this port, the captain of an Eng- 
lish armed brig claimed to share salvage 
with Ricker and the libelant, and threatened 
the libelant with corporal punishment if he 
would -not swear that the English brig was 
in sight at the time of the rescue. This 
the libelant refused to do. The English cap- 
tain let him go. At the time of the rescue 
no wages were due the libelant 
' Matthew Marsh, sworn for libelant, de- 
poses he purchased the brigantine Washing- 
ton, February, 1801, for ?S,333 cash, at 
Portsmouth. She had undergone repairs, 
say $100 or ?200. Property was all con- 
demned in the islands in December last 
This vessel was offered for $8,000 in Bos- 
ton. Vessels rose in value. 

Jacob Cutter, sworn for libelant: Mo- 
lasses, February, 1801, worth, here §55 to 
$58. Insurance fell when convention with 
France, ratified by United States senate; 
not before. Propei-ty of this kind about 
half the value in the West Indies as here. 

Capt Wardrobe, sworn for libelant: No 
abatement of insurance tiU convention rati- 
fied by United States senate. Condemna- 
tions speedy in West Indies; sometimes 24 
hours, never more than a week. 

M. Simes confirms Wardrobe, and adds 
that property was often sold without con- 
demnation. 

Capt. Ricker, sworn by consent for re- 
spondents: Does not recollect telling Ken- 
nedy anything about salvage till after re- 
capture. Place of rescue was 8 leagues 
from Dominica, and 18 leagues from Guada- 
loupe. Confirms Kennedy's testimony, ex- 
cept as above. The vessel was bound from 
Surinam to Boston when captured. If he 
had known of convention with France, 
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would not have risked recapture. Heard of 
convention at Dominica. Might have ar- 
rived at Guadaloupe as soon. Property at 
Dominica generally valued 50 per cent, be- 
low the value here. 

William Searcy, for respondents, agrees 
with Ricker as to the value of property in 
West Indies. 

SMITH, Circuit Judge.i The brigantine 
Washington, Capt. Ricker, with a cargo of 
sugar and rum, on her homeward voyage 
from Surinam to Boston, on November 25, 
1800, ofE St. Lucia, was captured by a 
French privateer, the Fieur de Mer, of Guad- 
aloupe. The mate and sis of the crew of 
the brigantine were taken out, and six 
Frenchmen belonging to the privateer put 
on board, and the brig ordered to make 
for Basseterre, Guadaloupe. On the morn- 
ing of the 28th, of the same November, after 
the brigantine had remained about 60 hours 
in possession of the captors, Capt Ricker 
and the libelant (who were the only persons 
of the former crew on board), having pre- 
viously concerted a plan for retaking the 
brigantine, rose upon the captors and mas- 
tered them. This rescue happened when 
the vessel was to the leeward of Dominica 
and in sight of Guadaloupe. About 3 o'clock 
the same day the rescuers carried the vessel 
to Prince Rupert* s Bay, in Dominica, and 
from thence to Roseau, another port in the 
same island, where the captain made the 
protest which is filed in the cause. From 
thence the captaia proceeded, with the brig, 
to St. Christopher's, and to St Thomas's, 
and from the latter place to Boston, where 
the greatest part of the cargo was sold. The 
Washington then came to this port (Ports- 
mouth) with the two hogsheads of molasses 
now in the custody of the marshal. Tlie 
brig had been sold by the owners before tliis 
suit was instituted. Upon these facts arises 
the claim of the libelant, if he has any, to 
salvage. 

The owners, Ricker, Lord, and Rollins, ap- 
pear on the monition whicli issued, claim the 
molasses seized, and say that for any thing 
set forth in the. libel (which comprehends, 
in substance, the facts- just stated) salvage 
ought not to be decreed^ 

Salvage is a recompense paid to persons 
who have assisted in saving ships or goods 
from the dangers of the seas, from' pirates, or 
from enemies. 3 Wood. Lect 132, note f. 

1. It is contended, in this case, that there 
was no capture by any enemy, and conse- 
quently no right to salvage for rescue or re- 
capture. It must be admitted that a seizure 
by a friend or neutral, though unlawful ;ind 
such as may subject the seizors to damages, 
will not authorize a recapture or rescue. 1 
W. Rob. Adm. 233. No doubt is entertained 

1 Judge Smith was then one of the justices of 
the United States circuit court, and sat, upon 
this occasion, in the place of the United States 
district court. 
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in this case, on either side, that the captors 
acted imder the authority of the French re- 
public. Whether there was, at the time of 
this capture, such a state of hostility existing 
between the United States and the French 
republic as to raise a title to salvage for 
American goods retaken from the French is 
the question. To constitute such a state of 
hostility, it is not necessary that there should 
be a declaration of war on either side. 2 
Heinee. 192. Is there a single individual in 
this counti-y who does not know that, for a 
long time before this capture, predatory hos- 
tilities against our commerce had been car- 
ried on by the public and private armed ves- 
sels of the French republic, and that Ameri- 
can property, in the French courts, had been 
uniformly condemned as enemy's property? 
But what seems decisive on this question is 
that the Washington, at tliis very time, was 
authorized, by the laws of the United States, 
to resist search and seizure by French cruis- 
ers. Act June 25, 1798, p. 14S [1 Stat. 572]. 
This is a declaration, by the supreme power 
in this country, that France was not a friend- 
ly power, because, in such cases, it is unlaw- 
ful to resist search or seizure. If it was 
lawful to resist seizure in this case, it must 
be lawful to rescue the property seized. Ac- 
cordingly the same law of congress provided 
that armed vessels and merchant vessels of 
the United States might lawfully recapture 
vessels taken by the French. Act March 3 
1800, p. 38 [2 Stat 16]; Act May 28, 1798, p. 
120 [1 Stat. 561]; Act June 25, 1798, p. 148 
[1 Stat 572]. It would be absurd to say that 
the owners might not lawfully do for them- 
selves which others might lawfully do for 
them. If the French are not to be considered 
as enemies, then they are friends; for there 
is no intermediate state, as it respects ques- 
tions of salvage. And then this rescue is 
highly reprehensible, and an injury done to 
the owners, inasmuch as it deprives them of 
their claim to costs and damages for an un- 
just seizure and detention. Will the owners, 
in this case, gravely contend that they have 
suffered an injury by the doings of Ricker 
and Kennedy? And, if they should so con- 
tend, where would they find persons credu- 
lous enough to believe them? But, besides 
all this, I am clearly of opinion that it is not 
competent for the owners to set up this de- 
fense against the present claim to salvage. 
Ricker, the other salvor, was himself both an 
owner and captain. If we may credit him, 
he was the moving cause of this rescue. 
Now, in both these capacities, the other own- 
ers are bound hy his acts. 1 W. Rob. Adm. 232. 
And it Is as much against law as it is against 
good conscience to suffer them now to ob- 
ject to the necessity and legality of an act 
which originated with themselves, and In 
which they bore so considerable a part 

2. But it Is said, admitting that there was 
once such a state of hostility subsisting be- 
tween the United States and France as to 
raise a title to salvage, the situation of the 
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two countries was totally changed by the 
convention signed the 3d of October last 
(1800). But this is ascribing too much influ- 
ence to such an instrument Notwithstand- 
ing the convention, even when ratified on 
both sides, the hostile character of the two 
nations may remain the same as before. The 
convention only imposes an obligation on the 
two nations mutually to restore property cap- 
tured before the exchange of ratifications. 
But I do not think that the courts of law 
can take any notice of the ti-eaty till ratified 
by the supreme power on both sides, any 
more than they could take notice of an act 
of congi-ess before it is laid before the pres- 
ident for his approbation. Couits of law are 
bound to decide according to the existing 
state of things. There is every reason to 
conclude that the convention will be ratified; 
yet it may not, and it would be cruel, as it 
respects the libelant to dismiss his claim, if 
otherwise well founded, on a conthigency 
which may never happen. 

But I think we may lay all this out of the 
case, for the reasons already mentioned. The 
owners of the Washington are bound by 
Ricker's doings. It is too late for them now 
to elect to consider the French as friends, or 
to rely on the convention for security of their 
property. They have chosen a different 
course. They requested, and they had, the 
aid of the libelant, at the hazard and peril 
of his life. And it surely comes with a very 
ill grace from them, now that the benefit is 
conferred, and everything done, and faithful- 
ly done, on his part, to refuse him the just 
recompense of reward. If the danger to 
which their property was exposed appears 
less to the owners now that it is past (which 
is a common ease) than it did then, this does 
not lessen the merit of the libelant's serv- 
ices. At all events, I think it must be ad- 
mitted by the owners themselves, by a very 
moderate exercise of candor, that it is much 
better for them to have their property re- 
stored on a reasonable salvage than to incur 
the risk of condemnation before the sum- 
mary tribunals of Guadaloupe, and, In the 
event of a condemnation, to seek indemnifi- 
cation from the justice of the French, which 
has become of as little estimation in modern 
times as the Punica fides of ancient days. 
The other objections which have been urged 
against the claims of the libelant I can hard- 
ly suppose were expected to have much in- 
fluence in forming the judgment of the court. 
The right of salvage, in cases of rescue as 
well as recapture, and the right of marinei-s 
to be salvors as well as strangers, are found- 
ed on principles of justice and equity, and 
well established by judicial decisions. 1 W 
Rob. Adm. 233. 234. 

On this part of the case I have never found 
myself for a moment inclining to doubt; and 
I have no hesitation in saying that the causes 
set forth m the libel are sufficient, that they 
are well supported in evidence, and, consp- 
quenily, that the libelant is entitled to a rca- 
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sonable recompeBse for his services in effect- 
ing the rescue. This claim is founded on the 
jus gentium. 1 O. Rob. Adm. 273, note. I 
wish the same law which gives the right had 
laid down some rule to guide my judgment 
as to the quantum of reward. If this vessel 
and cargo had been recaptured by a public 
vessel of the United States, the salvage would 
have been one-eighth; if by a private vessel, 
acting under autliority from the government 
of the United States, one-sixth. Act March 
3, 1800 [2 Stat. 16]. 

It is not necessary, in this case, that I 
should fix the rate or amount of salvage, 
as Capt. Ricker makes no claim. It seems 
highly equitable that tibe salvors, in the case 
of recapture by a private uncommissioned 
vessel, should receive as much for salvage 
as if the recapture were made by a private 
commissioned vessel. And I can see no rea- 
son why the rule which prevails in the case 
of recapture should not be applied to cases 
of rescue. In fixing the compensation in this 
case, I feel that it is my duty to give such a 
sum as would ordinarily be sufficient to en- 
gage reasonable mariners to- encounter the 
peril and danger of the undertalung. [Mc- 
Donough V. Dannery] 3 Ball. [3 U. S.] 190. 
It is for the interest of merchants that I 
should do so. It is laid down by writers on 
this subject that the character and condition 
of the person is a fit circumstance to form a 
material consideration in distributhig the re- 
ward. 1 0. Hob. Adm. 151, 239 [271, 279]. 
It is very certain that what would be a suit- 
able and ample reward to one man, for a 
hazardous enterprise, would be no adequate 
compensation to another. Appreciating, as 
well as I can, all the circumstances proper 
for my consideration, I allow the libelant 
$06G.2 This I consider as a full and ade- 
quate compensation for a hazardous enter- 
prise, conducted with skill and courage, and 
described by the libelant, in his attestation, 
with laudable modesty, s 

I sincerely regret that the owners or un- 
derwriters (to whichsoever it belonged) have 
not felt themselves bound In honor to do, 
without compulsion, what I must consider as 
nothing but an act of strict justice. They 
might, in this way, have procured for them- 
selves the satisfaction resulthig from the be- 
stowment of a reward where it was most 
justiy earned, and, I imagine, at a diminished 
expense. Viewing the libelant's claim as just 
and meritorious.— one concerning which sensi- 
ble men and liberal merchants could not en- 
tertain any reasonable doubt,— and not having 
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been informed that any propositions have been 
made to the libelant which might have pre- 
vented this suit, I allow him the costs.4 The 
money was paid according to this decree. 

KENNEDY (ROSE v.). See Case No. 12,049. 



2 This about one-third of one-sixth of tne 
value of the vessel and cargo. The property 
on the rescue immediately became revested m 
the former owners; and the rescuers became 
immediately entitled to their reward, not to any 
snecifie part. The benefit conferred is the value 
of the property when carried to a place of safe- 
ty, 2 Wood Lect. 435; 2 Burrows, 693. 

3 The libelant was an African. On his ex- 
amination he discovered great modesty and can- 
dor. 

14FED.CAS. — 21 
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KENNEDY et al. v. ST. PAUL & P. R. CO. 
et al. 

[2 Dill. 448.] 1 

Circuit Court, D. Minnesota, Sept. 1, 1873. 

Lasd Grant to Railroao Compant— Reoeivek- 

Power to Borrow Monet to Complete Line 

OF Road to Save the Land Grant. 
1. To prevent a valuable land grant in favor 
of a railroad company from lapsing, a receiver 
was appointed at the instance of bondholders of 
the company, whose principal security was the 
said lands, and the receiver was empowered to 
borrow money to complete the unfinished por- 
tions of the road, and his debentures issu^ for 
that purpose were made a lien on the road and. 
lands of the company. 
[Cited in Credit Co. of London v. Arkansas 
Oen-t. R. Co., 15 Fed. 50; Investment Co. 
of Philadelphia v. Ohio & N. W. R. Co.^ 
36 Fed. 52; Kneeland v. Luce, 141 U. b.' 
491, 12 Sup. Ct 38.] 
[Cited in Vermont & C. R. Co. v. Vermont 
Cent R, Co., 50 V-t. 579; Snow v. Winslow, 
54 Iowa, 205, 6 N. W. 191; McLane v. 
Placerville & S. V. R. Co., 66 Cal. 624, 6 
Pac. 748.] 
2. Form of the order, and the nature of the 
lien for the money borrowed. (See note,) 

This was a motion by complainants [John 
S. Kennedy & Co.] upon bill and affidavits 
for the appointment of a receiver. The com- 
plainants are holders of certain raih:oad 

i See The War Oriskan, 2 0. Rob. Adm. 299, 
December 19, 1799, in point. (1) In Bas v. 
Tiugy (1800) 4 Dall. [4 U. S.] 37 salvage was- 
allowed for the recapture of an Amencan ves- 
sel frpm French captors, and in Talbot v. See- 
man (1801) 1 Oranch [5 U. S-] 1, for the recap- 
ture of a neutral vessel. In both cases the- 
capture and recapture occurred in 1799. (2) 
The convention between the United States ana 
France was concluded September 30, 1800- 
Qn February 3, 1801, the United States senate 
consented to ratify the convention, provided a 
certain amendment was made. On July 31, 
1801, the French government consented to the 
amendment, but added a further proviso: 
"These ratifications, having been exchanged at 
Paris, were again submitted to the senate of 
the United States, which, on the 19th of De- 
cember, 1801, declared the convention fully rat- 
ified, and returned it to the president for pro- 
mulgation." Proclaimed December 21, 1801. 
"Treaties and conventions between the United 
States and other powers since July 4, 1776.' 
Washington, 1871. (3) That seamen are enti- 
tled to salvage for recapturing their vessel from 
the enemy was distinctiy held in Clayton v. The 
Harmony [Case No. 2,871]. See, also, 3 Kent, 
Comm. 247; Story, J., in Williams v. SufEolk 
Ins. Co. (1838) [Case No- 17,738]. In 2 Pars. 
Shipp. & Adm. (Ed. 1869) 317, note 4, some 
doubt is expressed on this point: but the case 
there cited, Phillips v. McCall (1821) [Case No. 
11,104], was not a case of forcible recapture, 
but of ransom. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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mortgage bonds, and sue for themselves and 
all other bondholders who may come in and 
seek relief by the suit The defendants are, 
"The St. Paul & Pacific Raih'oad Company," 
"The First Division of the St. Paul & Pacific 
Railroad Company" (both corporations under 
tlie laws of Minnesota), George L. Becker, 
"Wm, G. Moorehead, and Horace Thompson, 
trustees under a certain mortgage for $15,- 
■000,000, hereinafter described, certain trus- 
tees under other mortgages given by said 
railroad companies, and "The Northern Pa- 
•cific Railroad Company." 

The material facts are substantially as fol- 
lows, viz.: The said St Paul & Pacific Com- 
pany was organized under the act of March 
10, 1862, and was authorized, inter alia, to 
construct a railroad from St Paul, north- 
westerly, via St Anthony, to Breckenridge, 
about two hundred and twenty miles, called 
the "Main Line;" with a branch from St. 
Anthony, up the Mississippi river, to Watab, 
about ninety miles, called the "Branch 
Line;" with a line from Watab, up said riv- 
er, to Brainerd, about sixty mUes, called the 
"Brainerd Extension;" with a line from St. 
Cloud, northwesterly, to St Vincent, near the 
British Possessions, about thi-ee himdred and 
thu-ty miles, called the "St Vincent Exten- 
sion." Under acts of congress of March 3, 
1857, March 3, 1865, and March 3, 1871, re- 
spectively, and various legislative acts of the 
state of Minnesota, said company was en- 
dowed with a land gi-ant of ten sections to 
the mile, title to vest as often as twenty 
miles should be completed and equipped. 
The said First Division Company was creat- 
ed out of said St Paul & Pacific Company 
hy the issue of special stock imder act of the 
state legislature February 6, 1864, and was 
vested with all the rights, franchises, and 
property of said St. Paul & Pacific Company 
appertaining to said main line, from St Paul 
to Breckenridge, and to said branch line 
fi-om St Anthony to Watab. Its lines of 
road are all completed. It stands charged 
with mortgages as follows, viz: On main 
line, from St Anthony to Breckenridge— 
March 1, 1864, ?3,000,000; July 1, 1868, $6,- 
000,000; December 1, 1870, ?1,500,000, to one 
Litchfield. On branch line, from St. Paul to 
Watab— March 11, 1862, $120,000; June 2, 
1861, one for $700,000 and one for $1,200,000; 
October 1, 1865, $2,800,000. Of the latter 
class but $780,000 were issued, leaving $2,- 
020,000, for exchange for bonds of the prior 
issues, making the entire bonded indebted- 
ness on the main line $10,500,000, and on the 
branch line about $2,800,000. Except the 
Litchfield mortgage, nearly all of this indebt- 
edness is owned and held in Holland, Europe. 
In the fall of the year 1870, the east sixty 
miles of the said main line was uncompleted, 
and the parties interested in its completion, 
including said First Division Company, in 
order to raise money for its completion and 
at tlie same time secure the completion of the 
said St Vincent and Brainerd extensions, I 
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brought about an arrangement between the 
said two companies as follows, viz: On tlio 
1st of April, 1871, the said First Division 
Company issued its bonds for $13,000,000. 
and, to secure said issue, the said St. Paul & 
Pacific Company mortgaged to said Becker, 
Moorehead, and Thompson, trustees, all its 
franchises, rights, and property, including its 
said land grant appertaming to said St. Vin- 
cent and Brainerd extensions, and executed 
to said First Division Company a lease, for 
ninety-nine years, of its road for both of said 
extensions, and, in consideration thereof, the 
said First Division Company undertook to 
negotiate said bonds, and out of the pro- 
ceeds thereof to construct complete, and 
equip the said extensions from St Cloud to 
St Vincent, and from Watab to Brainerd, on 
or before the 1st day of March, 1873, on 
which day the aforesaid land grant would 
lapse by limitation of said acts of congress. 
By the terms of said mortgage, the whole 
proceeds of said $15,000,000 issue were to go 
to the construction of said extension lines, 
so much of said scheme as contemplated a 
diversion of a portion of said proceeds to the 
said main line not being made public or com- 
municated to the persons who subsequently 
purchased said bonds. At the same time the 
defendant, the Northern Pacific Raikoad 
Company, became the owner, by purchase, of 
all the capital stock of the said St Paul & Pa- 
cific and First Division Companies. Thereup- 
on the said First Division Company consti- 
tuted the firm of Lippman, Rosenthal, & Co., 
of Amsterdam, Holland, its agents, to nego- 
tiate said bonds, and prior to January 1, 
1872, 10,700 of said bonds for $1,000 each 
were so negotiated, the proceeds amounting 
to about $8,000,000, after which time the mar- 
ket fell, and no further bonds could be ne- 
gotiated. The balance of said bonds are 
still held by said Lippman, Rosenthal, & 
Co. agents, who claim to hold them for ad- 
vances to said Pu:st Division Company to the 
amount of $900,000. Of the money thus 
realized, twenty per cent was set apart for 
interest and, after payment of commissions 
and other expenses, about $3,000,000 of the 
remainder was used in the completion of said 
main line and the payment of interest on the 
main line mortgage bonds, and the balance 
was used in the purchase of iron and mate- 
rial and in the payment to contractors for 
work on said extension lines. In the fall of 
1871, the whole work of constructing and 
completing said extension lines was let to 
DeGraff & Co. and commenced by them, the 
iron to be furnished by the First Division 
Company— the whole work to be completed 
prior to said March 3, 1873. In July, 1872, 
the First Division Company failed to meet 
its engagements to its contractors, and in 
October of that yjaar was obliged, for want 
of funds, to order the work stopped, owing 
to its contractors about $700,000, which was 
subsequently reduced, by a payment in iron, 
to about §500,000, which it still owes to said 
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contractors. At the time of such suspension 
the Brainerd extension was all graded ready 
for the ties, except about four miles— thirty- 
five miles from St Oloud westward, and 
ahout one hundred and four miles commen- 
cing twelve miles south of .Glyndon, the 
point of junction with said Northern Pacific 
Company, and extending northward— in all 
about one hundred and thirty-nhae miles, was 
completed, with cars rtmning, leaving about 
two hundred and fifty-one miles unfinished, 
but about three-fourths graded. 

By act of congress of March 3, 1873 [17 
Stat. 631], the life of said land grant was ex- 
tended to December 3, 1873. The said First 
Division Company, at the time of the hear- 
ing (July 29, 1873), had taten no step toward 
completing said lines, and was insolvent, 
having a large fioating debt and interest cou- 
pons under protest It is admitted, or 
shown, that the average value of the lands 
to be secm:ed by the construction of said 
lines Is $6 per acre, and without said lands- 
the security for said bonds of the ?15,0OtJ,000 
issue will be greatly inadequate, and the 
holders thereof must suffer great and irrep- 
arable loss. Nearly the whole of said last- 
named issue of bonds are held in Holland, 
and the complainants axe holders of some of 
them, as well as holders of some of the bonds 
of all of said issues except the Litchfield 
mortgage. Said complainants claim to rep- 
resent all of the Holland holders of said 
$15,000,000 issue, and produce specific au- 
thority, by cable, from Amsterdam, from 
such holders, to the amount of $11,622,750 
thereof. They also claim, that by reason of 
the Insolvency of said First Division Com- 
pany, and of various fraudulent and improp- 
■er acts of its managing officers— which are 
not here recited, because the court does not 
-deem them material to the real merits of the 
application— that a receiver should be ap- 
pointed for all the lines of said First Division 
Company, as well as of said extension lines; 
and they daim as part of the relief to which 
they are entitled, that the court should charge 
the sum of §3,000,000, which was so diverted 
from said extension lines to said main line, 
as a specific lien upon said main line in favor 
of said extension, lines, to tate precedence of 
the mortgages upon said main line. They 
also ask that said receiver be authorized to 
borrow money sufficient to complete said ex- 
tension lines by the 3d day of December 
next, and secure the same by debentures, to 
be a lien upon said extension lines and the 
lands belonging thereto, to take precedence 
of said mortgage thereon, and with such 
money to complete said lines and secure said 
lands without delay. 

George L. Otis, J. M. Oilman, and Tames 
Gilffilan, for plaintiffs, 

Messrs. Bigelow, Smith, Cuyler, and Gray, 
for several defendants. 

DILIiON, Circuit Judge. I am of opinion, 
upon the facts shown by the pleadings, es- 
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hibits, and affidavits, that the plaintiffs are 
entitled to a receiver as respects the St Paul 
& Pacific Company, but not as respects the 
other defendants. The application has been 
earnestly pressed as against the First Divi- 
sion Company on the ground of the diversion 
of the loan for the benefit of that company. 
But it appears that the road of this company 
is mortgaged probably to its full value to 
bona fide holders of bonds who had no notice 
of the equity set up by the plaintiffs. The 
contingency of the plaintiffs establishing an 
equitable lien upon the road of the First Di- 
vision Coanpany, as against its mortgage 
bondholders, is so improbable as to render it 
quite clear that the application for a receiver 
shoTfid, to this extent be denied. But as 
against the St Paul Company, it is manifest 
that unless a receiver is appointed no further 
work will be done upon the extension lines, 
and that the land grant, which is the only 
security of any considerable value which the 
plaintiffs and other bondholders have for 
their large advances, will lapse and be 
wholly lost In order to save this land 
gi'ant the road must be completed by Decem- 
ber 3, ensuing; and it seems to me that the 
exigencies of the case are such as, under the 
circumstances, to warrant the coiurt, upon 
the application of the parties chiefly inter- 
ested, to appoint a receiver and to clothe him 
with the powers desired. 

An order may be drawn up accordingly. 
Receiver appointed. 

NOTE, The following is the order directed 
to be entered of record: 

"John S, Kennedy, Henry M. Baker, and Joim 
S. Barnes, v. The St Paul & Pacific Railroad 
Company, The First Division of the St. Paul 
& Pacific Railroad Company, The Northern 
Pacific Railroad Company, Walter S. Cut- 
ting, Russell Sage, Samuel J. Tilden, Ed- 
mund Rice, Horace Thompson, George T. M. 
Davis, John P. Yelverton, William Moore- 
head, and George L. Becker. 
"The application of the plaintiffs for the ap- 
pointment of a receiver in this cause coming on 
for a hearing before me at my chambers in the 
city of Davenport, in the state of Iowa, and, 
after hearing the bill and various aflSdavits and 
proofs of the respective parties, and Messrs. 
Gilman, Otis, and Gilfillan, of counsel for the 
plaintiffs, and Mr. Bigelow, of counsel for the 
defendants, the First Division of the St Paul 
& Pacific Railroad Company, George L. Beck- 
er, and Horace Thompson, and Mr. Gray, of 
counsel for the defendant the St. Paul & Pa- 
cific Railroad Company, and Mr. Smith, of coun- 
sel for the defendant, the Northern Pacific Rail- 
road Company, appearing specially and object- 
ing that tibe court has not jurisdiction of said 
defendant; and Mr. Cuyler, of counsel for the 
defendant, William G. Moorehead, and, after 
due deliberation thereon, it is ordered, adjudged, 
and decreed, that Jesse P. Parley, Esq., of Du- 
buque, Iowa, be and he is hereby appointed 
receiver of all and singular that certain branch 
line of railroad of the defendant, the St. Paul 
& Pacific Railroad Company, or which the said 
railroad company is by law authorized to con- 
struct and which is to be constructed and to run^ 
from a point at or near the town of St. Cloud, 
in the county of Stearns, and state of Minneso- 
ta, to the town of St. Vincent, in said state, and 
also of that other line of railroad of said de- 
fendant tiie St Paul & Pacific Railroad Com- 
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pany, which said railroad company is by law 
authorized to construct, and which is to be 
constructed and to run from Watab, in the 
county o-f Benton, to Brainerd, in the county of 
Crow Wing, within said state, as contemplat- 
ed by various acts of the congress of the United 
Staites; and also of all the right, title, and in- 
terest which said defendant, the St. Paul & Pa- 
cific Railroad Company, has now or shall at any 
time hereafter acquire by reason of the con- 
struction of said railroads, or of either, or of 
any part of either thereof, in, to. and concern- 
ing all the lands situate in said sta-te of Minne- 
sota and granted, or intended to be granted, by 
various acts of the congress of the United States 
for the purpose of aiding in the construction of 
said lines of railroad, or which the said de- 
fendant, -the St. Paul & Pacific Railroad Com- 
pany, has acquired or may be entitled to, or may 
hereafter acquire, pertaining to said railroad by 
grants from said state of Minnesota, and of all 
•and singular the roadbeds, tracks, bridges, via- 
ducts, culverts, fences, freight-houses, wood- 
houses, machine shops, and other shops, and all 
other structures, buildings, and materials what- 
soever, placed or to be placed on the said rail- 
roads respectively, or either or any part of 
either thereof, or acquired or to be acquired for 
tlie use of the same; and, also, of all locomo- 
tives, tenders, passenger, baggage, freight, cat- 
tle, and other cars, and all other rolling stock 
whatsoever; and, also, of all machinery, tools, 
implements, fuel, and materials now owned or 
hereafter to be acquired by said defendant, tie 
St. Paul & Pacific Railroad Company, for con- 
structing, operating, repairing, or replacing the 
said railroads, or either or of any part of either 
thereof, and of all the equipments or appur- 
tenances of the said railroads, or of either or 
any part of either thereof, and of all property, 
rights, franchises, privileges whatsoever, api>er- 
taining to the said railroads, or to either or any 
part of either thereof, now held or hereafter to 
be acquired by said defendant, the St. Paul & 
Pacific Railroad Company, together with all 
and singular the tenements, hereditaments, and 
appurtenances to the said railroad, lands, and 
premises, or any part thereof, belonging or in 
anywise appertaining; and, also, of all the es- 
tate, right, title, interest, property, possession, 
claim, and demand whatsoever, as well in law 
as in equity of the said defendant, the St. Paul 
& Pacific Railroad Company, in, to, and con- 
cerning the said railroad, and every part and 
parcel thereof, with the powers and duties here- 
inafter expressed. 

"And the said receiver is hereby authorized 
and directed forthwith to take possession of all 
and singular the aforesaid property, and to 
proceed without delay to construct and com- 
plete the unconstructed portions of said rail- 
roads, and to put those portions thereof already 
constructed, or partly constructed, in good or- 
der to be operated as a railroad, and to do the 
same, if practicable, by or before the 3d day 
of December nest. 

"And he is furtlier authorized and directed to 
•do and perform all acts and things necessary to 
be done and performed to vest and secure in 
said railroad company the title to all lands 
granted or intended to be granted by anv acts 
of congress or of the legislature of the state of 
Minnesota to the said railroad company. And 
for such purpose the said receiver is herebv au- 
thorized and directed to borrow, on the terms as 
to time of payment and rates of interest set 
forth in the following form of debenture, a sum 
of money not exceeding $5,000,000 as shall be 
necessary to complete and equip said railroads, 
so as to secure said lands as herein directed, and 
to issue to the person or persons advancing said 
<sum or sums of money his debentures or certifi- 
cates, with coupons or interest warrants at- 
tached, signed by him, expressing the amounts 
so advanced, and the terms upon which the 
same shall be advanced, which debentures or 
certificates shall be in the form following:— 



St. Paul, Minnesota, 



,^ , , -, 1S73. 

*ive years after date, unless sooner paid, 

for value received, I promise to pay to , 

or his assigns, the sum of dollars in gold, 

with interest thereon at the rate of ten per 
centum per annum, payable in gold semi-annual- 
ly on the first' days of July and January of each 
year at the city of New York. 

" 'This obligation is issued under and by vir- 
tue of certain provisions of an order of the cir- 
cuit court of the United States for the district 

of ^Minnesota, dated on the day of , 

1873, a copy of which is indorsed hereon, and is 
part of the loan thereby authorized to be made 
by me as receiver of the St. Paul & Pacific 
Railroad Company, amounting, in all, to the 
sum of $5,000,000. 

" 'The said loan, or so much thereof as may 
be required to complete the construction of the 
St. Paul & Pacific Railroad, and shall be bor- 
rowed by me for that purpose under the au- 
thority aforesaid, is made and constituted, as 
provided in the order of the court, a first lien 
upon all the property of every nature and de- 
scription of the said railroad company; and 
the earnings of said railroad, after deducting the 
operating expenses and the expenses of the re- 
ceivership, are pledged for the payment of thfr 
principal and interest of this obligation, accord- 
ing to the tenor thereof. 

' 'Failure to pay interest for sis months will 
make principal due at option of holder. 

"(Interest coupons annexed.) 
"Until further order of the court said de- 
bentures shall not be sold for less than par in 
the currency of the United States, and before 
any shall be sold the receiver must be satis- 
fied that he can sell or place sufficient thereof 
to complete and equip the said road or some one 
or more of the unconstructed intervals in the 
line thereof. 

"And it is hereby further ordered, adjudged, 
and decreed that such debentures or certificates 
shall be, and they are hereby, adjudged to be 
a lien for the principal and interest thereof, up- 
on all the lands, premises, and property herein- 
before mentioned, prior to all other liens or 
claims thereon whatsoever. And the defendant, 
the St. Paul & Pacific Railroad Company, is 
hereby ordered, adjudged, and decreed to pay 
the principal and the interest mentioned in such 
debentures or certificates at the times and ac- 
cording to the terms thereof, and in case of 
failure of said company to pay the interest or 
principal of such debentures or certificates ac- 
cording to the terms thereof, any holder, or any 
number of holders, of such debentures or certifi- 
cates may institute and prosecute a suit in his 
or their name or names on behalf of himself or 
themselves, and all others, the holders of said de- 
bentures or certificates, to enforce the lien and 
compel payment thereof. 

"And the said receiver is authorized to pur- 
chase all necessary material, to employ all nec- 
essary agents and servants, and to make all 
contracts necessary for the purposes aforesaid. 
And the defendants, and each of them, having 
in their, his, or its possession, or under their, 
his, or its control any of the property herein- 
before mentioned, are hereby ordered forthwith, 
upon the demand of said receiver, to deliver 
the same into the possession of said receiver. 
And the said defendants, and each of them, 
and their, his, or its officers, agents, attorneys, 
and servants, are hereby strictly enjoined and 
commanded absolutely to refrain from interfer- 
ing with the said lands, premises, and property, 
or any part thereof, and from in any manner 
interfering with the said receiver in the perform- 
ance, by him, of the acts which he is hereby di- 
rected to perform. This injimction shall" not 
be construed to prohibit the officers of the St. 
Paul & Pacific Railroad Company from taking- 
any steps necessary to secure to said companv ti- 
tles to lands granted to it, nor to prevent the Nor- 
thern Pacific Railroad Company asserting before- 
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the departments at "Washington, or in any court, 
its right to any lands granted to it. 

"And it is further ordered that said receiver, 
before entering upon the duties of his office, take 
and file with the clerk an oath to faithfully per- 
form the duties thereof, and also file with the 
clerk a bond, with two or more sureties, to be 
approved bv the judge of the district court of 
the United States for the district of Minnesota, 
in the sum of one hundred thousand dollars 
($100,000), conditioned for the faithful per- 
formance of such duties. 

"That said receiver deposit all moneys coming 
into his hands in the registry of the court at 
St. Paul, and said money shall be paid out un- 
der the rules of the court. That said receiver, 
after assuming the duties of his office, make 
and file with the clerk on the first daj^ of each 
month a full statement of the business of his 
office during ttis preceding month. The main 
object of this order is to ensure the completion 
of the said roads by the 3d day of December 
next, and the receiver is instructed so to act, 
under the limitations aforesaid, as to see that 
this object shall be accomplished, and to proceed 
at once and with expedition. 

"All contracts for construction, or purchase of 
iron, to be approved by the court, or by one of 
the judges thereof. It is the intention of the 
foregoing order, that if the said $5,000,000, or 
so much thereof as may be required fully to 
complete said extension lines, shall be furnished 
to or borrowed by the receiver to give to the 
holders of the said receiver's debentures a first 
lien upon the said road, road-bed, franchises, 
and lands, and each and every part thereof, 
and the income and earnings of the said road, 
as specified in ihe above order. If, however, 
the receiver shall borrow upon the said de- 
bentures herein authorized, money sufficient to 
complete only some one or more of the uncon- 
structed intervals in the line of said road, it is 
the intention of said order to give to the holders 
of the said debentures a first Ilea upon the road 
and road-bed so completed, and the franchises 
of the company pertaining thereto, and all the 
lands to which the said company may be enti- 
tled or may acquire by virtue of the comple- 
tion of the said part or parts of said road. 

"And if any of the money so borrowed by the 
said receiver on the said debentures shall be 
used for finishing or putting in order any part 
of said road now ironed, the same to the extent 
thus used shall be a first lien on the part or 
parts of said road upon which it is used. All 
other matters are continued until the first Mon- 
day in September next. 

"Given under my hand August 1, 1873. 

"John P. Dillon, Circuit Judge." 

On the first day of September, upon a further 
hearing, the foregoing order was modified as 
follows: 

"The original order, a'ppointing Jesse P. Far- 
ley receiver herein, having been made on the 
first day of August, 1873. and dated of that 
date, and the matters continued in and by said 
order coming on again before me at my cham- 
bers at Davenport. Iowa, on the first day of 
September, A. D. 1873, and having heard Geo. 
L. Otis, of counsel for said complainant, and 
Horace Bigelow, Esq. of counsel for the First 
Division of the St Paul & Pacific Railroad 
Company, George L. Becker, and others, de- 
fendants herein; and, on motion of Mr. Otis, 
of complainant's counsel, it is hereby further or- 
dered, that the aforesaid order appointing a re- 
ceiver herein, as aforesaid, be. and the same is 
hereby, modified as follows, viz: — 

"1st. Until further order of the court, said de- 
bentures shall not be sold for less than par in 
the currency of the United States, and before 
any shall be sold the receiver must be satisfied 
that he can sell or place sufficient thereof to 
complete and equip the said road, or some one 
or more of the unconstructed intervals in the 
line thereof, or such portions of one or more 
of such unconstructed intervals as he may deem 
practicable. 
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"2d. In case the whole interval between a 
point at or near Melrose and a point about twelve 
miles south of Glyndon shall be so constructed 
and equipped, and the portion of the road belong- 
ing to said St Vincent extension, which is now 
ironed, shall be completed by the 3d day of De- 
cember, 1873, tiien the expense of so constructing, 
completing, and equipping the same shall be a 
first lien upon the line of the said St Vincent ex- 
tension, its road, lands, land grants, franchises, 
and property, from St. Cdoud to the end of the 
present construction at a point about ninety-two 
miles north of Glyndon. 

"3d. In ease the whole of the Brainerd exten- 
sion, so-called, to-wit: the line between Watab 
and Brainerd, shall be so constructed and equip- 
ped by the 3d day of December, 1873, tiien the 
expense of so constructing and equipping the 
same shall be a first lien upon the whole of 
said extension line, its road, land, land grants, 
franchises, and property. 

■ "4th. All the expense of completing and 
equipping the portions of said extension lines al- 
ready ironed, except in the case provided for in 
subdivision two, shall be a first lien upon the 
portions so completed and equipped. 

"5th. The expense of all construction of any 
iwrtion of said lines, or either of them, other 
than construction upon some interval to be ful- 
ly completed, as aforesaid, shall be a first lien 
upon that portion of the road so constructed, 
and upon all tiie land, land grants, franchises, 
and property of such constructed portion or por- 
tions. 

"6th. The bond of said receiver may be ap- 
proved by either the judge of the said district 
court or by the judge of this court. 

"7th. All further and other matters are con- 
tinued until the first Monday of October next 
"John F. Dillon, Circuit Judge. 

"Dated September 1, 1873." 

[See Case No. 7,707.] 
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KENNEDY et al, v. ST. PAUL & P. R. 00. 
et al. 

[5 Dill. 519.] 1 

Circuit Court D. Minnesota. May 31, 1878. 

Railway Mortgage — Foreclosure — Authority 
TO Receiver to Build Unfinished Parts of 
THE Road, to Save Forfeiture of Franchises 
AND Land Grant. 

1. A court of chancery, in the progress of a 
foreclosure suit against a railroad company, 
ought not to enter upon the work of building or 
completing a railroad unless there is an irresisti- 
ble necessity to do so, in order to prevent a 
great and certain sacrifice of the rights and se- 
curities of tiie parties in interest 

2. Under the extraordinary circumstances of 
this cause, the irustees and four-fifths of the 
bondholders consenting, and none opposing, the 
court in order to prevent the forfeiture of the 
franchises of the company and the loss of a val- 
uable land grant authorized the receiver to con- 
struct the unfinished portions or links of the 
road, out of moneys to be furnished by bond- 
holders; but the court refused to issue deben- 
tures as a means of credit in advance of actual 
construction, or to permit the receiver to incur, 
for construction purposes, any 'indebtedness be- 
yond the amount of money furnished by the 
bondholders. When the road should be fully 
completed, the order provided for the payment 
of the actual cost thereof by debentures, which 
should be a lien upon the property to the extent 
indicated. 

3. Under ihW order, one hundred and twenty- 
five miles of railway were built and the lines 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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of the company's roafl completed, and the for- 
feiture prevented, and debentures were then is- 
sued for the cost of construction, and were after- 
wards paid out of the proceeds of the sale of the 
property under the decree, (See note.) 

4. Right of ■ non-assenting bondholders to im- 
peach decree and sale, and proper mode of pro- 
cedure. (See note.) 

The caiise is now before the court on the 
application of the receiver for authority to 
construct the unfinished portions of the road, 
and to issue debentui'es to raise money for 
that purpose. Shortly, the material facts are 
these; 

A suit was originally instituted by and in 
behalf of mortgage bondholders against the 
railroad company and others, including the 
trustees in the mortgage. See Kennedy v. 
St. Paul & P. R. Co. [Case No. 7,706]. After- 
wards, in virtue of proceedings under the 
power in that behalf contained in the mort- 
gage, the original trustees were removed, and 
Wetmore and others were duly appointed in 
their places. The new trustees thus appoint- 
ed, having duly accepted the trusts, brought 
a bill to foreclose the mortgage or deed 
of trust for $15,000,000, dated April 1st, 
1871, mentioned in the former report [Id.] 
The St. Paul and Pacific Railroad Company 
and the First Division Company, and others, 
were made defendants. Under the former 
order made in the case, supra, the receiver, 
Mr. Farley, only expended in the work of 
construction and repair about 5100,000. Mean- 
while, the receiver has preserved the prop- 
erty and operated the road without loss, and 
with some small profit. The completed parts 
of the road were links or fragments, and of 
eoffli)aratively little value unless the whole 
line should be finished. The amount of road 
completed and not completed appear in the 
Kennedy Case, above cited. The disputes in- 
cident to the bankruptcy of the company 
and the failure of its enterprise have pre- 
vented the company, the bondholders, or the 
receiver from completing the construction of 
the extension lines, and the litigation can- 
not be brought to a speedy close. The leg- 
islature of Minnesota, on March 9th, 1878, 
passed an act providing for the forfeiture 
of the company's franchises and lands, as 
respects the -unfinished lines of its road, un- 
less a specified number of miles should be 
built by August 1st, 1878, another part by 
December 1st, 1878, and to St. Vincent by 
January 1st, 1880, etc. Sp. Laws 1878, p. 344. 
The act provided that "in case the said St. 
Paul and Pacific Railroad Company, its suc- 
cessors or assigns, should fail to complete 
any of said portions of said line of railroad 
within the times therefor limited in this 
section, in that case the portions of said line 
of railroad then remaining imcompleted, to- 
gether with the land grant, rights, franchises, 
immunities, and property appertaining there- 
to, shall at once be and become absolutely 
forfeited to the state of Minnesota, without 
any act or ceremony whatsoever." The fore- 
closure cause is not ready for final hearing. 



and no decree can be rendered in time to 
enable the purchasers thereunder to com- 
plete the road and save the forfeiture. Under 
these cireiunstances, the receiver, at the in- 
stance of Mr. George Stephen and other large 
bondholders, and with the concuiTenee of 
the new. trustees, presented a petition to the 
circuit judge for authority to construct the 
uncompleted lines of road and issue deben- 
tures for the cost thereof. 

On the 18th of April, 1878, the following 
order was made: "John S. Kennedy et al. 
V. The St. Paul and Pacific Railroad Co. et 
al. The above entitled cause having come on 
to be heard upon the order made herein April 
8th, 1878, on the petition of J. P. Farley, 
receiver, that the defendants and all lien- 
holders show cause why the said receiver 
shoiild not be authorized to issue the deben- 
tures of said company to construct the un- 
completed portions of the St. Vincent exten 
sion of the St. Paul and Pacific Railroad, 
and it appearing that due service of said 
order was made as required therein, and after 
hearing I. V. D. Heard, solicitor for the said 
receiver, in support of said application, and 
George L. Otis, Esq., solicitor for the plain- 
tiffs herein, and for Jacob S. Wetmore, Thom- 
as W. Pearsall, and Thomas Denny, trustees 
under the §15,000,000 mortgage described in 
the complaint, in concurrence with and in 
support of said application, and noting the 
protest of the Northern Pacific Railroad Com- 
pany, and of the First Division of the St. 
Paul and Pacific Company, filed in the cause, 
it is hereby ordered, for the purpose of fully 
advising the court in the premises, that Mr. 
John B. Henderson and Mr. Thomas C. Reyn- 
olds, of the state of Missouri, be appointed ■ 
a commission of examination and inquiry to 
report all of the facts necessary to enable 
the court to judge of said application, and, 
inter alia, to ascertain and report as to the 
following matters: 1. The cost of completing 
and equipping the sections of road between 
Melrose and Fergus Falls, and between Fer- 
gus Falls and Bamesville, and between 
Snake river and St. Vincent. 2. The names 
of the owners of the bonds under said mort- 
gage, and the number and amount held by 
each owner or representative of each owner. 
3. How many of such bond owners propose 
to take debentures, and in what sums, and 
to proem'e their formal agreement as to the 
amount of money they will advance on the 
security of such debentures. Also, the formal 
assent of the said new trustees to the issue 
of debentures for the purposes desired. 4. 
What guaranties should be required by the 
court, that the necessary money will be fm*- 
nished and the road completed to St. Vincent, 
and at least to Fergus Falls by January 1st, 
1879. 5. Whether, for the security and pro- 
tection of the parties in interest, it is suffi- 
cient to provide that, if enough money is 
not fm-nished to complete said sections of 
road entire, that then the debentures nego- 
tiated shall only be a lien on an equal foot- 
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ing with the mortgage bonds, except on the 
lands earned with the moneys so furnished. 

6. In case sufficient moneys are furnished, 
and the said sections of road are fully com- 
pleted, then what priority shall be given to 
the debenture holders— shall it extend to the 
entire road and lands, or only to uncom- 
pleted road and lands, or to whole road with- 
out lands, and if to lands, whether it should 
be limited to the lands hereafter earned or 
extended to lands heretofore earned as well. 

7, "What should be the form and terms of 
payment of debentures and of the lien se- 
curity therefor. 8. What provisions should be 
made to secure the just rights of bondholders 
who do not join in the scheme, and herein, 
as to an order allowing any bondholder, be- 
fore a sale, to pay his proportion, with in- 
terest, and stand on an equal footing with 
the other debenture holders. 9. What provi- 
sion ought to be made about sale of lands 
on hand, and as to their appraisement and 
mode of sale, and whether proceeds shall be 
pledged for payment of debentures, or how 
otherwise disposed of. What is the value of 
the lands already earned, and what the value 
of the lands to be earned. 10. What provi- 
sion should be made as to the issue and 
registry of debentures, and whether they 
should be issued only as sections of road are 
completed, upon the order of the court, and 
what provisions to securing the economical 
expenditure of money in construction. 11. 
The commissioners, or one of them, will hear 
any of the plaintiffs or any of the defendants, 
touching the order applied for, on seasonable 
application. 12. After examination and in- 
quiry, and full consideration of any matters 
submitted to them, said commissioners will 
make a report a!nd a recommendation either 
for or against the proposed order, and if m 
favor, then to accompany the report with the 
draft of an order embodying their recom- 
mendations; and they will report with all 
convenient speed. Dated at Jefferson City, 
Missouri, this 18th day of April, 1878. John 
F. Dillon, Ohrcuit Judge." 

The commissioners, after a full examina- 
tion, made a report as to the situation of the 
property, the cost of construction, the value 
of the lands which had been earned and of 
those that would be lost if the road was 
not completed as required by the act of the 
Minnesota legislature, and as to the wishes 
of the bondholders, the ability of Mr. Stephen 
and others to furnish the necessary money 
to complete the road, and the character of 
the lien which should be given for the se- 
curity of the debantures, and recommended 
the granting of the receiver's application. 
The following opinion was given May 31st, 
1878, on the application of the receiver to 
be authorized to construct the road and issue 
debentures. 

George L. Otis, for trustees. 

I. V. D. Heard, for receiver. 

H, R. Bigelow, for First Division of St 
Paul and Pacific Ka^iroad Company. 
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John B. Sanborn and George Gray, for St. 
Paul and Pacific Railroad CJompany. 

George B. Young, for Mr. Stephen and 
other bondholders. 

DILLON, Circuit Judge. An application is 
made by the receiver for authority to com- 
plete the unfinished portions of the said rail- 
road, and to issue debentures to raise the 
means of construction. The situation of the 
case is peculiar, and even extraordinary. The 
cause in which the receiver was appointed, 
as well as the foreclosm-e cause by the new 
trustees, is stUl pending, and it is certain that 
a final decree cannot be rendered in time to 
save the forfeitures provided for in the act 
of the legislature of Minnesota of March 9th, 
1878. Unless the road is constructed as re- 
quired by that act, the rights of the railroad 
company, as respects the unfinished road,, 
and as respects the lands appertaining there- 
to, will be forfeited, and the principal se- 
curity of the bondholder secured by the 
mortgage will be wholly lost The fragments 
of road already completed would, in that 
event, be comparatively of little value. If the 
line of the railway is completed, it is clear 
that the effect will be to make the parts al- 
ready completed more valuable. The mort- 
gage bonds outstanding greatly exceed the 
value of the property. Four-fifths of all the 
bondholders apply for the order. Not a single 
bondholder has appeared to oppose it The 
trustees in the mortgage, representing all the 
bondholders, ask that the order be made. A 
commission appointed by the court has ex- 
amined the raih'oad and the lands, and ascer- 
tained the wishes of the bondholders, and 
recommend that the desired authority be giv- 
en by the court The only paities not con- 
senting are the' holders of stock in the St 
Paul and Pacific Company and the . First 
Division Company. But the interests of the 
stockholders and of the bondholders of the 
St Paul and Pacific Company are, in the 
actual situation of the case, antagonistic, and 
the stock is of uo value. Even the mortgage 
bonds are worth, in the market, but a few 
cents on the dollar. The Fh'st Division Com- 
pany, itself hopelessly insolvent, and whose 
road is in the hands of trustees under mort- 
gages, has no substantial interest of value 
in the matter. The opposition to the order 
asked for is not of a nature to defeat the ap- 
plication if the order is one which ought 
otherwise to be made. 

I assent, in the fullest manner, to the prop- 
osition that a comrt of equity ought not to 
enter upon the work of either operating or 
building a railway, if this can possibly be 
avoided without tiie certain and great sac- 
rifice of the rights and securities of the par- 
ties in interest The original order in this 
case was made upon this principle and upon 
the exceptional case which tlie record pre- 
sented. Kennedy v. St Paul & P. E. Co. [Case 
No. 7,706]. It is not to be inferred from the 
report of that case that authority even to 
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complete the building of an unfimsliea line 
of railway, and to issue debentures for tbat 
purpose, is to be conferred without an over- 
whelming and irresistible necessity. When 
such authority is conferred, it ought to be 
g'uarded with the utmost care. 

I have given to the present application great 
and even anxious consideration. It is the 
first step that costs. The work of construct- 
ing the unfinished lines had better not be en- 
tered upon than to enter upon it and fail, 
leaving the road still unfinished. That would 
not improve the security, and would greatly 
add to the existing embarrassments and com- 
plications. 

Although the commission has recommended 
tlebentures as a means of raising the money 
necessary to complete the road, I have, on 
consideration, concluded not to authorize their 
issue, or to permit the receiver -to incur any 
indebtedness whatever for this purpose. 

AVhat I am willing to authorize the receiver 
to do, on the conditions and restrictions to be 
specified in the order, is: Out of moneys to 
be furnished him by the parties in interest, 
and not otherwise, to proceed to construct 
and equip the unfinished portions of the road 
at the lowest cost in cash; the receiver to be 
prohibited from contracting any debt or lia- 
bility under this order in excess of the money 
actually furnished to and received by him. 
The parties in interest asking for the order 
must execute an instrument agreeing to fur- 
nish money sufficient to complete the road; 
and the trustees, for the bondholders, and the 
bondholders' committee, must also formally 
assent to this order. "When the receiver shall 
fully complete the road in such a manner as to 
be accepted by the state of Minnesota, and in 
accordance with the acts of congress and of 
the state, so as to secure ^o the company 
the lands granted by congress and the state, 
then the com't will direct the receiver to issue 
debentures for all sums of money advanced 
to and used by the receiver for the construction 
and equipment of the road, which debentures, 
unless the court shall hereafter otherwise or- 
der, shall be a first lien on all the lines of 
road not now completed, and on all lands 
which the road constructed under this or- 
der shall be the means of earning and ac- 
quiring. The order must also contain a pro- 
vision by which any bondholder, at any time 
before the issue of debentures, or, if the 
court shall so order, at any time before the 
sale of the property under the decree, may 
place himself on the footing of those bond- 
holders who shall advance the money to the 
receiver under this order. The court will pass 
an order drawn up in conformity witn this 
opinion. Ordered accordingly. 

NOTE. In conformity with the foregoing 
opinion, the following order was entered: 
"John S. Kennedy et al. v. The St. Paul and 
Pacific Railroad Co. et al. 

"This cause having come on to he heard on 
the 18th day of April. A. D. 1878, at JefEerson 
City, in the state of Missouri, on me application 
of J. P. Farley, Esq., receiver of the defend- 



ant, the St. Paul and Pacific Railroad Company, 
to be authorized to issue the debentures of said 
company for the purpose of constructing the un- 
completed portions of said railroad, and to sell 
lands pertaining to the completed portions tiiere- 
of, and the court, for the purpose of fully advis- 
ing itself in the _ premises, having then ap- 
pointed a commission of examination, to report 
all the facts necessary to enable the court to 
judge of such application, and said commission 
having so reported, and the court being fully 
advised in the premises, it is hereby ordered: 
"That the order heretofore made in this cause 
on the 1st day of August, A. D. 1873, appoint- 
ing a receiver for said company, and authorizing 
him, among other things, to issue certain de- 
bentures, as modified by an order made herein 
on the 1st day of September, A. D. 1873, be 
further modified and supplemented as follows: 
"1. Said receiver shall issue no debentures, 
in addition to those already issued, except as 
hereinafter provided, and only when specially 
ordered by the court to do so; but those al- 
ready issued shall continue to have the liens and 
preferences heretofore secured to them by the 
orders of this court. 

"2. Whereas, George Stephen, Donald A. 
Smith, Norman W. Kittson, and James J. Hill 
represent and show to the court that thev are 
the equitable owners of$ll,400,000 of the'?15,- 
000,000 issue of bonds secured by the extension 
mortgage of April 1st, 1871, as shown and set 
forth in an agreement between them, as parties 
of the first part, and Chemet & Weetjen, Kirk- 
hoven & Co., Lippman, Rosenthal & Co., Wurf- 
bain & Son, Tutein, Nolthenius & De Hann, 
H. C. Voorhoeve & Co., and Johan Carp, the 
committee of the Dutch bondholders of the St. 
Paul and Pacific Railroad Company, parties of 
the second part, being an agreement of twenty- 
seven articles, dated March 13th, 1878, and 
which said §11,400,000 of bonds are held by 
John S. Kennedy & Co, i(the plaintiffs herein), 
as trustees, as shown in said agreement; and 
whereas, the said Stephen, Smith, Kittson, and 
Hill propose to advance and furnish, or cause 
to be advanced and furnished, the full sum nec- 
essary to complete and equip the said extension 
lines to St. Vincent, and from Melrose at least 
to Fergus Falls, as required by the act of the 
legislatiire of the state of Minnesota, approved 
March 9th, 1878, in time to save the forfeiture 
therein provided for, and to secure the land 
grant to the company, if the court will, in this 
cause, autliorize the receiver to construct and 
equip the said extension lines on such terms, and 
on the security of such liens, asTvill be equitable 
to themselves and as between themselves and 
other bondholders and all others concerned in 
the property and the said mortgage; and where- 
as, it appears that no foreclosure of said mort- 
gage can be had in time to prevent the for- 
feitures provided for in said act of the legisla- 
ture of the state of Minnesota, and that, if 
the said forfeitures are made, the security of the 
said mortgage will be, as to the unfinished 
lines, wholly destroyed; and whereas, the or- 
ders hereinafter made are based upon the fun- 
damental consideration and condition that mon- 
ey enough shall be advanced to the receiver 
fully to build and equip the said extension lines as 
aforesaid; and whereas, the court has refused 
to issue debentures as a means of credit in ad- 
vance of actual construction, or to allow the re- 
ceiver to incur any indebtedness on his part, as 
receiver, beyond the money actually advanced: 
"Now, the said receiver, out of moneys so 
to be furnished him, and not otherwise, is here- 
by authorized to proceed to construct and equip 
the said extension lines at the lowest possible 
expense and cost in cash, of which he shall 
keep an exact and minute account, and make 
monthly reports to the court; and in no event 
to exceed the rate of $10,000 per mile for such 
construction, including necessary sidings, sta- 
tion buildings, water-tanks, etc., and a sufficient 
equipment for the business of said lines. 
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"When the said extension lines are fully com- 
pleted, in such manner as to secure and receiTe 
the land grant, and equipped for business, and 
ready to run, the receiver will be authorized to 
issue, in such form as the court shall then di- 
rect, debentures for the actual sums of money 
so advanced to him by the said Stephen, bmitn, 
Kittson, and Hill, payable in gold coin of the 
present standard of weight and fineness estab- 
lished by law, with interest at the rate of eight 
per cent per annum, which debentures shall in- 
clude interest at said rate on all sums so ad- 
vanced to the receiver from the date of such 
advances, and which debentures shall be a first 
lien on all the lines of road not now completed, 
and on all the lands which such completion shall 
be the means of earning and acquiring, but not 
a lien on the lines of road already completed, 
or on the lands already earned, unless the court 
shall then so order and adjudge. And the right 
and power are hereby reserved to extend the 
lien of the said debentures over the lines al- 
ready completed, and to the lands already 
earned and acquired and now owned by the 
company, if to the court it shall appear, upon 
the completion of the said extension lines to 
St. Vincent and to Fergus Falls, that such ex- 
tension of the lien of such debentures is just 
and equitable. 

"Notwithstanding the foregoing order in re- 
spect of debentures and the Hen hereof, on ttie 
completion of the load in running order to St. 
Vincent, and as far as Alexandria, the court 
reserves the right to issue debentures for the 
cost of such completion, and will issue the same 
if the said committee of Dutch bondholders shall 
consent thereto, and if no good reason shall be 
shown or exist for not then issuing such de- 
bentures. 

"3. Any bondholder under the ?15,000,000 
mortgage aforesaid is hereby accorded the right, 
at any time before the issue of debentures, and, 
if the court Shall think just, at any time before 
the sale of the property under the decree of fore- 
closure, to pay his pro rata share of the neces- 
sary cost of the construction and equipment of 
the road under this order, and, on placing him- 
self in this regard upon the same footing as the 
said Stephen, Smith, Kittson, and Hill, shall be 
entitled to have equal rights with them in re- 
spect of said debentures and the lien thereof; 
and power to make provisions in detail to secure 
this right is hereby reserved. 

"4. It is expressly ordered that the receiver 
shall contract no debt under this order in excess 
of money actually received by him. Subject to 
this provision, the receiver is authorized to pur- 
chase all necessary material, to employ all nec- 
essary agents and servants, and to make all con- 
tracts necessary for the purposes aforesaid; but 
no contractor under, or other creditor of the 
receiver, shall have any lien for work or mate- 
rials furnished the receiver, under any lien law 
of the state of Minnesota or otherwise. 

"5. The said Stephen, Smith, Kittson, and 
Hill shall jointly and severally execute an in- 
strument approving of this order, and agreeing 
to furnish all the money herein contemplated, 
which shall stand as a security to any contractor 
or laborer under the receiver who shall or may 
be injured by their failure to comply herewith, 
and agreeing to procure within sixty days the 
formal and duly authenticated assent of the 
said Dutch committee to this order; and the 
said instrument shall be filed in this cause. 

"6. The receiver shall cause all inspections 
and other proceedings to be had necessary to be 
taken to secure the acceptance of said roads by 
the state of Minnesota, as constructed, in com- 
pliance with the acts of congress and of said 
state, and to secure the conveyance to said com- 
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pany of the lands pertaining to such exten- 
sion lines. •„ , „ ^ .1. 

"7. Before this order shall take effect, there 
shall be filed in this court the duly authenti- 
cated assent to its provisiohs of the new trustees 
of said $15,000,000 mortgage, and of John S. 
Kennedy and John S. Barnes, the trustees 
named in said agreement between said Stephen, 
Smith, Eattson, and Hill and said Dutch com- 
mittee; and the approval in writing of the terms 
hereof by Messrs. John B. Henderson and T. C. 
Reynolds, the commission appointed by said or- 
der of April ISth, 1878. 

"8. And it is further ordered, that the said 
Kennedy and Barnes, the plaintiffs herein and 
trustees as aforesaid, shall not part with the 
possession of said $11,400,000 of bonds, or any 
of them, without the special order of the court, 
and that a copy of this order be served on the 
Mercantile Safe Deposit Company, in the city 
of New York, and proof of service by some dis- 
interested person shall be filed in this cause. 

"9. It is further ordered, that the application 
of the receiver for leave to sell lands be con- 
tinued for further consideration; and the pow- 
er is reserved to modify the provisions of this 
order, and to make further orders from time to 
time. , , ^ 

"The clerk is ordered to make a complete 
record of the petition of the receiver, the order 
to show cause thereon, the order of April 18th, 
1878, and- the separate and joint reports of the 
commissioners named therein (except the map 
appended to the report of Mr. Reynolds and 
the copv of the act of the legislature of March 
9th, 1878), and of this order. 

"Thus made and ordered this 31st day of May, 
A. D. 1878. John F. Dillon, Judge." 

Under the authority of this order, the receiv- 
er, out of moneys furnished by Mr, George 
Stephen and others, constructed, prior to De- 
cember 1st, 1878, one hundted and twenty-five 
miles of railroad, extending from Melrose to 
Alexandria, and from Crookston to St. Vin- 
cent and the international boundary line at Em- 
erson, at an aggregate cost, as reported, of $1,- 
016,300, thereby giving an unbroken railway 
connection between St. Paul and the Canadian 
system of railway in Manitoba. The road thus 
constructed by lie receiver was inspected and 
accepted by the governor of the state; and the 
court afterwards, on December 20th, 1878, di- 
rected the receiver to issue debentures for the 
cost thereof* 

On April 11th, 1879, a final decree in fore- 
closure in the suit by the trustees was passed, 
ordering the sale of the mortgaged premises, 
including the lands, as an entire property, to 
the highest bidder, but not for less than $1,- 
500,000, with directions that the proceeds of the 
sale should be applied, first, to the payment of 
costs and the services and expenses of the trus- 
tees; second, to the payment of the debentures, 
and next to the payment of the bondholders 
pro rata. On June 14th, 1879, the entire prop- 
erty was sold under the decree to the St. Paul, 
Minneapolis, and Manitoba Railway Company, 
for the sum of $1,600,000. 

At the June term, 1879, the sale was con- 
firmed, witiiout opposition from any of the bond- 
holders or others, and out of the proceeds the 
debentures issued by the court were all called 
in and paid, and the receiver directed to turn 
over the property to the purchasers. • 
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Case K'o. 7,708. 

KENNEDY v. WASHINGTON. 
[3 Cranch,* O. C. 595,] i 
Circuit Court, District of Columbia, May- 
Term, 1829. 
Mandamds — Mdnioipal Officers. 
A mandamus will not lie to the mayor, board 
of aldermen, and board of common council of 
the city of Washington, to compel them "to 
make such regulations as they may deem proper, 
prescribing the manner of erecting private 
wharves within the limits of the city of Wash- 
ington." 

[Cited in Potomac Steam-Boat Co. v. Upper 
Potomac Steam-Boat Co., 109 U. S. 694, 3 
Sup. Ct. 459, and 4 Sup. Ct 15.] 

Mr. Coxe, in behalf of F. X. Kennedy, 
moved the court for a rule on the mayor, 
board of aldermen, and board of common 
council of the city of Washington, to show 
cause why a writ of mandamus should not 
issue to them, commanding them to make 
such regulations as they might deem proper, 
prescribing the manner of erecting private 
whai-ves within the limits of the city of 
Washington. This motion was supported 
by the affidavit of F. X. Kennedy, that he 
was the purchaser of lot No. 1, in the square 
No. 329, in that city; that he had applied 
to the corporate authorities of the city, for 
leave to build a wharf on that lot; and also 
for the direction of such commissioners as, 
by the by-laws of the corporation, the mayor 
is authorized to appoint, in regard to the 
plan and construction of the said wharf, 
which they have refused to give. By the 
Maryland act of 1791, c. 45, § 13, it is en- 
acted, "that the commissioners aforesaid" 
(of the city of Washington, appointed under 
the act of congress of the 16th of July, 1790, 
§ 2; 1 Stat. 130,) "for the time being, or any 
two of them, shall, from time to time, until 
the congress shall exercise the jurisdiction 
and government within the said territory, 
have power to license the building of 
wharves in the waters of the Potomac, and 
the eastern branch, adjoining the said city, , 
of the materials, in the manner, and of the 
extent they may judge durable, convenient, 
and agreeing with general order; but no li- 
cense shall be granted to one to build a 
whax'f before the land of another, nor shall 
any wharf be built in the said waters, with- 
out license, as aforesaid; and if any wharf 
shall be built without such license, or dif- 
ferent therefrom, the same is hereby de- 
clared a common nuisance." By the char- 
ter of th'e city of Washington, of the 15th 
of May, 1820, § 7, the corporation has power, 
among other things, "to preserve the navi- 
gation of the Potomac and Anacostia riv- 
ers, adjoining the city; to erect, repair, and 
regulate public wharves, and to deepen 
creeks, docks, and basins"; and "to regu- 
late the manner of erecting, and the rates 
of wharfage at private wharves." 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Mr. Wallach, for the corporation, contend- 
ed that the power given to the corporation 
was a power to be exercised or not at its 
discretion, and according to its discretion; 
in which case it has been decided that a 
mandamus will not lie. 2 Esp. N. P. 6GS. 

Mr. Coxe, contra. The only discretion 
which the corporation has is how to do it, 
not whether they shall do it or not. It is 
their duty to regulate the manner in which 
the wharves shall be built. The proprietors 
cannot enjoy their rights until that is done; 
and although this court will not command 
them how they shall legislate upon the sub- 
ject, yet it may compel them to legislate 
upon it 5 Com. Dig. 31, "Police"; Rex v. 
St Margaret's Parish, 4 Maule & S. 250; 1 
Term R. 146. The right of wharfing is not 
settled by the common law, but is always a 
matter of police. 

Mr. Jones, for the corporation, in reply, re- 
ferred to the opinion of N. King (Burch, 
Dig. 351, 359, &e.) that it appertains to the 
couits of the several states, and of the 
United States, to determine upon these 
rights. The power of the commissioners, 
upon this subject ceased to exist by its own 
limitation, by the assumption of jurisdiction 
by congress on the 27th of February, 1801 
(2 Stat. 103); and the power given to the 
corporation, in relation to private wharves, 
is only to regulate the manner of erecting 
them, not to limit the extent of them, or to 
interfere with the rights of the owners of 
the land adjoining the river. But if they 
have the power under the charter, it is a 
power to be exercised by them or not, at 
their discretion. The corporation is a local 
legislature; and within the sphere of their 
legislative jurisdiction are as independent 
as any other legislature; but they cannot 
affect original rights derived from the orig- 
inal proprietors. 

THE COURT refused to issue the man- 
damus, for the reasons stated in the argu- 
ment of Mr. Jones and Mr. Wallach. 
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Case No. 7,709. 

KENNEWAY et al. v. The WICKFORD. 

[1 Betts, D. C. MS. 71.] 

District Court, S. D. New York. 1840.1 

Vessel — Bill of Sale Iktended as a Mortgage 
—Liability of Grantee— Wages. 
[A grantee in an absolute bill of sale of a 
vessel intended as a mortgage is bound by his 
admission of liability and express promise to 
pay wages earned during the time he held such 
title, made after he had taken possession, and 
while she was under arrest for such wages.] 

[This was a libel by Thomas Kenneway and 
others against Davis and Brooks, claimants 
of the brig Wickford, for wages.] 

1 [Affirmed by circuit court (case unreported).] 
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BBTTS, District Judge. This suit was 
commenced, iu rem against the vessel for 
wages, -vrith a claim for short aHo-wanee, 
during the last voyage. On the arrest of the 
vessel a proctor appeared for the owners 
generally, without naming them. On the 
12th of December a supplemental libel was 
filed, charging the respondents to he owners, 
and process in personam was obtained there- 
on upon which they were arrested. On the 
same day the proctor who had appeared for 
the owners generally called at the oflSce of 
the proctors of the libellants, with Mr. Davis, 
one of the respondents, who was introduced 
as one of the owners, and represented him- 
self and partner as owners of the brig, and 
wished to settle the demands of the libel- 
lants. The respondent admitted his firm to 
be answerable for the wages, and declared 
their willingness to pay them, but complained 
greatly of the demand for short allowance, 
and appealed to the libellants, all of whom 
were present, to remit that demand. A long 
parley ensued, and resulted in Mr. Davis 
agreeing to pay the wages with the addition 
of $125 for short allowance, together with 
costs, not to exceed, when taxed, $60. Mr. 
Davis left the office to ascertain from the 
shipping articles the precise amount of 
wages, and to procure the money or a check, 
but did not return or discharge the amo\mt 
as agreed. On the 18th of December the 
proctor who had appeared for the owners 
gave notice to the proctors of the libellants 
that his appearance was withdrawn, and 
that the respondents would decline paying 
the wages, leaving the libellants to their 
remedy against the vessel. The proceedings 
against the vessel were thereupon carried for- 
ward to a decree, upon which she was sold, 
and the proceeds, §523, paid into court This 
being insufficient to satisfy the decree, the 
supplemental libel is proceeded upon, and a 
decree is prayed against the respondents 
personally to make good the deficiency. 

The pleadings and proofs being completed 
on this branch of the case, the respondents 
object at the hearing that the action cannot 
be maintained against them personally, be- 
cause they were not owners of the vessel, 
but only mortgagees out of possession; and, 
if a promise to pay is established by the tes- 
timony, that it is nudum pactum, upon which 
they cannot be made responsible. No de- 
fence is taken for either defendant as dis- 
tinct from the other. 

The proof Is very clear that the respond- 
ents were in full, legal, and actual possession 
of the vessel at the time the promise was 
made, and had received freight money for 
the voyage upon which some part of the 
wages accraed; and it will therefore be out 
of the case to discuss the question of their 
liability as mortgagees not having posses- 
sion. It may, however, be remarked that the 
doctrine laid down in the books referred to 
on the argument has application to a respon- 
sibility as incident to the relationship of 
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mortgagee, and does not touch the point ris- 
ing out of. the ifacts here,— whether his inter- 
est Is not such as to support an express 
promise to pay liens with which the vessel is- 
chargeable. But abstract propositions will 
be avoided, and the single enquiry be con- 
sidered whether a mortgagee, after he has 
taken possession of the vessel, and she is- 
under arrest for wages, is bound by his ex- 
press promise to pay outstanding wages 
earned during the period he had title to her. 
The fact of the promise is established by a 
strong preponderance of proofs, and that it 
was made with great precision, and after 
full discussion and consideration of all the 
terms, and was not a mere ofEer for a settle- 
ment and to buy peace. The case of Gham- 
plin V. Butler, 18 Johns. 169, would be con- 
clusive on this point if the promise had been 
made by mortgagees previous to the services 
being rendered; and the counsel resisted the 
demand in that case upon the distinction 
that an implied promise would not be raised 
against the party not in possession and who 
did not receive the freight And it is further 
to be remarked that there the master sued, 
who could only recover upon his contract, 
not having any privilege against the vessel. 
The Tindertaldng by the respondents here 
was after the services were rendered, but it 
is clearly susceptible of an interpretation be- 
yond a promise to pay upon a consideration 
already executed, inasmuch as it rested upon 
the acknowledgment of a liability against 
the respondents when the indebtedness ac- 
crued. 14 Johns. 378. 

It is important that the naked question 
shall be decided, that it may be clearly un- 
derstood what remedies seamen have against 
parties holding the legal title to a vessel by 
full bill of sale, but under some collateral 
arrangement, not appearing upon the papers, 
which may convert the apparently absolute 
title to a mere security or mortgage. It is 
very clearly settled upon authority that the 
party holding such title is clothed with all 
the rights of absolute owners as against all 
the world, and that such rights will be en- 
forced In admiralty without regard to the 
equities between him and his grantor or other 
pai-ties. 3 0. Rob. Adm. 225; 5 0. Rob. Adm. 
138; Wheeler v. Sumner [Case No. 17,501]. 
So, also, is the rule at law in respect to ves- 
sels disposed of out of then: home port. 4 
Mass. 661; 8 Mass. 287; 7 Pick. 397. When, 
then, the law imparts to such conveyance 
every attribute of a complete and perfect 
title in displacing the equities of the credit- 
ors of the assignor and refusing to limit the 
effect of the conveyance to the liabilities it 
was intended between the parties to cover, 
it would seem no more than reasonable that 
the converse should accompany a privilege 
so liberal and protective to the assignee, and 
that he should be chargeable with the legal 
responsibilities attaching to an entire own- 
ership. 15 Mass. 477. The ownership of the 
ship may be all that creates or induces 
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credit to a party, and it is but solemn moek- 
•ery to turn over tlie demands of seamen to 
be discharged by liim personally, when such 
ownership, which alone could supply him 
the means of satisfying them, is entirely di- 
vested. If the question may be regarded as 
an open one, it is deserving the gravest con- 
sideration whether the assignee of a ship in 
full title shall be permitted to secure to him- 
self all the advantages of absolute owner, 
and yet stand exonerated from its responsibil- 
ities by exhibiting a confidential arrange- 
ment between him and his assignor, which 
may qualify and reduce his interest as be- 
tween themselves to that of a mortgagee. 

A careful analysis of the eases might per- 
haps lead to the conclusion that the rule ex- 
empting mortgagees from the liabilities of 
owners came into force in reference to the 
■qualified title of mortgagee appearing upon 
the conveyances. But if it is to be indis- 
criminately applied to conveyances absolute 
or conditional upon their face, the inquiry 
upon which this great question was started 
recurs, whether the mortgagee who is in pos- 
session of the vessel, and then admits his lia- 
bility for antecedent wages, and promises to 
pay them, can be exonerated from such en- 
gagement because the law would not have im- 
posed it upon him originally, or for the want 
of a legal consideration to uphold it And in 
passing upon these questions, the effect of the 
conveyance, whilst the vessel was abroad, of 
can-ying every attribute of actual possession 
within it, plainly indicated by the cases above 
cited, is laid out of view, and the nated propo- 
sitions presented by such statement of the 
case win be considered. First, then, as to 
the effect of a distinct and full admission by 
the respondents of their liability to pay these 
wages. No one can dispute Ihat if the bill of 
sale operated aceordiug to its terms, the lia- 
bility of the assignee would be complete at 
law for all wages earned subsequent to the 
transfer. For the charge attaches upon the 
owner because of his relationship to the ves- 
sel, and not upon the footing of any direct 
undeitaking on his part, or trust on account 
of his responsibility, or even knowledge at 
the time of his being proprietor. Abb. Shipp. 
19, and notes. All that intervenes to prevent 
such responsibility, commencing with the bill 
of sale, is the secret undertaking between the 
parties that the apparently absolute title shall 
be subject to redemption and defeat on the 
repayment of the consideration money, and 
this is only proved by parol. The declaration 
of one party (the assignor) can be no higher 
evidence of that understanding than that of 
the assignee, and is so made that a remedy 
should be sought could the assignor enforce 
his interpretation of the agreement against 
the assent of the assignee unless he could 
command the aid of testimony other than that 
of the principals to the arrangement. None 
other is offered here. Accordingly the ad- 
mission of the respondents as to their rela- 
tionship to a responsibility on account of liens 



upon the vessel would be at least of equal 
force with the testimony of the assignor con- 
tradicting it; and the matter might then be 
regarded as left, under the conflicting asser- 
tions of the parties, to rest upon the docu- 
mentary evidence. But with the strong 
anxieties manifested and declared by the wit- 
ness Whitaker to exonerate the respondents 
from this charge, their voluntary and unre- 
served admission of their liability ought prob- 
ably to be regarded as of the greater weight, 
and operate to fix their responsibility as upon 
an original liability proved. The responsi- 
bility would be equally complete on their part 
though but mortgagees, as if owners, provid- 
ed either the contract of hiring by the libel- 
lants had been made with them, or they had, 
as against Whitaker and the rest of the 
world, the beneficial possession of the vessel, 
with the right to her freight and earnings. 
Abb. Shipp. 19. All the concomitant facts in 
proof look strongly to such aspects of the 
transaction. The policies upon the vessel 
were all secured to the respondent, and im- 
mediately upon her coming in they were put 
in possession of the outstanding freight, and, 
there being no other funds, they advanced 
money to the captain to pay off the crew. 
These facts and circumstances may exist per- 
haps without subjecting the party to any fur- 
ther liabilities than would attach to mort- 
gagees out of possession, and not chargeable 
upon any express contract, but they are also 
consistent, and more naturally so, with the 
relation of actual owners or mortgagees hav- 
ing the entire possession and control of the 
vessel, or even with the presumption that the 
hiring was in its inception under their au- 
thority and responsibility. Certainly they 
must best know what their real relation was 
to the subject-matter, and their explicit and 
well-considered declarations here in port, 
after the vessel was formally surrendered to 
them, assenting to their liability for the de- 
mands of the libellants, may be regarded as 
a surer and more satisfactory explanation of 
the character of their relationship to the ves- 
sel than the evidence of Whitaker, brought in 
to change and overturn the whole of such ad- 
missions. 

A case can hardly be put where a promise 
per se can carry with it a higher claim to be 
executed. The respondents, npon the state- 
ment of the defense and on the proofs had 
an interest of some thousands of dollars, se- 
cured only by this vessel. The antecedent 
bill of sale was fully executed on her arrival 
in port, and she went into their possession. 
She was libelled, and the respondents were 
arrested for the wages of the crew earned in 
navigating her since the formal title to her, 
at least, was transferred to the -respondents. 
At the time no one supposed she would not 
bring at public sale much more than the 
amount of this demand; and with all these 
particulars before them, the direct and posi- 
tive promise to pay these wages is proved to 
have been made by the respondents. It is 
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true they now urge that tliey only proposed 
terms of compromise, and never assumed the 
debt, and such undoubtedly is the under- 
tstanding of Mr. Davis of his ofCer. The re- 
spondents have that high standing for probity 
as merchants and citizens as to leave no 
shade of suspicion upon the rectitude of their 
intentions in the matter to justify the slight- 
est surmise that they would deviate from 
what they supposed to be an engagement, 
but these considerations can supply the court 
no counterpoise to the testimony, and accord- 
ingly the case must be judged npon the evi- 
dence, upon rules equal and common to the 
most humble and the most honorable. It is 
not intended to trench upon the rule of law 
declaring a promise, with whatever solem- 
nity and deliberation made, to be nudum pac- 
tum, if the consideration leading to it Is ex- 
ecuted and past The inherent equity and 
justice of the case would afiEord no excuse for 
disregarding a fixed principle of law. But 
every case does not fall within the rule where 
the promise is subsequent in point of time to 
the act or circumstance eliciting it For if the 
considerations, though past tie of highly bene- 
ficial character to the party mating it, the 
law does not demand proof of a request or 
other particular creating a liability, but will 
presume it 14 Johns. 378. The interest of 
the respondents in the vessel, and the safe 
performance of her voyage, was of a char- 
acter to render the services of ,the libellants 
in navigating Tier of the most beneficial na- 
ture to tbem. 
Decree for complainant 

On appeal this decree was affirmed, April 27, 
1841.. 
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Case No. 7,710. 

KENNICOTT et al. v. WAYNE COUNTY. 

[6 Biss. 138; 1 7 Chi. Leg. News, 41.] 

Circuit Court, S. D. Illinois. June, 1874.2 

Mdnioipal Bonds — Letters between Third 
Parties— Bonds Given for Goods — Correc- 
tion OP Mistakes — Proofs before Master — 
Bona Fide Hoi^dee— Presumption. 

1. Letters between third parties engaged in 
negotiating the bonds are not competent evi- 
dence to impeach them in the hands of parties 
claiming to be bona fide holders, unless they 
are shown to have had some connection with 
such letters. 

2. The fact that bonds were received, from the 
treasurer of the railroad company in payment of 
goods, is not of itself sufficient to bar the mer- 
chant from claiming as a bona fide holder, if 
the goods were of such a character as would be 
of value to the company in the construction or 
operation of the road. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 94 U. S. 498.] 
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3. Where a case has been to the supreme 
court, the circuit court in passing upon a col- 
lateral branch of the case, will not admit that 
sthat court has made a mistalie in regard to any 
facts which it has actually passed upon. The 
party moving to correct such mistake must go 
to tiie supreme court for relief. 

4. Under an order requiring claimants upon 
bonds tQ appear before a master and prove their 
claims, a presentation of tie bonds by an agent 
or attorney is sufficient, though the proofs were 
taken in another state, if no suspicion has been 
tlirown upon the bona fides of the bonds. 

5. Upon the presentation of a negotiable bond 
the presumption of law is that the i)erson pre- 
senting is a bona fide holder, and until evidence 
is introduced tending to negative that presump- 
tion, he is under no obligation of proving himself 
a bona fide holder. 

[See note at end of case.] 

[This was a bill in equity by John W. 
Kennicott and others against the board of 
supervisors of Wayne eoxmty.] These were 
exceptions to a master's report, finding cer- 
tain claimants to be bona fide holders of 
bonds issued by the supervisors of Wayne 
county, Illinois, to the Mount Vernon Rail- 
road Company, which bonds bad been con- 
tested by the county, and had been declared 
valid by the United States supreme court. 
The opinion of that court, with a full his- 
tory of the bonds, will be found in Kenni- 
cott V. Supervisors, 16 Wall. [83 U. S.] 452. 

S. A, Goodwin, W. B. Scates, John A. Mc- 
Clernand, and M. Borke, for complainants. 

Henry Crawford and M. Ejiapp, for de- 
fendants. 

DBUMMOND, Circuit Judge, We have 
not examined the printed record in this case 
as It appears filed in the supreme court. 
We have only examined the testimony tak- 
en since. Under the case as it stood in the 
supreme court, it was decided that the 
bonds were valid and that the m'ortgage 
whicb was given to secure them was a valid 
security; and the only question, therefore, 
now before us is whether the bonds and 
coupons presented by the various parties- 
complainant are held by them in good faith 
and for value received. 

Upon an interlocutory decree the case was 
referred to the master, and h6 was directed to 
inquire as to the amount of these claims 
and the parties who held them. A supple- 
mental report was accordingly made by the 
master. To tbis report no exceptions are 
filed. It was understood, however, that the 
objection might be afterwards taken that 
these parties were not bona fide bolders. 

There are some objections to the evi- 
dence, whicb, perhaps, the court ought to 
decide. For example, as to the letters that 
were introduced between the paities, who 
formed, to a greater or less extent, "a ring," 
as it was called, by which the county of 
Wayne was defrauded of the proceeds of 
these bonds, or of the bonds themselves. 
None of these letters are written by any of 
the bond-holders; they are simply letters 
between the various persons who had some 
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connection with the bonds, with their nego- 
tiation, their delivery or their transfer; but 
they are mere private letters which ought 
not to bind the bond-holders, unless connec- 
tion is shown between them and the letters 
themselves. I do not understand that any- 
thing of that kind is proved, and they be- 
come, therefore, as to them, res inter alios 
acta, and by which, of course, they should 
not be bound. 

They are, therefore, entirely incompetent 
to affect any questions in this case. There 
are only a few of the claims to which it is 
necessary to refer, to determine whether or 
not these bonds and coupons are in the 
hands of bona fide holders. We have come 
to the conclusion that all which have been 
presented are in such hands. 

In relation to the claim of Ransome & Co., 
boot and shoe dealers, it is said that they 
sold goods and received bonds from Mr. 
licwis in payment, Mr. Lewis being the 
treasurer of the railroad company. Now 
the mere fact that the goods were received 
for the bonds, while it may be a circum- 
stance requiring explanation, is not, of it- 
self, sufficient to prevent a party being a 
bona fide holder. Mr. Lewis was the treas- 
urer of the company; the bonds were, or 
might have been, in his hands, for negotia- 
tion, transfer or sale. It may be that cer- 
tain goods were as valuable for the con- 
struction of a railroad as money itself, for 
example, iron, or any of the materials 
which would go into the construction of the 
road. So any goods which could be tx*ans- 
ferred to, or used by, the operatives of the 
road, and which would be received by them 
in compensation for their services which 
they had or might render, would be just as 
valuable as money. The mere fact that 
goods were received, does not prevent the 
bonds being held in good faith and for value. 
There must be circumstances showing that 
the purchaser of the bonds knew that there 
was a corrupt or fraudulent motive on the 
part of the vendor, or person transferring 
the bonds, in order to make him a holder in 
bad faith. There is nothing of the kind 
shown here. On the contrary, It Is shown 
that they were the holders In good faith and 
for value, but that they received them in 
payment for goods instead of money. 

As to Mr. Myers' claim, the chief objection 
made to that grows out of facts contained 
in the original record, and upon which we 
think the supreme court has substantially 
passed, and with which we do not feel in- 
clined to interfere. If the supreme court 
made a mistake in relation to the facts, it 
is only respectful for this court to require 
the parties to go to that court to have it 
rectified. The supreme court say in efCect 
that, on the assumption that certain prin- 
ciples of law stated by that court were cor- 
rect, there was no defense. 

It is objected that this matter was refer- 
red by an interlocutory order to the master, 



and that parties who were claimants upon 
these bonds were required to appear before 
htm at his office in Springfield, on or before 
a certain day named, and prove their claims. 

Under this interlocutory order notices 
were given to the opposite counsel and by 
publication, and proofs have been taken, un- 
der the acts of congress, in New York, and 
presented before the master in the form of 
depositions, and the objection is, that this is 
not a literal compliance with the order; 
that they ought all to have been taken per- 
sonally before the master. 

These proofs related to the bonds them- 
selves, which were the subject of controver- 
sy, and as to which the supreme court had 
decided that the security given by the coun- 
ty of Wayne was valid, and therefore all 
that need appear was that these parties, 
having these bonds or coupons, were the 
holders in good faith, and we think that 
they may be presented before the master 
here, through their agents or attorneys up- 
on proof thus taken, under the acts of con- 
gress. It is true that the order might have 
been more general, and might have stated 
that proof in relation to the bona fide char- 
acter of the holders might be taken else- 
where; but where the bonds are presented 
before the master, and there is nothing to 
throw suspicion upon them, it is not mate- 
rial how they are presented. They are with- 
in the scope and spirit of the order. If 
they are presented by the claimants by their 
agents, or by their attorneys, and the fact 
is that proof has been taken on notice, or 
that petitions have been filed fortified by 
affidavit, we think it ought not to prevent 
the operation of the interlocutory order, and 
this independent of the seventy-seventh 
rule. They are in the largest sense pre- 
sented before the master in Springfield, 
though proof may have been taken in New 
York. Now in some of the cases the bonds 
are produced before the master, the holders 
thereof stating that they are the hold- 
ers in good faith. The presumption of law 
is that they are such holders. These bonds 
have all the characteristics of negotiable in- 
struments. When a man presents himself 
before the master with such a bond in his 
hand, it is a presumption of law that he is 
a bona fide holder. It was objected by 
counsel for the defendants that there was 
no proof as to the bona fides of these hold- 
ers. If there had been any evidence intro- 
duced calculated to throw suspicion upon the 
bonds, then it might have been proper for 
the court to give the defendants an oppor- 
tunity of introducing evidence upon that 
point; for Instance, in relation to the bonds 
of Mr. Crooks, who presents them to the mas- 
ter, who makes a supplemental report in rela- 
tion to them. Now if there was any evidence 
calculated to throw suspicion upon these par- 
ticular bonds, then the court might have re- 
quired the claimants to supplement the evi- 
dence created by the holding and presenta- 
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tion of the bonds by some additional evi- 
dence. But that has not been done here. 
They were asked if they had any eyidence 
on that subject, but none has been produced, 
and so we have to take it as a presumption of 
hiw, not met by anything to countervail it, 
that these parties are the holders of the bonds 
in good faith and for value. 

These considerations, I think, dispose of all 
the questions in the case. We cannot lose 
sight of the fact that the substantial defense 
in the case has been considered by the su- 
preme court and decided against the defend- 
ants; and that therefore the only question is 
an incidental question, growing out of the 
position of the bond-holders. No doubt the 
county of Wayne has been much wronged in 
this case. Gross injustice, and it may be 
fraud, has been practiced upon the county by 
its own citizens and by its own officers; but 
unless these bond-holders can be connected 
with that fraud, by notice, or by some cir- 
cumstance calculated to throw suspicion up- 
on their possession of the bonds, it would be 
contrary to the first principles of equity and 
right that they should suffer for the 'wrong 
committed by the officers of Wayne county, 
or the railroad company, who had. the dis- 
posal of the bonds. 

It may perhaps be questioned whether mu- 
nicipal bonds should ever have been held to 
be valid, as affecting counties, towns and 
other similar public bodies, because so large 
a number of people and so large an amount of 
property- should not be affected by a wrong 
or a fraud practiced by the individuals who 
have the sale and the transfer of such bonds. 
But that question has been foreclosed. It 
is not an open question now in the federal 
courts. It has been universally held that mu- 
nicipal authorities can make and issue bonds, 
provided there is a law justifying it, and 
that the officers employed and elected by 
them can negotiate them. Therefore these 
municipalities should be more careful as to 
the men they intrust with thehr funds. They 
should select honest men. If they do not they 
must stand by the consequences, just as a 
man must who employs an agent to do his 
business. If the agent commit a fraud, the 
person with whom he has transacted his busi- 
ness, and who has acted in good faith, cannot 
be permitted to suffer. The person who has 
employed him and held him up to the world 
as his agent must suffer. This principle has 
been applied to municipalities in eases like 
this. Therefore if it be true that the county 
of Wayne has been wronged in this transac- 
tion, it has been by its own agents, and It 
must suffer the consequences of the breach of 
trust committed by them. 

It has occiUTed as a question to us whether 
we should .direct the sale of this property 
without redemption. We have come to the 
conclusion, under the circumstances of the 
case, that we will not do so; that we will 
require the property to be sold in parcels not 
exceeding 160 acres, and authorize a redemp- 



tion. We think this would be more just to 
the county, and more just also to parties who 
may be holders under a subsequent incum- 
brance, of the whole or any part of this prop- 
erty, and it will tend to produce a larger sum 
of money for the benefit of the creditors than 
a sale in quantity. If the plaintiffs become 
the purchasers, they may thus be obliged to 
give something near the value of the land, in 
order to avail themselves of the security they 
have. 

A decree wiU be prepared in accordance 
with these principles. 

[NOTE. An appeal was then taken by the 
defendants to the supreme court, where the de- 
cree was aflSrmed in an opinion by Mr. Chief 
Justice Waite, who said that tiie question of the 
validity of the bonds was no longer open, for it 
is a well-settled rule that what has been decided 
upon one appeal cannot be re-esamined in a 
subsequent appeal of the same suit, 94 XT. S, 
498, After the foreclosure, a suit was brought 
on the appeal, and supersedeas bond given by 
the counly, and the court below gave judgment 
for the plaintiffs for the full amount of the bond. 
A writ of error was then taken by the defend- 
ants to the supreme court, where the judgment 
was reversed in an opinion by Mr. Chief Jus- 
tice Waite, who said that by taking the ap- 
peal no new obligations were assumed with re- 
spect to the debt. Clearly, then, all the dam- 
ages which must be answered to were such only 
as followed from the delay in the sale of the 
property. The county and its sureties cannot be 
<*alled upon to make up the balance which re- 
mained after the entire proceeds of the lands 
had been applied to the payment of the mort- 
gage debt 103 U, S. 554. See, also. Case No. 
I, I J.1.J 
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KENNICOTT et al. v. WAYNE COUNTY. 

[3 Chi. Leg. News, 253.] 
Circuit Court, S. D..Illinois, Dec. Term, 1870.t 
MuNiciPAi. Aid to Railroads— Coxsecti no Lixe. 

The charter of the Mt. Vernon Railroad Com- 
pany provided that "any county through which 
said road may run, and every county through 
which any other railroad may run, with which 
this road may be joined, connected or intersect- 
ed, may and is hereby authorized and empow- 
ered, to aid in the construction of the same, or 
of such other road with which it may so con- 
nect by disposing of its swamp lands for that 
purpose." Under this charter the road was 
built from Ashley to Mt. Vernon. Under an- 
other charter a railroad was constructed from 
Belleville to Fairfield, passing through Mt. Ver- 
non. No arrangement was ever made by the 
two companies for a connection of their roads 
at Mt. Vernon, or for any consolidation. Edd, 
a county other than those through which the 
Mt. Vernon road ran, was not authorized to 
mortgage its swamp lands to aid in its construc- 
tion, and that the connection contemplated bv 
the charter was an actual connection, such a 
connection as would enable the two roads to 
he operated as one line for at least a part of the 
distance. 

[See note at end of ease.] 

[This was a bill in equity by John W, Ken- 
nicott and others against the board of super- 
visors of Wayne county.] 

1 [Reversed in 16 Wall. (83 U. S.) 452.] 
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TV. B. Seates, S. A. Goodwin, J. A. Mc- 
Clernand, M. Hay, and N. M. Broadwell, for 
complainants. 

J. T. Stuart, A. L. Knapp, N. L. Freemari, 
G. A. Beecher, and R. P. Hanna, for defend- 
ants. 

TREAT, District Judge. As this case is 
certain to go to the supreme court, I shall 
merely state the conclusion to which I have 
arrived. The act of February 15, 1855 [Lraws 
111. 1855, p. 249], created a corporation by the 
name of the Mt. Vernon Railroad Company, 
with power to construct a railroad from Mt. 
Vernon to the Illinois Central Railroad. The 
corporation designated Ashley as the other 
terminus of its road. This line of road was 
all within the counties of Jefferson and Wash- 
ington. Another act of the same date created 
a corporation, by the name of the Belle- 
ville and Fairfield Railroad Company, with 
power to construct a railroad from Belleville 
by way of Mt. Vernon to Fairfield in Wayne 
county. The charter of the Mt Vernon Rail- 
road Company provided that "any county 
through which said road may run, and every 
county through which any other railroad may 
run, with which this road may be joined, 
connected or intersected, may, and is hereby 
authorized and empowered to aid in the con- 
struction of the same, or of such other road 
with which It may so connect," by disposing 
of its swamp lands for that purpose. The 
first clause of this provision embraces only 
the counties of Jefferson and Washington, as 
they are the only counties through which the 
Mt. Vernon road runs. The second clause 
embraces every county through which any 
i-ailroad runs with which the Mt. Vernon 
Railroad is joined, connected or intersected. 
In April, 1859, the Mt Vernon Railroad Com- 
pany issued construction honds amounting to 
$800,000, and, at the same time the county of 
Wayne executed a mortgage of its swamp 
lands as security for the payment of the 
bonds. The charter conferred no authority 
on the Mt. Vernon Railroad Company to ex- 
tend its line of road east of Mt. Vernon; nor 
did it ever acquire that right by virtue of 
any consolidation with the Belleville and Fair- 
field Railroad Company. 

The question therefore arises, was there 
such a connection between the Mt. Vernon, 
and Belleville and Fairfield roads, as author- 
izes the county of Wayne to mortgage its 
swamp lands as security for the payment of 
the construction bonds of the Mt. Vernon 
Railroad Company? In my opinion, this 
question must be answered in the negative. 
The case fails to show that any arrangement 
was ever made by the two companies for a 
connection of their roads at Mt. Vernon. 
Such a connection was the proper subject 
matter of contract between them. They had 
the pow^er to form the connection, but the 
power was never exercised. It is true that 
the line of the Belleville and Fairfield road 
passed through Mt Vernon, and that the line 



of the Mt. Vernon road terminated at that 
place. But it by no means follows, that any 
connection whatever existed between them. 
Without some binding arrangement between 
the two companies for a connection at iJlt. 
Veraon, the two lines of road would neces- 
sarily remain unconnected. The law con- 
templated an actual connection — such a con- 
nection as would enable the two roads to be 
operated as one line from Fairfield to the 
Central Railroad. Until such a connection 
was established, the county of Wayne had 
no power to aid in the construction of the 
Mt. Vernon Railroad. As such a connection 
was never formed, the mortgage in question 
was executed without authority of law. 
The bill must be dismissed. 

[NOTEI. An appeal was then taken by the 
complainants to the supreme court, where the 
decree was reversed in an opinion by Mr. Jus- 
tice Hunt, who said that no reasonable con- 
struction required that the road should be 
actually built before the county was authorized 
•to lend its aid. The aid was manifestly intended 
to be given before the road was built, and the 
counties were expected to talie the ordinary 
risk of the success of the undertaking. He 
also stated that, as there was authority to con- 
struct the connecting road, this, taken in con- 
nection with the contracts which were made, 
formed a "connection," within the meaning of 
the act. That the county of Wayne was of the 
opinion that a "connection" had been made is 
evidenced by the recitals of the trust deed. 
The court also held that as against a bona fide 
holder for value, there was a suflaeient submis- 
sion to the voters of the question of appropri- 
ating the swamp lands. Mr. Justice Sliller and 
Mr. Justice Field dissented. 16 Wall. (83 TJ. 
S.) 452. See, also, Case No. 7,710.] 
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KENOSHA & R. R. CO. v. SPBRRT. 

[3 Biss. 309; i 16 Int Rev. Rec. 148; 5 Chi. 
Leg. News, 37.] 

Circuit Court N. D. Illinois. July Term, 1872. 

Mortgages— FoBEOtoscKE nr Scire Facias— De- 
fective Acknowledgment. 

1. Under the statute of Illinois, scire facias 
does not He to foreclose a mortgage not duly 
acknowledged. 

2. The statute only applies to mortgages "du- 
ly executed and recorded." 

3. Defects in acknowledgment cannot be 
cured, and where the requirements of the stat- 
ute in these respects have not been fulfilled, it 
cannot be cured by testimony aliunde; nor docs 
the statute making instruments not acknowl- 
edged or proved according to law, notice to sub- 
sequent purchasers or creditors, cure the defect. 
Rev. St. 111. c. 24, § 28; Gross' St. 1872, p. 88. 

[Cited in Hunt v. U. S., 10 C. C. A. 74, 61 
Fed. 797.] 

Demurrer to scire facias by the Kenosha 
& Rockford Railroad Company to foreclose 
a mortgage. The facts appear in the opin- 
ion. 

Sleeper & Whiton, for plaintiff, cited 2 
Gross' St. p. 91, § 42; Moore v. Titman, 33 
111. 358; Reed v. Kemp, 16 111. 44G; Ham- 

1 [Reported by Josiah H. Bissell, Esq., ami 
here reprinted by permission.] 
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ilton V. Doolittle, 3T lU. 480; Deininger v.. 
McConnel, 41 111. 227. 

Winston, Camptell & Willard and M. C. 
Johnson, for defendant, cited Sess. Laws 
111. 1846-47, p. 37; Gross' St (3d Ed.) p. 
86 § 17; White v. Watkins, 23 111. 482; Wood- 
berry T. Manlove, 14 111. 216; Marshall v. 
Maury, 1 Scam. 232; McFadden v. Fortier, 
20 111. 515; Osgood T. Stevens, 25 111. 90; 
Carpenter v. Mooers, 26 111. 162; Mason v. 
Brock, 12 111. 273; Booth v. Cook, 20 lU. 
129; Holbrook v. Nichol, 36 111. 163; Cho- 
teau V. Jones, 11 111. 321. 

BLODGETT, District Judge. The main 
ground of demurrer is that the scire facias 
does not show that the mortgage was duly 
acknowledged. No seal was affixed to the 
certificate of acknowledgment which pur- 
poi-ts to have been taken before a notary 
public. The statute of this state, section 23 
of chapter 57 of the Revised Statutes of 1845, 
in force at the time this mortgage was exe- 
cuted, provides that "if default be made in 
the payment of any sum of money secured by 
mortgage on lands and tenements, duly exe- 
cuted and recorded, and if the payment be 
by installments, and the last shall have be- 
come due, it shall be lawful for the mort- 
gagee, his executors, or administrators, to 
sue out a writ of scire facias from the clerk's 
office of the circuit coinrt," etc 

It is objected that this mortgage is not 
duly executed and recorded. By the 16th 
section of chapter 24 of the Revised Stat- 
utes of 1845, it is provided that "deeds and 
instruments of writing for the conveyance 
of real estate, in this state, or any interest 
therein, whereby the rights of any person 
may be affected in law or equity, before 
they shall be entitled to record, shall be sub- 
scribed by the party or parties thereto, in 
proper person, and acknowledged or proved 
before one of the following officers, to-wit: 
When acknowledged or proved within this 
state, before any judge, justice, or clerk of 
any court of record in this state, having a 
seal; any mayor of a city, notary public, 
or commissioner, authorized to take the ac- 
knowledgment of deeds, having a seal, or 
any justice of the peace." Section 18 pro- 
vides that "deeds and other conveyances of 
real estate, executed and acknowledged or 
proven in proper form in this state, before 
any judge or justice of the supreme or cir- 
cuit courts, or before any court or officer 
having a seal, and attested by such seal, 
shall be entitled to record without further 
attestation." 

There can be no doubt but that the failure 
of the notary public to affix his seal is fatal, 
so far as the certificate of acknowledgment 
is concerned. The notary public's certificate 
goes for naught without an authentication 
by his seal, and the mortgage stajids upon 
the record as though no acknowledgment 
had been made. 

14FED.CAS. — 22 
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A scire facias is a proceeding or writ found- 
ed on some matter of record, and the rule 
is, without exception so far as my examina- 
tion goes, that the record must be complete 
in itself, and no testimony • is admissible 
aliunde, for the purpose of making out a 
case. The object of the proceeding, though 
strictly statutory, is to vivify or vitalize 
what otherwise would lie dormant upon the 
record. A party gives a mortgage to se- 
cure the payment of money. In order to en- 
force that mortgage, prior to the enactment 
of this statute, the mortgagee must resort 
to a court of equity, or to his action of eject- 
ment, to obtain possession of the property. 
But this statutory remedy comes in and al- 
lows him to vitalize the record, so to speak, 
where the mortgage has been duly executed 
and recorded, by a proceeding under the 
writ of scire facias. Now the question arises, 
what is an instrument duly executed and re- 
corded? The extracts I have read from tlie 
statutes show clearly that in order to en- 
title an instrument to record, it must be 
acknowledged In the manner pointed out 
by statute. An instrument cannot be said 
to be duly acknowledged unless it is ac- 
knowledged in conformity with the provi- 
sions of the law, as indicated. 

It is objected, however, to this view of the 
case, that, by the 28th section of the same 
chapter, from which I have read extracts, 
it is further provided that "deeds, mort- 
gages and other instruments of writing, re- 
lating to real estate, shall be deemed, from 
the time of beiog filed for record, notice to 
subsequent purchasera and creditors, though 
not acknowledged or proven according to 
law; but the same shall not be read as evi- 
dence, unless their execution be proved in 
manner required by the rules of evidence 
applicable to such writings, so as to supply 
the defects of such acknowledgment ol- 
proof." 

Now, this provision of the statute simply 
makes the deed or instrument, if recorded^ 
notice to a subsequent purchaser or creditor; 
but it does not make a valid and complete 
record, because the record cannot be read in 
evidence without supplementary proof. The 
record is, therefore, incomplete, and the 
plaintiff cannot introduce his mortgage in 
evidence to sustain his writ of scire facias, 
without introducing with it evidence of the 
due execution of the instrument, in the man- 
ner required by law. It is as if no acknowl- 
edgment had been made, and it seems to me 
that the case is not brought within the pro- 
visions of the statute authorizing a proceed- 
ing under scire facias, because the instru- 
ment cannot be said to be duly executed and 
recorded unless it is so acknowledged as to 
entitle it to record, and so as to entitle the 
record to be read in evidence without fur- 
ther proof. We all know that many of the 
officers entrusted with the duty of recording 
instruments are not skilled in passing upon 
the sufficiency of acknowledgments, and 
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therefore many insti-nments Mve crept upon 
tLe records which were not duly acknowl- 
edged; and this statute was passed, I thinli, 
in 1S36 or 1837, probably for the pui-pose of 
protecting the rights of innocent purchasers 
who had placed their instruments upon rec- 
ord without having strictly complied with 
the laws in reference to acknowledgments; 
but I cannot conceive that this section of the 
statute repeals the preceding extracts which 
I have read, providing that an instrument, 
in order to be entitled to record, must be 
acknowledged in the manner pointed out. 
Therefore, I think scire facias cannot be 
-maintained upon this instrument. 
The demurrer will be sustained. 
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KBNRICK V. UNITED STATES. 
[1 GalL 268.] i 
Circuit Court, D. Massachusetts. Oct. Term, 
1812. 
Pleading— Declaration— CoscLTJSiON. 
If a declaration for a statute penalty con- 
clude against the form of the statutes, when it 
IS founded on a single statute, it is good on er- 
ror, 

[Cited in U. S. v. Gibert, Case No. 15.204- 
Jones V. Van Zandt, 5 How. (46 U. S.) 229: 
U. S. V. Batchelder. Case No. 14,&±1.] 

[Cited in Reed v. Northfield, 13 Pick. &9- 
Whitson V. City of Franklin, 34 Ind. 395.] 

[In error to the district court of the United 
States for the district of Massachusetts.] 

The plaintifC in error [Mulford Kenrick] was 
attached to answer to the United States of 
America, "in a plea of debt, for that during 
the continuance of an act of congress of the 
United States [2 Stat. 453] entitled, 'An act 
laying an embargo on all ships and vessels in 
the ports and harbors of the United States,' 
and of the several acts supplementary there- 
to, to wit, on the second day of Januaiy, in 
the year of our Lord, eighteen hundred and 
nine, a certain sloop or vessel of the United 
States, called the ITear, laden with certain 
goods, wares, and merchandize, of domestic 
growth and manufacture, to wit, with codfish 
in boxes, and sundry other merchandize, did 
depart from a port of the United States, to 
wit, the port of Chatham in said district, with- 
out a clearance or permit, and departing so 
as aforesaid, did there afterwards between 
the said second day of January, and the first 
day of [March then next succeeding, proceed 
to a foreign port or place, to wit, to some 
port or place in the West Indies, contrary to 
the provisions of the acts aforesaid; and that 
tlie said Mulford was then and there, and 
during all the time aforesaid, knowingly con- 
cerned in said prohibited foreign voyage, con- 
trary to the acts aforesaid, whereby and by 
force of the said acts, the said Mulford has 
forfeited, to the uses therein specified, a sum 
not exceeding twenty thousand, nor less than 
one thousand dollars, and an action hath ac- 

1 [Reported by John Gallison, Esq.] 



crued to the said United States, who sue as 
aforesaid, to have and recover the same ac- 
cordingly, of all which said Mulford hath had 
due notice, yet though often requested, he 
hath never paid the same nor any part there- 
of, but detains it." To this declaration nil 
debet having been pleaded, a verdict was re- 
turned for the United States. 

The following are the errors assigned. 1st. 
Tha-e is error in this, that the supposed of- 
fence is alleged in said declaration to have 
been committed contrary to several different 
acts, made in different sessions of congress, 
to wit, the act of congress of the United 
States entitled, "An act laying an em,bargo 
on all ships and vessels in the ports and har- 
bors of the United States," and the sevei-al 
acts supplementary thereto, whereas the sup- 
posed ofl;ence, if committed at all, was com- 
mitted contrary to one of said acts only, and 
not contrary to all, or more than one of said 
acts. 2d- That the supposed cause of action 
is alleged in said declaration to have accrued 
to the United States, as well as the supposed 
offence to have been committed, contrary to 
several different acts, made in different ses- 
sions of congress, that is to say, the act of 
congress of the United States, entitled, "An 
act laying an embargo on all ships and ves- 
sels in the ports and harbors of the United 
States," and the several acts supplementary 
thereto. Whereas the same accrued, if at all, 
by force of one of said acts only, and not by 
force of all or more than one of said acts. 
3d. There is also error hi this, that it is al- 
leged in said declaration, that the complain- 
ant forfeited by force of the statutes therein 
mentioned, to the uses in the same specified, 
a sum not exceeding twenty thousand nor less 
than one thousand dollars, whereas the same 
was forfeited, if at all, by force of one of 
said statutes only, and to the uses specified 
in another statute, and not in either of the 
statutes mentioned in said declaration; and 
it is not in said declaration alleged to whom, 
or to -wjhose use said sum was forfeited. 4th. 
That the original writ is sued out in the name 
of the United States, but verdict is returned, 
and judgment rendered, for the United States, 
and not for the United States of America. 
5th. The general errors. 

Wm. Prescott, for plaintifif in error, cited the 
following authorities, as to the conclusion 
"contra formam statuti," several statutes be- 
ing relied on, viz.: Oro. Jac. 142; Cro. Eliz. 
750; 1 Com. Dig. 318; Com. Dig. "Plead- 
er," (S 2, 10); Bac. Abr. "Indictment," H; 
and as to "contra formam statutorum," one 
statute only being relied on, he cited 2 Hawk. 
P. C. "Indictment," c. 25, § 117; Cro. Jac. 
187; Com. Dig. "Action on Statute," H; Yel. 
116; 1 Vent. 235; 2 Saund. 377, note 12; 1 
Saund. 135. note; Lee v. Clarke, 2 East, 333. 

G. Blake, Dist. Atty., for the United States. 
This offence is against more than one stat- 
ute, as appears from the words, "of the act 
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to wMch this act is a supplement." The 
second act is not a part of the first, but -whoUy 
distinot from it No case has been adduced, 
except that from Comyns, in support of the 
first error. Our statute is broader with re- 
spect to amendments than any of the stat- 
utes of jeofail. 2 Hale, P. C. 172, is an au- 
thority with regard to two statutes, the one 
describes the offence, the other adding the 
penalty, as 1 and 23 Eliz. 

Mr. Prescott in reply. 

It cannot be said that the offence is against 
more than one statute, since it consists in de- 
parting against the embargo law, as enlarged 
by the supplement All the supplements are 
to be considered as -enlarging and continuing 
the embargo act 

STORY, Circuit Justice. The first error as- 
signed is argued to be fatal, because it in 
effect concludes against the form of the stat- 
utes, when the ofCence is created by a single 
statute. The principle seems to be well set- 
tled, that wben an offence depends on several 
statutes, a conclusion against the focm .of a 
single statute would be bad. Lee v. Clarke, 
2 East, 333; 2 Hawk. P. C. bk. 2, c. 25, § 117; 
Cro. Jac. 142; iutw. 212; Owen, 134; Com. 
Dig. "Action on Statute," H. The reason of 
this seems to be, that by the general rule, a 
declaration for an offence created by stat- 
ute must show a conclusion against the stat- 
ute, that the party may be prepared to an- 
swer to it, and anciently the statute itselE 
was recited in the declaration. But if a stat- 
ute were recited, on which alone no action 
coidd be founded, no suflacient notice of the 
offence would he given, and the declaration 
would not contain a compltJte description of 
the offence, or a perfect titie to a penalty. 
It is probable, therefore, that the doctrhie 
grew up in early times, before the general 
■conclusion, without reciting the statute, was 
-admitted to be good. See 2 Hawk. P. 0. bk. 
2. c. 25, § 100, and the authorities there cited. 
But it by no means follows from this, that 
SI conclusion against statutes, where the ac- 
tion is founded on a statute, would be bad. 
In the former case, the declaration would con- 
taui too little; in the latter the presence of 
mere surplusage ought not to vitiate. If, ac- 
<;ording to the ancient course, the whole statutes 
on the subject before the court had been lit- 
erally recited, I am at a loss to laiow how 
the recital of more than was necessary would 
of itself have destroyed the effect of that, 
which was well recited. If upon the whole, 
.a good titie appear on the record, it seems 
diflicult to admit that the judgment ought to 
be reversed, because it sets up unnecessary 
.allegations. 

But it is contended, that this potat is well 
settied by authority. If it be so, I will not 
be the first to disturb it; but I shall require 
full evidence of the assertion. The doctrine 
Is found laid down by Lord Chief Baron Co- 
myns, Com. Dig. "Action un Statute," H; 
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5 Com. Dig. "Pleader" {S 2, 10), aad by Ser- 
jeant Williams ui 2 Saund. 377b, note 12, 
and by Hawkins in his Pleas of tbe Crown 
(book 5, c 25, § 117). The position as stated 
by them, is supported by a reference to the 
case of Andrew v. Hundred of Lewkner, Yel. 
116, and is jiot asserted upon their own in- 
dependent authority, respectable as it must 
be admitted to be. On examining the cases 
referred to, it appears to have been ^n ac- 
tion on the statute of Winton (13 Edw. 1), 
and concluded "contra formam statuti pre- 
dicti." It was contended at the bar, that 
the action was not founded exclusively on 
the statute of Winton, but also on the stat- 
ute, 27 Eliz,, and .so tbe conclusion ought 
to have been "contra formam statutorum." 
The court were of opinion that the conclu- 
sion was right because the action was found- 
ed on the statute ojf Winton only, and are 
reported further to bave said, "If the plain- 
tiff had concluded 'contra formam statutor- 
um,' it had not been good, because the stat- 
ute, 27 Eliz,, does not enable the party to 
sue." It is apparent, upon this statement, 
that the language attributed to the court 
was gratuitous and wholly unnecessary to 
the decision of the case. The principal point 
decided has been held good law ever since. 
Cas. H^rdw. 390; Cro. Jac. 187. Yet in Cro. 
Jac. 187, the court strongly Intimated, that 
the conclusion either way would have been 
good, and said that the precedents were both 
ways. The same doctrine seems incidental- 
ly admitted by Lord Hale (2 Hale, P. C. 
173), where, after stating that if a temporary 
statute be made perpetual or revived by an- 
other, an indictment on it may conclude 
"contra formam statuti," he seems to admit 
that "contra formam statutorum" would al- 
so be good; and Hawkins (P. C. bk. 2, e. 
25, § 117), speaking of cases where the same 
act is prohibited by divers independent 
statutes, says, "also where such an indict- 
ment concludes 'contra formam statuti,* 
without showing what statute is intended, 
why may it not be said, that such statute 
shall be taken, as is most for the king's 
advantage, as well as where the indictment 
concludes 'contra formam statutorum,* in 
which case it seems to be admitted, that 
it shall be so taken?" Dyer, 155. Now if 
it be considered, that a single statute is suffi- 
cient to su^tport the action in these cases; 
and that it is admitted, that a conclusion 
against statutes is not bad, I would ask, if 
it does not form a very strong presumption 
against the correctness of the doctrine as- 
sumed by the com-t in the case in Yelverton. 
At all events, I cannot consider that ease as 
an authority for more than the point directiy 
decided by it See Earl of Clanricarde v. 
Stokes, 7 East, 517. Considering then that 
the argument on this point is not supported 
by authority, or by analogous reasoning, I 
have no hesitation in declaring, that it ought 
not to prevail. It is often-times a matter of 
serious difficulty, to decide whether an of- 
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fence rests on one or many statutes; and I 
can perceive no reason for holding the party 
to this strictness. If he show any one stat- 
ute sufficient to maintain his action, it is 
enough for the court; and the recital of the 
titles of all the other acts in the statute 
books ought not to deprive him of the pro- 
tection of the law, if he bring himself with- 
in any one of them. If superfluous matter 
be inserted, to the oppression or injury of 
the defendant, the court will, on a proper 
case shown, animadvert on it with becom- 
ing severity. As to the other errors assign- 
ed, they have all in eflCeet been disposed of 
by the previous decisions of the court On 
the whole, I affirm the judgment of the dis- 
trict court with costs. 
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KENT V. DAWSON BANK. 

[13 Blatchf. 237.] 1 

Circuit Court, S. D. New York. Jan. 13, 1876. 

Draft— Transmission fob Collection — Liabil- 
iTr of Collecting Bank— Commekcial Law. 

1. A bank in Illinois, owning a draft drawn on 
one W., in Washington, North Carolina, trans- 
mitted it by mail to a bank at Wilmington, North 
Carolina, with directions to collect and remit the 
returns. W. resided 170 miles from Wilmington. 
The Wilmington bank credited the draft to the 
Illinois bank, and entered it for collection, and 
so advised the latter by a letter mailed at Wil- 
mington, and then sent the draft to B., a bank- 
er at Washington, who was its correspondent 
and collecting agent there. B. collected the 
draft, but failed before remitting the amount to 
the Wilmington bank, although in good credit 
wlien the draft was sent to him. In a suit 
brought by the assignees of the Illinois bank 
against the Wilmington bank to recover the 
amount of the draft: Edd, that the plaintifE 
was entitled to recover. 
[Cited in Exchange Nat Bank v. Third Nat 

Bank. 112 U. S. 282, 5 Sup. Ct. 143.] 
[Cited in Bank of Lindsborg v. Ober, 31 

Kan. 606, 3 Pac. 324; Power v. First Nat. 

Bank, 6 Mont 251, 12 Pac. 597; City Bank 

of Sherman v. Weiss, 67 Tex. 331, 3 S. W. 

_ 2 The contract of the defendant was made 
m North Carolina, and to be wholly executed 
there, and was not governed by the law of Illi- 
nois, but by that of North Carolina, 
[Cited in Matthews v. Murehison, 17 Fed. 
f 68.] 

3. The question of the liability of the defend- 
ant for the default of B, is an open one, so far 
as any statute or judicial decision in North 
Carolina is concerned, to be determined by the 
general principles of commercial law. 

4. An undertaking to "collect" is not merely 
.in undertaking to select a suitable agent, and 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



[14 Fed. Cas. page 340J 

transmit the paper to him to collect as agent for 
the owner, but is an undertaking to respond 
for any default of the agent selected. 

[Cited in Cummins v. Heald, 24 Kan. 600.] 

[This was an action at law by Elmore A. 
Kent against the Dawson Bank.] 

Arthur, Phelps, Knevals & Ransom, for 
plaintiff. 
Scudder & Carter, for defendant 

WALLACE, District Judge. The plain- 
tiff, as assignee of the Corn Exchange Na- 
tional Bank, of Chicago, Illinois, brings this 
action to recover of the defendant the 
amount of a draft sent to the defendant for 
collection. A draft drawn upon one Wis- 
wall, of Washington, North Carolina, and 
owned by the Corn Exchange National 
Bank, was transmitted by mail by the latter 
to the defendant at Wilmington, North Car- 
olina, with directions to collect and remit the 
returns. The residence of the drawee was 
distant from the defendant's place of busi- 
ness 170 miles. Upon receipt of the letter 
from the Corn Exchange National Bank, the 
defendant replied, stating, in substance, that 
the draft had been credited to the Corn Ex- 
change National Bank and entered for col- 
lection; and thereupon the defendant trans- 
mitted the draft to Burbank & Gallagher, 
bankers at Washington, N. C, who were 
the correspondents and collecting agents of 
the defendant at that place. Burbank & 
Gallagher collected the draft but failed be- 
fore remitting the amount to the defendant, 
and the proceeds passed to their assignees 
in bankruptcy. They were in good credit 
at the time the draft was forwarded to- 
them by the defendant. 

Two questions arise upon these facts; 
First— are the rights of the parties to be de- 
termined by the law of Illinois or by that 
of North Carolina? Second— is the defend- 
ant liable for the default of Burbank & 
Gallagher, on the theory that they were its 
agents and it was responsible for their mis- 
carriage, or, is it exonerated, on the theoiT 
that its duty towards the Corn Exchange 
National Bank was discharged upon trans- 
mitting the draft, with proper directions, to 
competent and responsible agents at the 
drawee's place of residence? 

If the rights of the parties are to be gov- 
erned by the law of Illinois, the plaintiff 
cannot recover, as the adjudications of the 
highest court of that state' settle the ques- 
tion involved in favor of the defendant. Pay 
V. Strawn, 32 111. 295; Aetna Ins. Co. v- 
Alton City Bank, 25 111. 243. It is urged, 
for the def endanl^ that the contract between 
the parties originated by the letter enclosing 
the draft mailed at Chicago, and was not 
complete until the Corn Exchange National 
Bank received the letter of the defendant in 
reply, acknowledging the receipt of the 
draft and assuming to undertake its collec- 
tion, and was, therefore, wholly made in the 
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state of Illinois. The sufficient answer to 
this position is, that the proposition of the 
■Corn Exchange National Bank to the de- 
fendant, expressed by the letter of the lat- 
ter, was assented to at the place where the 
defendant mailed its letter in reply, and 
then became obligatory upon the parties. 
Irrespective of this test, the contract was 
one which was to be wholly executed in the 
state of North Carolina. The place of per- 
formance of a contract is generally a con- 
trolling consideration by which to deter- 
mine the lex loci contractus, and where, as 
here, the contract was both made in North 
Carolina and was to be performed there, it 
is. clear that the case must be controlled by 
the law of that state. It is not claimed 
that any statute exists in the state of North 
Carolina which affects the rights of the par- 
ties, or that the courts of that state have 
passed upon the direct question here, but 
the testimony of expei-ts, lawyers of that 
state, has been produced, by which it ap- 
pears, that the question is yet an open one, 
to be determined by the general principles 
of commercial law, as recognized by that 
state in common with the other states of 
the Union, The question, then, is, whether, 
upon the facts, the bank receiving the paper 
becomes the agent of the owner to make 
collection, and is liable for any miscarriage 
on the part of the agent to whom it dele- 
gates that duty, or whether it becomes the 
agent of the owner to transmit the paper, 
with proper instructions, to another, to col- 
lect it as an agent for the owner, and is 
liable only for negligence in the selection 
of the agent; and this is to be determined 
by this court according to its own convic- 
tions, in the light of precedent and principle. 
In the decisions of questions of commer- 
cial law, the federal courts do not feel bound 
to adhere to the course of adjudications in 
the courts of the state in which the action 
is tried. It is to be regretted that a uni- 
form rule should not have been adopted by 
the courts upon a question of such impor- 
tance, and one that so frequently arises; 
but it will be seen that it is involved in a 
hopeless conflict of authorities. In New 
York and Ohio, and in England, the adjudi- 
cations are, that the receiving bank is the 
agent of the owner to make collection, and 
liable for the default of the sub-agent to 
which it transmits the paper (Allen v. Mer- 
chants' Bank, 22 Wend. 215; Montgomery 
Co. Bank v. Albany City Bank, 3 Seld. [7 
N. Y.] 463; Reeves v. State Bank, 8 Ohio 
St 465; Van "Wart v. WooUey, 3 Barn. & C. 
439; Mackersy v. Ramsays, 9 Clark & F. 
818); while, in Connecticut, Massachusetts, 
Pennsylvania, and Illinois, the contrary doc- 
trine is asserted (East Haddam Bank v. 
Scovil, 12 Conn. 303; Fabens v. Mercantile 
Bank, 23 Pick. 330; Dorchester & Milton 
Bank v. New England Bank, 1 Cush. 177; 
Mechanics' Bank v. Earp, 4 Rawle, 384; 
Aetna Ins. Co. v. Alton City Bank, 25 111. 
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243; Fay v. Strawn, 32 111. 295). No deci- 
sion upon the question, of which I am 
aware, has been made by the courts of the 
United States, though the case of Bank of 
Washington v. Triplett, 1 Pet [26 U. S.] 25, 
is referred to in several of the decisions as 
one in point; but that case differs essen- 
tially from this, because, there, it was con- 
ceded that the draft was sent to the re- 
ceiving bank to be by it transmitted to a 
sub-agent for collection, and the action was 
brought by the owner of the draft against 
the sub-agent. In many of the cases re- 
ferred to, the liability of the receiving bank 
was predicated upon the theory that the 
sub-agent was its agent, and not the agent 
of the owner of the paper, while, in others, 
liability was denied upon the theory that 
the sub-agent was the agent of the owner. 
Accordingly, the same conflict of adjudica- 
tion exists where the question has arisen 
whether the owner of the paper can main- 
tain an action against the sub-agent for the 
latter's default in making collection, or 
whether his only remedy is against the re- 
ceiving bank by whom the paper is trans- 
mitted to the sub-agent (Montgomery Co. 
Bank v. Albany City Bank, 3 Seld. [7 N. Y.] 
463; Commercial Bank v. Union Bank, 11 
N. Y. 203); while, in some of the cases, the 
conclusion is reached that the owner has his 
election to proceed against either (Wilson 
V. Smith, 3 How. [44 U. S.] 763). In this 
confusion of precedent, and in the absence 
of any decision which should be held con- 
trolling upon this court, it only remains for 
me to adopt such a conclusion as to my 
judgment seems best to accord with prin- 
ciple; and, in view of the very elaborate dis- 
cussion of the question involved, to be found 
in several of the cases cited, I do not deem 
it necessary to do more than indicate some 
of the reasons which lead me to dissent 
from the doctrine that the receiving bank 
is exonerated from liability if it transmits 
the paper with proper instructions to a suit- 
able agent. The cases which exonerate the 
bank from liability under such circum- 
stances, rest their conclusions upon the sup- 
posed intention of the parties to the transac- 
tion, and insist that, when the paper is to 
be collected at a place distant from the bank 
to which it is sent, the fair presumption is, 
that the parties do not intend that the receiv- 
ing bank shall collect by its own officers or 
employees, but shall transmit to another 
agent to perform that duty. Thefirst objection 
to this position is, that it is inconclusive, be- 
cause it fails to determine the vital question, 
whether it is to be presumed the parties in- 
tend that the ullamate agent shall be the 
agent of the receiving bank or the agent of 
the owner of the paper; and the doubt thu& 
presented has found expression not only in 
the cases cited, but in others, where the 
question was, whether the bank is liable for 
the default of a notary to whom it delivers 
paper to protest Ayrault v. Pacific Bank, 



KENT (Case No. 7,715) 



[14 ¥ed. Cas. page 342] 



47 N. T. 570; Citizens' Bank v. Howell, 8 
Md. 530; Bowling v. Arthur, 34 Miss. 41; 
Agricultural Bank v. CJommercial Bank, 15 
Miss. [7 Smedes & M.] 592. The second ob- 
jection is, that this presumption cannot he 
indulged without Tiolence to the terms by 
which the parties have defined the charac- 
ter of the act to be performed. The owner 
sends the paper with instructions to collect 
it, and the receiving bank assumes to act 
xipon these instructions. The undertaking, 
then, would seem to be one to colledt, in the 
sense in which that term is used when ap- 
plied to a bank or financial agent, rather 
than an undertaking to select a suitable 
agent for the owner. Some effect must be 
given to the language of the instruotions. If 
it is intended that the receiving bank shall 
select an agent for the owner, it would seem 
that the instructions would naturally direct 
the bank to forward the paper for collection. 
The implication contended for requires the 
interpolation of other language into the in- 
structions than that used. That which seems 
to me the reasonable one is in harmony with 
the language of the parties, while it is no 
more repugnant to the presumptions raised 
by the situation of the pai-ties and the in- 
strumentalities the undertaking may require. 
If the facts imply an tmdertaking on the 
pait of the receiving bank to collect the 
paper, rather than one to transmit it to an- 
other to collect it as an agent for the owner, 
I can see no reason why the receiving bank 
should not be liable to the same extent as it 
would be if one of its immediate employees 
received and appropriated the money. The 
difficulty is in fixing the character of the un- 
dertaking. I know of no exception to the 
rule, that, when one, as principal, contracts 
to fulfill a duty towards another, he is liable 
for any default, whether on his own part 
or that of those to whom he delegates the 
duty. The cases where a bailee is not liable 
for the miscarriage of his agents or servants 
are not exceptions to the general rule, for, 
there, the implied contract is only to exer- 
cise ordinary care, and if, in selecting the 
agents, this duty has been fulfilled, the im- 
plied contract is satisfied. 

For these reasons, I am of opinion that 
judgment should be rendered for the plaintiff, 
and it is ordered accordingly. 
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Circuit Court, D. Maine. Oct. Term, 1843. 

Attachment — Jjevt by Sheriff odtside His 

County— AuTiioKiTT to Review Deoisios op 

State Codrt— Ckeditoks — Peiokity. 

1. In a suit brought by A. an attachment 
was made of lands lying in Penobscot county; 
but before execution issued, the portion of this 
county, containing the said lands, was set off, 

1 [Reported by William W. Story, Esq.] 



as Aroostook county. The execution was direct- 
ed to the sheriff of Penobscot county and was 
levied by his deputy, who was also a deputy of tlie 
sheriff of Aroostook county. In a suit, brought 
by B. an attachment on the same lands was 
made subsequent to the attachment by A., but 
execution was levied under the second f-uit and 
attachment before the county was set off. The 
present is a writ of entry brought by tlie de- 
mandant, who claims through A. against the 
tenant, who claims through B. It was kcUl, that 
the levy of B. was not to be postponed to that 
of A.; that the deputy of the sheriff of Penob- 
scot county had no authority to levy the execu- 
tion of A. on lands without his coanty; and 
that, although the levy was made by a deputy 
of Aroostook county, yet, since it ;\'as not di- 
rected to the proper officer, and not made by the 
deputy in behalf of such officer, it was utterly 
void. 

2. An application was made to the supreme 
court of Maine to allow the execution to be 
amended by inserting a direction to the sheriff 
of Aroostook county, on the ground, that the 
clerk had accidentally omitted it, which appli- 
cation the court refused to grant; and it was 
Jield, that this court had no authority to re- 
view or overrule the decision by the state court, 
it being in respect of a matter solely of local 
law. 

3. At the common law, if a sheriff seisse goods 
on execution, and go out of office before the 
sale thereof is completed, he may proceed to sell 
them. 

[Cited in Hayford v. Everett, 68 Me. 507.] 

4. It seems, that where an attachment is 
made by a sheriff, who resigns his office before 
execution issues, he is not the proper officer to 
levy it. 

5. Upon general principles, a sheriff can only 
levy upon such real estate as is within his coun- 
ty. 

6. The rule, applicable to a purchaser claim- 
ing land, with notice of a prior unrecorded at- 
tachment, does not govern the case of two cred- 
itors, proceeding by suit, in invitum, with a 
knowledge of the attachments of each other. In 
the latter case, each is entitled to any priority 
which he can, through his diligence, lawfully ob- 
tain over the other. 

Writ of entry for lands situated in Aroos- 
took county, in the state of Maine. The case 
came before the court upon an agreed state- 
ment of facts by the parties, which was as 
follows: "Both parties claim under one Rob- 
ert M. N. Smyth. The demandant [William 
V. Kent] claims the premises by virtue of an 
extent, made in September, 1838, of an ex- 
ecution in favor of one James N. Cooper, and 
against said Smyth, and of said Cooper's 
deed to him, the demandant, dated Feb. 17th, 
1842. The tenant [Amos M. Roberts] claims 
by virtue of an extent, made in Decemba-, 
1839, of an execution in favor of one John H. 
Pilsbury, and against said Smyth, and of 
said Pilsbury's deed to him, the tenant, dated 
December 3d, 1841. Pilsbury, claiming the 
demanded premises as his own, had given a 
written permit, or license, to cut timber 
thereon, under which license persons were 
cutting, with the knowledge, but against the 
consent of the said Cooper, prior to and at 
the time of the executing of each of said 
deeds of Cooper and of Pilsbury. Both Pils- 
bury and Cooper had acquired liens on the 
demanded premises by attachments on their 
original writs, which they severally sought 
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to perfect by their said extents. Pilsbury's 
attachment was the earlier, and Cooper was 
aware of that fact when he directed his levy 
to he made, and appeared and defended in 
Pilsbury's suit, in the character of a subse- 
quent attaching creditor. Cooper, also, had 
been informed, that Pilsbury had executed 
his deed to the tenant, before he himself ex- 
ecuted his to the demandant. When the at- 
tachments on mesne process and Cooper's 
levy were made, the premises were situated 
in the county of- Penobscot; but before Pils- 
bury's execution was issued, viz. on the first 
day of May, 1839, the new county of Aroos- 
took had been formed, so as to embrace the 
premises within its boundaries. Pilsburj-'s 
execution contained' printed directions to the 
sheriff of each county in the state, by name, 
except Aroostoot. For several years prior to 
the issuing of this execution, the executions 
issuhig out of the clerk's office for the coun- 
ty of Penobscot were, in their printed* parts, 
directed to the several sheriffs of each county 
in the state, by name. That county was not 
named. Of the other executions issued at 
the same term, part were like this, and part 
contained the name of 'Aroostook' in the 
printed directions. Aaron Haynes, to whom 
Pilsbury's execution was delivered to be ex- 
ecuted by him, as an officer of Aroostook 
county, and by whom the return thereon was 
made as such, was at the time of the levy, a 
deputy of each of the sherifCs of Penobscot 
and Aroostook. At the June term, 1842, of 
the supreme judicial court, sitting in and for 
Penobscot county, a motion was filed by Pils- 
bury for leave to amend his execution, by 
inserting the name of Aroostook in the direc- 
tion to the sheriffs, and the full bench, after 
hearing arguments in the matter, refused to 
grant the leave prayed for. Office copies of 
said deeds, and of said executions, and of the' 
levies made under them, so far as they con- 
cerned the demanded premises, and of the 
records of the supreme judicial court, so far 
as they relate to said motion and the decision 
thereon, are annexed and made parts of the 
case. All amendments or applications there- 
for are to be considered by the court, as if 
the case were on trial before a jury. The 
whole case is submitted to the court, who are 
to direct judgment for demandant 'or tenant, 
as the facts and law shall warrant." 

Mr. Rowe, for demandant. 
Pessenden. & Deblois, for tenant 

The argument of Howe was as follows: 
It is admitted that the plaintiff is entitled 
to judgment, unless the defendant has titie; 
and the only question proposed to the court, 
is whether the levy on Pilsbury's execution, 
imder which the defendant claims, passed the 
title, having been made by a deputy of the 
sheriff of "Aroostook," to whom the writ was 
directed. Before considering that question, 
the attention of the court is asked to a few 
facts, which show, that the defendant's claim 
to superior equity is entirely unfounded. The 



case Is not between the execution creditors, 
but their grantees without knowledge. Were 
the creditors themselves the parties, it would 
be the same. It would be a struggle be- 
tween two creditors for the property of their 
common debtor, each entitled to what a strict 
interpretation of the law would give him, 
neither to favor. Pilsbury, living at Bangor, 
the residence of Smyth, obtained knowledge 
of the debtor's insolvency, and caused an at- 
taclmient of his real estate to be made, a. 
littie earlier than Cooper could, who resides 
at Pittston, seventy-five miles from Bangor. 
The advantage derived f tom this circumstance 
was lost by his negligence, or that of his at- 
torney, in not having his execution properly 
directed, and not by any art or act of 
Cooper. Cooper's execution issued earlier 
than he intended, through the omission of 
his attorney, in Kennebec, to have the case 
continued, and he found himself compelled 
either to abandon his lien, or to levy, and 
trust to chance to defeat the prior attach- 
ment It was a fair race for the property of 
a common debtor, which the law of attach- 
ment holds out as the reward of the winner. 
Pilsbury's levy was a nullity, from want 
of power in the officer, who made it The 
power to make such levy is derived from the 
statute of 1821, c. 60, § 27 (the statute then in 
force). That gives it only to "the officer 
to whom the execution is directed and deliv- 
ered." The deputy of tiie sheriff of Aroos- 
took did not come within the description. 
The act of March, 1839 (St 1839, c. 395), con- 
stituting the county of Aroostook, contains 
no provision that can aid the defendant 
On the contrary, a question might be raised,, 
whether the attachment was not lost by the 
removal of the subject matter of it beyond 
the precinct and control of the sheriff of 
Penobscot. Whether this be so, or not, there 
is no power given to the sheriff of Penobscot 
to perfect by levy the lien created by such 
attachment And had there been, this levy 
would still be fatally defective. For the 
return shows, that the officer acted as deputy 
of the sheriff of Aroostook. And had he 
acted as sheriff of Penobscot, and could the 
land, by virtue of any statute provision, be 
considered as lying within his precinct, the 
extent would be void, through failure tp 
notify the debtor, who resided in that coun- 
ty, to choose an appraiser. 

The argument of Fessenden & Deblois was 
as follows: 

For the tenant it is contended, that the 
levy of Pilsbury conveys the land in dispute, 
and that by Pilsbury's deed to defendant he 
has the title as against every one, and par- 
ticularly as against the plaintiff. Pilsbury 
perfected his lien, created by the prior at- 
tachment by making a legal levy on the 
same, and took the estate by a statute pur- 
chase, notwithstanding the levy of Cooper. 
In the first place, we think, that the court 
will not overlook the fact stated in the case, 
that Cooper knew of tixe priority of Pils- 
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bury's attachment. In this particular, there 
is a strong analogy to the recording of deeds, 
in relation to which courts hold notice of 
prior conveyances equivalent to a recording 
of such conveyances. The case provides, 
that "all amendments or applications there- 
for, are to be considered by the court, as if 
the case were on trial before a jury." This 
gives the court license to allow the defend- 
ant the advantage of such amendment, if It 
proves to be such an amendment as the court, 
from which the execution issued, had a right 
or ought to have granted. We, therefore, 
consider this court not only at libeity, but 
called upon to determine, whether the amend- 
ment should have been granted, as we now 
contend it should. The supreme judicial 
court have had a similar question before 
them, and settled the law, as we contend it 
should have been determined. Sawyer v 
Baker, 3 Greenl. 29. If the clerk omit to 
affix the seal of the court to an execution, 
It may be amended, even after the execution 
has been extended on lands, and the extent 
recorded. Quite a large list of eases have 
been cited in this case, to which tw e beg leave 
to refer the court Particularly, CampbeU v. 
Stiles, 9 Mass. 217, where a writ of review 
was served by a sheriflE to whom it was not 
directed, by inserting a direction to such 
sheriff. It was deemed a misprision of the 
clerk, and the writ was a judicial one. This 
we deem directly in point The same princi- 
ple is recognized in Burrell v. Burrell, 10 
Mass. 222. This last case covers the whole 
ground. In Young v. Hosmer, 11 Mass. 89, 
the court held, that the msertion of a wrong 
Christian name in an execution was a mis- 
prision of the clerk, and as such should be 
amended. But without examining particu- 
larly all the citations in the case of Sawyer 
V. Baker, we beg leave to refer to all those 
cases as establishing the point for which we 
contend in this case. The supreme judicial 
court of this state assumed the same power 
over a record in Crofton v. Ilsley, 6 Greenl. 
48. See, also, Wright v. WrigM, Id. 415; 
Seaman v. Drake, 1 Gaines, 9; Close v. Gil- 
lespey, 3 Johns. 526; Atkins v. Sawyer, 1 
Pick. 351; Ringgold v. Brown, 4 Har, & 
McH. 498. Where a judgment is entered, and 
execution issued without inserting costs in 
either, the court allowed the defect to be 
amended. O'Driseoll v. McBumey, 2 Nott. & 
McC. 58; Mechanics' Bank v. Minthorne, 19 
Johns. 244; Peddle v. Hollinshead, 9 Serg. 
& R. 277; SharflC v. Com., 2 Bin. 514. The 
result of the examination of the authorities, 
above cited, the defendant contends, is, that 
the omission of the direction to the sheriff of 
Aroostook is a misprision of the clerk, and, as 
such, ought to have been amended, and of 
consequence, that the court here wiU secure 
to the plaintiff the benefit, as if it had been 
granted by the supreme judicial court. But 
we place our right to a decision in favor of 
our title on another point 
^Ve contend, that, under the circumstances 



[14 Fed, Cas. page 344] 

of this ease, the levy by our deputy was 
good, although the precept was not formally 
directed to him, he having the authority by 
virtue of his office to make a levy on the 
premises hi dispute. In Hearsey v. Brad- 
bury, 9 Mass. 95, it was settled, that if a 
writ be served by an officer, which he would 
be authorized to serve, if it were directed to 
him, but which contains no such direction, 
the plaintiff may have leave to amend by 
mserting such direction. It would seem 
from this case, that the act of an officer, 
authorized to perform it was in the view of 
the law effectually done, although the pre- 
cept under which he acted, was not directed 
to him. And why does it not follow in the 
case at the bar, that the officer, being au- 
thorized hy law to do the acts he undertook 
to do, the acts themselves may be considered 
as done, although the precept by which they 
were done, was not directed to him, and this 
too In a case in which the plaintiff had the 
fullest notice of the extent of the claim of 
the defendant 

STORY, Circuit Justice. The sole question, 
which arises in this case, at least the sole 
question in controversy, is, whether the levy 
made upon Pilsbury's execution was good 
and valid. The execution was served by a 
deputy sheriff, who was a deputy of the sher- 
iff of Penobscot county, and also of Aroos- 
took county. The execution was directed to 
the sheriff of Penobscot county; but not to 
the sheriff of Aroostook county. The levy 
was actually made by the deputy, as a dep- 
uty of the sheriff of Ai-oostook county. Thei-e 
had been an attachment upon the land upon 
the original mesne process in the suit of Pils- 
bury, which was made by the proper officer 
of Penobscot county, the land then lying 
therein; but in 1839, the county of Aroos- 
took was set off from Penobscot county, and 
included the land in controversy. After the 
levy of Pilsbury, an application was made 
to the supreme court of the state of Maine, 
at the June term thereof in Penobscot coun- 
ty, to aUow the execution to be amended, 
by inserting Aroostook county In the du-ec- 
tion of the execution, upon the ground, that 
it was accidentaUy omitted by the clerk of 
the court The court refused to grant the ap- 
plication. 

It is under these circumstances, that the 
ease comes before this court for considera- 
tion, with an additional agreement by the 
parties, that "all amendments or applica- 
tions therefor are to be considered by the 
court as if the case were on trial before a 
jury." The object of this clause seems to 
have been to bring under review and re-ex- 
amination the decision of the state comt in 
denying the application for an amendment. 
But it strikes me, that this court has no ju- 
risdiction to entertain such a question, as it 
would be, in effect, exercising an appellate 
jurisdiction over the decision of the state 
court, upon a process issuing from and uu- 



[14 Fed. Cas. page 345] 

der the autliority of the state, and over 
which the state court possesses, by law, a 
clear and exclusive jurisdiction. The author- 
ity of the supreme coiurt of the state to grant 
or refuse amendments of process is a mat- 
ter purely of local law, and of wMch that 
court is the sole judge. It is not for us to 
say, what that authority is, and when and 
how it ought to he exercised, whether it is a 
matter of sound discretion in the coiurt, or of 
positive right in the party applying there- 
for. In either view, we can have no juris- 
diction to re-examine, or collaterally to ques- 
tion the jurisdiction or decision of the court. 
If we were now to assume such an appellate 
authority, the supreme court of the state 
would have full authority to disregard our 
judgment, inasmuch as it could he, in no 
just sense, binding upon it, and would be as- 
suming the final right to decide upon the 
true construction of a state statute and a 
state authority, exclusively dependent upon 
state legislation. It might have been, nay, it 
would have been, a very different question, 
if the execution had issued from this circuit 
court, and an application for an amendment, 
on account of misprision of the derk In mis- 
directing it, had occurred. In such a case, 
we should have been at liberty to consider 
tJie case upon principle, and with reference 
to the authority, given to this court by the 
laws of the United States, to grant amend- 
ments. 

It may be proper, however, to suggest, that 
most of the cases, if not aU, cited at the bar, 
as to amending misprisions of the clerk in 
the issuing of process, are distinguishable 
from the present. In some of them, there 
was a clear mistake of the clerk in not issu- 
ing a judicial process, in conformity to the 
prior process and proceedings in the same 
cause, which was his positive duty. Such 
was the case of the writ of review in Burrell 
V. Burrell, 10 Mass. 221; and the omission to 
affix the seal of the court to an execution in 
Sawyer v. Baker, 3 Greenl. 29; and the 
omission to enter judgment against the estate 
of the intestate in the case of Atkins v. Saw- 
yer, 1 Pick. 351. The same suggestion ap- 
plies to the case of Campbell v. Stiles, 9 
Mass. 217, which was the case of a writ of 
review, directed to the sheriff of Franklin 
county (jMass.,) and served by the sherifC of 
Hampden; and the court allowed the writ 
to be amended by directing It to the sheriff 
of gampden. Upon that occasion the court 
said: "This is a judicial writ, and the er- 
roneous direction was a mere misprision of 
our own clerk. Judicial writs are more ab- 
solutely under the control of the court than 
original writs." This case would have been 
directly in point, if the original writ in the 
present case had been directed to the sheriff 
of Aroostook county, and the clerk, in issuing 
the execution, had omitted that county. But 
can it be affirmed, that the omission of the 
clerk in the present case to insert Aroostook 
county, the county of Penobscot alone being 
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In the original writ, was a departure or omis- 
sion of his positive duty? Was he bound to 
take notice of the formation or boundaries of 
Aroostook county, or to extend the exigency 
of the execution to any other counties by 
name than those contained in the original 
writ, without some instruction from the plain- 
tiff ? It is quite possible, that some consider- 
ations of this nature may have entered as in- 
gredients into the opinion oi' the ^tate court 
on this point It is not, however, immaterial 
to observe, that in all the above cited cases, 
the question arose merely between the orig- 
inal parties, without any rights of third per- 
sons having intervened. The case of Young 
V. Hosmer, 11 Mass. 89, admits of the same 
explanation, as does Crofton v. Usley, 6 
Greenl. 48; and Mechanics* Bank v. Min- 
thome, 19 Johns. 244. The case of Hear- 
sey V. Bradbury, 9 Mass. 95, is certainly of 
far more stringency. There, a writ was di- 
rected to the sheriff or his deputy; but the ad 
damnum being under seventy dollars, it 
might be served by a constable; and it was 
served by a constable. Upon the return of 
the writ, the direction was allowed to be 
amended by inserting a direction to a con- 
stable; and the court treated the amendment 
as a matter of form. But here, again, the 
question was solely between the original par- 
ties. The case of Close v. Gillespey, 3 Johns. 
526, involved the rights of another judgment 
creditor, and, therefore, it stands upon a 
distinct ground. But there the error correct- 
ed was the omission of the attorney in the 
cause to put the defendant's name on the rec- 
ord to a plea in the case, it being the case of 
a warrant of attorney to confess judgment. 
This case, whatever may be its authority, 
stands upon a ground very different from the 
present, where the levy has been executed 
by an officer to whom it was not directed. 

Thus much it seems proper to say upon the 
present occasion, by way of commentary up- 
on some of the cases cited; although I wish 
distinctly to be understood as giving no opin- 
ion, what I should have done, sitting in the 
state court But the court may be pressed 
by other considerations: First, that here 
Cooper, at the lime of his own levy, had full 
knowledge of the attachment of Pilsbury, and 
is, therefore, to be postponed to the subse- 
quent levy of Pilsbury, by analogy to a pur- 
chaser, taking a conveyance with a knowl- 
edge of a prior unrecorded conveyance; sec- 
ondly, that as the deputy, who made the levy, 
was a deputy of the sheriff of the county of 
Penobscot, as well as of the county of Aroos- 
took, the levy was good, because it might 
have been perfected by the sheriff of the 
county of Penobscot, where the original at- 
tachment was made, notwithstanding the 
land fell within the boundaries of the new 
county; thirdly, that, at all events, the dep- 
uty, who made the levy, being a deputy of 
the county of Aroostook, the levy was prop- 
erly made by him, although, by mistake, the 
precept was not directed to him. 
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In respect to the first point, it is sufficient 
to say, that the rule as to a purchaser, claim- 
ing land with notice of a prior unrecorded 
conyeyance, has never been applied to the 
ease of two creditors, proceeding by suit in 
invitum with a knowledge of the attachments 
of each other. In the latter ease, each is 
understood to stand upon the very rights 
which the law gives him, and is entitled, in 
a race of diligence, to get and hold any pri- 
ority, which he lawfully may, however disad- 
vantageous to the other attaching creditors, 
as each claims under the mere process of law. 
Besides; knowledge of an utterly void or de- 
fective title will not affect the right of the 
purchaser to maintain his own conveyance 
with all its original validity. It does not con- 
firm or establish such void or defective title; 
but, at most, leaves it to avail as much as it 
may, in point of law and equity. 

Then, as to the second point, I agree, that 
if the sheriff of Penobscot, or his deputy, had 
a right, virtute officii, because the original at- 
tachment was made on the land, while it was 
a part of the county of Penobscot, to execute 
the levy under the execution issuing on the 
judgment, notwithstanding the severance of 
the county, and the lands thereby falling 
Avithin the county of Aroostook, then that the 
present levy may be supported, because the 
act of the deputy in the levy may be properly 
refeiTed to the only authority by which it 
could be lawfully made, and not by the oth- 
er, "ut res magis valeat quam pereat" But 
my difficulty is in admitting that the sheriff 
of Penobscot had authority to complete the 
levy after the severance of the county. No 
provision to such an effect exists in the stat- 
utes creating the new county; and, therefore, 
the point must be disposed of upon general 
principles. At the common law, if a sheriff 
seizes goods on execution, and goes out of 
office before the sale of the goods on the exe- 
cution is completed, he may still proceed to 
sell the goods. So we find it laid down by 
Lord Holt in Clerk v. "Withers, 2 Ld. Eaym. 
1072, 1074, and in 2 Saund. 47q., by Sergeant 
Williams, in his note.2 The reason assigned 
is, that the same sheriff, that begins an exe- 
cution, must end it. And, by the Revised 
Statutes of Maine (chapter 104, § 21), all sher- 
iffs and their deputies may execute all pre- 
cepts in their hands at the time of their re- 
moval from office. But I am not aware of 
any provision of law, by which, when an at- 
tachment is made by a sheriff in office, if the 
execution does not come until another sher- 
iff is in office, the execution is to be served by 
the fonner, and not by the latter officer. But 
be this, as it may, upon general principles it 
would seem, that a sheriff is limited in his 
levies upon real estate to such estate, as is 
within his county; for his rights and duties 
are strictly local. Unless, then, some stat- 

2 See also, 2 Tidd, Prac. (9th Ed., 1828) p. 
1021. 



ute has extended his authority to cases of 
lands without his county, it would seem, that 
his having made a prior attachment thereof 
while within the limits of his county, would 
not aid him; for in such a case by operation 
of law the land is removed beyond his juris- 
diction. Suppose the sheriff of Penobscot 
county, after the attachment, had been re- 
moved, and a new sheriff had been appoint- 
ed, would the new sheriff have had a right 
to perfect a levy upon the land attached, aft- 
er it was set off to Aroostook county? Or 
should it be by the sheriff of Aroostook coun- 
ty? The strong inclination of my mind is, 
that it should be by the latter. 

The third point is that which was mainly 
relied on at the argument, and that is, that 
substantially the levy was well made, it be- 
ing made by the proper officer, although the 
precept was not directed to him. And it is 
here, that the case of Hearsey v. Bradbury, 9 
Mass. 95, is applied with great force. As- 
suming the authoritj'- of that case to be en- 
tirely satisfactory for the allowance of the 
amendment there made, by adding the direc- 
tion of the precept to the officer who served 
it, the difficulty still remains, what is the ef- 
fect whei'e no such amendment has been al- 
lowed? Is not the act of the officer a mere 
nullity, if the precept is never addressed to 
him? If the state court in the present case 
had allowed the amendment, it would have 
been decisive in favor of the demandant. 
But the state court refused the amendment; 
and then the case stands upon the execution, 
as the service and levy by an officer, who 
was not authorized to sex've it, because it was 
never addressed to him. Can such a service 
and levy, without authority, be maintainable 
upon any principles of law? The case of 
Means v. Osgood, 7 Greenl. 146, is very strong 
in point to show that the court, in allowing 
amendments on the returns of officers on 
levies of real estate, confine themselves to 
cases where the question is mainly between 
the original parties, and the rights or levies 
of third persons have not intervened. The 
distinction is a sound one, and stands upon 
grounds which cannot but commend it to the 
general approbatiofi of the profession. That 
case also seems entirely decisive, that, unless 
the amendment is allowed, the levy, in a case 
like the present, must, a fortiori, be utterly 
void and unmaintainable. 

Upon the whole, although I have examined 
the case with an anxious desire to see if 
Cooper's levy, considering the defect to be one 
wholly involuntary and by mistake, could be 
sustained, upon any principles of law, I con- 
fess myself unable to find any, on which to 
rest it, and therefore, I am of opinion that 
judgment ought, upon the statement of facts, 
to be entered for the tenant. 
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Case 'No. 7,716. 

The KBNTUOKy. 

[4 Blatehf. 325; i 1 West. Law Month. 425; 
41 Hunt, Mer. Mag. 75.] 

Circuit Court, N. D, New York. May 26, 1859. 

CotLlSIOS— BETWBEK STEAiIEK A2TD SAILING VES- 
SEL — Right of Wat. 

Wliere a steamer and a sailing vessel, before a 
collision between them, were approaching each 
other on opposite courses, on a clear starlight 
night and the lights of each approaching ves- 
sel were seen by the hands on the other sev- 
eral miles from the place of collision, and were 
plainly in sight, and observed by them from the 
time they were first seen imtil the collision hap- 
pened: Hdd, that it was the duty of the sail- 
ing vessel to keep her course and. that of the 
steamer to adopt the proper measures to avoid 
her. 

[See Baker v. The City of New Tork, Case 
No. 765.] 

[Appeal from the district court of the Unit- 
ed States for the Northern district of New 
York.] 

This was a libel in rem, filed in the dis- 
trict court, by the owner of the schooner 
Cataract, against the propeller Kentucky, to 
recover damages for a collision which oc- 
curred on Irake Erie. The district court held 
the Kentucky to be in fault, and decreed 
against her for $19,427.75. [Case unreported.] 
The claimants appealed to this court 

NELSON, Circuit Justice. TJhe collision in 
this case took place some twenty miles above 
Long Point, and several miles from the Can- 
ada shore, on the evening of the 19th of May, 
1857. It was a clear starlight night, and the 
lights of each approaching vessel were seen 
by the hands on the other, several miles from 
the place of the collision, and were plainly in 
sight and observed by them from the time 
they were first seen until the misfortune hap- 
pened. The wind was about an eight-knot 
breeze, and northerly, the schooner going up 
the lake with her starboard tacks on board, 
and the propeller coming down in a, direc- 
tion to enter the Welland OanaL It is agreed 
that when the lights were first discovered, 
the vessels were approaching each other near- 
ly dead ahead, the hands on the schooner 
claiming that the propeller was rather to 
their starboard. The difference in this re- 
spect is, however, of no importance, as, un- 
der the state of facts not seriously in contro- 
versy upon the evidence, it was the duty of 
the schooner to keep her course, and that of 
T:he propeller to adopt the proper measures to 
avoid her. This is the settled rule of naviga- 
tion, whicli both vessels were bound to ob- 
serve, and the omission to observe it on the 
part of the propeller led to the collision; for 
the proof is clear that the schooner kept her 
course from the tune she first discovered the 
propeller, several miles distant until the ves- 
sels came together. It is unimportant to in- 
stitute an inquiry into the particular ground 

1 [Reported by Hon. Samuel Ulatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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of fault on the part of the propeller, which 
doubtless led to the collision, as the rule of 
navigation just stated fixes the responsibility, 
under the circumstances of the ease, irre- 
spective of any such inquiry. The schooner 
kept her course, and, besides this, I do not 
see that she could have done anything more 
than was done on her part to prevent the 
misfortune. The rule I have stated has been 
so frequently announced and enforced, both 
in the Bupreme court of the United States 
and in this court that I shall not stop to refer 
to the authorities. If any rule can be set- 
tled by authority, the one in question has. 
been. 

Some objections are taken by the counsel 
for the claimants to the damages awarded to. 
the .libellant I have looked into them, but 
do not see that they are well founded. I 
think the court below right in the views taken 
of the ease, and shall affirm the decree. 

[See Case No. 7,717.1 



Case No, 7,717. 

The KENTUCKY. 

[4 Blatehf. 448.] 1 

Curcuit Court N. D. New York. Sept 1, 1860. 

AdMIKALTY— StIPOLATION — SUKETT — ESESIPTION 
PROM LlABltlTr TO IsiPRISOSMENT — ^ReAL ES- 
TATE OF SuBETT — Rules of Practice. 

1. Under the act of February 28th, 1839 (5 
Stat 321), and the act of January 14th, 1841 (5 
Stat 410), a surety in a stipulation in admiral- 
ty is exempt from liability to imprisonment on 
an execution issued by a district court on a de- 
cree in the suit in which the stipulation was giv- 
en, in all cases where he would be exempt in like 
process issued from a court of the state in which 
the district court is held. 

2. Such a surety is exempt from such liability 
on an execution issued by a district court in 
New York, because the state of New York, by 
an act passed in 1831, abolished imprisonment 
for debt 

3. The general "nderstanding of the 6th sec- 
tion of the act of August 23d, 1842 (5 Stat. 518), 
giving power to the supreme court to frame rules 
of practice, has been, that that court had no 
power to repeal or modify any regulation of con- 
gress existing on the subjects there referred to. 

4. Rule 21 in admiralty, adopted by the su- 
preme court at the January term, in 1845, giving 
to a libellant the right to arrest the body of a de- 
fendant in execution, was modified by rule 48, 
adopted by the supreme court at the December 
term, in 1850, and, since that rule was adopted, 
there has been no imprisonment for debt apon an 
execution in admiralty, in New York. 

5. The real estate of a surety is subject to an 
execution in admiraltr, the lien of the decree be- 
ing regulated by the act of July 4th, 1840 (5 
Stat 393). 

This was a motion on the part of the li- 
bellant, Lucius H. Pratt, to vacate an order 
made by Mr. Justice Nelson, at chambers, 
on the 26th of August 1859, discharging 
stipulators or sureties from imprisonment 
The libellant had obtained a decree, In the 
district court, in a case of collision, for the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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sum of §19,427-75, from whieli an appeal 
was taken to this court, and the decree was 
affirmed, [Case No. 7,716.] The usual de- 
cree had been entered in the district court, 
against the claimants, and also against the 
sureties. After affirmance in this court, ex- 
ecution was issued against the goods and 
chattels, lands and tenements, of the claim- 
ants, and, also, against the sureties, with a 
clause directing the arrest and imprison- 
ment of the sureties, in case of default in 
making the amount of the decree out of the 
property; and, in pursuance thereof, the 
sureties were arrested and imprisoned in the 
jail of the county of Oswego. 

NELSON, Circuit Justice. The question in 
this case is, whether or not the sureties 
were liable to imprisonment, under the laws 
of congress. The act of February 2Sth, 1839 
(5 Stat. 321), provides, "that no person shall 
be imprisoned for debt in any state, on 
process issuing out of a court of the United 
States, where, by the laws of such state, 
imprisonment for debt has been abolished." 
By the act of January 14th, 1841 (5 Stat. 
410), it is provided, that the act of 1839 
"shall be so construed as to abolish impris- 
onment for debt on process issuing out of 
any court of the United States, in all cases 
whatever, where, by the laws of the state 
in which the said court shall be held, im- 
prisonment for debt has been, or shall here- 
after be, abolished," By an act passed in 
1831, the state of New York abolished im- 
prisonment for debt on execution upon any 
judgment or decree founded upon contract, 
which is the character of the decree against 
the sureties in the present case. 

It is insisted, however, that the acts of 
congress of 1839 and 1841 have been modi- 
fied by the 21st rule in admiralty, adopted 
at the January term, in 1845, of the supreme 
court of the United States, which, in terms, 
gives to the libellant the right to arrest the 
body of the defendant, on execution. That 
rule was adopted under the authority con- 
ferred upon the court by the sixth section 
of the act of congress passed August 23d, 
1842 (5 Stat, 518). It Is not material to de- 
termine whether or not that rule was within 
the power there conferred upon the court, 
but I think it proper to say, that the gen- 
eral understanding of that act has been, 
that the court had no power to repeal or 
modify any regulation of congress existing 
on the subjects there refen*ed to. It is 
true, that some of the district judges took a 
different view of the act of 1842, and ex- 
pressed opinions, that imprisonment for 
debt in admiralty still existed by virtue of 
that rule. This led to its modification by 
rule 48, adopted at the December term, in 
1850, and which, in direct terms, conforms 
the practice to the acts of 1839 and 1841. 
Since the adoption of this rule, so far as I 



know or believe, there has been no impris- 
onment for debt, upon an execution in ad- 
miralty, in this state. 

Rule 48 was drawn with great care, and 
with the express purpose of conforming the 
practice, in suits sounding in contract, in 
the district court, in admiralty, as to the ar- 
rest and imprisonment of the person of the 
defendant, to that of the state, in like or 
analogous cases. Hence, the rule declares, 
that imprisonment for debt shall be abol- 
ished in all cases where, by the laws of the 
state, it has been or shall be abolished, 
"upon similar or analogous process issuing 
from a state court." That is, if a defend- 
ant in the state courts is exempt from per- 
sonal arrest and imprisonment on all pro- 
cess, whether mesne or final, in cases sound- 
ing in contract, then the defendant in admi- 
ralty will, in all such cases, be, in like man- 
ner, exempt. 

It was suggested, on the argument, that 
the real estate of the sureties was not sub- 
ject to the execution in admiralty; but this 
is clearly a misapprehension, as the practice 
is otherwise, and the liens of judgments and 
decrees in the federal courts are regulated 
by act of congress (Act July 4, 1840, § 4; 5 
Stat- 393). 

I have never entertained a doubt upon the 
principal question here raised, since the 
adoption of rule 48; and, indeed, if it had 
come before me prior to the making of that 
rule, I would have held, that the 21st rule in 
admiralty should be construed as qualified 
by the acts of 1839 and 1841. 

Without pursuing the question in the case 
further, I am satisfied that the sureties were 
entitled to their discharge, and that the mo- 
tion should be denied. If I had entertained 
a doubt upon the question, or regarded it as 
new, I should not have granted the dis- 
charge without requiring notice to the proc- 
tors for the libellant, but, having a settled 
conviction that the proceeding was unwar- 
ranted, I deemed it right to act in the matter 
without fuiiiier delay. As, however, the 
summary disposition of the motion deprives 
the libellant of a review of the question in 
the appellate court, I shall direct that the 
record be made up in form by his proctors, 
If they desire, so as to present the question 
as having been decided upon the return to 
a writ of habeas corpus, embodying the facts 
set forth in the affidavit and schedule upon 
which the motion was granted; and, inas- 
much as the question had not been adjudi- 
cated, and different opinions had been ex- 
pressed in the district courts, and, indeed, 
in the circuit court of the United States for 
the fii"st circuit, I shall modify the order grant- 
ing the discharge, so as to forbid any suit 
against the libellant or his proctors, or the 
marshal, for the illegal arrest and imprison- 
ment. Let a rule be entered by the clerk in 
conformity with the above directions. 
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Case ISTo. 7,718. 

KENTUCKY IMP. 00. v. SLACK. 

[22 Int. Rev. Rec. 246.] 

Circuit Court, D. Massachusetts. July, 1876.i 

Taxatiox— Railroad Company. 

The Kentucky Improvement Company, and the 
Eastern Kentucky Railway Company as its suc- 
cessor, are liable to tax as a railroad company. 

[See note at end of case.] 

[This was a bill in equity by the Kentucky 
Improvement Company against Charles W. 
Slack, collector of internal revenue.] 

This suit was brought, May 13, 1873, in the 
state coui-t, after appeal duly made to the 
commissioner of internal revenue, to recover 
the amount of an internal revenue tax of 
seven himdred and fifty dollars, paid to the 
defendant, as collector of internal revenue for 
the Third Massachusetts internal revenue dis- 
trict, on the 24th May, 1870. It was duly re- 
moved to this court by certiorari, and was 
here heard upon agreed facts. The tax was 
a tax of five per cent, assessed upon coupons 
to the amount of $15,000 on bonds of the 
plaintifE corporation to the amount of $500,- 
000, dated August 15, 1866, and bearing in- 
terest at the rate of six per cent, per annum, 
payable semi-annually. The Kentucky Im- 
provement Company (the plaintiff corpora- 
tion) was origrinally organized under an act 
of the general assembly of the common- 
wealth of Kentucky, approved March 4, 1865, 
by the name of the "Argilite Mining and 
Manufacturing Company," which act provid- 
ed as follows: 

"Section 2. The objects and purposes of the 
Incorporation of said company shall be the 
mining for coal, iron ore, petroleum, carbon 
or rock-oil, and any and all other minerals, 
or mineral substances, or the direct products 
of the earth, or any or all of them, and the 
transportation to market of the same. The 
location and field of mining and manufacture 
of said company shall be in Greenup, or any 
of its adjoining counties." 

"Section 7. Said company shall have the 
power, and may, if they choose so to do, lock 
and dam Little Sandy river up to their mines 
and prdperty; provided, for the condemna- 
tion of land and property for said purposes, 
the proceedings shall be had as is now pro- 
vided by law for the condemnation of mill 
sites. 

"Section 8. Said company shall have the 
power to take, acquire and hold such lands, 
mines and mining rights, as they may deem 
necessary for the uses of said company, and 
all such personal property, machinery, boats, 
flats, etc., as may be necessary, and to dis- 
pose of for the use of the company and the 
stockholders, any or all of the same." 

[Acts Ky. 1865, vol. 2, p. 288.] 

It was enacted by an act of the said gen- 
eral assembly, approved December 14, 1865, 
as follows: 

1 [Affirmed in 100 IT. S, 648.] 



"Section 1. Thait the name of the 'Argilite 
Mining and Manufacturing Company' is here- 
by changed, and said corporation shall be 
hereafter known and styled the 'Kentucky 
Improvement Company.' " 

"Section 4. The said corporation is hereby 
authorized to construct one or more rail 
tracks from any lands owned or occupied by 
said corporation, to convenient points on the 
Ohio, or Little Sandy, river, or both, or to 
connect with other railways and to maintain 
said track, or tracks, and to draw cars over 
the same by suitable motive power. The 
company is hereby authorized to condemn 
and appropriate such lands and materials as 
may be necessary for the construction and 
convenient and proper use and maintenance 
of such railroads: provided, that for the con- 
demnation of the lands and materials for 
such purposes, the same proceedings shall be 
had as are now required by law for the con- 
demnation of lands and materials for turn- 
pikes and plank-roads; provided further, that 
the land condemned for any railroad track 
shall not exceed in width one hundred feet. 

"Section 5. That in order to carry out to 
the fullest extent the objects and purposes of 
said act of incorporation, the said company 
is authorized to sell all minerals, mineral sub- 
stances, products of the earth, and all other 
articles of commerce and manufacture law- 
fully possessed by them, and to buy and sell 
all such articles of merchandise as may be 
required to carry out the objects of their 
charter, and to establish agencies in any part 
of the United States for the prosecution of 
the trafac hereby authorized. 

"Section 6. That should said company lock 
and dam the Little Sandy river, they shall 
build two bridges over said river sufla.cient 
for the public travel, one of the bridges to be 
at crossings of the Greenupsburg and Racoon 
Furnace road, and the other at the crossing 
of the Greenupsburg and Grayson road, at or 
near the Argilite Mills." 

[Acts Ky. 1865-66, p. 3.] 

The Kentucky Improvement Company was 
duly organized under the acts aforesaid, and 
commenced and continued operations there- 
under until it ceased to exist, about March 1, 
1870. At an adjourned meeting of the stock- 
holders of said company, held on the 24th of 
July, 1866, it was resolved: 1st. "To author- 
ize the building of a railroad, and to provide 
for locomotives, cars, and other facilities for 
the transportation of coal and other produc- 
tions to market from the canal opening near 
Hunnewell Furnace to Hockaday's Landing 
on the Ohio river," 2d. "That a sum not ex- 
ceeding $500,000 be raised for the purpose of 
building and equipping said railroad, and to 
afford facilities for transportation to market 
for the mineral and other productions of the 
company's property." 3d. "That the presi- 
dent and board of directors of this company 
be, and they hereby are, authorized and em- 
powered to issue bonds to the amount of 
$500,000, secured by an indenture of mort- 
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gage on all their present landed property and 
improvements, bearing six per cent, interest, 
the interest payable semi-annually." In pur- 
suance of the above vote an issue of bonds 
■was made to the amount and bearing the in- 
terest named, and of the date of August 15, 
1866, and was secured by a mortgage to trus- 
tees of even date of the then landed property 
and improvements of said company, and the 
coupons taxed in this case were a part of the 
coupons attached thereto. The whole issue 
was duly subscribed for and delivered to the 
subscribers. The road was finished and 
opened for the business of the company about 
the 1st of June, 1868. In addition to its own 
freight and its own officers and servants, the 
plaintiff company transported over its road 
from time to time for hire, other passengers 
and freight, the aggregate amount of re- 
ceipts from which, for one year and eight 
months, are shown in the accompanying ta- 
ble; but there was no provision in its char- 
ter in its terms authorizing it to carry freight 
or passengers, other than its own. Another 
table appended gives the company's general 
business from April, 1866, to February 15, 
1870. It is not known, and, for the purposes 
of this hearing, it is not claimed, that the 
plaintiff company during the period ending 
Febi-uary 15, 1870, ever refused to carry for 
hire such passengers and freight other than 
its own, as offered. 

By the tables referred to it appeared that 
from July, 1868, to Feb. 15, 1870, both inclu- 
sive, the receipts of the company from its 
iron freight were $29,709.80, and that its re- 
ceipts from passengers and freight not of the 
company were: Passengers, $4,868.80; freight, 
$3,833.36. The company's sales of coal were 
as follows: 

1866, April 1, to Dec. 31 ? 774 70 

1867, Jan. 1, to " " 324 33 

1868, " " " " 25,576 82 

18G9, " " " " 40.909 01 

1870, " "Feb. 15 6,54155 



$74,126 42 
And the company produced for its own use 
during the same period as follows: 

1866 356.16 tons 1869 792 tons 

1867 5433.55 " 1870 60 " 

1868 2286.78 " 

Total 11,928.49 tons 

And the company's sales of iron were: 

1866, April 1, to Dec. 31 $ 95,846 46 



1867, Jan. 1, to 

1808, " 

1869, " " " 

1870, « to Feb. 15. 



49,071 16 
161,735 46 
145,812 15 

18,204 13 



$470,669 36 
And the company's sales at its stores on the 
ground during same period amounted to §506,- 
529.75. 

F. W. Palfrey, for plaintiff. 
George P. Sanger, U. S. Atty., for defend- 
ant. 

CLARK, District Judge. The question is 
whether the Kentucky Improvement Com- 



pany was a railroad company so as to be lia- 
ble to the tax Imposed. At the hearing I was 
at first under the impression that it was not, 
and that the construction and use of its rail- 
road was only incidental and subsidiary to 
its other objects, and designed to take the 
place of locking and damming the Little 
Sandy river, as provided in its first charter, 
under the name of the "Argilite Mining and 
Manufacturing Company." But upon further 
examination and reflection I am satisfied that 
such impression was not correct. 

1st. Because the power to build a railroad, 
"or one or more rail-tracks, from any lands 
owned or improved by said corporation, to 
convenient points on the Ohio or Little Sandy 
river, or both, or to connect with other rail- 
ways, and to maintain said tracks and draw 
cars over the same by suitable motive pow- 
er," is a very much more extensive grant 
than the power to "lock and dam the Little 
Sandy" up to their mines and property. Un- 
der the amended charter a Briarean Railroad 
Company might have been built up. It might 
have netted the state of Kentucky all over 
with tracks, from the mouth of the Ohio to 
its source, and all along the Little Sandy, 
and to every other railroad in the state, and 
at any convenient point. It could build a 
road from any land owned or improved by it, 
to any of these points in any direction con- 
venient, and condemn the lands taken by it. 
It is doubtful if any other charter of such 
extensive powers to a railroad company can 
any where be found. 

2d. Because said company, after building 
their road, used it not only to convey their 
own products and manufactures, but as a 
public road for freight and passengers. It 
is true the amount thus received was not 
large, but the company accommodated "all 
comers." It is contended there was no pro- 
vision in the charter in terms authorizing the 
company to convey freight or passengers oth- 
er than its own. But the power to build a 
road must be construed as a power to use it, 
when built, in a legitimate way, for such are 
the object and purpose of building a road; 
and there is nothing in the charter restrict- 
ing the road to carrying its own passengers 
and freight. Again, the company having car- 
ried freight and passengers other than- their 
own, cannot now be heard to say they had 
no right to do so. They have by their acts 
put a construction upon the extent of their 
grant. 

3d. Because It is not certain that the grant 
to build a railroad or railroads was in lieu 
of the power "to lock and dam the Little 
Sandy river," but was in addition to it. .The 
amended charter provides "that should said 
company lock and dam the Little Sandy river 
they shall build two bridges," etc., showing 
pretty conclusively that both powers, to build 
a railroad or railroads, and to lock and dam 
the Little Sandy river, were included in the 
charter. 

I think, therefore, that the Kentucky Im- 
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provement Company was a railroad company 
within the purview of the statute, and liable 
to the tax assessed. There must be judg- 
ment for the defendant and for his costs. - 

[NOTE. A writ of error was then taken by the 
plaintiff to the supreme courts where the judg- 
ment was affirmed in an opinion by Mr. Justice 
Clifford, who said that, under the enlarged pow- 
ers conferred by the new statute, the company 
not only had a right to lay tracks, but could con- 
demn lands and do other acts whida clearly 
showed it to be in fact a Tailroad company, and, 
being such, the coupons attached to tiie bonds 
were liable to be taxed, Mr. Chief Justice 
Waite, Mr. Justice Pield, and Mr. Justice Har- 
lan dissented on the ground that the construc- 
tion of the short railway by the improvement 
company for its own use did not convert it into 
a railroad company. 100 tJ. S. 648. See, also. 
Eastern Ky. K. Co. v. Slack, Case No. 4,253.] 



KENTUCKY MARINE & FIRE INS. GO. 
y. NASHVILLE & C. R. CO. See Case 
No. 5,940. 
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KENTtJOKY SILTER MIN. CO. v. DAY 
et al. 

[2 Sawy. 468; i 6 Chi. Leg. News, 134.] 

Circuit Court, B. Nevada. Nov. 1, 1873. 

Parties— Subpoena— Service op — Appeahan^ce. 

1. Persons cannot be made parties to a bill in 
equity in .the United States courts l^r designating 
them by a fictitious name in the introductory 
part of the bill, and in the prayer for pr9eess. 

2. A service of subpoena upon persons so des- 
ignated is void, and will be set aside. 

[Cited in Romaine v. Union Ins. Co., 28 Fed. 
636.] 

3. An appearance does not cure such defects in 
the writ and its service, or make such persons 
parties on the record. 

[Cited in Romaine v. Union Ins. Co., 28 Fed. 
638.] 

3n equity. 

R. S. Mesiek and Jonas Seeley, for plaintiff. 
J. B. Felton and James H. Hardy, for de- 
fendants. 

HILLYER, District Judge. This is a mo- 
tion on behalf .of one hundred and f ort^^-seven 
persons to set aside and quash the subpoena 
and the service upon them. It is grounded 
upon the failure of the plaintifie to set out 
their names, as defendants, in the introducto- 
ry part of the bill and in the prayer for pro- 
cess. They claim that, not being named in 
the bill, they are not parties to the suit, and 
that therefore the service of process of sub- 
poena upon them Is a nullity. 

In the introductory part of the bill, plain- 
tiff states that it brings its bill "against H. 
H. Day, Thomas J. Andrews, W. H. Clark 
and one hundred and fifty other persons of 
whose names complainant is ignorant, and 
who are designated each by the name of John 
Doe, and whose true names, when discovered, 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



complainant asks leave to insert herein with 
apt words, to chai-ge them as defendants, all 
of whom are residents of Pioehe, in the coun- 
ty of Lincoln, in the state of Nevada; and 
thereupon your orator complains and says 
that complahoant is a citizen of the state of 
California, and that each and aU of the de- 
fendants are citizens of the state of Nevada." 
In the prayer for process a subpoena is 
prayed for, to be "directed to H. H. Day, 
Thomas J. Andrews, W. H. Clark and the one 
hundred and fifty other persons of whose 
names complainant is ignorant, who are des- 
ignated herein, each, by the name of John 
Doe." The subpoena stated the names of the 
defendants in like manner. 

In support of the motion an affidavit is 
filed, showing that these persons, at the time 
they were served, had been for months resid- 
ing in Pioehe, and that their true names 
could have been easily -discovered by inquiry 
in the town or at rthe Raymond & Ely Mine; 
that the true names , of many of them were 
actually known to plaintiff, and to J, B. 
E. Cavallier, its superintendent, and to W. S. 
Jilesick, one of its trustees, and that, specially, 
M. Puller, W. H. Raymond and John P. Kel- 
ley were so Imown before the filing of the 
biU. 

The question presented is, whether upon 
tills state of the case the service of the sub- 
poena upon these persons is valid, and brings 
them, legaUy, within the jurisdiction of this 
court And this involves the inquiry, whether 
these persons served are "named" in the bill, 
or by its averments so designated, as defend- 
ants, that they are to be considered parties 
to this suit. There can be no suit without 
parties, and it is essential that the bill should 
point out with certainty who the parties plain- 
tiff and defendant are. "WJben it is uncer- 
tain who are complainants, or who are the 
persons called to answer, the suit is funda- 
mentally defective; and it is the fault of him 
who institutes the suit" Elmendorf v. Delan- 
cey, 1 Hopk. Ch. 555. In the same case it was 
said: "It is Jiecessary that every bill should 
clearly display the persons who are implead- 
ed as defendants." If it does not, the defect 
is one of substance and is fatal. 

The twentieth equity rule of this court re- 
quires that "every bill, in the inti-oductory 
■part thereof, shall contain the names, places of 
abode and citizenship of all parties plaintiffs 
and defendants by and against whom the bill 
is brought" Rule 23 requires that "the prayer 
for the process of subpoena in the biU shall 
contain the names of all the defendants nam- 
ed in the introductory part of the bill." 

The language of these rules is plain, and un- 
less we give to it some other than its or- 
dinary meaning the names of the defendants 
must be stated in the bill; not some other 
description ordesignationof them, nor an ex- 
cuse for not stating their names, but "the writ- 
ten letters or characters expressing the sounds 
by which each defendant is known and dis- 
tinguished." It would be a perversion of the 



KENTUCKY (Case No. 7,719) 



[14 Fed. Cas. page 352] 



language to give to the word, name, in these 
rules any other definition. To the argument 
for plaintiff that a baptismal name in only one 
way of designating a person as defendant, 
and that, by some other description, ^ such as 
"the heir of A" or "the partner of B," he may 
be as clearly designated as by his name, there 
are two answers, one that neither in the in- 
troductory part of the bill nor in the prayer 
for process, is there any description what- 
ever of the one hundred and fifty persons not 
named, or any designation of them except 
by the fictitious name, John Doe; the other, 
that such description is not naming a party 
within the meaning of the rule. It is essen- 
tial that a writ of error should set out the 
names of all the parties to the judgment of 
the lower court, and such writs have been 
dismissed "by the supreme court, because the 
names of the defendants were set out as 
"Strader, Pevine & Co," (Smyth v. Strader, 
12 How. [53 tr. S.] 327); because the citation 
was issued to one not a party, and the plain- 
tiffs were described as "Davenport et al. 
heirs to John Davenport, deceased" (Daven- 
port V. Fletcher, 16 How. [57 U. S.] 142); 
because the writ was brought in the name 
of "Mary Deneale and others" (Deneale v. 
Archer, 8 Pet [33 U. S.] 526); and because 
the writ described the plaintiffs generally as 
'the heirs of Nicholas Wilson." In this last 
case the motion was made after appearance, 
but the court held the defect to be a substan- 
tial one, and that the objection could be taken 
at any time before judgment, on the ground 
that the case was not legally before the court, 
and they had no jurisdiction to try it Wil- 
son's Heirs v. Life Ins. Co., 12 Pet [37 U. S.] 
140. See, also. The Spark v. Lee Choi Chum 
[Case No. 13,206]. If nothing more, these 
cases show that when it is necessary to set 
out the "names " In judicial proceedings, oth- 
er dgscriptions and designations ia lieu there- 
of will not do. 

In addition to the positive rules of this court, 
there is, I think, the universal rule of courts 
of equity against the course pursued by plain- 
tiff in this case. I think it may safely be said 
that in no book of acknowledged authority 
is there anything said from which it may be 
inferred that when proper parties are un- 
known they can be made parties by designat- 
ing them in the bill by a fictitious name. I 
speak, of course, of the chancery practice un- 
changed by statute. But the books do show 
us how to proceed when proper parties are 
unknown. The difficulty is not overcome by 
making the unknown ones parties under a 
false name, but by dispensing with them alto- 
gether, if the suit can proceed without them, 
or by praying a discovery for the purpose of 
bringhig them before the court. In these 
cases the bill alleges the fact of ignorance of 
the names, not as a ground for making the 
unknown persons parties by a fictitious name, 
but as an excuse for not making them parties 
at all, and that an objection for want of par- 
ties may not prevail. Story, Eq. PI. § 92; 



Fenn v. Craig, 3 I'ounge & C. Esch. 216; 
Bowyer v. Covert, 1 Yern. 95. So important 
is it that the defendants should be distinctly 
designated as such, that it is held that those 
only are defendants who are named in the 
prayer for process, notwithstanding they are 
named in the body of the bill. Windsor v. 
Windsor, 2 Dickens, 707; Fawkes v. Pratt, 
1 P. Wms. 593; Story, Eq. PI. § 44. The 
subpoena, which issues of course upon the 
filing of the bUl, is directed to the defend- 
ants named in the prayer for process. A sub- 
poena directed to "one hundred and fifty per- 
sons" without naming them, is directed to 
nobody. In one case cited by counsel for 
the moving parties, it appeared that an infant 
who had no name was a necessary party, and 
upon application to the vice chancellor he or- 
dered that the infant should be described in 
the subpoena to appear and answer, as the 
"yoimgest female child" of her father and 
mother. Eley v. Broughton, 2 Sim. & S. 188. 
This ease may be regarded as one of those 
exceptions which serve to prove the general 
rule, that the defendants must be described 
by name if they have a name. 

And even when by statute the plaintiff is 
allowed, if ignorant of a defendant's name, to 
designate him in pleadings by any name until 
his true name is discovered, it is held that the 
"ignorance must be real and not feigned; it 
must not be wilful ignorance, or such as 
might be removed by mere inquiry or a re- 
sort to means of information easily accessible." 
Kosencrante v. Rogers, 40 Cal. 489. In this 
case the plaintiff is able to state positively in 
its verified bill, the abode and citizenship of 
the unknown ones, and even the precise 
spot of ground upon which they were at work 
at the time of filing the bill. It Is shown by 
affidavit, the truth of which has not been 
questioned, that these persons are well known 
in the town of Pioche, have resided there 
for months, and that their names could have 
been discovered by inquiry at the mine, of 
themselves and of the superintendent of the 
Raymond & Ely Company; also that some 
of these persons were in fact well known to 
CavaJlier, the superintendent, and Mesick, 
one of the trustees of the plaintiff. One of 
the persons served, of whose name the bill 
alleges Ignorance, is M. Fuller, the district 
judge of the seventh judicial district of this 
state. 

It is apparent from these facts that there 
was no legal excuse for omitting the true 
names from this bill, even admitting that in 
a proper case fictitious names may be used. 
But I prefer to place the decision upon tlie 
broader ground, that, because these one hun- 
dred and forty-seven persons are not named 
in the introductory part of the bill, nor in the 
prayer for process, they are not parties to the 
suit; and for that reason, and because the 
subpoena is not directed to them, the sub- 
poena and the service of it, so far as they 
are concerned, ought to be set aside. 

But the plaintiff's counsel contends that all 
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these defects in the bill and subpoena have 
been cured by an appearance. It would seem 
that before a person can be held to have ap- 
peared in an action, his name ought to be 
found somewhere in the record of that action. 
Until the present motion was made, the only 
defendants named in the record of this case 
were Day, Andrews and Clark, and it would 
also seem reasonable that, if the applications 
made to the judge at chambers, on behalf of 
defendants, amount to an appearance on the 
record, the appearance should be considered 
as made for those named in the record as de- 
fendants. For it 'has been held that one not 
named as a party defendant on the record 
cannot, without the consent of all the parties 
to the suit, be allowed to appear at the hear- 
ing to be heard, and submit to be bound by 
the decree. Attorney General v. Pearson, 7 
Sim, 302. And if all parlies consent, the rec- 
ord may be brought into comt, and the name 
inserted in the record. Thus, a person inter- 
ested in the question, who desires to be 
heard and submits to be bound by the decree, 
is not allowed to do so until he is named as 
a party on the record. 1 Daniell, Ch. Prac. 
561. 

It is true that a general appearance by a 
defendant is a waiver of all irregularities in 
the service of the subpoena. But the defects 
In this case are not mere irregularities in the 
sei-vice of the writ; they are such as pre- 
clude the possibility of any legal service of 
the subpoena upon those not named in the 
bill, and ithey are such as cannot be cured by 
appearance.. Carey v. igallhouse, 5 Ga, 2.51. 

It follows that the service of subpoena in. 
this case upon the one hundred and forty- 
seven persons named in this motion, is wholly 
defective and void, and accordingly it is or- 
dered that it be set aside and the said per- 
sons discharged, with leave, however, to the 
plaintiff to amend its bill, *by adding such 
new parties defepdants as it shall be ad- 
vised. 



Pase JSTo. 7,730. 

Ex parte KBNYQN. 

[5 Dill. 385.] 1 

Circuit Court, W. D. Arkansas. 1878. 

Habeas Corpus — Writ Runs into the Indian 
Country— Po'WER to Release on Habeas Cor- 
pus Persons Convicted bt the Courts op the 
Cherokee Nation. 

1. By the laws of the United States, the su- 
preme, circuit, and district courts, or the judges 
tiiereof, have power to grant the writ of habeas 
corpus within their respective jurisdictions. 

2. The Indian country is within the jurisdic- 
tion of the western district of Arkansas. A writ 
of habeas corpus issued by the United States 
court of that district, or the judge thereof, will 
run in that territory. 

3. If a person is held in custody in violation 
of the constitution, laws, or treaties of the Unit- 
ed States— it matters not by whom he is held — 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the courts of the United States, within their re- 
spective territorial jurisdictions, have power to 
issue the writ of habeas corpus to inquire into 
the cause of his imprisonment. 
[Cited in Elk v. Wilkins, 112 U. S. 108, 5 Sup. 
Ct 49.] 

4. If a person is held in custody by virtue of 
the judgment of a court of another jurisdiction, 
and in violation of the constitution, laws, or 
treaties of ihe United States, a federal court will 
interfere by habeas corpus and examine the case 
so far as may bt necessary to ascertain that fact. 

5. An Indian may abandon his tribe, and, for 
the purpose of jurisdiction, become a member of 
the body politic known as citizens of the United 
States. 

[Cited in dissenting opinion in Elk v. Wilkins, 
112 U. S. 120, 5 Sup. Ct. 55.] 

6. Actual residence in a place, with the inten- 
tion that it is to be a principal and permanent 
residence, makes domicile; and absence from 
such a place, of a temporary nature, or in the 
exercise of some particular profession, office, or 
calling, does not change the domicile. 

[Cited in U. S. v. Ohong Sam, 47 Fed. 886.] ' 

The petitioner for habeas corpus in this 
case was, upon the 21st day of February, 
1878, convicted in the circuit court for Coo- 
wees-eoowee district, Cherokee Nation, for 
the crime of larceny, and upon said convic- 
tion Jie was sentenced to be confined in the 
penitentiary of the Cherokee Nation, at Tal- 
lequah, iqv the period of five years. He 
prays that a writ of habeas corpus may issue, 
for ''that the court of the Cherokee Nation 
which convicted him had no jurisdiction; 
that he Is a citiz.en of the United States; that 
at the time Qf said arrest, trial, conviction, 
and sentence, and commission pf said alleged 
ofCence, he was nqt a citizen of the Cherokee 
Nation; that he was at that time a citizen 
and resident of the state of Kansas; that he 
is restrained of his liberty and held in cus- 
tqdy in violation of ,the laws and constitution 
of the United States, and the treaty stipula- 
tions la\yfully mad,e between the United 
States and said natiojj." Upon this state- 
ment the writ was issued, and the case came 
on for hearing, when the evidence taken dis- 
closed this state of the case: The petitioner 
was born of white parents, who were citizens 
of the United States, living in the state of 
Connecticut; that he moved with his parents- 
to the state of Missouri; that while they 
were living there he left their home and 
went to the Cherokee Nation, Indian Terri- 
tory. After remaining there some time he 
was married to MoUie Cobb, a citizen of the 
nation; that he lived with her some six 
years, when she died; that at the time of 
his marriage his wife had some property, 
and, among other things, she owned a mare 
and colt. The petitioner, as the husband of 
MoUIe, took possession of this colt, exercised 
acts of ownersliip over it, controlled it, broke 
it, and used it as he would his own. He bore 
this relation to this piece of property up to 
the death of his wife. After her death he 
took his household goods and his children 
by his wife MoUie and removed to the state 
of Kansas. He continued in possession of 
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this mare he is charged with stealing from 
the time of his maiTiage until he finally dis- 
posed of her in the state of Kansas. This 
2)ossession was continuous and uninterrupted 
nutil that time, with the exception of a short 
lime she was in the possession of a person 
in Kansas to whom he had pledged her for a 
debt At the time he left the Cherokee Na- 
tion no letters of administration had been 
taken out on the estate of Mollie Kenyon, 
his deceased wife. This is substantially the 
state of facts as they appear from the evi- 
dence in the case. 

Marume & Barnes and T. H. Barnes, for 
petitioner. 

W. A. Doew and EL A. Rogers, for the 
Gherol^ee Nation. 

PARKER, District Judge. The point made 
by the counsel for the Cherokee Nation, that 
this court has no authority to issue the writ 
of habeas corpus to run in the Indian Ter- 
ritoiy, is not. In my judgment, well taken. 
I should regret to be forced to conclude that 
in this vast extent of country, having an 
-area of sixt5''-five thousand square miles and 
-a population of one hundred thousand, those 
.persons who might invoke this writ of right 
if they were out of that country could not 
receive its benefits because they were in it. 
This is the highest right possessed by an 
American citizen, and in a proper case his 
right to this writ follows him in the Indian 
country, as well as elsewhere. 

By the laws of the United States, the su- 
preme, circuit, and district courts, or the 
judges thereof, have power to grant this writ, 
within their respective jurisdictions, for the 
purpose of an inquiry into the cause of com- 
mitment. Rev. St. 1873, §§ 751, 752. This, of 
course, has reference to their territorial ju- 
risdiction. 

The writ of habeas corpus will be issued in 
the territorial jurisdiction of the said courts, 
or judges thereof, to relieve a person who is 
in custody in violation of the constitution, or 
of a law or treaty of the United States. If 
such person is held in custody in violation of 
the constitution of the United States, or of 
a law or treaty thereof, it matters not by 
whom he is held, the writ will be issued, and 
the person so held released. 

If a person is so held by the authorities of 
a state, the writ will be issued by the federal 
courts, and the person released. Ex parte 
Bridges [Case No. 1,862]. If a person is 
held by virtue of a judgment of a state court 
which has no jurisdiction of the case, and 
in violation of the constitution, laws, and 
treaties of the United States, a federal court 
will interfere by habeas corpus and examine 
the case so far as may be necessary to see 
whether the court committing him has done 
so in violation of the constitution, laws, or 
treaties of the United States; in other words, 
it will look into the question of jurisdiction, 
and will examine such part of the case as may 
Jbc involved in that question. 



The Cherokee Nation does not ceiiainly 
possess higher rights of sovereignty than the 
sevei"al states of the Union. If they cannot 
hold a party in custody or restrain him of 
his liberty in violation of the constitution, 
laws, or treaties of the United States, neither 
can it be done by the Cherokee Nation. 

Now, this court has no disposition in the 
slightest degree to trench on the jurisdiction 
of the courts of the Indian Territory, but, 
on the contrary, will respect and uphold such 
jurisdiction, because peace and good order 
demand that the courts of that country, as 
well as this court, should possess the full 
measure of their jurisdiction. No one is more 
gratified than myself to see criminals pun- 
ished for their crimes by the courts of that 
country. But when the question is presented 
whether one of these courts had jurisdiction, 
it is my duty, under the laws of the United 
States, to examine into it. 

If the petitioner was tried, convicted, and 
sentenced by a court of the Cherokee Nation 
without its having jurisdiction, then he is 
held in violation of the constitution, laws, 
and treaties of the United States; but how 
far will this court examine into the case to 
ascertain if a person is held contrary to such 
constitution, laws, and treaties of the United 
States? 

If the person is in custody by virtue of a 
conviction of a court, the federal court will 
only examine the ease on habeas corpus so 
far as to ascertain whether the court which 
tried and sentenced him had jurisdiction of 
the person and subject matter. In other 
words, the federal court will look into the 
case far enough to see whether the court try- 
ing it had jurisdiction over the person, the 
act, and the place where it was committed- 
it will examine all the elements of the case 
which are involved in the question of juris- 
diction. 

The jurisdiction over the person, the place, 
and the acts committed must all concur to 
give any court of limited jurisdiction the 
right to try. If either one of these elements 
of jurisdiction is wanting, the right to try and 
convict does not exist This court, in this 
proceeding, will only look thus far into this 
case, but it will look to so much of the case 
as is necessary to determine if all these 
I'equisites of jurisdiction exist Ex parte 
Lange, 18 Wall. [85 U. S.] 163; Ex parte 
Parks, 93 U. S. 18; Ex parte ShafCenburg 
[Case No. 12,696]. 

While a federal court will not, on habeas 
corpus, re-examine a mere erroneous decision 
of a court having jurisdiction of the offence, 
yet it will go through the whole case, if neces- 
sary, to see if such court had jurisdiction 
botii of the subject matter and of the person. 
Did the court which tried and sentenced 
the petitioner in this case have jurisdiction 
of the subject matter and of the person? 
To determine this it becomes necessary to 
look into the facts of the case; and in de- 
ciding the question of jurisdiction we have 
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a rigM to do this. There could be no larceny 
of this mare by the petitioner while she was 
rightfully and legally in his possession, be- 
cause a man cannot commit a larceny against 
his own legal and rightful possession of prop- 
erty. The petitioner had such legal posses- 
sion of this property during the life of his 
wife, and after her death, at least until let- 
ters of administration were talcen out on 
her estate, which was not done, according to 
the evidence before me, until after he went 
to Kansas to live. He parted with posses- 
sion at one time in the state of Kansas, when 
he pledged the mare. If such a thing could 
be possible, under the law, as a husband steal- 
ing the wife's property, it could not, by any 
construction of any law, be held to have been 
committed in this case until after he parted 
with the possession of the property in this 
way and then took it again and converted it 
to his own use. But this was done in the 
state of Kansas. Then the court which tried, 
convicted, and sentenced the petitioner did 
not have jurisdiction of the subject matter, 
as the place where the act was committed 
was beyond the territorial limits of its juris- 
diction. This alone would be conclusive of 
this case. 

But, again, if there was any crime com- 
mitted, at any time, it was committed not 
only beyond the place over which the Indian 
court had jvirisdiction, but, at the time it 
was committed, by one over whose person 
such court did not have jurisdiction; be- 
cause, to give this court jurisdiction of the 
person 'of an offender, such offender must be 
an Indian, and the one against whom the 
offence is committed must also be an Indian. 
Rev. SL 1873, § 2146. Now, for the purposes 
of this case, it is not necessary to decide 
whether the terms of the treaty and the in- 
tercourse law include Indians by adoption 
as well as by birth— that is, Indians belong- 
ing to the tribe as well as those belonging 
to the race— for the principle that is appli- 
cable in this case would apply with equal 
force to either. 

"What is that principle of the law? It Is 
this: When the members of a tribe of In- 
dians scatter themselves among the citizens 
of the United States, and live among the 
people of the United States, they are merged 
in the mass of our people^ owing complete 
allegiance to the government of the United 
States and of the state where they may re- 
side, and, equally with the citizens of the Unit- 
ed States and of the several states, subject 
to the jurisdiction of the courts thereof. Ex 
parte Reynolds [Case No. 11,719]; U. S. v. 
Elm [Id. 15,048], decided by United States 
district court of the Northern district of New 
York, opinion by Wallace, J. (Senate Report 
268, 41st Cong. 3d Sess.) p. 11; 2 Story, 
Const § 1933; Dred Scott v. Sandford, 19 
How. [60 U. S.] 404. 

Article 1, § 2, of the Cherokee constitution 
provides "that whenever any citizen shall 
remove with his effects out of the limits of 



this nation and become a citizen of any other 
government, all his rights and privileges as 
a citizen of this nation shall cease." This 
principle applies to Indians of the full blood 
or by birth as well as to those by adoption. 
Suppose it is conceded in this case that Ken- 
yon, the petitioner, had become an Indian; 
it becomes important to see what was his 
status at the time of the commission of the 
offence, if any was committed. 

He had left his domicile in the Indian 
country, and he had gained a domicile in the 
state of Kansas; in other words, he had 
abandoned his residence in the Indian Ter- 
ritory. He had moved his household effects 
from there, and had removed them, with his 
family, into the state of Kansas, with the 
intent of remaining in that state— that is, 
with the intent of having his residence there. 

If there is actual residence in a place, with 
the intention that it is to be a principal and 
permanent residence, that makes domicile; 
and absence from such place, of a temporary 
nature, or in the exercise of some particular 
profusion, office, or calling, does not change 
the domicile. Ennis v. Smith, 14 How. [55 
U. S.] 263. This domicile had been ac- 
quired at the time of the commission of this 
offence, if any was committed; hence, the 
petitioner had clearly abandoned the Indian 
nation, and was then only subject to the 
laws of the place of his domicile. He was a 
citizen of the United States, and was sub- 
ject to the laws of the state of Kansas. There- 
fore, the court which convicted him did not 
have jurisdiction over his person. And if it 
did not have jurisdiction of either the sub- 
ject matter or the person of the petitioner, it 
could not try and sentence him to imprison- 
ment, and such imprisonment would be in 
violation of the constitution, laws, and trea- 
ties of the United States, and this court could 
hardly be expected to stand by and see an 
American citizen deprived of his liberty for 
the period of five years under such circum- 
stances. 

Upon the showing made the petitioner must 
be released from custody. And it is so or- 
dered. 

See Ex parte Reynolds [Case No. 11,719] 



Case 3Sro. 7,7S1. 

The KEOKUK. 

[1 Biss. 522.] 1 

District Court, D. Wisconsin. Sept. Term, 1866. 

Libel — ^In Whose Name Broxtoht — Ltabilitt off 

Caheier— Not Diminished by Special Risks— 

Excepted Peril— Bdbden upon Carkiek. 

1. A libel may be brought either in the name 
of the shipper or of an insurance company which 
has paid the loss or accepted an abandonment. 

[Cited in The Ocean Wave, Case No. 10,417.] 

2. The law makes no distinction between com- 
mon carriers on water. The fact that the naviga- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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tion of the Mississippi river is attended with spe- 
cial risks and expenses does not diminish the lia- 
bility of a carrier thereupon. 

3. When a loss or damage is shown, the bur- 
den is upon the carrier to bring it within the ex- 
cepted peril. The exception is for his protection, 
and it is for him to establish it. It is not suffi- 
cient simply to show that the vessel was strand- 
ed. He must show that it was caused by an un- 
avoidable danger of the river. 

In admiralty. The contract of aflfreight- 
ment in this case, was for the transporta- 
tion of wheat in bulk in the barge Pat 
Brady, towed by the steamboat Keokuk, 
from Hastings, Minnesota, to La Crosse on 
the Mississippi river, to be delivered in good 
order, "the unavoidable dangers of river 
and fire only excepted." It is propounded 
in the libel, that by reason of the unsea- 
worthiness of the boat and barge, and of 
the decayed condition of the barge, and its 
utter insufficiency to carry safely wheat in 
bulk, and the unskillfulness and misman- 
agement and carelessness of the master, 
and the neglect of his mariners and serv- 
ants, the barge was sunk in the river, the 
wheat was wetted and damaged, and whol- 
ly lost. Libellant, the Home Insurance 
Company, having issued a policy of insur- 
ance on the wheat, was compelled to com- 
pensate the shipper for the loss. It is al- 
leged in the libel, and confessed in the an- 
swer, that the boat and barge belonged to,, 
and were in the employ of the claimant, 
John Robson. It is pleaded in the answer 
that the barge was tight, staunch and 
strong, and was well and duly equipped 
and officered, and in all respects fit to per- 
form the trip, and was sea-worthy, and in 
good repair and condition; that about elev- 
en o'clock in the evening of the 12th day of 
May, 1S65, in proceeding on her voyage and 
in her proper place and channel, at Buffalo 
Slough, near Wineska, the barge struck a 
hidden, concealed, and unknown snag in the 
river, causing her to spring a leak and sink 
within the space of thirty minutes, in four 
feet of water, and the wheat, or a great por- 
tion of it, was damaged. The wheat was 
delivered up to the agent of the insurance 
company. 

Emmons & Van Dyke, for libellant. 
J. W. Cary, for respondent 

MILLER, District Judge. The objection 
to this libel, that it is brought by the insur- 
ance company, and not by the shipper, is 
not tenable. Libels may be brought either 
in the name of the shipper, or by the insur- 
ance company having paid the loss, or ac- 
cepted an abandonment. Under rule 34 in 
admiralty, the underwriter who has accept- 
ed an abandonment, which divests the orig- 
inal claimants of all interest, may be ad- 
mitted to intervene and become the dominus 
litis in a suit in rem. The Ann C. Pratt 
[Case No. 409]; The Monticello v. Mollison, 
17 How. [58 U. S.] 152. And by rule 43 of 
admiralty, the insurance company could 



come into court by petition, for the avails or 
proceeds of a decree in favor of the shipper, 
if the libel had been brought by him in his 
own name. 

It is urged that the strict rule as to the 
liability of common carriers, should not be 
applied to those on the Mississippi river on 
account of the risks and expenses of naviga- 
tion. The only answer required is, that the 
law makes no distinction between common 
carriers on water, as to their liability. They 
are entrusted with the property of others 
for a compensation; and for the security of 
property, they are considered In the light of 
insurers. It is allowable to carriers exposed 
to unusual risks and expenses, to charge ac- 
cordingly. From the bills of lading, ex- 
hibited in these suits, it is probable that the 
officers of the packet company understood 
this principle. 

The alleged cause of the sinking of the 
barge is that she struck a hidden, conceal- 
ed and unknown snag. The proof must 
show satisfactorily that the alleged cause 
of the accident was unavoidable. It is the 
claimant's business to establish with rea- 
sonable certainty, that it was caused by an 
unavoidable danger of the river. The ex- 
ception in the bill of lading was inserted for 
the carrier's protection, and is to be estab- 
lished by claimant. Where a loss or dam- 
age is shown, it is incumbent i^)on the car- 
rier to bring it within the excepted peril, in 
order to discharge himself from responsibil- 
ity. It is not Sufficient, without more, to 
show that the vessel was stranded, to bring 
the goods within the exception in the bill of 
lading. King v. Shepherd [Case No. 7,804]; 
Abb. Shipp. 478. And after the damage is 
established, the burden lies upon the re- 
spondents to show that it was occasioned 
by one of the perils from which they are 
exempted in the contract of shipment or bill 
of lading. Clark v. Bonnell, 13 How. [33 U. 
S.] 272; Rich v. Lambert, Id. 347; Chit. 
Carr. 242; Story, Bailm. §§ 528, 529; 3 Kent, 
Comm. 213; 1 Smith, Lead. Cas. 313; Chou- 
teaux V. Leech, 18 Pa. St 233; Fland. Shipp. 
§ 257; Marv. Wreck & Salv. 21; Pars. Mar. 
Law, 348; Smith, Mer. Law, 386. 

There is no testimony to sustain the allega- 
tion in the answer, that the barge unavoida- 
bly struck a concealed and unknown snag; 
or any reliable proof that she struck a snag 
at all. The captain did not stop to investi- 
gate the cause of the accident, but the boat 
proceeded on her course at the rate of seven 
or eight miles an hour. 

The boat was towing two loaded barges, 
in addition to her own cargo, and was run- 
ning in the night, and in the shade of the 
surrounding timber, trees and evergreens, 
at the rate of twelve miles an hour, on the 
starboard side of the channel. The claim- 
ant has in no manner brought itself within 
the exception of the bill of lading. There 
is no unavoidable danger of the river prov- 
en. And it is probable, if a snag had been 



[14 Ped- Cas. page 357] 

discovered to have caused tlie accident, that 
the position and speed of the boat at the 
time, would prevent claimant from success- 
fully setting up the plea of unavoidable 
danger of the river. It seems that the offi- 
cers of claimant's boats were more intent 
upon speed than safety. 
Decree for libellant 

NOTE. This case was carried by appeal to 
the circuit court [case unreported], and then to 
the supreme court of the United States, and the 
judgment of the district court afSrmed. 

[Mr. Justice Miller delivered the opinion in the 
supreme courL He held that it is the duty of 
carriers on the inland rivers to take into account 
the nature of the service and the dangers at- 
tending^ the navigation in these waters, tibe dan- 
gers arising from narrow and crooked channels, 
through shallow water and necessary crowding 
of boats and barges; that, in order to meet 
these and other necessary conditions, the barges 
should be strong, sound, and' capable, built and 
operated with these dangers in view and these 
conditions known; that, if they are not thus ca- 
pable, they are not seaworthy, and are unfit for 
the navigation ot the rivers. "The evidence 
shows that the steamboat was descending the 
river in thb night, when a slight shock was felt 
on the barge, so slight that it was not communi- 
cated to the boat." "It did not stop nor retard 
neither the harge nor boat, but in a few mimites 
the former was found to be sinking, and had to 
be grounded on the nearest sandbar. It was ar- 
gued by the claimants that the barge struck a 
sunken rock or snag, with such force as to tear 
open her planks, and that the sinking was one 
of the unavoidable dangers of the river." "But, 
without attempting any nice criticism of that 
phrase, we are entirely satisfied that there was 
no shock or force which a strong, well-built barge 
would have not sustained without injury. The 
slight character of the shock, the rotten condi- 
tion of the barge, the additional fact that she was 
an old barge, which had been repaired and had 
her name changed a year or so before the acci- 
dent, all prove this. No snag or rock was proved 
to exist there. It was, in all probability, an or- 
dinary rub over a sandbar, which the barge, in 
her decayed condition, could not stand without 
leaking." 9 Wall. [76 U. S.] 526.] 
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Case -No, 7,72S. 

KEPPEL V. PETERSBURG B. CO. 

[Chase, 167; i 3 Am. Law Rev. 389; 26 Leg. 
Int. 36.] 

Circuit Court, D. Virginia. May Term, 1868. 

De Facto Govebniteut— CoNFEnERATE States- 
Treason — Transactions op Insurgent Gov- 
ernment — Transactions between Individuals 
— Vis Major — Ueoi/Abation op Dividend — 
Statos of Company and Stockhoujeb — Con- 
fedeuatb cokbenoy. 

1. The term "de facto" as descriptive of a gov- 
ernment, has no fixed and definite sense. It is 
perhaps most correctly used as signifying a gov- 
ernment completely, though only temporarily, 
established in place of the lawful or regular gov- 

1 [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 
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emment, occupying its capital and exercising its 
power. The term, however, is often used, and 
perhaps more frequentiy, in a sense less precise, 
as signifying any organized government estab- 
lished for the time over a considerable territory, 
in exclusion of the re^lar government. A de 
facto government of this sort is not distinguish- 
able in principle from other unlawful combina- 
tions. It is distinguishable in fact mainly by 
power, and in territorial control, and by the 
policy usually adopted in relation to it by the na- 
tional government. 
[Cited in WilUams v. Bruffy, 96 U. S. 192.] 

2. It can not be maintained that levying war 
against the United States by persons, however 
combined and confederated (even though suc- 
cessful in establishing their actual authority in 
several states), would not be treason. 

3. In the more correct sense of the word, the 
Confederate government was never a de facto 
government. 

4. It may well be doubted, whether in this 
country treason against the United States could 
be committed in obedience to a usurping presi- 
dent and congress, exercising unconstitutional 
and unlawful power at the seat of the national 
government. 

5. Acts done under the authority of an in- 
surgent body, actually organized as a govern- 
ment within a large extent of territory, not mere- 
ly in hostility to the regular and lawful govern- 
ment, but in complete exclusion of it from the 
whole territory subject to insurgent control, 
when in hostility to tiie regular government, can 
not be recognized as lawful. 

6. All transactions between individuals which 
would be legal and binding tmder ordinary cir- 
cumstances, can not be pronounced illegal and of 
no obligation, because done in conformity with 
laws enacted or directions given by the usurping 
power. Between these extremes there is a large 
variety of transactions, to which it is diflBcult 
to apply any general rule. 

7. Transactions of the Confederate government 
prejudicial to the interests of citizens of other 
states, excluded by the insurrection and by the 
policy of the national government from the care 
and oversight of their own interests within the 
states of the Confederacy, can not be upheld in 
the courts of the United States. 

8. The Confederate government can not be re- 
garded as a de facto government in any sudi 
sense, that its acts are entitied to judicial recog- 
nition as valid, 

9. The acts of the Confederate government con- 
fiscating or sequestrating property of citizens 
within the states adhering to the government of 
the United States, were null and of no effect. 

10. In order for one who seeks to shield him- 
self from liability upon the ground that lie prop- 
erty was taken from him under the stress of 
vis major, he must show that the property was 
set apart specially for the owner, and was tak- 
en from him without consent on his part, by 
force, either actual or menaced, under circum- 
stances amounting to duress. 

11. The P. R. B. Co', was a railroad company 
in the state of Virginia during the war. K., 
who resided in Philadelphia during that time, 
owned stock in it. This stock was confiscated 
by a decree of the district court of the Confed- 
erate States, and certain dividends declared by 
the company were paid on this stock to a receiver 
appointed by the court without resistance or pro- 
test by the company. After the war began, K. 
sued the company. Edd, (1) The confiscation 
was wholly null and void. (2) The company are 
hable for the dividends declared during the war, 
but only for a sum equal to what the Confederate 
money in which they were declared was wortii 
at the time they were declared, with the interest 
from the time demand was made, which was 
from filing of the bill. 
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12. An excuse which would avail a carrier for 
hire for non-delivery, might excuse such a debtor 
from non-payment to his creditor. 

13. The moment a dividend is declared by a 
joint stock company, the company becomes debt- 
or, and the stockholder creditor for the amount 
payable on demand. 

14. The Confederate currency may fairly be 
rsaid to have been imposed on the country within 
the control of the Confederate government by ir- 
resistible force. The necessity for using this 
currency was almost the same as the necessity 
to live. The court is bound to take judicial no- 
tice of the fact that the dollars in Confederate 
currency were different in value to either de- 
scription of dollars recognized as lawful money 
by the laws of the United States. 

Keppel was the owner of stock in the Pe- 
tersburg Railroad Company, to the amount 
of thirty thousand four hundred dollars, prior 
to the year 1861. The company was char- 
tered by and running a railroad, within the 
territory of Virginia. Keppel was a citizen 
and resident of Pennsylvania, and the com- 
pany having declared dividends during the 
war, payable to its stockholders, they ^were 
not claimed by nor paid to her. The divi- 
dends were declared by resolution of the di- 
rectors that a dividend of such a per cent in 
dollars would be paid on such a day to all 
stockholders, and the dividends earned by 
her stock amounted in the aggregate to thir- 
ty-three thousand one hundred and thhrty-six 
dollars. While these dividends were being 
earned and declared, the congress of the Con- 
federate States had passed two acts, one pro- 
viding for the issue of what were known as 
Confederate treasury notes, and the other de- 
claring the process by which the property of 
enemies to the Confederate States might be 
sequestrated and sold, and the proceeds of 
sale paid into the treasury of the Confeder- 
ate States. The first law was executed by 
the issue of the currency provided for, which 
at once went into general use and was re- 
ceived in all transactions between man and 
man. The railroad continued iu the trans- 
action of its business as a common carrier, 
receiving in pay for its services these notes 
which thus in course of time represented its 
entire earnings. The sequestration act was 
also enforced. The proper proceedings were 
had in the district court of the Confederate 
States for the district of Virginia, for the 
sequestration of Keppel's stock, and it was 
condemned in due form of law, and sold by 
public auction. The proceeds of sale and 
the dividends earned, were paid into the 
treasury of the Confederate States. After 
the war was over, the railroad promptly ig- 
nored this sale and acknowledged Keppel as 
the true owner of the stock, but declined to 
account for the dividends on the ground that 
they had already been paid over to the Con- 
federate States, a government de facto, or of 
paramount force, and claimed that they could 
not be made liable to pay them over again, 
whereupon, Keppel having died in the mean- 
time, her administrators, the complainants, 
filed their biU in the chrcuit court of the 
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United States for the district of Virginia 
against the company, claiming to be paid the 
dividend non obstante the sequestration, and 
that they having been declared in dollars, 
must be paid in the only dollars known to 
the laws of the United States. To this the 
defendant set up la defense the sequestra- 
tion, and that the dollars meant Confederate 
currency dollars, which were greatly less in 
value than legal dollars of the United States. 
The cause came on on bill and answer. 

H. H. Wells, for complainant. 

The complainants are the owners of stock 
in the defendant's road to the amotmt of 
thirty thousand fom: hundred dollars, upon 
which stock dividends were declared during 
the war amounting in the aggregate to thir- 
ty-three thousand one hundred and thirty- 
six dollars. They were not paid to the com- 
plainants, but it was claimed, and doubtless 
was true in fact, that certain proceedings 
were instituted in the district court of the 
Confederate States of America, against the 
owners of this stock as "alien enemies," to 
sequestrate the same; that under the decree 
of that court the defendants paid to the Con- 
federate sequestration agent the amount of 
the dividends so declared, and that the said 
agent sold the stock itself at public auction 
—but the defendants did not deliver it. The 
case coming on to be heard upon bUl and an- 
swer, the complainants insist that neither the 
decree of the said district court of the Con- 
federate States, the sequestration, nor the 
payment of the dividends under it, operated 
as a discharge of the liability of the defend- 
ants to the complainants. The Confederate 
States authorities (so called) while regularly 
organized, holding possession of an exten- 
sive territory, bringing large armies into the 
field in defense of its claim of sovereignty, 
having an actual existence, and maintaining 
the attitude and semblance of a government, 
was not a government de facto, in the sense 
referred to, when we speak of a political pow- 
er that has authority to confer civil rights 
and limit obligations, or, as applied to this 
case, that it could not relieve the defendant 
from a debt due to the complainants. Wheth- 
er the Confederate States (so called) are to 
be regarded as a political power, able to deal 
with civil and constitutional rights and obli- 
gations, is a political, and not a judicial ques- 
tion. It had only such character as the gov- 
ernment of the United States might concede 
to or recognize It as possessing. Mcllvaine v. 
Coxe's Lessee, 4 Oraneh [8 U. S.] 241 j Martin 
V. Mott, 12 Wheat. [25 U. S.] 19; [Gelston v. 
Hoyt] 3 Wheat. [16 U. S.] 246; U. S. v. 
Palmer, Id. 610; The Divina Pastora, 4 
Wheat. [17 U. S.] 52; The Neustra Senora de 
la Cuidad, Id. 497; The Santessima Trinidad, 
7 Wheat. [20 U. S.] 283; Poster v. Nelson, 2 
Pet [27 U. S.] 253; Luther v. Borden, 7 
How. [48 U. S.] 1; Kennett v. Chambers, 14 
How. [55 U. S.] 46; U. S. v. 129 Packages 
[Case No. 15,941]. Neither the pretensions 
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of the Confederate States to the rights of a 
sovereign state, nor the opposing claims of 
the United States, are to be judged of or de- 
cided hy the rules found in the law of na- 
tions, because that code or body of unwritten 
law is a rule of conduct for, and applies only 
between, independent sovereign nations. Nor 
is the civil status of the Confederate States 
to be determined or affected by the view 
which may have been taken, or the recogni- 
tion given by foreign nations or courts, for 
it is an internal q,uestion between a sover- 
eign government and a portion of Its own 
people, with which other governments or for- 
eign courts have no right to meddle. U. S. v- 
100 Barrels Cement [Case No. 15,945]. The 
United States has never recognized the Con- 
federate States as being such a political 
power, or as possessing the rights and func- 
tions of a civil government It did, however, 
extend, from motives of humanity, perhaps 
from necessity, certain belligerent rights; 
but at the same time claimed to itself the 
full exercise of sovereign rights. And this 
granting to these states of such limited bel- 
ligerent rights was not inconsistent with a 
total denial of civil rights, or of the validity 
of the acts of their organized legislatures. 
Wheat. Int. Law, note, pp. 83, 84; Id. note, 
p. 377; Id. (Dana's Ed. 1866) § 297; Hawkins 
V. FiUdns [24 Axle 286]; The Brilliant v. U. 
S., 2 Am. Law Reg. (N. S.) p. 343; Prize 
Cases, 2 Black [67 U. S.] 673. The Confederate 
States claimed that they had a right to exei-- 
cise the powers and functions of a civil gov- 
ernment as fully as they had assumed the 
form of such a government, and this as an in- 
dependent state or sovereignty. They ap- 
pealed to the wager of battle for a settle- 
ment of the question. The decision was ad- 
verse to their claim. And now, to give the 
effect claimed by the defendant to the decree 
of the Confederate courts, is to daim for a 
defeat what a victory alone could achieve. 
AJl American courts are bound to treat each 
and all of the insurrectionary states as in- 
tegral parts of the Union, subject at all times 
to its laws and constitution, and the United 
States statutes fxurnish this rule of decision. 
U- S. V. 100 Barrels Cement [supra]; Lucas 
V, Bruce, 4 Am. Law Reg. (N. S.) 93, 96. 

From the foregoing propositions the follow- 
ing conclusions result: The ordinances of se- 
cession are a nullity, for the allegiance which 
every citizen owed to the United States was 
so absolute that no state or convention, de- 
cree or ordinance, could relieve him from It. 
The Confederate States, so called, were not, 
separately or in the aggregate, a body poliiic; 
therefore the government could not declare 
war against them; it could not recognize 
them, separately or together, as capable of 
making a surrender nor of legally performing 
any function hostile to the United States. 
No general status of belligerency was or could 
be conceded, and while carrying on war the 
distinction was at all times preserved be- 
tween acts of war and civil acts. The acts of 



the organized legislatures, the congress and 
the courts of the Confederate States, so call- 
ed, were absolutely null and void, ab initio, 
affording no legal right, authority, or pro- 
tection to the defendant None of these pro- 
ceedings, then, by their own force or author- 
ity, offer a justification for the non-payment 
by the defendant There are, however, a 
class of cases in which persons are excused 
from their wrongful acts, induced or result- 
ing from a state of war; that is, where they 
are not voluntary, but compulsory, the result 
of a vis major. This is not such a ease, for 
there was no actual force; there was simply 
a void order of an illegal court There is no 
penalty affixed to its disobedience, for a cor- 
poration can not, like a natural person, be 
seized and imprisoned. The only remedy is 
a writ of distringas, the purpose of which is 
to distrain the corporation of its goods and 
chattels. No such writ or other compulsory 
process was issued. The only compulsion 
which, imder such circumstances, would be 
a justification, "is such actual overpowering 
force, present and exercised at the time when 
the act was done, as renders resistance im- 
possible." How far the foregoing proposi- 
tions, or any of them, may be modified, in a 
case between parties resident at the time 
within the Confederate lines of military oc- 
cupation, or civil jurisdiction, and who have 
voluntarily dealt with such other, in refer- 
ence to the existing state of facts, it is not 
material to consider now— for this question; 
arises between a non-resident— in relation to- 
personal estate which follows the domicile of 
its owner. The suggestion that the earnings; 
of the road were received in Confederate 
notes, payable six months after the recogni- 
tion of the independence of the Confederate 
States by the United States, and that the 
complainant can now only demand payment 
in kind, has no foundation or authority in 
law, for the duty of the defendant was from 
time to time to declare dividends out of its 
net profits, and dividends, when declared, be- 
come a debt due to the stockholders, and if 
the money is placed in improper securities, 
or deposited in banks which fail, the loss falls 
upon the corporation, not the stockholder. It 
is not for the corporation to claim relief be- 
cause it has done for or dealt with worthless 
or illegal funds. King v. Paterson & H. R. 
R. Co., 5 Dutch. [29 N. J. Law] 82, 504; 
Georgia Railroad & Banking Co. v. Scott [37 
Ga. 94]. 

"WiUiam Green, for defendant 

In preparing for the judge's use a note of 
my argument, I shall commit to paper only 
the main points, trusting to his recollection 
for what is subsidiary or illustrative. 

I. The late (so-called) Confederate States, 
as one federative whole, had a government 
which was complete and perfect in its organ- 
ization. It enacted laws by its congress, en- 
forced them by its executive, and adminis- 
tered justice by its judiciaiy. And it main- 
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tained itself in arms against a most power- 
ful opponent ttu-ongli a four years Vai-, of 
almost unparalleled magnitude, being, during 
the whole of that quadriennium, zealously 
supported by most of the people domiciled 
within its territorial limits, and obeyed by 
them all, certainly so far as such obedience 
was necessary to constitute it a government 
Jn a word, it was a government which only 
needed final success in arms to make it, just 
as it stood, no whit less a government than is 
now that of the United States. And had the 
war terminated in a treaty of peace, it would, 
without any change whatever in it, have 
been, relatively to the whole world, a per- 
manent government, from its first formation, 
both in deed and in right. 

In the words of Grier, J., delivering a judg- 
ment of the supreme court of the United 
States at its December term, 1862: "Several 
of these states have combined to form a new 
confederacy, claiming to be acknowledged by 
the world as a sovereign state. Their right 
to do so is now being decided by wager of 
battle." Prize Oases, 2 Black [67 U. S.] 673. 
Had the decision been favorable to them, 
their right would have been established agree- 
ably to their claim. It was adverse; the con- 
sequence whereof has been to withhold from 
their confederate government, ab initio, the 
cliaracter of a government de jure. But, 
nevertheless, it was a government de facto, 
relatively to the people under its sway, from 
the time of its assuming the reins, along with 
the power, of government over them, and 
relatively to the rest of mankind, from (at 
latest) the period of its first recognition as 
such by the government of the United States. 

1. It was at some time or other a govern- 
ment de facto, aud whether it had ever been 
recognized as such by the president, or by 
the congress of the United States, or not, 
this United States court in a case properly 
raising the question (as the present ease does) 
would be bound to decide that it was, upon 
the facts being established (as in this case 
they are) that were essential to constitute it 
such. This proposition no way conflicts with 
any decision of the supreme court of the Unit- 
ed States, although numerous cases have been 
on the other side cited from the reports of its 
decisions, as overruling what I thus advance. 
All of them are distinguishable from it. Most 
of them relate to foreign states, as to which 
I need say nothing. Only one of them relates 
to a state of this Union. Luther v. Borden, 
7 How. [48 U. S.] 1. In that case, one of the 
parties insisted that a circuit court of the 
United States should try for him a question, 
whether the government of the state of Rhode 
Island, holding the power and exercising the 
functions of government under its ancient 
constitution, and which was indubitably the 
de facto government at the period in ques- 
tion, whether (I say) this government had 
ceased to be de jure such, in consequence of 
certain unauthorized proceedings of a mal- 
content party; that precise question having 



been already decided in the negative by the 
supreme court of the state, under a new con- 
stitution, which, meanwhile, had regularly 
superseded all others. And the decision of 
the supreme court of the United States was, 
that the circuit court could not try the ques- 
tion for divers reasons. In the first place, it 
was altogether impracticable for a court and 
a jury to go through such an investigation; 
the thing was not feasible. And, in the next 
place, it was a political question for the state 
authorities to determine, whose conclusion 
would be final to the authorities of the Union, 
subject only to the qualification presently 
stated, and which, in that particular case, 
was not adverse; therefore the decision 
(above mentioned) of the supreme court of the 
state was binding upon the circuit court, and 
even upon the supreme court of the United 
States. In two cases only,— provided for by 
the fourth section of the fourth article of the 
constitution of the United States,— was the 
general government authorized to interfere 
in the domestic concerns of a state ([Luther 
V. Borden] 7 How. [48 U.'S.] 42), and the 
nature of the functions then to be performed 
necessarily referred the decision in those 
cases to the political, not the judicial, depart- 
ment of that government. But those are not 
cases involving any question touching the re- 
lations of the United States as a government 
on the one hand, and any state of the Union 
as a distinct government on the other, inter 
se. And neither the decision in Luther v. 
Borden, nor the decision in any other case 
which has been cited, or is known to me, 
negatives the right and the duty of an Unit- 
ed States court to decide upon the character 
of such relations, at any rate, if it do not 
decide counter nor previous decision by the 
political department. This is agreeable to the 
rule stated arguendo by Mr. Dana (Prize 
Gases, 2 Black. [67 U. S.] 665), and in effect 
affirmed by Grier, J., and the majority of the 
supreme court (Id. 667) in these words: "As 
a civil war is never publicly proclaimed, eo 
nomine, against insurgents, its actual ex- 
istence is a fact in our domestic history, 
which the court is bound to notice and to 
know." Compare Id. 666, 667. 

Conformably to this were the decisions 
made by Story, J., in U. S. v. Hayward [Case 
No. 15,336], and iDy the supreme court in U. 
S. V. Rice, 4 Wheat [17 U. S.] 246, that Cas- 
tine in the then district, now state, of Maine 
was a foreign port, and not subject to the 
laws of the United States, while, from Sep- 
tember, 1814, to February, 1815, it was held 
as conquered territory by Great Britain, 
though the political department of our gov- 
ernment had not in any way defined its char- 
acter in that interim. That department of 
the United States government has never de- 
cided that the Confederate States had not a 
government de facto quite as early as I have 
any occasion to contend in this case that they 
had. And, therefore, this court would be 
bound to hold the affirmative upon that point, 
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because it is in fact true, even though such 
department of the goTernment of the TJmtea 
States had never recognized the truth of such 
aflarmative. 

2 It has, however, given such recognition 
by deeds, more emphatic than words, at 
simdry times and in various ways, and for 
that reason also the court should hold af- 
firmatively this point. To keep the Pjesent 
discussion within reasonable bounds, I shau 
seld'ct but a few instances thereof. 

(1) It has done so by seizing and retaimng 
large amounts of property, real and personal 
(for example, buildings near this city former- 
ly used for the purpose of a magazine, and 
gold claimed by the banlis of this city), on 
the ground of their having belonged to the 
government of the Confeaerate States; the 
sole ground on which it could possibly have 
any right to seize and retain them. And it 
has afeorded such recognition, even more un- 
equivocally, by claiming, as plaintiff in a 
chancery suit, on the same ground, a large 
amount of cotton, which it had never seized, 
but which, having left the port of Galveston 
before the downfall of the Confederacy, had 
arrived in England subsequently to that 
event This cotton the United States gov- 
ernment claimed as their absolute property. 
The defendant in the suit, on the other hand, 
claimed a lien upon it by force of an agree- 
ment made* between him a^d "the duly 
authorized agent at Liverpool of the Con- 
federate government" before its downfalL 
And the court held that the plaintiff was 
entitled to the cotton, subject to the lien, 
upon the ground that the government of the 
Confederate States had been a government 
de facto, and that, if it had not been so, it 
would not have been possible that the plain- 
tiff could have any right to the cotton. Tlie 
judgment pronounced contains a most lucid 
exposition of the subject, to the whole of 
which I solicit attention, and especially to 
the following passages: "-Whenever a gov- 
ernment de facto has obtained the posses- 
sion of property as a government, for the 
pm-poses of the government de facto, the 
government which displaces it succeeds to 
all the rights of the former government, and, 
among other things, succeeds to the prop- 
erty they have so acquired." And again: 
"Although the United States, who are now 
the government de facto and de jure, claim 
it as public property, yet it would not be 
public property, unless it was raised by 
exercising the rights of government." U. S. 
V. Prioleau, 11 Jur. (N. S.) pt. 1, p. 792; Id., 
35 Law J. Ch. 7. The recognition made in 
the manner thus instanced was, that the 
government of the Confederate States had 
been a government de facto from some in- 
definite period; and if the government, of 
the United States has not in some mode as- 
certained definitely the period from which 
the former was such government, the court 
must talce it to have been from the first 
moment when it possessed eveiy attribute 
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of a government that it possessed at the 
last This was, at latest, from the period 
of its first getting into complete govern- 
mental action. How early that was acknowl- 
edged to be the fact by the government of 
the United States, the cases next to be cited 
will evince. 

(2) In the several cases reported (2 Blaciv 
[67 U. S.] 635-699) under the collective name 
of "Prize Oases," the government of the 
United States recognized that the Confed- 
erate States had a de facto government 
prior to May 17, 1861, the date of the earliest 
of the captures in those cases, by seizing 
and causing to be condemned as prize of 
war, vessels and cargoes for attempted 
breach of blockade of ports in the Confeder- 
ate States; but in some of them, the cases 
of the Amy Warwick and of the Crenshaw, 
more emphatically, by capturing and caus- 
ing to be condemned as such prize vessels 
and cargoes that belonged to residents with- 
in the Confederate States, merely because 
by such residence, in contemplation of law, 
they were enemies of the United States. 
For the sake of simplification, I propose to 
separate these from the rest of those cases, 
and to confine to them my comments upon 
the decision of the court, and upon the dis- 
senting opinion of four of the judges. Let 
me premise, that traitors and rebels, as 
such, are not in contemplation of law ene- 
mies (1 Hale, P. O. 159). And the indiffer- 
ence is not merely verbal, but is attended 
with most important practical consequences, 
some of which are pointed out in 6 Bac. 
Abr. tit. "Treason," G- (Wils. Ed.) p. 516; 
7 Bac. Abr. tit "Treason," (Lond. Ed. 1832) 
p. 600, and others in 3 Inst 10, 11. One of 
these was illustrated upon the ti'ials of the 
rebels, who surrendered at Carlisle in 1745, 
and who, it was held, were incapable of 
making terms of capitulation, as enemies 
could have done. Townly's Case, Fost Crown 
Law, 7, 18 How. State Tr. 348. What has 
been held in regard to the capitulation of 
General Lee's and General Johnston's armies 
in the late Civil War the court knows. 
Traitors and rebels, so long as they con- 
tinue to be merely such, can not involve, 
in any legal consequences of their own 
guilt innocent and loyal subjects or citizens, 
who merely continue to reside at their homes 
where they were domiciled before the break- 
ing out of a rebellion. But when they be- 
come themselves invested with another char- 
acter, of enemies, whether by substitution 
for their former character of ti-aitors and 
rebels, or by superaddition thereto, then they 
can, to certain purposes, impart their char- 
acter of enemies, not their character of 
traitors and rebels, to such (other) subjects 
or citizens as I have described, and thua» 
expose them, innocent and loyal towards 
"the parent sovereign" though they be, to 
loss of their property hy capture as prize 
of war. See Prize Cases, 2 Black [67 U. S.] 
093-695. 
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In a passage of Mr. Justice Grier's opinion 
in those cases ([Prize Cases] 2 Black [67 U. 
S.] 673), whicli -was certainly not necessary 
to tlie judgment he was pronouncing, and 
which understood as a linlc in the chain of 
his argument, was, I respectfully submit, 
not conceived and expressed with due cau- 
tion, it is said: "Treating the other party 
as a belligerent, and using only the milder 
modes of coercion, which the law of nations 
has introduced to mitigate the rigors of 
war, can not be a subject of complaint by 
the party to whom it is accorded as a grace, 
or granted as a necessity." Doubtless. But 
who constitute *'the other party" not en- 
titled to complain of such treatment? The 
traitors and rebels. They can not complain 
of being elevated into the more favorable 
condition of enemies. No such persons, how- 
ever, were before the coiirt in those cases, 
either to complain of or to laud the treat- 
ment they had received. In the cases of the 
Amy Warwick and of the Crenshaw, the 
claimants who were before the court were, 
on all hands, conceded to be loyal citizens; 
no way tainted with the guilt of treason 
or rebellion. These parties had a right to 
complain, that traitors and rebels infesting 
their section of the country were, for the 
nonce, regarded as enemies, with the disas- 
trous consequence to them (the claimants be- 
fore the court) of rendering their property 
lawful prize of war, unless in truth they 
were, in the eye of the law, the law of the 
United States, enemies, and, moreover, ene- 
mies with established government and ter- 
ritorial jurisdiction over them (the claim- 
ants). Accordingly Griei% J., in other parts 
of his opinion, takes pains to show that 
such was actually the status. In one place, 
addressing himself (as if would seem) more 
directly to the captures for attempted breacn 
of blockade, but not without an intuitua to- 
wards all the cases then simultaneously re- 
ceiving judgment, he said: "The law of na- 
tions contains no such anomalous doctrine 
as that which this court are now for the 
first time desired" by the counsel that ar- 
gued against the legality of the captures, 
"to pronounce, to wit, that insurgents who 
have risen in rebellion against their sover- 
eign, expelled her courts, established a rev- 
olutionary government, organized armies, 
and commenced hostilities, are not enemies, 
because they are traitors." Id. 670. In an- 
other place, speaking of the argument of 
counsel for the claimants in the cases of 
the Amy Warwick and of the Crenshaw, 
he says: "They insist that the president 
himself in his proclamation admits that great 
nunabers of the persons residing within the 
territories, in possession of the insurgent 
government, are loyal in their feelings, and 
forced by compulsion, and the violence of 
the rebellious and revolutionary party and 
its de facto government, to submit to their 
laws and assist in their scheme of revolu- 
tion; that the acts of the usurping govern- 



ment can not legally sever the bond of their 
allegiance," &c., &c. Id. 672. And not deny- 
ing, but admitting, the truth of these prem- 
ises, he disproves the conclusion sought t& 
be deduced from them, that therefore the 
property of the claimants in those cases, was 
not liable to capture as a prize, by bringing 
forward and applying a principle explainer 
and illustrated at large in Mr. Dana's ad- 
mirable argument It is there shown, that 
the principle and the reasons whereon it is 
founded are the same in regard to both in- 
ternational and internal wars— (wars as dis- 
tinguished from mere insurrectionaiT com- 
motions)— and as to the latter it is said: 
"The object of the sovereign is to coerce the- 
power which is organized against him and 
making war upon him. This power exer- 
cises jui-isdiction and control de facto, and 
claims it de jure over the territory." Id. 655. 
"The test is, whether the residence of the 
owner is under the established de facto 
jurisdiction and control of the enemy." Id. 
658. The words of Grier, J., or rather those 
of them which seem to me most forcible, to 
this effect, are found in a passage of con- 
siderable length (Id. 673, 674), only the latter 
part of which I shall quote, for the sake 
of offering some remarks upon it. "This 
rebellion," he said, "is no loose, unorganized 
insurrection, having no definite boundary or 
possession. It has a boundary, marked by 
lines of bayonets, and which can be crossed 
only by force. South of this line is enemies'^ 
territory, because it is claimed and held in 
possession by an organized, hostile, and bel- 
ligerent power. All persons residing within 
this territory, whose property may be used 
to increase the revenues of the hostile power, 
are in this contest liable to be treated as 
enejuies, though not foreigners. They have 
cast off their allegiance, and made war on 
their government, and are none the less 
enemies because they are traitors." 

In using these expressions, Mr. Justice Grier 
could not have forgotten— what immediately 
follows them (in the report) evinces that he 
did not forget— the character which the claim- 
ants in the cases of the Amy Warwick and of 
the Crenshaw were admitted on all hands t» 
bear. And, therefore, he must have intended 
to be imderstood as meaning, not that "all per- 
sons residing" within the territory described 
had actually "cast off their allegiance" to the 
United States, but only that they had con- 
structively done so by reason of the several 
seceding states having (in his own words) 
"acted as states" in organizing the rebellion. 
In other words, that such state action of itself, 
and without their personal participation, made 
every man, woman, and child, domiciled with- 
in the described limits, an enemy in law. 
whether loyal or disloyal in fact. This it 
could have accomplished only by force of 
governmental authority. Traitors it could by 
no means make out of such as preserved their 
individual loyalty, how much soever those 
may themselves have been traitors, who were 
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active in thus wielding tlie de facto power of 
government Tlie four judges, who dissented 
from tlie decision of the court, held that nei- 
ther such action of the states, nor any action 
of the president of the United States, unsanc- 
tioned by the previous authority of congress, 
nor both combined, could invest traitors and 
rebels with the character of enemies, so as 
consequentially "to convert a loyal citizen in- 
to a belligerent enemy, or confiscate his prop- 
erty as enemy's property." [Prize Cases] 2 
Black [67 U. S.] 695. Tet even they were of 
opinion that an act of congress, approved 
July 13^ 1861, "recognized a state of aavil 
war Ijetween the -government and the Con- 
federate States, and made it territorial," 
comprising "Georgia, North and South Car- 
oUna, part of Virginia,"— that is, as well as 
I remember, all east of the AUeghany Moun- 
tains,— "Tennessee, Alabama, Louisiana, 
Texas, Arkansas, Mississippi, and Florida." 
Id. They, therefore, held that captures "be- 
fore July 13, 1861, for breach of blockade, 
or as enemies' property" were "illegal and 
void" (Id. 699), but they concurred with the 
rest of the court in holding that such cap- 
tures, after the date just mentioned, would 
be legal and valid. And so it has been held 
in repeated instances since, whether the cap- 
tures were at sea, as in the cases I have 
been commenting on, or upon land, as in 
the case Alexander's Cotton, 2 Wall. [69 U. 

SJ 404. 

All the judges of the supreme court, in all 
the reported cases, have agreed that to vali- 
date such captures, especially of "enemies' 
property," there must have existed at the 
respective times of making them, a teiTi- 
torial civil war. This, in the nature of 
things, could not be without a de facto gov- 
ernment of the Confederate States. I pause 
not to discuss whether civil war could or 
could not,— because it is absolutely certain 
that territorial civil war could not,— exist 
without such government. Then only would 
exist the condition of things described in 
- the following passage of an able publicist 
(Bella, quoted in editor's note to Wheat Int. 
Law, Bost Ed. 1863, p. 524): "When one 
faction or party obtains dominion over an 
extensive territory, gives laws to it, estab- 
lishes a government in it, administers jus- 
tice, and, in a word, exercises acts of sover- 
eignty, it is a person in the law of nations;" 
and then all persons residing within such 
territory, whatever their personal predilec- 
tions or individual conduct, become enemies 
in law to whomsoever such government Js 
enemy. This alone could have been the 
ground on which it is was held, in the very 
case of the Amy Warwick, by Judge 
Sprague in the district court of Massachu- 
setts (whose decree therein was affirmed by 
the supreme court in the Prize Cases), "that 
in those states whose state organizations had 
recognized the Southern Confederacy, all the 
inhabitants were, as to captures, to be treat- 
ed as enemies, without reference to their 
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Individual action— even where a new state 
organization, as in Yirginia, had been [sub- 
sequentiy] formed and recognized by the 
federal government as representing the 
whole state, the senators of which were ad- 
mitted, as such, into the senate of the "Unit- 
ed States; the distinction being between cit- 
izens of a loyal state, like Kentucky or Mis- 
souri, where armed bands might make hos- 
tile invasion, and hold divided, contested, or 
precarious possession of portions of it, and 
such a state as Virginia, which, by the act 
of its [thenl established government, ap- 
proved by a majority of its citizens, had 
placed itself in war with the federal govern- 
ment." Editor's note to Wheat Int Law 
(Bost Ed. 1863) p. 563. I have somewhat 
shortened a long quotation, but without (as 
I thmk) altering its sense or efeect. To ren- 
der the doctrine of it more accurate, I would 
suggest an alteration of it so as to make the 
last clause, instead of "such a state as Vir- 
ginia," &c. read: "Such a district of coun- 
try as that part, cis-AUeghany, of the state 
of Virginia, which had been both, by the 
acts of its then established government, 
placed within the Southern Confederacy, 
and, by the de facto government of the lat- 
ter, kept and held within its actual terri- 
torial limits," in like manner as Castine, 
with most of the country that lies east of the 
Penobscot river, had been kept and held, in 
the war of 1812, under the de facto domin- 
ion of Great Britain. In the Prize Cases, 
the supreme court agreed with entire unan- 
imity, that a territorial civil war, defined by 
the boundaries I have mentioned, had ex- 
isted from July 13, 1861 ([Hughes v. Litsey] 
5 Am. Law Reg., N. S., 154), the dissenting 
judges holding that it then first existed (2 
Black [67 U. S.] 695, 696); the rest of the 
court, that it had existed months before, 
and, at latest, from April 27, preceding (Id. 
695). Either date will suit the purposes of 
my present argument; since the sequestra- 
tion act of the Confederate congress was 
approved August 30, 1861, and the proceed- 
ings under it, now in question, took place 
at a still later period. 

(3) Other authorities, of divers grades, 
support the conclusion, that a de facto gov- 
ernment of the Confederate States existed 
and was recognized by the government of 
the United States; but such of these as I 
desire to bring to the notice of the court, are 
authorities also for another proposition, and, 
therefore, I postpone for the present any 
mention of them. Under this head I shall 
further notice only those authorities which 
the plaintifE's counsel has cited as impugn- 
ing that conclusion. These are, certain 
eases of (so-called) pirates; a case of Haw- 
kins V. Filkins [24 Ark. 286]; and a case of 
Lucas V. Bruce [supm]. 

i. As to the cases of alleged piracy by 
cruizing against the commerce of the United 
States, under commissions granted by the 
government of the Confederate States to 
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privateers; no report of them has been pro- 
duced, nor (I believe) can any be found in 
this city. The best account of them and of 
the whole subject, that I have seen, is in 
Mr. Lawrance's note to Wheat. Int. Law 
<Bost. Ed. 1863) pp. 246-254. There it ap- 
pears, that the question being debated in 
the British house of lords, on May 16, 1861, 
Lord Derby and all the law lords present, 
Ex-Chancellor Brougham, Es-Ohaneellor 
Chelmsford, the then chancellor, and Lord 
Klngsdown, formerly distinguished at the 
bar and as one of the judicial committee of 
the privy council, under the name of Mr. 
Pemberton Leigh, delivered their clear opin- 
ions, which no one gainsaid, that such pri- 
vateering by citizens of the Confederate 
States would not be piracy jure gentium 
See, also. Id. 643, 647, 778, note. And this 
seems to have been Mr. Justice Nelson's 
opinion upon the trials at New York before 
him, in which, it is observable, no conviction 
took place. In the trials at Philadelphia, 
before Mr. Justice Grier, four individuals 
were convicted, but none of them were sen- 
tenced; so that, practically, the doctrine 
was never enforced, that such privateering 
was even piracy against an act of the con- 
gress of the United States. Both of those 
judges seem, indeed, to have held that it 
was; but upon what ground either of them 
was of that opinion, I have not been able to 
learn. Possibly they may have held, that 
no valid commission could be granted to 
privateers, at least as against that act of 
congress, unless by a government de jure; 
for privateers, in depredating upon the com- 
merce of citizens or subjects of the parent 
sovereign, have this in common with rob- 
bers, that whatever either of them perpe- 
trate is perpetrated causa lueri. Certainly 
there appears, in all that I have seen con- 
cerning those trials, nothing like an intend- 
ed negation of the palpable fact, that the 
Confederate States had a de facto govern- 
ment at an early period in 1861; though 
possibly not complete, in all the attributes 
of such a government, as early as the date 
of the commissions to those privateers, the 
precise date of which I have not been able 
to discover. These cases, therefore, pre- 
sent a very feeble opposition (if they pre- 
sent any) to the conclusive array of authori- 
ties, which I have already marshalled and 
shall in the sequel enlarge. 

ii. In the case of Hawkins v. Filkins 
[supra], it is true, Batlett, J. (of a circuit 
court in Arkansas), is reported to have held 
that the late government of the Confederate 
States had never been a govemment de 
facto; but this was altogether an extraju- 
dicial opinion, and therefore not an author- 
ity. The question before him was, wheth- 
er, after the downfall of the Confederate 
States, an execution could issue upon a 
judgment of a court, which court itself fell 
along with the Confederacy. This was a 
point too plain to admit of any doubt; for 
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It is clear, that a government de facto,— 
one that is merely such, and not also de 
jure,— can not impart, what after its own 
extmction will be a continuing enforceabil- 
ity,^ to judgments, decrees, or sentences, 
which then remain unexecuted. And the 
judge actually put his decision, rightly, up- 
on this ground, so that what he said after- 
wards, upon the other point, was a mere 
gratis dictum. 

iii. The case of Lucas v. Bruce [supra], 
contains not even so much as a gratis dictum, 
distinctly put, in opposition to the doctrine I 
maintain. The real ground of the decision 
in it is stated by the judge himself, in these 
words: "The doctrine of belligerent rights 
gives no power to the enemy to take, with 
impunity, the property of a citizen or subject 
of an invaded country; no sovereign power, 
even acknowledged by all the world, can give 
such authority." And this seems to be trae, 
with reference to such a case as then was 
before the court; in which damages were 
sought to be recovered for first taking pos- 
session of, and afterwards destroying, the 
plaintiff's buildings,— acts, not in accordance 
with the lawful usages of what is technically 
called just war, but in plain violation of 
them. Nor does the judgQ there cite, as au- 
thority for anything beyond this, the South 
Carolina case of Whitaker's Adm'r v. Eng- 
lish, 1 Bay, 15. Moreover, that case is, in 
truth, good authority for nothing. It was a 
mere jury-trial, before a single judge, as 
early as April, 1784, of an action against one 
of the South Carolina tories; against whom, 
as we know from history, the most intense 
and sublimated hate, for their loyalty to- 
wards "the parent sovereign," was at that 
period and long afterwards cherished as a 
laudable feeling by the triumphant party. 
The defendant, whose misfortune it was to 
fall at such a time into such hands, had very 
small chance of justice. And certain it is, 
the law was wrested— I do not say cormptly 
wrested— against him. Possibly what he 
had done, by command of his superior officer, 
in taking private property for the use of the 
British army, no part of which had been ap- 
propriated to his own emolument, might 
have been indefensible, for the same reason 
as was the tort which was complained of in 
the case of Lucas v. Bruce; but -that point 
was not at all noticed; and, without any in- 
quiry concerning it, the jury were, in effect, 
instructed (doubtless the result would have 
been the same, if they had been merely per- 
mitted) to find against the defendant; not- 
withstanding he claimed the protection of 
the late treaty of peace. The judge held that 
that protection extended only to criminal 
prosecutions, not to civil actions; directly 
conti-ai-y to the decision of a more respecta- 
ble tribunal in New York, in the case of 
Rutgers v. "Waddington, reported by General 
Alexander Hamilton, who was counsel in it 
(1 Am. State Papers, Poreign, Bost. Ed. 1819, 
369, 370), and stated, with approving com- 
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ments, in Mr. Jefferson's letter to Mr. Ham- 
mond (Id. 293-295; 3 Jeff. Works, New York 
Ed. 1856, 403, 404). 

n. As, in civil war, all persons residing 
under the establislied jurisdiction and control 
of a de facto government are liable to be 
treated as enemies in law to tbe government 
de jure; so the same persons are entitled to 
perfect legal immunity for whatever they do, 
during such war, in support of, or in obedi- 
ence to, much more when it is done by com- 
pulsion of, the de facto government over 
them, provided only the thing done be not 
contrary to the lawful usages of just war. 

1. I have demonstrated at large, to the en- 
tire satisfaction of the plaintiff's counsel, as 
avowed in his reply to my oral argument,— 
and therefore I shall not here repeat the 
steps of the demonstration,— that according 
to the common law of our transatlantic an- 
cestors, respected and observed from time 
immemorial, except by the Yorkists under 
Edward the Fourth at the commencement of 
his reign, and which, on account of that de- 
viation, was re-asserted by parliamentary 
declaration (11 Hen. VII. c. 1) in 1494, since 
which time there has never been in England 
even so much as an attempt to depart from 
it, the partisans and adherents of a king de 
facto, for their support of him against a 
competitor who, by prevailing in the strug- 
gle, establishes his claim to be king de jure, 
can not be punished as traitors; And that, 
as this doctrine is foimded upon the most 
solid reasons, which are even more applicable 
among us in America, than ever they were 
among our ancestors in England; so the doc- 
trine itself is entitled to be here, even more 
than there, considered sacred and inviolable. 
Every reason which exists there (as dis- 
played in Bac. Gov., Lond. Ed. 1739, pt. 2, 
p. 144, and in 4 Bl. Comm. 77, 78), exists also 
here; with this intensification of that one, 
which springs from the people's inability to 
determine which is the de jure government,— 
at least as of the time preceding the close 
of our late Civil War,— that the very struc- 
ture of our complex system of federal and 
state governments has, through a long period, 
led tlie most acute political reasoners and the 
best informed statesmen among us into dif- 
ferences of opinion, touching the right of se- 
cession, as sincere as they were irreconcila- 
ble. What has been settled respecting it 
by "wager of battle," to use Mr. Justice 
Grier's expression,— for the time to come,— is 
now perfectly well understood. But hereto- 
fore very many persons in all the states, 
more especially during late years in the states 
of the South, were convinced that a majority 
of the people of any state, through a major- 
ity of regularly delegated deputies in conven- 
tion, had a right to withdraw their state 
from the Union of the United States, and 
that, if the government of the United States 
made war against such seceding state for 
that cause, it would be a war without the 
shadow of justification. Others, in great 
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number, believed. that if any state seceded 
in the manner I have just described, al- 
though it would afford ca.vse of war to the 
government of the United States, just or un- 
just according to the nature of the occasion 
which led to such secession, yet the citizens 
of the state would owe their primary alle- 
giance to it, and, by faithful adherence to 
such allegiance, could only become enemies, 
never traitors, to the government of the Unit- 
ed States. Perhaps a majority of the people 
of the Southern States held, as an article of 
their political faith, the former of these doc- 
trines; almost all the rest of them held the 
latter. And even the supreme court of the 
United States, in the very heat and fervor of 
the civil war, in the same sentence wherein 
they declared "the citizens owe supreme alle- 
giance to the federal government," yet added, 
"they owe also a qualified allegiance to the 
state in which they are domiciled;" with a 
most pregnant addition in the next sentence: 
"Their persons and property are subject to 
its (the state's) laws." Prize Cases, 2 Black 
[67 U. S.] 673. Such having been our pecul- 
iar political relations, and such the diversi- 
ties of honest opinion concerning them, it 
surely can not be doiibted, upon calm reflec- 
tion, now, when the passions excited by the 
war have in a good degree cooled down, that 
after the sepeding states had established a 
de facto governme^t of the Confederate 
States, and after it had assqmed steadily the 
reins, with the power, of actual government, 
the citizens subjected to its sway could not, 
by voluntarily supp.orting it, become traitors 
or rebels against the government of the Unit- 
ed States. Whether those who brought about 
a secession of any of the states were guilty 
therein of treason, and, if they were, wheth- 
er the subseciuent establishment of a de facto 
government of the Confederate States purged 
away that guilt, are questions with which no 
purpose of my present argument requires me 
to meddle. The defense I am here to main- 
tain is unembarrassed with doubts or diffi- 
culties of that nature. 

2. Immunity for acts done, in support of, 
or in obediende to, such de facto government, 
by citizens of the Confederate States, during 
the Civil War, and according to the lawful 
usages of just war, extended, not only to 
public prosecutions of the government of 
the United States, but also to private suits 
of citizens of the latter. This point was de- 
cided, while the war was still being waged, 
in a court of the loyal state of Kentucky, 
then under the ligeance both de facto and 
de jure of the United States. The case- 
Hughes V. Litsey [supra]— was as follows: 
The plaintiff alleged that, in July, 1862, the 
defendant and a number of other persons, 
banded together for the purpose of making 
war upon the government of the United 
States, came into the county of Washing- 
ton, Kentucky, and took from the plaintiff 
two mules and harness and a wagon, with an 
averment that the same were taken by the 
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<iefeiidant and the others aforesaid to be 
used, and were used, to haul and carry guns 
and ammunition belonging to said band and 
used by them in executing their common pur- 
pose aforesaid. Prima facie this, indubita- 
bly, was a good cause of action; for such sei- 
zure by traitors and rebels would have been 
an indefensible trespass. But the court held 
that a good defense was presented by the 
plea, which stated, "in substance, that be- 
fore and at the commencement of the pres- 
ent civil war the defendant was a citizen 
and resident of the state of Texas, which 
state, by an ordinance of secession, with- 
drew from the government of the United 
States, and, with other seceding states, 
formed the so-called Confederate States of 
America, declared their independence, and 
appealed to arms in support of that dec- 
laration; that at the time of the adoption of 
the ordinance of secession, and ever since, 
the state of Texas, to which he owed al- 
legiance, has had the civil and military 
power to enforce the ordinance of secession 
and compel all her citizens to obey the laws 
or orders of that state, and that the federal 
government did not and could not protect 
him in refusing obedience to the laws or 
orders of the state of Texas; that, in pur- 
suance of the civil and military orders or 
laws of that state, he was a private soldier 
organized into the army of the so-called 
Confederate States, and, together with about 
eight hundred others, marched by their mili- 
tary oflBcers into the state of Kentucky; and 
that, in the prosecution of a public war be- 
tween the so-called Confederate States and 
the United States, some portion of the Con- 
federate army to which he belonged may^ 
have taken the property of the plaintife, but 
the defendant himself did not take, or ad- 
vise, or aid, or assist in taking it." 

Upon this plea— eveiy part of which, mate- 
rial to raise the general question here dis- 
cussed, is averred quite as strongly in the 
answer in the present case, and not denied, 
—the court remarked: "It can not be doubt- 
ed that, as a general rule of law, all per- 
sons who voluntarily join in an illegal un- 
dertaking are responsible for all injuries 
done by any of them in carrying out the 
common design; and it will be observed, 
that the defendant does not expressly aver 
that he was compelled against his will to 
join the Confederate army." Therefore, in 
conclusion of its comments upon the plea, 
the court said: "The question now present- 
ed for decision is, whether the rights or 
laws of war so apply between the two eon- 
tending parties as to exempt the defendant 
from liability in a civil court for the in- 
juries done to the plaintiff by the soldiers 
of the so-called Confederate States with 
whom he was united and co-operating." 
And this question the court decided in the 
affirmative; delivering an elaborate, very 
learned, and thoroughly reasoned opinion, 
in the course of which it was remarked 
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that, according to the opinions of all the 
judges of the supreme court, the Civil War 
had existed from July 13, 1861, anterior to 
the date of the trespass, or alleged trespass, 
complained of. This was deemed absolute- 
ly conclusive; and for the declared reason, 
that thenceforth a de facto government of 
the Confederate States must be taken to 
have existed, and moreover to have been 
recognized (as existing) by the government 
of the United States. See Hughes v. Litsey 
[supra]. The right of a loyal citizen to his 
private property was in that case invaded, 
without a possible justification or excuse, if 
the defendant was a mere traitor and rebel, 
or if he was acting under authority from 
mere traitors and rebels set over him; no 
such compulsion by brute force having been 
even pretended, as is described in a passage 
relied upon by the plaintiffs' counsel for an- 
other purpose, and which will be presently 
quoted from Lucas v. Bruce, 4 Am. Law 
Keg. (N. S.) 96, 97. Had the Confederate 
army been invested with no other character 
than such as belonged to the Western in- 
surgents in 1794, the plaintiff must have re- 
covered. And the government of the Unit- 
ed States could not have taken away from 
him the right so to recover, by their "ac- 
cording as a grace" ([Prize Cases] 2 Black 
[67 U. S.] 673), any other character to the 
Southern "belligerents." As against him it 
was indispensable, that such other charac- 
ter should have been "granted as a neces- 
sity" (Id.), that is to say, as necessarily re- 
sulting from law, and that a law binding 
upon the local tribunals of the state of Ken- 
tucky; for the suit was instituted, as the 
court more than once pointed out in a tri- 
bunal of the state, not the United States. 
Such modification of the local law could be 
only by the proper authority, wielding con- 
trol over the state's external relations, hav- 
ing recognized (in a manner obligatory on 
Its citizens) the Confederate States as an 
existing and hostile de facto government; 
or (which seems to be the more correct 
view) by the veritable fact, whether the 
same had or had not been so recognized, that 
there was at the time such existing govern- 
ment, engaged in actual hostilities with the 
United States. A similar remark, in sub- 
stance, has been before made with refer- 
ence to the right of the United States to 
capture effects of citizens whose sole offense 
consisted in residing under the established 
de facto jurisdiction and control of the Con- 
federate States government; it now receives 
a, more striking illustration, from this deci- 
sion that the government just named could 
validly authorize its soldiers to capture ef- 
fects of loyal citizens on the northern side 
of the "boundary marked by lines of bayo- 
nets," (Id. 674), provided only that it were 
done in accordance with the lawful usages 
of just war between independent nations. 
3. A fortiori what was done under compul- 
sion of the de facto government of the Con- 
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federate States was entitled to like immun- 
ity, within the limits of the proviso just now 
stated. To things of this class, more em- 
phatically, the following extract from an 
opinion of the present attorney-general of 
the Urated States, given at the reauisition 
of the government, upon perhaps the most 
important occasion that has ever called 
forth an attorney-general's opinion is ap- 
plicable. This document, manifestly, was 
prepared with a caution and carefulness 
corresponding with the occasion. And in 
the course of it Mr. Stanbery says: "When 
an insurrection, by its continuance and 
power, takes the form of a de facto gov- 
ernment, and prescribes and enforces laws 
over people within its territories, individual 
rights and obligations undergo an inevitable 
modification, and the rightful and displaced 
authority, when it again comes into place, 
must, in a measure, accommodate its action 
to circumstances, and consider many things 
as rightfully done, which, in a mere insur- 
rection, would have no color of legality,"— 
doctrine, by the way, though perfectly cor- 
rect, yet utterly foreign from the purpose, 
unless the attorney-general was satisfied, as 
doubtless he was, that the late government 
of the Confederate States had been a de 
facto government, and moreover that it had 
been such in the contemplation of the pres- 
ent congress; for it was applied by him to- 
wards ascertaining what they meant in a 
statute recently passed. 

nr. It follows, that, the dividends in ques- 
tion having been paid under compulsion of 
the late Confederate States government, that 
tact is an absolute bar to the demand set up 
in this suit. 

1. They had been paid, before the downfall 
of that government, and by compulsion of it; 
in that sense of compulsion, which is suffi- 
cient to maintain this defense. The passage 
cited by the plaintiff's counsel from Lucas v. 
Bruce [supra], is inapplicable. It is there 
said: "There is no doubt, if persons are com- 
pelled by a power not to be resisted, and 
which is immediat^y applied, they will be 
excused for what would otherwise be a ti'es- 
pass on their part But this force must be 
xipon the person, and it must be an actual 
compulsion that can not be resisted, and 
liave continued all the time. They must 
liave joined 'pro timore mortis et recessei'unt 
quam cito potuerimt.' " No doubt this is so, 
where the compulsion is that of mere brute 
force, without any mixture of governmental 
authority, and is set up as an excuse for do- 
ing what, as it is said in the same case, "no 
sovereign power, even acknowledged by all 
the world, can give authority" to do. Id. 98. 
Here the compulsion was by governmental 
authority, which could not with impunity be 
resisted; and it was to do what a govern- 
ment de facto had authority to command, 
provided it were done (as in this case it was) 
"before such authority became extinct by the 
downfall of the government itself.— For 



2. A de facto government, cheerfully sup- 
ported by the majority of the people subject 
to it, can not have less of governmental au- 
thority over all so subject, than an usurping 
conqueror has, to whom the people of the 
country reluctantly submit An eminent ju- 
rist, indeed, has already suggested a parallel 
between them. "When," says he, "the peo- 
ple of a republic are divided into two hostile 
parties, who take up arms and oppose one an- 
other by military force, this is civil war. 
Supposing that the rebellion is but partially 
successful, and the old government main- 
tains itself in one part of its territory, whUst 
it is obliged to surrender another (tempo- 
rarily), shall it then give law where it has no 
power to enforce obedience, or shall its au- 
thority be (for the time) confined to the ter- 
ritory which it occupies? A revolutionary 
party, lUre a foreign belligerent power, is su- 
preme over the country it conquers, as far 
and as long as its arms can carry and main- 
tain it" Opinion of Black, Atty. Gen. TJ. S., 
May 15, 1858; quoted in editor's note to 
Wheat Int Law (Bost Ed. 1863) p. 575. In 
truth a conqueror, after he has become (in the 
language of publicists) a regent, does exer- 
cise, in propriety of speech, government; 
which, while his usurpation continues green, 
is only de facto, but may, by long-continued 
possession, ripen into government de jure. 
This change, of a mere conqueror into the es- 
tablished regent of a country (3 Phil. Int. 
Law, 690, 691), may be efCected "by the sub- 
mission of the conquered people to the new 
government, indicated, either by some public 
act of the state, or by the fact itself, evi- 
denced by the tranquillity of the people (un- 
der the government of the conqueror regent), 
their obedience to the laws (of his enforcing), 
and, above all, hj the quiet administration of 
justice (under his rule) in the proper civil 
tribunals,"— circumstances, whereof every one 
existed, in combination, to fix upon the late 
government of the Confederate States the 
character of a de facto regent, or regnant 
power.— And 

3. If the dividends in question had been 
paid under the authority of an usm*ping con- 
queror, in like manner as they were paid un- 
der authority of the late Confederate States 
government, such payment would have been 
a sufficient defense against the demand sft 
up in this .suit I take this method of mak- 
ing good our defense,, by arguments a pari 
if not a fortiori, from doctrines which are es- 
tablished; because such has been our former 
felicity, that heretofore the precise question 
has not, for want of occasion, received a so- 
lution among us, and, in the civilized coun- 
tries of the old world, the de facto govern- 
ments, that have occasioned similar ques- 
tions, have been those which were founded 
on conquest. 

(1) Let us examine the doctrine established 
in regard to debts. These are quoad hoc of 
two kinds; public, or due to the state; and 
private, or due to individuals: And I am 
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necessitated to notice them both, and in tills 
order, because my author first expounds the 
doctrine as to public debts, and then applies 
tlie same to private. 

i. After stating that, "if the debts due to a 
state be actually situated in the country of 
which permanent possession is taken and 
over which an imperium is exercised, it is 
clear that, if these debts are actually collect- 
ed from the debtors, they fall within the im- 
perium of the conqueror;" Dr. Phillimore 
says: "Assuming that the conquest has sub- 
sided into government, the conqueror been 
changed into the regent, and yet that after a 
lapse of time the former sovereign and the 
former government return, and, having re- 
turned, claim at the hands of their debtor 
the payment of the debt, which he has dis- 
charged during the interregnum to the sov- 
ereign or government de facto; does it follow 
that, if this (de facto) sovereign and govern- 
ment had the right to exact the debt, it was 
the debtor's duty to pay it? Are the two 
propositions convertible? Or, if so, may not 
the original creditor demand a second pay- 
ment?" And, having put these questions, he 
thus answers them: "Bynkershoeck says, 
that the debt is satisfied and extinct. And 
such is unquestionably the opinion both of 
the greater number and of the most able ju- 
rists; such is the conclusion from many 
analogies of the Roman law; such is the 
language of treaties." He then subjoins; 
"But in order to arrive at this conclusion of 
law respecting the extinction of the debt paid 
by the state-debtor to the executive author- 
ity de facto of the state, founded upon con- 
quest, certain conditions are required by rea- 
son, justice, practice, and the analogies of 
positive, especially Roman, law. These con- 
ditions are as follows:—!. As a general rule, 
the public authority, to which the debt is 
paid and from which a receipt is taken, 
should be that to which the country is actual- 
ly subject at the time of the payment; it 
must, as has been said, be the established 
authority of a regent grafted upon the bare 
right of a conqueror.— 2. If, however, the 
payment be made to a mere -conqueror, it may 
nevertheless be valid; but then a burden of 
proof lies upon the debtor to show— (1) That 
the sum was actually paid;— (2) that it was 
due at the very time it was paid;— (3) that 
the payment had not been delayed by a mora 
on the part of the debtor, which had thus 
operated to defeat the claim of the original 
ta-editor;- (4) that the payment had been com- 
pulsory,— the effect of a vis major upon the 
debtor, — not necessarily extorted by the use 
of physical force, but paid under an order the 
disobedience to which was threatened with 
punishment;— (5) that the constitutional law 
of the state recognized the payment to the 
conqueror as such,"— to wit, as payment; 
that is to say, that the payment to the con- 
queror was so made as that by the funda- 
mental law of the state it would have been 
a valid payment, if made in like manner to 



the government de jure (for it is mere ab- 
surdity to talk of the constitutional law of 
any state providing for the payment to a con- 
queror "as such," to wit, as conqueror, of 
debts due to the state);— or, in the terms of 
Hallack's paraphrase, "that the constitutional 
law of the state recognized the payment, as 
made by him (the debtor) to be valid; in 
other words, that it was made In good faith, 
and to the de facto authority authorized by 
the fundamental laws to receive it." 3 Phil. 
Int. Law, 6&3, 696-698; Hall, Int. Law, c. 32, 
§§ 27, 28. Whatever the true construction of 
this fifth requisite may be, certain it is, it 
must be such as can consist with the main 
proposition to which it is incident— that "pay- 
ment made to a mere conqueror may be 
valid." 

ii. In a subsequent part of his work, Dr. 
Phillimore says: "The question as to the right 
to confiscate the public debts of a state has 
been already discussed; and, generally speak- 
ing, the principles relating to this subject are 
the same as those which relate to the con- 
fiscation of private debts. It has been stat- 
ed, in an earlier part of this volume, that the 
right of confiscating the private debts of an 
enemy is a eorollaiy to the right of confis- 
cating his property. That, however rigorous 
and inexpedient the application of this sum- 
mum jus may be, it is nevertheless compe- 
tent to an enemy to exercise it. That this 
position is supported by the reason of the 
thing, and by the authority of jurists and 
judges on the continent of Europe and in the 
United States of North America. Neverthe- 
less," he continues, "in 1817, the English 
court of king's bench made a decision whol- 
ly at variance with these authorities." He 
then states, and remarks upon the case of 
Wolff V. Oxholm, 6 Maule & S. 92-106; and 
concludes his strictures by saying (inter alia) : 
"The decisions of the American, Dutch, and 
German courts (none of which, strange to 
say, were quoted), appear much sounder; and 
perhaps, if the occasion should present itself, 
the decision of Lord EUenborough (therein) 
might be reversed in England." 3 Phil. Int. 
Law, 720-725. The American authorities to 
which he refers are the opinions of the judges 
in Ware v. Hylton, 3 Dall. [3 TJ. S.] 199; 
and Judge Story's opinion in Brown v. U. S., 
8 Cranch [12 U. S.] 139-143, wherein one oth- 
er judge expressly concurred with him, and 
which is not impugned by the contrary judg- 
ment of the majority, founded on another 
and wholly distinct ground. To these might 
have been added Mr. Jefferson's vindication 
of the same doctrine, on which (furthermore) 
our ancestors practiced in the war of the 
Revolution. 1 Am. State Papers, Foreign 
(Bost- Ed. 1819) 261; 3 Jeff. Works (New 
York Ed. 1856) 369. And accordant with 
Phillimore's condemnation of the decision in 
Wolff V. Oxholm is Wheaton's and also Hal- 
leck's disapproval of it. Wheat. Int. Law, 
pt. 4, c. 1, g 12; Hall. Int. Law, c. 15, ?§ 
17-20. 
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(2) Even more favorable to the defense is 
the real case, than if the dividends in ques- 
tion had heen dehts due to the plaintiffs. In 
truth they were in the nature of income from 
permanent property, namely, shares of the 
capital stock of a company, whose railroad 
was located wholly within the Confederate 
States, to wit, in Virginia, east of the Alle- 
ghany mountains, and in North Carolina. 
The case is, therefore, analogous to that of 
real estate; concerning which, we are told: 
"In cases where the income of the estate 
would otherwise he sent out of the country 
to augment the resources of either the public 
or private wealth of the enemy, it may bfe 
sequestrated during the pendency of the war." 
3 Phil. Int. Law, 135. Here it was not con- 
fiscated, but sequestrated in the very terms of 
the act of the Confederate congress, set out 
in the answer. And, as also stated therein, 
the stockholders, in their first general meet- 
ing after the close of the war, unanimously 
resolved that the sale of the sequestrated stock 
by order of the Confederate States govern- 
ment (through its judiciary) should be re- 
garded as a nullity from the time of 13ie 
downfall of that government. But the divi- 
dends which accrued during the war, and 
were actually paid during the war, under 
compulsion; these the stockholders think that 
the company should not a second time be 
compelled to pay. 

The counsel for the plalntifEs argued, in- 
deed, that compulsion can not be practiced 
upon a corporation. But, however true this 
may be concerning such compulsion as is 
necessary for excusing from the consequences 
of an act, which otherwise would be tortious, 
and which no governmental authority could 
sanction; it is not true concerning that spe- 
cies of vis major, which, being brought to 
bear upon a debtor (corporation or individ- 
ual), without physical force, is sufficient to 
render valid even a payment to the conquer- 
ing, though not yet regent, power. "An or- 
der, the disobedience to which was threat- 
ened with punishment," suffices for this; and 
In our case there was such order, accompa- 
nied from Its very nature with such threat. 
The corporation was not bound, before it 
rendered obedience, to wait for a distringas 
to be laid upon its effects, with the ruinous 
consequences of such a proceeding against 
a railroad company. Nor was its president 
or any other officer bound to subject himself 
to process of contempt from the court, or 
himself or the company to the very severe 
penalties menaced in the sequestration act 
of the Confederate congress. Besides which, 
the de facto government of the Confederate 
States being, not a mere conquerer, but (for 
the time) an established regent, even a vol- 
untary obedience to it would entitle to com- 
plete immunity. 

IV. But should the court not sustain that 
defense, to which all the foregoing proposi- 
tions relate,— at any rate the plaintiffs are not 
entitled to recover more than the value of the 
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dividends at the time they were demanded; 
that is to say, the value thereof after the 
close of the war; at which time the curren- 
cy (to wit. Confederate States treasury notes), 
wherein the dividends had been earned, de- 
clared, and paid to every stockholder that re- 
ceived his, had become of no value. 2 And 
for want of a demand, which admitted of 
payment in that medium or of that value, be- 
fore this suit was brought, the suit ought to 
be dismissed. 

1. Dividends, in their nature, do not consti- 
tute (in any proper sense) a debt from the 
company to the respective stockholders, at 
least until payment of them has been de- 
manded and refused. They are the quotients 
of the gains made, which, in a division there- 
of, fall to the share of each stockholder, in 
propoi-tion to his amount of stock, and it is 
his business to come forward and get his 
share, not that of the company to seek him 
and pay it. The company therefore is a 
mere depository for him after a dividend is 
declared (as it was for all the stockholdei-s 
before), and bound to no more or other duties 
in his favor quoad his dividends, than any 
other bare depository would be;— not his debt- 
or, at least before it has failed to meet his 
'demand for payment thereof; and when it 
has so failed, it is at most his debtor thence- 
forth, not with a relation backwards to the 
time past. These conclusions are sustained, 
both by principle and by the authority of de- 
cided cases. King v. Paterson & H. R. R. 
Co., 5 Dutch. [29 N, J. Law] 82, stated in 22 
U. S. Dig. 141, pi. 59-62; and State v. Bal- 
timore & O. R. Co., 6 Gill, 363, 387, 388. 

2. The company, being such depository, was 
neither bound nor even at liberty to convert 
the Confederate State treasury notes it held 
for each stockholder into any other form of 
circulating medium, or into any other de- 
scription of property. Suppose a stockhold- 
er had received his dividend in such notes, 
and then deposited the same with a mere 
bailee to keep for him; it surely will not be 
pretended, that the depository thus constitut- 
ed could be bound to do more than return 

2 This precise point in respect to dividend of 
a bank, declared during the war, and not claim- 
ed until after it was over, was decided by Judge- 
Parker, upon full consideration. See transcript 
of record of the case before him, filed with 
Brent's answer in the suit of Merchants' Na- 
tional Bank v. Valley Bank [Case No. 9,447], 
pending in this court, wherein his reasons for 
the decision are given. And such was his opin- 
ion, though he held in the same case that the 
Confederate States treasury notes, deposited 
generally, would create the relation of debtor 
and creditor between the bank and the depos- 
itor; in opposition to which it was then con- 
tended, and is to be hereafter contended in the 
suit above mentioned in this court, to wit, that 
if those notes had in themselves the indicat- 
ed vice no transaction based on them would 
create an indebtedness. This doctrine I am to 
oppose in that case, and if I am to be beaten 
upon it there, then I claim the benefit of it here 
for the Petersburg Railroad Company, which 
for other reasons would owe the plaintiffs noth- 
ing. 
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the same notes upon demand. Let them ap- 
preciate, or let them depreciate, it would no 
way concern him, to gain in the one case, or 
lose in the other. And the case must he the 
same with the company. 

3. Which being so, the present suit can not 
he maintained at all,— not even to recover the 
Confederate States treasury notes,— for want 
of a previous demand, admitting of satisfac- 
tion hy payment of them, or of their value 
when such demand was made. 6 Gill, 363, 
3S7, 3SS. The principle is the same as in the 
case of a factor (as to which see Cooley v. 
Betts, 24 Wend. 203); or in the case of an ex- 
ecutor in respect of a legacy (concerning 
which see Miles v. Boyden, 3 Piels. 213); or 
rather the defense is (if any difference) 
stronger in this case than in those. 

In conclusion, I respectfully crave indul- 
gence for the defects and imperfections of 
this note by reason of the present disorder 
of my health; confidently trusting that, what- 
ever faults of expression may be found, a 
candid consideration of the several parts will, 
without diffieully, make of them a consistent 
whole. 

CHASE, Circuit Justice. This is a suit by 
the administrators of a stocldiolder of the 
Petersburg Railroad Company, who was a 
citizen of Pennsylvania, and resided in the 
city of Philadelphia during the late Rebellion, 
to compel that corporation, created by the 
statutes of Virginia and Noiili Carolina, and 
having its principal office for business at 
Petersburg, to account for dividends declared 
by the company during 1861, and subsequent- 
ly before the filing of the bill on November 
22, 1866. 

According to the statement of the answer, 
admitted to be true by written stipulation of 
counsel, Catharine G. Keppel, before the Re- 
bellion, was the owner of two hundred and 
tliree shares of the company's stock, and sub- 
sequently, by further issues of stock, became 
entitled to one hundred and one additional 
shares, making a total of three hundred and 
four shares. 

After the secession of Yirginia, and organ- 
ization of the Southern Confederacy, the com- 
pany submitted, without opposition, to the 
control of the Confederate government set 
up over North Carolina and that part of Vir- 
ginia in which the road lay, in hostile ex- 
clusion of the constitutional authority of the 
United States. Subsequently, on August 30, 
1861, the Confederate congress passed an act 
for the sequestration or confiscation of all 
propertj"^ found within the rebel states be- 
longing to loyal citizens of the other states of 
tlie Union. 

Under this act, such proceedings were had 
by a district judge holding a court under the 
pretended authority of the Confederate gov- 
ernment, and by a receiver appointed by him, 
that ninety shares of Mrs. Keppel's stock 
were sold to sundry purchasers, and divi- 
dends were paid on. the w^hole number of 



shares, partly to these purchasers and partly 
to the receiver. 

These dividends amounted to one hundred 
and nine per cent, and were paid at differ- 
ent times from July, 1861, to November, 1864, 
inclusive- After the overthrow of the Con- 
federacy, the sales made by the receiver were 
treated as nullities by the railroad company. 
Script for the one hundred and one additional 
shares was sent to the complainants, as ad- 
ministrators, and if dividends had been sub- 
sequently declared, payment would have been 
made to them in the whole three hundred 
and four shai'es. 

• It appears from this statement that the 
company itself regarded the confiscation act 
as null and of no force, so far as the sales 
of the ninety shares were concerned. That 
sale was treated as a nullity, and the title of 
the purchasers under it as worthless. But 
the company claims— 1st That payments of 
dividends, made under the same act, to the 
receiver and the purchasers, must be upheld 
as valid payments; and 2d. If this claim be 
disallowed, then that the liability of the com- 
pany was only to pay, on demand, the divi- 
dends of Mrs. Keppel, in such currency as 
was necessarily received, and no demand hav- 
ing been made except by the commencement 
of this suit after that currency had become 
wholly worthless, no decree can now be made 
against the company. 

The first of these propositions rests upon 
the premises that the Confederate organiza- 
tion was a government de facto, and that 
acts in obedience to its authority must be 
presumed to have been done under the com- 
pulsion of superior force, by reason of which 
the actors are discharged from all ulterior 
responsibility. Of this it may be observed, m 
the first place, that the term de facto, as de- 
scriptive of a government, has no fixed and 
definite sense. 

It is, perhaps, most correctly used as sig- 
nifying a government completely, though only 
temporarily, established in place of the law- 
ful or regular government, occupying its cap- 
ital and exercising its power. Examples of 
this kind of de facto governments are found 
in English history; some in the violent sei- 
zure and temporary possession of royal power, 
and one, so conspicuous that the world can 
never lose the sense of it, in the establish- 
ment of the commonwealth and the protector- 
ate in place of the monarchy. 

In this sense certainly, the rebel govern- 
ment was never a de facto government. It 
never held the national capital. It never as- 
serted any authority to represent the nation. 
It was only what it professed to be, a revolu- 
tionary organization, seeking to establish a 
Confederacy of states, disconnected from the 
United States, and dependent wholly for suc- 
cess upon the success of the revolution. 

The term, however, is often used, and per- 
haps more frequently, in a sense less precise, 
as signifying any organized government es- 
tablished for the time over a considerable 
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territory, in exclusion of the regular govern- 
ment A de facto government of tliis sort is 
not distinguishable in principle fronbT other 
unlawful combinations. It is distinguishable 
in fact mainly by power, and in territorial 
control, and by the policy usually adopted in 
relation to it by the national government. 

Treason in England is not committed against 
the lawful government by acts of hostility 
done in support of a de facto government, 
strictly so called. This is the rule estab- 
lished by the statute 11 Hen. VII., passed 
with reference to the frequent changes in the 
royal authority during the civil wars of York 
and Lancaster. 

And the reason of the rule, doubtless, ex- 
tended to acts done under the parliament and 
the protector, while in possession of the su- 
preme authority in England; though the bene- 
fit of it was denied to many, and in a most 
conspicuous instance to Sir Henry Vane. And 
it may be well doubted whether in this coun- 
try treason against the United States could be 
committed in obedience to a usurping presi- 
■dent and congress, exercising unconstitutional 
■and unlawful power at the seat of the na- 
tional government 

But it can not be maintained that acts 
against the king committed in obedience to 
a usurper temporarily in possession of a part 
of the kingdom, would not be treason in 
England; or that levying war against the 
United States by persons, however combin- 
■ed and confederated, (even though successful 
in establishing their actual authority in sev- 
eral states), would not be treason here. 

What effect, then, is to be given to acts 
4one under the authority of an insurgent 
body, actually organized as a government, 
and actually exercising the powers of a gov- 
ernment, within a large extent of territory, 
not merely in hostility to the regular and 
lawful government, but in complete exclusion 
of it from the whole territory subject to the 
insurgent control? It is not easy to give a 
general answer to this question. On the one 
hand it is clear that none of its acts in hos- 
tility to the regular government can be rec- 
ognized as lawful; on the ofhev, it is equally 
clear that transactions between individuals, 
which would be legal and binding under or- 
dinary chrcumstances, can not be pronounced 
illegal and of no obligation, because done in 
<;onformity with laws enacted or directions 
given by the usurping power. Between these 
extremes of lawful and unlawful, there is a 
large variety of transactions to which it is 
difficult to apply strictly any general rule; 
but it may be safely said that transactions of 
the usurping authority, prejudicial to the in- 
terests of citizens of other states excluded by 
the insurrection and by the policy of the na- 
tional government from the care and over- 
sight of their own interests within the states 
in rebellion can not be upheld in the courts 
of that government 

In the case before us, for example, Mrs. 
Keppel was the undoubted owner of three 



hundred and four shares of the stock of the 
Petersburg Railroad Company, and was clear- 
ly entitled to her just proportion of its earn- 
ings. But she was denounced as an alien 
enemy by the Confederate government She 
was excluded from all control of her stock, 
and all receipt of dividends. And more than 
this, the stock was sequestrated, or rather 
confiscated, and partly sold, and the dividends 
paid to the purchasers, and to a person called 
a receiver, appointed under the rebel author- 
ity. Can it be maintained that her right to 
the dividends upon her stock was defeated 
by these transactions? We think not We 
can not regard the Confederate government 
as a de facto government in any such sense that 
its acts are entitled to judicial recognition as 
valid. On the contrary, we are obliged to re- 
gard it as a combination or unlawful con- 
federacy organized for the overthrow of the 
national government, and its acts, for the con- 
fiscation or sequestration of the private prop- 
erty of the citizens of the United States, as null 
and of no effect The appointment of the re- 
ceiver, the sales of the stock, the paymait 
of the dividends, must all be -regarded as part 
of the process of sequestration or confiscation, 
and all as equally void. 

But it is said, admitting the character of the 
Confederate government, in view of the law, 
to be such as has been stated, that the com- 
pany was compelled to pay the dividends to 
the parties who received them, and by this 
compulsory payment was discharged of re- 
sponsibility to the lawful proprietor of the 
stock. 

This proposition asserts the exemption of 
the company from liability on the principle 
vis major: that there can be no responsi- 
bility where the loss is occasioned by irre- 
sistible force. And it may admitted that if 
the dividends belonging to Mrs. Keppel had 
been set apart to her especially, and the mon- 
ey thus set apart had been taken from the 
officers of the company without consent on 
their part, by the application of force, either 
actual or menaced, under circumstances 
amounting to duress, the loss must have been 
borne by her. After such an appropriation 
of dividends, the company would have be- 
come, perhaps, the bailee of the stockholder 
for her proportion, and an excuse which 
would avail a carrier for hire for non-deliv- 
ery, might excuse the company for non-pay- 
ment 

But we cannot agree that this rule is fairly 
applicable to this case. It does not appear 
that there was any setting apart of dividends, 
or that any force was actually used or threat- 
ened. On the contrary, the action of the 
company in employing their railroad in the 
service of the Confederate government, and 
the absence of any protest on the part of 
any of its officers against the unlawful 
payment of the dividends, afford a reasonable 
inference that they were not involuntary ac- 
cessories to the whole action of that govern- 
ment. No reasonable application of the prln- 
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ciple relied, upon, therefore, will excuse the 
company from its liability to its stockliolders. 
And public policy clearly requires the pro- 
tection of stockholders in the loyal states 
from any application of this principle not 
clearly demanded by the law. Mrs. JS^eppel 
T/as deprived of the immediate security, af- 
forded to her rights by the national govern- 
ment, by the Rebellion. It is the duty of that 
government, since that Rebellion is sup- 
pressed, to afford her, as far as practicable, 
ultimate security. On the other hand, it is 
the obvious dictate of sound policy that no 
encouragement should be given to rebellion 
by relieving parties within rebel control of 
private responsibilities, except in very clear 
cases of compulsory force, without their di- 
rect or indirect consent. 

We think the second claim of the company 
as to payment in Confederate notes equally 
untenable. The liability of the company to 
Mrs. Keppel for each dividend accrued when 
it was declared. At that moment the com- 
pany became debtor, and the stockholder 
creditoi-, for the amount. It may have been 
the fault of neither that payment was not 
then made. 

It was not, certainly, the fault of the stock- 
holder. It is no excuse to the company that 
the particular currency in which its income 
was received, and in which its dividends were 
paid to the stockholders, has since become 
woi-thless. The dividends were declared in 
dollars. The debt created by the dividend 
to the stockholder was due in dollars. And 
in dollars only can it now be discharged. 

But we are not more ready to say that it 
must now be discharged by dollars of greater 
value than those in which it was received, 
than to say that it may be discharged by dol- 
lars of no value at all. At the time several 
of the dividends were declared, the chief 
currency, and when the others were declared, 
almost the entire currency of that part of the 
country in which the railroad was operated, 
was in Confederate notes; and whatever 
currency of bank notes there may have been 
in circulation, was of no greater real value. 
This currency may fairly be said to have 
been imposed on the country by irresistible 
force. There was no other in which the cur- 
rent daily transactions of business could be 
carried on, and there could be no other while 
the rebel government kept control of the 
rebel states. The necessity for using this 
cuiTency was almost the same as the neces- 
sity to live. No protest, no resistance, no 
rejection, could avail anything. At the same 
time, this currency, though it depreciated 
rapidly, had a sort of value. Its redemption, 
though improbable, was not impossible, and, 
until the downfall of the Confederacy, it had 
a greater or less degree of purchasing power. 
Under these circumstances, we can not re- 
fuse to take notice of the fact that the dol- 
lars which the company received were not of 
either description of dollars recognized as 
lawful money by the laws of the United 



States; nor can we hold the officers of the- 
company as incurring any liability to the 
stockholders by receiving the currency actual- 
ly in circulation for its earnings, beyond that 
of prompt payment in like currency to such 
stockholders as were in a situation to re- 
ceive such payment; and payment as soon 
as practicable in currency of equivalent value 
to such as were resident in the states, inter- 
course with which was, at the time, not only 
cut off by the Civil War, but was also intei-- 
dicted by the congress of the United States. 

In tlie case of Shortridge v. Macon [Case 
No. 12,812], it was held that the accrual of 
interest upon a note for a certain sum and 
interest was not suspended by the Rebellion. 
The dividends, in the present case, are in a 
different predicament. Dividends are only 
payable on demand, and it is agreed in this 
that there was no demand until the filing of 
the bill. Interest, therefore, can only be al- 
lowed from that date. 

We shall decree, therefore, that the re- 
spondents pay to the complainants the divi- 
dends declared upon the stock of their in- 
testate, with interest from November 23, 
1866. The amount of the several dividends- 
at the several dates when made, will be com- 
puted by deducting such percentage as will 
reduce them to equal value in lawful money, 
and interest on the aggregate amount will be- 
east from November 23, 1866, to this date, at 
six per cent. 

And decree will be entered for the sum 
thus ascertained. The computations may be 
made by the counsel, or by a master, as they 
may prefer. 

NOTE. As the preceding is a case of special 
interest and importance, the case of Newton v. 
Bushong [22 Grat. 484, 628], decided by the 
supreme court of appeals for the state of Vir- 
ginia, at the fall term. 1872, involving the same 
questions, is appended here. See. also, the case of 
Perdicaris v. Charleston Gas Light Co. [Gasp 
No. 10,974]. 

Newton v. Bushong— B., a resident of Indiana, 
during the late war, had a legacy which had 
been left him which came to the hands of N., 
executor, in July, 1861 (and which was deposit- 
ed in bank to the credit of N., executor), and 
reported by the executor to a confederate re- 
ceiver and confiscated under the confiscation acts 
of the Confederate states. Held: First. That 
in a suit by B., against N., since the war, to re- 
cover this legacy, N. was not liable. Second. 
That the citizens of the Confederate States were 
obliged to obey its laws and mandates, just as 
much as the citizens of any other government 
are, and that "contracts made, rights vested, 
payments made, liabilities incurred, and duties 
and obligations performed" under those laws are 
as valid and binding as those made imder any 
other government. Third. The Confederate gov- 
ernment was a government de facto in the high- 
est sense of that term. Query.— Was it not a 
government de jure? 

Judge Waller R, Staples delivered the unani- 
mous opinion of the court as follows: 

The important question in this case relates to 
the legacy of Samuel Bushong, a resident of the 
state of Indiana. This legacy was in March, 
1862, reported by the executor to a Confederate 
receiver, and was confiscated as the property of 
an alien enemy. According to the statement of 
the executor, the fund had been in his hands 
since Julj', 1861. part of the proceeds of person- 
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al property belons^g to the testator. , . . . 
There is no evidence of the executor's assent to 
or participation in the act of confiscation. On 
the contrary, it is to be inferred that he only 
made the report and payment because he was 
ordered to do so by the proper authorities. The 
question is now presented whether tiie payment 
thus made protects the executor against the claim 
of the legatee? In order properly to discuss this 
question the acts of confiscation or sequestration 
passed by the Confederate congress must be brief- 
ly noticed. The first of these was passed August 
30, 1861; the second, amendatory thereof, Feb- 
ruary 15, 1862. It is unnecessary to state in de- 
tail the various provisions of these acts. It will be 
seen by reference thereto that it was made the du- 
ty of every person having in his possession or under 
his control the effects of an alien enemy speedily 
to inform the receiver in his district of the fact, 
A failure so to do was declared a high misde- 
meanor, punishable by fine and imprisonment, 
and also a forfeiture of double the amount at the 
suit of the government. It was also provided 
'that any person who, after giving such informa- 
tion, should fail to pay over and deliver on de- 
mand made by the receiver the money or effects 
in his hands should stand in contempt, and be 
proceeded against as in other eases of contempt; 
and the court or judge was authorized to im- 
prison the offender until he should fully com- 
ply with the requirements of tlie act. Under the 
provisions of the original act the court was em- 
powered to leave the sequestered property or ef- 
fects in the possession of the debtor or other per- 
son, requiring security for its safe-keeping and 
payment or delivery whenever required by the 
court The amended act, however, makes a very 
material change in this respect That act cre- 
ates a distinction between persons in actual pos- 
session of or having under their control the ef- 
fects of alien enemies and persons owing debts 
to alien creditors. In the former case immedi- 
ate payment or delivery was required to be made 
to the receiver without qu-ilificatiou or condition. 
In the latter case payment of interest was only 
exacted, and no execution could be issued during 
the war against the debtor* who faithfullv com- 
plied with the statute in giving information of 
his indebtedness. The reason of this distinction 
is apparent .... In this case the fund was 
deposited in bank to the credit of the executor, 
and was, therefore, under his control. He was 
within the express terms of the law, and the ques- 
tion is, "Was he bound to obey it? It will be ob- 
served that these provisions were of a highly 
stringent character; tha<- the Confederate gov- 
ernment had the power to enforce them, no one 
familiar with the history of that period will 
quesfaou. It was a government of paramount 
force, to whose laws and mandates every citizen 
withm its jurisdiction was constrained to yield 
implicit obedience: indeed, this was conceded 
m the argument It was said, however, that this 
government was an unlawful and treasonable 
organization, and that no act done under its au- 
thority prejudicial to the rights of the loyal citi- 
zens of the United States can be recognized as 
valid by the courts. In support of this view, an 
opinion of Chief-Justice Chase, delivered at Rich- 
mond in Keppel's Adm'rs v. Petersburg R. Co., 
IS rehed on. It seems that Mrs. Keppel was a 
stockholder m that company, and that a part of 
her stock was confiscated and sold during the 
war. In a suit against the company by Mrs. 
Keppel s administrators the company claimed a 
credit for the dividends paid the Confederate re- 
ceiver and to the purchasers of the stock sold. 
Ihe learned chief -justice conceded that if the 
dividends belonging to Mrs. Keppel had been set 
apart to her specially, and the money thus set 
apart had been taken from the officers of the 
company without their consent, either actual or 
menaced, under circumstances amounting to du- 
ress, the loss must.have been borne by her. But 
nothing of the kind appeared; no dividends were 
set apart; there was no force, actual or threat- 
pced. On the contrary, the conduct of the com- 



pany afforded a reasonable inference that they 
were not involuntary accessories to the whole ac- 
tion of the government. The facts of the case 
are not reported in the volume to which we have 
been referred. It is therefore somewhat diffi- 
cult to understand what is meant by the expres- 
sion "application of force, actual or menaced, 
under circumstances amounting to duress." We 
are not told how far the person holding the effects 
of an alien enemy was required to go; what 
amount of resistance he was expected to display 
in defense of property belonging to a loyal citizen 
of the United States. A government of supreme 
authority denouncing the penalties of fine, im- 
prisonment, and forfeiture upon acts of disobedi- 
ence to its proclaimed will affords as strong an 
illustration of ''menaced force" as can well be 
imagined. What does it matter that such a gov- 
ernment is unlawful? A citizen may be justified 
in resisting tyranny and oppression, but he is 
under no obligation, nor can he be required to 
engage in a hopeless and dangerous contest with 
the government under which he lives, however 
illegal it may be, in defense of property confided 
to his care, either as bailee, agent, or executor. 
In Thorington v. Smith, 8 Wall. [75 U. S.] 1, 
Chief-Justice Chase declared that obedience to 
the authority of the Confederate government in 
civil or local matters was not only a necessity 
but a duty. Why should a different rule be es- 
tablished with reference to this executor? Had 
he refused to pay over the money, every one fa- 
miliar with the history of that period and the 
temper of the public mind knows well that the 
whole power of the courts and the law would 
have been exerted against him to enforce obedi- 
ence. What was he to do under such circumstan- 
ces? How far was he to go in his resistance to 
the law? Was he to submit to fine and impris- 
onment? or would the threat of an attachment for 
contempt have excused him in surrendering the 
fund? I think the executor was well justified in 
refusing to incur these hazards— he wisely de- 
clined a contest with a government which the 
whole naval and military power of the United 
States could not subdue under four years. 

We are not disposed, however, to rest the dis- 
cussion of this case upon this narrow and restrict- 
ed view. It may be placed upo'n a higher ground. 
In Walker v. Christian, 21 Grat 301, Judge 
Moncure, speaking for the court, said: "It is 
immaterial to inquire whether the Confederate 
government was de jure or de facto only, and if 
de facto only, for what purposes and to what 
extent it was a de facto government; that it 
was such a government to a considerable extent 
and for many purposes, if not entirely and for all 
purposes, can not be denied." It is said, how- 
ever, by an eminent federal judge, that the Con- 
federate government did not possess all the attri- 
butes of a government de facto in the highest 
degree. The reason he assigns is, that it never 
expelled the regular authorities from their s6ats 
and functions; it never held the national capi- 
tal; it never asserted any authority to represent 
the nation. The conclusion he adduces, there- 
fore, is that it must be regarded as an unlaw- 
ful organization, and all its acts and proceedings 
for the confiscation of property of loyal citi- 
zens muse be treated as absolutely null and void. 
Now, the test here suggested may be a correct 
one where applied to a people having but one cen- 
tral, consolidated government In such states or 
communities, as a general thing, the object of 
every revolutionary movement is to overthrow 
and expel the existing government, to occupy the 
capital, and give laws to the nation. So long as 
the organization falls short of this result it may 
be a question whether it possesses the attributes 
of a de facto government in the highest degree. 
However this may be, the test suggested can not 
m justice be applied to the Confederate States. 
±hey did not attempt or desire to occupy the 
nabonal capital as their seat of government, nor 
to give laws to the people of the United States. 
The whole scope and object of the movement 
was a separation from the northern states, the 
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formation of an independent confederation, the 
establishment of a new government over their 
own people within their own territorial limits 
and jurisdiction. How eminently successful this 
struggle was, for four years at least, in the at- 
tainment of ttese objects, let the supreme court 
of the United States answer. 

In Mauran v. Insurance Co., 6 vvall, U6 v. fe.J 
1, the question was presented whether a northern 
insurance company was liable for the value of 
a vessel captured by the naval forces of the Con- 
federate government. Mr. Justice Nelson, in dis- 
cussing tlie principles governing the rights and 
liabilities of underwriters in such cases, used the 
following language: "Still it can not be denied 
but that by the use of these unlawful and uncon- 
stitutional means a government was erected 
greater in territory than many of the old govern- 
ments of Europe, complete in the organization 
of all its parts, containing within its limits more 
than eleven millions of people, and of suacient 
resources in men and money to carry on a civU 
war of unexampled dimensions; and during all 
which time tbe exercise of many belligerent rights 
was conceded to it or was acquiesced in by the 
supreme government; such as the ta-eatment of 
captives, both on land and sea, as prisoners of 
war, the exchange of prisoners, their vessels cap- 
tured recognized as prizes of war and dealt 
with accordingly, their property seized on land 
referred to judicial tribunals for adjudication, 
their ports blockaded, and the blockade main- 
tained by a suitable force, and duly notified to 
neutral powers, the same as in open and public 
war." Again, elsewhere he declares: "We refer 
to the conduct of the war as a matter of lact f or 
the purpose of showing that the so-called Con- 
federate States were in the possession of many 
of the highest attributes of government, suffa- 
ciently so to be regarded as the ruling or su- 
preme power of the country, and hence captures 
under its commission were among those excepted 
out of the policy by the warranty of the insured. 
All will acknowledge the force of this descrip- 
tion, the accuracy and truth of the picture, it 
the laws and mandates of a government thus or- 
ganized and powerful will not protect those who 
were subject to its jurisdiction and yielded it 
obedience, it is idle to say that the citizens or 
subjects of a mere de facto government m any 
case can claim exemption under its authority. 
In Thorington v. Smith [supra], Chief Justice 
Chase expresses the opinion that the Confeder- 
ate government may be classed among the gov- 
ernments of which Castine and Tampico are 
examples. Let us see, then, what was decided 
with reference to Castine. It was an American 
port, captured by British forces in 1814. and held 
in possession; of British authorities until the 
treaty of peace in 1815. During that period for- 
eign goods were received into the port under reg- 
ulations established by the enemy. Some of these 
goods remained in Castine until after the close 
of the war. The United States government then 
asserted a right to levy imposts and duties upon 
them. The supreme court of the United btates 
decided that this claim could not be sustained; 
that by the conquest and military occupation_ of 
Castine the enemy acquired that firm possession 
which enabled him to exercise the fullest rights 
of sovereignty. At the surrender the inhabi^nts 
passed under a temporary allegiance to the Brit- 
ish government, and were bound by such laws, 
and such onlv, as it chose to recognize and en- 
force. Now, if the learned chief justice be cor- 
rect in likening the Confederate government to 
the military occupation of Castine, it would seem 
that the same results must follow in both cases. 
The law of paramount force, which protected the 
citizen against the claim of the United States, 
would also protect the bailee or fiduciary who had 
surrendered tiie fund in his hands to the su- 
preme authoritv of the country. In such case it 
does not matter that such authority is denounced 
as unlawful and treasonable. The same thing 
may be said of every de facto government. It 
is unlawful because it is simply de facto. The 
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right to confiscate the property of enemies during 
war does not depend upon the lawfulness of the 
government which enforces it; it is derived from 
a state of war, and is called the "right of war. 
Accordingly, when things in action are eonfascat- 
ed, peace being made, those which are paid are 
deemed to have perished, but those not paid re- 
vive and are restored to their creditors. Ware v. 
Hvlton, 3 Ball. [3 U. S.] 227; Vattel. lib. 3, c. 8 
§ 138, and Id. c. 9, § 161. In the Prize Cases, 2 
Black [67 U. S.] 636, the doctrine that tlie par- 
ties to a civil war are in the same predicament 
as two nations who engage in a contest and havo 
recourse to arms was fully recognized and sus- 
tained. It was also there held that the civil 
war between the United States and the Confeder- 
ate States attained such character and magni- 
tude as to give to the United States the same 
rights and powers which they might exercise in 
the case of a national or foreign war. Among 
these was the right to blockade southern ports 
against neutral nations, the right to treat as pub- 
lie enemies all persons residing within the terri- 
tory controlled by the Confederate authorities, 
and to seize and confiscate their property, ihese 
were declared to be the belligerent rights re- 
sulting from a state of war, applicable ahke to 
civil and to foreign wars. It was upon this prin- 
ciple that the United States seized and coniis- 
cated the cotton of Mrs. Alexander, a widow 
lady, residing in the state of Arkansas, who did 
not even sympathize with the people of the south 
in the struggle for independence. The supreme 
court of the United States sustained the act. 
declaring that the personal dispositions of indi- 
viduals inhabiting enemies' territory can not. m 
questions of capture, be tiie subject of mquiry. 
[U. S. V. Alexander] 2 Wall. [69 U. S.] 40.> 
According to the law of nations, the justice of 
tiie cause being reputed equal between the_ two 
enemies, whatever is permitted to one by virtue 
of a state of war is also permitted to the other. 
Vattel, 382. It does net matter how the strug- 
gle terminated, who the victors and who the van- 
quished, the question is not one of right, but of 
power appertaining to a state of war— ipower 
flagrante bello. The government of the United 
States may exercise both sovereign and belliger- 
ent powers. In its sovereign capacity it may pun- 
ish treason bv seizing and confiscating the proper- 
ty of the guilty party. This, however, can only 
be done by the conviction of the offender accord- 
ing to the forms and requirements of the consti- 
tution and laws. This guilt must be made to 
appear judicially. The constitiition throws the 
shield of its protection around the citizen by de- 
claring that no one shall be deprived of his life, 
liberty, or property, except by due process of law. 
"When, however, civil war exists and the govern- 
ment asserts the rights of a belligerent, such as 
appertain to a state of war between independent 
nations, treating all the inhabitants of the oppos- 
ing section as public enemies, blockading their 
ports against neutral powers, seizing and confis- 
cating their property without trial and without 
conviction, it must be content to accept all the re- 
sults which flow from the position thus assumed. 
In the Prize Cases it is admitted by Mr. Justice 
Grier that the parties in a civil war usually con- 
cede to each other belligerent rights. In the same 
cases, Mr. Justice Nelson, delivering a dissent- 
ing opinion, in which Judges Taney. Catron, and 
Clifford concurred, said: "In the case of a re- 
bellion, or resistance of the people of a country 
against the established government, there is no 
doubt, if in its progress and enlargement tiie gov- 
ernment thus sought to be overthrown sees fat. 
it may, by the competent power, recognize or 
declare the existence of a state of civil war, 
which will draw after it all the consequences 
and rights of war between the contending parties, 
as in the case of a public war;'* and in defining 
the legal consequences resulting from a public 
war he declares: "All the property of the people 
of the tw^o countries, on land or sea, are subject 
to capture and confiscation by the adverse party, 
as enemies' property, with certain qualifications 
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as respects property on land." In Wheaton the 
same doctrine is thus announced. But the gen- 
eral usage of nations requires such a war (civil) 
as entitling both the contending parties to all tiie 
rights of war, as against each other, as well as 
ri'spects neutral nations. Wheat. Int. Law, § 
296; The Tropic Wind Law Rev. July. 1861; 
Hughes V. Litsey, 5 Am. Law Reg. (N. S.) 148; 
Price V. Poynter, 1 Bush. 387; Coolidge v. 
Guthrie [Case No. 3,185]; tJ. S. Cir. Ct S. D. 
Ohio. 

It has been urged here and elsewhere that the 
government of the United States might at the 
same time exercise both . belligerent rights and 
sovereign rights; belligerent with regard to the 
opposing seqtion, and sovereign in punishing in- 
dividuals engaged in resisting its authority. It 
might be demonstrated, I think, that inasmuch as 
the war was carried on by sovereign states asso- 
ciated in a common confederacy exercising the 
liighest attributes of government, no citizen 
taking up arms under the authority of that gov- 
ernment and yielding obedience to its laws and 
mandates can be held amenable to the penalties 
of treason. It is, however, unnecessary for the 
purposes of this case to establish that proposition. 
Let it be conceded that the government of the 
United States, having reduced the people of the 
South to submission, has the right to treat them 
as rebels and traitors. The same may be said 
of every established government, and the argu- 
ment carried to its legitimqite results proves that 
in a civil war belligerent rights can only be ex- 
ercised by the successful party. It may be that 
the laws of the Confederate government can no 
longer be enforced, and that no person can claim 
exemption from punishment for treason under 
their authority; but what is to be said in respect 
to contracts made, rights vested, payments made, 
liabilities incurred, duties and obligations en- 
forced, whilst such laws were in operation? 
The government of the United States was unable 
to afford any protection to this executor at tiie 
time of this transaction; its courts were not only 
closed against him, but he was declared an ene- 
my of the Unitea States, and his property liable 
to capture and confiscation by the authorities of 
that government. Whatever security he had 
against violence and wrong, whatever protection 
for person and property, was derived from the 
Confederate government. Protection and allegi- 
ance are correlative obligations. As tiie citizen 
is justified in obeying the laws whidi protect him, 
fio his rights and liabilities in civil and local mat- 
ters must be tested and settled by the rules of the 
government that has dominion over him. The 
government of the United States obtained many 
important advantages by the exercise of bellig- 
erent power during the war. It seized and con- 
fiscated millions of dollars worth of property be- 
longing to Southern citizens who had taken no 
part in the struggle. It was relieved from all re- 
sponsibility for acts done on Northern soil and on 
the ocean by the armies and navies oif tie Con- 
federate States. Its blockade of Southern ports 
was respected, and its ri^ht to exert against neu- 
tral commerce all the privileges of a party to a 
maritime war fully recognized. The people of 
the Northern states approved this policy of their 
gotemment, and reaped all the advantages flow- 
ing from it. For the losses they thereby sus- 
tained they must for redress look to the govern- 
ment which claimed their allegiance and which 
received their services. Considerations of nat- 
ural justice and equity, the laws and usages of 
nations, require that the people of the South shall 
not be placed in the position of insurers of funds 
in their hands lost by the accidents of war. 

In considering this case I have been content to 
concede that the government of the Confederate 
States was only a government de facto. Whether 
it was not during its existence something more, is 
a proposition in respect to which statesmen and 
jurists will differ so long as a trace of the strug- 
gle remains— so long as the fundamental prin- 
ciples of the government excite discussion 
among men. The decision of that question is not 



rendered necessary in any aspect of this case. 
Should it ever arise, I trust this court will meet 
it with the gravity and deliberation its im- 
portance demands. 
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Case No. 7,723. 

KEROSENE LAMP CO. v. LITTELL. 
[2 N. J. Law J. 150.] 
Cu:cuit Court, D. New Jersey. March 29, 1879. 
Patents— Rehearing — ^New Evidenoe. 
Motion for a rehearing denied in the absence of 
dear proof of anticipation of the patented arti- 
cle. 

On motion for a relhearing upon afBldavits 
of newly discovered evidence. 

Dickerson & Beaman, for plaintiff. 
B. F. Lee, for defendant 

NIXON, District Judge. There has been a 
decree for the complainant in this cause on 
final hearing, and this is an application for 
a rehearing, which the court, as a rule, is not 
disposed to favor. There are doubtless cases 
where such applications are proper, and 
where newly discovered facts render a re- 
hearing the only method of averting injus- 
tice and securing the rights of litigants. 
But it is to the interest of the republic that 
there should be an end to strife, and the 
court is not disposed to encourage the practice 
sometimes resorted to by the losing party, of 
employing new 'counsel, and renewing the 
controversy, after he has submitted his case 
upon his proofs and elaborate argument, and 
had a decision rendered against him. 

The opinion proceeds with an examination 
of the affidavits of the patentee, and the 
other proofs of newly discovered evidence, 
and concludes that it does not clearly appear 
that the lamps or heaters in evidence were 
in existence prior to the invention of Fish 
(the patentee), and that, if they were, they 
were not anticipations of the complainant's 
patent, as heretofore construed by the court. 
The motion for a rehearing was denied. 

[See Case No. 7,724.] 
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KEROSENE LAMP HEATER CO. v. LIT- 
TELL. 
[3 Ban. & A. 312; i 13 O. G. 1009; 1 N. J. 

Law J. 195; Merw. Pat. Inv. 459.] 

Circuit Court, D. New Jersey. June 28, 1878. 

Patents — Combination— Reissue — ^New Matter, 

1. The action of the commissioner, in granting 

a reissue, conclusively setties the question that 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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the original patent was inoperative or invalid by 
reason of a defective or insufficient specification, 
or by reason of tiie patentee claiming as his own 
invention more than he had a right to claim as 
new, and that the error arose by inadvertence, 
accident or mistake, and without any fraudu- 
lent or deceptive intention 

2. It is patentable invention, where, by the co- 
action of the elementary parts of a combination, 
a. new and practical result has been attained, 
which was not reached by their separate action 
Taefore the combination was made, 

3. The province and scope of reissues consid- 
<ered. 

4. The question as to what constitutes new 
matter in a reissue of a patent for a combination 
discussed. 

5. The first, second and third claims of com- 
plainant's reissued letters patent, number 7069, 
-dated April 18, 1876 (the original letters patent 
having been granted to "Warren L. Fish, June 
17th, 18G2K for lamp chimneys, held valid, and 
that defendant infringes the same. 

[This -was a bill in equity by the Kero- 
■sene Lamp Heater Company against Aaron 
P. Littell for the infringement of reissued 
letters patent No. 7,069, granted to com- 
plainant April 18, 1876.] 

A. PoUok, B. F. Lee, Turner & McOlure, 
for complainant. 

W. W. Niles and Mr. Bayley, for defend- 
ant. 

Before McKENNAN, Circuit Judge, and 
NIXON, District Judge. 

NIXON, District Judge. The bill of com- 
plaint in this ease is for the infringement of 
certain reissued letters patent No. 7,069, 
granted to the complainant corporation on 
the 18tb of April, 1876, praying for an in- 
junction and an account. The original pat- 
ent No. 35,598 was issued to Warren L. 
Pish, June 17th, 1862. The defence is sub- 
stantially embraced in three propositions: 

(1) That the reissue is void, not being for 
the same invention as the original patent. 

(2) That It has been anticipated by prior in- 
ventions. (3) That the defendant's stove is 
not an infringement. 

Is the reissue for the same or a different 
invention? This question is answered by a 
comparison of the reissue witb the original 
patent. It is the presumption of law that 
they are the same, and this presumption is 
only overthrown by finding elements or 
combinations in the one whicb do not sub- 
stantially exist in the other. 

The subject-matter of the patent is an ap- 
paratus for beating, in which the flame of 
the lamp is used as the heating agent. In 
the original the patentee calls his invention 
"a new and improved attachment to lamp 
chimneys." He says that "it consists In the 
arrangement of a receiver in combination 
with the chimney of a kerosene or other 
flame, in such a manner that water or other 
liquid poured into such receiver can be 
lieated by the action of the flame in an easy 
tind convenient manner; and of a window in 
the lower part of the metal chimney, in such 



[Drawing of patent No. 35,598, granted June 
17, 1862, to W. L. Fish, published from the 
records of the United States patent office.] 




a manner that the flame can be observed 
from the outside, and that sufficient light is 
allowed to pass out into the room to render 
the device available for a nurse-lamp." He 
claims as new: "(1) A lamp-chimney A pro- 
vided with a receiver B, substantially as 
and for the purpose sbown and described. 
(2) The arrangement of the window e in the 
metal bulb a of the chimney A, as and for 
the purpose set forth." 

Two intermediate reissues were obtained, 
one dated December 23d, 1862, No. 1,368, 
and the other dated January 5th, 1864, No. 
1,596, which I will not stop to consider, as 
the comparison is to be made with the third 
reissue, dated April 18th, 1876, and number- 
ed 7,069. In this reissue the claims are 
multiplied into four. The specification 
states that "the invention has for its object 
tbe utilization of the heat of the Illuminat- 
ing flame of kerosene oil lamps, and con- 
sists, first, in the combination, substantially 
as therein shown and described, of a kero- 
sene oil lamp, deflector or cone, and a me- 
tallic heating-chamber or shell, adapted to 
support the vessel to be heated; second, in 
a kerosene oil lamp heater, in which the de- 
flector or cone of the lamp is arranged in 
the bottom of the metallic heating chamber 
or shell that is adapted to support the ves- 
sel to be heated; third, in the combination 
of a kerosene oil lamp, a deflector or cone, 
and a metallic heating-chamber, under the 
arrangement substantially as shown and de- 
scribed, so that the air for the sustenance 
of the flame in the heater shall be admitted 
through the bottom of the heater, and the 
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products of combustion shall pass ofE 
througli a contracted opening in the top of 
the heater; fom-th, in the combination of a 
kerosene oil lamp, a metallic shell adapted 
to support a vessel to be heated, and a wm- 
dow made of transparent material in tbe 
walls of the shell, substantially as therein 
set forth." 

The action of the commissioner of patents 
In granting the reissue under section 4916 
of the Revised Statutes has conclusively 
settled the question that the original patent 
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was inoperative or invalid by reason of a 
defective or insu^eient specification, or by 
reason of the patentee claiming, as his own 
invention, more than he had a right to claim 
as new, and that the error arose by inad- 
vertence, accident, or mistake, and without 
any fraudulent or deceptive intention. Sey- 
mour V. Osborne, 11 Wall. [78 U. S.] 516. 
The reissue, nevertheless, must be for the 
same invention. It may change the phrase- 
ology, correct the specification, and, under 
some ehrcumstances, increase the number of 
claims of the original patent,- but no new 
matter may be added to the schedule or 
specifications, nor- any new claim made, un- 
less the same were substantially embraced, 
indicated or suggested in the original de- 
scription, claims, drawing or model. 

In the case before the court the drawings 
are Identical in the original and in the re- 
issue, and if it shall appear on examination 
that nothing has been embraced in the re- . 
issue beyond what is fairly indicated in the 
drawings, .it must be held, as a matter of 
legal construction, that the inventions claim- 
ed in the two patents are the same. In the 
description of the original patent, the pat- 
entee clearly indicates a combination. The 
elements of the combination are: (1) A re- 
ceiver to hold the water to be heated; (2) 
a metallic lamp-chimney, of a peculiar con- 
struction, consisting of two parts— to wit, of 
a bulb and tube, fitting together and yet 
capable of separation, the tube being sol- 
dered to the receiver and removable with it 
from the bulb; (3) the flame of a kerosene 
or other lamp placed under the chimney m 
such a manner that the action of the flame 
will impart heat to the water. In addition 
to the foregoing— not in combination with it 
—is a window in the bulb of the chimney, so 
arranged that the flame is visible from the 
outside, and at the same time the window 
admits the light from the flame into the 
room. 

In the reissue, the invention is described 
as a combination, and is made the subject 
of four clauses of claims. To this the coun- 
sel of the defendant objects, (1) because, as 
he alleges, the mechanism of the complain- 
ant's patent shows a mere aggregation of 
parts, and not an original and useful inven- 
tion; and (2) because the patentee has in- 
troduced new matter into the claims, as, 
for instance, the slotted deflector and cone, 
and changed the scope of the original pat- 
ent by limiting the heating flame to a kero- 
sene lamp. 

(1) It is true that a patent for a combina- 
tion cannot be maintained where nothing is 
done except to bring well-known devices in- 
to juxtaposition, each working its own ef- 
fect, and the aggregate producing no new 
and useful result. Hailes v. Van Wormer, 
20 Wall. [87 U. S.] 353. Such a use of old 
elements involves no invention. But the 
complainant claims that the patentee has 
accomplished more than this; that a new 
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and practical result lias been attainea by 
the eoaction of the elementary parts of the 
combination, which "was not reached by 
their separate action before the combination 
■R-as made; and, in my judgment, the evi- 
dence sustains the claim. 

(2) The second objection involves the con- 
sideration of the province of a reissue. It 
must be for the same invention; but, sub- 
ject to this limitation, such changes may be 
introduced in the description, specifications 
or claims, as may be deemed necessary to 
give validity to the invention, and protect it 
against infringement. Whatever is fairly 
indicated, either in the schedules, drawing 
or model of the original, may be compre- 
hended in the specifications and claims of a 
reissue, without subjecting the patentee to 
the Imputation of claiming more than he is 
entitled to. Jordan v. Dobson [Case No. 
7,519]; Parham v. American Buttonhole, 
Over-Seaming & Sewing-Maeh. Co. [Id. 10,- 
713]; Aultman v. HoUey [Id. 656]; Herring 
V. Nelson [Id. 6,424]. The identity of the in- 
vention, set forth in the original patent and 
the reissue, is a matter of legal construction, 
and is determined by a comparison of the 
two patents. Seymour v. Osborne, 11 "Wall. 
[78 U. S.] 516; Stevens v. Pritchard [Case No. 
13.407]. 

Instituting this comparison in the present 
ease, I find in the reissue some elements or 
constituents which did not appear in the 
specification or claims of the original pat- 
ent; but I find nothing that was not sub- 
stantially indicated by the original drawing. 
The same drawing was used in the reissue 
that had been filed with the papers on 
which the first patent was granted. The 
testimony for the defence seemed to be 
based upon the idea that the test of identity 
Tvas what the inventor intended to do, rath- 
er than what he did. But the question is not, 
what did the patentee intend? but, what did 
he in fact inventV And sometimes the draw- 
ing which he filed more clearly discloses the 
invention than the specifications and claims, 
which are apt to partake more or less of the 
infirmity of human language. 

Mr. Bodge, the expert of the defendant, ac- 
knowledges that the drawings in the original 
and in the reissue are Identical, and says that 
a device or appai-atus consti-ucted by follow- 
ing the drawing in the two eases would be 
identically the same. Unless, thei-efore, 
something can be found in the claims of the 
reissue which discloses another and different 
invention, the reissue wIU be valid notwith- 
standing the changes, verbal or otherwise, 
that have been introduced into the specifica- 
tions and claims to make them correspond 
with, and conform to, the real invention. 

These claims are as follows: "(1) The com- 
bination, substantially as herein shown and 
described, of a kerosene oil lamp, a deflector 
or cone, and a metallic heating-chamber or 
shell, adapted to support a vessel to be heat- 
ed. (2) A kerosene oil lamp heater, in which 
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the deflector or cone of the lamp is arranged 
in the bottom of a metallic heating chamber 
or shell that is adapted to support the vessel 
to be heated. (3) The combination of a kero- 
sene oil lamp, a deflector or cone, and a me- 
tallic heating-chamber, under the arrange- 
ment, substantially as herein shown and de- 
scribed, so that the an: for the sustenance of 
the flame in the heater shall be admitted 
through the bottom of the heater, and the 
products of combustion shall pass ofe through 
a contracted opening in the top of the heat- 
er. (4) The combination of a kei-osene oil 
lamp, a metallic shell adapted to support a 
vessel to be heated, and a window made of 
transparent material in the walls of the shell, 
substantially as herein set forth." 

These claims speak of a combination, the 
elements of which are a kerosene oil lamp, a 
deflector or cone, and a metaUie heating- 
chamber or shell, arranged in reference to 
each other in the manner described in the 
specifications, and shown in the drawings. 
The elements are all found in the original 
drawing, which expressly made a part of the 
specifications of the patent. A "kerosene 
lamp" is not mentioned by name, nor is a 
"slotted deflector or cone;" but the flame of 
a kerosene or other lamp "passing through a 
slotted deflector or cone" is so clearly exhib- 
ited that a mechanic of ordinary skiU, hav- 
ing the drawing, would make no mistake and 
have no difficulty in constructing the device 
or apparatus, more fully set forth in the spec- 
ifications of the reissue. 

I first had the impression that the reissue 
in this ease came within the principle of the 
reissue in Gill v. Wells, 22 Wall. [89 U. S.] 
1, which the supreme court declared invalid 
because one of the elements of the original 
combination was dropped in the reissue, and 
a full description of several other devices in 
lieu thereof inserted without any allegation 
that they were equivalents of the one stricken 
out. Such a change was held to be the in- 
troduction of new matter, constituting a dif- 
ferent invention, because it did not appear 
that the new devices were known at the date 
of the original invention as proper substi- 
tutes for the ingredient left out. 

But it will be observed that the court did 
not say in that case, nor in view of their sub- 
sequent decision in The Com Planter Patent 
23 WaU. [90 U. S.] 181, do I think it ought 
to be said, that when the patent is originally 
taken out for a single combination, a reissue 
may not be had In which a separate claim 
may not be made for sub-combinations of a 
part of the elements joined m one in the 
original invention. This subject has been so 
ably discussed by the late Judge Johnson, of 
the Second circuit, in the case of Herring v. 
Nelson [supra], that it is only necessary to 
refer to his opinion, as containing not only a 
satisfactory exposition of the law of reissue in 
the case of a patent for a combination, but 
also the grounds why the reissue in the case 
before the court should be deemed valid. 
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The remaining questions discussed at the ' 
heaxing were, whether the uivention was 
new, and whether the defendajit's stove was 
an infringement. It would serre no good 
purpose to take up seriatim the large num- 
ber of exhibits introduced by the defendant 
to prove that the complainant's patent has 
been anticipated by other inventions. They 
are useful as illustrating the state of the art 
at the date of the Fish invention. Patents 
for nurse-lamps, portable furnaces, lamp- 
stoves, gas-stoves, chafing-dishes, vapor- 
stoves, and various other articles of house- 
hold economy, are brought forward, in near- 
ly all of which something is doubtless found 
that bears a resemblance to some of the ele- 
ments of the complainant's combination. 
They prove that the flame of a lamp has long 
been used for heating and cooking purposes; 
that lamp heaters and stoves are not new; 
and that the vessel to be heated is generally 
supported upon a cylinder or sheU, below 
which is placed the lamp, whether of oil, al- 
cohol or kerosene, that supplies the -heat; 
but I nowhere find, except in the patent of 
the complainant, in combination (a) a kero- 
sene oil lamp, deflector or cone; (b) a metal- 
lic heating-chamber, adapted to support a 
vessel; (c) the arrangement whereby the air 
enters the heating-chamber only through the 
deflector; and (d) a contracted opening above 
the heating-chamber for the escape of .the 
products of combustion. 

Is the same combination found in the ap- 
paratus or mechanism manufactured or sold 
by the defendant? He has exhibited the let- 
ters patent No. 156,149, dated October 20th, 
1874, under which he justifies, and the com- 
plainant has produced a stove called the 
"Summer Queen," which the defendant has 
sold. An examination of these quite clearly 
shows a kerosene lamp in combination with 
a metallic heating-chamber or shell to sup- 
port the vessel to be heated, with a deflector 
or cone in its bottom; and the bottom closed, 
except the slat in the cone through which 
alone the air enters the chamber; and a con- 
tracted opening above ther heated chamber to 
produce a draft It is hardly necessary to 
add that such a combination influences the 
first, second and third claims of the com- 
plainant's reissue. 

I have spent no time on the fourth daim, 
because, in view of the state of the art at the 
time of the original patent, there would seem 
to be no invention in placing a window in 
the walls of the metallic chamber, whether it 
was designed to give light in the room or for 
the inspection of the flame. The device is 
old, and it is the merest aggregation to hnk 
it with other elements in order to make it 
the subject of a separate claim. 

Let a decree be entered against the defend- 
ant for infringing the first, second and thurd 
claims of the complainant's patent, and for 
an injunction, an'd an account for profits and 
damages since the date of the last reissue. 
[See Case No. 7,723.] 



(Case No. 7,725) KEROSENE 
Case 3Sro. 7,7^5. 

In re KEROSENE OIL CO.- 
[3 Ben. 35; i 2 N. B. R. 528 (Quarto 164); 2 

Am. Law T. Rep. Bankr. (9.] 
District Court, E. D. New York. Nov., I868.2 
Injunction on Suit in State Court— Pkooeeik 
ING BY Bill or Petition— Receiver 
AND Assignee. 
A bankruptcy court has jurisdiction to restrain 
parties who are proceeding in a state court, by ac- 
Hon commenced after an adjudication m bank- 
ruptcy, to enforce a mortgage u^on property in 
the possession of the assignee m , bankruptcy, 
which mortgage the assignee claims is void. 
[Cited in Be Smith, Case No. 12.984; Re 
Mallory, Id. 8,991; Re Brmkman Id. 1,8S4. 
Re Dole, Id. 3,965; Be Litchfield, 13 Fed. 

ooe "I 

[Cited in Clifton v. Foster, 103 Mass. 236.] 
T his was a proceeding, on behalf of the as- 
signee in bankruptcy, against the New York 
Guaranty and Indemnity Company, to pre- 
vent them from enforcing, in the supreme 
court of the state of New York, a mortgage 
upon the real estate of the bankrupt. The 
facts were as follows: The N. Y. Kerosene 
Oil Company was a manufacturing company 
existing under the "General Manufacturing 
Law" of New York. On the 15th June, 1868, 
a petition in bankruptcy was filed in this 
court, in the name of said company, praying 
that it be declared a bankrupt, and on Sep- 
tember 8th, 1868, Charles Jones was appoint- 
ed assignee in bankruptcy. On the 29th 
April, 1867, the N. Y. Kerosene Oil Company 
made and executed a mortgage of its real es- 
tate situated in Queens county (described in 
the petition and mortgage), to the New York 
Guaranty and Indemnity Company, a corpo- 
ration existing under special charter, to se- 
cure the sum of $100,000 and interest. This 
mortgage was duly recorded in the oflace of 
the register of Queens county, on the 11th 
of May, 1867. It was properly executed and 
acknowledged by the president of the N. Y. 
Kerosene Oil Company and its secretary, 
and was upon its face a valid mortgage. The 
N. Y. Guaranty and Indemnity Company 
commenced its action in the N. Y. supreme 
court as mortgagee, for the foreclosure of 
said mortgage, and made the assignee in 
bankruptcy a party defendant, as having or 
claiming an interest in the premises, which 
accrued subsequently to the mortgage. In 
this last mentioned action an order of the su- 
preme court was made (October 6, 1868), re- 
quiring defendants to show cause why a re- 
ceiver should not be appointed. This order 
was returnable October 12, 1868. On the ap- 
plication of the assignee it was adjourned to 
November 2, 1868. After such extension the 
assignee filed tliis petition, and obtained an 
order directing the mortgagee, to stay his pro- 
ceedings in the state court. The N. Y. Guar- 
anty and Indemnity Company had not proved 
its debt in bankruptcy. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 7,726.] 



KEROSENE (Case No. 7,726) 

Wm. Allen Butler, for the Guaranty and 
Indemnity Company, cited the following au- 
thorities on the question of the power of the 
court to issue the injunction: Ex parte 
Christy, 3 How. [M U. S.] 292; Houston v. 
City Bank, 6 How. [47 U. S.] 486; Campbell's 
Oase [Case No. 2,349]; Burns' Case [Id. 2,- 
182]; Donaldson's Case [Id. 3,981]; Bowie's 
Oase [Id. 1,728]. 

B. F. Tracy, for assignee. 



BENEDICT, District Judge. This Is a pro- 
ceeding in bankruptcy arising upon the peti- 
tion of Charles Jones, assignee in bankruptcy, 
wherein he prays that a eeitain mortgage up- 
on the real estate of the bankrupt, which has 
been assigned to him, and of which he has 
possession as assignee in bankruptcy, may be 
declared void, and that said real estate may 
be sold by said assignee under the order and 
decree of the court, and the proceeds dis- 
tributed according to law; and also that the 
holders of said mortgage, who, by an action 
commenced in a state court, after the mort- 
gagee had been adjudged bankrupt, and after 
the assignee had entered into possession of 
the property under the assignment in bank- 
ruptcy, are seeking to foreclose the mortgage, 
-and to have a receiver of the property ap- 
pointed by the state court, may be resti-ained 
from further proceedings in said action. 

The mortgagees having appeared, in obedi- 
ence to an order to show cause why the 
prayer of the petitioner should not be grant- 
ed, at the outset have called the attention of 
the court to the question of the regularity 
of the proceedings to obtain the relief here 
sought by petition in the bankrupt proceed- 
ing, instead of by bill in equity, and also to 
the question of jurisdiction of this court to 
stay proceedings in a state court. 

These two questions, which have been to a 
certain extent argued before me as prelim- 
inary to an order directing the mortgagees 
to answer the petition in form, I do not pro- 
pose to fully decide upon a mere suggestion. 
My present opinion, however, is that the pro- 
ceeding by petition— certainly so far as it 
prays for an injunction to stay the parties 
from proceeding in the state court, and ob- 
taining there the appointment of a receiver 
of this property— is regular. The practice in 
proceedings in bankruptcy, where not con- 
trolled by the statutes and rules of the su- 
preme court, must be prescribed by the dis- 
ti-ict court sitting in bankruptcy. I find noth- 
ing in the statute or the rules which requires 
proceedings in bankruptcy to be by bill, and 
see no reason why the proceeding by peti- 
tion is not a proper method to obtain the re- 
lief here sought. It would seem that the ex- 
amination into the validity and amount of 
claims made upon the property of the bank- 
rupt, and the direction as to the sale of the 
property and disposition of the proceeds, con- 
stitute a part of the ease in bankruptcy, and 
may all be adjudged in the prompt and con- . 
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venient method of a proceeding in petition. 
Chemung Canal Bank v. Judson, 8 N. Y. 256. 
That staying proceedings to remove the prop- 
erty from the possession of the assignee to the 
possession of a receiver of a state court is 
part of the bankruptcy proceeding seems 
clear, and it is sufficient to maintain the pe- 
tition if any part of the reUef prayed for can 
be thus obtained. In so far as this petition 
prays for an injunction, it does not differ 
from many other petitions, which have been 
adjudicated upon in this and in other dis- 
trict courts. Upon the question of the juris- 
diction of this court to issue the injunction 
prayed for, it is my opinion that this court 
sitting in bankruptcy has jurisdiction to re- 
stram parties who are proceeding in a state 
court by action commenced after the adjudi- 
cation of bankruptcy to enforce a mortgage 
upon property in the possession of the as- 
signee under the banlirupt proceedings, which 
the assignee claims is void and constitutes no 
incumbrance upon the land, and who are seek- 
ing, by means of the appointment of a re- 
ceiver in the state court, to withdraw from 
the possession and control of this court prop- 
erty which is in the custody of its officer, 
and in process of distribution as part of the 
bankrupt's estate. 

I am fui-ther of the opinion that the facts 
set forth in this petition make out a case re- 
quiring the interposition of this court by its 
injunction, and that the stay heretofore grant- 
ed should be continued until the hearing and 
determination of the issue which the petition 
seeks to raise. 

There will, therefore, be an order continuing 
the stay, and directing that an answer to the 
petition be filed within ten days. 

This case went up to the circuit court, which 
amrmed this decision as to the injunction, but 
held that the assignee must proceed by bill in- 
stead of hy petition. The decision in the circuit 
court IS reported [Case No. 7,726]. 



Case Wo. 7,726. 

In re KEROSENE OIL CO. 

[6 Blatchf. 521; i 3 N. B. R. 125 (Quarto, 31).] 

Circuit Court, E. D. New York. July 29, 1869. 

Pbactioe in Bankruptot— JuRisnicTiON OP Dis- 
trict Courts— Injoxctiox—Restraixixg 
Proceeding in State Court. 

^ K- '"'as adjudged a bankrupt. Gr., at the time, 
held a mortgage on some of K.'s property. Aft- 
erward G-. commenced a suit in the state court, 
for the foreclosure of the mortgage, making J. 
tile assignee in bankruptcy of K,, a defendant. 
J., on a petition to the district court, alleging 
the invalidity of the mortgage, and praving that 
It might be decreed to be void, and that the mort- 
gaged premises might be sold, and the proceeds 
be brought into court, and that further proceed- 
ings in the foreclosure suit might be enjoined 
obtained such injunction, and an order requirin-i 
G. to answer the petition: Edd, that the dis- 
trict court had jurisdiction in the case, under 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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section 1 of the bankruptcy act ot March 2, 1867 

^^tcited fn Re Ulrich, Case No. 14,327; Mark- 
^^s?n^!Hefney,Id 9 098; ^if^v, Cheney 
Id. 7,883; Re Brinkman, Id. 1.884, il^e^ps 
V Se^lick, Id. 11,079; Be Hufnagel, Id- b,- 
837- 01n4y v. Tanner, 10 Fed. 104; Brown 
V. Evans, 18 Fed. 61.] 

2. The proceeding by J. should have been by a 
formal bill in equity. w iaqo:! 

rDisapproved in Norris' Case, Case No. 10,304. 
Cited in Re Bonesteel, Id. 1,627; Barstow v. 
Peckham, Id. 1,064.] 

3. The petition of J. was directed to be amend- 
ed! and to be filed as a bill m equity, and G. 
was ordered, oi service of a copy of it on his at- 
torney, to plead to or answer it, according to the 
rul^ and practice of the court, and proceedings 
in the foreclosure suit -were stayed. 

This was a petition by the New York Guar- 
anty and Indemnity Company, for the review 
of an order of the district court, sitting m 
bankruptcy. The case was this: The Kero- 
sene Oil Company, o, corporation, was ad- 
judged a bankrupt on the 16th of June, 1S6S, 
and Charles Jones was appointed its assignee. 
At that time, the New York Guaranty and 
Indemnity Company held a mortgage against 
the bankrupt, -which it claimed was a lien 
on a part of the assets; and, on the 10th of 
October following, it commenced a suit, in 
the supreme court of the state of New York, 
to foreclose said mortgage, making, among 
others, the assignee in bankruptcy one of 
the defendants. The amount secured by the 
mortgage was ?100,000. On tbe 30th of Oc- 
tober, the assignee presented a petition to 
the district court, alleging, among other 
things, the invalidity of the mortgage, and 
praying that it might be declared to be of 
none effect, and void, for reasons set forth 
in the petition; that the mortgaged premises 
might be gold, and the proceeds be brought 
into court, and disposed of according to the 
rights of the several parties interested there- 
in; and that an injunction might be issued 
out of that court, enjoining the Guaranty 
and Indemnity Company, their ofacers and 
agents, from taking any further proceedings 
in the foreclosure suit. This injunction was 
gi-anted [Case No. 7,725], and the company 
was required to answer the petition. 

Benjamin F. Tracy, for assignee in bank- 
ruptcy. 

William Allen Butler, for Guaranty and 
Indemnity Company. 



NELSON, Circuit Justice. It is claimed, 
that the district court had no jurisdiction 
over the foreclosure suit in the supreme 
court; that it was error to enjoin the pro- 
ceedings therein; and that, if the court had 
jurisdiction, the proceeding to restrain the 
suit, and to adjudicate on the rights of the 
parties, should have been taken by bill, and 
not by an informal and summary proceeding. 

1. I am inclined to think that the district 
court had jurisdiction in the case, under the 
first section of the bankruptcy act, which 
provides, that the jurisdiction thereby con- 
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ferred shaU extend to all controversies be- 
tween the bankrupt and any creditor or cred- 
itors, and, among other things, "to the as- 
certainment and liquidation of the liens, and 
other specific claims thereon," that is, on the 
assets, and, "to the adjustment of the various 
priorities and conflicting interests of all par- 
ties." In the present case, the proceedings 
were instituted in the supreme court of the 
state after the Kerosene Oil Company had 
been declared a bankrupt, and an assignment 
of its assets had been made. Whether or 
not it would be otherwise as to the jurisdic- 
tion, if the suit had been pending in the state 
court at the time of the institution of the 
bankruptcy proceedings, is a question I do 
not intend to determhie in this case. 

2. But, I am of opinion that the proceed- 
ing by the assignee against the Guaranty and 
Indemnity Company should have been by bill 
in equity, and not in this informal and sum- 
mary way. The 2d section provides, that 
the circuit cpurts shall have concurrent ju- 
risdiction with the district courts, of all suits 
at law or in equity, which may be brought 
by the assignee in bankmptcy against any 
person claiming an adverse interest, or by 
such person against such assignee, -touching 
any property, or rights of property, of the 
bankrupt, &c., but limits the suits, so that 
they must be brought within two years from 
the time the cause of action accrued for, or 
against, the assignee. The 8th section gives 
an appeal to the circuit court from the decrees 
o;f the ,^istj:ict court, iij all cases in equity, 
and a writ of error in cases at law, when tbe 
debt or damages claimed amount to more 
than five hundred dollars. The residue of 
the section applies pruicipally to the case 
of a creditor whose claim has been rejected 
or allowed by the district court in the course 
of the bankruptcy proceedings, and has no 
application to the present case, as the Guar- 
anty and Indemnity Company has not ap- 
peared as a creditor therein. The 9th section 
allows an appeal, or writ of error, from the 
circuit court to the supreme court, where the 
matter in dispute exceeds two thousand dol- 
lars. 

Now, under the 2d section of the act, and 
the concurrent jurisdiction there conferred, 
this proceeding might have been instituted 
in the circuit court. It is a proceeding by 
tbe assignee against a person claiming an 
adverse interest, within the very words of 
the section; and, it seems to me, that a fair 
interpretation of them would require the pro- 
ceeding to be a suit at law, or a bill in 
equity, as the case might be. If so, I think 
the proceeding should be the same in the 
district court It is by no means clear, that, 
upder the 8th section, an appeal would lie 
to the circuit court, from a decision of the 
district court, in the summary proceedings in 
the present case. 

I shall direct, therefore, that the petition 
of the assignee to the district court be amend- 
ed, and be filed as a bill in equity; that, on 
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serving a copy of tlie same on the attorney 
for the company, it shall plead or answer 
Tvithin and according to the rules and prac- 
tice of the court; that all proceedings he 
stayed, as respects the company, its officers 
and agents, in the foreclosure suit in the 
state court; and that all orders and pro- 
ceedings in the case, inconsistent with this 
order, be vacated and set aside. 

[NOTE. In accordance with the order ahove, 
the assignee did amend his petition so as to 
make the same a bill in -equity. To this hill the 
tjuaranty and Indemnity Company filed its an- 
swer. In January, 1875, a decree was entered 
in the district court adjudging that the Guaranty 
Oompany s mortgage was not a lien upon lie 
property of the bankrupt corporation, and en- 
joining the Guaranty Company from proceeding 
to foreclose the same (case is not reported). 
From this decree the defendant, the Guaranty 
Company, appealed to the circuit court, which 
reversed the district court, directing that the 
mortgaged property be sold, and the proceeds be 
applied to the debt of the Guaranty Company 
tease IS not reported). Prom this decree of the 
circuit court the assiguee appealed to the su- 
preme court. Mr. Justice Swayne delivered the 
opinion of the court affirming the decision of the 
circuit court, and holding that the mortgage in 
this case was given for a debt of the corporation, 
and not of one of its officers, and that the same is 
properly a hen upon the assets of the bankrupt 
corporation. The point as to the jurisdiction of 
the district court to grant injunction was not con- 
sidered in the supreme court. Jones v. Guaranty 
& Indemnity Co., 101 U. S. 622.] ^"^^^"'^y 



Case Wo. 7,7S7. 

KERP et al. v. MICHIGAN L. S. R. CO. et al. 

[6 Chi. Leg. News, 101.] 

Circuit Court, W. D. Michigan. 1873. 

Railroad Company— Appointment of Receiver 
— Appeakance without Objection — Conflict 
BETWEEN State and Federal Courts— CoMiTr 
—Citizenship of Parties— Appearance with- 
ODT Objection. 

1. The court considers what allegations, under 
the acts of congress, are necessary as to the citi- 
zenship of the parties in order to give the Unit- 
ed States circuit court jurisdiction. 
, 2. That under the act of 1839 [5 Stat. 321], 
jurisdiction is conferred over non-residents of the 
district where suit is brought if they voluntarily 
appear therein; that the suit can proceed against 
them if they voluntarily appear, or without them 
if they are not necessary parties. 

3. That if the Continental Improvement Com- 
pany is a necessary party, it having appeared gen- 
erally by solicitors, there is a waiver of exemp- 
tion from jurisdiction, and it is properly before 
the court for all the purposes of this suit. 

4. That the objection to the jurisdiction that 
all the bondholders are necessarily parties, that 
their citizenship must appear to be such as to en- 
title each and all to bring suit or be parties, and 
that as the bill of complaint shows two persons, 
one of Massachusetts and one of Illinois, to be 
bondholders who are not made parties, is met 
by rule 48 in equity, "sufficient parties are before 
tlie court to represent all adverse interests of 
plaintiffs and defendants in the suit"; that any 
decree must be without prejudice to the rights of 
all the absent parties. 

5. That if the tenant was not a party, that 
would not be an objection to the appointment of 
a receiver, to whom the tenant could be required 
to attorn and pay over the rents instead of paying 
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them to the mortgagor, but without power in 
such receiver to molest the possession of the 
tenant; that when the tenant is a party before 
the court a receiver of the mortgaged premises 
may be appointed. 

6. A bill was filed in the state court subsequent 
to this suit, and subsequent to service on the de- 
fendant railroad company, and subsequent to the 
motion for a receiver in this cour^ and the state 
court, on being advised of this suit and the motion 
m this court having precedence in point of time, 
before^ hearing the parties, dismissed the bill 
and discharged the receiver it had appointed: 
Hdd, that the state court, in dismissing the bill 
and discharging the receiver, very properly acted 
upon the rule o£ comity that where both state and 
federal tribunals have jurisdiction of the same 
subject matter of litigation, the one first put in 
motion and acquiring jurisdiction will be left to 
adjudicate between the parties. 

7. The court considers what will be heard on 
the motion for the appointment of a receiver, and 
js of the opinion that the case can not be heard 
on its merits, as at the final hearing. 

8- The court states for what causes a receiver 
will be appointed in a foreclosure suit. 
[<^ted in aiorris v. Brauchaud, 52 Wis. 191, 
8 N. W. 8So.] 

[This was a bill for foreclosure and for 
the appointment of a receiver, by Albert 
Kerp and Chester Warner, trustees, and 
Jeptha H. Wade, against the Michigan Lake 
Shore Railroad Company and the Continen- 
tal Improvement Company.] 

Norris & Blair, for complainants. 

Hughes, O'Brien & Smiley, for defendants. 

WITHBY, District Judge. Complainants 
filed their bill of foreclosure and applied for 
the appointment of a receiver to take pos- 
session of the road and property of the 
Michigan Lake Shore Railroad Company. 
At the hearing, under the order to show 
cause, numerous objections were urged in- 
vtdving the jurisdiction of the court and the 
right to have a receiver appointed. Com- 
plainajQts, Kerp and Warner, are trustees 
named in a mortgage covering the road, 
property and franchise rights of the rail- 
road company, and securing $880,000 of the 
company's indebtedness, in bonds of one 
thousand dollars each, dated December 1, 
1869, due In twenty years, interest at eight 
per cent., payable semi-annually on the first 
day of July and January each year. These 
bonds were sold upon the general market, 
and complainant Jeptha H. Wade, became 
and is the holder of one hundred bonds with 
interest warrants numbered from 1 to 100, 
both inclusive. A second mortgage to the 
same parties was made and executed June 
13th, 1871, covering the same property and 
interests, but drawn up with greater par- 
ticularity than the first, and designed to 
cm-e partial omissions and defects in the 
first mortgage. In case of neglect to pay 
principal or interest, or failure to fulfill anv 
of the covenants of the mortgage, the trus- 
tees are authorized to enforce the trust by 
taking possession through a receiver or other- 
wise. The railroad company had made de- 
fault in payment of interest upon all of said 
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coupon bonds since the first day of Jnly, 
1872; tlie amount of interest due and un- 
paid to complainant Wade is eight thousand 
dollars. He and other bondholders to a large 
amount, have made requisition upon the trus- 
tees for the enforcement of bondholders* 
rights. The bill is filed in the interest of, 
and to protect the just and equitable rights 
of, each and all of the bondholders who 
may desire to become parties to the bill of 
complaint; those not named in the bill, it 
is alleged, are, as to names and residence, 
unknown to complainants, save two, whose 
names are given. The property and rights 
conveyed by the two mortgages are alleged 
not to be worth the amount of indebtedness 
secured thereby; the railroad corporation is 
insolvent and irresponsible and in possession 
by themselves, their tenants and lessees, of 
the rights, properties and franchises; and 
the mortgaged premises a slender and scanty 
security. 

The Continental Improvement Company is 
"a corporation created under and by the 
laws of the state of Pennsylvania, but hav- 
ing offices, officers and doing business with- 
in this state and district, and have, or claim 
to have, rights and interests in the premises 
as tenants, lessees or subsequent purchasers, 
incumbrancers or otherwise." Defendants 
have appeared by their solicitors; the rail- 
road corporation has answered, the other 
defendant has demurred. It is first objected 
to the jurisdiction, that, as to "the Conti- 
nental Improvement Company" there is no 
sufficient averment of citizenship. If the bill 
sets forth facts from which citizenship of 
the parties may be presiuned or legally in- 
ferred, it is sufficient The obvious mean- 
ing of the averment that "the Continental 
Improvement Company is a corporation un- 
der and by the laws of the state of Pennsyl- 
vania," is that it is a citizen of that state. 
ilarshaU v. Baltimore & O. B. Co., 16 How. 
[57 U. S.] 329; Ohio & M. R. Co. v. Wheeler, 
1 Black [66 TJ. S.] 286; Paul v. Virginia, 
8 Wall. [75 U. S.] 168; IT. S. Exp. Co. v. 
Kountze, 8 Wall. [75 U. S.] 342; Jones v. 
Andrews, 10 Wall. [77 U. S.] 331; Chicago 
& N. W. By. Co. V. Whitton, 13 Wall. [80 
TJ. S.] 283. 

It is fm-ther objected, that if the Conti- 
nental Improvement Company is a citizen 
of Pennsylvania, and a necessary party de- 
fendant, then, not being a citizen of the 
state where suit is brought, and plaintiffs 
not being citizens of this state, there is no 
jurisdiction as to such company. The judi. 
ciary act of 1789 [1 Stat. 73] invests this 
court with jurisdiction of cases only where 
the suit is between a citizen of the state 
in which suit is brought and a citizen ot 
another state, and declares that no civil suit 
shall be brought before the TJ. S. circuit 
court against an inhabitant of the United 
States by original process, in any other dis- 
trict than that whereof he is an inhabitant, 
or in which he shall be found at the timt 



of serving the writ. Neither the complain- 
ants nor the Continental Improvement Com- 
pany are citizens of this state, and this de- 
fendant was not found in this state at the 
time of serving the writ. Service on an 
agent of such corporation, was not service 
on the company; and, according to the cases 
decided under the act of 1789, each of the 
plaintiffs, if more than one, must be able 
to sue each of the defendants, if more than 
one. The plaintiffs here are residents of 
States other than Michigan, and while they 
might, under that statute, sue the Michigan 
Lake Shore Bailroad Company, a citizen ot 
Michigan, they could not sue the Continental 
Improvement Company, a citizen of Penn- 
sylvania. But the act of February 28, 1839 
(5 Stat. 321, 322, § 1), confers jurisdiction over 
non-residents of the district where suit is 
brought, if they voluntarily appear therein; 
the suit can proceed against them if they 
volimtarily appear, or without them if they 
are not necessary parties. Jones v. Andrews, 
10 Wall. [77 U. S.] 327. If the Continental 
Improvement Company is a necessary party, 
it having appeared generally by solicitors, 
there is a waiver of exemption from jurisdic- 
tion, and it is properly before the court for 
all the purposes of this suit. Jones v. An- 
drews, supra. 

Again it is objected to the jurisdiction 
that all the bondholders are necessary par- 
ties; that their citizenship must appear to 
be such as to entitie each and all to bring 
suit or be parties; and that, as the bill of 
complaint shows two persons, one of Mas- 
sachusetts and one of Illinois, to be bond- 
holders, who are not made parties, there is 
a twofold objection here to jurisdiction. Bule 
48 in equity controls the practice of this 
court, and this objection is met by it. "Suf- 
ficient parties are before the court to rep- 
resent all adverse interests of plaintiffs and 
defendants in the suit." Any decree must 
be without prejudice to Ihe rights and claims 
of all the absent parties. The bill is filed 
by complainants in their own behalf, and of 
such others in interest as may choose to 
come in, and states that there is a large 
number of bondholders whose names and 
places of residence complainants have no 
means of ascertaining. 

Objection is made to appointing a receiver 
because the Continental Improvement Com- 
pany is in possession as tenant of the moit- 
gagors, and it is claimed the extent a court 
will go in such case is to order the tenant 
to attorn to the mortgagee. If the tenant 
was not a party before the court, that woula 
be no objection to the appointment of a 
receiver to whom the tenant could be re- 
quired to attorn, and pay over the rents 
instead of paying them to the mortgagor, 
but without power in such receiver to molest 
the possession of the tenant. When, how- 
ever, the tenant is a party before the court, 
a receiver of the mortgaged premises may 
be appointed. Edw. Rec. 358. See Sea Ins. 
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Go. T. Stebbins, 8 Paige, 565. Any other 
view would place it in the power of a mort- 
gagor, by leaving the mortgaged property, 
to greatly jeopardize the security and in- 
terests of a mortgagee. It is said, also, that 
a receiver appointed by a state court is in 
possession of the premises and properties, 
and therefore this court will not appoint 
one, or do anything to disturb the receiver 
of the state tribimal. But it appears that 
the suit in the state court, in which a re- 
ceiver was appointed, was brought there 
subsequent to this suit being brought here, 
and subsequent to service on the defendant 
railroad company, and subsequent to the 
motion here for a receiver. It further ap- 
pears that the state comt, on being advised 
of the suit and motion in this court, having 
precedence in point of time, before hearing 
the parties, granted an order discharging 
the receiver in the state court, and dismissed 
that bill. It is evident, therefore, that this 
coui-t is not restricted in its action by what 
has been done in the state court, nor would 
it be, under the facts, if that court had 
not discharged its order appointing a re- 
ceiver. The state court has, however, very 
properly, it seems to me, acted upon the rule 
of comity, that where both state and fed- 
ei-al tribunals have jurisdiction of the same 
subject-matter of litigation, the one first put 
in motion and acquiring jm-isdiction will be 
left to adjudicate between the parties. 

A still fuither objection is that a receiver 
will not be appointed where the proceed- 
ings under which the bonds and mortgages 
were made and issued are impeached. The 
showing by defendants is the affidavit of the 
secretary of the railroad company, stating 
that affiant has made search, and is not 
able to find a record of authority given by 
the stockholders to the board of directors, 
or any officer or officers, of said company, 
to execute the mortgage or issue the bonds 
in question. It is urged that by the laws 
of Michigan, under which the Michigan Lake 
Shore Railroad Company was organized, a 
corporation is alone authorized to bond and 
mortgage its road and franchises. 1 Comp. 
Laws 1871, p. 760, par. 2323. The court is 
not disposed, on this motion, and resting 
upon the single item of negative proof, as 
to the want of a record of action on the 
part of the corporation through its stock- 
holders authorizing the bonds and mort- 
gages, to decide a question involving the 
validity of the securities. As regards cred- 
itors (if any other than those secured by 
these bonds and mortgages), the question 
would cei-tainly be a grave one. If the cor- 
poration never authorized the execution of 
the securities as against the railroad cor- 
poration, the question may or may not as- 
sume equal importance. If authority from 
the stockholders was necessary, and was not 
given, still there may have been subsequent 
acts of ratification. The question is vital, 
and ought not to be decided until there is i 
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opportunity to place all the facts before the 
court at the final hearing. The mortgages 
and bonds, as set out in the bUl, purport to 
be the acts of the corporation, and are 
averred to be such. It does not seem to 
me that on this motion the case can be 
heard on its merits, as at the final hearing. 
Finally, it is objected that the bill fails 
to maJie out a case on the merits for a 
receiver, and reference is made to numerouf* 
authorities. The rule asserted is that a re- 
ceiver will not be appointed unless there has 
been abuse, or is danger of abuse, on the 
part of the mortgagor or party in posses- 
sion. Receivers are not appointed as a mat- 
ter of course, but it rests in the sound dis- 
cretion of the court Whether the power 
will be exercised depends always upon the 
facts and rights as they appear before the 
court There is a multitude of cases show- 
ing where the power has, and where it has 
not, been exercised, each case depending on 
its particular facts and circumstances. 

From the decided cases, the general rule, 
which should govern, is abundantly illus- 
trated. One ingredient to justify the ap- 
pointment of a receiver in a case of fore- 
closure of mortgaged premises is that the 
security is inadequate; this the bill avers. 
Another, that the party to the suit is in 
possession by himself or his tenant and the 
proper parties before the court; such is 
this case. Again, the mortgagor or party 
personally liable for the debt must be shown 
to be irresponsible for any deficiency on 
sale of the mortgaged premises; this the 
bill shows. A large amount of interest is 
overdue and unpaid. From the case before 
the court, it would seem the interest must 
be met from the earnings of the road, ana 
yet the net earnings are not applied. Is it 
not an abuse on the part of the mortgagors, 
if insolvent that the net earnings are not 
applied to the interest? What excuse ex- 
ists for the omission? The obligation of the 
mortgagor is common to all mortgagors, viz. 
to meet its accrued indebtedness, and, if its 
only means with which to meet the interest 
are not thus applied, such neglect of a para- 
mount obligation is little less than an abuse 
which will justify the appointment of a 
receiver, in connection with all the facts in 
this case. The mortgage provides that, in 
ease of default in payment of any interest 
or principal of the secured debt, the trus- 
tees may take possession of the road and 
property, in pei-son or by a receiver, and 
operate the road. The court is of opinion 
that a receiver should be appointed with 
the usual powers in such cases. The order 
may be drawn and submitted to the court 
for approval. Mr. D. P. Clay is nominated 
by complainants for receiver, and he would 
seem to be a proper person, having experi- 
ence in railroad management. Unless valid 
objections exist, of which the court is not 
now advised, his appointment would appear 
judicious, and will be made. I will, how- 



[14 Fed. Cas. page 385] 



(Case No. 7,728) KERR 



ever, hold the question, and give the de- 
fendants opportunity to present objections 
and be heard, and, if necessary, refer the 
subject to a master. 



Case Ko. 7,728. 

In re KERR. 

[2 N. B. n. 388 (Quarto, 124); i 2 Am. Law T. 
Rep, Bankr. 39-] 

District Court, W. D. Missouri. March, 1869.' 

Bankhuptcy — Judgment Creditor — Soltekct o? 
Debtor. 

Creditors holding a judgment may order execu- 
tion to issue and levy upon and sell the property 
of their debtor, and the bankrupt law fof 1867 
(14 Stat. 517)] will protect them in the advantage 
thus secured, although they may have had, at the 
time of ordering the execution, doubts as to the 
solvency of the debtor. 

[Cited in Re Dunkle, Case No. 4,160.] 

W. W. Kerr was a merchant of JefiCerson 
City. A. Johnson & Co., of St. Louis, obtain- 
ed a judgment against him on the 8th of Au- 
gust, loo3. Other large claims were held 
against him in St. Louis, upon Tvhieh suit 
was threatened. In his embarrassment, Kerr 
went to St Louis and called a meeting of his 
creditors, including A. Johnson & Co. All 
attended and heard from Mm a statement of 
his condition, financially. A. Johnson & Co. 
stated the condition of their claim; that it had 
matured into judgment, and, retiring, took 
no further part in the creditors' meeting; but 
at once, by telegraph to their attorneys here, 
caused execution to issue and levy to be 
made, which was done on the 20th of Au- 
gust, 1868. On the same day the creditors of 
Kerr participating in the meetings ordered 
him to go into bankruptcy. This he did, filing 
his petition August 2oth, 1868. On the 28th 
of August, 1868, he was declared and ad- 
judged a bankrupt. The levy was made on 
the goods in the store, and the day after, by 
advice of counsel, it was closed by Mr. Kerr. 
Johnson & Co. were first made acquainted 
with the fact that they had obtained judg- 
ment, by Mr. Kerr himself, on the 28th of 
August. But they had, however, given in- 
structions to their agents here in due time. 
Their judgment was for one thousand sis 
hundred and twenty-four dollars and fifty- 
four cents. Action was brought by Charles 
F. Lohman, assignee of Kerr, petitioning the 
court to declare the levy void and of no ef- 
fect, and for an order directing the sheriff 
of Cole county, who had made the levy, to 
deliver the goods levied upon to the assignee. 
It was alleged in the petition that Johnson 
& Co., at the time of ordering the execution, 
knew that Kerr was insolvent, and was about 
to go into bankruptcy; and that levy and 
seizure was made to hinder and delay cred- 
itors, to give Johnson & Go. a preference, and 
prevent an equal distribution of assets under 

1 [Reprinted from 2 N. B. R. 388 (Quarto, 124) 
by permission.] 

14FED.CAS. — 25 



the bankrupt law. This respondents deny, af- 
firming that all that was done was in a bona 
fide effort to collect an honest debt due. 

KREKEL, District Judge. The question to 
be decided is, had Johnson «& Co. a right, un- 
der the bankrupt law, to order out an ex- 
ecution and direct a levy to be made on tlie 
goods of the bankrupt after ihe interview 
with Kerr, at the time the latter called his 
creditors together for the purpose of making 
terms with them? The court affirms their 
right to do so. To hold otherwise would de- 
prive them of the advantages gained by their 
diligence. Though it be true that the bank- 
rupt law primarily aims at an equal dis- 
tribution of the bankrupt's estate, yet it can 
only mean to effect such distribution among 
creditors who stand in the same relation to 
the debtor. Johnson & Co. had no lien on the 
personal property of Kerr by virtue of their 
judgment, for, under the statutes of Missouri, 
to obtain a lien on personal property an actual 
seizure thereof is required. Yet their claim, 
having matured into a judgment, was in a 
better condition to enforce payment than the- 
claims of creditors having simply notes or 
open accounts against Kerr. Johnson &, Co. 
could at any time have taken out an execu- 
tion, and by a levy secured their debt. None- 
of ttie other creditors could have done this. 
The provisions of the bankrupt law counte- 
nance, rather than discourage, diligence in the- 
coUection of debts; and next, to the equal 
distribution of the assets of the bankrupt, its 
special aim seems to be to inculcate and en- 
force prompt payment of liabilities, and in or- 
der to secure that object furnishes suitable 
remedies. Though Johnson & Co., at the time- 
of ordering out the execution, may have doubt- 
ed the solvency of Kerr, they were not bound 
to surrender, to the rest of the creditors, the 
superior means they had gained to collect 
their debts, by virtue of the judgment they 
had obtained, or to lose the benefit thereof 
by inactivity. The judgment against xsCerr 
wajs obtained on the 8th day of August, 1868, 
and the execution ordered out and levy made 
on the ISth day of the same month. 

The petition for the benefit of the bankrupt 
act was filed by Kerr August 2oth, 1868, and. 
he was declared a bankrupt August 28th,- 
1868, so that the levy was made prior to filing- 
the said petition, and to the adjudication or 
bankruptcy. Had there been such delay im 
ordering out the execution and making the- 
levy as to leave it doubtful in the minds of 
the court, whether the suit was really insti- 
tuted to collect debts at that time, a question 
would have arisen as to whether a creditor 
in the condition of Johnson & Go. would be 
permitted to sleep upon the advantages gain- 
ed, to the injury of other creditors. Were a 
creditor, for instance, to obtain a judgment 
for an amount large enough to absorb the 
greater portion of the assets of his debtor^ 
and hold or use such judgment for the pur- 
pose of preventing or obstructing other cred- 
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itors in the collection of their debts, courts 
would see that no undue advantage was tak- 
en. There is nothing in this ease to justify 
the conclusion that Johnson & Co. had any 
puch Intention or design. What they did ap- 
pears to have been done in the legitimate 
pursuit of the collection of an honest debt, 
and the advantages obtained by their dili- 
gence they must be permitted to enjoy. The 
estimated value of the goods levied on being 
greater than was supposed to be necessary 
to satisfy the execution, the court heretofore, 
on application, ordered the sheriff to deliver 
them to the assignee, directing the latter to 
•dispose of them, but to hold the proceeds 
thereof subject to the order of this court It 
is now ordered and adjudged that Chas. F. 
I.ohman, assignee, pay out of the proceeds 
aforesaid, the amount of the judgment, in- 
terests, and costs, of A. Johnson & Co., and 
that the balance of the proceeds be consid- 
ered as part of the estate of said bankrupt, 
and dealt with accordingly. 



Case No. 7,729. 

In re KERR et al. 

[9 N. B. R. 566.] i 

District Court, South Carolina.2 1873. 

Bankkuptot — Assignment of Homestead — 
Homestead Act— After- Costkacted Debts. 

1, The debts of A. were mostly contracted in 
1866 and 1867. and an adjudication in bankrupt- 
cy, and the assignment of a homestead was prior 
to the passage of the act of March 3d, 1873 [17 
Stat. 577]. Held, that the rights of the parties 
in a proceeding in bankruptcy are fixed at the 
date of the adjudication and that, at the date 
of adjudication in this case no homestead in land 
could have been allowed, as most of the debts 
were contracted prior to the new constitution of 
South Carolina, passed in 1868, and the various 
acts of the legislature, passed in accordance with 
the provisions of that constitution. 

2. Ordered, that the assignment of a homestead 
be vacated, and that the assignee without delay, 
sell the lots assigned as a homestead, after giving 
the usual public notice. 

EIn the matter of Kerr & Roach, bank- 
rupts,] 

BRYAN, District Judge. There are many 
points raised in this case, only a few of which 
need be considered, in order to reach a con- 
clusion upon the issue before the court The 
following are the admitted facts in the case: 
(1) The debts due the petitioners were con- 
tracted in 1866 and 1867. (2) The adjudica- 
tion in banki-uptcy and the assignment of 
homestead in land by the assignees in bank- 
ruptcy were prior to the passage of the act 
of the 3d March, 1873. Now without con- 
sidering the question of how far congress has 
the power of passing laws of a retrospective 
effect, that affect rights already vested, I am 
of the opinion that the rights of the parties 

1 [Reprinted by permission.] 

2 [District not given.] 



in a proceeding in bankruptcy are fixed at the 
date 'Of the adjudication. At the date of ad- 
judication no homestead in land could have 
been allowed to the bankrupts as the debts 
of Hutchinson and Roach, and also many 
other creditors had been contracted prior to 
the constitution of South Carolina of 1868, 
and the acts of the legislature passed in ac- 
cordance with the provisions of that consti- 
tution. Gunn V- Barry [15 Wall. (82 U. S.) 
610]. If no homestead could be allowed un- 
der the state laws, it follows, that neither the 
bankrupt act, nor the act of June, 1872 [17 
Stat 334], can give these bankrupts a home- 
stead in land. The late decision of Bond, J. 
(In re Dillard [Case No. 3,912]) fully confirms 
these views. It is, therefore, ordered that the 
assignment of homestead in land be vacated; 
and that the assignees do, without delay, sell 
for cash the lots assigned as homestead, after 
giving the usual public notice; and that the 
proceeds of such sale be applied in accord- 
ance with the orders heretofore made in this 
case. 



Case No. 7,730. 

KERR V. FORCE. 
[3 Cranch, C. 0. 8.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1826. 
Pleading at Law — Construction of Libelous 
Words— Plea of Justification — Constkuction 
of Averments in Plea — Effect of Issue 
Joined— Demurrer to Plea — Judgment Nil 
Digit — Libel — Charge of Crime — Moral 
Obliquity. 

1. In an action upon the case for a libel, if the 
plaintiff avers that the words amount to a charge 
of forgery; and if the words under the circum- 
stances stated in the declaration, are capable of 
that construction, the defendant if he would jus- 
tify, must in his plea justify the words to that 
extent, and show in his plea, a clear case of for- 
gery. 

2. Whether the words are, under the drcum- 
etances stated in the declaration, capable of such 
a construction, is a question of law to be decided 
by the court. 

3. Whether the defendant used them in that 
sense, and intended Jiereby to charge the plain- 
tiff witti forgery, is a question of fact, arising 
upon the plea of not guilty, and exclusively to be 
decided by the jury upon all the circumstances 
in evidence before them. This question cannot 
arise upon the issue joined upon the plea of jus- 
tification, because, by joining issue, the plaintiff 
has admitted the plea of justification to be good, 
if true. 

4. The rule for construing words in a libel, dif- 
fers from the rule for construing averments in a 
plea. In the former case, the rule is that the 
words shall be understood by the court and jury 
in that sense which the author intended to con- 
vey to the minds of his hearers as evinced by all 
the circumstances of the case; but the rule of 
construction as to pleas, and especially as to 
pleas in justification of libel, is, liat they shall 
be taken most strongly against the party plead- 
ing; and that a man shall not justify by intend- 
ment; but every thing must be precisely alleged. 

5. The court, in considering a plea, cannot in- 
fer one fact from another, as a jury may, but 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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is as much restricted to the ijrecise facts, as it 
is in considering a special verdict. 

6. A plea in justification of libel must be "cer- 
tain to a certain intent in general." It is, there- 
fore, not true that a reiteration, in the plea, of 
the words, contained in the libel, with an aver- 
ment that they are true, will be a good justifica- 
tion, unless the words of the libel should be so 
precise as to contain within themselves every 
thing that can be inferred from them. 

7. The matter alleged in the justification to be 
true, must in every respect, correspond with the 
imputation complained of in the declaration. 

8. In order to ascertain what is the imputation 
contained in a libel, the court must understand 
the words in the sense in which they think the 
writer intended they should be understood by 
those who should read or hear them. 

9. If a man, in a libel, says that he believes 
that another person committed a certain crime, 
his belief, although sincere, is no justification. 

10. It is actionable in a libel, to charge the 
plaintiff with fraudulently deceiving a person 
as to a fact so as to induce him to indorse a note 
for a larger sum than he intended. 

11. In considering the language of a plea in 
justification, the court is not at liberty to exer- 
cise the same latitude of construction and in- 
ference as it may in considering the words of 'a. 
libel. It is not permitted to draw any inference 
of fact from the facts stated in the plea. 

12. If the libel charge the plaintifiE with devis- 
ing slanderous accusations against a person, 
the plea in justification is defective if it does 
not aver that the plaintiff did devise slanderous 
accusations against him; and if it does not set 
forth liie particular accusations devised- 

13. If the libel charge the plaintiff with moral 
obliquity, the plea in justification is defective if 
it does not set forth any acts of moral turpi- 
tude. 

14. The expressions "unfairly and secretly 
computed," "unjustly and unfairly attempted," 
and "artfully and purposely framed," used in a 
plea of justification, and in regard to the official 
act of a cashier, do not necessarily imply moral 
obliquity. 

15. Upon leave given to the defendant to 
amend his pleadings, the court will not receive 
pleas in justification, which do not contain a 
justification of what they profess to justify. 

16. Where the plea professes to answer only 
a part of the actionable matter charged in the 
count, if the plaintiff, by his replication or de- 
murrer, treat it as a plea to the whole matter, it 
is a discontinuance. But if the plaintiff, by his 
replication or demurrer, treat it as a plea to that 
part only which it purports to answer, it is no dis- 
continuance; provided that at the time of reply- 
ing or demurring, he take judgment by nil dicit 
for that part of the count which is unanswered 
by the plea. 

17. When several distinct and independent 
pleas are pleaded to different and separate parts 
of a count, the pleas are not double, and do not 
require the aid of the statute; and if the plain- 
tiff may reply, or demur, to each plea, and take 
judgment by default, or nil dicit, as to all the 
matter not covered by each plea, in succession, so 
as ultimately to get judgment for all the matter 
contained in his declaration; yet, by the same 
process, the defendant, if his pleas are all good, 
and the issues or demurrers should be decided in 
his favor, will have made out a complete bar to 
the whole of the same matter; and as tiie final 
judgment of the court must be given upon the 
whole record, that judgment must be for the de- 
fendant, 

18. Where several distinct and valid pleas in 
bar, are by the leave of the court, under fiie stat- 
ute, pleaded to the same count, and issues taken 
thereon; if one of the issues be found for the 



defendant, and the resid,ue for the plaintiff, yet 
the judgment must be for the defendant. 

19. So if several distinct and valid pleas be, by 
the leave of the court, pleaded to one and the 
same part of the count, and issues be taken there- 
on, and one of tibe issues be found for the de- 
fendant, the judgment, as to so much of the 
count as is answered by the plea, must be for the 
defendant, although the other issues be found 
for the plaintiff. 

20. Where there are separate and distinct pleas 
to different parts of the count, and issues taken 
thereon, and some of the issues are found for 
the plaintiff and some for the defendant, several 
damages should be assessed, and judgment will 
be rendered for the plaintiff as to the issues found 
for him; and for the defendant, as to the issues 
found for him. 

21. And if, instead of taking issue, the plain- 
tiff should demur to those pleas, (as he may safe- 
ly do, without fear of a discontinuance, if he con- 
fines his prayer for judgment on the demurrer to 
so much of his count, as the plea professes to an- 
swer, and prays judgment by nil dicit for the res- 
idue,) and some of the demurrers should be de- 
cided in favor of thp plaintiff, and some in favor 
of the defendant, the plaintiff would have judg- 
ment, and a writ of inquiry of damages, as to 
those decided in his favor, and the defendant 
would have judgment upon the others. 

22. If it appears, upon the whole record, that 
any actionable part of the plaintiff's declaration 
remains unanswered by a sufficient plea, the 
plaintiff must have judgment for so much, if he 
shall have prayed judgment at the proper time so 
as to avoid a discontinuance; but if it appears, 
from the whole record, that every actionable 
part of the declaration had been fully answered 
by a valid plea in bar, the truth of which has 
either been admitted in the pleadings or found 
by the jury, the judgment must be for the de- 
fendant. 

23. If some of the several matters pleaded be 
good justifications of what they profess to justify, 
and others be not, the plaintiff must demur to the 
latter, and plead over to the others. If he were 
to demur to the whole as one plea, and one of the 
several matters pleaded should be a good justifica- 
tion of what it purports to justify, the demurrer 
must be overruled in the same manner as a de- 
murrer to a whole declaration would be overruled 
if any one of the counts should be good. 

24. If an entire plea do not answer the whole 
count, or if a plea to a part of a count do not 
answer the whole part which it professes to an- 
swer, it is bad upon demurrer, and cannot derive 
aid from any other plea; but when a plea to a 
part of a count is an answer to such part, it 
needs no aid from any other plea; it is sufficient 
for all that it professes to answer. 

25. If a plea be a good justification of what it 
purports to justify, the plaintiff cannot treat it 
as a nullity, and take judgment by nil dicit, for 
the whole matter contained in his declaration. 
He must demur or reply to the plea, and take 
judgment by default for what remains unan- 
swered. 

26. If the plaintiff demurs to the plea, and 
prays judgment for the whole matter in his dec- 
laration, he admits that the defendant has an- 
swered to the whole matter, but answered badly; 
and as the plea professes to answer only part 
of that matter, the plaintiff, by such demurrer, 
impliedly abandons all that part which the plea 
does not profess to answer, and titerefore dis- 
continues his suit for so much; and a discontin- 
uance as to part, is a discontinuance as to the 
whole. 

27. It is actionable in a libel, to charge the 
plaintiff with such matters "as induce an ill 
opinion to be had of the plaintiff." such as, to 
charge him with maliciously devising slanderous 
accusations against a third person. 
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28. A charge of moral obliquity must be proved 
by some act done mala. fide. 

29. A man cannot defame in one sense and jus 
tify in another. 

30. The dictum of Starkie, "that the same de- 
^ee of certainty and precision are required in 
this plea as are requisite in an indictment or in- 
formation," is not supported by the cases which 
he cites to confirm it. All the certainty that is 
required, is, that the plea shall contain a clear 
and distinct statement of the facts which consti- 
tute the ground of defence, so that they may be 
understood by the party -who is to answer them, 
by the jury who are to ascertain the truth of the 
allegations, and by the court who are to give 
judgment. 

31. An averment that the plaintiff did falsely, 
fraudulently, and unlawfully, alter a note so as 
materially to change the terms and conditions 
thereof, is a good plea in justification of a charge 
of forgery. 

32. If there be judgment for the plaintiff upon 
demurrer to some of the defendant's pleas, and 
if issue of fact be joined upon the defendant's 
other pleas, the jury impanelled to try the issues 
of fact may be charged to assess the plaintiff's 
damages upon the judgment upon the demurrers, 
in case they should find the issues of fact for the 
plaintiff; but this does not give the plaintiff a 
right to open and close the argument to the jury 
where the defendan* holds the affirmative of all 
the issues of fac*^. 

[Approved in Murray v. Mason, Case No. 9,- 
966.] 

Action upon the case for a libel; plea in 
justification, and general demurrer, and join- 
der. 

The declaration contains two counts. 

The first count, after averring the plaintiflE's 
good character, and denying that he had ever 
been guilty of fraud or forgery, recites, that 
whereas a certain Mrs. Moulton, or MaiT G. 
Moulton had become indebted to the plaintifC 
[Alexander Kerr] in the sum of $125 for sis 
months' rent of the plaintiff's house in Wash- 
ington, which became due on the 15th of Sep- 
tember, 1823; and being so in arrear the 
plaintiff stated an account thereof on the 10th 
of December, 1823, and by warrant of dis- 
tress on that day authorized and directed a 
certain E. D. to collect the same and if nec- 
essary to distrain therefor, ■which distress 
was levied on her goods, on the premises, 
which were, by the officer making the dis- 
tress, locked up in a room of the said house, 
and so continued unsold on the premises until 
the 15th of December, when, according to the 
terms of the lease, another quarter's rent, 
amounting to ?62.50, had become due, so that 
there was due, on that day, to the plaintiff, 
from the said Mary, $187.50, for three quar- 
ters' rent, and the said Mary, being unable to 
pay the same, prevailed on the plaintiff to 
agree to take her promissory note, payable at 
three months from the said 15th of Decem- 
ber, for the amount of tbe rent so due, with 
the indorsement of J. Q. Adams thereon, and 
prevailed on the said J. Q, A. to indorse the 
said note; in pursuance of which agreement 
the said note was so drawn and indorsed as 
aforesaid to the plaintiff who received the 
same and released the said goods which had 
been disti-ained. The said note, bearing date 



on the 15th of December, 1823, for the pay- 
ment of $187.50, three months after date to 
the order of John Q. Adams, Esq., for value 
received by nine months' rent to date, was, 
by the plaintiff, before it became payable, de- 
posited for collection* in the Bank of the Me- 
tropolis, in Washington, of which bank the 
plaintiff then was, and stiU is the cashier, 
and was afterwards protested for non-pay- 
ment. "Previous to the indorsement and ac- 
ceptance of the said note, the said J. Q. Ad- 
ams had objected to the amount thereof and 
a letter had been written by the plaintiff to 
Mrs. Adams, explaining and removing the 
said objection, which appears in the libel 
hereinafter mentioned." Yet the said defend- 
ant [Peter Force], well knowing, &c., and 
wickedly and maliciously intending to injure 
the plaintiff in his good name &c. "and to 
cause it to be suspected and believed that the 
said plaintiff had been guilty of fraud, false- 
hood and forgery, and to subject him to the 
pains and penalties of the laws of the United 
States and of the said District, made and pro- 
vided against persons so offending, and to 
vex," &c., heretofore, namely, on the 27th of 
October, 1824, at &c., falsely, wickedly, and 
maliciously, did publish, &c., of and concern- 
ing the plaintiff, and of and concerning the 
said rent so due as aforesaid, and of and con- 
cerning the said warrant of distress, and the 
levying thereof hereinbefore stated, and of 
and concerning the said promissory note 
drawn and indorsed and received by the 
plaintiff on account of the said rent as here- 
inbefore stated, and deposited for collection 
in the said bank as aforesaid, and of and con- 
cerning the conduct and doings of the said 
plaintiff in relation to the said rent, war- 
rant, and distress, and promissory note afore- 
said, a certain false, scandalous, malicious^ 
and defamatory libel, containing amongst 
other things, the false, scandalous, malicious, 
defamatory, and libellous matter following, 
of and concerning the said plaintiff, and of 
and concerning the said rent, warrant, dis- 
tress, and promissory note aforesaid, and of 
the actings and doings of the plaintiff in rela- 
tion thereto, that is to say, — "Mr. Alexan- 
der Kerr," (meaning the plaintiff,)— "This, 
gentleman has lately shown himself studious 
to emerge from the obscurity in which he has 
so long moved, and to which he has been in- 
debted for the safety in which he has moved, 
to seek a notoriety which must lead to his 
destruction. We," (meaning the defendant,) 
"have been reluctant to make ourselves the 
instruments of his exposure. We have per- 
mitted him, for months past, to exercise his 
ingenuity and to obey the dictates of his ma- 
lignant heart, in devising slanderous accusa- 
tions against Mr. Adams in silence; we had 
hoped that a consciousness of his own moral 
obliquity, and of the invulnerable nature of 
the character which he assailed," (meaning 
the character of the said John Q. Adams) 
"would have taught him to desist; but he 
has been blind to the consequences of calling 
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down upon him the eye of the public; so true 
is the Latin adage, that quern Deus vult per- 
dere, prius dementat" And also this other 
false, feigned, malicious, and defamatory, li- 
bellous matter, of and concerning the said 
plaintiff, and of and concerning the warrant 
of distress and promissory note before men- 
tioned, following; that is to say, "It is ob- 
servable that the original warrant" (the 
aforesaid warrant of distress meaning) "now 
in possession of Mr. Adams, and which we 
have seen, bears marks of alteration not al- 
together immaterial to the consciousness of 
Mr. Kerr. The word 'Mr.,' at the head of it, 
was evidently first written Mrs., and after- 
wards altered to Mr. The words, 'rented by 
Mrs. Moulton,' at the end, also in the hand- 
Avriting of Mr. Kerr, are in a different ink 
from the rest of the warrant, and were ob- 
viously written at another time. When the 
alteration was made does not appear. It 
came thus into the possession of Mr. Adams. 
We shall have occasion, before we are done, 
to speak of other alterations by Mr. Kerr, 
of other documents which it will, perhaps, 
not be so easy for him to explain." Also 
these other false, scandalous, malicious, de- 
famatory, libellous matters following, of and 
concerning the plaintiff, and of and concern- 
ing the said promissory note, and the said 
warrant of distress, and the said letter from 
the said plaintiff to the said Mrs. Adams in 
answer to the objections of the said John Q. 
Adams to the amount of the said note appear- 
ing in the said libel, or publication, that is to 
say,— "This letter" (meaning the letter of the 
plaintiff aforesaid) "It will be observed, cau- 
tiously avoids all mention of the sum for 
which the furniture had been distrained; and 
by separating the account for six months 
furnished to Mrs- Moulton, and the statement 
that there was now due nine months' rent, 
from the assertion that he had the goods 
locked up in the house, to bring her to a set- 
tlement, induced Mr. Adams to believe that 
Mrs. Moulton had mistaken the account, first 
furnished her by Mr. Kerr for the sum for 
which the fm*niture was distrained, and that 
it was really under distress for the whole 
sum of $187.50. Under that impression Mr. 
Adams put his name upon the note; and it 
was not until after it had been protested, 
that by the production of the warrant of dis- 
tress itself, he discovered the deception." 
(Meaning that said plaintiff had by said let- 
ter and note, practised a fraud and deception 
on the said John Q. Adams.)/ "This was the 
deception" (meaning the said falsely alleged 
fraud and deception) "at which Mr. Adams 
expressed his indignation at the bank." Al- 
so these other false, scandalous, malicious, 
defamatory, libellous matters following, of 
and concerning the said plaintiff, and of and 
concerning the said promissory note, and of 
and concerning the actings and doings and 
statements of the said plaintiff in relation 
thereto, that is to say,— "We come now to the 
most unpleasant part of our task, to bring 
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an accusation against Mr. Kerr, which, if 
true, must not only destroy all faith in his 
statements, but fix an indelible stain on his 
moral character;— if not true we hold our- 
selves ready to answer, for the slander, to 
the laws of our country. We now distinctly 
charge Mr. Kerr with altering the note 
signed by Mrs. Moulton, and indorsed by Mr. 
Adams after it was so signed and indorsed 
and while in bank. We believe, too, the al- 
teration was such an one as to change the 
terms and conditions of the note" (meaning 
the terms and conditions of the promissory 
note aforesaid; and meaning thereby that the 
plaintiff had altered falsely and fraudulently 
the said note, so as to change the terms and 
conditions thereof, and had therein and there- 
by committed forgery.) 2 

2d count And the said plaintiff further 
saith, that the said defendant further con- 
triving, and falsely and maliciously intend- 
ing as aforesaid, to injure the plaintiff as 
aforesaid, did, heretofore, namely, on the 27th 
of October, 1824, at &c., falsely, wickedly, 
and maliciously publish, and caused to be 
published, a certain other false, scandalous, 
malicious, and defamatory libel of and con- 
cerning the plaintiff and of and concerning 
the said promissory note in the first coimt 
hereof before mentioned, containing among 
other things the false, scandalous, malicious, 
defamiatory, libellous matter following, of 
and concerning the said plaintiff, and of and 
concerning the said promissory note, that is 
to say: "He altered the aforesaid note, signed 
by airs. Sloulton and indorsed by Mr. Ad- 
ams, falsely and fraudulently, so as to change 
the terms and conditions thereof, and therein 
committed forgery." "He falsely made and 
forged an alteiution in the note, signed by 
Mrs. Moulton and indorsed by Mr. Adams, so 
as to change the terms and conditions of the 
note," (meaning thereby and therein, that the 
plaintiff had committed forgery.) Also these 
other false, feigned, and scandalous words, to 
wit, of and concerning the said plaintiff, and 
of and concerning the said promissory note, 
to wit: '*We now distinctly charge Mr. Kerr 
with altering the note signed by Mrs. Moul- 
ton," (meaning the said Mary G. Moulton 
in the first count mentioned,) "and indorsed 
by Mr. Adams after it was so signed and in- 
dorsed, and while in bank. We believe, too, 
the alteration of the said note such an one as 
to change the terms and conditions of the 
said note," (meaning the' terms and conditions 
of the promissory note aforesaid, and mean- 
ing thereby that the plaintiff had altered, 
falsely and fraudulently, the said note, so as 
to change the terms and conditions thereof, 
and had therein and thereby committed for- 
gery.) 

Plea. The defendant comes and defends, 
&c.; and as to the publication of the matter 
contained in the supposed libel In the first 
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omitted. 
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count mentioned and referred to, and of the 
matter and words contained in the sup- 
posed libel in the last (second) count men- 
tioned and referred to, says that the plain- 
tiff, his action thereof against him, ought 
not to haye and maintain; because,— by 
protestation, not acknowledging or confess- 
ing the facts and circumstances set forth by 
way of inducement, in the introductory part 
of the declaration; and further, by protesta- 
tion, not acknowledging or confessing that 
the matter and words contained in the said 
supposed libel, in the first and last counts 
respectively mentioned and referred to, and 
touching the alterations made by the plain- 
tiff in the note, and other documents there- 
in mentioned and referred to, did import in 
terms, or by any fair and proper interpre- 
tation or inference from the same, did imply 
a charge against the plaintiff of felonious 
forgery, or subjected him to the pains and 
penalties of the laws against persons so 
offending, in manner and form as the plain- 
tiff, in and by the matter of inducement in 
the introductory part of his declaration, and 
in and by the innuendoes, interpretations, 
and inferences in his said declaration, has 
inferred and averred,— the defendant says, 
that before the committing of the said sev- 
eral supposed grievances in the declaration 
mentioned, and on various days and times 
for several months then next preceding, to 
wit, on the 13th of September, 1824, and 
on divers days and times between the 1st of 
July, 1824, and the 27th of October, 1824, 
the plaintiff had "shown himself studious 
to emerge from the obscurity," &c., (repeat- 
ing and averring the truth of the several al- 
legations in the supposed libel as charged, 
and in the words of the original publication.) 
With regard to the deception supposed to 
have been practised upon Mr. Adams, by 
the plaintiff's letter to Mrs. Adams, the plea 
does not aver that it was written by the 
plaintiff, nor that it was written with an 
evil intent, nor that the plaintiff deceived 
anybody. 

In regard to the alterations, by the plain- 
tiff, of other documents, the defendant says, 
that at the time of the publication aforesaid 
he had, and yet has, "occasion to speak of 
other alterations" by the plaintiff, "of other 
documents, which it will, perhaps, not be so 
easy for him," the plaintiff, "to explain," 
and which authorized and justified the de- 
fendant (in the performance of the most un- 
pleasant part of the task which he had un- 
dertaken, to justify the said Mr, Adams 
against the slander of the plaintiff, by show- 
ing that no credit was due to the statements 
of the plaintiff in support of such slanders,) 
"to bring an accusation against the plaintiff, 
which, if true, must not only destroy all 
faith in his statements, but fix an indelible 
stain upon his moral character;" and the 
defendant further, in fact, says that the 
plaintiff, on divers days and times before 
the committing of the said supposed griev- 
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ances in the said declaration mentioned, or 
any of them, had made "other alterations" 
of divers and sundry documents, which au- 
thorized and justified the said accusation, 
and among other alterations the following, 
that is to say: That the plaintiff did, at 
some time between the 15th of December, 
in the year 1823, when the said note was 
dated, and the 18th of March, in the year 
1824, when the same became due and pay- 
able, after the said note had been signed by 
the said Mrs. Moulton, and after the same 
had been indorsed by the said Mr. Adams, 
and after the delivery of the same, so signed 
and indorsed, to the plaintiff, alter the said 
note; and the defendant, at the time of the 
said publication, did believe, and yet does 
believe, the said alteration such an one as 
to change the terms and conditions of the 
said note, in this, that the said note, at all 
the several times when originally signed bj' 
the said Mrs. Moulton, when indorsed by 
the said Mr. Adams, and when delivered to 
the plaintiff, did not express, or in any man- 
ner indicate in its terms the nature of the 
consideration or value for which the saiuo 
was given, but purported to be simply foi- 
value received, and so continued in the 
hands of the plaintiff for a long time after 
the delivery of the same to the plaintiff, so 
signed and indorsed as aforesaid; and rlie 
plaintiff afterwards, at some time to the 
defendant yet unknown, before the said note 
fell due and was protested (which was on 
the 18th of March, 1824) did, without the 
consent, privity, or knowledge of the said 
Mr. Adams, alter the said note, and add 
thereto, as a part of the original tenor of 
the said note, next following the words "for 
value received," the words "by nine montJis' 
rent to this date;" by which said alteration 
and addition it was made deceitfully and 
falsely to appear, that the said Mr. Adams 
had indorsed the said note with full notice 
and knowledge, expressly and distinctly 
communicated to him by the terms and on 
the face of the said note; and that the same 
did include and secure, and was intended 
to include and secure, not only so much of 
the said rent as had previously accrued and 
been distrained for, but all the subsequently 
accruing rent down to the date of the said 
note; and so the said Mr. Adams was false- 
ly and unjustly concluded as by his own 
showing, in his complaint of the deception, 
at which he felt and expressed his indigna- 
tion at the said bank as aforesaid; and 
could not, without being opposed by plain 
conclusions from such false and altered 
tenor of said note, allege that his ignorance, 
or want of recollection of the exact amount 
so distrained for, and of the time for which 
it had accrued, had been taken advantage 
of to entrap him into a liability beyond, and 
not contemplated in, the immediate and ex- 
elusive object and motives of charity, which 
had induced him to agree to lend his name 
as such surety and indorser as aforesaid; 
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to wit, the relief of tlie property of the said 
Mrs. Moulton from the actual distress which 
had been levied upon the same before the 
date of the said note, for rent previously 
accrued. The* defendant averred the said 
note and alteration to be the same men- 
tioned in the supposed libel. And, in order 
further to justify the charge of other altera- 
tions, by the plaintifE, of other documents, 
.the defendant stated an alteration of a 
check, drawn by Mr. Moulder in favor of 
Mr. Gutts on the Branch Bank of the Unittid 
States at Washington, which check Mr. 
Gutts passed to the plaintiff, who, finding 
that Mr. Moulder had no funds in that bank, 
(Mr. Gutts having failed to place them there, 
agreeably to his undertaking to Mr. Mould- 
er,) altered the check, so as to make it ap- 
pear to be a check drawn on the Bank of 
the Metropolis, of which the plaintiff was 
cashier, and where Mr. Moulder had funds. 
The alteration is averred by the defendant 
to have been unlawfully made by the plain- 
tiff, without the consent, knowledge, or priv- 
ity of Mr. Moulder, and without any notice 
to him; upon which altered check the plain- 
tiff drew one hundred dollars from the Bank 
of the Metropolis, "according to the said 
falsely and unlawfully changed tenor of the 
said check." After stating, in support of 
the charge of moral obliquity, some trans- 
actions between the plaintiff and another 
person, the plea concludes thus: "For which 
reasons he, the defendant, at the times 
when," &c., "in the first and last counts of 
the said declaration mentioned, did publish 
the matter and words contained in the said 
supposed libel, in the said first and last 
counts respectively mentioned and referred 
to; as he lawfully might, for the causes 
aforesaid; and this he is ready to verify," 
&c. To this plea there was a general de- 
murrer, and joinder. 

Key & Coxe, for plaintiff, contended that 
the plea was bad, because it did not answer 
and justify the two innuendoes, viz., first, 
"meaning that said plaintiff had, by said let- 
ter and note, practised a fraud and deception 
on the said John Q. Adams;" and, second, 
"meaning thereby that the plaintiff had al- 
tered, falsely and fraudulently, the said note, 
so as to change the terms and conditions 
thereof, and had therein and thereby com- 
mitted forgery." A plea of justification must 
be as certain and precise as an indictment 
or information. Starkie, Sland. & L. 179- 
340. The plea as to the deception does not 
admit that the letter was written with intent 
to deceive; nor does it justify the words in 
that sense. The meaning of the words is to 
be left to the jury. If the words are sus- 
ceptible of two meanings, one good and the 
other bad, the jury is to decide, under all the 
circumstances given in evidence, in which 
sense the defendant used them; and if the 
plaintiff avers that they were used in the 
bad sense, there being a coUociuium of mat- 



ters in reference to which the words might 
have been used in such bad sense, the court, 
in considering the plea of justification upon 
demurrer, must suppose that the jury may 
find that they were used in such bad sense, 
and consequently the defendant must justify 
the use of 'them in that sense; or must deny 
that he used them in that sense; otherwise, 
a man may libel in one sense and justify in 
another. Rich v. Holt, Gro. Jac. 26T; Res: v. 
Lofeild [2 Barnard, 128] IS East, 554; Starkie, 
55, 228. The defendant does not even aver 
that the plaintiff, wilfully, or knowingly, or 
fraudulently, or deceitfully, or unlawfully al- 
tered the note. Nor, in regard to Moulder's 
check, is any thing criminal or unlawful 
charged in the plea. The defendant ought to 
have averred that the alteration of the note 
was such an one as did change the terms 
and conditions of the note, although in the 
libel he only charged that he believed the 
alteration to be such as to change the terms 
and conditions of the note. A belief of a 
matter of law is as much a libel as a belief 
of a matter of fact If I say I believe a man 
to be a murderer, it is equally libellous as 
if I say he is a murderer, Starkie, 58, 310; 
Hest V. Yeomans, 4 Goke, 15b. 

Burrell & Jones, contra. The construction 
of the words of the libel, taken per se, cannot 
be put in issue to the jury. The defendant 
could not have taken issue upon the aver- 
ment, that the defendant meant to charge 
the plaintiff with fraud or forgery. The de- 
fendant is not bound to justify the words in 
any other sense than they import, per se, up- 
on the face of the libel, unless that meaning 
be altered by the inducement, the colloquium, 
and the innuendo. Starkie, 289. If the libel 
be complete in itself, these are not necessary. 
It is not the office of an innuendo to intro- 
duce new matter; as if a man should say, 
you are "forsworn," and the declaration 
should say, "meaning thereby to charge the 
plaintiff with perjury," this would be bad; 
there being no inducement or colloquium to 
justify the innuendo, because that would be 
to submit matter of law, viz., the legal mean- 
ing of the words themselves, to the jury in- 
stead of to the court. There can be no infer- 
ential averment in a declaration. In this 
declaration there is no inducement nor col- 
loquitim to justify the inference that, in point 
of fact, the defendant meant to charge the 
plaintiff with forgery. The meaning of the 
libel is matter of law. The jury may, by a 
general verdict, decide that matter of law; 
but it cannot, per se, be put in issue to the 
jury. Id. 296, 300, 302, 303; Peake v. Old- 
ham, Gowp. 275; Starkie, 55. The defendant 
is not bound to justify the worst sense of the 
words. Starkie, 309, 310. If the charge be 
of murder, the defendant must justify with 
legal precision, and state a specific instance; 
and so of other indictable offences. But 
if the charge be not of an indictable offence, 
certainty to common intent is sufficient. 
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If the charge he of a fact In itself specific, It 
may be justified as charged, and the defend- 
ant need not aver the will and the intent. The 
scienter may be inferred. The defendant is 
not bound to do more than aver the truth of 
■the facts, as charged in the libel. Starkie, 
539, 340; Wyld t. Cookman, Cro. Eliz. 492; 
S Johns. Gas. 198. The innuendo is not jus- 
tified by the inducement and the collocLuium, 
-and therefore the defendant is not bound to 
4inswer it It is only necessary that the 
justification should be so certain and precise 
that the plaintiff may know what facts are 
intended to be proved, and be prepared to 
answer them. Astley v. Younge, 2 Burrows, 
807; Starkie, 339. If what is said in the 
libel be true, the truth is an answer to the 
-allegation of malice in the declaration. Holt, 
Libel, 282; J' Anson v. Stuart, 1 Term R. 
748. The libel does not charge the plaintiff 
with forgery. The alteration of the note 
may have been made by the plaintiff fraud- 
ulently, and yet be not a forgery; nor do the 
words, even with the aid of the inducement, 
colloquium, or any legitimate innuendo con- 
tained in the declaration, import a charge of 
forgery. It is alleged in the plea, as one of 
the instances of the other alterations alluded 
to in- the libel. This is also a specific charge, 
and needs only to be justified in the words 
of the charge. The plea does so justify it; 
and avei's the fact of the defendant's belief, 
that the alteration changed the terms and 
conditions of the note. This is all the de- 
fendant was bound to do. The belief was 
not of a fact, but of an inference of law,— the 
legal effect of the fact; and if the defendant 
had reasonable groimd for that belief, the 
charge of malice is rebutted. The plea avers 
that it was done falsely and deceitfully, 
which is the utmost extent to which the de- 
fendant was bound to justify the charge. 
The plaintiff has no right to expound the 
meaning of the libel, and oblige the defend- 
ant to justify to the extent of such inflamed 
meaning. If justified to the extent to which 
the charge necessarily extends, it is snffi- 
cient. 

Mr. Key, in reply. The jury are to ascer- 
tain in what sense the words were used by 
the defendant, (if they might have been used 
in one or the other sense,) from all the cir- 
cumstances of the case. Whether the words 
can be taken in a particular sense, is matter 
of law. The office of the innuendo is to des- 
ignate in which sense they might be taken; 
and such innuendo then becomes a matter to 
be decided by the jury, and the defendant is 
to admit or deny that they were used in that 
sense. Stai-kie, 281, 310; Brooks v, Bemiss, 
8 Johns. 455; 20 Johns. 354, 355. 

Before CRANCH, Chief Judge, and 
THRUSTON and MORSELL, Circuit Judges. 

(November 27.) 

CRANCH, Chief Judge (after stating the 
substance of the declaration and plea). To 



this plea there is a general demurrer and 
joinder, and the question for the coiui: is, 
whether the facts stated in the plea justify 
the publication of the words stated in the 
declaration. The gravamen of both counts 
in the declaration is, that the defendant 
charged the plaintiff with forgery, in the al- 
teration of Mrs. Moulton's note. If the 
woi'ds, under the circumstances stated in the 
declaration, are capable of the construction 
given to them by the plaintiff in his declara- 
tion, the defendant must justify them to that 
extent, and show in his plea a clear case 
of forgery. Cowp. 684. "Whether the words 
are, under the circumstances, capable of that 
construction, is a question of law, to be de- 
cided by the court Starkie, 42, 44, 55. 
Whether the defendant used them in that 
sense, and intended thereby to charge the 
plaintiff with forgery, is a question of fact 
arising upon the plea of not guilty, and ex- 
clusively to be decided by the jury, upon all 
the circumstances in evidence before them. 
This question cannot arise upon the issue 
joined upon the plea of justification; be- 
cause, by joining issue, the plaintiff has ad- 
mitted the justification to be good, if true. 
So the defendant would not be permitted to 
contend before the jury, on that issue, that 
he used the words in a more mitigated sense 
than that in which he had attempted to jus- 
tify them in his plea. The court cannot be- 
fore verdict, know whether the jury may 
not under ail the circumstances of the case, 
be of opinion that the defendant used the 
words in the worst sense of which they were 
capable; and, therefore, if the plaintiff shall 
have charged the defendant with having 
used them in that sense, the court cannot say 
that a plea, which does not justify the words 
in that sense, is sufficient. 

If, in judging of the validity of the plea, 
the court should compare it only with that 
sense of the words which the court should 
think to be the sense in which they would 
be generally understood by the world at 
large, (although the court should be of opin- 
ion that the words were capable of the more 
aggravated meaning charged in the declara- 
tion,) and if, being of opinion, under the cir- 
cumstances stated in the declaration, that the 
defendant did not use the words in that 
more aggravated sense, the court should there- 
fore decide that a plea, not justifying the 
words in the aggravated sense, was sufficient; 
and if, upon the trial, the evidence should be 
that the defendant actually used the words in 
the more aggravated sense as charged in the 
declaration; and if the plaintiff should there- 
upon pray the court to instruct the jury, that 
if they should be satisfied by the evidence 
that the defendant used the words in that 
sense, they ought to find their verdict for the 
plaintiff, although the defendant should prove 
the truth of all the facts averred in his plea 
of justification, the court would be embarrass- 
ed. On one hand, the plaintiff would have a 
right to insist that the question, whether the 
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defendant used the words in the aggravated 
sense, and with the intent charged in the 
declaration, (if, in point of law the words 
were capable of that sense,) should be tried 
by the jury. On the other hand, the court 
would have adjudged the defendant's plea 
in justification to be good; and he was not 
bound to do more than prove the truth of his 
averments in his plea. The court, in such a 
case, in order to be consistent, must refuse to 
give the instruction prayed by the plaintiff, 
because the issue is johied upon the truth of 
the facts stated in the defendant's plea; and 
if those facts are found to be true, the ver- 
dict upon that issue must be for the defend- 
ant A new trial would not do justice to the 
plaintiff, because the same issue would re- 
main to be tried. The plaintiff's only remedy 
would be by writ of error to reverse the judg- 
ment of the court who had, upon demurrer, 
decided that the plea of justification was suf- 
ficient. 

The first question, then, in the present case, 
is, whether the words stated in the declara- 
tion, taken in connection with the facts there- 
in also stated, are capable of the sense therein 
imputed to them by the plaintiff? The words 
charged in the last count, are, "He altered 
•the aforesaid note, signed by Mrs. Moulton, 
and indorsed by Mr. Adams, falsely and 
fraudulently, so as to change the terms and 
conditions thereof, and therein committed for- 
gery." There can be no doubt that these 
words contain a direct and palpable charge 
of forgery, and that the plea is no justifica- 
tion of those words. The general issue is 
not pleaded; and the plea in justification, 
which is the only plea in the case, purports to 
justify all the words charged in both counts 
in the declaration, and concludes thus:— "For 
which reasons he, the defendant, at the times 
when," &c. "in the first and last counts of 
the declaration mentioned, did publish the 
matter and words contained in said supposed 
libel in the first and last counts respectively 
mentioned and referred to, as lawfully he 
might" This sm*ely must have been an over- 
sight, as the defendant certainly cannot con- 
tend that the matter of the plea is a justifica- 
tion of these words in the last count; and I 
am more inclined to think so as this point 
was not noticed in the argument, and yet it 
seems at once conclusive against the plea. 
I presume a disthiction is not to be taken be- 
tween libellous matter, and libellous words; 
for the plaintiff must in all cases set forth the 
very words, with the publication of which 
he means to charge the defendant; and some 
of those words, (and they must be actionable 
words,) must be proved. Starkie, Sland. & 
L. 266-279, 350. The averment therefore in 
the last count, that the libel published by the 
defendant contained that libellous matter, 
must mean that it contained those libellous 
words; and the defendant, by admitting in 
his plea, that he published the matter and 
words contained in the supposed libel Ln the 
last count mentioned and referred to, admits 
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that he charged the plaintiff with forgery. For 
the only means which the court has of know- 
ing what the matter and words are which 
are contained in the said supposed libel in 
the last count mentioned, is the averment of 
the plaintiff, in that count, that it contains 
the matter above stated. The plea does not 
deny that the libel contains that matter, but 
avows and attempts to justify it We can- 
not look into the printed libel. It is not 
now judicially before us. It is mere matter 
of evidence, to be introduced at the trial. We 
cannot therefore judicially see that the words 
before mentioned as being contained in the 
last coimt^ are not in the printed paper; and 
we have as good a right judicially to believe 
they ai-e, as that any other matter, charged 
in the declaration, is there. Here there would 
be an end of the case; for it cannot be sup- 
posed that the matters charged in the plea 
are a justification of a direct charge of forgery. 
The plainttEf is not charged in that plea with 
doing any act with an evil intent, much less 
with an intent to injure or defraud, or even 
to deceive any person. The essence of the 
crime of forgery consists in the evil intent; 
the intent to injure or defraud some person. 
It has been higeniously argued that if the 
words in the libel constitute a charge of for- 
gery, the same words averred in the plea, 
wiU constitute a sufficient charge of forgery 
to justify the words in the libel. But the rule 
for construing words in a libel differs from 
the rule for consti-uing averments in a plea. 
In the former case, the rule is, that the words 
shall be understood by the court and jury 
in that sense which the author intended to 
convey to the minds of his hearers as evinced 
by all the circumstances of the case. Starkie, 
44. But the rule of construction as to pleas, 
and especially as to pleas in justification of 
li Del,— which it is said ought to have the same 
degree of certainty and precision as are req- 
uisite in an hidictment,— (Id. 3i0) is that they 
shall be taken most strongly against the 
party pleading (X Ohit PI. 240, 241), and that 
a man shall not justify by intendment; but 
everything must be precisely alleged (Cro. 
Eiiz. 492; Co. Litt 303a). 

The court cannot, in considering a plea, 
infer one fact from another, as a jury may; 
but is as much restricted to the precise facts, 
as it is hi considering a special verdict A 
plea in justification of libel, must be not only 
certain to a common intait, which is, in gen- 
eral, sufficient in pleas m bar, but it must 
be what Lord Coke calls "certain to a cex'- 
tain intent in general," and which he says is 
sufficient in counts, replications, and indict- 
ments. Co. Litt. 302a; Starkie, 176, oS8, 
note 14. It is therefore not true that a re- 
iteration in the plea, of the words contained 
in the libel, with an averment that they are 
true, will be a good justification, unless the 
words of the libel be so precise as to con- 
tain within themselves every thing that can 
be inferred from them. As in an indictment, 
so in a plea in justification of libel, nothing 
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material shall be taken by inteaidmeiit. 2 
Hawk. P. 0. e. 25, § 60; Starkie, 179, 340; Bay- 
ard V. Malcolm, 1 Johns. 453-471, "The mat- 
ter alleged, in the justification to be true, 
must in every respect correspond with the 
imputation complained of in the declaration; 
and so, with regard to every circumstance at 
all material, the facts set up by way of jus- 
tification In the plea must be strictly con- 
formable with the imputation charged in the 
declaration." Starkie, 342. In order to de- 
cide whether this plea be a good justifica- 
tion of the words stated in the first count of 
the declaration, we must ascertain what is 
the imputation complained of in that count. 
"It may be laid down as a general rule that 
wherever words are used calculated to im- 
press upon the minds of the hearers a sus- 
picion of the plaintiff's having committed a 
criminal act, such an inference may, and 
ought to be drawn, whatever form of expres- 
sion may be adopted," Id. 58. "In consid- 
eration of law that is certain which can be 
rendered so; it is therefore of no importance 
whether the terms used be doubtful, or ap- 
parently innocent, provided it can be shown 
that they could, or did convey the ofEeusive 
meaning which forms the gi'ound of com- 
plaint" Id. 75. 

In ascertaining what was the imputation 
complained of in the fii-st count, we must un- 
derstand the words in the sense In which we 
tliink the writer intended they should be un- 
derstood by those who should read or hear 
them. Looking then at the words charged 
in the first count we find them divided into 
four classes, each of which classes is averred 
to contain libellous matter. 

(1) The first class is that beginning with 
the words, "Mr. Alexander Kerr," and end- 
ing with "prius dementat." These words 
charge Mr. Kerr, in general terms, with ma- 
liciously "devising slanderous accusations 
against Mr. Adams," and with "moral ob- 
liquity." 

(2) The second class begins with the words, 
"It is observable that the original warrant," 
and ends with the words, "not so easy for 
him to explain." These words charge Mr. 
Kerr with making an alteration in the war- 
rant, by changing the letters "Mrs." to "Mr." 
and adding the words, "rented to Mrs. Moul- 
ton," which alteration is said to be not alto- 
gether immaterial to the consciousness of Mr. 
Kerr, thereby insinuating some undefined im- 
proper motive, not explained by any innuen- 
do. They also charge him in general terms, 
with other alterations of other documents, 
wliich it is said will perhaps not be so easy 
for him to explain; thereby imputing to him 
still more improper, but undefined motives, 
not explained by innuendo. 

(3) The third class begins with the words, 
"This letter," and ends with the words, "in- 
dignation at the bank." The imputation con- 
tained in these words, is, that the plaintiff, 
in writing a letter to Mrs. Adams for the pur- 
pose of explaining the reason why the note, 
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presented to Mr. Adams for his indorsement, 
was for a larger sum than he supposed it 
would be, and to induce him to indoi-se a note 
for that larger sum, being the amount of nine 
months' rent, when the plaintiff had reason 
to suppose that Sir. Adams had agreed to in- 
dorse a note for six months' rent only, cau- 
tiously avoided to mention the sum for which 
the furniture had been distrained, and so ai-t- 
fully wrote the letter as to induce Mr. Adams 
to believe that the furniture had been dis- 
trained for the whole amount of nine months' 
rent, when in fact it was distrained for only 
six months' rent, and under that impression 
to indorse the note for nine months' rent, 
thereby charging the plaintiff with practis- 
ing a fraudulent deception upon Mr. Adams, 
as explained by the innuendo. 

(4) The fourth class of words begins, "We 
now come," &c. and ends with, "conditions of 
the note," The imputation contained in 
these words, is, that the plaintiff altered Mrs. 
Moulton's note, after it was signed by her 
and indorsed by Mr. Adams, and that the 
alteration was such as to change the terms 
and conditions of the note, and to fix an in- 
delible stain on the moral character of the 
plaintiff. To have this effect it must havo 
been done with an evil intent, an intent to ' 
injure or defraud some person. An altera- 
tion of a note which changes its terms and 
conditions, must be a material alteration; 
and a material alteration of a note, by the 
holder, with intent to injure or defraud any 
person, is forgery. It makes no difference 
that the defendant only said he believed the 
alteration to be such as to change the terms 
and conditions of the note. If I say, of a 
man, that I believe he committed murder, I 
say it at my peril. I cannot justify by say- 
ing, and proving, that I did believe it. I can 
only justify by proving the fact of murder or 
by circumstances showing the total absence 
of malice. Starkie, 5S-61; Hext's Case, 4 
Coke, 15b; Harrison v. King, 7 Taunt. 431, 4 
Price, 46; the cases cited in Broughton's 
Case, Moore, 142; Stich v, Wisedome, Cro. 
Eliz. 348. 

The plaintiff, in his declaration, has averred 
that the defendant published these words 
with the malicious intent to cause it to be 
suspected and believed that the plaintiff had 
been guilty of forgery, and to subject him 
to the pains and penalties of the law against 
persons so offending; and after reciting the 
words avei-s that the defendant meant there- 
by "that the plaintiff had altered falsely and 
fraudtfiently the said note so as to change 
the terms and conditions thereof, and had 
therein and thereby committed forgery." 
When we recoUect the solemn and portentous 
language with which this charge is inti-o- 
duced by the defendant,— language calculated 
to give the utmost effect to the words used 
in making the chai-ge,— when we find those 
words deliberately selected with an expecta- 
tion that they would become the subject of 
judicial investigation; when the writer him- 
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self positively affirms that the accusation 
which he is about to mate, is of an offence so 
heinous, that, if true, it must not only de- 
stroy all faith in the plaintiff's statements, 
but fix an indelible stain on his moral char- 
acter, can Tve, for a moment, suppose that the 
defendant meant to charge the plaintifE with 
an innocent act? If not innocent, it must 
have been wicked; if wicked, it must have 
been done with an evil intent, an intent to 
injure some person. Of what crime is he 
guilty, who, being the holder of a promissory 
note, so alters it as to change its terms and 
conditions with intent to injure another per- 
son? Is it any thhig sliort of forgery? I 
cannot help thinking, not only that these 
words are capable of the meaning imputed 
to them, but that they win be so understood 
by the greater number of tbose who shall 
read, or hear them. I must, therefore, con- 
sider them as importing a charge of forgery. 
If the court should be of this opinion, and 
that the plea is insufficient, it would not be 
necessary to inquire whether there are other 
actionable words in the declaration; how- 
ever, as the court may not concur with me, I 
wiU, before I proceed to consider the plea, go 
into that inquiry. 

(1) If the first class of words, in the first 
count, contain any actionable words, they are 
those which charge Mr. Kerr, in general 
terms, with "devising slanderous accusations 
against Mr. Adams;" and those which charge 
him with "moral obliquity." At present I 
do not think them actionable, but shall con- 
sider them so, when I come to inquire as to 
the sufficiency of the plea. 

(2) I am very doubtful whether the second 
class of words in the first count, contains any 
thing actionable. The alterations in the war- 
rant of distress, do not appear to have been 
material; and the charge of other alterations 
of other documents, seems to be too vague 
to affect the plaintiff's reputation. I shall, 
however, consider them also as actionable 
when I consider the plea. 

(3) The words contained in the third class, 
are, in my opinion, actionable. They impute 
to the plaintiff a fraudulent deception of Mr. 
Adams, by which he was induced to indorse 
a note for a larger sum than lie intended. 
It is true that the fraudulent motive is not 
expressly stated; but facts are stated which 
excite a strong suspicion that the plaiutiff 
Imew, or had good reason to suppose, that 
Mr. Adams had agreed to indorse Mrs. Moul- 
ton's note for six months* rent only, that be- 
ing the amount due when he was applied to 
by Mrs. Moulton, and that being the amount 
for which her furniture was distrained; and 
that with that knowledge, the plaintiff wrote 
an artful letter to Mrs. Adams, which in- 
duced Mr. Adams to believe that the furniture 
was distrained for the whole nine months' 
rent, and, under that impression, to indorse 
the note for that amount. The story thus 
told irresistibly raises a suspicion of the mo- 
tive, and leaves little room to doubt that the 
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writer intended that it should be believed 
that the motive was fraudulent- 

(4) The fourth class of words has been al- 
ready considered, and is that which contains 
the most serious charge. In considering the 
language of the plea, we are not at liberty 
to exercise the same latitude of construction 
and inference as we may in considering the 
words of the libel. Technical proceedings 
require technical precision. We are not per- 
mitted to consider the defendant as posi- 
tively averring the truth of every inference 
which the world would draw from the .words 
of the libel. We are not even permitted to 
draw any inference of fact from the facts 
stated in the plea. If the words in the first 
class, charging the plaintiff with maliciously 
devising slanderous accusations against Mr. 
Adams, be actionable, the plea is defective 
in not averring that the plaintiff did devise 
slanderous accusations against Mr. Adams, 
and in not setting forth the particular ac- 
cusations which he devised. The plea, in this 
respect, avers the act of the defendant only. 
It states that the defendant permitted the 
plaintiff to obey the dictates of his malignant 
heart in devising slanderous accusations 
against Mr. Adams, not that the plaintiff 
did, in fact, devise them. If the general al- 
legation of moral obliquity, in the first class 
of words, be actionable, the plea is defective 
in not setting forth any acts of moral tur- 
pitude. The plea does not charge the plain- 
tiff with doing any act with an evil intent, 
except in the two instances of official mis- 
conduct as cashier, in the transactions with 
Mr. Belt, which are specially adduced as 
manifestations of moral obliquity. In the 
first of those instances the defendant char- 
ges that the plaintiff, (who was cashier of the 
Bank of the Metropolis, had imdertaken to 
ascertain the amoimt due upon a certain note 
indorsed by Mr. Belt, and which he was 
about to pay into that bank,) unfairly and 
secretiy, without notice to Mr. Belt, com- 
puted in the sum so to be paid by Mr. Belt, 
a balance of account due by one Bestor, who 
was insolvent, and for which balance Mr. 
Belt was not liable, but which the plaintiff 
endeavored to palm upon, and extort from, 
Mr. Belt, under pretence of computing and 
ascertaining what was due upon the note 
for which he was liable as indorser. In the 
second of those instances, the defendant char- 
ges that the Bank of the Metropolis, of which 
the plaintiff was cashier, having recovered 
judgment against Mr. Belt upon his indorse- 
ment of Appier's two notes, and Mr. Belt hav- 
ing ?300 which he wished to pay on account of 
that judgment, tendered the same to the 
plaintiff, and required of him, as cashier, a 
receipt for such payment accordingly. But 
the plaintiff, as cashier, under pretence of 
crediting Mr. Belt with the same, and of 
giving him a receipt therefor, but at the 
same time, secretiy, artfully, and subtilely 
contriving how to deprive the said Belt of 
the exclusive benefit and credit of such pay- 
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ment, unjustly and unfairly attempted and 
labored, in the discharge of his duty as cash- 
ier, to have the said payment passed to the 
credit of the entire mass of the said Appier's 
debt in the said banli, for which Mr. Belt 
wa^ not liable; and artfully and purposely 
framed, and would then and there have palm- 
ed and imposed upon the said Belt, a receipt 
for the said payment, so contrived and word- 
ed as to pass the said payment to the gen- 
eral credit of the entire mass of the said 
Appier's debt Both these instances are 
-cases in which the plaintiff was acting as 
<;ashier, and in neither of them is he charged 
with fraud. The epithets used are, "unfair- 
ly and secretly computed," "unjustly and 
unfairly attempted," and "artfully and pur- 
posely fi-amed," &c., neither of which terms, 
used in regard to the official act of a cashier, 
necessarily implies moral obliquity. 

The other acts charged in the plea, and 
which might possibly be supposed to justify 
the charge of moral obliquity, are, 1st. The 
deception practised upon Mr. Adams by 
means of the letter to Mra. Adams. But 
there is no averment in the plea that the 
plaintiff wrote that letter, or that he did 
any of the acts which it is averred were done 
hy that letter; nor that the plaintiff deceived, 
•or attempted to deceive, Mr. Adams; much 
less that he wilfully and fraudulently deceiv- 
ed him. 2dly. The alteration of the warrant 
of distress. This is not charged in the plea, 
to have been done with any bad intent, or to 
have been attended by any circumstance of 
moral turpitude. 3dly. The alteration of 
Mrs. Moulton's note. The averment in the 
plea, in regard to this transaction, is simply 
that after the note was signed, indorsed, and 
<lelivered to the plaintiff, and before it be- 
came payable, he altered the note by adding, 
after the words "value received," the words 
"in nine months' rent to this date." That 
this alteration was made without the privity, 
knowledge, or consent of Mr. Adams," and 
that the defendant did, at the time of the 
publication, believe, and does yet believe the 
said alteration such an one as to change the 
terms and conditions of the said note, in this 
<fec., showing how the alteration affected Mr. 
Adams's rights, and prevented him from de- 
nying, without being contradicted by the face 
of the note, that he knew that the note was 
given for more than the sum for which the 
furniture was disti-ained. It is not stated 
that tlie alteration was made with any evil 
intent; and therefore it cannot be proof of 
moral obliquity. It Is true that the words 
^'deceitfully and falsely," are used; but they 
ai-e epithets applied to the appearance which 
was the effect of the alteration, not to the 
act of altering. The words are, "by which 
said alteration it was made deceitfully and 
falsely to appear that Mr. Adams had notice, 
by the terms of the note itself, that it in- 
cluded, not only the amount of the rent dis- 
trained for, but all subsequently accruing 
rent down to the date of the note, and so the 
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said Mr. Adams was falsely and unjustly 
concluded, as by his own showing," &c. 4th- 
ly. The alteration of Mr. Moulder's check. 
The facts of this transaction, as stated in 
the plea, are as follows:— After stating that 
Mr. Moulder had drawn a check on the of- 
fice of discount and deposit, Washington, for 
$100, dated and payable at a future day, in 
favor of Mr. Gutts, upon the assurance that 
the latter would place funds in that office to 
the credit of the former to meet it at ma- 
turity; and after stating that Mr. Gutts, be- 
fore the day on which the same was dated 
and made payable, passed the same to the 
plaintiff, who at maturity presented it to the 
said office for payment, which was refused 
in consequence of Mr. Gutts's failmg to place 
funds there to meet it, and of Mr. Moulder's 
having no funds there; the defendant in 
his plea, avers that the plaintiff did on the 
same day, "without the consent, knowledge, 
or privity of said Moulder, and without any 
notice whatever to the said Moulder, unlaw- 
fully alter and change the said check from a 
check drawn upon and directed to the said 
office of discount and deposit as aforesaid, 
to a check purporting to be a check drawn 
hj the said Moulder, upon and directed to 
the said Bank of the Meti-opolis; and in or- 
der to effect such change and alteration, did 
then and there erase from the said check, 
all the words by which the same purported 
to be a check so drawn upon and directed to 
the said office of discount and deposit, and 
did then and there write and insert, in lieu 
thereof, the name and style of the Bank of 
the Meti-opolis, as the bank upon which the 
said check was so drawn, and to which it 
was directed as aforesaid; and did then and 
there pass the said check at the said last- 
mentioned bank, as a check drawn upon and 
directed to said bank; and by means there- 
of, did then and there draw out of the funds 
and credits of the said Moulder in the said 
bank, the sum of $100, according to the said 
falsely and unlawfully changed and altered 
tenor of the said check." It is not averred 
in the plea that this alteration was made 
with any evil intent. The plamtiff might 
have done it innocently. An act, not done 
with an evil intent, cannot be evidence of 
moral obliquity, although it may have been 
unlawful. 

I have thus examined all the facts charged 
against the plaintiff in the plea, as a jus- 
tification of the words published; and find 
that none of them are charged in such a man- 
ner as to justify the accusation of moral ob- 
liquity. Consequently they do not, in my 
opinion, justify the charge of fraudulent de- 
ception by means of the plaintiff's letter to 
Mrs. Adams; or of forgei-y, or of a fraudu- 
lent alteration of Mrs. Moulton's note, or of 
fraudulent alterations of other documents. 
The point of the slander seems to me, in 
every instance, to be avoided. The slander is 
not in the words themselves, but in the 
ideas which those words excite in the minds 
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of those -wlio hear them, and the Inferences 
which the world draws from them. These 
inferences are not met hy the aUegations of 
the plea. I am, therefore, of opinion that the 
plea is substantially defective, as a justifi- 
cation of even the mildest sense in which 
the words may be reasonably construed. 



THE COURT having thus given judgment 
upon the demurrer, permitted the defendant, 
■without opposition by the plaintiff, to amend 
his pleadings; whereupon, on the 18th of 
December, 1820, he offered to plead fourteen 
additional separate pleas, of which the first 
four were to the first class of words charged 
in the first count, beginnmg "Mr. Alexander 
Kerr," and ending "prius dementat." (1) 
The first of the fourteen pleas only reiterates 
the words of the libel, and avers them to be 
true. (2) The second does the same, and adds 
an averment that the plaintiflC did, with in- 
tent to injure and defame Mr. Adams, devise 
and publish slanderous accusations against 
him; and gives the reason which induced the 
defendant to publish the truth as to the plahi- 
tiffi's character, but contains no averment of 
any particular instance of moral obliquity. 

(3) The third contains all that Is contained in 
the two first pleas, with the addition of sun- 
dry instances of what the defendant sup- 
poses to be moral obliquity in the plaintiff. 

(4) The fourth purports to be a justification 
of the charge of moral obliquity only. (5, 6) 
The fifth and sixtix pleas are to the second 
class of words charged in the first count; be- 
ginning "It is observable," and ending "for 
him to explain." (T, 8) The seventh and 
eighth pleas are to the third class of words in 
the first count; beginning "this letter," and 
ending "indignation at the bank." (9, 10) 
The ninth and tenth pleas are to the fourth 
class of words charged in the first count; be- 
ginning "We come, now," and ending "the 
terms and conditions of the note." (11, 12) 
The eleventh and twelfth pleas are to the first 
set of words in the first count; beginning 
"He altered," and ending "conditions of the 
note." (13, 14) The thirteenth and fourteenth 
pleas are to the last set of words in the sec- 
ond count, being the same words to which 
the ninth and tenth pleas pmrport to be an 
answer. 

The first of these pleas begins thus:— "And 
the said P. F., by W. Jones and S. B. Burrell, 
his attorneys, comes and defends the force 
and injury, when, &c.; and as to the publica- 
tion of so much of the matter contained in 
the supposed libel, in the first count of the 
said dedafation mentioned, as is in the said 
count in the first place mentioned and set 
forth, beginnuig with the words, 'Mr. Alex- 
ander Kerr,' and ending with the words 
'prius dementat;' says that the said plaintiff 
ought not to have or maintain his aforesaid 
* action thereof against him, because he says," 
&c. &c. "For which reasons the said defend- 
ant did, at," &c., "publish so much of the 
matter contained in the said supposed libel. 
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as Is mentioned and referred to hi the intro- 
ductory part of this plea, as he lawfully 
nlight, for the causes aforesaid," &c.; and 
concludes thus:— "Wherefore he prays judg- 
ment, if the said plaintiff ought to have or 
maintain his aforesaid action thereof against 
him," &c. Bach of the other pleas begms. 
thus:— "And the said defendant, by the leave 
of the court here first had and obtained," &c., 
"further defends the force and injury, when," 
&e.; "and as to the publication of so much: 
of the matter contained," &c., "says the plain- 
tiff ought not to have or maintain his afore- 
said action thereof against hun, because he 
says," &c.; and concludes thus:— "And this- 
he is ready to verify; wherefore he, as be- 
fore, prays judgment, if the plaintiff ought to- 
have or maintain his aforesaid action there- 
of against hhn," &e. No one of the fourteen 
pleas purports to answer the whole matter 
in either count, 

THE COURT, upon the plaintifiE's motion,, 
rejected (that is, refused to receive,) the first, 
second, seventh, ninth, eleventh, and thir- 
teenth pleas, because they did not contain a 
justification of what they purported to jus- 
tify. . ^ 

Mr. Key, for plaintiff, then moved for judg- 
ment, by nil dicit, upon each, of the remain- 
ing pleas, as to so much as the plea did not 
cover; so as ultimately to obtain judgment, 
by nil dicit, for the whole matter charged in 
the declaration, although the whole matter 
should be specially justified by the pleas, 
when all are taken together; alleging that 
one plea cannot be aided by another; that is^ 
that the defect of one plea cannot be supplied 
by another. Currie v. Henry, 2 Johns. 433, 
437; Sevey v. Blacklin, 2 Mass. 543; Grills- 
V. Mannell, Willes, 380; 1 Chit 543. And. 
that although the defendant may plead sev- 
eral matters, as to different parts of the same 
count, they must all be pleaded in the same 
plea, and constitute but one plea. Patcher v. 
Sprague, 2 Johns. 462-465; Currie v. Henry^ 
2 Johns. 437; Story, PI. 480, 481; 2 Har. 
^nt 88; 2 Chit 421, 532, 535. 

Mr. Key also contended that each plea is a 
mere* nullity, and that the plaintiff is entitled 
to judgment, by nil dicit, upon the whole 
matter in the declaration. MarsteUer v. Mc- 
Clean, 7 Cranch, 156. 



^ Upon the motion for judgment by nil dicit,. 
as to so much of the matter in the declaration 
as is left unanswered by each respective 
plea, — 

CRANCH, Chief Judge. The case of Pat- 
cher V. Sprague, from 2 Johns. 462, is cited by 
the plaintiff, to show that "whatever is trav- 
ersable in pleading, and which is not travers- 
ed, is admitted." This is certainly true. 1 
Chit. 591. But in that case the replication, 
which was supposed to admit the fact not 
traversed, was a replication which purport- 
ed to be an answer to the whole plea. That 
case, therefore, only shows that the doctrine 
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applies to such pleas as purport to answer 
the whole count; or, at least, such traversa- 
ble matter as is within that part of the count 
which the plea purports to answer, when the 
plea purports to answer only a part of the 
count. In the case of Currie v. Henry, 2 
Johns. 437, Spencer, J., in delivering the opin- 
ion of the court, said: "Pleas, pleaded under 
the leave of the court, must contain in each 
of them sufficient matter in law to bar the 
plaintiff's action, and they cannot be made to 
depend on facts stated in other pleas." This 
doctrine is stated as the reason for adjudging 
the defendant's third and fifth pleas in that 
case to be bad, on special demurrer. Each 
of those pleas purported to answer the whole 
count The doctrine, therefore, so far as that 
case goes, is only applicable to pleas which 
profess to answer the whole count. "When 
the body of a replication contains an answer 
to a part of a plea, the commencement should 
recite or specify that part intended to be an- 
swered; for should the commencement as- 
sume to answer the whole plea, but the body 
contain an answer only to part, the whole 
replication will be insufficient, and so vice 
versa." "In this case,*' says Mr. Chitty, "the 
form may run thus:— 'And the said A. B., as 
to so much of the said plea of the said C. D. 
by him secondly, above pleaded, as relates to 
the said supposed recognizance in the said 
plea mentioned, says that he ought not to be 
barred from having or maintaining his afore- 
said action thereof against him, because he 
says,' &c.; and the other part of the plea 
may commence as follows:— 'And the said A. 
B., as to the residue of the said plea, saitb, 
"precludi non," &c., "because,"' &c. "On the 
other hand, when the matter to be replied is 
equally an answer to several pleas, it is 
proper, in order to avoid expense, to answer 
all the pleas in one replication." "In these 
cases, the commencement should apply to and 
profess 'to answer all the pleas. So where, to 
a plea of judgment outstanding, the plaintiff 
replied that each is fraudulent, he may con- 
clude with one verification." 1 Chit. 573. "tt 
is said that matter which is the ground of the 
suit, or upon which issue might be taken, 
cannot b© protested, and that a protestation 
which is repugnant to, or inconsistent with 
the plea, is inartificial and improper. In 
these cases, the replication should either ad- 
mit the part of the plea which is not disput- 
ed, by saying, 'true it is that,' «&;c., or should 
at once deny the matter intended to be tried; 
though the latter mode, as being the most 
concise, appears preferable; for whatever is 
not traversed is, in effect, admitted." Id. 590. 
"The qualities of a replication in a great 
measure resemble those of a plea; which are, 
that it answei-s so much of the plea as it pro- 
fesses to answer; and that if bad in part, it is 
bad for the whole; and that it must be single. 
If it do not answer so much of the plea as it 
professes to answer, it will be a discontinu- 
ance." 1 Chit. 617; Marsteller v. McOlean, 
7 Ci-aneh [11 U. S.] 150; Com. Dig. "Plead- 
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er," F. 4, W. 2; Hancock v. Prowd, 1 Saund. 
338. See, also, 1 Chit. 511, 512, 540, 592, 618; 
Co. Litt 304a; Combe v. Talbot, Salk. 218; 
Curtis V. Bateman, 1 Sid. 39; Wilson v. Law, 
Carth. 334; Same Case, Skin. 554; Middle- 
ton V. Cheseman, Yelv. 65; Bray v. Fisher, 
2 Rolle, 390; 1 KoUe, Abr. 48ob, 45; 7 Hen! 
VI. pi. 27; Johnson v. Turner, Yelv. 5, 1 
Brownl. & G. 192; Penton v. Robart, 2 East, 
SS; 4 Coke, 62; Herlakenden's Case, Gilb. 
Hist C. L. 155, 185; Woodward v. Robinson, 
1 Strange, 302; WUson v. Dodd, 1 Rolle, 176; 
Wats V, King, Cro. Jac. 353. 

From all the cases which I have found, the 
rule seems to be, that where the plea pro- 
fesses to answer only a part of the actiona- 
ble matter charged in the count, if the plain- 
tiff, by his replication or demurrer, treats it 
as a plea to the whole matter, it is a discon- 
tinuance. But if the plaintiff, by his replica- 
tion or demurrer, treat it as a plea to that 
part only which it purports to answer, it is 
no discontinuance; provided that at the time 
of replying or demurring, he take judgment, 
by nil dicit for that part of the count which 
is unanswered by the plea. Where several 
distinct and independent pleas are pleaded 
to different and separate parts of a count, the 
pleas are not double, and do not require the 
aid of the statute; and if the plaintiff may 
reply or demur to each plea, and take judg- 
ment by default, or nil dicit, (which is the 
same thing,) as to all the matter not covered 
by each plea, in succession, so as ultimately 
to get judgment for all the matter contained 
in his declaration; and yet by the same pro- 
cess the defendant, if his pleas are all good, 
and the issues or demurrers be decided in his 
favor, will have made out a complete bar to 
the whole of the same matter; and as the 
final judgment of the court must be upon 
the whole record, that judgment must be for 
the defendant Tippet v. May, 1 Bos. & P. 
411; Bonham's Case, 8 Coke, 120, b; Ilige- 
way's Case, 3 Coke, 52, b; Tumor's Case, S 
Coke, 133, b; Hobart 199, S. P. 

A^''here several distinct and valid pleas in 
bar are, by the leave of the court, under the 
statute, pleaded to the same count, and is- 
sues taken thereon, if one of the issues be 
found for the defendant and the residue for 
the plaintiff, yet the judgment must be for 
the defendant. Coke v. Sayer, 2 Wils. 85. 
So if several distinct and valid pleas in bar 
be, by the leave of the court pleaded to one 
and the same part of the count and issue 
be taken thereon, and one of the issues be 
found for the defendant, the judgment, as 
to so much of the count as is answered by 
the plea, must be for the defendant al- 
though the other issues be found for the 
plaintiff. Where there are separate and 
distinct pleas to different parts of the count, 
and issues taken thereon, and some of the 
issues be found for the plaintiff and some 
for the defendant several damages should 
be assessed, and judgment will be entered 
for the plaintiff as to the issues found for 
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iim; and for the defendant as to the issues 
found for him. And if, instead of talcing is- 
sue, the plaintiff should demur to those 
pleas (as he may safely do without fear of a 
discontinuance if he confine his prayer for 
judgment, on the demurrers to so much of 
his count as the plea professes to answer, 
and pray judgment by nil dicit for the resi- 
due,) and some of the demurrers should tie 
decided in favor of the plaintiflP, and some 
in favor of the defendant, the plaintiff 
would have judgment and a writ of inquiry 
of damages as to those decided in his favor, 
and the defendant would have judgment up- 
on the others. If it appear upon the whole 
}-ecord that any actionable part of the plain- 
tiff's declaration remain unanswered by a 
sufficient plea, the plaintiff must have judg- 
ment for so much, if he shall have prayed 
judgment at the proper time, so as to avoid 
a discontinuance. But if it appear from the 
whole record that every actionable part of 
the declaration has been fully answered by 
a valid plea in bar, the truth of which has 
either been admitted in the pleadings, or 
found by the jury, the judgment must be for 
the defendant. 

The form of pleading offered by the de- 
fendant, in the present case, seems to be 
fair, and more likely to result in a just judg- 
ment than if he had pleaded all the matters 
in one plea, unless in that plea he had ten- 
dered as many verifications as there are 
now pleas. And if he had done that, I see 
no substantial difference between that and 
the present manner of pleading. In that 
mode of pleading the defendant would come 
and say that the plaintiff his action afore- 
said thereof against him ought not to have 
or maintain, because he says that as to so 
much, &e., he says, &e., and this he is ready 
to verify; and as to so much, &c, he says, 
&e., and this he is ready to verify; and so 
on, as to each particular set of words, and 
then conclude with a general prayer for 
judgment as to the whole count, instead of 
inserting, after every verification a special 
prayer for judgment as to the particular 
part of the count to which the matter thus 
offered to be- verified, applies. The differ- 
ence seems to be only a difference of form; 
for in the mode of pleading which the plain- 
tiff's counsel supposes to be right, each sep- 
rate matter of defence pleaded to the dis- 
tinct and different parts of the count, would, 
in effect, be a distinct and separate plea. 
It could derive no aid from the other mat- 
ters of defence pleaded to, a different part 
of the count. If it be not a good justifica- 
tion of the matter which it professes, in its 
introductory part, to justify, it must be the 
subject of a separate demurrer on the part 
of the plaintiff. Douglass v. Satterlee, 11 
Johns. 16. If some of the several matters 
pleaded be good justifications of what they 
profess to justify, and others be not, the 
plaintiff must demur to the latter, and plead 
over to the others. If he were to demur to 



the whole as one plea, and one of the sev- 
eral matters pleaded should be a good justi- 
fication of what it purports to justify, the 
demurrer must be overruled in the same 
manner as a demurrer to a whole declara- 
tion would be overruled if any one of the 
counts should be good. Com. Dig. "Plead- 
er," 2, 3; 1 Chit 643; Powdick v. Lyon, 11 
Bast, 565; Seddon v. Senate, 13 East, 76, 77. 
If none of the several matters pleaded to 
the respective parts of the count should be 
a good justification of what it purports to 
justify, perhaps one demurrer to the whole 
might be good, if it purported to be a de- 
murrer to the separate matters pleaded; but 
then it would be good only reddendo singula 
singulis; and because it would, in effect, be 
equivalent to a separate demurrer to each 
matter of defence pleaded. The two modes 
of pleading differ only in form; and I can 
see no disadvantage to the plaintiff from 
the mode adopted by the defendant; nor 
any benefit which the plaintiff could derive 
^from that which he seems to suppose to be 
the most correct. 

If the difference be only in form, then, if 
by pleading in the form which the plaintiff 
contends for, he could not take judgment by 
nil dicit, so here where all the pleas are 
pleaded uno flatu, although they have not 
one common commencement and conclusion, 
I should think the plaintiff could not have 
judgment by default on any part of his 
count. If in replying to each plea he should 
take judgment, by default, as to all the 
matter in the count not covered by the plea, 
it would be only matter of form, to save a 
technical, or formal discontinuance. It is 
said that one plea cannot be aided by an- 
other. This is true, whether each plea be 
entire, or whether it purport to answer only 
a part If an entire plea do not answer the 
whole count; or if a plea to a part of a 
count do not answer the whole part which 
it professes to answer, it is bad upon de- 
murrer, and cannot derive aid from any oth- 
er plea. But when a plea to a part of a 
count is an answer to such part it needs no 
aid from any other plea; it is sufficient for 
all that it professes to answer. So when 
the defendant, in what the plaintiff's coun- 
sel supposes to be one plea, pleads several 
distinct matters to several distinct parts of 
the count each distinct matter pleaded must 
be sufficient in itself to answer what it 
professes to answer, and can derive no aid 
fron another distinct matter pleaded to an- 
other distinct part of the count; so that the 
rule applies equally to both forms of plead- 
ing. 

If a plea be a good justification of what it 
purports to justify, the plaintiff cannot treat 
it as a nullity, and take judgment by nil 
dicit for the whole matter contained in his 
declaration. He must demur or reply to 
the plea, and take judgment, by default, for 
what remains unanswered. If the plaintiff 
demur and pray judgment for the whole 
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matter in his declaration, he admits that 
the defendant has answered to the whole 
matter; but answered badly (Taylor v. Cole, 
1 H. Bl. 562); and as the plea professes to 
answer only a part of that matter, the 
plaintiff, by such demurrer, impliedly aban- 
dons all that part which the plea does not 
profess to answer; and therefore, and there- 
by, discontinues his suit for so much; and 
a discontinuance as to part (as before ob- 
served) is a discontinuance as to the whole. 
Every demurrer concludes with its appropri- 
ate prayer for judgment, and if it be to a 
particular count, or breach, it is qualified ac- 
cordingly. 1 Chit PI. 644. If it be to a 
plea m abatement, and conclude as if it 
were a plea in bar, it will be a discontinu- 
ance. In Hughes v. Phillips, Yelv. 38, the 
court said, "It is not all one nihil dicere ae 
insufficienter dicere; for then upon every in- 
sufficient bar judgment should be upon nil 
dicit, which is not so." See, also, Story, PI. 
311, the form of a demurrer to a particular 
breach of covenant, and joinder; and in 
pages 303, 322, a demurrer to several pleas. 
See, also, in 1 Har. Ent. 90, the form of a 
judgment against the defendant who had 
neglected to plead as to part of a particular 
count, and where the plaintife takes judg- 
ment by nil dicit as to that, in order to pre- 
vent a discontinuance. See, also, in Id. 212, 
the form of a verdict in slander, part for 
the plaintiff and part for the defendant 
For these reasons THE COURT refused to 
give judgment by nil dicit, either as to the 
respective parts uncovered by each plea 
when taken separately; or to consider the 
several pleas as nullities, and to give judg- 
ment by default for the whole matter in the 
plaintiff's declaration. 
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Key & Cose, for plaintiff, then pressed the 
court to say whether they considered the 
several pleas as constituting one plea, or 
whether they considered them as several 
pleas. 

But THE COURT declined giving an an- 
swer, saying that they were under no obli- 
gation to do so. 

CRANCH, Chief Judge, however, said, that 
he considered them, (so far as they were 
not double, and went to constitute one de- 
fence to one count,) as constituting one plea, 
in the same sense as several matters, sepa- 
rately and distinctly pleaded and verified to 
separate and distinct causes of action in 
one count, would be considered as one plea, 
if they had only one common commence- 
ment and conclusion in the common form. 
That in all those pleas which go only to a 
part of the count, and do not need the aid 
of the statute respecting double pleading, 
the words, "by leave of the court here firat 
had and obtained," were surplusage; and 
that whether the several matters were 
pleaded in one form or the other, there must, 
or at least may, be separate replications, or 



demurrers, to each matter. The plaintiff 
then filed one special demurrer to all the 
pleas, in this form, viz.: "And the said Al- 
exander Kerr, by P. S. Key, his attorney, 
saith that the said several pleas of the said 
Peter Force, and the matters therein con- 
tained, in manner and form as the same are 
above pleaded and set forth are not suffi- 
cient to prevent him, the said plaintiff, from 
having and maintaining his action aforesaid 
thereof against him, and that he, the said 
Alexander Kerr, is not bound by the law of 
the land to make answer thereunto; where- 
fore, for want of a sufficient plea in that be- 
half, the said Alexander Kerr, prays judg- 
ment and his damages by him sustained on 
occasion of the committing of the said griev- 
ances in the said declaration mentioned, to 
be adjudged to him. And for special causes 
of demurrer he states: (1) That neither of 
the said pleas contains in itself, or professes 
to contain a sufficient answer to the whole 
declaration, or either count thereof, but pro- 
poses to answer, and does, in fact, answer to 
only a part thereof; and does not sufficiently 
traverse, deny, or confess and avoid, in any 
manner the said charges contained in the 
residue of the said declaration, or any part 
thereof. (2) Because the said pleas do not, 
nor does either of them contain a sufficient 
answer to such part of the declaration of 
the plaintiff, as they respectively profess 
to answer. (3) Because they are Informal 
and defective, and have blanks. (4) Be- 
cause they profess to be double pleas under 
and by virtue of the statute allowing double 
pleading; whereas no one of them is, or con- 
tains, an entire answer to the whole declara- 
tion or any one count thereof, as in law it 
should and ought to do." The defendant 
joined in demurrer specially (as In the case 
of Johnson v. Turner, Yelv. 5), in this man- 
ner, or to this effect: "And the said defend- 
ant, as to the plaintiff's demurrer to the 
defendant's third plea, says, that as to so 
much of the supposed libellous matter men- 
tioned m the plaintiff's declaration, as is, in 
the introductory part of the said plea, men- 
tioned, the plaintiff ought not to have or 
maintain his action aforesaid thereof 
against him the said defendant, because he 
says that his said plea, as to so much of the 
said supposed libellous matter as is in the 
said introductory part thereof mentioned, is 
good and sufficient in law to preclude the said 
plaintiff from having and maintaining his 
aforesaid action thereof against him, and 
this he is ready to verify; wherefore, for 
want of a sufficient replication to the said 
plea, the said defendant prays judgment, 
&c.," and so on as to the other pleas. 

The first question, upon this demurrer is, 
whether the first set of words, in the first 
count, are actionable? I think they are. 
In the words of Lord Holt (in Oropp v. 
Tilney, 3 Salk. 226,) "they induce an ill 
opinion to be had of the plaintiff." They 
i charge him with maliciously devising slan- 
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derous accusations against Mr. Adams; and 
witti moral obliquity. 

Tlie third plea states positively the fact, 
that the plaintiff, with intent to injure and 
defame Mr. Adams, did devise and publish 
slanderous accusations against him, char- 
ging him with unfair, fraudulent, and dis- 
honest conduct in endeavoring to get rid of 
a just and legal responsibility which he had 
incurred as indorser of the promissory note 
in the declaration mentioned. Moral ob- 
liquity must be proved by some act done 
mala fide. Deceit and falsehood include 
mala fides. To charge the plaintiff with 
deceit and falsehood, is. to charge him with 
moral obliquity. The plea charges that the 
plaintiff, by a material alteration of a note 
indorsed by Mr. Adams, deceitfully and 
falsely made it to appear that Mr. Adams 
knew, at the time of indorsing the note, that 
it was for nine months' rent, whereas he 
intended to indorse a note for only six 
months' rent That act, therefore, must 
have been an act of moral obliquity. With- 
out inquiring, therefore, whether the other 
act charged in this plea be evidence of moral 
obliquity, I think it quite as clear that the 
plea is good, as that the words are action- 
able. In the case of Riggs v. Denniston, 3 
-Johns. Cas. 198, Judge Kent, in delivering 
the opinion of the court, after stating that 
the libel meant to impute to the plaintiff a 
voluntary offer of himself as a witness to 
divulge his client's secrets, says, that the 
plea in justification was objected to because 
it is not averred that the plaintiff voluntar- 
ily offered himself; and whether voluntar- 
ily or not was traversable. "A voluntary 
offer," says the judge, "is here to be under- 
stood; and the meaning of the allegation 
is certain to a common intent, which is well 
enough in a plea. The plaintiff might have 
traversed the fact, and the defendant would 
have been bound, on the trial, to have shown 
the offer to be voluntary, for that is the gist 
of this part of the libel, and the intendment 
of the plea. The allegation in the plea can 
have no other reasonable intendment. It 
is the language of the libel itself, which is 
admitted to mean a voluntary offer; and, 
according to the just observation of Lord 
Chief Justice De Grey (Cowp. 687), a man 
cannot defame in one sense and justify in 
another." In Hex v. Home, Cowp. 682, Chief 
Justice De Grey says that certainty to a 
common intent is sufficient in defence. In 
The King v. Mayor of Lyme Regis, 1 Doug. 
158, Buller, J., says it is sufficient in a plea 
in bar; and in Co. Litt. 303a, Lord Coke 
says: "It is sufficient in bar, which is to 
defend the party or to excuse him." See, 
also, Long's Case, 5 Coke, 121a; Com. Dig. 
tit "Pleader," c. 17; Heath, Max. 3; Spen- 
cer V. Southwick, 9 Johns. 314. But if a 
higher degree of certainty be required, 'viz., 
certainty to a certain intent in general, I 
think the plea has that certainty. In The 
King V. Mayor of Lyme Regis, 1 Doug. 158, 
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Judge Buller says. "Certainty to a certain 
intent in general" "means what, upon a fair 
and reasonable construction, may be called 
certain without recurring to possible facts 
which do not appear; and is what is re- 
quired in declarations, replications, and in- 
dictments, in the charge or accusation, and 
in returns to writs of mandamus." "The 
charge must contain such a description of 
the crime, &c., that, without intending any 
thing but what appears, the defendant may 
know what he is to answer, and what is in- 
tended to be proved; in order that the jury 
may be warranted in their verdict, and the 
court in the judgment they are to give." 
Rex V. Home, Cowp. 682; 1 Chit. 237, It 
is true, that "it is a maxim in ]pleading that 
every thing should be taken most strongly 
against the party pleading; or, rather, that 
if the words be equivocal, they shall be tak- 
en most strongly against the party pleading 
them; for it is to be intended that every 
person states his case as favorably to him- 
self as possible. But the language of the 
pleading is to have a reasonable intendment 
and construction; and, where an expression 
is capable of different meanings, that shall 
be taken which will support the declaration, 
&c., and not the other which would defeat 
it." Wyat v. Aland, 1 Salk. 325; The King- v. 
Stevens, 5 East, 257; Amhui-st v. Skynner, 
12 East, 270; Woolnoth v. Meadows, 5 East, 
463. 

The imputation in the libel is, that the 
plaintiff maliciously devised slanderous ac- 
cusations against Mr. Adams, and that the 
plaintiff was guilty of moral obliquity. The- 
fourth plea, also, I think is good, for the 
same reasons for which I think the third is 
good. It contains a good justification of the- 
charge of moral obliquity, which is aU it pro- 
fesses to justify. The fifth plea is to th& 
second class of words in the first count; be- 
ginning "It is observable," and ending "for 
him to explain." These words charge Mr. 
Kerr with making certain alterations in -the 
warrant of distress, which, in -themselves,, 
appear to be innocent, but which are said in. 
the libel to be "not altogether immaterial to- 
the consciousness of Mr. Kerr," thereby in- 
sinuating some improper motive not explain- 
ed by innuendo. They also charge him, ini 
general terms, with "other alterations of oth- 
er documents," which it is said "it will not, 
perhaps, be so easy for him to explain;" 
thereby also insinuating improper motives not 
explained by innuendo. I am very doubtful 
whether these words, without an innuendo ex- 
plaining the offensive meaning of which the 
plaintiff complains, are actionable. Starkie, 
75; Rex v. Home, Cowp. 683; Woolnoth v. 
Meadows, 5 East, 463. If they are actionable, 
I think tlie justification sufficient. The sixth 
plea is to so much of the last-mentioned 
class of words as charges the plaintiff with 
"other alterations." It reiterates that part 
of the third plea which relates to the altera- 
tion of Jlrs. Moulton's note and Mr. Moulder's 
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cheek. I think it is a good Justification of 
what it purports to justify. The eighth plea 
is to the thurd class of words in the first 
count; beginning "This letter," and ending 
"indignation at the bank;" comprehending 
that part of the supposed libel which charges 
the plaintiff with deceiving Mr. Adams, by 
means of the letter to Mrs, Adams. This 
plea affirms the literal truth of the words, and 
sidds the following averment:— "And the de- 
fendant in fact says that the plaintiff, by 
aneans of the said letter and note, practised a 
ifraud and deception upon the said J. Q. 
Adams, by drawing him in to indorse a note 
for three months' rent more than was in- 
cluded in the warrant of distress, contrary 
to the known intent, purpose, and object of 
the indorsement so made by him, the said J. 
•Q. Adams." I think this plea is sufficient, as 
it avers a direct fi*aud and deception prac- 
tised by the plaintiff upon Mr. Adams. This 
could not be, unless it were done with a 
fraudulent intent. The averment is certain 
to a certain intent in general. To require an 
additional averment, that the fraud and de- 
ception were practised with a fraudulent in- 
tent, would be almost tautology; and would 
be a requisition of certainty to a certain 
intent in every particular, which, if ever 
required, is only necessary in estoppels. The 
tenth plea is to the fourth class of words in 
the fii'st count; beginning "We now come," 
and ending "the terms and cofeditions of the 
note." These words are capable of the 
meaning attributed to them by the plaintiff 
in his declaration. They may amount to a 
charge of forgery. The question then is, 
whetlier the plea charges the plaintiff with 
that offence, in terms so precise as to amount 
to certainly to a certain intent in general, in 
the sense in which this phrase is used in ju- 
ridical language. In The King v. Mayor of 
Lyme Regis, 1 Doug. 158, Buller, J., in speak- 
ing of that kind of certainty, says:— "I take it 
to mean what, upon a fair and reasonable 
construction, may be called certain without 
recvuring to possible facts which do not ap- 
pear." In The Kmg v. Stevens, 5 East, 257, 
Lord Bllenborough says:— "But if it (the mat- 
ter pleaded,) be clearly capable of different 
meanings, it does not appear to clash with 
any rule of construction, applied even to 
criminal proceedings, to construe it in that 
sense in which the party, framing the crim- 
inal charge, must be understood to have used 
it if he intended his charge should be con- 
sistent with itself; and this, at least, we 
may suppose him to have intended." ' And in 
page 259 he says:-— "Every indictment or in- 
formation ought to contain a complete de- 
scription of such facts and circumstances as 
constitute the crime, without inconsistency or 
repugnancy; and except in particular eases, 
where precise technical expressions are re- 
quired to be used, there is no rule that other 
words shall be employed, than such as are in 
ordinary use; or that in indictments, or oth- 
er pleadings, a different sense is to be put 



upon them from what they bear in ordinary 
acceptation." "If the sense be clear, nice ex- 
ceptions ought not to be regarded." 

These cases show a relaxation, in some de- 
gi'ee, of the severity of the rule as laid down 
in 2 Hawk. P. 0. c 25, § 60, "That in an in- 
dictment, nothing material should be taken 
by intendment or implication." Indeed, 
Hawkins himself, after stating several cases 
in which exceptions to indictments have been 
overruled, says, in section 61: — "But I cannot 
find any general rule, whereby it may be 
known in what cases an exception of this 
kind shall be taken to be so over nice that 
the court will not regard it. All that I shall 
add on this head is this, that as, on the one 
hand, the law will not suffer any man to be 
condemned of any crime, whereof the jury 
has not expressly found him guilty, by any 
argument or implication from what they have 
so found; so, on the other hand, it will not 
suffer a criminal to escape on so trifling an 
exception, which it would be absurd and 
ridiculous to take notice of; for nimia sub- 
tilitas in jure reprobatur." "But the juag- 
ment hereof cannot but be, in a great meas- 
ure, left to the discretion of the judges, who, 
from the circumstances of each particular 
case, the comparison of precedents, and tlie 
plain sense of the thing, seem always to have 
endeavored xo go within these rules as near- 
ly as possible." In The King v. Aylett, 1 
Term R. 69, Lord Mansfield said:— "It is nec- 
essary, in every crime, that the indictment 
charge it with certainty and precision, to be 
understood by everybody, alleging all the 
requisites which constitute the offence; but 
every crime stands on its own circumstances, 
and has peculiar rules." 1 Chit Cr. Law, 
174. "It has been holden that the statement, 
that the defendant Toiowingly' committed 
any act, is a sufficient averment of knowl- 
edge," 2 Strange, 904, note 1; 1 Chit Cr. 
Law, 241. In Rex v. Lawley, 2 Strange, 904, 
an averment that the defendant, knowing 
that 0. had been indicted for forgery, did so 
and so, is a sufficient averment that C. had 
been indicted; and an averment that the de- 
fendant, knowing Sir T. A. to have conspired 
the death of the king, is a sufficient aver- 
ment that Sir T. A. did so conspire. See, also, 
The King v. Fuller, 1 Bos. & P. 186, that a 
charge of endeavoring to seduce a soldier is 
equivalent to an averment that he Imew he 
was a soldier. In Rex v. Woodfall, 5 Bur- 
rows, 2667, Lord Mansfield said:— "That 
where an act, in itself indifferent, if done 
with a particular intent, becomes mminal, 
there the intent must be proved and found; 
but where the act is in itself unlawful, the 
proof of Justification or excuse lies on the de- 
fendant, and, in failure thereof, the law im- 
plies a criminal intent." And in Rex v. 
Home, Cowp. 679, he said:— "An indictment 
or information must charge what in law con- 
stitutes a a*ime, with such certainty as must 
be proved; but that certainty may arise from 
a necessary inference, in the manner settled 
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in Res V. Lawley, in Strange.'*. 2 Strange, 
904. AH the certainty required is, that the 
piea shall contain a clear and distinct sta,te- 
ment of the facts which constitute the ground 
of defence, so that they may be understood 
"by the parly whoi is to answer them, by the 
jury who are to ascertain the truth of the 
allegations, and by the court who are to give 
judgment Rex v. Home, Gowp, 682. 

The plaintiff avers, that the defendant 
meant by these words to charge him with 
forgery. The court has decided that they 
are capable of that meaning, and that the 
jury might find that the plaintifE used them 
in that sense. The defendant, therefore, 
must justify them in that sense, by showing 
facts, either by direct averment or necessary 
inference, which amount in law to forgery. 
The facts averred are, that the plaintiff did 
falsely, and fraudulently, and unlawfully al- 
ter the note, so as materially to change the 
terms and conditions thereof. The act thus 
stated is an act unlawful in itself; and, 
therefore, according to the doctrine of Lord 
Mansfield in Rex v. Woodfall, 5 Burrows, 
2667, the law- implies a criminal intent If 
the act be a crime, can it be any other crime 
than forgery? If a man, under the circum- 
stances stated in this plea, falsely, fraudu- 
lently, and unlawfully alter a note, so as ma- 
terially to change its terms, the criminal in- 
tent is necessarily inferred, and he is in law 
guilty of forgery. The act could not be 
fraudulently done without a fraudulent in- 
tent Hawkins (1 P. O. Hk. 1, c. 21, § 1) de- 
fines forgery, at common law, to be "an of- 
fence in falsely and fraudulently making or 
altering any matter of record, or any other 
authentic matter of a public nature." And 
in Rex V. Ward, 2 Ld, Raym. 1466, the same 
■definition is extended to any writing, by the 
false making, or altering of which a person 
may be prejudiced; and from the same chap- 
ter in Hawkins (section 4) it appears that if 
the holder of a note alter it to a less sum, "it 
is forgery, if, by the circumstances of the 
case, it should appear to have been done 
with an eye of gaining an advantage to the 
party himself, or of prejudicing a tMrd per- 
son," "It is also holden that such an altera- 
tion, even without these circumstances, is a 
misdemeanor though it be no forgery." 

At common law it is suflGlcient, in an indict- 
ment for forgery, to say "forged and counter- 
feited," without adding "falsely," which the 
term "forged" sufficiently implies; nor is it 
necessary to add the term "unlawfuDy," 
since the offence is manifestly illegal. 2 
Rolle, Abr. 82, pi. 4; 3 Chit Cr. Law, 1042. 
""The very essence of forgery is an intent to 
defraud." Id. 1039. "An intent to defraud 
<as we have seen it is essential to the of- 
fence,) must be laid in the indictment and 
strictly proved in evidence." Id. 1042. But it 
is in no case necessary that an actual tajury 
, should result from the offence. Rex v. Ward, 
2 Ld. Raym. 1461; 2 Strange, 747; Rex v. 
Orooke, 2 Strange, 901; Rex v. Goate, 1 Ld. 



Raym. 737. In Archbold's Criminal Plead- 
ing (page 189) it is said:— "The intent to de- 
fraud is described as an ingredient of the of- 
fence, in all the statutes upon the subject of 
forgery, and consequently must be charged in 
the indictment" And again, in page 205, Mr. 
Archbold says:— "The forging and counter- 
feiting of any writing, with- a fraudulent in- 
tent whereby another may be prejudiced, is 
a misdemeanor at common law, in all cases 
where it has not been made felony by stat- 
ute; thus counterfeiting a letter of credit 
(1 Strange, 12); a bill of lading (1 Salk. 342); 
a debtor's discharge (2 Bast, P. C. 862); and 
the like, are forgeries at common law," And 
this seems to be the result of all the books 
and cases upon the subject; so that this tenth 
plea avers all the facts which constitute the 
crime of forgery at common law. 

The dictum of Mr. Starkie (on Slander, p. 
340), "that the same degree of certainty and 
precision are required in this plea, as are 
requisite in an indictment or information," is 
not supported by the cases which he cites to 
confirm it In the case of Wyld v- Cookman, 
cited from Gro. Eliz. 492, the words were, 
"Thou wast forsworn in such a leet on such 
a day." "The plea was that the plaintiff was 
sworn, with others, before the steward, to 
present, &c.; and that they presented such a 
ditch not scowered, ad nocumentum, &c., 
which was false, and so justifies; and it was 
thereupon demurred; and now moved that 
this was not any plea, because it is not said 
that they knew it, of their proper notice, to 
be false; otherwise it is not perjury; for they 
make their presentment upon evidence, which, 
if they believe, and present falsely accord- 
ingly, it is not any perjury. Gawdy and 
Fenner— It is properly and commonly intend- 
ed that they should present fault of their own 
knowledge; and if they presented upon evi- 
dence, the plaintiff ought to show it by rep- 
lication. Popham— But a man may not jus- 
tify by intendment; but it ought to be pre- 
cisely alleged," The case went off upon an- 
other point, viz., that the ditch was not with- 
in the leet so that the case is of no authority; 
and, as far as it goes, there were two judges 
to one against the point which it is cited to 
support The only other case cited by Mr. 
Starkie upon this point, is from Brooke, 
Abridgment, Action sur Case, pi. 3; which, 
translated, is in these words, viz.: "Note ac- 
tion on the case for calling the plaintiff 
•thief,* and that he stole two sheep of I. S. 
The defendant says that the plaintiff did 
steal the sheep, wherefore he called him 
'thief,' as well he might; and good per cur, 
without expressing the value; for if they 
were not worth 12d. and so only petit lar- 
ceny, and not felony of death, yet this is fel- 
ony in its nature; and the same law (28 Hen. 
VIIL) between Austin and Thomas Lewis, 
for calling him false and perjured, he justi- 
fied for this, that the plaintiff was perjured 
in the star-chamber in such a matter, &c.; 
and good plea per cur. 27 Hen, VIH. pi. 22." 
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In an indictment, it would have heen neces- 
sary to set forth the value of the sheep; tut 
the court held it not necessary in a plea of 
justification; so that the decision is directly 
contraiy to the dictum of Mr. Starkie, if that 
dictum is to he understood to mean that ev- 
ery thing must be averred in a plea in justi- 
fication which it would be necessary to aver 
in an indictment for the same offence. But 
I do not imderstand Mr. Starkie as carrying 
the doctrine to that extent, I think he only 
meant to say, that where the libel charges 
the plaintiff with a crime by its technical 
name (murder, for Instance), the plea must 
charge the fact with as much certainty and 
precision as in an indictment. But even to 
this extent his authorities fail him. But, if 
the offence must be stated with as much pre- 
cision in a plea as in an indictment, it is hold- 
en in 1 Gurwood's Hawk. P. C. bk. 1, c, 21, 
§ 27, that "in an indictment for forgery it is 
sufficient to aver a general intent to defraud,, 
without setting out the particular manner by 
which the fraud was to be effected; for it is 
no answer to the charge of forgery, to say 
that there was no special intent to defraud 
_ any particular person; and, if a particular 
person be named, a description of him to a 
common intent, is all that is required," Pow- 
ell's Case, 1 Leach, Crown Cas. 77, 78, notes; 
Lovell's Case, Id. 248; Palmer's Case, Id. 
352. Chitty (3 Cr. Law, p. 1036) says: "And, 
indeed, it seems that it is not necessary to 
constitute forgery, that there should be an in- 
tent to defraud any particular person; and 
a general intent to defraud will suffice." 
And in Tatlock v, Harris, 3 Term R. 176, it 
is said, that "if a person does an act, the 
probable consequence of which is to defraud, 
that constitutes a fraudulent intent in the eye 
of the law." In page 342, Mr. Starkie says, 
"The matter alleged in justification, to be 
true, must, in every respect, correspond with 
the imputation complained of in the decla- 
ration." Here the imputation is, that the 
plaintiff committed forgery. The plea char- 
ges all the facts which constitute forgery. 
The matter alleged in justification, therefore, 
corresponds, in every respect, with the im- 
putation. 

Upon the whole, I am of opinion that the 
tenth plea, charging that the plaintiff did 
falsely, fraudulently, and unlawfully, alter 
the note so as materially to change the terms 
and conditions thereof, is a good plea in jus- 
tification of the charge of forgery, without 
any further averment of a fraudulent intent, 
or of an intention to injure any person in 
particular. I think the twelfth plea good, 
for the like reason. It is to the first set 
of words in the second count, which are 
tliese. "He altered the note signed by Mrs. 
Jloulton, and indorsed by Mr. Adams, false- 
ly and fraudulently, so as to change the terms 
and conditions thereof and therein committed 
forgery. He falsely made and forged an al- 
teration in the note signed by Mrs. Moulton, 
and indorsed by Mr. Adams, so as to change 



the terms and conditions of the note." The 
plea avers that the plaintiff did falsely and 
fraudulently forge and make an alteration in 
the note so as to change its terms and con- 
ditions in this, to wit: (&c., as in the tenth 
plea). I think it avers all the facts neces- 
sary to constitute the charge of forgery. The 
fourteenth plea is to the second set of words 
in the second count, which is the same as 
the foui-th set in the first count, to which 
the tenth plea is an answer. This fourteenth 
plea is exactly like the tenth, and is good for 
the same reasons. I am, therefore, of opin- 
ion that judgment should be given for the 
defendant upon the demurrer to all the pleas. 

THRUSTON, Ckeuit Judge, concurred in 
this judgment 

MORSELL, Circuit Judge, was of opinion 
that the tenth and fourteenth pleas ought to 
have averred an intent to injure Mr. Adams. 

The plaintiff, then, by leave of the comt, 
withdrew his demurrer to all the pleas, ex- 
cept the original plea of justification, and 
joined issue upon the facts stated in the 
fourteenth plea in justification, which came 
on for trial on the 9th of January, 1828, and 
on the 15th the jury retired to consider of 
their verdict, and were out until the 18th, 
when, not having agreed, and the court being 
about to close the session, the parties agreed 
to withdraw a juror, and to contmue the 
cause to the next term,- when it was again 
continued to December term, 1828, when it 
was compromised by the parties; the defend- 
ant confessing judgment for one cent dam- 
ages, and admitting that the plaintiff in the 
alteration of the note, and the other acts al- 
luded to in the libel, was not actuated by 
any criminal intent, or by an intention to 
defraud any person. Some instructions and 
opinions were given during the trial, and bills 
of exception were taken, but they are not 
deemed worth reporting. 



KERR (GORDON v.). See Case No. 5,611. 



Case 3Sro. 7,731. 

KERR V. HAMILTON. 
[1 Cranch, C. C. 546.] i 

Circuit Court, District of Columbia. July Term, 

1809. 
Discharge in BANKRrprcT — Action upo>r Dott- 
BoxD— Proceedings against Person 
OP Bankiidpt. 
A surety, who has paid money for a bankrupt 
in discharge of a duty-bond, has not tlie right of 
the United States to proceed against the person 
of the bankrupt, but only against his effects. 
[Cited in Hamilton v. Reynolds, 88 Ind. 193.- 
Post V. Losey, 111 Ind. 80, 12 N. E. 124.] 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Assumpsit for money paid, and money had 
:ind received. Plea, discharge under the bank- 
rupt law [of 1800 (2 Stat 19)]. Replication, 
I J. at the money paid for the defendant [Robert 
Hamilton] by the plaintiff [Alexander Kerr] 
-was paid by him to the United States in dis- 
charge of the defendant's bond given for 
duties in which the plaintiff was his surety. 

General demiu;rer and joinder, 

THE COlJllT (DUGKETT, Gurcuit Judge, 
absent), upon considering the several revenue 
laws and banlcrupt law, decided that the 
plaintiff had not the right of the United 
States to proceed against the person of the 
bankrupt, but only against his effects. 

Judgment for the defendant 



Case No. 7,733. 

ESRR et al. v. The NORMAN. 

[1 Newb. 525.] i 

District Com-t E. D. Louisiana. Dec, 1855.2 

Carriers op Goods— Liabilitt for Ixjuey— Con- 
dition TVHEX Shipped — Effect op Reshipment. 

1. Where it was shown by the bill of lading 
and the testimony of the shippers that a cargo 
of coffee was in good order when it left the port 
of Boston, and it was proven to be in a dam- 
aged state when it reached the consignees in 
New Orleans, "tie necessary conclusion must he 
that the damage was caused while it was on 
board the ship. 

2. The coffee having been reshipped in its 
damaged state to the owners in St Louis and 
subjected to an examination there, the report of 
the witnesses who made that examination may 
be relied on in ascertaining the extent of the 
damage in tiie quality of the coffee, when it ar- 
rived at its ultimate destination; and it may al- 
so serve as a fair criterion in fixing the amount 
of damage it had sustained when it was received 
at this port 

[Libel by Robert Kerr and others against 
the ship Norman.] 

L. Hunton, for libelants 

Wolfe & Singleton, for respondent 

McOALEB, District Judge. On the 5th of 
January, 1854, Clarke, Jones & Co. of Boston, 
shipped from that port on board the ship 
Norman, for and on account of the libelants, 
200 Ijags of coffee, and consigned the same to 
Kennett, Dix & Co. of this city, by whom 
they were forwarded to the libelants in St. 
Louis. The bill of lading is in evidence and 
shows that the coffee was shipped at Boston 
in good order and condition; and this is fully 
corroborated by the testimony of those who 
had charge of the shipment and who were ex- 
amined under a commission. The evidence 
given by Clarke, seems to me so clear and sat- 
isfactory, as to the good condition of the cof- 
fee at the time of shipment, that I cannot 
doubt that the terms of the bill of lading 
present a true statement, of not only the ex- 

1 [Reported by John S. Newherry, Esq.] 

2 [Affirmed by circuit court; case not report- 
ed.] 



ternal appearance of the sacks, but also of 
the actual condition of the coffee when it 
left the hands of the shippers. The parties 
from whom the coffee was purchased by 
Clarke, Jones & Co. for the libelants, also 
show, that it was in perfect order when they 
delivered it The conclusion is, therefore, 
irresistible that the damage sustained by the 
coffee, was caused after it left the hands 
of the shippers and while it was under the 
care and control of those who received it on 
board of the Norman, and brought it to this 
port 

In arriving at a satisfactory conclusion as to 
the amount of damage, the court has no guide 
except the testimony of the witnesses in this 
city and those who were examined under a 
commission in St Louis. The testimony of 
the latter may be relied on in ascertaining 
the extent of the damage in the quality of the 
coffee when it arrived at its ultimate destina- 
tion, and it must also serve as a fair criterion 
in determining the damage sustained when 
the coffee was received in this port The 
causes of the damage were clearly, in my 
judgment, the result of the fault of iiiose who 
had charge of the ship; and there is nothing 
in the evidence which creates the slightest 
presumption that any additional injury was 
sustained by tihe coffee during the few days 
necessai'ily required to transport it on board 
of a steamboat from this port to St. Louis. 
The original causes of the injury, may have, 
during those few days, increased the damage 
to some extent but this would be too small 
to be taken into consideration, when the fault 
of the carrier between Boston and New Or- 
leans has been so clearly established. The 
depositions of Balle, Einnill and Christopher, 
surveyors and appraisers in St Louis, assess 
the damages thus: 116 bags damaged 25 per 
cent, that is ?550, and 45 bags at 50 per cent, 
that is §420. Making the aggregate of dam- 
age in quality, amount to §970. 

The evidence of damage in quantity is not 
by any means so satisfactory. The witness 
Haines testifies that at the time the coffee was 
received at the store of Kennett, Dix & Co., 
ten or twelve bags had burst, and they had 
lost one-fifth of the quantity. Wm. R, Clarke 
the shipper at Boston, says there was 26,844 
lbs. in tue 200 bags; which would give, say 
134 lbs. to each bag. Let us suppose, taking 
the smaller number mentioned by Haines, 
that there were ten bags bursted and that 
each of these bags contained originally 134 
lbs., 1,340. 

On these there was a loss in quantity 
of 1-5 26S 

The coffee was worth in Boston 13 
cents 13 

$ 34 84 
Add this §34.84 to the loss in qual- 
ity 970 00 

?1,004 84 

For this sum, which I consider the amount 
of damage fairly deducible from the evidence. 
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I shall order judgment to be entered In favor 
of libelants, •with costs. 

This ease was taken by appeal to the circuit 
court of the United States, and the decree of 
the district court affirmed by Justice Campbell. 
[Case unreported.] 



Case No. 7,733. 

KERR V. SOUTH PARK COMMISSION- 
ERS et al. 

[S Biss. 276; 6 Reporter, 548; 11 Chi. Leg. 
News, 17.] 1 

Circuit Court, N. D. Illinois. Sept., 1878. 

Pi^UKiES Execution — iKREGutARiTr — Sale op 
hojiesteai> unden eseoctiox — extent of 
Homestead — Lot — Sale en Masse — Abandon- 
ment OP Homestead — Wife's Intentions and 
Declauatioss. 

1. A levy and sale of lands under a pluries 
execution when a prior levy under the same 
judgment remained undisposed of, instead of is- 
suing a venditioni exponas, is at most a mere 
irregularity which can only be taken advan- 
tage of in apt time. 

2. In Illinois the sale of property, while oc- 
cupied as a homestead, by virtue of an execu- 
tion and levy is void, and it makes no difference 
whether the premises are worth more or less 
than the $1,000 allowed as the limit in value of 
the homestead. 

3. But in giving construction to the term 
"lot" as used in the homestead law, the court 
will confine it to the forty acre tract, accord- 
ing to governmental survey, upon which the 
residence of the debtor is situated. 

4. If the sherifE sells as one tract two forty 
acre pieces of land, one of which is the home- 
stead, the sale will be set aside as to the en- 
tire eighty acres. 

5. In determining whether there has been an 
abandonment of the homestead, regard must be 
had as well to the purposes and declarations of 
the wife, as of the husband, and where there 
is an intention or desire on the part of the wife 
to return, the right of homestead may not be 
lost, even though the husband did not intend to 
return. 

This case involved the title to about 196 
acres in the South Park of Chicago. It pre- 
sented several important questions under the 
execution and homestead statutes of Illinois. 
Defendant Charles B. Phillips became the 
owner in fee of this land about the year 1849. 
All parties claim under him, as a common 
source of title. Dec. 18, 1858 ["William P.] 
Kerr, in an action of assumpsit, instituted in 
the superior coiurt of Chicago, recovered a 
judgment against Phillips for the sum of $6,- 
410.78. Dec. 31, 1858, execution issued upon 
that judgment, and was levied upon all right, 
title and interest which Phillips had in the 
land, upon which, at that time, he resided 
with his family. The property was adver- 
tised for sale, but by order of plaintiff's attor- 
ney, the sale was waived, and the execution 
returned, April 25, 1859, for want of bidders. 
Jan. 7, 1859, a warranty dted from Phillips 
to Daniel S. Sweeney, of New York, for this 
land was put upon record. It bears date 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission, 6 Reporter, 548, 
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prior to Kerr's judgment, to-wit: Oct. 5, 1858, 
appears to have been acknowledged on the 
4th .of January, 1859, and states the consider- 
ation to be $20,000. Feb. 5, 1859, a deed for 
the land from Phillips and wife to Sweeney 
was put upon record. It is dated Oct. 5, 1858, 
was acknowledged by Phillips on the 4th of 
January, 1859, and by Mrs. Phillips Feb. 5, 
1859. Consideration $20,000. April 18, 1859, 
a deed for the land from Sweeney to Thomas 
Wright, Sr., (the father of Mrs. Phillips) was 
reeoi'ded. It is dated Dec. 4, 185S, and was 
acknowledged Jan. 4, 1859. Consideration 
$9,000. Dec. 14, 1859, an alias execution is- 
sued upon Kerr's judgment, and was levied 
upon Phillips' interest in the land, wbich was 
duly advertised for sale, but no bids were 
offered, and the execution, by order of plain- 
tiff's attorney, was returned without further 
proceedings thereimder. Jan. 5, 1862, the 
dwelling house, in which Phillips lived with 
his family, upon this land, was destroyed by 
fire. His family remained in the neighbor- 
bood for a short time, and then went to the 
residence of Mrs. Phillips' father, in the state 
of Ohio, remaining there for many years. 
The dwelling house was insured for $3,000, 
and the furniture at $500. Tbe insurance 
was taken out in the name of Phillips, as 
agent of Thomas Wright. Some dispute 
arose as to whether Wright or Phillips was 
entitled to the insurance money. The com- 
pany declined to pay more than $1,900. The 
parties finally reached an understanding, the 
result of which was that Phillips received 
about $1,000 of the $1,900. and the remainder 
was paid to Wright. Jan. 13, 1862, upon 
the occasion of the settlement about the in- 
surance money, Wright and Phillips entered 
into a written agreement by the termes of 
which Wright, upon the performance of cei- 
tain covenants and undertakings by Phillips, 
agreed to convey the land in controversy to 
Phillips, free and clear from all incumbrances 
whatsoever. June 2, 1863, Wright and Phillips 
had some settlement in reference to their busi- 
ness, resulting in a written indorsement, 
signed by both, upon the contract of Jan, 13, 
1862, as follows: "AH the transactions nam- 
ed, and all other transactions, whether within 
named, or not so named, betw^een said Wright 
and said Phillips, from the beginning of the 
world to this day, are declared to be canceled 
and settled, and each party doth hereby re- 
lease, acquit and discbarge the other from, and 
of, all debts, claims, and demands, covenants, 
promises, acts, neglects, commissions and 
commission of every name and kind, at and 
prior to the date hereof." June 5, 1863, a 
deed from Wright and wife to Martin, was 
recorded, dated Jan. 1, 1863 (about the date 
of settlement between Wright and Phillips), 
acknowledged Jtme 2, 1863, and reciting a 
consideration of $20,000. June 18, 1863, a 
pluries execution was issued upon Kerr's 
judgment of Dec. 18, 1858, and levied the 
same day upon Phillips' right, title and inter- 
est in this land. Under this levy a sale at 
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public vendue was had on tlie ITth of July, 
1863, when Kerr became the purchaser of all 
the land except twenty-six acres, at the sum 
of $5,800; and on the ISth of August, 1863, 
he became the purchaser, at public sale, of 
that twenty-six acres, at the sum of $2,561.36. 
Subsequently, on Dec 16, 1864, Kerr received 
the sheriffs deed for all the land thus pur- 
chased at public sale. Dec. 15, 1863, a deed 
from MarOn to Charles P. Burton, dated 
May 7, 1863, acknowledged May 21, 1863— 
consideration $65— was put upon record. Of 
none of the foregoing deeds did Kerr have 
any knowledge until after they were record- 
ed. Feb. 23, 1864, Phillips, In a suit insti- 
tuted by him in the superior court of Chicago, 
against Kerr, to recover damages for an al- 
leged violation of a contract in reference to 
certain lands in Johnson county, sued out an 
attachment, and the same was levied upon 
the land in controversy, as the property of 
Kerr. He obtained judgment, upon publica- 
tion, and by default, against Kerr for $7,052. 
Under that Judgment this land was sold and 
struck ofE to "Charles P. Burton." Another 
piece of the land was sold under the same 
judgment, of which Mixer became the pur- 
chaser. Nov. 1, 1864, Phillips brought a sec- 
ond attachment suit against Kerr, and the 
land was again levied on as the property of 
Kerr. In the latter case Kerr pleaded non 
est factum to the contract sued on, and that 
suit was subsequently dismissed at plaintifE's 
costs. It should be observed that during the 
year 1864, Phillips, by a decree rendered in 
an Indiana court, obtained a decree of divorce 
from his wife, without notice to her in any 
form of the pendency of such action, Feb. 
17, 1865, Kerr sued in equity in the superior 
court, asserting that the contract sued on by 
Phillips was a forgery, and seeking to enjoin 
the judgment in the first attachment suit. 
Miser made default, but Phillips defended. 
A final decree was rendered on Sept 20, 1865, 
declaring the agreement sued on, a forgery, 
setting the judgment and sale aside, and 
granting a perpetual injunction. May 1, 1865, 
while the last named action was pending, 
Phillips professing to act as attorney for 
"Charles P. Burton," made a lease of the 
land in controversy to Levi Blackwell, who 
took possession thereunder. In August, 1866, 
Kerr sued Blackwell and "Burton" in eject- 
ment, in the superior com-t in Chicago, to 
recover possession of the land. There was no 
actual service of process upon "Burton," but 
Blackwell was served. He made default, and 
judgment against him was taken on the 3d 
of September, 1866, and Kerr was put into 
posseifeion. September 2, 1868, a motion was 
made in the ejectment suit in the name of 
"Charles P. Burton" for a new trial. Among 
the affidavits filed in support of this motion 
was one by Phillips, who represented himself 
as agent and attorney for Charles P. Burton, 
and stating that Burton was a resident of 
California. He recites in his affidavit the 
various conveyances above referred to, in- 
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eluding the one from Martin to Burton in 
May, 1863, at which tune he claims to have 
surrendered possession to Burton. An order 
was entered granting a 'new trial, but upon 
the same day a motion was entered, in behalf 
of Kerr, to set aside that order, on the groimd 
that it had been obtained by fraud. On the 
10th of December, 1869, the order granting a 
new trial was set aside and the original judg- 
ment ordered to stand. 

On August 31, 1868, Mrs. Phillips entered 
into the first of several agreements with 
Charles H. Atkins. That between Mrs. Phil- 
lips and Atkins of August 31, 1868, recites the 
recovery of judgment by Kerr against Phil- 
lips, the sale under execution, purchase by 
Kerr, and sheriff's deed; that Mrs. Phillips 
claims homestead and right of dower in the 
premises; that Bmrton, who claims title 
against Kerr, has conveyed to Atkins the half 
section, less the north one hundred and three 
acres, for the purpose of aiding to set aside 
the sheriff's sale, in consideration of which,. 
Atkins agrees to use his best endeavors to 
have Kerr's title set aside, to employ counsel 
and institute suits, and conduct the proceed- 
ings at his own expense; and in the event of 
success, and establishing his title to the half 
section less the north one hundred and three 
acres, he is to pay her $500, and convey to 
her an undivided five acres, and she to re- 
lease to him all claim to the balance of the 
half section, including homestead and dower; 
she to execute all necessary papers and ren- 
der all reasonable assistance. A second 
agreement, made November 26, 1868, between^ 
Atkins and Thomas Wright, father of Mrs. 
Phillips, recites the former agreement; ' that 
Mrs. Phillips has become dissatisfied with it; 
substitutes an undivided ten acres in lieu of 
five, to be conveyed to Mrs. Phillips, she to 
be paid $500; and then provides that if Mrs. 
Phillips can recover against Charles B. Phil- 
lips as much as twenty-five acres out of the 
north half, for alimony, she shall surrender 
all claim to any portion of the south half. 
Wright and Mrs. Phillips to do nothing to 
the injiuy of Atkins' title, nor embarrass 
him in any way in the conduct of the litiga- 
tion, but are to render him all possible aid 
in the conduct of the litigation to recover the 
land from Kerr. On January 2, 1869, an- 
other agreement was made between Mrs. 
Phillips and Atkins. It recites the fii-st 
agreement and the provision that Mra. Phil- 
lips is to receive ten acres upon recovering 
the land from Kerr, leaves out the contin- 
gency in regard to the recovery of alimony 
from Phillips; requires Mrs. PhiHips and 
Wright to r-ender all necessary aid in their 
power to recover the land from Kerr, Atkins 
to pay all expenses of litigation. Phillips 
seemed to have co-operated in this movement, 
and professing to act as attorney for Burton, 
made a deed of the land to Atkins in 1868. 
On the same day Jlrs. Phillips made a deed 
of the property to Atkins. And on the same 
day Atkins conveyed back to Phillips "in 
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trust for Burton" tlie north one hundred and 
three acres of the half section. The record 
shows various other deeds after the transac- 
tion with Atkins. May 3, 1869, Phillips, at- 
torney in fact for "Burton," conveyed the 
north one hundred and three acres to Georgia 
P. Clark. She, on May 8, 1869, conveyed the 
land back to Phillips "for the benefit of Bur- 
ton." June 18, 1869, Phillips conveyed to his 
brother, John Phillips, reciting Atkins' de- 
linquency in not performing his agreement to 
■clear the title. "Burton," the same day, by 
Phillips, as attorney in fact, quit claimed to 
John Phillips. July 1, 1870, John Phillips 
qmt claimed to the South Park commission- 
ers for §1. July 20, 1870, Charles B. Phillips 
nade a like conveyance to the South Park 
-commissioners, and March 20, 1870, David 
A. Maitin quit claimed to the commission- 
ers; considei-ation, §250. The general object 
-of this suit by Ken- was to obtain a decree 
establishing his right against all of the de- 
fendants, to the entire tract of 196 acres 
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P. H. Kales, Lyman Trumbull, and M W 
Fuller, for South Park commissioners 

Robert Rae and D. K. McKae, for Mrs 
PhilUps. 

W. G. Goudy, S. B. Gookins, J. O. Dunlevv 
and H. S. Monroe, for W. P. Kerr. 

HARLAN, Cu-cuit Justice (orally, after stat- 
mg the facts). Numerous questions have been 
presented by counsel in elaborate oral and 
written arguments, characterized by very great 
ability. The court does not deem it neces- 
sary to express its opinion upon each of those 
questions, since its conclusions upon some of 
them seem to be sufficient to dispose of the 
case. 

First— It is claimed by defendants that no 
right was acquired by the levy of June 18 
IS63, under the pluries execution, nor by the 
sale under that levy, because there had been 
a levy, under a previous execution, for the 
same debt, which last levy remained undis- 
posed of, when the execution of June 18 1863 
was issued. ' ' 

Assuming that the levy made under the ex- 
ecution of December 14, lSo9, was not waiv- 
ed by the order of plaintiff's attorney to re- 
turn it without further proceedings, and con- 
ceding, as must be done, that the proper and 
regular mode to give effect to the levy under 
tliat execution, was to issue a venditioni ex- 
ponas and not a pluries execution, the court 
IS not prepared, in view of the authorities 
and what seems to be the settled practice in 
this state, to say that a subsequent levy and 
sale under the pluries execution, issued upon 
the same judgment, and levied upon the same 
property, for the same debt, was void. 

The issuing of the pluries execution should 
rather be considered as a waiver of any 
rights acquired by the levy under the former 
execution. It was, at most, a mere irregular- 
ity to issue the pluries execution rather than 
a vend, ex., but advantage of that irregular- 



ity should have been taken (if it could have 
been taken at all,) in apt time. The subse- 
quent conduct of Phillips in the attachment 
and other suits heretofore referred to, in con- 
nection with the long delay in urging such ob- 
jecUons, estops him and all claiming under 
hiqa from urging such an objection in this liti- 
gation. 

Second, the most important and difficult 
questions before the court are those which 
arise under or in connection with the home- 
stead act of this state. On behalf of the de- 
fendants it is claimed that when the levy was 
made under the execution of June 18, 1863, 
as well as when the sales took place there^ 
under, the land in conti-oversy, the entii-e 
tract of one hundred and ninety-six acres, 
was the homestead of Phillips, and wholly 
exempt from leyy and forced sale under ex- 
ecution or other judicial process; that, conse- 
quently, the sale was in all respects void 
conferring no right upon Kerr which he caii 
assert in this suit, against Phillips or against 
Airs. PhilUps, or against any one holding title 
under them. 

It is necessary here to examine the pro- 
visions of the homestead statute, and ascer- 
tain the settled constraction of its provisions 
by the supreme court of Illinois, when the 
rights here in controversy, accrued. What- 
ever that eonsti-uction has been, it will be 
the pleasure, as it is the duty, of this comt 
to give it effect in this case. 

By the first section of that act it is de- 
clared that "in addition to the property now 
exempt by law from sale under execution, 
there shall be exempt from levy and forced 
sale, under any process or order from any 
court of law or equitj' in this state, for debts 
contracted from and after July 4, 1851, the 
lot of ground and the buildings thereon, oc- 
cupied as a residence, and owned by the 
debtor, being a householder, and having a 
family, to the value of $1,000." "Such ex- 
emption," it is provided, "shall continue after 
the aeath of the householder for the benefit 
of the widow and family, some or one of 
them continumg to occupy such homestead, 
until the youngest child shall become twenty- 
one years of age, and until the death of such 
widow; and no release or waiver of such ex- 
emption shall be valid unless the same shall be 
in writing, subscribed by such householder 
and his wife, if he have one, and acknowl- 
edged in the same manner as conveyances of 
real estate are by law required to be ac- 
knowledged." St. III. (Gross) 1871, c. 48a, 
§ 1. 

Other sections of the homestead law are as 
follows: 3 

"Sec. 2. Exceptions. But no property shall, 
by virtue of this act, be exempt from sale 
for non-payment of taxes or assessments, or 
for a debt or liability ineun-ed for the pur- 
chase or improvement thereof. 

"Sec. 3. Valuation or Division by a Jury. 
If, in the opinion of the creditors or officer 
holding an execution against such household- 
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er, tlie premises claimed by Mm or her, as 
exempt, are -wortli more than $1,000, such of- 
ficer shall summon six qualified jurors of 
his county, Tvho shall, upon oath to be ad- 
ministered to them by the officer, appraise 
said premises, and if, in their opinion, the 
property may be divided without injury to 
the interest of the parties, they shall set off 
so much of said premises, including the 
dwelling house, as in their opinion shall be 
worth ?1,000, and the residue of said prem- 
ises may be advertised and sold by such of- 
ficer. 

"Sec. 4. In case the value of the premises 
shall, in the opinion of the jury, be worth 
more than $1,000, and cannot be divided, as 
is provided for in this act, they shall make 
and sign an appraisal of the value thereof, 
and deliver the same to the officer, who shall 
deliver a copy thereof to the execution debtor, 
or to some one of the family of suitable age 
to understand the nature thereof, with a no- 
tice thereto attached, that unless the execu- 
tion debtor shall pay to the said officer the 
surplus over and above the $1,000, on tne 
amount due on said execution within sixty 
days thereafter, that such premises will be 
sold, 

"Sec. 5. Sale— How Made. In case such 
surplus, or the amount due on said execution, 
shall not be paid within the said sixty days, 
it shall be lawful for the officer to advertise 
and sell the said premises, and out of the 
proceeds of such sale to pay such execution 
debtor, the said sum of $1,000, which shall 
be exempt from execution for one year there- 
after, and apply the balance on such ex- 
ecution: provided, that no sale shall be made 
unless a greater sum than $1,000, shall be 
bid therefor; in which case the officer may 
return iJie execution for want of property." 

"Sec. 8. Whenever the dwelling house, or 
the building occupied as a homestead, and un- 
der the laws of this state exempt from ex- 
ecution and forced sJile, shall have been in- 
sured by the person entitled to the benefit of 
such exemption, and a loss by fire or other- 
wise, shall occur in such manner as to en- 
title the person insured, to the benefit of such 
insurance, or any part thereof, the insm-ance 
company or companies liable for such loss, 
shall pay the same directly to the owner of 
such house or building, notwithstanding the 
service of garnishee process, or proceedings 
by creditor's bill, or otherwise, on the part 
of a-editors of the uisured; and the claim 
and demand of the insured against such in- 
surance company or companies, shall be ex- 
empt from execution, attachment, garnishee 
process, or other proceeding on the part of 
creditors of the insured, to the same extent 
as the property so insured and desti-oyed, or 
injured, was exempt therefrom: provided, 
tliat nothing herein contained shall be con- 
strued to exempt more than $1,000, due on 
any insurance as aforesaid, from liabilities to 
attachment or other proceedings on the part 
of creditors." St. ni. (Gross) 1871, c. 48a. 
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Numerous decisions have, been rendered by 
the supreme court of Illinois, hi which this 
homestead act has been construed. In Hart- 
well V. McDonald, 69 III. 293, that court, in 
reviewing its former decisions, said that it 
had uniformly held: "That a judgment is 
not a lien upon homestead premises. That 
the owner may sell or mortgage the same, 
free from the lien of the judgment and that 
no liability can attach to the lands in tlie 
hands of the purchaser, for the previous judg- 
ment debt of his grantor. That the prop- 
erty is neither subject to a lien, a levy, or a 
forced sale, under judicial process while oc- 
cupied as a homestead. That it does not vary 
the result whether the premises are worth 
more or less than $1,000, that if not worth 
more than that sum, the sale is prohibited by 
the statute, and if worth more, then none of 
the requirements of the statute having been 
observed in making the levy and sale, the sale 
is unauthorized." 

The court then proceed to say: "The sales 
referred to being, of course, such as are 
made without regard to the provisions of 
the act, as was the sale in this case, property 
thus situated is held not to be liable to levy 
and sale on execution, and such sales of 
it are held to be inoperative and void, and 
that the purchaser acqmres no title there- 
under." 

It cannot be doubted that when Kerr ob- 
tained his judgment against Phillips, the 
latter had a homestead right in this land. 
It was at that time, and until the destruc- 
tion of his dwelling house in January, 1862, 
owned and occupied as a residence for him- 
self and family. Whether that homestead 
right extended to the whole tract of 196 
acres, or only to a part thereof, will be here- 
after considered. For the present, we only 
say that, so far as he had a homestead in 
the land, it was exempt from levy and forced 
sale. That homestead right was subject to 
such disposition as he, in connection with 
his wife, chose to maJce of it, free from any 
lien of Kerr's judgment. So far as that 
right was concerned, it is immaterial what 
was the consideration upon which Phillips 
made and caused to be made the several 
deeds referred to. 

Third, We come now to inquire whether 
this homestead right, at the time of Kerr's 
judgment, extended to the whole 196 acres. 
Upon a careful examination of all the de- 
cisions of the supreme com*t of this state, 
to which counsel have called attention, the 
court is of opinion that the homestead ex- 
emption did not extend beyond the forty- 
acre lot upon which the dwelling house of 
Phillips stood, when it was destroyed by 
fire. It is "the lot of ground and the build- 
ings thereon, occupied as a residence, and 
owned by the debtor," which the statute 
exempts from levy and forced sale. In de- 
termining the extent of the homestead right, 
it is sometimes important to inquire how 
much, at the time, is claimed by the house- 
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holder. It is often, if not always, a question 
of fact, how much of a particular body of 
land can he fairly said to belong to the home- 
stead; that is, to "the lot of ground" oc- 
cupied as a residence. In Hill v. Bacon, 43 
III. 478, it was decided that the court will 
take judicial notice that a quarter section of 
land is made up of four forties, each with 
well defined hounds. In that case, the forty- 
acre part of the quarter section upon which 
the residence and improvements stood, was 
declared to be a "lot" within the meaning 
of the homestead act. That case was re- 
affirmed in Linton v. Quimby, 57 HI. 272. In 
the case of Gardner v. Eberhart, 82 Hi. 320, 
the court said that a farm may consist of 
several "lots of groimd," within the mean- 
ing of the homestead act, but the statute 
exempts only the lot occupied as a residence. 
The court in that case said: "It will tai;e 
judicial notice of the government surveys 
of the public lands, and that a quarter sec- 
tion of land consists of four forties, each 
with well defined bounds. If the forty on 
which the resident buildings are situate does 
not exceed §1,000, in value, it is exempt." 
Of this construction of the law the execution 
creditor in this case cannot complain. The 
doubt the court has, is whether the home- 
stead exemption might not also be extended 
to the forty acre lot over part of which the 
garden extended. But under all the facts 
and circumstances proven, the court is of 
opinion that the letter and spirit of the law 
is best satisfied by holding that the forty 
acre lot upon which the residence stood was 
altogether exempt from levy and sale under 
the homestead statute, and that its sale 
under Kerr's judgment was inoperative and 
void, unless, at the time of the levy and sale 
under the execution of June 18, 1863, the 
homestead right had been lost by abandon- 
ment. The established doctrine of the Illi- 
nois court seems to be that the homestead 
right may be lost by abandonment; such 
appears to be the rule as announced in these 
cases: Titman v. Moore, 43 Bl. 169; Maher 
v. ilcConaga, 47 111. 392; Vasey v. Board of 
Trustees, 59 HI. 191; Wright v. Dimning, 
46 HI. 274; Howard v. Logan, 81 HI. 386; 
Potts V. Davenport, 79 111. 458. 

Upon examining these and other adjudged 
cases it will be found that the decision turns 
largely upon the special circumstances of 
each case. The general rule, however, is laid 
down that abandonment exists when the 
facts show the absence of the animus re- 
vertendi. "When the family once leaves the 
homestead and lives elsewhere, some of the 
cases hold that the evidence of a pui-pose 
to return must be clear and definite. Some 
of the cases recognize the homestead right, 
although the dwelling has been destroyed 
by fire. The right to rebuild and re-occupy 
as a residence is recognized, if the purpose 
to do so in good faith exists. 

But none of the cases prescribe any defi- 
nite time within which return must take 
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place. In some of the cases as much as 
two years expired after leaving the home- 
stead premises without the homestead right 
of exemption being lost by abandonment. 
In this case the dwelling house of Phillips 
was consumed by fire in January, 1862. With- 
out detailing the circumstances under which 
it was destroyed, it is sufficient to say that 
there is persuasive evidence to justify the 
conclusion that after the fire it was the pur- 
pose of Phillips to so conduct himself as 
to force his wife to leave him, whereby he 
could the better carry out his purpose to 
obtain a divorce. That his wife went to 
her father's, in Ohio, from absolute neces- 
sity, resulting from the failure of her hus- 
band to make proper provision for her, the 
evidence does not permit the court to doubt. 
She remained there as long as she did, from 
the same necessity, caused by the same 
neglect and failure. That from the veiT day 
of the fire she desired to return to her home 
near Chicago, and have the dwelling house 
rebuilt upon the same spot, is quite clear. 

Her letters and her conduct clearly es- 
tablish that her desire in that direction was 
known to all of her friends and to Phillips, 
and, as some of the evidence shows, to the 
agents of Kerr, if not to Kerr himself. 

The homestead law was designed for the 
benefit of the wife and children as well as 
for the husband. In some of the cases it is 
declared that the husband as the head of the 
family, having the legal power, as such, to 
control the movements and residence of his 
family, may abandon the homestead so as 
to deprive the wife and children of the 
beneficent provisions of the statute. But 
such general expressions must be construed 
in reference to the facts of the particular 
cases in which they occur. They cannot 
be applied to a case like this without defeat- 
ing one of the very objects of the homestead 
statute, which was to provide a shelter for 
wives and children, and thereby erect bar- 
riers against the increase of vagrancy and 
pauperism. Here the husband evidently had 
no pui-pose to return to the old homestead, 
or again to live with his family after they 
left Chicago for Ohio, where a temporary 
home had been offered by the wife's father. 
The court is forced by the evidence to the 
conclusion that Phillips did not desire his 
wife to return to him or to the homestead, 
because that might interfere with his plans 
in reference to the land. But, in determin- 
ing whether the homestead right had been 
abandoned at the time of levy and sale, the 
court must not look alone to the purposes 
of the husband, or solely to his declarations. 
Some regard must be had to the purposes 
and declarations of the wife, to whom the 
statute secured rights in the homestead. 
The abandonment of her by her husband 
made her in some sense the head of the 
family, with the right to entertain independ- 
ent purposes in regard to the homestead. 
Looking at all the evidence, and to the con- 
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duct of the parties, the fair conclusion Is, 
that the homestead right, which unquestion- 
ahly. existed in the forty acre lot referred 
to, at the date of Kerr's judgment, and at 
the time of the fire, had not been lost by 
abandonment at the time of the levy and 
sale under which Kerr claims. Consequent- 
ly the sale of that much of the one hundred 
and ninety-six acres was in violation of the 
statute. 

The fact that Phillips received a part of 
the money paid by the insurance company 
should not be allowed, under the evidence 
in this case, to defeat the claim of home- 
stead exemption. It is not clear that it 
was paid to, or received by Phillips as in- 
surance money to which he was legally en- 
titled. Upon the face of the policy it all 
belonged to Wright. He alone could demand 
it of the company. The reasons which in- 
duced him to divide the insurance money do 
not clearly appear. Besides, it is doubtful 
whether a large portion of the $1,000 re- 
ceived by Phillips did not cover the insur- 
ance upon the furniture in the house when 
it was destroyed. We are not satisfied that 
the statute about insurance of the home- 
stead has, under the evidence, any applica- 
tion to the ease. 

Fourth. We come, now, to inquire as to the 
sale of the remaining portion of the 196 
acres. From the facts detailed and from 
what has been said, it will be seen that the 
questions as to the remaining portion of the 
196 acres involve considerations of a differ- 
ent character. This part of the case is some- 
what complicated, because of the numerous 
deeds which Phillips made and caused to be 
made, after Kerr sued him in 1858. The 
deeds from Phillips to Sweeney, from 
Sweeney to Wright, from Wright to Martin 
and from Martin to Burton, were all fraud- 
ulent contrivances upon the part of Phillips, 
to hinder and delay Kerr, and perhaps other 
creditors. Of that the court has no doubt. 
No consideration passed from Sweeney to 
Martin. Wright had a claim against Phil- 
lips of small amount, but the object of Phil- 
lips in placing the title in him and after- 
ward in Martin, was that the property might 
be held for him, and that he might the more 
readily evade the demands of creditors. As 
to "Burton," he seems to have been in one 
sense a myth. The evidence satisfies the 
court that it was a name conveniently used 
by Phillips, without the Imowledge of Bur- 
ton, if there was such a person, for the 
purpose of concealing his plans and move- 
ments touching the property in controversy. 
The conveyance from Martin to Burton is to 
be deemed as a conveyance to Phillips by 
the name of Burton. These views are 
strengthened by the subsequent conduct of 
Phillips in having the property attached as 
Kerr's property, and by his efforts to set 
aside the judgment in the ejectment suit, 
using the name of Burton, when no such per- 
son existed. Wherever the name of Burton 
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appears in any deed, power of attorney, or 
judicial proceeding, it must be regarded as 
meaning Charles B.- Phillips. In view of 
these facts, it is clear that all these convey- 
ances, made prior to the levy and sale under 
Kerr's execution, so far as they covered 
property other than the homestead, were 
void as to Kerr. He had the right, even 
had he known of these conveyances, to dis- 
regard them totally, and have the sale of 
the property outside of the homestead pro- 
ceed without reference to them. They were 
valid only so far as they covered the ex- 
empted homestead, the right to which re- 
mained at the time of the levy and sale, al- 
though the title to the land was placed in 
others for Phillips' use and benefit. 

The sale of the land other than the forty- 
acre homestead, was, therefore, in accord- 
ance with the statute. The exemption of 
that part from levy and sale did not prevent 
the creditor from levying upon and selling 
the other portions of the one hundred and 
ninety-six acres. Such a sale did not vio- 
late the debtor's statutory right of exemp- 
tion, as will be seen by reference to the 
cases of Gardner v. Eberhart, 82 111. 321; Hill 
V. Bacon, 43 111. 478; Linton v. Quimby, 57 
lU. 272. 

Kerr, by his execution sale, acquired a 
good title to all except the forty-acre home- 
stead tract, and is entitled to relief to that 
extent. His counsel will prepare the neces- 
sary decree, and after showing it to counsel 
for defendants will present it to the court 
for examination. 

NOTE. A petition for rehearing was subse- 
quently filed, calling attention to the fact that 
file forty acres, upon which the residence stood, 
and which had been adjudged to be the home- 
stead lot, was sold by the sheriff, in connection 
with the forty acres immediately north of it, 
those two tracts of forty acres each being sold 
as one tract of eighty acres, for $1,500. The 
court upon the authority of Linton v. Quimby, 
57 111. 273, modified its former ruling, and held 
that the execution sale was void as to this en- 
tire eighty acres. A decree to that efcect was 
entered. Both sides appealed to the supreme 
court of the United States, which, at the Oeto- 
her term 1881, affirmed the decree below. The 
affirmance being by a divided court. 

[For subsequent litigation involving the same 
subject matter and between the same parties, 
see 13 Fed. 502; llf U. S. 379-388; 6 Sup. Ot. 
801, 805.] 

Case No. 7,734. 

KBRRISON V. STEWART et al. 

[1 Hughes, 67.] i 

Circuit Court, D. South Carolina. Dec, 1874. 

Pleading in Equity — When Plea to Jobisdio- 
TiON Entertained — Poweks op Certain Fed- 
eral Courts— Be:hoval of Causes — Lien op 
Judgment, 

1. Though a plea to the jurisdiction of a Unit- 
ed States* district court for irregularity in the 
process, if taken, might have been sustained, yet 
if it was not taken, and the defendant appeared, 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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pleaded, and went to trial, and there was judg- 
ment after verdict, another United States court 
will treat the judgment as valid and binding. 

2. When, by act of congress, a district court of 
the United States is invested with circuit court 
powers (see section 571, Rev. St. U. S.), it is not 
thereby constituted a circuit court, it possesses 
those powers only in the territory of the dis- 
trict named by the act of congress, and neither 
the justice for the circuit, nor the judge for the 
circuit of which the district is a part, can sit in 
such district court. 

3. There is no authority of law for removing 
civil causes, irregularly brought in the circuit 
court of the United States proper for such dis- 
trict, into sudi district court. 

[In equity. Edwin L. Kerrison and Her- 
man Leiding, partners as Kerrison & Leid- 
ing, made an assignment for the benefit of 
certain creditors to Charles Kerrison, trus- 
tee. Subsequent to the assignment. A, T. 
Stewart & Co. obtained a judgment in the 
United States district court against Kerri- 
son & Leiding, and then brought suit in the 
state courts to set aside the deed of assign- 
ment as fraudulent. In this suit Stewart & 
Co. were successful. After this Kerrison & 
Leiding were adjudged in the federal courts 
bankrupts. Stewart & Co. now claim a 
lien by virtue of their judgment upon the 
lands of the bankrupts which came into the 
hands of the bankrupts.] 

BOND, Circuit Judge. In the year 

[1S68], A. T. Stewart & Co. recovered a judg- 
ment in the district court for the Western 
district of South Carolina, which court by law 
is clothed with circuit couit powers within 
that district, against Kerrison & Leiding, 
now in bankruptcy. Kerrison & Leiding, 
before the rendition of said judgment, had 
made a deed of assignment, for the benefit 
of certain creditors, which deed Stewart & 
Co. successfully assailed in the courts of the 
state as fraudulent £3 Rich. (N. S.) 266], and 
the judgment In that case, in which the 
trustees were parties defendant, bound the 
cestuis que trustent also. Kerrison & Leiding 
then applied for the benefit of the bank- 
rupt act, and were adjudicated bankrupts 
subsequently to the date of the judgment 
recovered in the district court of the United 
States. Stewart & Co. claim to have a lien, 
by virtue of their judgment, upon the lands 
of said bankrupt which came into the hands 
of the assignee. This claim is contested be- 
cause it is alleged that the- record of the 
said judgment is irregular and imperfect, 
first because the writ was tested in the 
name of the chief justice of the United 
States, though the writ was in a district 
court, and was made returnable before the 
clerk of the circuit court of the United 
States at Charleston, which is not -within 
said district, who was likewise the clerk of 
said district court, instead of being returned 
to rules in the district court. There are 
other irregularities set forth in the state- 
ment of facts, which it is not necessary to 
notice, because notwithstanding them all 
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the defendants in this action appeared, 
pleaded, and went to trial before a jury of 
the district court of the Western district 
without plea to the jurisdiction, and without 
any complaint or notice of the irregularities 
in question, or any of them. Under these 
circumstances, it must be considered that 
all errors in pleadings and all irregularities 
in the filings of the pleas or declarations, 
and of returns to the process, were waived, 
and if this were not so, there is no remedy 
for the defendants except by appeal or writ 
of error to set the judgment aside, or to re- 
verse it It cannot be inquired into in this 
collateral way. 

I am of opinion that the judgment of 
Stewart v. Kerrison [Case No. 13,431] is a 
valid and subsisting one, and that they are 
entitled to be paid out of the proceeds of 
such of the real estate of the bankrupts as 
it was a lien upon, according to its priority. 
While the court refuses to set aside this 
judgment on account of the irregularities 
complained of, it cannot refrain from say- 
ing, for the benefit of the profession, that in 
its judgment a plea to the jurisdiction of the 
district court at Greenville would have been 
well taken. That court is not a circuit 
court. Neither the chief justice of the 
United States nor the circuit judge, who are 
required by law to hold circuit courts, can 
hold or assist in holding the district court 
for the Western district of South Carolina. 
That court, held by the district judge, has 
circuit court powers within the territory 
prescribed by law for its jurisdiction, which 
any person legally entitled may invoke at 
pleasure; but there is no authority at all for 
removing causes originally brought in the 
circuit court of the United States to that 
court, against the consent of parties, except 
in certain criminal cases at the instance of 
the district attorney. I am aware that the 
practice to do so prevailed for some time, 
but it has produced great confusion, and 
has no warrant in law. 

[NOTE. An appeal from tne decision of the 
cu'cuit court was taken to the supreme court. 
Mr. Chief Justice Waite delivered the oninion of 
the court. The court, while not specifically pass- 
ing upon the points above ruled on by Judge 
Bond, sustained the ruling of the circuit court 
holdmg that the judgment of Stewart & Co, 
was a prior lien. The learned chief justice was 
of opinion that upon the trial of the case in the 
state court by Stewart & Co. against the trus- 
tee and beneficiaries under tne deed of assign- 
ment by Kerrison & Leiding to Charles Kerri- 
son, trustee, and which suit was brought for the 
purpose of setting aside the said deed as fraudu- 
lent (Stewart v, Kerrison, 3 Rich, [N. S.] 266), 
that all the parties were before the court, and 
the defendants in this case intrusted their inter- 
ests and defense to Charles Kerrison. the trus- 
tee, who in this suit resisted on behalf of all 
the defendants the suit of Stewart & Co. and 
the final entering of the decree adjudging the 
deed fraudulent. Says the learned chief justice: 
'It follows that the creditors are concluded by 
the decree of the state court; and that neces"- 
sarily disposes of this case, without further in- 
quiry as to the other important questions ar- 
gued before us. The object of the suit in that 
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court was to avoid the deed to Charley Kerrlson 
as apainst the judgment of Stewaxt & Co., and 
the decree was in accordance with the prayer 
of the bill. The validity of the 3«dgmeiit was 
necessarily involved in the suit; and the decree, 
afrendered, could not have been given except 
by establishing it" 93 U. S. 155.] 
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Case :No. 7,735. 

KETCHUM V. DRIGGS et aL 

[6 McLean, 13.] i 

Circuit Court, D. Michigan. June Term, 1853. 

Pleading in Equity— Demurkeb to Bill— 

GllODNDS OP DEMUKREII. 

1. A demurrer, to a bill praying an inDunc- 
tion, must be decided, before a motion for the 
injunction can be heard. 

2. A defective allegation of citizenship is a 
good ground of demurrer. 

3 The court gave leave to amend the bill, and 
also time to the defendant to put in a voluntary 
answer, and file aflBdavits. 

In equity. 

Mr. Campbell, for complainant 

Mr. Davidson, for defendants. 

OPINION OF THE COURT. This is a 
bill praying an injunction, to which a de- 
murrer was filed. The demurrer of course 
must be decided, before a motion for the 
injunction can be heard. There is no suf- 
ficient averment of the citizenship of the 
complainant, and this being apparent on the 
face of the bill, the demun*er is sustained. 
Leave was given to amend the bill. 

THE COURT gave time to the defendants 
[Driggs & Cargill] to put in a voluntary an- 
swer, and to file affidavits. 



Case -No. 7,736. 

KETCHUM et us. v. FARMERS' LOAN & 
TRUST CO. 

[4 McLean, 1.] i 

Circuit Court, D. Michigan. June Term, 1845. 

ConuTS — Grounds op Federal Jurisdiction — 

Citizens op Same State— Jueisdiotion 

BY Consent. 

1. The court have no jurisdiction of a case 
where the complainant, and one of the party 
defendants, reside in the same state. 

2. In such a case, consent can not give juris- 
diction, an'd a decree so entered, will be set 
aside on bill of review. 

rCited in Brigham v. Luddington, Case No. 
3,874; Kelly v. Milan, 21 Fed. 863.] 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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3. To give jurisdiction, the citizenship of the 
stockholders of a bank need not be averred, . 
but the place where the bank is located must 
be stated. 

In ecLuity. 

Mr. Romeyn, for complainants. 

Mr. Barstow, for defendant 

OPINION OF THE COURT. This is a bill 
of review, filed by the complainants, to re- 
verse a decree entered lately in this court, for 
errors on the face of the decree. The orig- 
inal biU was brought to foreclose a mortgage 
executed by the present complainants to the 
North American Trust and Banking Com- 
pany, which had been assigned to the Far 
mers' Loan and Trust Company, both of the 
state of New York. Ketchum and wife were 
made defendants, and so was the Canal Bank 
of New York. The answers being filed, the 
parties, by their counsel, entered into a stip- 
ulation on which a decree was rendered, 
without calling the attention of the com-t to 
the subject And the principal ground on 
which a reversal of the decree is asked is, a 
want of jurisdiction. 

On the part of the defendants it is con- 
tended that a decree or judgment entered by 
consent, is a waiver of error. And that it 
cannot be set aside, either by a rehearing, ap- 
peal, or bill of review. That this is laid 
down in absolute terms" by writers on chan- 
cery practice, and that it is sustained no less 
by reason than by authority. 2 Smith, Oh. 
Pr. 560; 1 Bai-b. Ch. Pr. 373; Webb v. Webb, 
3 Swanst 658; Smith v. Turner, 1 Vern. 273. 
It is said that a decree by consent, is binding, 
unless procured by fraud. 5 Johns. Oh. 564; 
Amb. 229. It is also urged, that the want of 
jurisdiction in the original case is a prelimi- 
nary objection, which should have been made 
at or before the hearing; and that it can not 
now avail the plaintiff to this bill. That it 
is a well settled rule, that a party whose in- 
terest is not afEeeted by the decree, can not 
file a bill of review; and that if the com*t 
had not jurisdiction over one of the party de- 
fendants, the interests of such party are not 
affected by the decree. It is also contended, 
that the want of an averment of citizenship 
of the stockholders of the Farmers' Loan and 
Trust Company, is not necessary, since the 
decision in [Burwell v. Cawood] 2 How. [43 
U. S.] 566. 

Under the above decision, the citizenship 
of the stockholders of a bank need not be 
averred, but it is necessary to state where 
the bank is located, as the place of its busi- 
ness. A want of an averment of citizenship 
where jurisdiction is exercised, on that 
ground, the supreme court have held, does not 
make the proceedings void; but they may be 
reversed on writ of error. And it has been 
often held, that consent can not enlarge the 
jurisdiction of the courts of the United 
States. Where there is a want of jurisdic- 
tion upon the face of the proceedings at law, 
they will bC reversed on a writ of error, or in 
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chancery the decree will be reversed on a bill 
of review. 

TJiere was clearly no jurisdiction in the 
original case. The biU was filed by the 
"Farmers' Loan and Trust Ctompany" of the 
state of New York; and the Canal Banli, one 
of the parties against whom the decree was 
entered, was also of that state. For this rea- 
son, the decree must be set aside; a,nd the 
parties, if they desire it, may have leave to 
amend their pleadings, etc, 

Leave given to amend, by making the Canal 
Bank co-complainant, 

[NOTE. The Canal Bank, apon amendment, 
was made a co-complainant, and a motion was 
afterwards made to set aside the former stipula- 
tion, upon the ground that it was made before 
the reversal of the decree, when the parties to 
the record stood in a different relation than they 
now do after amendment, and because counsel 
for the Canal Bank was not authorized to make 
the stipulation. The motion was overruled. See 
Case No. 4,670.] 
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KETCHUM V. MOBILE & O. R. CO. et al. 

[2 Woods, 532.] 1 

Circuit Court, S. D. Alabama. April Term, 
1876. 

Removal of Trustee — Power of Codrt to Act 

ES Paiite— Impossibiutt of Service— Laches 

— Abandonment of Title. 

1. When a court of equity was called on for 
the purpose of preserving a trust estate situate 
mainly within its jurisdiction, to remove a non- 
resident naked trustee, and appoint another in 
his stead, it had the power to do so ex parte, 
in a case where service on the absent trustee 
was impossible. 

[Cited in Austin v. Austin, 18 Neb. 309, 22 
N. W. 117.] 

2. The fact that such absent trustee was 
within the territory of a country at war with 
the country in which the court was sitting did 
not detract from the power of the court to re- 
move him and appoint another, but furnished 
a good reason for its exercise. 

3. Such a trustee who, soon after the cessa- 
tion of hostilities, learns that he has been re- 
moved and another appointed in his stead, and 
who for a period of ten years thereafter makes 
no claim to his trusteeship, and does no act as 
trustee, will be held to have abandoned his ti- 
tle to the office, and to have acquiesced in the 
appointment of his successor. 

4. Long acquiescence in a particular griev- 
ance without effort to redress it is a complete 
bar to relief in equity. 

Heard on motion for the appointment of a 
receiver of the property and efEects of the 
defendant railroad company. The facts, so 
far as necessary to the decision of the mo- 
tion, were as follows: The Slobile & Ohio 
Railroad Company was an Alabama corpora- 
tion, having its principal office at Mobile. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



On the first day of November, A. D. 1S53, 
said company executed its deed of ti-ust, con- 
veying to MoiTis Ketehnm and John J. Pal- 
mer, then of New York, and William R. 
Hallett, then of Mobile, and to the survivors 
and successors of them in fee simple, all its 
i-ailroad property and franchises in trast to 
secure sis thousand bonds of one thousand 
dollars each, to be issued by the company, to 
be payable in thirty yeai-s, with semi-annual 
interest. Among the property conveyed by 
said deed of trust were one million one hun- 
dred and fifly-sis thousand six hundred 
and fifty-eight acres of land, donated to said 
company by act of congress. The said deed 
provided that "said Ketchum, Palmer and 
Hallett shall at once have possession and con- 
trol of said lands and any other lands that 
may be obtained by said company, with au- 
thority to devise and determine rules of man- 
agement, of sale, of investing the net pro- 
ceeds In such funds as will suitably and safe- 
ly create a sinking fund for the redemption 
or payment of said bonds; said Ketchum, 
Palmer and Hallett, rendering an exhibit 
and account of their doings on or before the 
first days of January of each and every year 
during the period of the trust herein made 
to the said railroad company." The said 
deed of ti-ust further provided that "if either 
of them, the said Ketchum, Palmer or Hal- 
lett, sliall at any time or times hereafter die, 
or become from any cause incapable of act- 
ing in the premises, or resign his office under 
these presents, then the said company or 
said Ketchum, Palmer and Hallett, or either 
of them, may select some other person to fill 
the vacancy occurring," etc. No provision 
was made by the trust deed for any compen- 
sation to the trustees. Ketchum was not 
and is not a bondholder, stockholder or of- 
ficer of the railroad company; he was a naked 
trustee. The bonds secured by this deed of 
ti-ust were issued by the company and sold, 
some in the United States and some in 
Europe. Before July, 1860, both Palmer and 
Hallett had died. On the 6th of Januaiy. 
1862, the railroad company filed its bill in 
the chancery court for the county of Mobile, 
in the state of Alabama, against Morris 
Ketchum, who was represented to be and 
was in fact a citizen of New York, and who 
was alleged to be and was in fact the sole 
survivor of the tx-ustees named in said deed 
of trust. The bill charged upon Ketchum, 
among other things, neglect of duty as trus- 
tee, refusal to unite with the company in the 
appointment of new trustees, that the trust 
property was entirely within the Confederate 
States, and that he was an alien enemy, that 
the trust property was suffering for want 
of a trustee capable of acting, and that the 
interests of the holders of bonds, secured by 
the trust deed, imperatively demanded the 
appointment of trustees residing within the 
territory of the Confederate States who could 
perform the duties incident to the trust. The 
bill pmyed that Ketchum might be removed 
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from Ms position as trustee under said deed 
of trust, and tliat the vacancies created by 
the death of Palmer, and Hallett and the re- 
moval of Ketchum might he filled by the ap- 
pomtment of the court Upon this bill, pro- 
ceedings were taken according to the code 
of Alabama to bring in said Ketchum by pub- 
lication, notice of the filing, pendency and 
prayer of the bill having been made by pub- 
lication according to the statute law of Ala- 
bama, and Ketchum having made default, a 
decree pro confesso was taken against him, 
and in due course a final decree was made 
removing him from his office as trustee, and 
appointing Charles Walsh, Geo. H. Yoimg 
and Alexander Jackson as trustees under the 
deed of trust 

The provisions of the Code of Alabama 
(Walker's Revised Code) under which the 
proceedings were taken are to be found in the 
Code of 1852, and were in force in 1853, when 
the trust deed was executed, and in 1863, 
when the bill was filed and the decree made. 
Those provisions (section 3321) give the court 
jurisdiction over nonresidents "when the ob- 
ject of the suit concerns an estate of, lien 
Or charge upon lands, or the disposition there- 
of, * * * withm this state." Section 3335 
provided for service upon a nonresident by 
publication, and section 3455 declared that 
"upon the petition or bill of any person in- 
terested in the execution of a trust, the court 
of chancery may remove any trustee who has 
violated or threatened to violate his trust, 
* * * or who, from any other cause, is an 
unsuitable person to execute the trust" And 
section 3000 of the same Code provided that 
"such court has the authority to appoint a 
nevr tiTistee in the place of a trustee re- 
moved." The trustees, appointed by the said 
chancery court accepted said trust and dis- 
charged the duties thereof for many years 
without challenge or question, were in the 
possession and management of the lands of 
said railroad company not appurtenant to 
the line of railroad, and sold portions thereof 
and made deeds therefor. They continued in 
said ti-ust until the 19th of April, 1875, when 
said Young and Jackson having resigned, 
the said Walsh, then sole trustee, and the said 
railroad company, in accordance with the 
provisions of the deed of trust, appointed 
W. Butter Duncan and A. Foster Elliott, 
trustees under the same, who accepted the 
trust and at once entered upon the duties 
thereof. From a period before the com- 
mencement of the late war down to the fil- 
ing of this bill in this ease, Ketchum did 
no act and set up no claim to the office of 
trustee. In 1865 he learned of the proceed- 
ings of the Mobile chancery court and of the 
decree purporting to remove him and appoint 
AValsh, Young and Jackson. The railroad 
company having made default in the pay- 
ment of the interest due upon the bonds se- 
cured by said deed of trust, on the first days 
of ^lay and November, 1S74, said Duncan 
and Elliott, on the 8th day of May, 1S75, by 



virtue of the provisions of said deed of trust, 
and the assent of the said railroad company, 
took full possession of all the property of said 
railroad company, and on the 11th of May, 
1875, filed their bill in equity in this court 
praying, among other things, to be confirmed 
in their possession and protected from all 
interference by any party or parties whomso- 
ever, for leave to apply to the court for in- 
structions in the discharge of their duties, 
and that the equity of redemption of the said 
railroad company in said railroad property, 
etc., might be forever foreclosed, etc. Upon 
this bill the court, by its decretal order, rec- 
ognized Duncan and Elliott as trustees in 
possession [Case No. 4,137], and made various 
other orders [Id. 4,138, 4,139], directing them 
in the discharge of their duties as such, and 
appointing a 'master to examine their ac- 
counts and to discharge the other duties ap- 
propriate to the office of master in said cause- 
After all these proceedings, and not until 
ten months after the filing of the bill of Dun- 
can and Elliott to wit, on March 14, .1876, 
Morris Ketchum filled the present bill, to 
which he made the railroad company, Dun- 
can, Elliott and others, defendants, in which 
he alleged that he was the sole surviving 
trustee of the said deed of trust; that Dun- 
can and Elliott had, without authority, in- 
truded themselves into said trusteeship. The 
prayer of his bill was, that the propeily con- 
veyed by the deed of trust in which he is 
named as trustee, might be sold and disposed 
of for the benefit of the bondholdei-s, and that 
a receiver might be appointed to take charge 
of and administer the mortgaged property 
until such sale could be made. The railroad 
company filed its plea, setting up the proceed- 
ings and decree of the Mobile chancery court, 
and alleged the removal of Ketchum thereby 
as a bar to any relief prayed by the bill. The 
cause was heard on the motion of complain- 
ant for the appointment of a receiver, and up- 
on the bill, plea and various affidavits. 

Edward L. Andrews, with whom were 
Alex. McKinstry, D. G. Labatt, and B. F. 
Jonas, for the motion. 

Mr. Andrews argued: (1) The proceeding 
in the Confederate chancery court of Ala- 
bama is a nullity, because it presumed to de- 
prive a loyal citizen of the United States of 
his titie and property on the specific ground 
of his loyalty. Texas v. White, 7 Wall. [74 
U. S.] 700; Hickman v. Jones, 9 Wall. [76 U. 
S.] 197. (2) Said proceedings ai-e a nullity 
for want of jurisdiction over Ketchum. 
Shorti'idge v. Macon [Case No. 12,812]; Cuy- 
ler V. Ferrill [Id. 3,523]; The Protector, 9 
Wall. [76 U. S.] 687; Dean v. Nelson, 10 
Wall. [77 U. S.] 172; Philadelphia, W. &B. R. 
Co. V. Trimble, Id. 367; U. S. v. Wiley, 11 
Wall. [78 U. S.] 508; Bigler v. Waller, 14 
AVall. [81 U. S.] 297; Lasere v. Bochereau, 17 
Wall. [84 U. S.] 437; Mastereon v. Howard, 
IS Wall. [85 U. S.] 99; Washington Univei-si- 
I ty V. Finch, Id. 106; Taylor v, Thomas, 22 
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Wall. [89 U. S.] 479. Jurisdiction can arise 
from two sources only,— by the court taking 
actual custody of the property, or by serving 
the defendant with process. There was no 
service of process in this case. The claim 
that a proceeding to. remove a trustee is a 
proceeding in rem is untenable. Miller v. 
Priddon, 1 De Ges, M. & G. 335; Foster v. 
Goree, 4 Ala. 440; Philadelphia, W. & B. Co. 
v. Tiimble, 10 Wall. [77 XJ. S.] 376. The pro- 
ceeding in this case was in personam; serv- 
ice was therefore a prerequisite to jurisdic- 
tion. Evelyn v. Porster, 8 Yes. 96; Ex parte 
Anderson, 5 Ves. 240; Cooper v. Reynolds, 
10 Wall. [77 U. S.] 308; Hollingsworth v. 
Bart)our, 4 Pet. [29 U. S.] 470; Harris v. 
Hardeman, 14 How. [55 U. S.] 334. Two 
cases precisely like the one in hand have 
been adjudicated by the courts of Virginia 
and Maiyland, and the power of the courts, 
under the circumstances of this case, to re- 
move a trustee, denied. Washington, A. & 
G. R. Co. V. Alexandria & W. R. Co.. 19 Grat 
592; Johnson v. Robertson, 34 Md. 165. 

Geo. N. Stewart, P. Hamilton, and John 
A, Campbell, contra. 

Mr. Stewart argued that the proceedings of 
the chancery court by which Ketchum was 
removed as trustee, were in strict accordance 
with the Alabama Code; that the proceedings 
were in rem, and cited Wymau v. Campbell, 
G Port. [Ala,] 219. As to the effect of decree 
in rem and acquiescence, Bigelow, Estop. 
150-158; [Voorhees v. President, etc., of Bank 
of U. S.] 10 Pet [35 U. S.] 474; Satcher v. 
Satchei-*s Adm'r, 41 Ala. 26; Bigelow, Estop. 
531. The war suspended Ketchum's rights. 
Griffin v. Ryland, 45 Ala. 688. 

Mr. Hamilton claimed that the proceedings 
by which Ketchum was removed, were not 
only according to the statute of Alabama, but 
also equity jurisprudence. Ketchum had ac- 
tually and specifically abandoned his trust. 
He had done no act as trustee for ten years. 
A court of equity will not disturb the condi- 
tion of things which has been acquiesced in 
for a -period of years. Bigelow, Estop. 511; 
[Hollingsworth v. Barbour] 4 Pet. [29 U. S.] 
471; [Stephens v- Smith] 10 Wall. [77 U. S.] 
321; McQuiddy v. Ware, 20 Wall. [87 U. S] 
34; Lill V- Neafie, 31 111. lOL 

Mr. Campbell. The bill for the removal of 
Ketchum charged a violation of trust, neg- 
lect of duty, exorbitant demands for com- 
pensation, and inability to discharge his du- 
ties by reason of nonresidence. As war was 
flagrant between the sections, he was describ- 
ed as an alien enemy. A decree pro eon- 
fesso was taken against him, which by the 
Code of Alabama was an admission of the al- 
legations of the bill. Rev. Code, § 3391. 
The proceeding was authorized by the statute 
of Alabama, and the statute was strictly fol- 
lowed. A court of chancery, by its general 
authority over ti-usts, may remove a trustee 
for changing his residence to a foreign state, 
or permanently residing beyond the jurisdic- 
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tion of the court. 2 Spence, Eq. Jur. 942; 
Uvedale v. Ettrick, 2 Ch. Cas. 129. In Rider v. 
Kidder, 13 Ves. 123, the court, upon proof of 
absence of the trustee ordered service to be 
made on the clerk of the court. In Attorney 
General v. Mayor of London, 3 Brown, Cli. 
171, there was a trust for the advancement of 
Christianity in America and the conversion 
of infidels, which had been declared before 
the American Revolution. William and Maiy 
College, in Virginia, and Harvard College, in 
Massachusetts, were the administi-ators of 
the tmst. There was a suspension of pay- 
ments to these corporations during the war, 
and at the end of the war the question arose 
whether they could be continued. The chan- 
cellor determined that a foreign corporation 
could not be retained. The jurisdiction of 
state chancei-y courts is the same as the chan- 
ceiy courts of Great Britain. Williamson v 
Suydam, 6 Wall. [73 U. S.] 723-738; Bow- 
ditch V. Banuelos, 1 Gray, 220; People v. 
Norton, 5 Seld. [9 N. Y.] 176; Lill v. Neafie, 
31 111. 101. The effect of the war on the pow- 
ers and decrees of the courts, was not such as 
complainant claims. People v. Norton, supi-a; 
Gaines v. Harvin, 19 Ala, 498; Suydam v Wil- 
liamson, 24 How. [65 U. S.] 427; Williamsonv. 
Suydam, supra; Horn v. Lockhart, 17 Wall. 
[84 U. S.] 580. The decree removing Ketch- 
um did not become absolute for eighteen 
months, and this period was extended till 
1869, by acts passed in 1SG6, 1867 and 1868. 
During this period the decree was open for 
review, on the application of Ketchum. A 
similar act was adopted after the great Re- 
bellion in Great Britain. Sheffield v. Lord 
Castleton, 2 Vem, 392. Such remedial acts 
have been sustained by the supreme court of 
the United States. Jackson v. Lamphire, 3 
Pet. [28 V. S.] 280; Leland y. Wilkinson, 10 
Pet [35 U. S.] 294; Watson v. Mercer, 8 Pet. 
[33 U. S.] 88; Kearney v. Taylor, 15 How. 
[56 U. S.] 494. See, also, Blagge v. Miles 
[Case No. 1,479]. There is no power to de- 
clare that the decrees of the court of chancery 
are void, where the decree is within the scope 
of its regular jurisdiction, and it has con- 
formed in its proceedings to the law of the 
land. They cannot be collaterally impeached. 
Gaines v. Harvin, 19 Ala. 491; Budd v. Hiler 
3 Dutch. (27 N. J. Law) 43; Greene v. Bor- 
land, 4 Mete. [Mass.] 330; People v. Norton, 
supra. 

WOODS, Circuit Judge. Complainant's 
claim is that he is still trustee under the deed 
of ti-ust, and that Duncan and Elliott are 
not; that the proceedings in the Mobile 
chancery court which took place during the 
war of the Rebellion, and while he was a cit- 
izen of, and actually residing in New York, 
were entirely ineffectual to remove him from 
his trusteeship, which was not only an office 
but an estate, and were absolutely null and 
void; that the court, by the publication of a 
notice which could not lawfully reach him, 
acquired no jurisdiction over his person, and' 
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that its proceedings and decree in tlie prem- 
ises are absolutely Tvitliout effect. In the 
eases cited by counsel for complainant, it 
was held that the decree of the court of a 
country engaged in war, by which the estate 
of a party was divested, who was prevented 
from appearing in the court, by the fact that 
he was outside the military lines of the coun- 
try in which the court was held, and was 
prohibited from entering those lines, was ab- 
solutely null and void. I think this case is 
clearly distinguishable from those cited by 
complainant. Ketchum was a naked trus- 
tee. He had no personal interest in the prop- 
erty conveyed to him by the trust deed. It 
was a property which, according to the rec- 
ord, cost $20,000,000, and the cestuis <iue 
trust of this immense estate were scattered 
all over the United States and Europe. 
Kctchum's cotrustees were both dead, and 
the war which existed between the United 
States and the Confederate States rendered 
Ketchum as impotent to discharge the duties 
of the trust, as if he also had been dead. 
The interest of the cestuis que trust impera- 
tively demanded the services of a trustee. 
In this condition of things the settler of the 
trust, namely, the railroad company, applied 
to a court of competent jurisdiction, alleging 
neglect of duty on the part of the surviving 
trustee, and stating such facts regarding the 
trustee as showed that it was impossible for 
him to discharge the duties of his trust by 
reason of the war then raging. The filing 
and averments of this bill and the subsequent 
proceedings and decree wei*e in strict con- 
formity with the statute law of Alabama, 
which had been enacted and was in force 
when the ti-ust deed was executed. It is 
true that tha notice to Ketchum by publica- 
tion was ineffectual to bring him into court; 
but does this fact render the proceedings and 
decree of the chancery court absolutely void? 
The court was called on to act in the con- 
servation of an immense property lying with- 
in its jurisdiction, in which thousands of 
Xiersons, among them aliens, married women, 
infants and trustees were interested. The 
court acts to preserve this property, and 
acts in strict conformity to the law of the 
land in which it sits. Can it be possible 
that the proceedings of the court are abso- 
lutely void because service was not made up- 
on a naked trustee whom it was impossible 
to serve? Is the removal of a trustee, inca- 
pable of acting, and the appointment of an- 
other to act in behalf of such a trust, one of 
the class of decrees declared by the author- 
ities to be void because the removed trustee 
was beyond the military lines and could not 
be served? In my judgment, the chancery 
court, under the circumstances of this case, 
had jurisdiction, and it would have been its 
duty, even in an ex parte proceeding, to ap- 
point a trustee to administer this tnist. The 
war might have lasted twenty years, during 
all which time it would have been impossible 
to serve the absent tmstee. It seems to me to 
14FED.CAS — 27 
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be a very unreasonable proposition, that dur- 
ing all this time a eom-t or onancery must see 
the trust estate perishing for want of a trus- 
tee, and refuse to act on the ground that a 
naked ti'ustee, whom it was impossible to 
serve, had not been served with process. The 
proceedings wei'e not absolutely void. It was 
at least effectual for the valid appointment 
of trustees to act during the disability of the 
original surviving trustee, even without no- 
tice to him. McCosker v. Brady, 1 Barb. Ch. 
329; In re Mais, 12 Eng. Law & Eq. 30G; Ex 
parte Hardman, 3 Mont. D. & D. 559. This 
view is also supported by the language used 
by the supreme court of the United States in 
the case of Horn v. Lockhart, 17 Wall. [84 
U. S.] 5S0. "We admit," says the court, "that 
the acts of the several states, in their individ- 
ual capacities and of their different depart- 
ments of government, executive, judicial and 
legislative, during the wai', so far as they did 
not impair, or tend to impair, the supremacy 
of the national authority or the just rights of 
citizens imder the constitution, are in general 
to be tL'eated as valid and binding. The ex- 
istence of a state of insurrection and wa'* did 
not loosen the bonds of society, or do away 
with civil government or the regular admin- 
isti-ation of the laws. Order was to be pre- 
served, police regulations maintained, crime 
prosecuted, property protected, conti-acts en- 
forced, estates settled, and the transfer and 
descent of property regulated precisely as 
in time of peace. No one, that we are aware 
of, seriously questions the validity of judi- 
cial or legislative acts, in the insurrectionary 
states, touching these and kindred subjects, 
where they wei*e not hostile in their purpose 
or mode of enforcement to the authority of 
the national government, and did not im- 
pair the rights of citizens under the consti- 
tution." 

If the decree of the Mobile chancery court 
was not absolutely void, it was the duty of 
Ketchum, as soon as peace was restored, to 
assert his right to the office of trustee. He 
says by implication, in his bill, that in 1805 
he learned of the decree which purported to 
remove him and appoint other tnistees in his 
stead. The laws of Alabama gave him until 
the 26th of June, 18(39, to apply to the court 
to open its decree and allow him to make his 
defense to the bill. He never made such ap- 
plication. On the contrary, although im- 
portant duties, such as making conveyances 
for lands sold, were imposed upon him by the 
deed of trust, although the same instrument 
required annual reports to be made by him to 
the railroad company, he never did any act of 
any kind under his trust, held no communica- 
tion with the railroad company, its officers or 
agents, in reference thereto, and set up no 
claim to the office of trustee until the filing 
of his bill in this case, in March, 1876. In 
the meantime, the trustees appointed in his 
stead were active in the discharge of their 
duties, were making conveyances to vast 
quantities of the trust lands sold by the rail- 
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road company, and finally Walsh, tlie remain- 
ing trustee, concurred in tlie appointment of 
Duncan and Elliott, ^vhose title to tlie office 
of ti'ustees has been recognized by this court. 
Clearlj' such a course of conduct on the part 
of Ketchum is an abandonment of any title 
he may have had to the office of trustee, and 
an acquiescence in the order of things estab- 
lished by the decree of the Mobile chancery 
court. "When there has been long acquies- 
cence in an iixegular appointment, the court 
Avill not remove." Attorney General v. Cum- 
ing, 2 Younge & 0. Oh. 150. "It is to be no- 
ticed tliat long acquiescence in a particular 
grievance, without effort to redress it, is gen- 
erally held to be a complete bar to relief in 
equitj', either by a receiver or an injunction. 
And plaintiffs who have quietly acquiesced 
in defendant's possession of propertj'- for a 
long period of years, without attempting to 
assert their rights to the property, and who 
then seek to change such possession by a re- 
ceiver, will be denied the aid of the court." 
High, Rec. § 742. If Ketchum, at the close of 
the late war, had the right to disregard the 
IJroceedings of the Mobile chanceiy court by 
which he was removed, and to resume his du- 
ties as trustee, he has clearly lost that right 
by neglect to do so, and by long acquiescence 
in the existing order of things. McQuiddy v. 
Ware, 20 Wall. [87 U. S.] 19. The result of 
these views Is that Ketchum is not a trustee, 
in the deed of trust as claimed by him in his 
bill. As all the relief asked by him is based 
on the claim that he is sueh trustee, his mo- 
tion for the appointment of a receiver is with- 
out grounds to support it, and must be over- 
ruled. 
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KETCHUM et al. v. TACIMC R. CO. et al. 

[4 Dill. 41, note;i 3 Cent. Law J. 72.5; 22 
Int. Rev. Rec. 383.] 

(Circuit Court, E. D. Missouri. Sept., 1876.) 

Tax Bills— Presumption — Coxstitdtional Law 
— Board op Eqoamzatios — Power of Board 
OF Equalization — Case ix Judgment — Law 
Governing — Power of Court over Wrong 
Assessment — Mistake of Fact — Penalties un- 
der Act op March 15, 1S7.5 — Attorney's Fees 
under Act of March 39, 1875. 

1. In a suit to collect taxes, tax bills, pur- 
porting to be certified by duly authorized offi- 
cers, are presumed to be correct, and the burden 
of proof as to their illegality lies upon those con- 
testing them. 

2. Under the new constitution of Missoui-i. 
the board of equalization created by section 18, 
art. 10, became at once the only board for 
those purposes, and was clothed with all the 
powers of the previous hoard. 

3. The board of equalization, under the new 
constitution, has power to act as an original 
assessing body. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



4. Section 11, of article 10, of the new con- 
stitution of Missouri, which took effect Novem- 
ber 30, 1875, limits the rate of taxation for local 
purposes to an amount less than that allowed 
under the previous law. The levies in contro- 
vei-sv \vere not ascertained until the summer of 
1876, although the date at which the assessments 
were made relates back to the first of August, 
1875. Held, that the rates prescribed by the 
new con'3titution must control. 

5. Section 12 of the act of March 24, 1873. 
provides that, for the purpose of levying school 
taxes in counties on railroad property, the coun- 
ty courts shall ascertain from the returns in the 
office of the clerk of the county court, the aver- 
age rate levied for school purposes by the school 
boards, and shsU charge to fne railroad compa- 
nies taxes at said rates on the proportionate val- 
ue of their property, certified to the clerk by the 
state auditor. Section 65 of the act of March 
26, 1874, requires the district boards to ascer- 
tain and report to the county court the amount 
they will require for school purposes for the en- 
suing year, and thereupon the county clerk shall 
assess the amount so returned, on all taxable 
property in said districts, as shown by the last 
annual assessment. The defendants offered to 
prove, by the records of the county courts, that 
the rate for school purposes had been ascer- 
tained by taking the amount required by each 
school board, and dividing it by the total prop- 
erty in the district, exclusive of railroad prop- 
erty, as shown by the last assessment, and that 
in extending this rate upon the taxable property, 
the valuation of the railroad property within 
the district was included. HcM, inadmissible. A 
court cannot assume the functions of an assess- 
or, and reduce the assessable value, nor include 
omitted property which is taxable. It must re- 
ly upon the assessment. If it exceeds the legal 
or constitutional limit, the court must cut it 
down. The functions of the court are not to 
value or assess, but simply to decide whether the 
rate is in excess, and at that point its functions 
cease. 

6. In a suit for the recovery of taxes, the 
court cannot go behind the assessment and vahi- 
ation made by the board of equalization as to 
the number of miles of a railroad in a specified 
county. It cannot equalize and adjust the 
amount of taxable property in a county, nor 
correct mistakes of fact made by the board of 
equalization. 

7. Receivers appointed by the court being in 
possession of the defendant road, during vaca- 
tion, the tax bills in question were presented to 
them for payment. Doubts existing as to the 
legality of some of the levies, an arrangement 
was entered into between the attorneys of the 
receivers and petitioners, that the advice of the 
court should be taken upon the question. Held, 
that the defendant company did not come with- 
in the terms of the act of March 15, 1875, which 
provides a penalty of two and one-half per cen- 
tum where any railroad shall fail to pay taxes 
levied upon it, but that the court would award 
interest at the rate of ten per cent, per annum 
from the day the taxes became due, in lieu of a 
penalty. 

8. Section 4 of the act of March 29, 1875. 
allows a sum equivalent to five per cent, of the 
sum recovered, to be sued for as attorneys' fees 
"whenever any railroad company shall fail or 
shall have heretofore failed, within the time pre- 
scribed by law, to pay any taxes assessed and 
levied against it, etc." Held, that the petitions 
in this suit were not suits for the recovery of 
taxes, within the meaning of said act. Held, 
further, that the amicable arrangement entered 
into between the parties to settle the amount of 
taxes due, by asking the advice of the court, did 
not come within the act. 

In equity. 
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TREAT, District Judge. The defendant 
i-ailroad being in the hands of receivers ap- 
pointed by this court, a number of counties 
filed their intervening petitions, asliing for 
the payment of taxes assessed against the 
companies while in possession of the receiv- 
ers, and that the same should be paid out of 
tlie fund in their hands. The cases were re- 
ferred to a master [S. D. Thompson, Esq.], 
who made the following report: 

"Intervening petitions of Johnson, Gascon- 
ade and Osage counties. 

"1. As to the burden of proof. The counsel 
for the respondents insists that the burden lies 
in the first instance upon the petitioners to 
show at every step the legality of the taxes 
which they here ask the court to order the 
receivers to pay. I do not think this position 
well taken. I think that here, as in every 
other case, the burden of proof is, in the first 
instance, upon the plaintiff; but, that when 
the plaintiff presents, certified by the proper 
officer, tax bills purporting to have been made 
by dulj-- authorized officers, and in conformity 
with law, this makes a prima facie case of 
right, and, thereafter, the burden shifts and 
remains with the respondents throughout the 
ease. It seems to me that the case resem- 
bles the case of an action on a foreign judg- 
ment Where a duly certified transcript of 
the record of the judgment is presented, this 
makes out the plaintiff's case, unless it ap- 
pears upon the face of the record that the 
proceedings were void. The position contend- 
ed for would place the petitioners in the atti- 
tude of wrongdoers, who come into this court, 
hat in hand, apologizing for their acts in 
advance; whereas, it seems to me, they stand 
here as representatives of a sovereign state, 
demanding its revenue; and it remains for 
an objector to put the sovereign in the wrong. 
I therefore respectfully recommend on this 
point, that your honors direct that the tax 
bills presented in support of the intei-vening 
petitions, if duly certified in conformity with 
law, shall be deemed conclusive, except so 
far as the respondents show them to be ille- 
gal, and that they shall be then rejected only 
as to the illegal excess. 

"2. As to the legality of the existing state 
board of equalization. The respondents con- 
tend that the state board of equalization 
which adjusted and equalized the valuation 
of railroad property in this state for the year 
1875, viz., the board created by the new con- 
stitution (article 10, § 18), consisting of the 
governor, state auditor, state treasurer, secre- 
tary of state and attorney-general, was not 
the lawfully constituted board of equaliza- 
tion, but that the lawfully constituted board 
was the board created by the act of March 
24, 1873, composed of the lieutenant governor 
and senate. The article of the new constitu- 
tion in question simply says: 'There shall 
be a state board of equalization, consisting of 
the governor, state auditor, state treasurer, 
secretary of state and attorney-general. The 
duty of said board shall be to adjust and 
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equalize the valuation of real and personal 
property among the several counties in the 
state, and it shall perform such other duties 
as are, or may be, pi-escribed by law.' The 
respondents base their objection upon section 
six of the schedule, which recites that *all 
persons now filling any office or appointment 
in this state, shall continue in the exercise of 
the duties thereof, according to their respec- 
tive commissions and appointments, unless 
otherwise provided by law.' The respond- 
ents contend that under the operation of this 
provision, the old board continues in exist- 
ence until 'otherwise provided by law.' But 
I think that in the provision previously quot- 
ed, in the constitution itself, it is 'otherwise 
provided by law.' The fii-st sentence of that 
section devolves the duties of the state board 
of equalization on certain offices already ex- 
isting. The second sentence prescribes the 
duties of the board; no legislation is needed 
to give effect to this provision; it is full 
and complete in itself, and I am of opinion 
that it is self-enforcing. But if this were not 
so, I take it that the rule which gives effect 
to the acts of de facto officers, applies in this 
case, and that where a board of public officers 
undertake to discharge certain functions un- 
der color of right, with the entire acquies- 
cence of the people of the state, and, up to 
this time, with the acquiescence of these ob- 
jectors themselves, the court will not inves- 
tigate collaterally in a proceeding of this 
kind, the right of such officers so to act The 
constitution and laws of Missouri afford a 
direct proceeding to oust persons who usurp 
the functions of public officers. Const Mo. 
art. 6, § 3; 2 Wag. St pp. 1133, 1134. I am 
strengthened in this view by a provision in 
the general statutes of Missouri (2 Wag. St 
p. 1213, § 241), which relates to the validity 
of sales of propeity for taxes. This statute 
declai'es that 'Ihe acts of officers de facto 
shall be as valid as- if they were de jure.' 
Apart from the fact that the overturning of 
the work done by this board, and opening up 
the entire re-assessment of railroad taxes in 
the state of Missouri, for the year 1875, the 
most of which have probably by this time 
been paid, would work the greatest injui*y to 
the public interest, it does not lie in the 
moutii of these respondents to stand by and 
permit a board, alleged to be an usurping 
body, to perform the functions of the board 
claimed to be the legal board, without insti- 
tuting the proper proceedings to oust it, and 
then to object here for the first time to the 
validity of its acts. I, therefore, respectfully 
recommend that this objection be overruled. 

"3. Whether the board of equalization which 
fixed the valuation in question in these cases, 
was a board of assessors, or merely a board 
of equalizers. A similar question came up 
and was decided by your honors in the case 
of Paul V. Pacific R. Co. [Case No. 10,845], at 
the last term of this court, with reference to 
the power of the board of equalization estab- 
lished under the laws of 1873. That decision 
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was rendered in view of the fact that a suh- 
■sequent legislature (section 7, Act March 15, 
lS7y), had extended the terms of the previous 
statute, by expressly clothing the board -with 
the power of a body of assessors. If the 
question rested solely upon a comparison be- 
tween the language of section 12 of the act 
of 1873, with section 18 of article 10 of 
the new constitution, your honors' ruling in 
that case would probably govern here. That 
statute empowers the board 'to adjust and 
equalize the aggregate valuation of the prop- 
erty of each of the raih-oad companies, liable 
to taxation, etc' By the above named sec- 
tion of the constitution, the duty of the 
board is 'to adjust and equalize the valua- 
tion among the several counties in the state.' 
But in the same sentence it is added, 'and 
it shall perform such other duties as are or 
may be prescribed by law.' The duties pre- 
scribed by the act of March 15, 1875 (section 
7), to the state board of equalization, which 
existed at the time the constitution was 
framed, are those of a body of assessors as 
well as equalizers; and it is reasonable to 
suppose that the framers of the constitution 
had this fact in view when they adopted 
the language named. Besides, it cannot be 
supposed that the convention intended to 
devolve upon the five principal officers of the 
state government a mere work of mathe- 
matical calculation involving no discretion 
whatever— the equalizing of assessments 
made by the county courts — a work whicli 
could better be performed by a clerk in the 
auditor's office. If there is room for lati- 
tude of construction or fair doubt as to the 
meaning of a constitutional ordinance or 
statute, that construction will not be adopt- 
ed which results in nonsense. I therefore 
respectfully recommend that this objection 
be overruled, and that, for the purpose of 
ascertaining the amount of taxes due in 
these proceedings, the assessments made by 
the state board of equalization be deemed 
valid assessments. 

"4. Whether the rates of taxation here in 
question ax-e governed by the new constitu- 
tion, or whether they are valid if in excess 
of the limits prescribed by the new constitu- 
tion, but not in excess of the limits pre- 
scribed by previously existing laws. This 
question I regard as one of substantial diffi- 
culty. It has created considerable diversity 
of opinion among public officers in the state. 
Some of the counties appear to be conform- 
ing their rates to the limits of the new con- 
stitution, while others are levying rates 
which are in excess of the constitutional 
limits. The provisions of the constitution 
referred to, will be found in section 11, art. 
10. The supreme court of Missouri has re- 
cently held that the provisions of this sec- 
tion limiting the rates of taxation for vari- 
ous purposes, are self-enforcing. Ex parte 
St. Joseph Board of Public Schools [62 Mo. 
444]. But the question in that case arose 
upon a levy made in 1876, and for the j'ear 



1876, and that decision is hence not decisive 
of this question. It is admitted that the 
levies in controversy under these interven- 
ing petitions were not in fact ascertained 
until the summer of 1876, although the date 
at which the assessments were made, re- 
lated back to the first day of August, 1875. 
The new constitution went into effect be- 
tween these two dates, viz., on the 30th 
day of November, 1875. Now, unless these 
levies relate back to the date to which the 
assessment relates, August 1, 1875, a date 
prior to the constitution, or unless they are 
to be understood as having been in fact 
made prior to the constitution, the constitu- 
tional rates will govern. It is contended 
that the doctrine of i-elation applies, and 
that as this doctrine is invoked for the pur- 
pose of reaching justice, the court will in- 
voke it here in order to reach equality of 
taxation; that as the date of valuation or 
assessment is the 1st of Aug., 1875, the levy 
should be held to relate back to the assess- 
ment, and the constitutional limits do not 
therefore apply. In support of this prin- 
ciple, it is conceded that the assessment and 
levying of taxes against railroad property 
for a given year, is, so to speak, a year be- 
hind general property; that for the purpose 
of raising the revenue of 1875, the asse.-<s- 
ment of general propeity is made in 1874, 
and the county courts ascertain and fix the 
rates to be levied in the spring of 1S75: 
whereas the assessment of railroad property 
for 1875, though made upon the basis of tlie 
property owned and used by the railroad 
company, on tne first day of August of that 
year, is not in fact completed by the state 
board of equalization until the spring of 
1876: so that the taxes for 1875 were in fact 
levied and paid upon general property ac- 
cording to rates fixed by the county court 
prior to the adoption of the new constitu- 
tion, viz., in the spring of 1875. Again, it is 
urged that the rates levied upon railroad 
property were, in contemplation of law, 
levied by the county courts at the time when 
they fixed the rates for general property, 
viz., in the spring of 1875. In supp-jrt of 
this provision, section 12 of the act of Mareli 
15, 1875, is relied on. This section contains 
the following clause: 'The county court, up- 
on receipt from the auditor of the certificate 
of the action of said board, shall immediate- 
ly ascertain and levy the taxes for state, 
county, municipal township, city, incorporat- 
ed town, and school purposes on the rail- 
road and the property thereof in such coun- 
ty, municipal township, city, and incorporat- 
ed town, at the same rates as may be levied 
on other property.' It is contended for the 
petitioners that the words 'may be levied.' 
are equivalent to 'have been levied,' and 
that the county court in performing the act 
here prescribed does not perform a new act 
of discretion, but simply declares that the 
rate which it had previously fixed for gen- 
eral property for the year in question, shall 
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be by tlie clerk extended against railroad 
property. This argument loses some of its 
force in view of the inability of the peti- 
tioners to point out to me any statute fixing 
a definite time when the county court shall 
ascertain and fix the levies for general prop- 
erty. Section 166 of the revenue law (2 
Wag. St p. 1193) provides that this shall be 
done 'as soon as may be after the assessor's 
book of each county shall be corrected and 
adjusted according to law.' The petitioners, 
therefore, fail to show that the levies for 
general property were not themselves made 
subsequent to the adoption of the new con- 
stitution. The attorney-general of this state 
has been called upon to give opinions on this 
subject, and his opinions are in accordance 
with the grounds taken by these respond- 
ents. I subjoin printed copies of three of 
them for the information of the court. 

"I cannot see that the argument of the 
petitioners founded on the doctrine of rela- 
tion, has any force. The assessment and the 
levies are distinct acts of different tribunals, 
and do not have any neeessaiy reference 
to each other. The law is inflexible in the 
requirement that the property shall be as- 
sessed at its cash value upon a particular 
date, and the act of ascertaining and fixing 
the percentage of taxation to be levied is a 
judicial function performed by the county 
court based upon the amount of taxable 
property, as shown by assessments previ- 
ously made. While, therefore, it would 
seem desirable, if the court can see its way 
clear to do so, to adopt the view taken by 
the petitioners in order to produce equality 
of taxation, and thereby to give effect to 
the favorite maxim that 'equity is equality,' 
yet I am unable to see any clear groimd 
upon which this can be done. I submit this 
question to your honors, with the recom- 
mendation that the master be instructed, in 
computing the amounts due, to reject such 
portion of the rates as are in excess of the 
limits prescribed by the new constitution. 

2 ["City of JefCerson, May 31, 1876. Sum- 
ner Boy ton, Esq.— Dear Sir:— Yours of the 
29th received. The construction which I have 
heretofore given to section 11, of article 10, 
of the constitution, and to which I shall ad- 
here, is, that in the counties of the taxable 
wealth of yours, the rate of taxation can not 
exceed fifty cents on the $100 valuation, for 
county purposes, and that under this head are 
included road, bridge, poor house, and all 
other local county taxes, and that this sec- 
tion in the constitution became operative 
from its adoption, without additional legisla- 
tion, and that it applies to counties operating 
under township organization, as well as to 
other counties in the state. Hence, in the 
levy of the tax for county expenses by the 
county courts, and for road taxes by the 
townships, the levy can in no case exceed the 
constitutional limit of fifty cents. The levy 
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of seventy cents in your county is twenty 
cents in excess of that limit, and, as such, can 
not be enforced. I know this will cut short 
the revenue of your county, probably below 
the actual necessities of the case', but there is 
no remedy for it but economy in its expenses, 
a higher valuation of property, and the ac- 
tual assessment of all the property which 
under the present assessment system is not 
reached. Yours truly, John A. Hockaday. 

["Jefferson City, Mo., June 19, 1876. Hon. 
Thos. Holladay, State Auditor— Sir:— Yours of 
the 14th, asking my opinion as- to the rate per 
cent to be levied against the railroad prop- 
erty of the state, for the payment of bonded 
debt of the state, received. Under the con- 
stitutional ordinance of June 6, 1S65, and of 
the act of the general assembly passed in pur- 
suance thereof (Gen. St. 1865, c 14), the rate 
of taxation for this purpose was fixed at one- 
fourth of one per cent. But section 14, of 
article 10, of the present constitution, by ex- 
press terms, repeals the ordinance of 1865, 
and section 8, of the schedule, provides that 
until the legislature shall make provision by 
law for the payment of the state and railroad 
indebtedness, as provided for in section 14 of 
article 10, that the rate of levy upon the prop- 
erty of the state, for such purposes, shall be 
one-fifth of one per centum. I am, therefore, 
of opinion*" that section 8, of the schedule, is 
now in force, and applies to the assessment 
and levy of railroad taxes for the present 
year. It is true that this assessment now be- 
ing made of the railroad property of the state 
is for the year 1875, yet under section 10, of 
the act of aiarch 15, 1875 (Sess. Acts 1875, p. 
122), "it is provided that the auditor shall 
charge the several railroad companies the 
amount of taxes due the state, according to 
the law in force at the time such assessment 
and levy shall be made. Section 8, of the 
schedule of the constitution, being, as we 
have already observed, now in force, and all 
laws and ordinances fixing any other rate of 
taxation being repealed by the constitution 
itself, I conclude that one-fifth of one per 
centum is the proper rate of taxation to be 
fixed under the present assessment Veiy 
resp'ly, John A. Hockaday, Attorney Gen- 
eral. 

["State of Missouri, Office of Attorney Gen- 
eral, City of Jefferson, Aug. 13, 1876. Hon. 
Thos. Holladay, State Auditor, — Dear Sir:— 
The letter of Hon. W. H. Blodgett in refer- 
ence to the rate of taxation against railroad 
property for school purposes, upon which you 
ask my opinion, is before me. The limit up- 
on the rate of taxation for school purposes, 
as well as for other purposes, is presented in 
article 10, § 11, of the constitution, applied 
immediately upon the adoption and taking ef- 
fect of the instrument. This was recently 
held to be the case, especially as to school 
taxes, by the supreme court of our state at 
St. Joseph. The opinion has not yet been 
reported. The only remaining question is 
whether it applies to school taxes for the 
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present year. I am inclined to think it does. 
Under section 1, of an act passed March 31, 
1875 (Acts 1875, p. 129), the duty of levying 
the school tax devolves upon the county court, 
who are guided in making such levy by the 
returns made to the clerk of that court hy 
the local school boards. It is true the rate nec- 
essary to run the schools is ascertained by 
the county court, so that the levy of the tax 
is not complete until this average is ascer- 
tained and determined. Pending the action 
of the court in making this average and levy 
of the tax, the constitution steps in with a 
limit upon the rate. It is not obligatory upon 
the court to recognize and yield to the pro- 
hibition fixed by the constitution. In passing 
upon similar questions, heretofore, I have 
uniformly held that it was. Any other con- 
struction would fail to give uniformity in 
enforcing the tax system, which it was the 
evident intention of the constitution should 
be done. I have the honor to be, etc., Jno. 
A. Hockaday.] 2 

"5. Whether this court, by its master, has 
jurisdiction to revise the method adopted by 
the county court clerk, in ascertaining the rate 
of taxation for school purposes, under section 
12 of the act of March 24, 1873, and section 
G5 of the act of March 26, 1874. The former 
act provides as follows: 'For thejDurpose ot 
levying school taxes in the several counties 
on railroad property, the several county 
courts shall ascertain from the returns in 
the office of the clerk of the county court, 
the average rate of taxation levied, for 
school purposes, by the several local school 
boards or authorities, and shall cause to be 
charged to the said railroad companies, 
school taxes at said average rate on the pro- 
portionate value of said railroad property so 
certified to said clerk of the county court by 
the state auditor, under the provisions of 
this act.' The latter act requires the dis- 
trict boards to ascertain, and report to the 
county court, estimates of the amount of 
money they will require for school purposes 
for the ensuing year, and then provides (sec- 
tion Go) as follows: 'On the receipt of the 
estimates of the various districts, the coun- 
ty clerk shall proceed to assess the amount 
so returned, on ail taxable property, real and 
personal, in said districts, as shown by the 
last annual assessment for state and coun- 
ty purposes, including all statements of mer- 
chants in each district, of the amount of 
goods, wares and merchandise owned by 
them, and taxable for state and county pur- 
poses. The objection raised by the respond- 
ents, the receivers, to the method adopted 
by the county clerk of Johnson county, and 
by the clerks of other counties, whose peti- 
tions are before me and have not yet been 
heard, is this: The respondents allege and 
offer to prove, by the records of the county 
courts in question, that the rate for school 
taxes has been ascertained by taking the 

2 [From 3 Cent. Law J. 725.] 



amount of money required in each district 
by the school board thereof, and dividing 
this amount by the total property in that dis- 
trict, exclusive of railroad propei"ty, as 
shown by the last annual assessment for 
state and county puiposes, and that in ex- 
tending this rate upon the taxable propertj^ 
the valuation of railroad property within 
such district is included, so that the rate is 
extended upon property which was not taken 
into consideration in ascertaining the rate 
which would be necessary to raise the re- 
quired amount, thus producing an amount 
greatly in excess of the amount required by 
the school boards. 

"This method of ascertaining the rate to be 
levied for such pui-poses is, in my judgment, 
clearly in violation of section 65, of the act 
of March 26, 1874, above quoted, which re- 
quires the county clerk to assess the amount 
required, 'on all taxable property, real and 
personal, in said district, as shown by the 
last annual assessment,' etc. The result of 
this method of fixing the rate is not to pro- 
duce inequality of taxation, but to produce 
a revenue in excess of the amount required. 
The method objected to is as oppressive to 
the farmers and merchants as to the railroad 
companies, since, if all the property, includ- 
ing railroad property, were taken into con- 
sideration in ascertaining the rate, the rate 
extended upon all property would be corre- 
spondingly lower. The doubt which has aris- 
en in my mind upon this point is: Has the 
court jurisdiction to revise and correct such 
erroneous levies? Can this court, by its mas- 
ter in chancery, assume to this extent the 
functions devolved by law, upon the county 
court clerks? If the rate fixed does not ex- 
ceed the constitutional limit, can this court 
say that the erroi"s committed in ascertaining 
such i-ate render the levy void, so that this 
court can do over again the work of the coun- 
ty clerk and reject the void excess? On the 
other hand it is urged that in a proceeding in 
equity, it would be unconscionable for the 
court to order the payment out of a fund in 
its hands, of a tax which is clearly in ex- 
cess of any amount lawfully ascertained. I 
incline to the latter view, and my recom- 
mendation on this point made with much dif- 
fidence is, that the master be instracted to 
ascertain a rate, based upon the entire taxa- 
ble property in the various school disti'icts, 
and to extend such rate upon such property. 

"6. Whether, if it appears, as a matter of 
fact, that the state board of equalization have 
made a mistake in determining the number 
of miles of the Pacific Railroad in any coun- 
ty, it is competent for the court, through its 
master, to hear evidence upon such question 
and correct such mistakes, thereby increasing 
or diminishing the taxable valuation of the 
property of the railroad company, fixed by 
the board for such county. Proof has been 
offered which clearly shows that the board 
of equalization has committed mistakes in 
this particular, as to two, and probably three, 
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of the counties. Such mistakes probably 
originated in clerical errors in the statement 
made by the railroad company to the state 
auditor, upon which the board of equalization 
based their estimates of yaluation. It is in 
proof that Osage county has received credit 
for five miles of road more than there are in 
that county, and that the number of miles 
of road credited to Gasconade county is 2Y2 
miles less than the number of miles actually 
in that county, and that there is a deficiency 
of 2Y2 miles in the assessment made by the 
board for some other county or counties, but 
what county or counties has not been ascer- 

\ tained. There is no controversy that these 
errors of fact have been committed by the 
board of equalization; nor will it probably 
make any difference in the aggi-egate value 
of taxes to be paid by the receivers, whether 
the mistakes are corrected or not. But the 
question remains: Has the court jurisdiction 
to correct them so as to produce equality 
among the counties, as to which the mistakes 
have occurred? As no party injuriously af- 
fected by these mistakes has complained, I 
would respectfully recommend that they be 
allowed to stand. 

"7. As to penalties— Section 16, of the act 
of March 15, 1875, provides as follows: "In 
case any railroad company shall fail to pay 
into the county treasury of any county, where- 
in, by the provisions of this act, any taxes 
levied for state, county, municipal township, 
city, incoi-porated town or school purposes, 
on the property of said raih*oad, are made 
payable on or before the first day of July 
next, after the same shall have been levied, 
said company shall forfeit and pay into the 
county treasury, in addition to the taxes with 
which said company may stand charged on 
the books of said county, a penalty of 21,^ per 
cent, per month on the amount of taxes 
against said company, which penalty shall be 
apportioned to the various funds i-espective- 
ly.* I do not think this penalty ought to be 
enforced in this case. First, the taxpayer 
here is not, a 'railroad company,' but the re- 
ceivers of this court; secondly, I am of opin 
ion that the receivers are not in default. 
These tax bills were presented to them dur- 
ing the vacation of this court; grave doubts 
existed as to the legality of some of the 
levies, particulaiiy those in excess of the 
I'ates prescribed by the new constitution, and 
by a friendly arrangement between the at- 
torney for the receivers and the attorneys 
for these interveners, it was determined to 
wait until the commencement of the term, 

' and take the advice of the court upon the 
question, and these petitions are filed for that 
pui-pose. I respectfully suggest that it would 
be reasonable to allow 10 per cent, per annum 
in the way of penalties, as was done by this 
court at the last term, in the case of Paul v. 
Pacific Railroad [Case No. 10,845], and other 
eases then determined involving the validity 
of the railroad taxes for 1873. 
"8. As to attorney's fees— In addition to the 
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taxes claimed, the petitioners claim a sum 
equivalent to 5 per cent of the sum recov- 
ered, as attorney's fees, under section 4, of 
the act of March 29, 1873. This act provides 
specifically the manner in which suit may be 
brought and prosecuted, 'whenever any rail- 
road company shall fail or shall have hereto- 
fore failed, within the time prescribed by 
law, to pay any taxes assessed and levied 
against it, etc' I think this demand ought 
not to be allowed. No 'railroad company' 
here has failed to pay taxes, but the parties 
who have failed are the officers of this court, 
and their excuse for so failing is above stat- 
ed, and I am of opinion that this is not a 
suit for the recovery of taxes, such as is 
contemplated by the act named. I therefore 
respectfully recommend that this claim be 
not allowed." 

Exceptions being filed to the master's re- 
port, the following judgment was delivered 
by 

TREAT, District Judge: 1. The tax bills 
are to be presumed correct, imless on their 
face it appears that there was an illegal 
assessment. The court must decide on the 
face of the bills whether any demand exists 
thereunder. If facts dehors the face of the 
bills are necessary to show their illegality, 
the person controverting their legality must 
show those facts. In this case it is the 
duty of the receivers, xmder the instruction 
of the coui-t, to pay the taxes due. They 
are to pay such taxes and no other, i. e., 
to pay no more than what the law exacts; 
and they must inquire, as private citizens or 
coi"porations have a right to do, into what 
the law requires, and by the same legal 
methods. "When the tax is assessed and no 
appeal taken, the taxpayer is bound as to 
valuation, yet may resist any excess of rates. 
Under the rulings of this court, he must pay, 
or tender the amount to be due, and contest 
for the balance. The i-uling of the master, 
as to the first point submitted concerning 
burden of proof is correct And the excep- 
tion thereto is overioiled. 

2. As to the second proposition submitted, 
it is ruled that the board of equalization un- 
der the new constitution, became at once the 
only board thereafter for that purpose, and 
was clothed with all the powers and duties 
of the board for which it was substituted, 
and that its acts are valid and obligatoi?. 
The exceptions on this point are overruled. 

3. The foregoing views as to the second 
point, cover the third point The exceptions 
to the third point in the master's report, are, 
therefore, overmled. 

4. As to the fourth point, it is mled that 
the rates prescribed by the new constitution 
must control. That organic law at the date 
of its operation becanie the paramount law 
on this subject, and even if it worked in- 
equality as to pending mattei-s of taxation, 
no court can go behind its requirements, and 
import into it exceptions, on the ground that 
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inequality would otherwise result. All or- 
ganic clianges may, and must, work results 
different from what previously existed; but 
that fact does not deprive the sovereign will 
of its power, or enable a court to say that 
what is thus made the supreme law, shall not 
be so, because it may be that in the final out- 
come of the transition from the old to the 
new order of things, one or more inequalities 
may be wrought. Such organic changes must 
necessarily be general, and operate on all 
matters for which they provide. "Were this 
not so, it would have to be held that all 
pending mattei's of whatsoever nature, must 
continue to be regulated and controlled by 
an abrogated system, or that two constitu- 
tional systems were in force at the same 
time, concerning the same subject-matter. 
Matters of taxation are subject to the sov- 
ereign power of the state, and when the sov- 
ereign will is expressed, it controls not only 
state officers, but also all the municipal sub- 
divisions of the state. The master is in- 
structed, therefore, to reject all excess of 
rates over those prescribed by the new con- 
stitution—and the exceptions to this part of 
his report are overi-uled. 

5. As to the fifth point: It is suggested 
that the amount of school tax is excessive for 
the reasons stated, and, therefore, the master 
should reduce the same to the amount W'hich 
is justly taxable. He must rely upon the as- 
sessment. If it exceeds the legal or consti- 
tutional limit, lie must cut it down. If it 
does not, he can not assume the functions of 
tlie assessor, and reduce the assessable value, 
nor include omitted property which' was tax- 
able. His functions are not to value or as- 
sess, but ^mply to decide whether the rate is 
in excess; and at that point his functions 
cease. Whether more or less pi'operty has 
been included in the assessment is not for the 
master to decide. If, on an estimate of all 
the taxable property, including the railroad 
property, a larger or smaller sum would be 
required, is not for him to detennine. It may 
be that through the means adopted, an excess 
of taxes will be received for a specified year; 
but if so, the amount required may be dimin- 
ished the subsequent year, and thus equaliza- 
tion effected. But this court can not, nor 
can the master, undertake, through valua- 
tions of property included or omitted, to de- 
termine that a smaller or greater rate of 
school tax would be required. The action of 
the competent authorities must be considered 
decisive of that question. As to this point, 
the court overrales the views of the master, 
and sustains the exception thereto. In pass- 
ing upon that class of taxes he will conform 
to the views herein expressed. 

6. The same doctrine must prevail on this 
point, as last stated, viz., that the assessment 
and valuation, as to the number of miles in 



a specified county, must control. The master 
can not perfoiin the functions of an assessor 
or a board of appeals for equalizing and 
adjusting the amount of taxable property in 
a county. True, if there were no property 
of the tax payer in the county, he could re- 
fuse to pay a tax bill made out against him; 
but if he has the property specified, and the 
assessors, through mistake as to its measure- 
ment, tax him more than would have oc- 
curred if the correct amount had been ascer- 
tained, the master can not go behind the 
valuation. Were this otherwise, this court 
would become a board of appeals to correct 
errors in assessments, and the revenues of 
the state and its municipal subdivisions 
would, or might be, destroyed so far as the 
immediate and pressing needs of the govern- 
ment require prompt action. This court can 
not cori'ect mistakes of fact, if any are made 
by the board of equalization, and substitute 
its own judgment by hearing evidence, for 
that of the proper tribunal established for 
that pui-pose. The exceptions to the sixth 
point are overruled. 

7. The views of the master as to penalties 
ai-e in precise accord, under the facts stated, 
with the previous rulings of this couit. The 
exceptions under this head are overruled. 

8. As to this point, in addition to the views 
of the master, it may be stated that the 
court, in order to expedite the collection of 
taxes, ordered the receivers to pay whatever 
taxes were due. The receivers were officers 
of the court, and the funds in their hands 
were subject to its order. To avoid delay, 
costs and expenses, the counties, instead of 
bringing suits against the delinquent roads, 
were permitted to apply summarily to this 
court It seems that the delays and exces- 
sive demands, illegal in their scope in some 
particulars, caused the investigation which 
has ensued. There was an honest doubt as 
to the law, and its effects upon the demand 
made. Instead of driving the parties to a 
protracted litigation for the settlement or 
their disputes, this court has, as a court of 
equity, permitted all concerned to appear and 
contest, subject to equitable rules. The iu- 
tei-venors, as is now held, made excessive 
demands which the receivers ought not to 
have paid- Hence no penalties can be en- 
forced. Exceptions to the eighth point over- 
ruled. 

Ordered accordingly. 

[NOTE. This case is published in 4 Dill. 41, 
as a note to Paul v. Pacific R. Co., Case No. 
10,845. Upon the question of the foreclosure of 
the mortgages of the Pacific Railroad Company, 
see 3 Fed. 772; 12 Fed. 641; 95 U. S. 1; H)l 
U. S. 289; 111 U. S. 505, 4 Sup. Ct. 583. For 
the litigation involving the right of the county 
of St, Louis to have the earnings of the railroad 
applied to payment of interest on certain bonds 
of the county, see Cases Nos. 7,739, 7,740, and 
notes.] 
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Case ITo. 7,739. 

KBTCHUM v. PACIFIC K. CO. et al. 
[4 Dill. 78; i 3 Gent. Law J. 704.] 

Circuit Court, E. D. Missouri. Sept., 1876. 

Statutable Lies— Eqditable Chakqes— Pledge 

OF Eabsixgs. 

1. In 1864, while the state of Missouri was in 
full possession of the revenue of the defendant s 
road upon certain express trusts, which, it was 
provided, were to eonfinue until the state bonds 
loaned to the company were paid or exchanged, 
by an act of January 7, 1865, the county of 
St Louis was empowered to loan said company 
its bonds, which was done and accepted_ by the 
company. Section 2 of said act authorized the 
person who had theretofore been in custody of 
the earnings of the road for the state (called the 
fund commissioner), to pay into the county- 
treasury, out of said earnings, a sum sumcient 
to meet the interest on said bonds loaned by 
said county as it accrued: Hdd, that by said 
act the state waived its lien and right to all 
the earnings of the company to the extent ot 
the sum required to pay the interest on said 
bonds, and that the county was pro tanto sub- 
stituted as to that amount in place of the state, 
with a lien or charge to that extent as eftectual 
as the state before possessed. 

2, As between the company and the county, 
the effect of the acceptance of the act, and the 
issue of the bonds by the county under it, was 
to convert the provisions of the second section 
into a contract, by which the company consent- 
ed that the fund commissioner, or his successor, 
should, out of the earnings of the railroad, pay 
the sum necessary to meet the interest on said 
bonds, until they were paid by the company. 
This created a lien, statutable in its origin and 
equitable in its nature, on those earnings as 
they arise, which may be enforced by the coun- 
ty, so long as the bonds which it loaned to the 
company remain unpaid. 

3. If a debtor, by a concluded agreement with 
a creditor, sets apart a specific amount of a 
specific fund in the hands, or to come mto the 
hands, of another, from a designated source, 
and directs such person to pay it to the cred- 
itor, which he assents to do, this is a specific 
appropriation, binding upon the parties, ana 
upon all persons with notice, who subsequently 
claim an interest in the fund under the debtor. 

4 The mortgagees under a mortgage made 
subsequent to the acts of 1865 and 1868, au- 
thorizing the lien or charge, with notice of the 
fact that the county had made the loan, and 
that it was unpaid, are charged with notice of 
all the acts contain. 

Petition by the county of St. Louis to es- 
tablish a lien or charge on the fund in 
court. A general demurrer to the petition 
was submitted. 

air. Bowman, Mr. Garesehe, and Mr, 
Clover, for the county. 

Jtr. Broadhead, Mr. Litton, and Mr. Baker, 
for mortgagees. 

Before DILLON, Circuit Judge, 'and 
TREAT, District Judge. 

DILLON, Circuit Judge. Under the au- 
thority of the act of January 7, 1865, the 
county of St. Louis issued and loaned to 
the Pacific Railroad its twenty-years seven 
per cent bonds to the amount of ?700,000. 
The railroad company agreed to pay the 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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interest on the said bonds as it fell due, and 
at maturity to pay the principal. The prin- 
cipal is not yet due, but until the recent em- 
barrassment of the company, it has regu- 
larly paid to the county the amount required 
to meet the interest on the bonds. In 1868 
the company made a first mortgage of its 
property and franchises to trustees, to se- 
cure a loan of $7,000,000, and in 1871 exe- 
cuted a second mortgage, to secure a fur- 
ther loan of $3,000,000. Subsequently, in 
1873, it made a third mortgage, which is the 
one herein sought to be foreclosed, and in 
respect of which a decree of foreclosure has 
been passed, subject to the first and second 
mortgages, and reserving all the rights of 
the county of St. Louis. The first and sec- 
ond mortgagees are not before the court on 
the present application, but the application 
is resisted by the third mortgagees, between 
whom and the county of St. Louis the pres- 
ent controversy exists. 

The point of contest is this: The county 
claims that it is entitled to a lien or equita- 
ble charge upon the earnings of the railroad 
company to the extent necessary to pay the 
interest on the $700,000 loan, and to con- 
tinue until the bonds of the county are paid 
by the railroad company or the purchasers 
of the property and franchises thereof , under 
the decree of foreclosure, and that the lien 
or charge specifically attaches to the earn- 
ings of the road, and follows the road into 
whosesoever hands it may pass. On the 
other hand, the mortgagees maintain that 
the obligation , of the railroad company to 
the county is unsecured— that it is a debt at 
large— or, at all events, that the right of the 
county is subordinate to the rights of the 
mortgagees and of the purchaser at the fore- 
closure sale. The question has been very 
fully and ably argued at the bar, [and as a 
result of that argument has led us both to a 
clear conviction.] 2 TVe proceed to state our 
conclusion, and, briefly, the grounds upon 
which it rests. 

The determination of the point in issue 
must depend upon the intention of the leg- 
islature and of the pailies in interest at the 
time (1865) when the county made the loan. 
These parties mainly were, the state (which 
sustained at that time the double relation of 
sovereign and creditor towards the railroad 
company), the railroad company, and the 
county of St. Louis. The intention of the 
parties must be gathered from the language 
of the act of January 7, 1865, and the reso- 
lutions and acts of the company and of the 
county in executing the authority it con- 
ferred, these being viewed in the light re- 
flected on them by the known circumstances 
surrounding the parties and the object 
which was intended to be accomplished. 

To these extrinsic circumstances, shown 
in the legislative history of the road, the 
briefest reference only will be made. In 
1849 the legislature chartered the Pacific 

2 [From 3 Cent Law J. 704.] 
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Railroad Company with power to build a 
line of railway nearly three hundred miles 
long, from St. Louis to Kansas City. In 
1S51 the work of construction commenced, 
and in that year, and down to 1855, the leg- 
islature had passed acts loaning the credit 
of the state to the company to aid and se- 
cure the completion of the road. This aid 
was in the shape of state bonds, having not 
less than twenty or thirty years to run from 
the date of their issue. The company 
agreed to make provision for the payment 
of these bonds, interest and principal, and 
the state was secured by a statutable lien, 
with power of sale. Down to and during 
1855, §7,000,000 of state bonds had been is- 
sued. Down to 1861, when the rebellion 
broke out, only about one hundred and eighty 
miles of the road had been completed. The 
civil war suspended the work of constructing 
the road; nor was the work resumed until 
the legislature passed the act of February 10, 
1864 (Laws 1864, p. 50), which has a material 
bearing upon the present controversy. This 
act authorized the company to borrow $1,500,- 
000 to complete the road, to be secured by a 
first lien on the line west of Dresden, the 
state waiving for this piu-pose and to this ex- 
tent its prior lien. The money was obtained, 
and while the company was extending its 
road, in 1884, the road was "raided" by the 
insurgent forces, and further aid was needed, 
botli to repair the injuries and to complete 
the line. The act of February 10, 1864, con- 
tains provisions in respect to the fund com- 
missioner, who is referred to in the act of 
January 7, 1865, which it is essential to no- 
tice. The office of fund commissioner was 
created by the act of 1SG4, which provided 
that the office "shall continue until bonds (i. 
e. the Dresden bonds, so called) issued for the 
completion of the road, 'and the said state 
bonds loaned to the said company,' with in- 
terest thereon, are fully paid or exchanged 
for the first mortgage bonds of said road, as 
hereinafter provided." 

"Sec. 2. All gross earnings of the road, from 
all sources, shall be paid in, daily, to said 
fund commissioner, and all other sources of 
revenue shall be under his control and pos- 
session as they arise." 

This officer was to pay out all moneys for 
construction and equipment and for operating 
the road. The duty of this officer in the appli- 
cation of the net earntngs of the road is pre- 
scribed by section 7, as follows: 1, his sal- 
ary; 2, interest of first mortgage bonds ex- 
changed under the act; 3, dividends on the 
preferred stock, which the act authorized to 
be created, and the surplus to the purchase of 
outstanding state bonds. The state was thus, 
in 1864, in full possession of all the revenues 
of the company upon certain express trusts, 
and tins possession it was contemplated and 
provided should continue until "the state 
bonds loaned to the railroad company," hav- 
ing still many years to run, and upon which 
the racific Railroad Company had paid no 
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interest since July, 1859, were paid or ex- 
changed. It may be implied from the legis- 
lation of March 31, 1868, hereafter adverted 
to, that the holders of state bonds did not ex- 
change them for bonds of the company under 
section 6, nor convert them into prefen-ed 
stock under section 8, of the act of February 
10, 1864. Now, in this condition of affairs— 
the state, by its fund commissioner, in pos- 
session for its own security of all the rev- 
enues of the road, the road without credit 
and in a ruinous condition, and its line un- 
completed, the funds derived from the Dres- 
den bonds exhausted, and further aid being 
necessary— the act of January 7, 1865, was 
passed, the object of which was to secure the 
needed assistance by the loan to the company 
of the credit of St Louis county to the ex- 
tent of $700,000. Section 1 of the act last 
named authorized, but did not require, tbe 
county court to loan the company its seven 
per cent, twenty-years bonds "for the comple- 
tion of the road," upon such conditions as the 
county court and the directors of the com- 
pany might agree upon, subject, of course, to 
the provisions of the act itself. The county 
court accepted the act The board of direct- 
ors of the company likewise accepted it, and 
agreed to observe and faithfully perform its 
obligations, and soon afterwards the bonds of 
the county were issued and the proceeds used 
by the company to complete its road. The 
road was finished the following yeai-, and the 
interest on the bonds has been paid by the 
company to the county down to and includ- 
ing May, 1876. 

What provision was made to secure the 
county for this large loan to the company? 
It was not a gift or donation by the county. 
It was not a pm'chase by the county of tlie 
stock of the road. The act only authorized 
the county to loan its credit or bonds to the 
company. The company was, as we have 
seen, in no condition to meet the interest on 
the bonds unless the provisions in the act of 
1864 for the sequesti-ation of its revenue by 
the state, and for the benefit of the state, 
were modified. Hence we see the object and 
necessity for the second section of the act of 
January 7, 1865. It can hardly be supposed 
that the county would loan this large sum to 
a company whose property was ah-eady mort- 
gaged to the extent of nearly or over ten 
millions of dollars, including unpaid interest, 
and all whose revenues were appropriated 
and actually going into tlie possession of th3 
state, and were to continue to go there until 
the large debt to the state was paid. Ac- 
cordingly, we find that the second section of 
the act made, and was intended to make, 
effectual provision for the security of the 
county. That section is as follows: 

"See. 2. The fund commissioner of the Pa- 
cific Railroad, or such person as may at any 
time thereafter have the custody of the funds 
of said railroad company, shall, every month 
after said bonds are issued, pay into the 
county treasury of St. Louis county, out of 
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the earnings of the Pacific Raihroad Com- 
pany, $4,000, and $1,000 additional in each 
month of December, to meet the interest on 
said seven hmidred bonds; said payment to 
continue until said bonds are paid off by the 
Pacific Railroad." 

Now, the effect of this section, when ac- 
cepted and acted upon by the county and 
company, was simply this: Before this, the 
state had a complete and perfect lien upon 
and right to receive all the eai-nings of the 
company; but in favor of the county, to the 
extent of $700,000, it impliedly consented to 
waive its lien and right to receive all the 
earnings, and the county was pro tanto sub- 
stituted as to the $49,000 per year in the 
place of the state, with a lien or charge to 
that extent as effectual as the state before 
possessed. Why is this not the effect of 
what was done? 

The principal parties in interest in this 
transaction were the state, the Pacific Rail- 
road, and the county, and they all agreed to 
the arrangement. As respects the state, the 
effect of the acceptance of this act by the 
company and the county was, that the state 
consented to waive in favor of the county its 
prior right to the $49,000 p,er year out of the 
earnings of the company. As between the 
company and the county, the effect of the 
acceptance of the act and this issue of the 
bonds by the county under it, was to convert 
the provisions of the second section into a 
contract, by which the company consented 
that the fimd commissioner, who had the 
right to receive all its funds, or any other 
pei'son who should at any time thereafter 
have the custody of its funds, should every 
month, out of the earnings of the raih-oad, 
pay the specified sum necessary to meet the 
interest on the bonds, which payment, it was 
provided, should continue until said bonds 
were fully paid by the railroad company. 
Unless something has since changed the 
rights and relations of the company and the 
county, it seems almost too clear for argu- 
ment that this constituted a specific appro- 
priation by the company, with the consent of 
the state, of $49,000 per year of the earnings 
of the company, in the hands of a trustee, in 
favor of the county. If the fund commis- 
sioner was still "in esse," and in receipt of 
the earnings of the road, can it be doubted 
that, at the instance of the county, he could 
be compelled, by mandamus or other proper 
proceeding, to pay the specified sum each 
month into the county treasm'y? Here was 
a consummated contract. The fund out of 
which the payment was to be made, the 
amount, the place and purpose of the pay- 
ment, were all definitely fixed, and the duty 
of making the payment was absolutely de- 
clared. It is certain there was no change in 
the relation of the parties down to the act of 
March 31, 1868, by virtue of which the Pa; 
cifie Railroad, in consideration of $5,000,000 
paid to the state, procured a release for all 
existing claims, title, and interest of the state 
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in and to the Pacific Raikoad and its prop- 
erty. The effect of the act, in this regard, 
has been authoritatively settled in the case 
of Murdoek v. Woodson [Case No. 9,942]; 
same case on appeal, 22 Wall. [89 TJ. S.] 351. 
It is not necessary to refer more at large to 
what is there decided. It is only material 
here to notice that the act of 1868 recites the 
existence of the debt to St Louis county, and 
makes provision for its payment in case the 
road should be sold. But if it should not be 
sold, and if the provisions of the fifth section 
of the act should be accepted by the com- 
pany, as turned out to be the case, then the 
company remained in esse, and the owner of 
its property and franchises, and no further 
provision than then existed for St. Louis 
county was necessary. 

As the act of 1868 made provision for 
closing the relations of the state as a creditor 
of the company, it abolishes the ofiBce of fund 
commissioner (section 12). It has been con- 
tended in argument by the counsel for the 
mortgagees, that the effect of the repeal of 
this oface was to terminate any trust which 
the second section of the act may have cre- 
ated in favor of the county; but there is a 
satisfactory answer to that position, even if 
the legislative power over the rights of the 
county be as absolute and unlimited as claim- 
ed by the counsel. In the legislation of 1808, 
the general assembly, so far from evuicing 
an intention to impair or destroy the rights 
of the county, whenever it made any provi- 
sion in that regard it was one recognizing 
and intended to secure and protect those 
rights. Besides, the contingency of the repeal 
of the office of fund commissioner was an- 
ticipated in the second section of the act 
authorizing the loan by the county to the 
company, and provision was made that, in 
that event, the duty which had before been 
devolved on that officer should, ipso facto, 
devolve "upon such person as might at any 
time thereafter have the custody of the funds 
of the railroad company." 

It is our judgment that the effect of the 
agreement of the company with the county 
specifically to appropriate its earnmgs as pro- 
vided by the second section of the act of 1805, 
is to create a lien or charge, statutable in the 
origin and equitable in its nature, on those 
earnings, as they arise, which may be en- 
forced by the county, so long as bonds which 
it loaned to the company remain unpaid. 
This was the view expressed by Mr. Leigh- 
ton, the attorney of the company at the time, 
as shown by his letter of January 10, 1865, 
and, in our opinion, is a sound exposition of 
the purpose and effect of the act. 

It is not necessary to go into the general 
learning on the subject of equitable liens or 
charges, since the rights of the parties in the 
case before us essentially depend upon the 
construction of the act of 1865. But the ac- 
cepted doctrine of courts of equity, in respect 
to equitable liens or charges, will be found, 
we think, to support the conclusion we have 
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reached. The cases clearly ' establish this 
leg-al proposition. If a debtor, by a conclud- 
ed agreement with a creditor, sets apart a 
specified amount of a specific fund in the 
hands, or to come into the hands of another 
from a designated source, and directs such 
person to pay it to the creditor, which he 
assents to do, this is a specific appropriation, 
binding upon the parties and upon all persons 
with notice who subsequently claim an inter- 
est in the fund under the debtor. This propo- 
sition would sustain the right of the county 
in the present case. 

It is urged, however, that the mortgagees 
under the third mortgage Lad no notice of 
the rights of the county. But they are bound 
to notice the acts of the legislature of I860 
and 1S6S— the one authorizes the lien or 
charge, and the other recites the fact that 
the county had made the loan, and that it 
was then unpaid. As the mortgage was made 
subsequent to both of these acts, the mort- 
gagees are charged wath notice of all that 
they contain. Demurrer overruled, with leave 
to answer. Ordered accordingly. 

[NOTE. Subsequently the defendants an- 
swered the petition, a reply was filed, and proofs 
taken. Jhe facts as reported by the master 
were accepted by both parties as correct. The 
case was then heard upon its merits, and it was 
decided that under the legislation applicable to 
this transaction, and upon the facts reported by 
the master, the county had an equitable lien up- 
on the earnmgs, and a right to have the same 
appropi-iated to pay the interest on the bonds, 
as provided in the second section of the act of 
January 7, 1865, and that this charge attaches 
to the property sold under the deed of foreclo- 
sure. Case No. 7,740. An appeal from this de- 
cree was talien to the supreme court, and the 
decree was sustained. 101 U. S. 306. See note 
to Case No, 7,740. Upon the question of the 
foreclosure of the mortgages of the Pacific 
Railroad Comuany, see 3 Fed. 772, 12 Fed. 641, 
95 U. S. 1, 101 U. S. 289, 111 U. S. 505, 4 
Sup. Ot. 583. Upon the question of the right of 
certain counties to taxes as against the Pacific 
Railroad, see Case No. 7,738.] 
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KETCHUM et al. v. PACIFIC R. CO. et al. 

[4 Dill. 87, note.] 1 

Circuit Court, E, D. Missouri. 1877. 

Equitable Lieks — Acoeptaxce of Act of Leg- 

IS1..1.TURE— Railroad Earnings — Pledge 

OF Earnings. 

[By the act of the legislature, a certain coun- 
ty was empowered to loan its bonds to a rail- 
road corporation, and it was agreed between the 
county and the railroad and incorporated in the 
act of the legislature that the earnings of the 
railroad shall be devoted to payment of the in- 
terest on the bonds. Upon the sale of the nron- 
erty in a foreclosure suit brought by a subse- 
quent mortgagee who had notice, this'agreement 
will be upheld.] 

1 [Affirmed in 101 U. S. 306.] 
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[This was an intervening petition of St. 
Louis county in the chancery suit of George 
E. Ivetchum and others against the Pacific 
Railroad Company. The intervener seeks to 
establish a charge against the railroad to 
have the earnings of the same appropriated 
to the payment of the interest on certain 
bonds of the county of St. Louis issued un- 
der authority of the legislature of Missouri, 
which bonds were loaned to the railroad 
company. There was a demurrer to the pe- 
tition, which was overruled. Case No. 7,739. 
The case is now heard upon petition, an- 
swer, reply thereto, and proofs taken.] 

F. J. Bowman and H. A. Clover, for the 
county. 
Cline, Jamison & Day, contra. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge. Since the de- 
murrer to the petition of the county was de- 
termined, the adverse parties in interest 
have answered, a reply has been filed, and 
proofs taken. The facts, as reported by the 
master, have been accepted by both parties 
as correct, and upon the question whether, 
under the legislation applicable to this trans- 
action and upon these facts, the county has 
an equitable lien or charge upon the prop- 
erty sold under the decree, or upon the earn- 
ings of the railroad which was thus sold 
(all rights of the county having been fully 
reserved in the decree), elaborate arguments 
were filed at a late day in the term, too late 
to allow opportunity for an extended exam- 
ination or deliberate reflection. As our judg- 
ment will not be conclusive, and will not be 
accepted as such by the parties, it is, per- 
haps, of little consequence what that judg- 
ment may be. We rest it upon what seems 
to be the manifest and undoubted intrinsic 
equities arising out of the legislation and 
peculiar circumstances of the ease, without 
a very close and thorough examination as to 
whether there are legal obstacles in the way 
of recognizing and giving effect to these 
equities. 

Upon consideration of the demurrer, we 
held that the effect of the legislation of the 
state applicable to this transaction and the 
acts and contracts of the parties, was to give 
to the county a lien, statutable in its origin 
and equitable in its nature, upon the "earn- 
ings" of the railroad and upon the road and 
franchises of the company, as (so to phrase 
it) the mother of the earnings. We refer 
to our opinion at that time for a more full 
expression of our views. Aside from this, 
and on general principles, if the doctrine 
laid down by Lord Chancellor Thurlow in 
Legard v. Hodges, 3 Brown, Ch. 531, 538, 
"that where parties come to an agreement 
as to the produce of land, that the land 
itself will be affected by the agreement," 
and equity will specifically enforce the 
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agreement against the party who makes it 
find all persons with notice-if this doctrine 
is sound to the extent stated and applied in 
that case (see same case, 4 Brown, Ch. 421), 
the county is entitled to have the "earnings" 
arising from the property specifically ap- 
plied as provided in the second section of the 
act of January 7, 1865. 

It would become a lien or charge upon the 
earnings and the road, out of which the 
earnings must necessarily come, effectual 
against the company and subsequent mort- 
gagees and purchasers with notice. 2 StoiT, 
Eq. Jur. § 1231. AVhether the county ac- 
quired such a lien, and, if so, whether it 
would take precedence of the rights of subse- 
quent mortgagees, or be liable to be defeated 
by a sale under a decree foreclosing such 
mortgages, are close and difficult questions; 
and, as above remarked, our judgment is 
given in favor of the county at this time, 
that the final disposition of the question may 
not be delayed, and in accordance with what 
appears to us to be the equities of the case, 
without being able, in the pressure of other 
business, to examine the question, in the 
light of the facts presented in the report, 
with that care and deliberation which we 
would be glad to do if it were practicable. 
Let an order or decree be entered declaring 
that the county has a right to have the earn- 
ings appropriated to pay the interest on its 
bonds, as provided in the second section of 
the act of January 7, 1865, and that this 
charge attaches to the property sold under 
the decree of foreclosure. Decree accord- 
ingly. 

[NOTE. Upon the appeal of this case to the 
supreme court, Mr, Justice Harlan delivered 
the opinion of the court, holding upon the ac- 
ceptance of the act of the legislature empower- 
ing the county of St. Louis to issue the bonds to 
be loaned to the railroad, by the railroad com- 
pany and bv the county, that an equitable hen 
was established in favor of the county upon the 
earnings of the railroad to the extent necessary 
to meet the interest on the bonds; that the lien 
or charge exists, not only against the funds m 
the hands of the receiver, bat against the piir- 
choser under a foreclosure sale. The act of the 
legislature was notice to all parties. A debtor, 
who by an agreement with his creditor sets 
apart a certain portion of a specific fund in the 
hands of another, and directs this other to apply 
it in payment to certain creditors, and this ar- 
rangement is accepted, it is an appropriation 
binding upon the parties and all others havmg 
notice. Mr. Justice Strong delivered a dissent- 
ing oninion, holding that there was nothing in 
the contract between the railroad and the coun- 
ty, or in the act of the legislature which created 
an equitable lien upon the earnings of the rail- 
road company or any of its property. Mr. Jus- 
tice Bradley concurred in the dissent. 101 TJ. 
S 306. Upon the question of the foreclosure 
of the mortgages of the Pacific Railroad Com- 
pany, see 3 Fed. 772, 12 Fed. 641. 95 U. S. 1, 
101 U. S. 289, 111 U. S. 505, 4 Sup. Ct. 583. 
Upon the question of the right of certain coun- 
ties to taxes as against the Pacific Railroad, see 
Case No. 7,738.] 
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Case Wo. 7,741. 

KETCHUM HARVESTING MAOH. CO. v. 
JOHNSTON HARVESTER CO. 

[3 Ban. & A. 139 ;i 13 O. G. 178.] 
Curcuit Court, N. D. New York. Nov. 8, 1877. 
Patests— Waxt of Novelty— Variasce betwee>i 
Original Patext asd Reissue. 
The reissued patents, viz: one dated July 
'J.0, 1871, number 4,484, granted to W. i'. 
Ketchum, for "improvement in smgle-wneel 
grain and grass cutting machines, and two 
dated December 12, 1871, numbered respective- 
ly 4,672 and 4,673, granted to W. F. Ketchum 
for "improvements in attachments for harvest- 
ers," Md, to be valid. 

In equity. 

H. U. Soper and A. McCallum, for com- 
plainant. 
George Harding, for defendant 

WHEELER, District Judge. This cause has 
been heard on bill, answer, replication, proofs, 
briefs, and oral argument of counsel for the 
orator, and oral argument of counsel for the 
defendant. The orator has one reissued pat- 
ent. No. 4,484, dated July 25th, 1871, in force 
to the 29th day of June, 1879, and has had 
two others, No. 4,673, in divisions A and B, 
dated December 12th, 1871, which expired 
Februaiy 10th, 1873, for improvements in 
gi-ain and grass cutting machines, originally 
granted to William F. Ketchum, the two lat- 
ter as one, and all transferred to the orator, 
as described and set forth in the pleadings 
and proofs. 

The one not expired seems to be, substan- 
tially, for an improvement in single-wheel 
machines, by which the main frame and 
operating machinery are carried largely into 
and somewhat through, and the draft-pole 
close up to, a hollow driving-wheel having" 
outward-curved spokes and outward hub, so 
as to balance the weight of the machine well 
on the wheel and the draft of it on the pole 
One of the others, for a shoe slotted as a 
guide for and guard to the cutter at the heel 
of the cutter-bar, and extending forward from 
there to the main parts of the machine, to 
support the cutter-bar on the ground, and 
clear a ti-ack for and shield the heel of it 
there, in grass-cutting machines, and to sup- 
port it from the main parts, in either gx-ass 
or grain cutting machines. And the remain- 
ing one, for braces from the cutter-bar to 
extensions of the main frame above and in 
front or rear of it to support it from these 
extensions and leave a clear space toward the 
main frame for the operating machinery. 
These inventions, especially the one for bal- 
ancing the machine, and the one for the 
shoe, sei-ving also for a brace, are useful and 
valuable. 

The orator claims that the defendant has 
infringed, to some extent, all of them; and 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
1 mission.] 
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on the part of tlie defendant it is insisted 
that Ketchum was not the first inventor of 
these improvements; that the reissues of the 
patents to the orator -were not for the same 
inventions as the original patents, and that, 
therefore, they were void, and that, if they 
are valid, the defendant has not infringed 
them. It is obvious that the questions arising 
on these claims are almost, if not quite, pure 
questions of fact. 

The defendant has introduced several prior 
patents to others for improvements in this 
class of machines, claiming that thej' show 
earlier inventions of these improvements; and 
(he original patents to Ketchum, claiming 
tJiat they set forth different inventions. But 
from as careful as practicable an examina- 
tion of these patents, and comparison of them 
with those of the orator, in the light of the 
other evidence in the case, none of the in- 
ventions by others than Ketchum seem to 
have been directed toward the same objects 
sought for by him in these, and none of them 
appear to have in any substantial degree at- 
tained the same results that he did; and 
neither does it appear that the I'eissues are, 
in reality, for any inventions different from 
the ones described in the original patents. 
Therefore, the patents are considered valid. 

It does appear from the testimony and ex- 
hibits concerning the defendant's machines 
that the defendant has manufactured and 
sold machines for cutting grass, and combin- 
ed machines for cutting gmss and grain, con- 
taining a form of shoe extending forward 
from the heel of the cutter-bar to the main 
parts of the machine, that is covered by the 
orator's patent for improvements in those re- 
spects, during the time the orator had those 
patents, and has been, and is now, manu- 
facturing and selling machines for cutting 
gi-ain that embody a part of the combina- 
tion covered by the orator's patent for placing 
the machinerj' mostly within, and the draft- 
pole near to, the single hollow drive-wheel. 

Therefore, it appears that the orator is en- 
titled to a decree for a refei'ence to a mas- 
ter for an account of the profits to the defend- 
ant gained by these infringements, and of 
the damages thereby to tlie orator, and for 
tJie payment of the profits, or damages if in 
excess of the profits, to the oi-ator, and for an 
injunction against further infringement, ac- 
cording to the prayer of the bill, with costs 
to the orator. Let a decree be entered for 
the orator accordingly. 

[Decree. Filed December 28, 1877. 
[This cause having come on to be heard at 
this term upon the pleadings and proofs, aft- 
er hearing counsel for the respective parties 
and due proceedings had, it is, upon consid- 
eration, ordered, adjudged, and decreed: That 
the several letters patent for improvements 
in harvesting machines set forth in the bill 
of complaint, viz.: Letters patent reissued in 
two divisions to the complainant on the 12th 
day of December, 1871, and numbered 4,672 



and 4,673, the original patent (No. 8,724), 
gi-anted to William F. Ketchum, February 10, 
1852; and letters patent reissued to said com- 
plainant on the 25th day of July, 1871, num- 
bered 4,484, the original patent (No. 20,719) 
granted to said William F. Ketchum, June 
29, ISoS,— each of said patents having been 
extended seven years,— are good and valid in 
law. That the said William F. Ketchum, the 
patentee of the said improvements in har- 
vesters described in the said reissued patents, 
was the first and original inventor and dis- 
coverer of the inventions described and claim- 
ed therein, and in the specifications annexed 
thereto, and that the said complainant is the 
exclusive owner of said patents. That the 
defendant, the Johnston Harvester Company, 
has infringed upon the said letters patent, and 
upon the exclusive rights of the complainants 
under the same. And it is further ordered, 
adjudged, and decreed that the complainant do 
recover of the defendant the profits, gains, and 
advantages which the said defendant has re- 
ceived or made by reason of the infringement 
of the said several letters patent, and that said 
complainant do also recover any and all dam- 
ages the said complainant has sustained by 
reason of the infringement of said letters pat- 
ent by the defendant And it is hereby re- 
ferred to Hon. Charles Mason, a master of 
this court, to take and state the account of 
said gains, profits, and advantages, and to 
assess such damages, and to report thereon 
with all convenient speed; and the defend- 
ant is hereby directed and required to attend 
before said master from time to time, as re- 
quired, and to produce before him such books, 
papers, and documents as relate to the mat- 
ters in issue, and the officers, members, and 
clerks of said company, defendant, are re- 
quired to submit to such oral examinations as 
may be required by said master. And it is 
further ordered, adjudged, and decreed that a 
perpetual injunction issue out of and under 
the seal of this court restraining the defend- 
ant, its clerks, agents, and workmen, from 
making, using, or selling any harvesting ma- 
chine or machines containing or embodying in 
any way or manner whatsoever the said in- 
ventions and improvements mentioned and 
described in said letters patent No. 4,484, re- 
issued to said complainant, July 25, 1871, and 
from infringing upon any of the claims of 
said letters patent in any way whatsoever; 
but that the issuing thereof be suspended up- 
on the defendant paying five dollars on each 
machine with concave wheel built and sold by 
them hereafter in the United States during 
the term hereafter for a foreign market, and 
sold in the foreign market. And it is further 
ordered, adjudged, and decreed that the com- 
plainant do recover of the defendant the costs 
of this suit, and that the questions of in- 
crease of damages and aU further questions be 
reserved until the coming in of the master's 
report.] 2 

2 [From 13 O. G. 178.] 
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[For another case involving this patent, see 
Ketchum Harvester Co. v. Johnson Harvester 
Co., 8 Fed. 586.] 



Case 'No. 7,741a. 

KETELTAS et al. v. KAFT OF TIMBER. 

[Betts, Scr. Bk. 139.] 

District Court S. D. New York. 1848. 

Salvage— Right to Salvage Compessatios. 

[Towiug a raft of timber to a place of safety, 
and securing it there, so preventing its drifting 
out to sea, is salvage service.] 

[This was a libel for salvage by John S. 
Keteltas and four others against a raft of 
timber.] 

BETTS, District Judge. Suit for salvage, 
in recovering the raft woith $600 or ?800 
drifting out to sea, below the Narrows. Half 
or one-third the value of the timber was 
claimed as salvage compensation. Held, on 
the pleadings and proofs, that this was a 
case of salvage sei-vice, but of a very low 
order. Held, that the claimants did not prof- 
fer a reasonable reward to the libelants, 
if they can be fairly regarded as having 
made any serious offer of compensation. The 
services rendered by the libelants were 
prompt and b^eficial to the claimants, a^ 
without their interference there is reasonable 
ground to infer the raft would have floated 
out to sea and been lost; or, at least, the 
claimants would have been exposed to trou- 
ble and heavy expense in recovering it. 
But the services were but very slight in 
themselves, consisting of towing the raft 
half a mile, mostly by one person with a 
small boat, aided part of the way by two 
other small boats. The chief labor was in 
securing the logs on the beach and watch- 
ing them there. Fifty dollars salvage and 
costs awarded. 



Case K"o. 7,743. 

KETLAND v. BISSETT. 
[1 Wash. 0. G. 144.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 

1804. 

Practice at Law— Depositions— Incomplete An- 

swEiis— General Interrogatory. 

1. The character of the defendant not being 
impeached, evidence to support it cannot be ad- 
mitted. 

[Cited in Fahey v. Crotty, 63 Mich. 388, 29 
N. W. 878.] 

2. It seems that depositions sworn to, but not 
signed by the witness, may be read in evidence. 

3. Each interrogatory in a commission should 
be answered separately, at least in substance; 
and the omission of such answers is fatal to the 
whole commission; although the witness in an- 

1 [Originally published from the MSS of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Bichard Peters, Jr., Esq.] 
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swering the general interrogatory, says that he 
knows nothing further material to either party. 

The plaintiff directed defendant to ship for 
him good Madeira wine, for the Bombay 
market; he shipped the wine, and the only 
question was, whether he had shipped such 
wine as was directed; the plaintiff alleging 
that it was unsound, would not sell at Bom- 
bay, and was necessarily carried to Calcutta, 
whore it was sold for one hundred rupees 
less, than a cargo of indifferent wine, carried 
to Itombay. at the same time, was sold for. 

On the trial, the following points of evi- 
dence were decided: (1) That the defend- 
ant's character not being impeached, evidence 
by the defendant to support bis character was 
improper. (2) Depositions were offered, and 
objected to, because not signed by the wit- 
nesses. Evidence being given that the op- 
posite counsel had waived the objection, 
WASHINGTON, Circuit Justice, admitted the 
depositions, and observed, that he was in- 
clined to think, that without the waiver, the 
objection was not good, but gave no opinion. 
(3) The depositions are in answer to inter- 
rogatories, but many of them are not an- 
swered or noticed. The answer to the gen- 
eral interrogatory, is in the usual Xvay, that 
the witness Imows nothing farther, &c. The 
whole commission was objected to, for this 
reason. THE COURT thought the objection 
good; each interrogatory should be answered, 
at least in substance, and not to have exam- 
ined the witnesses to each, is fatal to the 
whole commission. 



Case ITo. 7,743. 

KETLAND v. The CASSIUS. 

[2 Dall. 365.] i 

Circuit Court, D. Pennsylvania. 1796. 

Courts— Grounds of Jurisdiction— Circuit 
OouKT— Qui Taji Action. 

The circuit court has not original jurisdiction 
of a proceeding for the forfeiture of a vessel for 
an offense. 

[Cited in Anonymous, Case No. 444.] 

ATI information that had been exhibited 
against the Cassius, as a vessel illegally out- 
fitted within the jm-isdiction of the United 
States, 2 came on to be argued upon a sug- 
gestion filed ex-ofileio by the attorney of the 
district, in pursuance of directions from the 
president, stating, that the vessel was the 
public property of the French republic, and, 
therefore, not liable to seizure and forfeiture. 
But soon after the argument was opened on 
the merits, a doubt was intimated by the 
court, whether the circuit court had juris- 
diction in this case? And the counsel were 
requested, in the first instance, to discuss 
that point. 

Mr. Lewis, for the informant, contended, that 
the district court had not, and that this court 

1 [Reported by A. J. Dallas, Esq.] 

2 See U. S. V. Peters [3 Dall. (3 U. S.) 121]. 
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had, jurisdietion.— He referred to the 9th. 
13 th, 21st and 22d sections of the judicial act 
[1 Stat. 7G, 78, 83. 8i]; and from comparing 
these endeavored to establish his general po- 
sition. He said that the 9th section does not 
give the jurisdiction to the district court; for 
an information in rem, is not within the 
first clause of the section, which gires cog- 
nizance of crimes and offences to that court; 
nor is it within the clause creating an exclu- 
sive original cognizance of all civil cases of 
admiralty and maritime jurisdiction, for this 
is not a civil case of that description, but a 
proceeding to enforce a forfeiture for an of- 
fence; and it is certainly not included in tlie 
clause of seizures under the laws of impost, 
navigation, or trade. With respect to the 
clause giving the district court, "exclusive 
original cognizance of all seizures on land, or 
other waters, &;c. and of all suits for penal- 
ties and forfeitures incurred under the laws 
of the United States," it must, in order to 
presei-ve consistency in the different parts of 
the law, be understood to mean exclusive of 
the state courts, and not of the circuit court. 
Penalties of a specific sum recovered by civil 
suits in personam are here intended to be dis- 
tinguished, from proceedings in rem; and in 
the former, but not in the latter, case, a ju- 
risdiction is given to the district court. The 
accuracy of this construction may, likewise, 
be strongly inferred considering, that an ap- 
peal is given from the disti-ict to the circuit 
court, in suits in personam, but not in suits 
in rem: and, therefore, if the opposite doc- 
trine prevailed, tlie circuit court would be 
ousted of all jurisdiction, original, as well as 
appellate. If it should be said, that this sei- 
zure is of a vessel exceeding ten tons burthen, 
made on navigable waters, within the dis- 
trict, and that it is consequently embraced by 
the clause which gives jurisdiction to the 
district court in the case of seizures; it is 
enough to answer, that the operation of that 
clause is confined to seizures under laws of 
impost, navigation, or trade. But the for- 
feiture is distinct from the s'eizure; and where 
a penalty is given, as well as a forfeiture in- 
curred, for the breach of any law (which is 
the case in the present instance, and is fre- 
quently the case in other instances) a suit for 
the penalty may be instituted in the district 
court, and an information, to enforce the for- 
feiture, may^ be filed in the circuit court 
Then, the 11th section of the judicial act 
gives to the circuit court, "exclusive cog- 
nizance of all crimes and offences, cognizable 
under the authority of the United States, ex- 
cept where the act otherwise provides, or the 
laws of the United States shall otherwise di- 
rect, and concurrent jurisdiction with the dis- 
trict courts of the crimes and offences cog- 
nizable therein." Unless, therefore, there is 
any law giving cognizance to the district 
court, this section gives it exclusively to the 
circuit court. But even if the district court 
has cognizance, either the present cause of 
forfeiture must be taken out of the denom- 



ination of crimes and offences, or by the ex- 
press words of the act, the circuit court is 
vested with a concurrent jurisdiction; and 
the exclusive words can only be rendered op- 
erative by restricting them to the state 
courts. 

Mr. Rawle, attorney for the district, stated 
the general opinion and uniform practice, to 
be in favor of the exclusive jurisdiction of 
the district court; and, he contended, that a 
fair and rational analysis of the law, would 
admit of no other construction. It has been 
decided here as well as in England, that pro- 
ceedings of this nature are civil suits,— Cowp. 
391; U. S. V. La Vengeance 3 [3 Dall. (3 U. 
S.) 297],— and the words of the judicial act 
are so strongly exclusive, in giving jurisdic- 
tion to the district court, that they cannot 
be misunderstood or disregarded. Nor does 
the contradiction suggested really exist; for, 
if the obvious distinction between prosecu- 
tions against persons for crimes, and proceed- 
ings to recover a forfeiture, is adverted to, 
there will be no inconsistency in refeiTing the 
concurrent jurisdiction of the circuit court to 
cases of the former description, while the ex- 
clusive original jurisdiction of the district 
court is asserted, in cases of the latter de- 
scription. 

. Before WILSON, Circuit Justice, and PB- 
TEKS, District Judge. 

PETERS, District Judge. The language of 
the act of congress is so forcible, to vest an 
exclusive jurisdiction in the district court, 
that the impression on my mind can never 
be obviated, but by something equally au- 
thoritative, direct, and conclusive. The ar- 
gument which has been opposed to this lan- 
guage, merely consists of slight analogies, 
doubtful implications, and unsatisfactoiT de- 
ductions, from a comparative view of differ- 
ent sections of the law. To take jurisdiction, 
how^ever, in any case, the court ought to be 
clearly of opinion, that the constitution and 
the law intended to give it; but here, the 
words will hardly admit a doubt upon the in- 
tention of the legislature, to exclude the ju- 
risdiction of the circuit court; and, therefore, 
we can have no pretence whatever to sustain 
the present information. I have uniformly 
affixed this construction to the law. In the 
case of U. S. v. Guinet [Case No. 15,270], 
for being concerned in illegally fitting out a 
French privateer, the party Avas arrested, and 
some cannon and other articles were seized. 
I then, upon full consideration, directed that 
the information in rem, to inforce the forfei- 
ture of the cannon, should be instituted in 
the district court; but I bound the defendant 
over to the circuit court, to answer pei"sonal- 
ly for the offence. The practice has, I be- 
lieve, been conformable to this precedent; 
Forfeitures under the excise laws have cer- 
tainly been sued for, without exception, in 



sAt the request of the court, I produced my 
notes of this case on the argument. 
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the district court, upon the general jurisdie- 
tion given by the judicial act, and not upon 
any special jurisdiction created for that pur- 
pose. 

WILSON, Circuit Justice. The court is 
bound to talie notice of a question of jurisdic- 
tion, whenever it may occur, and however it 
may be proposed; for, if we ai-e satisfied, 
that we have not legal cognizance of any 
cause;— or', in terms less direct, if we are not 
satisfied, that we have cognizance; we ought 
not to proceed to a decision, or an investiga- 
tion, upon its merits. In the present instance, 
it is a question of great importance, and, per- 
haps, of some difficulty; but the strong bias 
of my mind, (which encreases, indeed, with 
every moment's reflection upon the subject) 
is opposed to the alledged jurisdiction of the 
court It is supposed by the counsel for the 
informant, that the jurisdiction is maintain- 
able on the positive words of the 11th sec- 
tion, and on a fair implication resulting from 
a view of the 21st and 22d sections of the 
judicial act; for, it is said, if the court has 
not original jurisdiction, by the 11th section, 
it can have no jurisdiction at all; since its 
appellate jurisdiction, established by the 21st 
and 22d sections, is confined to civil causes. 
But the jurisdiction, in the case of crimes 
and offences, obviously relates to prosecu- 
tions against persons; and when viewed in 
that light, neither the positive words of the 
11th section, nor any implication resulting 
from the 21st and 22d sections, can be ap- 
plicable to the present cause, which is not de- 
scribed by the former, nor affected by the lat- 
ter: to take cognizance of a proceeding mere- 
ly in rem, cannot be considered as taking 
cognizance of a crime or offence. 

When, however, we advert to the jurisdic- 
tion given to the district court, every shadow 
of doubt seems to vanish. The 9th section 
of the act declares, that "the district court 
shall have exclusive original cognizance of all 
suits for penalties and forfeitures, incurred 
under the laws of the United States." The 
exclusion is expressed in strong and unquali- 
fied terms; nor can it, by any reasonable in- 
terpretation, be restricted to a mere exclusion 
of the state courts. Wherever, indeed, a qual- 
ified exclusion is intended, the expression of 
the legislature corresponds with that inten- 
tion. Thus, it is provided, in two different 
members of the very same section, that the 
district court shall have, "exclusively of the 
courts of the several states," cognizance of 
all crimes and offences, committed upon tho 
high seas, &c. and of suits against consuls or 
vice consuls. But, if the construction, wnich 
I have stated, is correct, no contradiction ex- 
ists, to call for any strained exposition of 
the law. The jurisdiction given to the cir- 
cuit court, whether exclusive, or concurrent, 
will be supported by applying it to prosecu- 
tions against delinquents for crimes and of- 
fences; and the exclusive jurisdiction given 
to the district court will be presei-ved by al-* 

1-lFED.CAB. — 28 



lotting to it all suits for penalties and forfei- 
tures under the laws of the United States. 
Whether, therefore, this is a suit for a for- 
feiture, appeal's, upon the whole, to be the 
only real object of enquiry. We think that 
it is a suit of that denomination; and, con- 
sequently, cannot take cognizance of it. But 
the subject is entitled to the most solemn 
consideration, and the most authoritative 
judgment. We shall be happy, therefore, to 
assist in putting it upon any proper footing, 
to obtain the opinion of the supreme court. 
In the meantime, 

BY THE COURT. Let the information be 
dismissed. 

NOTE. Lewis doubted whether a writ of er- 
ror would lie for want of parties, as the French 
republic had refused to file a claim to the ves- 
sel; and, he said, that he was prepared to con- 
tend, that the suggestion filed ex ofiicio by the 
attorney of the district, ought to be dismissed. 
The next day, he mentioned, that presuming 
the decision against the jurisdiction of the cir- 
cuit court, was, in effect, a recognition of the 
jurisdiction of the district court, he should re- 
sort to that tribunal, without giving this court 
(who had deferred pronouncing tiieir decision, 
in order that he might consider the matter) any 
further trouble. 



Case K'o. 7,744. 

KETLAND v. LEBERING. 
[2 Wash. C. O. 201.] i 

Circuit Court, D. Pennsylvania. April Term, 

1808. 

Idem Sosans — AcMixisTnATiox — Puoop of Death 

— BviDEXCE— Okigisal Papers. 

1. The roll d'equipage is good evidence of the 
shipment of the seamen, and of the contract 
made in relation to wages. 

2. Where a person called Lebrun and Lebring, 
was on board a vessel, as a seaman, and no per- 
son among the crew of tlie name of Lebering, the 
court gave to the administrator of Lebering, the 
wages due for the services of the person so des- 
ignated. 

3. Letters of administration to the estate of 
Lebering having been granted by the proper au- 
thority, the court, will take the fact to be, that 
tlie person is dead, who is represented by the ad- 
ministrator. 

This was an appeal from the district court. 
The libel stated, that John Lebering was 
shipped on board of the Mercury, at Phila- 
delphia, upon a voyage to the river La Plata, 
and back: that he performed his duty as a 
mai'iner on board the said vessel, until she 
was captured by a British cruiser, when the 
said Lebering was taken from the said ves- 
sel, by the captors, and that the vessel was 
condemned as prize, by the vice admiralty 
court at Halifax; which sentence was re- 
versed upon appeal, and the vessel restored to 
the owners; that the said Lebering after- 
wards died, and that the libellants have regu- 
larly obtained letters of administration upon 
his estate. The answer denies that any such 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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person as John Lebering, was on board the 
said vessel during the said voyage. To this 
answer a general replication was filed. 

Mr. Petei"s, for appellant, admitted, that, in 
point of law, the representative of the mari- 
ner was entitled to full wages, as decreed 
by the district court, provided it appeared, 
in point of fact, that the intestate was a mari- 
ner on board the vessel. The depositions in 
the cause, proved that no person of the name 
of Lebering, was on board this vessel dur- 
ing the voyage; but Uiat there was a mari- 
ner named John Lebrun, or Lebring, and 
that there was no other person on board, 
♦ whose name in any manner resembled tliat of 
the intestate, or the person named by the wit- 
nesses. The counsel for the appellant, of- 
fered in evidence the roll d' equipage of the 
vessel, having proved by the testimony of 
the captain, that the shipping articles were 
lost. 

This evidence was opposed by the counsel 
for appellee, but admitted by the court, who 
said, it is an original paper on board the ves- 
sel, and is complete, though Its weight may 
be a subject of consideration. On this paper 
was entered the name of Jno. Laban, as a 



WASHINGTON, Circuit Justice. We can 
entertain no doubt, that Jno. Lebering, the 
intestate, was a mariner on board this ves- 
sel. He was sometimes called Lebrun, and 
sometimes Lebring; but we know, by every 
day's experience, that a false pronunciation 
of surnames is frequently given, particularly 
with a view to the abridgement of them. 
It being proved that there was but one per- 
son on board, whose name resembled Lebring, 
or Lebering, it is impossible that the appel- 
lant can ever be made liable by any other 
pei-son, of the name of Lebering, for the 
wages now claimed. Though it is not proved 
that John Lebering is dead, yet we must taiie 
the fact to be so, as the appellee has duly 
obtained uttermost administration upon his 
estate. Decree affirmed. 



KETLAND (STONE v.). See Case No. 13,- 
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Case No. 7,745. 

KEUTGEN V. LAWRENCE. 
[1 Blatchf. 615.] 1 

Circuit Court, S. D. New York. Oct. Term, 

1850. 

Customs Ddties — Patest Leather — Glazed 

CaLF-SkIX — MAItJUFACTlTTlE OF LEATHER. 

Glazed calf-skin, known to the trade as "pat- 
ent-leather" and uDper leather, generally used 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



for the upper part of hoots and shoes, and in- 
voiced as patent-leather, is liable, under the tariJf 
act of July 30, 1846 (9 Stat. 42). to a duty of 20 
per cent, ad valorem, under Schedule E, under 
the head of "leather, upper of all kinds," and is 
not a manufacture of leather under Schedule C. 

The plaintiff in this ease [Charles Keutgen] 
sued [Coi-nelius W. Lawrence], the collector 
of the port of New York, to recover back an 
excess of duties paid on an article invoiced 
as patent leather. It w^as charged with a 
duty of 30 per cent- ad valorem, under Sched- 
ule O of the act of July 30, 1846 (9 Stat 45), 
as a manufacture of leather. The plaintiffs 
claimed that it was liable to a duty of only 
20 per cent, ad valorem, under Schedule E, 
as "leather, upper of all kinds." It appeared 
on the trial that the article was glazed calf- 
skin, and was known, to the trade as "patent- 
leather" and "upper leather," and was gen- 
erally used for the upper part of boots and 
shoes. 

Francis B. Cutting, for plaintiff. 

J. Prescott Hall, Dist. Atty., for defendant. 

THE COURT held that the article fell 
within Schedule E. 



Case ]Sro. 7,746. 

KEY V. BANK OF UNITED STATES et al. 

[1 Hayw. & H. 74.] i 

Circuit Court, District of Columbia. April 20, 
1842. 

Attoeitet and Client— (3LA1M for Fees— Is- 

JOSCTIOS TO ReSTEAIN CLIENT. 

Where a claim for services rendered by an at- 
torney may be defeated by an assignment of the 
fund on which said claim is an equitable lion, 
the court will enjoin the payment of the claim 
without the consent of the claimant. 

This bill is filed to enjoin the defendants 
[the Bank of the United States, Richard 
Smith, and others] from demanding, claim- 
ing or recovering from the officers of the 
government an amoimt due the complainant 
[Francis S. Key] for services rendered to 
the assignor of the defendants in prose- 
cuting a claim before the war department. 

The substance of the claim will appear in 
the following power of attorney: "Decem- 
ber 12, 1838. Know all men by these pres- 
ents that I, Williamson Smith, of, &c., have 
constituted and appointed and by these pres- 
ents do nominate, constitute and appoint my 
friend James Walker, &c., my true and laAv- 
ful attorney in fact, for me and in my name 
and behalf to adjust and settle with the 
proper officers of the government of the 
United States the claims which I have 
against the government on account of the 
operations of a contract made between Na- 
thaniel Smith, superintendent of Cheroko-; 
emigration, on behalf of the United States, 
and myself, entered into on the 24th day of 
October, 1837, and ratified on the 5th of Do- 

i [Reported by John A. Hayward, Esq., and 
- Geo- C. Hazleton, Esq.] 
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cember, 1837, by the commissioner of Indian 
affairs; also to adjust and settle with the 
proper officers of the United States a claim 
which I have for damages and expenses on 
account of the failure of Lieutenant Has- 
kins, acting quartermaster of the Fourth U. 
S, InfantiT, to comply with a contract made 
with me to transport said regiment from 
Smithland, Ky., to Fort Gibson. I hereby 
authorize and empower my said attorney to 
receive and receipt for, to the proper officers 
of the United 'States for such sums of money 
as may be due on account of services ren- 
dered under said contracts and for damages 
on account of the same, authorizing my 
said attorney to sign my name to all re- 
ceipts or discharges as it may be necessary 
for me to sign, hereby ratifying and confirm- 
ing all acts which my said attorney may 
think proper to do in the premises in as 
full and perfect a manner as if I were per- 
sonally present acting in the matter." 

Under the above power of attorney James 
Walker applied to the complainant to at- 
tend professionally to said claims pending 
for settlement in the war department and 
before the commissioner of Indian afCairs. 
In the following March the said Smith ap- 
pointed the complainant under a power of 
attorney with the same powers as were 
given to James "Walker. In the letter in- 
closing the power of attorney the said Smith 
authorized the complainant to retain 10 per 
cent of the amount collected; that the com- 
plainant rendered veiy laborious service in 
the prosecution of these claims; that the 
said commissioner and the secretary of war 
reported, that a balance was due from the 
government to said Smith of $35,377.17; that 
the secretary communicated to congi'ess 
stating the said balance and asked for an 
appropriation to pay the same; that the 
complainant was called to attend on the 
committee and submitted arguments in re- 
lation to said claims. The amount stated 
was put into the appropriation bill, but 
was struck out, and no appropriation has 
been made by congress for its payment; 
that the said Smith has assigned the claim 
to the Bank of the United States and cer- 
tain trustees, and they claim the whole; 
that the complainant believes he has an 
equitable claim to the amount stipulated 
which cannot be defeated by any subse- 
quent assignment of said Smith without the 
consent of complainant; that he has no ade- 
quate remedy at law for his relief. 

On filing the bill the defendants were on- 
joined from demanding, claiming or recov- 
ering from the officers of the government 
the commission on the sum now acknowl- 
edged to be due and owing by the govern- 
ment of the United States to Williamson 
Smith, &c. By consent the complainant 



filed an amendment to the bill, in which he 
charged that the agent and trustees of the 
said bank are endeavoring to get credit at 
the treasury department for the said sum of 
money, and as the bank is really indebted 
to the government, if the said credit be al- 
lowed he would lose the commission agreed 
to be paid to him. To this bill a general de- 
murrer was filed, and the complainant join- 
ed issue upon it. Coxe for the defendants 
argued that the 10 per cent, is to be on the 
amount recovered; that by the allegation 
of the bill no amount has yet been recov- 
ered, but the matter is still pending. The 
bill charges no gravamen— nothing against 
conscience. The complainant has yet no 
cause to complain. It is not stated that the 
Bank of the United States or the assignees 
will not pay the complainant the 10 per 
cent, when they receive the money. He 
thought the bill was premature and ought 
to be dismissed. 

The complainant appeared in person. 

B. S. Coxe, for the Bank of the United 
States. 

BY THE COURT. In this case, the de- 
fendants, having appeared by their solicitor 
and filed a demurrer to the said bill of com- 
plainant, and the said cause being set for 
hearing by consent on said demtirrer and 
joinder by complainant, it is therefore, this 
26th day of April, 1842, ordered and decreed, 
by the authority of this court, that the com- 
plainant will be entitled to the commission 
of ten per cent., as claimed in the said bill 
on the sum of ?35,377.17, or whatever may be 
allowed or paid on account of the same, on 
the payment or allowance thereof, at the 
treasury of the United States, and that the 
defendants and their agents be and they are 
hereby enjoined from receiving the payment 
thereof or an allowance of credit therefor at 
the treasury of the United States without 
the consent of said complainant. 

NOTE. The following is an opinion of Clem- 
ent Cox, Esq., given Aug. 10, 1846: "The 
claim is about being finally adjusted at the 
treasury in a way that will secure besides the 
sum assigned to the Bank of the United States 
a small surplus. The bank desires to have the 
surplus applied to discharge what may be due 
to Mr. Key; Col. Walker, thinks that nothing 
having been accomplished in the lives of Smith 
and Key, the power of attorney to the latter be- 
came annulled by death and no commission can 
in strictness be recovered. See Hunt v. Rous- 
mainers, 1 Pet [26 U. S.] 1. I think you will 
find the claim of commission involved in a good 
deal of difficulty and douDt." 
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Case No. 7,747. 

KEYS et al. v. The AMBASSADOR. 

[1 Bond, 237; i 3 Wkly. Law Gaz. 309.] 

District Court, S. D. Ohio. Feh. Term, 1859. 

Collision — Roles op Navigation — High Watbk 
— Conflict of Testimont. 

1. During a high stage of water in the Ohio 
riyer, a descending boat should keep near the 
middle of the river without any regard to the 
channel. 

2. A descending boat on the Ohio river, two 
hundred yards from the Indiana shore, has no 
right to signal by one tap of the bell and attempt 
to take the starboard side of another boat near 
that shore, 

3. The rule requiring the up-stream boat to 
give the first signal to indicate its choice of sides 
does not apply when there is eighteen feet of wa- 
ter above the bars. 

In. admiralty. 

Lincoln, Smith &AVarnock and S. J. Tbomp- 
son, for libellants. 
Mills & Hoadly, for respondents. 

OPINION OF THE COURT. This is a 
libel in rem against the steamljoat Ambas- 
sador, prosecuted by Richard TV. Keys, La- 
fayette Maltby, and Nathan Baker, ownera 
of the steamboat Joseph Landis and the barge 
Blue Dick; and Keys, Maltby & Co., shippers 
and owners of merchandise on board the said 
steamboat and barge; and sundi-y companies 
who were insurers of portions of the cargo 
of the barge. The libellants claim damages 
for the loss of said barge, and for the loss of 
and injuiy to the cargo with which it was 
laden, resulting from a collision with the 
said steamboat Ambassador. They aver that 
the collision occurred solely through the fault 
of those having charge of the boat last 
named. The respondents insist that it hap- 
pened wholly through the improper naviga- 
tion of the Landis. This case has been pend- 
ing for several years; and there seems to 
have been no lack of diligence and industry 
on either side, in procuring testimony to sus- 
tain the theoiy which each party assumes. 
A great mass of evidence has been taken and 
submitted to the court. And to those familiar 
with controvei-sies growing out of marine 
collisions, it will occasion no surprise to leam, 
that as to some of the material facts in ques- 
tion, there is a palpable and direct conflict 
in the evidence. As is usual in all such con- 
troversies, each pai-ty is anxious to evade 
censure and responsibility, and each strives 
with great zeal and pertinacity to prove a 
state of facts that will most favor their views 
and interests respectively. From this cause, 
the duty of a judge required to investigate 
and pass judicially on the facts involved is 
often painfully difficult and embaiTassing. 
In the present case, such is the iireconcil- 
able conflict in the testimony of the witnesses 
as to the course of navigation pursued by 

1 [Reported by Lewis H. Bond, Esq., and here 
r. printed Ly permission.] 



these boats, just prior to the collision, the 
precise point at which it occurred, and the 
facts immediately connected with it, that if 
there were no controlling fact of paramount 
significance, apart from and not resting on 
the sworn statements of the witnesses, there 
would be almost insuperable difficulty in 
reaching any conclusion. Having very care- 
fully considered all the circumstances brought 
to the notice of the court by the testimony, 
I will state the result to which I have been 
led. There are some facts in this case, either 
admitted by the parties, or indisputably 
proved, and about which there can be no 
controverey. The collision in question oc- 
curred between nine and ten o'clock, in the 
night of January 20, 1S54, in that part of 
the Ohio river known as the Troy Reach, ex- 
tending from Cannelton, on the Indiana side, 
aud Hawesialle, nearly opposite, on the Ken- 
tucky side, in a course nearly straight, to 
the town of Troy, between six and seven 
miles below. There was a high stage of 
water at the time, not less than eighteen feet 
on the shoalest bars along this beach, and it 
was rapidly rising. The width of the river 
was between seven and eight hundred yards 
from shore to shore, and there was sufficient 
depth of water to permit the safe navigation 
of either of the boats, without any reference 
to the channel or deepest portions of the 
river. The weather was cold, and the night 
somewhat dark, but not too dark for safe 
navigation. And the wind was blowing 
strongly, quartering across from the Ken- 
tucky shore. 

The Landis had been built and was used 
exclusively for the transportation of freight. 
At the time of the collision, this boat was on 
its way from New Orleans to Cincinnati, 
with two barges in tow, each one hundred 
and fifty feet in length; one called the Blue 
Dick, being on the larboard side— the other, 
the Black Nose, on tlie starboard. Each of 
the barges Avas made fast to the steamboat 
by three separate lines, and their bows were 
forward of the steamer's bow from tliirty- 
five to forty feet. The boat and barges were 
canying together about fourteen hundred 
tons. On the barge Blue Dick there was a 
cargo of about four hundred tons, consisting 
of molasses, sugar, scrap iron, glass, aud 
railroad iron. Of the latter, tliere were be- 
tween fourteen and fifteen hundred bars on 
the deck of the barge, arranged in three lay- 
ei-s. The draught of the Landis was betwee;n 
eight and nine feet, aud its rate of ti-avel 
about five miles an hour. The Ambassador 
was a freight and passenger boat on its way 
from Cincinnati to New Orleans, with a full 
cargo and a number of passengers. The boat 
had an empty barge in tow, on the larboard 
side, one hundred and fifty feet in length, 
with its bow about fifteen feet aft the bow 
of the boat. The draught of the Ambassador 
was seven and a half or eight feet, and its 
speed from eight to ten miles an hour. 

Each of the boats had the complement of 
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oflScers and hands usual in tlie navigation of 
tlie •western rivers. There is nothing in the 
evidence materially impeaching the capacity 
of the master of either hoat. The pilot of the 
Landis, on duty at the time of the collision, 
■was John McFall, who, hy the concurring 
testimony of the witnesses on either side, was 
a man of mature experience in the naviga- 
tion of the Ohio and Mississippi, and with 
the highest reputation as a pilot of intel- 
ligence, prudence, and skill. There is evi- 
dence that when on shore, or not engaged in 
actual professional duties, he is addicted to 
the habit of intoxication; but when in charge 
of a boat is strictly temperate. In the trip 
of the Landis now in question,' he had not 
used any intoxicating drink. The pilot of 
the Ambassador, on duty at the time the col- 
lision happened, was Frank Litterell. He 
was a young man of limited experience, and 
without an established reputation as a pilot. 
He seems to have been employed on the Am- 
bassador, in connection with his brother, an 
older man, and of greater experience, but 
the evidence is satisfactory that Litterell 
Avas reputed to be as skillful and competent 
as any man of his age and his experience in 
navigation. There seems to be no reason to 
doubt that both boats were furnished with 
the signal lights required by law, and that 
they were burning, and in good order, when 
the boats came together. From the geneml 
aspect of this collision, it would seem almost 
incredible that it should have occurred. 
Eveiything was favorable to the safe navi- 
gation of the boatsf'at the time, and under the 
circumstances referred to. And the conclu- 
sion is attained, without difficulty, that the 
occurrence could not have happened, except 
through some egregious blunder, or some 
gross disregard of the laws of navigation, on 
the part of one of these boats, or both. The 
facts wholly exclude the supposition that the 
collision, with its disastrous destruction of 
Ijroperty, was the result of inevitable ac- 
cident. It is clear there was great culpa- 
bility somewhere; and the question to be 
solved is, on which of the boats rests the re- 
sponsibility of the fault 

The libellants claim, and have proved by 
their witnesses, that finding it necessary, 
and intending to take in a supply of coal at 
Canuelton, a coaling station on the Indiana 
side of tJie river, the pilot of the Landis 
crossed over from the Kentucky shore, a mile 
or a mile and a half above Troy, .and pro- 
ceeded up within from forty to seventy-five 
.yards of the Indiana shore for about three 
miles. In crossing, the boat quartered up 
stream in the usual way; and while crossing 
aud going up near shore, his view in front of 
the boat was at times intercepted by the 
steam and smoke, which were driven for- 
ward by the force of the wind. Neither the 
pilot nor the master, who was on watch at 
the time, had any knowledge of tha ap- 
proach of a descending boat till apprised of 
it by one tap of a bell. This was understood 



as an indication that the down boat would 
take the Indiana side in passing. When the 
signal was heard the boats were not more 
than one hxmdred or one himdred and fifty 
yards apart, and a collision was inevitable. 
The pilot of the Landis replied promptly to 
the signal by a single tap of his beU, ex- 
pressing thereby his willingness that the 
down boat should go inside of the track of 
his boat if it were practicable. At the same 
time the helm of the Landis was put hard 
down, to turn the boat farther out into the 
river, with the hope that the violence of the 
expected collision might thereby be lessened; 
and with this view the pilot simultaneously 
gave the order for stopping and backing his 
boat. The headway of the Landis was en- 
tirely checked when the boats came together. 
The descending boat was the Ambassador. 
All the libellants' witnesses swear the Am- 
bassador came quartering in toward the In- 
diana shore, and struck the starboard side of 
the larboard barge of the Landis, near its 
bow, with such force as to part all the lines 
by which it was held except that at its stern; 
and that the barge swung round with its bow 
toward the Indiana shore, and when nearly 
round and very soon after receiving the blow 
it turned over. The railroad' iron on deck 
was thus thrown into the river, and the 
whole cargo left in the barge, submerged. 
The barge soon rose to the surface in a re- 
vex-sed position, and after hanging for about 
two minutes to the boat the line was cut and 
the*barge floated away. It also appears, that 
immediately after the Landis barge was 
struck bj- the Ambassador the starboard 
barge of the latter boat came in contact with 
the Ambassador's barge, near its stern, in- 
juring it to such an extent as to render it of 
no value. 

This brief statement indicates the theory 
of the libellants in regard to the collision in 
question. They insist that, from the evi- 
dence, the Landis was near the Indiana 
shore, in the proper place of an up-going 
boat, and that the Ambassador, instead of 
descending the river near the middle, accord- 
ing to the usages of navigation, was within 
seventy-five yards of the Indiana shore; and 
that the collision being the result of this un- 
skillful management of the Ambassador, 
that boat must be held responsible for the 
injury sustained by the libellants. On the 
other hand, the respondents claim that the 
pilot of the Ambassador, after putting out 
from Hawesville, was right in shaping out 
or following the channel of the river; and 
that, pursuing this course of navigation, his 
boat was from two to three himdred yards 
from the Indiana shore, and pointing nearly 
straight down the river, when the collision 
took place. They say the Landis did not 
cross so near as a mile or a mile and a half 
above Troy, but ran up, on the Kentucky 
side, nearly opposite to Judge Huntington's 
and then attempted a crossing in front of 
the Ambassador, and in such attempt ran in- 
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to that boat at a point some two or tbree 
hundred yards from the Indiana shore, and 
at least half a mile above Judge Hunting- 
ton's bouse. The witnesses for the respond- 
ents sustain, by their testimony, this view of 
the facts. It is obvious that the question of 
fault, as between these boats, depends great- 
ly, if not wholly, on the precise locality of 
the collision. If, as claimed bj' the libel- 
lants, it occurred near the Indiana shore— at 
a distance not exceeding seventy-five yards 
from it— the conclusion would seem to be in- 
evitable that the Ambassador was out of its 
proper course as a down-stream boat, and 
must be held answerable for all the conse- 
quences of this error in navigation. On the 
other hand, if that boat was descending, two 
hundred yards or more from the Indiana 
shore, and the collision occurred not less than 
the distance named from that shore, the in- 
ference would be strong that the Landis was 
out of place, and can have no claim to in- 
demnity for the injuiT or loss resulting from 
the collision. 

The foregoing statement presents briefly 
the conflicting theories of these parties. And 
if the decision of this controversy was wholly 
dependent on the weight to be given to the 
testimony of the witnesses on the opposite 
sides, there would probably be some doubt 
where the truth lay. Yet, I do not readily 
perceive on what grounds the testimony of 
the witnesses for the libellants, as to the 
course of the Landis after passing Ti'oy, and 
the facts directly connected with the colli- 
sion, can be invalidated. The master and 
pilot of the Landis, with five others who were 
on the boat, swear that it crossed from the 
Kentucky side a short distance above Troy, 
and proceeded up the Indiana shore and very 
near to it, the whole distance to the point of 
collision, some two or three hundred yards 
above Judge Huntington's house, and from 
forty to fifty yards from the Indiana shore. 
These witnesses had the best possible oppor- 
tunities of knowing the facts about which 
they testify. They were men familiar with 
the navigation of the river and not liable to 
be deceived as to distances and the course of 
i»avigation. It may also be well presumed, 
from their positions on the boat, that their 
attention would be especially directed to the 
circumstances which they relate. They could 
not be mistaken as to the place of the boat's 
crossing, nor as to the fact that it ran up 
very near the shore. If the witnesses, in 
their statements, have departed from the 
truth, they have done so willfully and cor- 
ruptly, and are guilty of the most deliberate 
perjury. There is no room for the charitable 
supposition that they are under any mistake 
as to the facts about which they swear. It 
is scarcely necessary to say, in this connec- 
tion, that these witnesses are sustained by 
the evidence of Martin. He says he was go- 
ing down the road running on the river bank 
to Gannelton the evening of the collision, 
and when a mile and a quarter below Judge 



Huntington's he saw a boat with two barges 
coming up, about seventy-five yards from the 
Indiana shore. The witness did not then 
know what boat it was, but the facts stated 
by him coming subsequently to his knowl- 
edge, leave no room for a doubt that it was 
the Landis. 

The respondents have ofiEered the testimony 
of seveitil witnesses to disprove the libel- 
lants' theory of the collision. Capt. Mc- 
Gowan, the master of the Ambassador, 
swears, that soon after leaving Hawesville, 
he went below, and had no intimation of the 
approach of the boat till he heard the tap oi 
his pilot's bell. He went immediately on 
deck and there saw a boat — the Landis — 
quartering across toward the Indiana shore, 
and so near the Ambassador that he sup- 
posed there would be a collision. He states 
that the pilot of the Ambassador had stopped 
and backed, and the boat was nearly station- 
ary, pointing straight down the river, when 
the Landis struck his boat and barge, nearly 
broadside. He also says that the collision 
took place two hundred and fifty or three 
hundred yrds from the Indiana shore. Lit- 
terell, the pilot of the Ambassador, in his 
statement, not sworn to, but, by agreement 
of counsel, received as the ex parte deposi- 
tion of the witness, says that after rounding 
out from Hawesville, he "shaped out the 
channel, and proceeded down about two 
hundred yards from the Indiana shore." He 
discovered the lights of a boat coming up on 
the Kentucky side, whicjj proved to be the 
Landis. The Landis turned, and steered 
across from the Kentudcy shore, pointing di- 
rectly toward the Ambassador. The witness 
then tapped for the Indiana side, and this 
signal was immediately answered by one tap 
from the Landis, and the witness then gave 
his wheel a turn, to throw the boat more to 
the starboard. The Landis continued lo ap- 
proach, and fearing a collision, tlie Ambassa- 
dor was stopped, and had no headway when 
the boats came together. 

Without specially noticing their evidence, 
it may be remarked that other witnesses 
connected ofiieially with the Ambassador 
concur in the statement that the Landis was 
crossing from the Kentucky shore, at the 
time of the collision; and, also, that the col- 
lision took place from two hundred to three 
hundred and fifty yards from the Indiana 
shore. It is also insisted by the respondents, 
that this view is strongly sustained by per- 
sons on shore at the time, who noticed the 
course and navigation of the boats. The 
witness, George W. Hutchinson, swears, 
that, from Judge Huntington's house, and 
nearly opposite to it, he saw a boat with 
two barges, going up some fifty or eighty 
yards from the Kentucky shore, and anoth- 
er boat coming down same distance above, 
about two hundred yards from the Indiana 
shore. Shortly afterward there was a colli- 
sion between the boats, as the witness sup- 
poses, nearly opposite Judge Huntington's 
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house. He also states that the Ambassador 
landed about one hundred yards helow, and 
the Landis some four hundred yards above 
the place of collision. The witness Brazee 
states, that he was in his house, near the 
bank of the river, and hearing a crash, look- 
ed out through a window, and saw the boats 
near together, more than two hundred yards 
from the Indiana shore, at a point some- 
thing less than five hundred yards below. 
Mrs. Shoulders also saw the boats from her 
house when near together, two hundred or 
two hundred and fifty yards out from shore. 
She thinks the collision occurred some four 
hundred yards below Mr. Brazee's house. 
Such are the more general aspects of the 
material facts in controversy, as presented 
respectively by the evidence for the libel- 
lants and for the respondents. It must be 
admitted, that as to the course and position 
of the boats immediately prior to, and at the 
time of the collision, as well as the subse- 
quent occurrences, the testimony of the op- 
posing parties is widely variant. That of 
the libellants, if reliable and credible, proves 
conclusively that the Landis crossed the riv- 
er a short distance above Troy, and contin- 
ued up the Indiana shore— from fifty to sev- 
enty-five yards from it— to the place of colli- 
sion, and that as a necessary result the col- 
lision occm-red near that shore. 

On the other hand, if the respondents' wit- 
nesses are correct in their estimate of dis- 
tances, and other matters whereof they tes- 
tify, the Ambassador's line of navigation 
was from two hundred to three hundred 
and fifty yards from the Indiana shore. 
And again— if the evidence for the libellants 
is accredited, the collision occurred not ex- 
ceeding two hundred yards above Judge 
Huntington's house; whereas, the testimony 
of respondents' witnesses would locate it 
nearly a half mile above that point. Under 
other circumstances, it would perhaps be 
necessai-y critically to analyze and compare 
this confiictipg testimony with a view to 
ascertain in what way the scale of truth 
would predominate. In such an investiga- 
tion, the weight of the evidence would not 
be determined so much by the number of 
witnesses testifying to any fact in contro- 
versy, as by the means and facilities they 
possessed for a correct observation and 
knowledge of the fact And, however con- 
fiicting the facts stated by the witnesses 
may appear, my expei'ience in the trial of 
cases of collision admonishes me not to be 
hasty in concluding that witnesses have 
willfully and corruptly falsified the truth. 
Under the influence of the excitement pro- 
duced by a collision, the mind of a specta- 
tor, especially if inexperienced in naviga- 
tion, is not in a state favorable for calm ob- 
servation of the transaction in question. 
Witnesses state their impression of the 
facts as viewed by them from their own 
stand-point, and often without due knowl- 
edge of, or regard to the order of time in 



which events occurred. And as to distances, 
so often constituting an important element 
in these cases, very little consideration is 
due to the estimate of one not well versed 
in navigation. At night, and upon the wa- 
ter, nothing can be more deceptive than the 
distance of one object from another. Even 
pilots and others, after half a lifetime occu- 
pied in practical navigation, know by expe- 
rience that impressions and opinions on this 
subject are often wide of the truth. 

But, in the present case, I am relieved 
from the necessity of passing on the mate- 
rial issue presented, from an estimate of the 
probabilities of truth, based on evidence that 
is conflicting and uncertain. There is a fact 
in the case which appeals to the mind al- 
most with the force of demonstration. I 
refer, of course, to the evidence of the place 
in the river at which the railroad iron, 
thrown from the deck of the barge when it 
capsized, was found. The fact is not dis- 
puted, that at a low-water stage of the Ohio 
river, in the month of September following 
the date of the collision, this iron was dis- 
covered, and the most of it reclaimed from 
the water at a point very nearly opposite 
Judge Huntington's house. In the language 
of a witness who saw it, the iron lay "pretty 
much in a pile, quartering out into and up 
the river some eighty or ninety feet, the 
lower part being within a few feet of the 
low-water shore." It is, then, a fact, not 
depending on the speculations or uncertain 
memories of witnesses, that the barge of the 
Landis having the railroad iron on its deck 
was upset at the precise point where the 
iron was found in the river. It is also cer- 
tain that at the stage of water at the time 
of the collision, the distance of that point 
from the shore did not exceed seventy-five 
yards. If, therefore, the barge, as proved 
by the witnesses for the libellants, capsized 
immediately after the collision, it follows 
that the boats came together within that 
distance of the Indiana shore. And assum- 
ing this to be the fact, the merits of this 
controversy depend wholly on the decision 
of the question whether the pilot of the Am- 
bassador erred in running his boat so near 
to that shore. If the Landis was in its 
proper place, it was a great fault in the 
other boat to be there also. And if the col- 
lision was the result of this fault, there can 
be no diflaculty in deciding where the re- 
sponsibility rests. 

On the part of the libellants, it is insisted 
that the proof is conclusive that after the 
larboard barge of the Landis was struck by 
the respondents' boat, and the lines were 
parted as already noticed, the barge swung 
round toward the Indiana shore, and upset, 
while swinging round. This is the state- 
ment of Washington, the master, McFall, 
the pilot, Dobson and Burns, first and sec- 
ond mates, McGroarty, the assistant engi- 
neer, and one of the deck-hands. These per- 
sons were all on watch when the collision 
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happened and had the best means of know- 
ing what oceuiTed. One of these witnesses 
saj's that the time between the collision and 
the upsetting of the barge did not exceed 
two and a half minutes, while the others 
leave it to be inferred that it was less. 
They all concur in saying the boat was then 
very near the Indiana shore. Capt. Wash- 
ington says that when the barge swung 
round, he was near the stern of his boat; 
and that the boat was so near the shore, he 
thought the barge would strike it in swing- 
ing round, and to prevent such a result or- 
dered the pilot to go ahead, and put the 
boat further out from shore. Dobson, one 
of the mates, says he was on the barge 
when swinging round, and jumped from it 
to the boat, from the apprehension of dan- 
ger in remaining longer on it. When the 
barge got nearly round, probably from the 
effect of the blow, aided by the tension of 
the stern-line, and the pressure of the wa- 
ter on its side, with the heavy weight of 
iron on deck, it suddenly turned over, and 
went under the -water, but soon rose in a 
reversed position. The Landis then, for the 
purpose of effecting a landing, went ahead 
some distance, with the barge still in tow, 
when, by the captain's order, the line was 
cut, and the barge floated away. This is, 
in substance, the testimony of the libellants' 
witnesses as to the time and place of the 
capsizing of the barge. The facts, as stated 
by them, bear the impress of truth, and 
strongly negative any presumption that the 
occurrences, as sworn to, did not happen. 
The witness, Buckner, an intelligent lawyer 
from the South, who was a passenger on 
the Ambassador, and whose testimony has 
been taken by the respondents, corroborates 
the witnesses above referred to. After giv- 
ing his impression of the position of the 
boats just after the collision, he says that 
when they were separated the bow of the 
Landis was turned across the river, and he 
then observed the barge float off from the 
side of the boat; the lines being tightened 
and raised out of the water— and the barge 
when apparently some ten or twelve paces 
from the Landis, capsized and went down 
instantly. The witness, Hutchinson, states 
that when he went out after hearing the 
crash of the collision, the barge was discon- 
nected from the boat, and lying bottom up, 
very near the shore. It seems clear, that if 
the barge capsized at any considerable dis- 
tance from the shore, and was there sent 
adrift by cutting the line by which it was 
attached to the boat, it is impossible to ac- 
count for its being at or very near the shore, 
as stated by Hutchinson. 

There is another fact of great significance, 
with reference to the upsetting of the barge, 
and leading to the conclusion that it ocem-- 
red immediately after the collision. The fact 
referred to, is the position in which the rail- 
road iron was found in the river. As before 
remarked, the evidence leaves no room for 



doubt that it lay quartering up and into the 
river. This strongly confii-ms the evidence 
of the libellants as to the capsizing of the 
barge. If, as they state, it turned over while 
swinging round from the boat, and just, after 
it was struck by the Ambassador, the iron 
would be deposited in the bottom of the river, 
in the preqise position described by the wit- 
nesses. Nor is it possible to account for its 
being so found, upon any other hypothesis 
than that which I have indicated. It is ti-ue 
the respondents have atempted to show that 
the upsetting of the barge did not take place 
for some time after the collision; and that 
after the collision the Landis went out fur- 
ther into the river, and in making its landing, 
with the barge in tow, it upset near the shore. 
It was undoubtedly important for the re- 
spondents to prove these facts, and thus to 
invalidate the evidence of the hbellants sus- 
taining their ^ theory. But the proof, as I 
think, shows" beyond controversy, that the 
barge did upset immediately after it was 
struck, while swinging toward the shore. 
And, if the respondents' witnesses are not 
mistaken in saying they saw the barge in 
tow of the Landis for some time after the 
collision, they must have noticed it when 
hanging to the boat after she upset, in the 
reversed position described by some of the 
witnesses for the libellants. It would seem, 
then, that the evidence fully warrants the 
conclusion that this collision occurred some 
two hundred yards above Judge Huntington's 
house, and not exceeding seventy-five yards 
from the Indiana shore. It is most obvious 
that one of the boats was in fault, in being 
at the point where the collision happened; 
and the only remaining inquiry is, to which 
does the fault attach ? 

A large number of witnesses, experienced 
in the navigation of the Ohio river, have been 
examined as to the proper course of a down 
boat from Hawesville to Troy. There is some 
diff'erence of opinion on this point, but tha 
weight of evidence sustains the position that 
in a high stage of water a descending boat 
should keep near the middle of the river, 
without any regard to the channel. There can 
scarcely be a dpubt that this course is not 
only in accordance with the usages of navi- 
gation, but sanctioned by reason and com- 
mon sense. It has been before noticed that 
the evidence establishes clearly that there was 
at least eighteen feet of water over all the 
bars along the Troy Reach. Yet the pilot of 
the Ambassador, according to his own state- 
ment, was shaping out, or following the chan- 
nel, and he admits he was running within 
two hundred yards of the Indiana shore at 
the time of the collision. The river there is 
more than seven hundred yards wide; and 
keeping in the middle of the river, or near 
it, he would have been from three hundred 
to three hundred and fifty yards fram either 
shore. It was, then, a great error in the 
pilot of the Ambassador to leave the middle 
region of the river, m pursuit of the windings 
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of the channel. It was objectionable as in- 
volving unnecessary increase of the distance . 
run, while it added to the chances of collision 
with ascending boats. And it follows that 
pursuing this erroneous course of navigation, 
even if it be conceded that his boat was not 
nearer than two hundred yards from the In- 
diana shore, he had no right to signal as he 
did, by one tap of his bell for that shore. If, 
as the libellants' witnesses prove, the Landis 
was near that shore when this signal was 
given, it was palpably wrong for the pilot 
of the Ambassador to attempt to take the 
starboard side. Or, if the truth is as stated 
by some of the officers on the latter boat, that 
the Landis was seen quartering across from 
the Kentucky side, it was the duty of the 
Ambassador to have passed to the left, and 
astern of the Landis. Upon either of these 
suppositions, there was fault in the naviga- 
tion of the Ambassador, and to that fault 
the collision in question is clearly to be 
ti-aced. 

It is insisted, however, by the respondents, 
that the pilot of the Landis, by answering the 
Ambassador's signal with one tap of the bell, 
gave his assent to the claim of the latter boat 
to take the starboard side. It is true, beyond 
question, that the Landis gave this response 
to the signal from tlie other boat. But was it 
an error or a fault which shall make that 
boat liable, in whole or in part, for the con- 
sequences of the collision? According to the 
views indicated, the Ambassador was greatly 
in fault in attempting to follow the channel of 
the river, and thereby getting near the In- 
diana shore. The pilot of that boat had, 
therefore, no right to signal for the starboai-d 
side, nor was there any obligation on the as- 
cending boat to respect it. The pilot of the 
Landis, it is true, did respond to the signal, 
by one tap of its bell, thereby indicating his 
willingness that the descending boat should 
go inside, if it were practicable. Under all 
the circumstances, I am not able to perceive 
there was any error in this eom'se. It is con- 
ceded in the case, and the fact is proved by 
the witnesses for both parties, that when the 
signal was first given by the Ambassador, 
tlie boats were so near that a collision was 
inevitable. The pilot of that boat, pursuant 
to his signal, was quartering to the Indiana 
shore; and this accounts for the proximity 
of that boat to that shore at the time of the 
collision. The pilot of the Landis, seeing this, 
very judiciously decided to reply to the signal 
by one tap of the bell; not thereby admit- 
ting the Ambassador's course of navigation 
wa^ right,- nor with the expectation that the 
collision could thereby be avoided, but with 
the hope, from the angle at which the boats 
would come together, that the injuiy would 
be less serious. The helm of the Landis was 
therefore put hard up, the effect of which 
was to throw the head of the boat quartering 
to the Kentucky shore. It is clear this move- 
ment did not lead to the collision, nor does it 
imply fault on the part of the pilot of the 
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Landis; especially when viewed in connec- 
tion with the fact that the order had been 
promptly given and executed to stop and 
back the boat. 

It is also insisted by the respondents that 
the pilot of the Landis violated a rule of 
navigation in not having first given the sig- 
nal, by two taps of its bell, to indicate which 
side of the river he wished to take, and that 
his failure to do so was a palpable fault, 
sufficient to make the boat liable for all con- 
sequences. It is in proof, by the evidence 
of the pilot of the Landis and others on that 
boat, that the view from the pilot-house in- 
front of the boat was seriously obstructed by 
smoke and steam driven forward by the 
wind, and that he was thus hindered from 
seeing the descending boat till so near that a 
collision was certain. It is not necessary to 
pass on the sufficiency of this excuse. There 
is another ground on which it is clear the 
pilot of the Landis is not censm-able in the 
particular referred to. The conclusion has 
been ak-eady stated, that the evidence proves 
that the Landis had chosen, and was run- 
ning the Indiana shore in the proper place of 
an ascending boat when the collision occur- 
red; also that the Ambassador had improper- 
ly left the middle of the river, and was, run- 
ning near that shore, out of its proper place. 
The ascending boat would not, of course, be on 
the lookout for a descending boat in such a 
position, and is not chargeable with negli- 
gence in not sooner seeing it and giving the 
signal for the Indiana shore. The rule re- 
quiring the up-stream boat to give the first 
signal to indicate its choice of sides, does not 
apply when there is eighteen feet of water 
above all the bars. The rule must have a 
rational interpretation, and applies only to a 
stage of water so low as to make it necessary 
that both the ascending and descending boats 
should follow the channel of the river. It 
has no application when the up boat can safe- 
ly keep the shore, and the down boat the 
middle of the river, irrespective of chan- 
nels. It would be absurd to require the as- 
cending boat, while going up in its proper 
place near the shore, without any purpose of 
changing its line of navigation, to announce, 
formally, by signal, its wish and intention 
to continue its course. The down boat, see- 
ing the position of the up-stream boat, would 
conclude, without a signal to that effect, that 
tlie pilot intended keeping up the shore. The 
paramount law, of navigation giving the as- 
cending boat either shore, and assigning to 
the down boat the middle of the river, is 
not abrogated by a rule intended for a state 
of facts entirely diffei-ent from those con- 
templated by the rule. 

But not deeming it necessary to pm-sue this 
investigation further. I will state as the re- 
sult of the views indicated: 1. That there is 
no sufficient ground for a decree against the 
libellants for the injury sustained by the 
Ambassador in this collision, or for a division 
of the entire damages on the ground of mu- 
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tual fault in the "boats. 2, That the pilot of 
the Ambassador was in fault in not keeping 
his boat near the middle of the river, and in 
running too near the Indiana shore. 3. That, 
being thus out of place, he had no right to 
signal for the starboard side, but should have 
taken the larboard, whereby the danger of 
collision would have been avoided. 4. That 
the immediate cause of collision, and the con- 
sequent injury to the libellants, is attributable 
to this faulty navigation of the Ambassador; 
and that boat must be held liable for the loss 
and injury resulting from it. The evidence 
'affords the data for ascertaining the amount 
for which the decree is to be entered, on the 
basis stated, without a reference to a com- 
missioner. A decree will be entered in ac- 
cordance with these views for the amount of 
loss sustained by the libellants, as proved Jij 
the testimony. 
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Case Wo. 7,748. 

In re KEYSER. 

[9 Ben. 224.] i 

District Court, S. D. New York. Oct., 1877. 

BAXKiiuPTCT— Proof of Debt — Attoexet for 
Baskkdpt. 

A proof of debt taken before a notary public 
who is the attorney and solicitor of record for 
the bankrupt will not be allowed to he filed. 

This was a certificate from^ the register, 
raising the question whether a proof of debt 
taken before a notary public who was the at- 
torney and solicitor of record for the bank- 
rupt [John H. Keyser] in this matter ought 
to be received. The register certified that, in 
his opinion, it was against the principles of 
the bankrupt law and against good custom 
to allow an attorney for the banki-upt to ap- 
pear in any other capacity and that the proof 
in question should not be filed. 

BLATOHFORD, District Judge. I concur 
in the conclusion of the register, that the 
proof ought not to be filed. 



Case ETo. 7,749. 

KEYSER V. ARTHUR.2 

Circuit Court, S. D. New York. Oct., 1878. 

Cdstoms Duties— Notice of Dissatisfaction- 
Time WITHIX "VVHICH TO FiLB. 

[A protest within ten days after the collector 
has liquidated the duties upon goods imported, 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Decided by Shipman, District Judge. 
Nowhere reported; opinion not now accessible. 
Statement of the points determined, taken from 
an opinion by Mr. Justice Gray in Davies v. 
Miller, in 130 U. S. 284, 9 Sup. Ct 560.] 



and an appeal within thirty days thereafter, is 
valid as to time, although lie liquidation is sub- 
sequently revised.] 

Two distinct entries of goods for immedi- 
ate consumption were made, the one Sep- 
tember 15, and the other October 10, 1873, 
and the duties were estimated by the col- 
lector and paid forthwith. The notice of dis- 
satisfaction with the collector's decision was 
given as to the first entry, October 1st, and 
as to the second entry, October 24, 1873, aud 
each entry was stamped as finally liquidat- 
ed, November 6, 1873. Judge SHIPMAN 
held the protests or notices of dissatisfaction 
with the collector's decisions to be seasonable, 
saying: "When the collector had officially 
and in writing upon the entry ascertained 
and liquidated the duties upon the goods 
named in such entry at a certain rate of 
duty, a protest within ten days after such 
asceilainment aud liquidation, and an appeal 
within thirty days thereafter, ai'e good and 
valid as to time, although, subsequently to 
the date of such ascertainment, liquidation, 
appeal, and protest, the collector revises the 
amount of such liquidation, and makes a final 
ascertainment and liquidation at the same 
rate of duty. The first ascertainment and 
liquidation is, in fact, a final one as to lute. 
A protest and appeal within the statutoiy 
time after the final liquidations are also good 
and valid. The uniform practice in this port 
for many years, as to time of protest and 
appeal, in conformity with this x*ule, which 
practice has been sanctioned by all the of- 
ficers of the government, is of much impor- 
tance in the decision of this question." 
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KEYSER V. COB. 

[9 Blatchf. 32; 6 Am. Law Rev. 366.] i 

Circuit Court, D. Connecticut. Sept. 19, 1871. 

Courts — BoDyoAEiEs of Distktct of Coxxecti- 
cuT — Goose Islaxd — Plea to Jouisdictiox. 

1. "Whether, where noxious odors generated 
by the defendant, in a manufactory carried on by 
him outside of the jurisdiction of this court, 
are transmitted through the air to the residence 
of the plaintiff situated within such jurisdiction, 
and there inflict injury, this court has jurisdic- 
tion to arrest the evil, the parties being properly 
before it, qiiere. 

2. Under the patent of Connecticut, of March 
19th, 1631, known as the Warwick patent, and 
the charter of Connecticut, of April 23d. 16(52, 
granted by Charles IL, and the patent of Charles 
II. to the Duke of York, of March 12th. 1(>G4, 
upon which tliree documents the territorial lim- 
its and jurisdiction of the colonies of Connecticut 
and New York rested, the islands lying easterly 
of the land boundary between the two, and ad- 
jacent to the Connecticut shore, are within the 
jurisdiction of Connecticut. The possession of 
Connecticut has always been consistent witli this 
view of the documentary title. 

} [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
6 Am. Law Rev. 366, contains only a partial re- 
port.] 
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3. Although New York has claimed jjirisdic- 
tion over three islands called Captain's Islands, 
lying some two miles to the westward of Goose 
Island, a small island lying about a mile from 
the shore, ofE Norwalk, Connecticut, yet Con- 
necticut has never conceded such claim, and 
New York has never claimed jurisdiction over 
Goose Island. Goose Island is within the terri- 
torial limits of Connecticut. 

[This was a bill in equiity by John H. Key- 
ser against Enoch Coe to enjoin a nuisance. 
Defendant pleads to the jurisdiction of the 
court] 

Asa B. Woodward and Tilton B. Doolittle, 
for plaintiff. 

George H. Watrous and Levi Warner, Jr., 
for defendant. 

SHIPilAN, District Judge. This is a bill 
in equity, to enjoin a nuisance. The plaintiff 
owns and occupies a residence on the shore 
of Long Island Sound, in the town of Nor- 
walk, In the state of Connecticut; and the 
defendant owns a small island, called Goose 
Island, about a mile from the shore. On this 
island the defendant has an establishment, 
in which he manufactures artificial manures, 
from dead fish and other ofEensive materials, 
the odor of which often reaches the main 
land and the plaintiff's residence, and cre- 
ates, as the bill alleges, an intolerable odor, 
exceedingly disagreeable and sickening. The 
plaintiff brought his bill against the defend- 
ant, to enjoin this nuisance, in the superior 
com"! of Connecticut for Fairfield county. 
The defendant removed the cause into this 
court, and filed a plea to the jurisdiction, al- 
leging that Goose Island is not within the 
state of Connecticut, and, consequently, not 
within the lunits of this judicial district, and 
averring that, therefore, this court is without 
jurisdiction. This plea the plaintiff travei-sed, 
and, the evidence on the issue of fact thus 
raised having been heard, Judge Woodruff de- 
livered an oral opinion of the court, in May 
last, finding this fact adversely to the claim 
of the defendant, an^ overruling the plea, at 
the same tune stating that a written opinion, 
fully embodying the views then expressed, 
would be filed at a subsequent day. We now 
proceed to set forth, in somewhat more detail, 
the views then orally presented. 

The main question is, whether the subject- 
matter of this suit is within the jurisdiction 
of the court The bill alleges, that the nox- 
ious odors complained of are transmitted 
through the air, from the defendant's works 
on the island, to the plaintiff's residence, 
which is in Connecticut, injuring the health, 
and destroying the comfort, of himself and 
family, and impairing the value of his prop- 
erty. It was suggested, on the argument, 
that, even if Goose Island, wliere the noxious 
odors are generated, be without the district 
of Connecticut, yet as these odors are blown 
to the shore, and there infiict the injury com- 
plained of, this court has ample jurisdiction 
to arrest the evil, the parties being properly 
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before it This is an interesting question, but, 
the conclusion which we have reached on an- 
other and more comprehensive branch of the 
case, renders it unnecessary that we should 
pass upon it. We, therefore, confine our- 
selves to the question of fact to which the 
proof was addressed, and the only one which 
was discussed on the argument, and that is, 
whether Goose Island is within the limits of 
the state of Connecticut 

The rules of evidence applicable to contro- 
versies touching the boundaries of states, do 
not differ materially from those relating to 
the boundaries of land between individuals. 
In both cases, resort is made to documents 
and muniments of title, such as grants, char- 
ters, and deeds, and, where these fail, to evi- 
dence of use and occupation. We have, in 
tills case, tested the question now under con- 
sideration by both of these ' classes of evi- 
dence. 

The first piece of documentary evidence 
which claims our attention is the patent of 
Connecticut well known, in her history, as 
the Warwick patent The date of this patent 
was March 19th, 1631- It is stated by Trum- 
bull, in his History of Connecticut (volume 
1, p. 27), that Warwick derived his title from 
the council of Plymouth, by a grant made to 
him in 1630, and confirmed by a patent from 
Charles I. The council of Plymouth held un- 
der the great patent of New England, from 
James I., dated November 3d, 1620. Though 
the descriptive words of the grant in this 
Warwick patent of 1631 are peculiar, a care- 
ful consideration of them leaves no substan- 
tial doubt as to their true meaning, so far as 
they bear on the present controversy. This 
descriptive clause is as follows: "AU that 
part of New England, in America, which lies 
and extends itself from a river there called 
Narraganset river, the space of forty leagues, 
upon a straight line, near the sea shore, to- 
wards the southwest west and by south, or 
west, as the coast lieth, towards Virginia, ac- 
counting three English miles to the league; 
and, also, all and singular the lands and 
hereditaments whatsoever, lying and being 
within the lands aforesaid, north and south, 
in latitude and breadth, and in length and 
longitude, of and within all the breadth, afore- 
said, throughout the main lands there, from 
the Western Ocean to the South Sea, and all 
lands and grounds, place and places, soil, 
wood and woods, grounds, havens, ports, 
creeks and rivers, waters, fishings, and here- 
ditaments whatsoever, lying within said 
space, and every part thereof; and. also, all 
islands lying in America aforesaid, in the 
said seas, or either of them, on the western 
or eastern coasts or parts of said tracts of 
lands by these presents mentioned to be 
given, granted, &c-" It will be noticed, that 
the eastern boundary of the tract here grant- 
ed is not described, except by naming Narra- 
ganset river (now called Narraganset Bay,) 
as the line from which the belt of land In- 
cluded in the grant took its start The north- 
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ern boundary is not described at all, but it 
has universally been understood to be coin- 
cident with the southern boundary of the col- 
ony of Massachusetts Bay, as fixed by the 
grant of the council of Plymouth to Sir 
Heniy Roswel and others, March 19th, 1627. 
^he western boundary of the land granted by 
the Warwick patent it is not necessary to de- 
termine in this controversy. It was long a 
subject of dispute between Connecticut and 
other colonies, and involved interests of great 
magnitude, but which do not now concern 
us. The words in this patent, "from the 
Western Ocean," refer, of course, to the At- 
lantic. This is clear, from the fact that the 
grant to Sir Henry Roswel and others, al- 
ready referred to, and dated four years earlier 
than the Warwick patent, employs the words, 
"from the Atlantic and Western Sea and 
Ocean, on the east part, to the South Sea, on 
the west part." Whether the words "South 
Sea," in the Warwick patent, meant what is 
now called the Pacific Ocean, as has been 
generally supposed, we do not stop to en- 
quire. 

We now come to that part of the southern 
boundary of the Warwick grant which is 
germane to the question before the court. It 
commenced at Narraganset river or bay, on 
the east, and extended westerly "as the coast 
lieth, towards Virginia," forty leagues, or an 
hundred and twenty miles. The words, "up- 
on a straight line," are not used in the in- 
strument to designate the actual southern 
boundai-y, but merely as a line on which the 
distance between the two termini was to be 
measm-ed, these tennini being Narraganset 
river on the east, and a point on the coast 
fortj' leagues from that starting point. The 
words, "near the sea shore," must have been 
vRied in the sense of "along the sea shore." 
But, if we were to construe the words, "upon 
a sti-aight line," literally, the boundary in- 
dicated by it would not support the defend- 
ant's plea to the jurisdiction. For, a straight 
line drawn from Point Judith, the starting 
point, to Lyon's Point, which has long been 
practically settled as the western terminus, 
would leave Goose Island on the north, and 
within the limits of the grant. But, as al- 
ready stated, we regard the southern bound- 
ary indicated by the descriptive words of the 
grant to be the coast washed by the sea. This 
intei-pretation is confirmed by other compre- 
hensive words of the grant, by which are in- 
cluded in it not only all "havens, poi-ts, creeks, 
waters, fishings," but, "also, all islands lying 
in America aforesaid, in the said seas, or 
either of them, on the western or eastern 
coasts or parts of said tracts of lands." The 
word, "seas," in this passage, cannot be con- 
fined to Narraganset Bay on the east and the 
Pacific Ocean on the west, for, the former 
is called only a river, in this grant. "Seas" 
must have included the Atlantic, of which 
Long Island Sound was an arm. We need 
not trouble ourselves now to inquire whether 
or not Long Island could be properly covered 
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by this grant, as Connecticut long and un- 
successfully contended. It is sufficient for 
us, that its obvious and natural import in- 
cluded all the small islands, including the one 
in question, contiguous to the north shore of 
the Sound. 

The next document, in order of time, is 
the charter of Connecticut, gi-anted by Charles 
II., April 23d, 16G2. This instrument de- 
scribes the eounti-y intended to be embraced 
within it, thus: "All that part of our domin- 
ions in New England, in America, bounded on 
the east by Narraganset river, commonly 
called Narraganset Bay, where the same 
falleth into the sea, and, on the north, by 
the line of the Massachusetts Plantation, and, 
on the south, by the sea, and, in longitude, 
as the line of the Massachusetts Colony, nm- 
ning from east to west; that is to say, from 
said Narraganset Bay on the east, to the 
South Sea on the west part, with the islands 
thereunto adjoining, &c." It is immaterial 
to oiu- present pui-pose whether the "sea" hei-e 
mentioned as the southern boundary meant 
the Atlantic Ocean outside of Long Island, 
or that arm of it known as Long Island 
Sound. It certainly meant one or the other; 
and, if we interpret it to mean the Sound, 
and thus restrict it within the nai-rowest lim- 
its which the language will bear, still the 
water is the southern boundai-y, while "the 
islands thereunto adjoining" the principal 
tract are expressly included and covered by 
the instrument. That, by the terms, "the is- 
lands thereunto adjoining," it was intended 
to include ail those small ones scattered along 
the main shore, is too plain to admit of a 
doubt. 

We now come to the patent of Charles 11. 
to his brother, the Duke of York, dated March 
12th, 1664, thirty-three years subsequent to 
the Wanvick patent, and two years later 
than the charter of Charles 11. to Connecti- 
cut. After granting certain portions of the 
"main land of New England," the insti-ument 
proceeds: "And, also, all that island or is- 
lands commonly called 'by the several name 
or names of Matowacks or Long Island, situ- 
ate, lying, and being towards the west of 
Cape Cod and the Narrow Highgansetts, 
abutting upon the main land between the 
two rivei-s there called or known by the sev- 
eral names of Connecticut and Hudson's riv- 
ei-s, together, also, with said river called Hud- 
son's river, and all the land from the west 
side of Connecticut to the east side of Dela- 
ware Bay, and, also, all those several islands 
called or known by the names of Mai-tha's 
Vineyard and Nantukes, otherwise Nantuck- 
et, together with all the lands, islands, 
* * * harbors, * * * fishings, * * * 
to the said several islands, lands, and prem- 
ises belonging and appertaining, with tlieir 
and every of their appurtenances, &c." From 
this description no one would have any doubt 
that Long Island was included in its scope, 
even if its names had been wholly omitted. 
Its location is given, and its length approxi- 
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mately indicated, so as to place its identity 
Deyond mistake. "Abutting upon the main 
land between the two rivers there known 
as Connecticut and Hudson's rivers," of 
course, means, off, abreast of, the main shore, 
between the mouths of these streams. The 
"islands * * belonging and appertaining" 
to that and the other main islands named, 
must refer to those contiguous to them, or 
in their vicinity. Of these there were a con- 
siderable number, too insignificant, in that 
day of large and sweeping grants and im- 
perfect geographical laiowledge, to be de- 
scribed, but so contiguously situated as to 
be naturally and aptly included in the con- 
veyance, by general terms. They would, per- 
haps, pass by implication, as incidents to 
the main subjects with which the instru- 
ment was dealing. But we know of no rule 
of construction that would warrant us in ex- 
tending this grant to the small islands ad- 
jacent to tlie shore of Connecticut, even had 
the patent to tlie Duke of York ante-dated, 
instead of post-dated, the Warwick patent 
and the charter of Connecticut. 

It is well known, that, long prior to the 
date of the patent of the Duke of York, 
Connecticut had exercised jurisdiction over a 
large part of Long Island. We are not called 
upon to vindicate her claim to that jurisdic- 
tion. ■ She regai-ded it as included In the Wai'- 
wick patent and in the charter of Charles 
II, The former expressly granted "all is- 
lands lying in America aforesaid, in said seas, 
or either of them, on the western or eastei-n 
coasts or parts of said tracts of lands." One 
of "said seas," as we have already seen, was 
the Atlantic Ocean, and Long Island was on 
the coast of the eastern part of the ti-act of 
land granted. There was nothing in any 
prior grant which conflicted with this claim. 
The great patent of New England, granted by 
James I. to the council of Plymouth, em- 
bi-aced the whole region from the fortieth to 
the forty-eighth degrees of north latitude, 
"with all the seas, rivers, islands, creeks, in- 
lets, ports, and havens within those degrees." 
Out of this vast tract, that described in the 
Warwick patent was carved; and, as the 
latter lay on the coast, and the instrument 
which described it expressly included "all 
islands" on the coast or parts of said tracts 
of lands, it is not surprising that Connecticut 
asserted her claim to Long Island, or, at least, 
to that part of it which lay abreast of her 
shore— a claim recognized by the Dutch, in 
1650, in the treaty of Hartford, which gave 
Connecticut all that part of the island east 
of a line drawn from the westernmost part 
of Oyster Bay to the Atlantic Ocean, a treaty 
which was ratified by the states general of 
Holland. The charter of Charles II. bounded 
her "south by the sea." She Interpreted the 
word "sea" as synonymous with "ocean," and, 
on that ground, also, claimed to the Atlan- 
tic shore on the south side of Long Island. 
The grant to the Duke of York was in con- 
fiict with this claim, and the question of its 



validity came before a royal commission, in 
November, 1664. This commission was at- 
tended by delegates from Connecticut, duly 
authorized by the colony, and included the- 
governor. The instmment which contained 
the result of their settlement of the boundary 
was signed November 30th, 1664, by the royal 
commissioners and those f.-om Connecticut,, 
and, so far as it bears upon. the question be- 
fore us, was as follows: "We do declare and 
order, that the southern bounds of his maj- 
estie's colony of Connecticut is the sea, and 
that Long Island is to be under the govern- 
ment of his royal highness the Duke of York, 
as is so expressed by plain words in said pat- 
ents respectively." This is not very explicit, 
except as to Long Island. It was conclusive 
against the claim of Connecticut to that. But 
it uses the word "sea" as defining her south- 
ern boundary, the same word used in the 
charter of 1662. The eastern portion of her 
southern boundary was confessedly the At- 
lantic Ocean, but, whether the word ''sea" 
was used as synonymous with "sound," and 
as thus defining the western and greater por- 
tion of her southern boundary, does not ap- 
pear very clearly. Yet the explicit recogni- 
tion of the title of the Duke of York to Long 
Island, would impliedly exclude the idea that 
the southern boumdai-y of Connecticut extend- 
ed soutli beyond the Sound. But, however 
this may be, the settlement now under con- 
sideration nowhere, either by express words 
or by implication, recognizes the title of th& 
Duke of York to the small islands along the 
Connecticut shore. 

It is true, that the settlement agreed on by 
the commissioners fixed, also, the west bounds 
of Connecticut, and that, in doing this, they 
commenced at the point on the east side of 
Mamaroneck creek, where it falls into th& 
Sound, and from that starting point ran north- 
erly. It is true, too, that, in all the adjust- 
ments of the western boundary line between 
Connecticut and New York, except that con- 
tained in the treaty of Hartford, in 1650, the 
southern terminus or starting point of the 
line defined was fixed at some point on the 
shore of the Sound. It now stands at Lyon's 
Point But, the inference which we are ask- 
ed by the defendant to draw from this fact, 
IS not warranted by the fact itself, nor by 
any circumstance connected with it. That in- 
ference is this— that, inasmuch as the western 
boundary line of Connecticut was not defined 
further south than the north shore of the 
Sound, therefore, Connecticut had no ten-i- 
torial rights beyond that shore, in a southerly 
direction. To state this proposition is to an- 
swer it. The land part of the boundary on 
the west of Connecticut was the only poi-tion 
that caused any trouble between her and 
New York. To define that, down to the wa- 
ters of the Sound, was all that was necessary. 
The water was an arm of the sea, over which 
neither colony could have any exclusive con- 
trol. It was a highway common to both, ana 
open to the commerce of all who were at 
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peace with England. To define the bound- 
ary line on the land to the water's edge, was 
all that was required, leaving the jurisdic- 
tion over the adjacent waters and islands to 
be determined by the respective patents or 
charters of the two colonies, and the law of 
nations. The claim, therefore, that the omis- 
sion to define the line on the water, left the 
islands near the Connecticut shore and east 
of Mamaroneck creek under the jurisdiction 
of the Duke of York, is not even plausible- 
Just as well might it be claimed that the is- 
lands west of that creek were left within the 
jurisdiction of Connecticut. These remarks 
apply to all that part of the evidence which 
relates to the west boundary of Connecticut. 
This boundary, for many years, fluctuated 
east and west, and finally was settled, so 
far as the southern terminus was concerned, 
at Lyon's Point, where it now remains. This 
disposes of the objections of the defendant to 
the jurisdiction of this court, so far as those 
objections are founded upon documentary 
evidence. Our conclusion is, that, upon any 
just construction of the three great muniments 
of title which we have considered, and upon 
which the territorial limits and jurisdiction 
of the colonies of Connecticut and New York 
i-ested, the islands lying easterly of the land 
boundary between the two, and adjacent to 
the Connecticut shore, are within the juris- 
diction of the latter sta.te. 

The possession of Connecticut has always 
been consistent with this view of the docu- 
mentaiy title. So far as these islands have 
been permanently occupied at all, that occu- 
pancy has been by citizens of this state, who 
have recognized its jurisdiction over their 
island possessions. In conveyances, the land 
of which they are composed has been describ- 
ed as lying within the state, and the deeds 
thereof, offered in evidence, have been record- 
ed in the appropriate land records within the 
same jurisdiction. The defendant holds his 
title under a long line of conveyances describ- 
ing the island in question as situated in Con- 
necticut. 

To this unifox"m possession of Connecti- 
cut, New York has made no adverse claim, 
so far as we are apprised, except in a 
single instance, to wiiich we will now refer. 
On the 12th of February, 1765, Cadwallader 
Golden, then lieutenant-governor of New 
York, addressed the following letter to Gov- 
ernor Fitch, of Connecticut: 

"New York, February 12, 1765. Sir: 
Having laid before his majesty's council the 
inclosed petition of John Anderson, holder 
of, by grant under the great seal of this 
province, three islands in the Sound, and 
complaining that he has lately been sued 
by Justus Bush, David Bush, William Bush, 
and John Gregg, inhabitants of the colony 
of Connecticut, for a supposed trespass on 
one of those islands called Captain's Is- 
lands, and praying the interposition of this 
government, in order to secure to him the 
effect of the royal bounty, I am, by the ad- 



vice of the council, to propose to your gov- 
ernment the submitting the matter of juris- 
diction with respect to these islands, and 
such others in the Sound as are or may be 
contested, to the determination of his maj- 
esty in his privy council, on such state of 
the controversy as each government shall 
think fit to transmit to his majesty's min- 
isters for this purpose!, and that, in the 
mean time, all judicial proceedings be sus- 
pended, as ineffectual, and necessarily lead- 
ing to great animosities between individ- 
uals, and to embroil the two governments. 
As the matter proposed will answer the 
same end as a commission in the usual 
form, and, being attended with little ex- 
pense, seems better adapted to a case in 
which the public interest in either colony 
is inconsiderable, I fiatter myself that it 
will meet with the approbation of yours, in 
which ease I shall order the proper papers 
to be prepared, and shall titinsmit them 
without delay. I am, with great regard, 
sir, your most obedient, humble servant, 
Cadwallader Colden. 

"The Honorable Thomas Fitch, Esq., Gov- 
ernor of Connecticut" 

This letter was received by Governor 
Fitch on the ISth of Februai-y, 1765, and, 
on the 22d, he replied as follows: 

"Noi-walk, 22d February, 1765. Sir: On 
the 18th I received your letter of the 12th, 
acquainting me that John Anderson had ex- 
hibited his petition to you, complaining he 
has lately been sued by some of the in- 
habitants of this colony, for a trespass on 
one of the islands called Captain's Islands, 
and pi-aying the interposition of your gov- 
ernment in order to secure to him the ef- 
fect of the royal bounty in granting him 
those islands under your province seal. His 
petition you mention was not inclosed; the 
purport, therefore, I collect from your let- 
ter. The proposal you are pleased to make 
this government, of submitting the matter 
of jurisdiction with respect to those three 
islands, and slieh others as are or may be 
contested, to the determination of his maj- 
esty in his privy council, I shall lay before 
the general assembly of this colony, as soon 
as opportunity presents, which will be in 
May, unless, on some special occasion, it 
may be found necessary to meet sooner. 
I must obsei-ve, a proposal to this govern- 
ment to submit a matter of jurisdiction 
which it has exercised without controversy 
or interruption for more than one hundred 
years, founded, as we, at least, suppose, on 
good and legal authority, was unexpected; 
and that, after New York and Connecticut 
had settled the lines of government with so 
great precision and certainty, and Connecti- 
cut had made such great condescensions 
therein, I hoped that they would have had 
no occasion to enter into further contests 
on that head. However, I shall refer the 
whole to the assembly, who alone can prop- 
erly determine the matter. I am, sir, with 
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great regard, your most obedient, and most 
humble servant, Tbos- Fitch. 
"The Honorable Lieut-Governor Golden." 
Governor Fitch, in pursuance of his prom- 
ise to Governor Golden, did submit the let- 
ter of the latter to the general assembly, 
in May following, together with Anderson's 
petition, which, in the meantime, had come 
to hand. The subject was refexTed to a 
special committee, a majority of whom were 
among the most eminent citizens and law- 
yers of the state. On the 2Sth of May, 
17GD, the committee made their report, 
which, after stating that the government 
had not interfered in the suit against An- 
dei-son, but had left the matter originally 
in dispute entirely with the courts of law, 
as it was a matter relating to private prop- 
erty, and that, even so far as the question 
of jurisdiction was concerned, it was too 
inconsiderable to engage the attention of 
the two governrnents, in the expensive mode 
of settlement proposed, concludes as follows: 
"And further, that the lines and boundaries 
between the two colonies have been so ef- 
fectually and finally settled, by solemn agree- 
ments, ratified and confirmed by his majesty's 
predecessors, that there appears no reason- 
able foundation for further controversy rela- 
tive thereto." This report was accepted, and 
Governor Fitch was instructed to communi- 
cate the result to tlie governor of New York. 
In the meantime, the suit against Anderson 
had proceeded to final judgment, the jury 
having found, under a plea to the jurisdic- 
tion, that the islands claimed by him were 
within the colony of Gonnecticut, mstead of 
New York. 

The petition of Anderson to Lieutenant-Gov- 
ernor Golden, which referred to this suit, and 
led to the correspondence and legislative ac- 
tion already stated, deserves attention in 
this place; for, although Goose Island lies 
some ten miles to the eastward of the is- 
lands claimed by Anderson, yet the grounds 
of his claim that the latter were within the 
limits of New York, were Inroad enough to 
include all the islands, as well as a narrow 
strip of the main land, along the Connecticut 
shore, west of Fisher's Island. This petition, 
after reciting a grant of the three islands 
from his majesty, under the great seal of the 
province of New York, and the interference 
with his alleged rights by the suit in the Con- 
necticut court, set forth the descriptive clause 
of the charter of Charles H. to Gonnecticut, 
which we have already referred to in another 
place: "All that part of our dominions in 
New England, in America, bounded on the 
east by Narraganset river, commonly called 
Narraganset Bay, where the said river falleth 
into the sea, and, on the north, by the Ime of 
Massachusetts Plantation, and, on the south, 
by the sea, and, in longitude, as the line of 
aiassachusetts Colony, running from east to 
west, that is to say, from the said Narragan- 
set Bay on the east, to the South Sea on the 
west, with the islands thereunto adjoining." 
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The petition then averred, that, "pursuant to 
this description, he is advised, that the cor- 
poration of Connecticut could justly claim no 
other lands than such as were comprehended 
between the south bounds of Massachusetts 
Bay, (colony or plantation,) and a line parallel 
thereto, running west; which, it is supposed, 
will be in coincidence with the sea-side for 
several miles westward of Point Judith, near 
the mouth of Narraganset Bay, until the shore 
bends more southerly than the parallel with 
the northern boundary, and such islands, (if 
any islands not included in those limits can 
be supposed to pass by the insensible, or, at 
least, inaccurate, epithet, "adjoinnig,") as are 
in Narraganset Bay, or in the sea, as far as 
it coincides with the southernmost parallel, in 
its western course; for, by this construction, 
all the words of the patent are fully satisfied, 
and every other interpretation will be found 
extravagant and injurious to the crown, and 
imply so gross a want of knowledge of the 
countiy as cannot reasonably be supposed 
even at that early day. And thus, as the 
south parallel or boundary of Gonnecticut, 
running west, departs from the sea-side near 
Fisher's Island, and crosses the country, 
the course of the Sound being, from about 
Fisher's Island, south westerly, it follows, 
that the title to the greatest part of the 
land contiguous to the northern shore of 
the Sound, and all the islands near it, re- 
mained (the grant to Connecticut notwith- 
standing) in the crown; and, those islands 
not being" affected by any subsequent set- 
tlement, his majesty had good right to pass 
to your petitioner the grant above mention- 
ed." This petition of Anderson was evi- 
dently drawn by a lawyer, and no doubt 
foreshadowed the legal ground upon which 
the province of New York rested her title, 
at that time, to the islands then in contro- 
versy. We do not need to discuss, at this 
late day, the claim then put forth by An- 
derson, under New York. The Warwick 
patent of 1C31, the charter of 1662, the set- 
tlement of 1664, and the possession of Gon- 
necticut under all three, had, for more than 
a century, ignored any such claim, and fixed 
her boundaiT on the sea or Sound. We 
are aware that the state of New York ad- 
hered to the claim set up by the provincial 
government to the three Captain's Islands. 
On what precise grounds she did so we are 
not advised, but we infer that they certain- 
ly were not those set up by Anderson in 
his petition, in 1765. But the claim of that 
state has never extended, so far as any evi- 
dence before us indicates, to Goose Island, 
or any others on that part of the coast, ex- 
cept the three which were granted to An- 
derson. Connecticut has never conceded 
the claim of New York to those. The right 
of New York has never been deemed set- 
tled, and the commissioners of that state, 
appointed in 1856 to ascertain the boundary 
between it and Gonnecticut, stated, in their 
report to the legislature of New York, that 
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they "learned, that, in addition to tlie bound- 
ai-y question, there is a controversy re- 
specting the jurisdiction over Captain's Is- 
land, lying: in the Sound, near Byram river. 
As the extent of our powers," say the com- 
missioners, "in respect to this matter, was 
quite uncertain, we entered into no nego- 
tiations regarding it, and made no investi- 
gations, except, incidentally, into the origin 
and extent of the dispute. We are, how- 
ever, satisfied, that some decision of the 
question is urgently required." This "con- 
troversy," as the commissioners call it, 
doubtless led the United States to obtain 
from both states a cession of jurisdiction 
over three acres of this island, on which a 
light house was erected by that govern- 
ment, about the year 1830. So far as the 
evidence before us shows, the United States 
have uniformly taken deeds of cession from 
Connecticut only, of all the other islands 
north of the middle of the Sound and be- 
tween Lj'on's Point and Fisher's Island, 
which have been used as light stations. 

We are, of course, well aware, that Fisher's 
Island, though lying somewhat near the Con- 
necticut shore, and near her present eastern 
boundai-y, has long been under the jurisdic- 
tion of New York. With regard to the foun- 
dation of the title of the latter state to that 
island, we make no obsei-vations, as there 
is no evidence before us relating specially to 
the subject, nor is it at all necessary to the 
proper determination of the present contro- 
versy. 

An examination of the statute of New York 
defining the boundaries of that state, and the 
discussion by her courts relating to its con- 
sti-uction, discloses nothing which in any 
manner countenances the claim set up by the 
defendant in his plea. Goose Island is not 
only not included in the descriptive words 
of the New York boundaiy act, but no con- 
struction of that act has ever been suggested 
which would include it within the limits of 
that state. The language of that part of the 
act relating to this subject is as follows, 
starting from Sandy Hook: "and then to the 
place of beginning," (Lyon's Point), "in such 
manner as to include Staten Island, and the 
islands of meadow on the west side thereof, 
Shooter's Island, Long Island, the Isle of 
Wight, now called Gardiner's Island, Fisher's 
Island; Shelter Island, Plum Island, Robin's 
.Island, Ram Island, the Gull Islands, and 
ail the islands and waters in the bay of New 
York, and within the bounds above describ- 
ed." 1 Rev. St N. Y. p. Co. This is some- 
what obscure, as neither courses nor dis- 
tances are given, but the line, however run, 
is to include certain islands and waters. 

The construction of this clause of the act 
was discussed in the case of Manley v. People, 
3 Seld. [7 N. Y.] 295. The plaintiff in error 
in that case had been indicted and convicted 
of theft. The indictment alleged the offence 
to have been committed in the county of New 
York. The proof showed that it was, in fact, 
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committed on board of a steamboat on Long 
Island Sound, opposite the county of Suf- 
folk, near the shore of Long Island, between 
Sands' Point aud Huntington. The accused 
took the ground, in the court below, that the 
proof showed that the offence was committed 
out of the boundaries of the state, and, if 
not, then out of the limits of the county of 
New York, and within those of Suffolk eountj'. 
A majority of the court of appeals held that 
the locus in quo was in Suffolk county, and 
not in the county of New York. But they 
did not attempt to define the boundary of the 
state from Sandy Hook to Lyon's Point. 
Welles, J., however, in his opinion, suggested 
two modes of defining the line indicated by 
the words of the statute, one of which he 
thought should be adopted: "The first is, 
to start from Sandy Hook, and run the line, 
by straight courses, so as to include the 
islands mentioned, making, with a direct 
sti-aight line from Sandy Hook to Lyon's 
Point, an irregular figure, the exterior of 
which shall consist wholly of straight lines, 
with angles of unequal quantities, and with 
the vertex of each angle pointing outward 
from the interior of the figure. This would 
i-un the northern line of the figure or ti-act 
from some point on Fisher's Island to Lyon's 
Point in a direct course. * * «= The second 
is to run the line directly from Sandy Hook 
to the place of beginning, in the mouth of 
Byram River," (Lyon's Point,) "diverging 
from a direct course so far, and so far only, 
as is necessary to include the islands, &c., 
mentioned, and, as soon as that object is at- 
tained, to return to the original stiuight di- 
rection. By this mode, it is intended to in- 
clude the whole of the Soimd lying east of 
the fii-st mentioned direct line from Sandy 
Hook to Lyon's Point, and, consequently, the 
place where the offence was committed. I 
am inclined to adopt the latter of these 
modes." The learned judge then states hi.-; 
reasons for that preference, which it is not 
necessaiy for us to cite here. By an examina- 
tion of the map of the temtoiT and Sound, in 
connection with the statute and the opinion 
just cited, it will be seen, that a stiaight line 
from Fisher's Island to Lyon's Point is the 
furthest northern limit assigned tothebounda- 
ry of New York in the Sound, upon any con- 
stniction of her own statute. The line would 
leave Goose Island within the state of Con- 
necticut. 

In the ease of Mahler v. Norwich & N. Y. 
Ti-ansp. Co., 35 N. Y. 352, the same subject 
is discussed by Porter, J. That case arose 
out of a collision between vessels in the 
Sound, between the shores of New York, and 
west of the Connecticut boundary. But the 
discussion in that case sheds no light on the 
question now before us, and lends no support 
to the claim set up by the defendant here, that 
Goose Island is within the limits of New 
York. In both of the cases which we have 
cited, as well as in that of The Elizabeth 
[Case No. 4,352], the question was, what 
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■waters of Long Island Sound were included 
within the territorial limits of New Tork, 
and, therefore, subject to her exclusive civil 
and criminal jurisdiction. The title to no 
islands was in dispute, though, in tracing the 
boundary of the state over the waters of the 
Sound, of course, the islands would be in- 
cluded or excluded, as the case might be. 
But, as we have already seen, no line was 
suggested which would include Goose Island 
within the territory of New Yort. 

It will be noticed, that the statute of New 
york, in describing the boundary line, in- 
cludes within it not only Long Island, but 
also, "the Isle of Wight, now called Gardi- 
ner's Island, Fisher's Island, Shelter Island, 
Plum Island, Robin's Island, Ram Island, 
the Gull Islands," &c. Some confusion has, 
at times, arisen out of the fact that Ram 
Island was thus included in that act, as it 
was, also, in the act fixing the limits of Suf- 
folk county. 3 Rev. St. N. Y. p. 2. Now, there 
are three islands known by the name of 
"Ram Island," one in Gardiner's Bay, a little 
south of Gardiner's Island, one just at the 
mouth of Mystic river, between Fisher's 
Island and tlie Connecticut shore, sometimes 
called Mystic Island, and a third opposite 
the town of Norwalk, and a little to the west- 
ward of Goose Island. It is obvious, that 
the Ram Island referred to in the New York 
statutes, is the one in Gardiner's Bay, Both 
acts name this island in immediate connection 
with others in the vicinity of the east end 
of Long Island. It cannot be said that some 
other Ram Island, than that in. Gardiner's 
Bay, was meant, because that is located with- 
in waters confessedly within the limits of 
the state of New York and of Suffolk county; 
for, Shelter Island and Robin's Island are 
both named, and are both still more land- 
locked than Ram Island. RoDin's Island is in 
Great Peconic Bay, a sheet of water almost 
entii"ely enclosed by the main land of Long 
Island. We conclude, therefore, that the 
Ram Island mentioned in the statutes re- 
ferred to is the one in Gardiner's Bay, in- 
stead of either the one at the mouth of !Mys- 
tic river, or that oEE Norwalk, both of which 
are very near the Connecticut shore. This 
point is not very material, but we have al- 
luded to it to correct an error which has 
sometimes arisen by confounding the Ram 
Island in Gardiner's Bay with one or the 
other of the two of the same name which lie 
far distant, and north of any boundai-y line 
ever claimed by New York since she became 
a state. 

From these views, it will be seen, that the 
fact set up by the defendant in his plea to 
the jurisdiction of this court is unsijpported 
by proof of any kind, and this plea, there- 
fore, fails, and must be overruled. Goose 
Island, where the alleged nuisance iias been 
created by the defendant, is within the ter- 
ritorial limits of the state of Conuectlcat, 
and, therefore, within this judicial district 
and the jurisdiction of this court. 

14FED.CAS. — 29 
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Case No. 7,751^ 

KEYSTONE BRIDGE CO. v. PHOENIX 
IRON CO. et al. , 

[5 Pish. Pat. Cas. 468; i 9 Phila. 374; 1 O. G. 
471; 29 Leg. Int. 125.] 

Circuit Court, E. D. Pennsylvania. April 1, 
1872.2 

Patents — Truss Bridges— Lower Chords — 
Chord Bars. 

1. Where the fern? of the lower chords in truss- 
bridges constituted the essence of the claim of 
the patent, the bars being therein described as 
"wide and thin," and defendant had only made 
bars round in section: Held, that complainant 
was not entitled to recover. 

2. The claim of the patent being for "the use," 
in truss-bridges, of chord-bars constructed in the 
manner described, the method of making the 
same being disclaimed, and it appearing that the 
defendants had only made and sold chord-bars: 
Held, that iUey only did what they had "a legal 
right to do," and did not thereby assume any re- 
sponsibility for the wrongful acts of others. 

[Cited in Lane v. Park, 49 Fed. 458.] 

Final hearing on pleadings and proofs. 

Suit brought [by the Keystone Bridge Com- 
pany against the Phoenix Iron Company, Sam- 
uel J. Reeves, and George H. Sellers] on two 
several lettei's patent, for improvements in 
iron truss-bridges, one granted to J. H. Lin- 
ville, assignor to himself and J. L. Piper, 
January 14, 1SG2, and the other to the said 
Linville and Piper, as joint inventors, Octo- 
ber 31, 1865. 

Chas. B. Collier and Theo. Cuyler, for com- 
plainant. 

R. C. McMurtrie, P. Sheppal-fl, and Geo. 
Harding, for defendants. 

McKEXNAN, Ciccuit Judge. The opinion 
just read in the case of Reeves v. Keystone 
Bridge Co. [Case No. 11,660], renders it un- 
necessary to consider the alleged infringement 
of the second claim of Linville's patent of 
3862, and the first claim of the patent of 
Linville and Piper of ISGo. The only claims 
of these patents which it is necessary to no- 
tice relate to the lowea- chord-bars of truss- 
bridge structures. It is in the use of these 
bars that the infringement is alleged to con- 
sist. 

The first claim of the patent of 1862 is for 
the construction of the lower chords of truss- 
bridges of series of eye-bars, wide and thin, 
drilled eye-bars, applied on edge between ribs 
on the bottoip of the posts, etc. The form of 
the bars is of the essence of the claim (wide 
and thin bars only are claimed), and, as the 
only proof of infringement is that the re- 
spondents made eye-bars round 'm section, 
which were used in the La Salle bridge to 
perform the functions of tension-chords, the 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 

2 [Affirmed m 95 U. S. 274.] 
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patent of 1862 may be dismissed from further 
consideration. 

The third claim in the patent of 1865 is 
for "the use, for the lower chords of truss- 
fi-ames, of wide and thin rolled Mrs, with 
enlarged ends formed by upsetting the iron 
when heated by compression into molds of 
the required shape." As the respondents are 
proved to have made only round chord-bars, 
which were used in the La Salle structure, it 
may well be doubted that they have infringed 
this claim; and especially as they are not 
employed or adapted to give vertical sup- 
port to the roadway, which is an important 
function of the complainant's lower chords, 
and is the reason of their peculiar conforma- 
tion. But, waiving this and assuming that 
the enlarged ends of the respondents' chord- 
bars are formed as described in the claim, it 
is not to be doubted that the patent is limit- 
ed to the use of the chords in bridge struc- 
tures. This is distinctly set forth in the speci- 
fication, where it is stated that "we do not 
claim the upsetting of bars in the manner 
described, nor any peculiar mode of perform- 
ing the operation, but merely the use of 
chord-bars for bridges, the ties of which are 
thus formed so as to give additional strength 
to the bar where it is so much needed." The 
exclusive right to make chord-bai*s in any 
mode is distinctly disclaimed; only their use, 
when formed as described, is appropriated 
by the patentees and forbidden to others. 
They, in effect, declare that any one may 
lawfully make the bars, and that no encroach- 
ment upon their rights is committed tmtil 
the bars are used by being put into a bridge. 

Now, the respondents are iron manufac- 
turers, and it is shown that the bridge at 
La Salle, Illinois, was built by Kellogg & 
Clark, who obtained the iron for it from the 
respondents, and that the bottom chords used 
in it were Jike those claimed by the com- 
plainants- This is all the proof of infringe- 
ment, and I think it falls far short of fixing 
any accountability upon The respondents. 
They made the bars, but did not use them — 
Kellogg & Clark did that. They did only 
what they had a legal right to do, and did 
not thereby assume any responsibility for the 
wrongful acts, or become involved in the un- 
lawful purposes of others. Nor can this re- 
sponsibility be imposed upon them, because 
privity with a wrong-doer is not necessarily 
to be inferred from the exercise of a legal 
right 

My attention has been called to the opin- 
ion of Judge Woodruff in the case of Wal- 
lace V. Holmes [Case No. 17,100]. The case 
is a peculiar one. It involved the infringe- 
ment of a patent for an improved lamp-burn- 
er, in combination with a chimney, where the 
respondents made and sold the burner alone, 
leaving the purchaser to supply the chimney, 
without which such burner is useless; and 



it was held that all who were engaged in 
the manufacture of the different parts of the 
combination, and using it thereafter, were 
infringei-s, for the reason that "all are tort 
feasors engaged in a common purpose to in- 
fringe the patent, and actually, by their con- 
certed action, producing that result." Now, 
can it be doubted that, if the respondents 
there had been licensed by the patentee to 
make and sell his improved burner, and this 
was all they did, the result would have been 
different?— and yet this is substantially the 
attitude of the respondents here. By clear 
implication, the patentees have authorized the 
respondents to make and sell the chord-bars 
described in their patent, and have declared 
that only those who use them as lower chords 
in bridge construction can be called to ac- 
count for infringement. Having, therefore, 
exercised the conceded rights of manufactur- 
ers only, the respondents cannot, by any 
strained inferences, be implicated in the 
wrongful acts of others. The bill must, there- 
fore, be dismissed, with costs. 

[NOTE. For another case involving this pat- 
ent, see Keystone Bridge Co. v. Phoenix Iron 
Co., 95 U. S. 274. 

[This case was appealed by the complainants 
to the supreme court, and then affirmed. Mr. 
Justice Bradley delivering the opinion of the 
court. Upon the alleged infringement of the 
first claim of the patent of 1862, the learned jus- 
tice remarked that "words cannot show more 
plainly that the claim of the invention does not 
extend to any other eye-bars or chords than 
such as are made wide and thin, and applied on 
edge. As those constructed by the defendant are 
cylindrical in form, only flattened at the eye 
for insertion between the ribs or projections of 
the post, it is plain that no infringement of tliis 
claim of the patent has been committed." Upon 
the question of the third claim in the patent of 
I860, the learned justice holds that the two 
processes are not sufficiently alike for the de- 
fendant's to be considered an infringement, un- 
less the claim of the complainant's patent was 
for the process of forming the widened ends. 
The learned justice then goes on to show tliat 
the claim is not for this process, and says: "If 
the patentees have not claimed the whole of their 
invention, and the omission has been the result 
of inadvertence, they should have sought to cor- 
rect the error by a surrender of their patent, and 
an application for a reissue." 95 U. S. 274. . 

[The case of Reeves v. Keystone Bridge Co., 
referred to in the opinion of the court above, 
was a cross action brought by the defendants in 
case above, against the plaintiffs. It was for 
an alleged infringemt^nt of letters patent granted 
Reeves, June 17, 1862, for an "improvement in 
the construction of columns, shafts, braces," 
etc. The two cases involved substantially the 
same questions, and were decided at the same 
time. In this last case the court held that the 
Keystone Bridge Company had infringed the 
patent of the complainant, and a decree for per- 
petual injunction and for an account and costs 
wag entered. Case No. 11,660. Subsequently 
the defendants were permitted to file a supple- 
mental bill, setting: up newly-discovered evi- 
dence. Case No. 11,661.] 
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Case No. 7,752. 

KEZIAH V. SLYB. 
[4 Oranch, C. O. 463.] 3 

Circuit Court, District of Columbia. March 

Term, 1834. 
Slavery — Mabtland Registry Act— Petitio:t 

FOR FliEEDOSr. 

A slaye imported into the county of "Washing- 
ton, from Virginia, under the 9th section of the 
Maryland act of 1796 (chapter 67), is entitled to 
freedom, unless recorded within three months 
thereafter. 

The petitioner [a negress] belonged to the 
defendant's wife, and was brought from 
Virginia to Washington, under the 9th sec- 
tion of the Maryland act of 1796 (chapter 
67), but was not recorded within three months 
thereafter, as required by the statute. 

Mr. Wallach, for petitioner. 

air. Marbury, for defendant CThomas G. 
Slye], contended that the omission was not 
with any fraudulent intent. 

But THE COURT (nem. con.) was of opin- 
ion that the neglect was fatal. 

Verdict for the petitioner. 



Case No, 7,753. 

KIBBE V. DUNN. 

[5 Biss. 233.] 1 

Cu:cuit Court, W. D. Illinois. April, 1873.2 

Decree — Presdmption — Intendment — Jurisdio 

TIOS. 

1. If a decree of foreclosure shows that the 
court was apprised of the existence of infant 
heirs-at-Iaw, and took measures to preserve their 
rights, the legal presumptions in favor of the 
validity of the decree are not limited by the 
production of the bill in which the names of such 
heirs are not given, but process is prayed against 
them generally. 

2. The rule of intendment in favor of titles de- 
rived under judicial proceedings is, that the court 
will presume every act or thing to have been 
done, necessary to confer jurisdiction, which 
the record does not show was not done — particu- 
larly when the record produced shows tiiat the 
whole record and proceedings have not been pre- 
served. This rule should be enforced in all its 
liberaUty where parties have slept upon their 
rights. 

3. The grantee of the mortgagee in possession 
must prevail in an action of ejectment brought 
by the mortgagor after condition broken. 

[This was an action of ejectment for the 
recovery of a quarter section of land in Mer- 
cer county. 111., brought by George A. Kibbe 
against Amos Dunn. William M. G'Hara, 
the owner of the fee of the tract in contro- 
versy, died intestate in 1821, leaving four 
children. Three of them died intestate, and 
Helen, the surviving daughter, inherited 
their respective interests. She intermarried 
in 1840 with Abram D. Harrel, who died in 
1871. Said Abram and Helen, in 1868, con- 

3 [Reported by Hon. William Granch, Chief 
Judge.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed m 93 U. S. 674.] 



veyed the demanded premises to the plain- 
tiff The defendants claim by a chain of 
title derived from the foreclosure of a mort- 
gage of William M. O'Hara and wife by the 
Pike county circuit court. It was contend- 
ed by the plaintiff that the saving clause of 
the statute of limitations, as to actions for 
the recovery of lands, giving to a feme 
covert three years after the termination of 
her disability within which to bring suit, 
allowed the grantee of the husband and 
wife the same time.] 

Wm. C. Goudy and R. K. Turner, for 
plaintiff. 

T. G. Frost and Geo. O. Ide, for defendant. 

Jurisdiction is presumed in a court of gen- 
eral jurisdiction in the exercise of its gen- 
eral chancery powers, though the record 
may not affirmatively show the facts neces- 
sary for jurisdiction. Kenney v. Greer, 13 
111. 432-448; Ralston v. Hughes, Id. 469-477; 
Pensoneau v. Heinrich, 54 111. 271; Harvey 
V. Tyler, 2 Wall. [69 U. S.] 328-341. A judg- 
ment is not void because a defendant is 
sued only by a part of his name. Ham- 
mond V, People, 32 III. 446-472. The loss of 
files in a case does not affect the title of a 
purchaser, if the decree recites jurisdiction. 
The court will presume that proper papers 
were filed. Miller v. Handy, 40 111. 448, 452; 
Secrist v. Green, 3 Wall. [70 U. S.] 744-755; 
Moore v. Neil, 39 111. 256-261. Independent 
of the decree of foreclosure, the defendant 
is entitled to judgment, as he held the parS,- 
mount title. He occupies the position of 
mortgagee in possession, and, as between 
the mortgagor and mortgagee, the latter, 
after condition broken, is entitled to pre- 
vail in an action of ejectment. The pre- 
sumption of payment of the mortgage is 
completely rebutted by the absence of the 
mortgagor from the state, and the attempt 
by public judicial proceedings to foreclose 
the mortgage and to collect the mortgage 
debt. Even were it otherwise, the result 
must be the same. The remedy of the mort- 
gagor would be by a bill in equity to re- 
deem, not by an action of ejectment. 

HOPKINS, District Judge, after relating 
the facts and charging the jury as to the 
main issues substantially the same as Blod- 
gett, J., in the preceding case,— Kibbe v. 
Thompson [Case No. 7,754],— and also to the 
effect that, regardless of the decree offered 
in evidence, the defendants as mortgagees 
in possession were entitled to prevail, fur- 
ther instructed the jury as follows on the 
only phase of the case different from that 
one. 

The record produced in the case of Kibbe 
V. Thompson [supra], and other eases, tried 
before Judge Blodgett, was imperfect. It 
was apparent that it was not all preserved. 
It did not show affirmatively that the heirs- 
at-law of the mortgagor were made parties; 
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but it did not show that they were not. 
The court, therefore, in order to support the 
decree, supplied by intendment several ma- 
terial and necessai-y facts which ought to 
have appeared in the record, and held that 
it lawfully might do so. 

The main question to be considered and 
decided in this case is, does the production 
here of the bill materially change the case, 
or in any way affect the authority of the 
court to supply, by presumption, tiie omis- 
sions in the record, which the court in those 
cases did supply by presumption; for, if it 
does not, the decision in this ease should 
conform to the decision in those. 

In the record, as used in those cases, the 
heirs-at-law of the mortgagor were not 
named, but the court, from the title of the 
case in certain orders, and from the man- 
ner in which the parties were designated in 
the decree, presumed that they had proper- 
ly been made parties in the case, and duly 
seized with process, so as to be bound by 
the decree. 

In this case the bill is given in evidence, 
and they are not named otherwise in it than 
in those orders. The parties named in the 
bill are Susan O'Hara and the children and 
heirs-at-Iaw of William M. O'Hara, deceas- 
ed, and process is prayed against them. 

Does that limit the right of the court to 
presume that they were not subsequently 
made parties in a proper manner, as was 
done in the other eases? I do not think it 
does. 

The right of the court to infer that those 
heirs were before that court in some proper 
mannei*, is greatly strengthened by the clause 
in the decree, showing that the comrt was ad- 
vised of their infancy, and by the proper 
and apt words inserted in the decree, pre- 
served their rights by giving them time for 
redemption after they arrived at majoi-ity. 
It conclusively appears, from such clause, 
that their interests were considered and 
their infancy established, and it would seem 
strange that all this was done and the court 
not apprised of their names. 

I think in view of these facts, and the 
great length of time that had elapsed before 
asserting any right to the property, or denj'-- 
ing that they were properly brought into 
that case as parties, this court is justified in 
presuming, in support of that decree, either 
that the bill was subsequently amended, and 
lost from the files, or that an order to 
amend was made and not preserved, or, 
that under the prayer, the court, before 
making an order of publication, ascertained 
their names, and had them properly inserted 
therein, and afterwards proceeded regulai-ly 
in the case, as against them— as held in the 
other cases. 

If their names were ascertained and in- 
serted in the process or order of publication, 
without amending the bill, it would only be 
an irregularity, and not affect the jurisdic- 
tion of the court. 



So I do not see that the bill has materially 
changed the case, or has affected the right 
of the court to indulge in this case the same 
presumption as it did in the former cases. 

The rule deducible from the cases, on the 
question of intendment and presumption in 
favor of titles derived under judicial pro- 
ceedings, is. as I understand it, that the 
court will presume every act and thing to 
have been done, necessary to give jurisdic- 
tion and authority to the court pronouncing 
the judgment or decree, which the record 
does not show was not done,— particulax-ly, 
when the record produced shows that all of 
the record and proceedings have not been 
preserved. 

And the application of that rule in all its 
liberality, in cases like this, where the par- 
ties have slept upon their rights for over 
half a century, should be enforced. Courts 
should, if possible, under the rules of law, 
sustain titles derived in that way, and pre- 
vent speculators from interfering to disturb 
peaceable and quiet possession resulting 
from occupations under such titles. 

I therefore decide that the decree in the 
Pike county circuit court, given in evidence, 
and the sale under it, extinguished the right 
of the defendants thereto — the heirs-at-law 
of William M. O'Hara, under whom the 
plaintiff in this caSe claims. 

Verdict for defendant 

[NOTE. Mr. Justice Davis, who delivered the 
opinion of the supreme court upon the writ of 
error awarded in this case, considered the case 
from the standpoint of the operation of the act 
of the legislature of Illinois — Laws 18G1. p. 143 
(concerning the separate estate of mnrriod wo- 
men) — upon the Illinois statute of limitations, 
which reserves the right to a feme covert to com- 
mence action for the recovery of land until three 
years after the termination of her disability. 
The learned justice held that a woman who mar- 
ries after the passing of this act is not within the 
saving clause of the statute of limitations, and 
upon this ground the judgment of the circuit 
court was affirmed; and remarked that "the ju- 
risdiction of the Pike circuit court, the validity 
of its decree, and the charge of the court below 
upon these and other matters involved, have 
been argued at great length and with marked 
ability. We do not consider it necessary to ex- 
press any opinion upon them." Kibbe v. Ditto, 
93 U. S. 674.] 
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Case 13'o. 7,754. 

KIBBE v. THOMPSON et al. 

[5 Biss. 226.]! 

Circuit Court, N. D. Illinois. Feb., 1S73. 

Defective Desciuption—Deckee op Foreclosdre 
— Entry ox Coxdition Broken — 
JjAPSB of Time. 
1. Where a decree of foreclosure does not in 
terms describe the land, but simply refers to it, 
and the defendant in ejectment derives title un- 
der the decree, it is for the jury to decide wheth- 
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€r the land in controTersy was that covered by 
the decree. 

2. Indicia stated by which a decree may be 
identified as referring to a certain mortgage. 

3. Decree of foreclosure is a judicial finding 
of default in payment, and the mortgagee has 
thenceforth the right of entry for condition 
broken. 

4. The equity of redemption of infant heirs 
under this decree was barred in one year after 
they became of age. 

5. The grantees of the heirs of the mortgagee 
have the same right as the mortgagee to enter 
lie mortgaged premises for condition broken. 

6. Lapse of time does not raise the presump- 
tion of payment if proceedings have been taken 
to foreclose the mortgage, or if the mortgagor 
and his heirs have never resided within the state. 

Ejectment [by George A. Kibbe against Al- 
fred Thompson and Joseph H. Dana] for the 
recovery of the northwest quarter of section 

II, township 14, north of range 8, east of 3d 
P. M., situated in Bureau county, in this dis- 
trict. 

William G. Goudy and R. K. Turner, for 
plaintiff. 

George O. Ide and T. G- Frost, for defend- 
ants. 

The fact that the mortgaged lands are not 
specially described in the decree does not af- 
fect the jurisdiction, if the lands can be iden- 
tified by extrinsic evidence. Zimmennan v. 
Zimmer^ian, 15 III. 84; Bellingall v. Duncan, 
3 Gilman, 477-481. The jurisdictional facts 
as to who were the parties and what the sub- 
ject matter was, may appear from different 
parts of the record, and in any part. Galena 
& C. U. R. Co. V. Pound, 22 111. 399, 415; 
Shute V. Chicago & M. R. R. Co., 26 111. 436. 
At law in Illinois, the mortgagee is the own- 
er of the fee and can bring ejectment, or if in 
possession defend under the mortgage as a 
muniment of title. Carroll v. Ballance, 26 

III. 9, 17. The legal title of the mortgagee 
at his death descends to his heirs, and they 
or their grantee can defend or sue under the 
mortgage. Brown y. Mace, 7 Blackf. 2. The 
limitation laws of Illinois of 1827 do not bar 
the mortgagee's right of entry, when neither 
the mortgagor nor his heirs ever resided in 
the state. Ghenot v. Lefevre, 3 Gilman, 637; 
Vanlandingham v. Huston, 4 Gilman, 125, 
128. No presumption of payment of the debt 
from the lapse of twenty years arises, where 
neither the mortgagor nor any one claiming 
under him has been in possession, and the 
land has been vacant and unoccupied. JIo- 
reau v. Detchemendy, IS Mo. 522; Chouteau 
V. Burlando, 20 Mo. 482; Brobst v. Brock, 10 
Wall. [77 U." S.] 519, 534. Even though the 
mortgage may have been paid, the defense 
can be arrested only in equity and not in 
ejectment- Brobst v. Brock, Id. 519. 

BLODGETT, District Judge. The plaintiff 
claims to derive title from the United States 
by the following chain of conveyances. 
First: A patent from the United States to 
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David Leighton, dated August 5, 1818, con- 
veying the land in question to the said Leigh- 
ton for his service as a soldier in the war of 
1812. Second: A deed from Leighton to 
John B. Abbott, dated September 20th, 1818, 
conveying the land in question to Abbott. 
Third: A power of attorney from John B. 
Abbott and others to Abraham Beck, of St. 
Louis, Missouri, authorizing him to sell and 
convey any land which he (Abbott) had in 
the state of Illinois; a warranty deed from 
John B. Abbott, by Beck, as his attorney in 
fact, to William M. O'Hara, dated September 
12, 1820, conveying the land in question, and 
recorded in Pike county, in this state, May 
9th, 1821. Fourth: A deed from Abraham 
Harrel and Helen O'Hara Harrel his wife, to 
the plaintiff, dated May 2d, 1868, conveying 
all lands in the state of Illinois in which Mrs. 
Harrel had any title or interest Fifth: The 
plaintiff also puts in evidence a deposition 
made in this case by Mrs. Helen 0'Bte.ra Har- 
rel, in which she testifies that she is the sole 
child and hclr-at-law of William M. O'Hara, 
formerly of St. Louis, and who is the grantee 
in the deed of September 12tb, 1820, from 
Abbott. . 

It is admitted by the defendants that this 
chain of conveyance makes a prima facie 
case for the plaintiff; and that the plaintiff 
will be entitled to a verdict at your hands 
unless the title set up by the defendants shall 
be held to be the paramount and better legal 
title as against the plaintiff's claim. 

The title thus set up by the defendants 
consists of a mortgage bearing date April 
13th, 1821, given by William M. O'Hara and 
Susan his wife to John P. Cabanne, of St. 
Louis, Missouri, of sixteen quarter sections 
of land in the military tract of Illinois, among 
which is the land in question, to secure the 
payment of three promissoiy notes for $1,- 
697.78 each, dated on the 9th day of Septem- 
ber, 1820, and payable in seven, ten, and 
twelve months after date. And also a decree 
by which it is claimed that the equity of re- 
demption of the said mortgagor was fore- 
closed, entered in the circuit court of Pike 
county in this state at the October term of 
said court for the year 1822. Second: A deed 
from the heirs at law of John P. Cabanne to 
John P. Sarpey, dated January 2Sth, 1854, 
conveying the land in question, with other 
propei'ty. Third: A deed from John P. Sar- 
pey to Lucien D. Cabanne, dated March 19th, 
1855, conveying the same land. Foui-th: 
A deed from Lucien D. Cabanne to the de- 
fendants, dated April 18th, 1856, conveying 
to them respectively to one the east half, and 
the other thp west half, of the quarter sec- 
tion in question. 

The defendants also put in evidence a tax 
deed by the sheriff of Bureau county to the 
defendant Thompson, dated February 9th, 
1850, for the whole quarter, and a deed from 
Thompson to Dana of the half of this land 
claimed by Dana. It is admitted that the 
defendants took possession of the land in 
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question some time in 1857 under the tax 
deed, and have continued in actual possession 
ever since, and that since they have so been 
in possession they haye paid the taxes on 
said land and have claimed title under said 
tax deed; and since the deed from Lucien D. 
Cabanne they also claim title under the Ca- 
banne deed. 

As explanatory and auxiliary to this mort- 
gage and decree, the defendants also offer in 
evidence another mortgage, dated September, 
1820, from William M. O'Hara and Susan his 
■wife of St. Louis, Missouri, to John P. Ca- 
banne, to secure three notes of the same 
amount, made by O'Hara and Collett, the 
makers of the notes described in the other 
mortgage, upon fifty quarter sections of land 
in the state of Illinois, between the Illinois 
and Mississippi rivers; and also certain or- 
ders made by the Pike county circuit court at 
the April and October terms, 1822, and April 
term, 1823, in the said foreclosure suit and 
other suits pending in that court. 

The object of this testimony was twofold: 
First: To show that the Pike county circuit 
court had jurisdiction of the persons of the 
defendants in said suit; and, second: To iden- 
tify the tract of land in question as part of 
the propertj'^ affected by said decree. 

The fii-st question, that of jm-isdiction, was 
one of law for the court; and as I have al- 
ready told you, I am satisfied that the record 
of the proceedings of said court, when all 
taken together, showed jurisdiction in that 
court to enter said decree, and that the same 
is binding upon the children and heirs-at-law 
of William M. O'Hara, who was then de- 
ceased. 

The several questions as to how far the 
evidence adduced identifies the land in ques- 
tion With the said judicial proceedings, is 
one of fact to be determined by the jury; 
that is to say, does it appear as a matter of 
fact that the decree of foreclosure in the case 
of Cabanne v. O'Hara [unreported], entered 
at the October term, 1822, of said Pike coun- 
ty circuit court, included and was intended to 
apply to the land now in controversy? Or, 
in other words, were those two mortgages 
the subject matter of that decree? If they 
were, then the land in controversy was in- 
cluded in the decree, because one of the mort- 
gages (that of April 13th, 1821). specifically 
describes and covers this land. The decree 
does not in terms d^cribe the land; but 
there is a well-known rule of evidence often 
invoked and applied in construing deeds and 
judicial proceedings, that that is certain and 
definite which refers to matter by which it 
can be made certain and definite. It must 
be obvious to you that unless the land to be 
afi;ected by the decree is described fully and 
clearly in the decree itself, or unless the de- 
cree makes reference to something outside of 
itself, by reference to which we can ascer- 
tain what land is meant, the decree must be 
held void for indefiniteness. 

It will be important for me to call your at- 



tention to some of the indicia by which it is 
claimed by the defendants that the connec- 
tion between this decree and the mortgage 
of 1821, which covers the land in question, is 
made out. First: The foreclosure is of two 
mortgages covering sixty-six quarter sections 
of land. The two mortgages were given by 
O'Hara and wife to Cabanne, and were upon 
an aggregate of sixty-six quarter sections; 
one being of sixteen quarter sections and the 
other of fifty quarter sections. Second: The 
amount found due by the said decree on the 
said two mortgages is nearly the amount 
which would have been due on the two mort- 
gages offered in evidence; that is, if they 
were both given to secm-e the same debt. 
Third: The said William M. O'Hara's wife's 
name was Susan, and this suit is against Su- 
san O'Hai-a, widow of William M. O'Hara, 
deceased, as well as the children and heire- 
at-law of the said William M. O'Hara. The 
pi'oof by both parties shows that the said 
William M. O'Hara was dead at the time 
these proceedings were taken in this suit. 
Fourth: That there were infant defendants, 
and the said O'Hara had children who were 
then infants and would have been necessaiy 
parties defendant to the said suit to foreclose 
this mortgage. Fifth: That the said suit 
was against the widow and heirs-at-law of 
William M. O'Hara, and all the defendants 
were non-residents; which corresponds with 
the condition of the O'Hai-a widow and heirs 
at this time. 

If, then, from these indicia which I have 
suggested, and any others which may occur 
to your own minds from the evidence, you 
are satisfied that the land in question was 
one of the sixty-six quarter sections described 
in the said decree, then I instruct you: 

First; That the said decree is a judicial 
finding that default had been made in the 
payment of the indebtedness secured by said 
mortgage of April 13th, 1821, and Cabanne 
and his heirs had thenceforth the right to 
enter on the premises for condition broken 
against the heirs of O'Hara and those claim- 
ing under them. 

Second: That the equity of redemption of 
the O'Hara heirs was cut off and foreclosed 
by said decree, unless they showed cause 
against said decree within one year after they 
severally arrived at the age of twenty-one 
years, which time has elapsed, and there is 
no evidence that they offered to show such 
cause, and their equity of redemption being 
thus cut off, said O'Hara heirs, or the plain- 
tiff, who is the grantee of said heirs, has no 
legal title in said land, and at most has only 
an equitable right to redeem through a court 
of chancery. 

Third: I further instruct you that after the 
breach of the condition of said mortgage, by 
failure to pay the indebtedness secured, the 
legal title to said land, together with the 
right of the possession thereof, thereby, vest- 
ed in the said Cabanne, and he, or his heirs, 
had the right to enter into such possession 
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of the mortgaged premises, and that the same 
right inures to the grantees of the heirs of 
the said Cahamie;* and that the deeds intro- 
duced in evidence by the defendants, from 
the Cabanne heirs to Sarpey, and from Sar- 
pey to Lucien D. Oabanne, and from Lucien 
D. Cabanne to the defendants, show a legal 
title under said mortgage in the defendants 
paramount to the title adduced by the plain- 
tiff. 

It is objected on the part of the plaintiff, 
that from the lapse of time it must be pre- 
sumed that this mortgage has been paid; and 
that the defendants can therefore assert no 
right to possession under it. That might be 
true perhaps, if no proceedings had been tak- 
en to foreclose the mortgage; but upon the 
view which I have taken in regard to the va- 
lidity of the record of foreclosure, I think 
that Cabanne and his heirs or their grantees 
cannot be presumed to have received pay- 
ment of -this debt; but that the affirmative 
of that fact must be established by the plain- 
tiff if he would defeat the decree entered. 

I further instruct you upon this pouit that 
such presumption does not arise in this ease 
if you shall be satisfied from the evidence 
that said William M. O'Hara and his heirs 
had never resided in the state of Illinois so 
as to become bound by the limitation laws of 
this state. 

The jury brought in a verdicc of not guilty. 

[N.OTE. The case of Hibbe v. Dunn, Case No. 
7,753, also decided for the defendant, involved 
almost identically the same questions as this 
case. In neither case does the court consider 
directly the effect of the statute of limitations. 
Upon appeal of Elibbe v. Dunn, the supreme 
court decided that the complainants are barred 
by the statute of limitations, but did not consid- 
er the questions considered by the court in these 
two cases. See note to Case No. 7,753.] 
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Case "No. 7,755. 

KIDD V. SPENOE et al. 

[4 Fish. Pat. Cas. 37.] i 

Circuit Court, S. D. New York. June, 1859. 

Patents— Bonnet Frames— Claisi Covering 
Whole— Infringement of Part. 

1. Although the plaintiff might have claimed 
something different from what he has claimed, 
the court must, in the construction of the patent, 
be governed entirely by the claim he makes. 

[Cited in Dennis v. Cross, Case No. 3,792.] 

2. Kidd's claim for "making ladies' bonnet 
frames of two thicknesses of cape lace, substan- 
tially as and in the manner, specified," when con- 
strued by reference to the "specification, is not a 
claim for the use of double cape lace in making 
any portion of a bonnet frame less than the entire 
frame. 

This was an action on the case, tried by 
Judge Ingersoll and a jury, to recover dam- 
ages [from Jasper Spence and others] for 
the infringement of letters patent [No. 19,- 
932] for an "improvement in bonnet frames," 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



granted to plaintiff [Whitten E. Kidd] April 
13, 1858. The invention, as described and 
claimed, was as follows: "I cut out two 
thicknesses of cape net to make the front 
b, two others to make the crown c, and two 
others to make the tip d; but for greater 
expedition I cut some twenty. Having cut 
the parts I take three thicknesses of tlie 
material known as buckram, moisten one of 
them with water by rubbing it over with a 
soft brush dipped in water, and lay it be- 
tween the other two dry ones. On these I 
pile twenty (more or less) thicknesses of 
the cape net, cut as before stated, and on 
top I lay three thicknesses of buckram, pre- 
pared in like maimer as those below. On 
the top I pile another batch of pieces of 
cape net, and so proceed until I get the de- 
sired quantity. I then lay on the top a 
board with a slight weight, to make a slight 
pressure, and let it remain over night, when 
the whole will be found slightly moistened. 
The next day I take the pieces, two at a 
time, and subject them to pressure between 
heated molds of the required configuration, 
by which they assume the figure desired, 
and the two thicknesses unite where they 
come in contact" Claim: "Making ladies' 
bonnet frames of two thicknesses of cape 
lace, substantially as and in the manner 
specified." At the trial it appeared that bon- 
net frames of double thickness buckram, 
composed of three parts, viz: front, band, 
and tip, each formed separately in hot dies, 
and the three then put together by pressing 
them on a block with a hot iron, had long 
been known; also, that entire bonnet frames 
of double thickness cape lace had been ex- 
tensively made and sold in the city of New 
York seven years previous to the date of 
the patent, and that tips for bonnet frames, 
of double thickness cape lace, had been man- 
ufactured in the city of New York by the 
same mode described in the patent, and had 
been made into bonnet frames and sold in 
quantities in the year 1847. Upon this state 
of facts the counsel submitted to the court 
their views upon the construction of the 
patent 

J^ D. Stevenson, C. M. Keller, and W. 
Curtis Noyes, for plaintiff. 

C. N. Bovee, J. W. R. Bromley, and E. W. 
Stoughton, for defendants. 

INGERSOLL, District Judge. This patent 
is not for the iise of double cape lace in 
making bonnet frames. It is not for mak- 
ing a part of a bonnet frame of double, cape 
lace. X think it appears clearly from the 
patent what was granted, or, more properly 
speaking, what the language of the patent 
purports to grant. Although he might have 
claimed something different from what he 
has claimed, I must, in the construction of 
the patent, be governed entirely by the claim 
that he makes. He begins by stating that 
he has invented a new and useful improve- 
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[Drawings of Patent No. 19,933, granted April 13, 1853, to W. B. Kidd. Published irom the roetwda of 

the United States patent office.] 




ment in tlie method of mating bonnet frames 
of eape net, that his improvement is a 
method of making ladies' bonnet frames of 
cape net; and then he goes on and describes 
what he considers as ladies' bonnet frames, 
when made; and he refers to the drawings 
with a view of making his ideas more clear 
and distinct. He refers to a drawing in 
which he describes what he means by a bon- 
net frame, according to his improved method, 
and that is the figure marked as figure 1, 
which figure 1 includes front, band, and tip. 
These, when united, he understands, aecofd- 
ing to his description, to be the bonnet frame. 
And he afterwards goes on and describes the 
particular parts composing this bonnet frame, 
which particular parts he represents in fig- 
ures 4, 5, and 6, and which figures 4, 5, and 
6 are separate views of the pieces as cut, 
for making the front, crown, and tip. 

Then he goes on and describes how bonnet 
frames have been heretofore made, and the 
objection that has been had to bonnet frames 
made of cape lace, previous to his inven- 
tion, which objection (that is, the great ob- 
jection) is the use of the wire to keep them 
in shape; and describes and sets forth the 
means which he uses, and states that they 
can be kept in shape and made lighter by 
the method which he adopts. He describes 
how the separate parts are formed and then 
how the separate parts are united, and he 
concludes: When the frame is thus formed 
and made with lace, it is much lighter than 
that made heretofore, more elastic, and if 
pressed out of shape it wiU spring back, 
by reason of this elasticity, easier than when 
made of a single wire. 

He speaks of the bonnet frame which he 
has patented as a frame composed of these 
three several parts; and what he claims 
as his invention is, and what is secured to 



him by his patent, or rather what is pur- 
ported to be secured to him by his patent, 
is the method of making these bonnet frames 
of two thicknesses of what he calls cape 
lace, substantially as in the manner specified. 
Xt is clear that he could not have obtained a 
patent that would have been of any avail 
to him, if he had a patent for the use of 
double cape lace in making a bonnet frame, 
because, in 1847, it was thus used as part 
of a bonnet frame, to wit: the tip; and he 
does not pretend to patent the particular 
parts, but he patents the whole thing — a 
bonnet frame — ^that which he denominates 
and which he describes to be bonnet frame. 
I think that is the construction which must 
be put upon this patent; and that the only 
question for the juiy to determine, under 
this view of the case, would be whether 
the defendant has, by the method which 
he has adopted, to wit: the method of mak- 
ing a crown of this double cape lace, and 
then completing it by making a front with 
wires and single lace sewed upon them and 
attached to the a-own; whether that is a 
substantial adoption of the method described 
by the plaintiff. 

If it is a substantial adoption, if it is sub- 
stantially the bonnet frame as described by 
the plaintiflf, why then it will follow that 
it is a substantial infringement of the meth- 
od described by the plaintiff of making bon- 
net frames. If it is not a substantial adop- 
tion of the method described by the plain- 
tiff of making bonnet frames, it can not 
be considered as any violation of the pat- 
ent. Whether it is a substantial adoption 
of it, I consider to be a question of fact for 
the jury to determine. 

Upon hearing the constraction given by 
the court to the patent, the counsel for the 
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plaintiff conceded that the verdict should be 
for the defendant, and the jury found ac- 
cordingly. 



Case nSTo. 7,756. 

KIDD et al. v. SWARTWOUT. 

[10 Hunt, Mer. Ma^. 81.] 

Circuit Court, S. D. New York, Nov., 1843. 

Customs Duties— Fkee Entry— American Prod- 
ucts— Beimportation. 

[1. The inference is against a party claiming 
that imported goods are Amerian products, en- 
titled to entry free of duty, under act of Ivyy, 
§ 47 (1 Stat. 662)]. 

[2. The right under act of 1799, § 47 (1 Stat. 
662) to reimport exported American products 
free of duty, is not affected hy a sale of a part 
thereof in a foreign port.] 

[This was an action by Benjamin Kidd and 
others against Samuel Swartwout, collector, 
to recover duties wrongfully exacted.] 

BETTS, District Judge. In 1836, the plain- 
tiffs, through Grinnell & Minturn, their 
agents, purchased and shipped a quantity of 
wheat and flour from New York, consigned 
to George "Wilde & Co., of I^ondon, to be sold 
for their account Upon its arrival in London 
it was entered at the custom-house, where it 
continued under the custom-house lock and 
key. It appeared that the sale was lost in 
London, and it was reshipped by George 
Wilde & Co., and consigned to Grinnell, 3klin- 
turn & Co, On its arrival in New York, the 
consignees claimed to have it entered as 
American produce. The collector, however, 
refused, on the ground that it had changed 
hands, and compelled Grinnell, Minturn & 
Co, to pay the duties on It, amounting to $3,- 
436.29, .Mr. Grinnell entered a protest at 
the time, and the present action is brought to 
have refunded those duties. 

After the -plaintiffs' counsel had closed his 
case, the district attorney stated that he did not 
intend to make any defence, except merely to 
see that the plaintiffs had made out their case, 
and, if so, he had no objection to their getting 
a verdict, and having those duties refunded. 
He said the question here turned on the con- 
struction of the 47th section of the act of 
1799, in relation to American produce sent out 
of this country, and afterwards reshipped. 
He then read the section alluded to, which 
stated that, on American produce brought 
back, no duty should be demanded, provided 
certain regulations therein mentioned were 
complied with. He thought the identity of 
the flour was not sufficiently proved, nor was 
there any evidence of those regulations being 
complied witli. Judge BETTS charged that, if 
it were American wheat and flour, it was the 
duty of the party claiming here to show that 
it was so; and, next, to show that it was re- 
turned in the same condition as it was when 
it went from this country. The act of 1799 
referred the matter to the custom-house offi- 
cers, the collector and the controller, and it 
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was for them to be satisfied as to whether 
the requirements of that act were complied 
with, and they are the proper parties to as- 
certain these facts. The evidence of identity, 
and of a compliance with the regulations 
pointed out by the act, is sufficient; and the 
principal question is one of law, whether the 
sale of a portion of the goods changed their 
American ehai-acter. Judge BETTS intimated 
his opinion that the act would not bear that 
construction. The jury found a verdict for 
the plaintiff, without retiring, of $4,915.63, 
including interest 



Case K"o. 7,757, 

KIDWELL V. HOUSTON & G. N. RY. GO. 

[3 Woods, 313.] 1 
Circuit Court W- D. Texas. April Term, 1877. 
Railroati Company— Liability fob Negltgescb 
—Master and Servant— Fellow Servant- 
Habitual Negligence— Vice Principal, 

1. Where the servant of a railroa'd company 
sues for an injury caused hy a defective car, 
there must be an averment that the car was de- 
fective when placed upon the road, or if it subse- 
quently became defective, that notice of the de- 
fect was brought home to the company. 

[Cited in Southern Pac. Co. v, Burke, 60 Fed. 
715, 9 0, C. A. 229.] 

2. A notice of the defect to the car inspector 
and master mechanic would only tend to show 
negligence of duty on their part, and they be- 
ing fellow-servants of the plaintiff, no cause ot 
action could be based on such negligence. 

3. Notice of the habitual negligence and gen- 
eral bad habits of a ear inspector, brought home 
to the master medianic of a railroad company, 
will not make the company liable for an injury 
to another servant of the company, resulting 
from the negligence of the car inspector, unless 
it is shown that power was conferred by the 
company upon the master mechanic to employ 
and discharge the car inspector. 

Heard upon demurrer to the declaration. 
The plaintiff [William A. Kidwell] being a 
servant of defendant [the Houston & Great 
Northern Railway Company] as an assistant 
yard master, sued for injuries alleged to have 
been received by him by reason of the neglect 
of the defendant in keeping in use and run- 
ning a certain defective car, which he attended 
to, etc. He admitted that he knew of the 
defect alleged to exist therein, but averred 
that before the accident happened the car in- 
spector, whose business it was to report the 
defect to the master mechanic, was duly 
notified of the same, as was also the master 
mechanic, but they both failed and neglected 
to have said defective car retired or x-epaii-ed; 
and, further, that said master mechanic was 
advised of the habitual negligence and gen- 
eral bad habits of the car inspector, and fail- 
ed to discharge him, etc., and that thereby 
the defendant became responsible to plaintiff. 
The defendant demurred to the declaration 
in which the foregoing facts were set forth 
as a cause of action. 

1 [Reported by Hon. William B. Woods, Cir- 
I cuit Judge, and here reprinted by permission,] 
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John C- Eoljertson and W. S. Herndon, for 
plaintiff. 

Tignal W, Jones and Jolm L. Henry, for 
defendant. 

DTJVAL, District Judge. The defendant 
demurs generally to the petition. This raises 
the question whether, admitting the truth 
of its averments, the defendant is, in law, 
liable. The great weight of authority, both 
in this country and in England, seems to 
have established the general rule that a rail- 
road company is not liable to one of its em- 
ployes or seiTants for an injury occasioned 
by the neglect of any of his co-servants em- 
ployed in the same general business of oper- 
ating the road, even though the negligent 
seiTant may have been superior to the one 
injured in his grade of employment, provided 
the company has, in the first instance, pro- 
cured good and sound machinery, and pro- 
vided skillful and competent employes to 
work it. 

In the case at bar, there is no averment 
that the car in question was defective when 
furnished by the company, nor is there any 
averment that its subsequent defect was 
made known to the company, unless a notice 
thereof to the car inspector and master me- 
clianic can be considered as such. But in the 
absence of any avei-ment that they, or either 
of them, ever reported such defect to the com- 
pany or its superintendent, the company can- 
not be held liable on this groimd. 

It is contended by plaintifE's counsel that 
the averment in the petition, charging that 
the "master mechanic was advised of the 
habitual negligence and general bad habits 
of said car inspector, and that he failed and 
refused to discharge him," takes this case out 
of the general rule, as being equivalent to a 
chai'ge that the company had employed an 
unskillful or incompetent car inspector. 

If the petition had averred directly and 
affirmatively that the car inspector employed 
by the company was not a man of com- 
petent skill and prudence, and was carelessly 
and negligently employed by the company, 
I think this would have been sufficient on 
demurrer, because the defendant was bound 
to use reasonable diligence in the employ- 
ment of skillful and prudent servants. But 
the averment is not that he was "incompe- 
tent," but that the master mechanic was ad- 
vised that he was habitually negligent and of 
general bad habits. This may be admitted, 
and still he msiy have been very skillful and 
competent for his business. The charge, thus 
vaguely made seems to me only to amount to 
a charge of negligence on the part of the 
master mechanic in not reporting the char- 
acter of the car inspector to the officei"s of the 
company, and does not, therefore, constitute 
an exception to the general rule that a rail- 
road company is not liable to one of its em- 
ployes for the mere negligence of another 
employe. 
It does not appear that the master ma- 



chinist was anything more than a fellow- 
servant of the car inspector and the plaintiff, 
without the power of appointment or re- 
moval. Under these circumstances the de- 
fendant company could not be made liable. 
Hard v. Vermont & C. R. Co., 32 Vt. 473; 
Wonder v. Baltimore & O. R. Ck)., 32 Md. 
411; Robinson v. Houston & T. Cent. Ry. 
Co., 46 Tex. 540. 
The demurrer must be sustained. 



Case Ko. 7,758. 

KIDWELL V. MASTERSON. 

[3 Cranch, 0. C. 52.] i 

Circuit Court, District of Columbia. JIarch 28, 
1827. 

Pkacticb is Equity — MoTiorr to Dissolve Is- 

JuxcTioN — Adequate Remedy at Law — 

Equity of Compi/Aist. 

l._A court of equity will at any time, upon 

motion and notice, dissolve an injunction, for 

want of equity in the bill. 

2. A court of equity will not grant relief up- 
on grounds of which the complainant might have 
availed himself at law. 

3. Before a court of equity will stay a judg- 
ment at law, it must see clearly that the com- 
plainant has equity on his side. 

Bill in equity to stay a judgment at law 
[Case No. 9,269] rendered upon an award of 
arbiti-ators. An injunction had been granted 
by one of the judges in vacation; and Mr. 
Mai'bury, having given notice to the com- 
plainant, now moved to dissolve the injunc- 
tion, for want of equity in the bill. The bill 
after stating the original merits of the case 
at law, alleges that the arbitrators promised 
the complainant that they would not proceed 
to make an award, and would return the pa- 
pei-s; notwithstanding which they did proceed, 
and made an award, which was returned to 
the court; of which he was informed by his 
solicitor, who filed exceptions, which were 
overruled, and judgment was rendered upon 
the award. That he was and still is unable 
to prove that promise, unless by the arbitra- 
tors themselves. It also alleges other im- 
proper conduct on the pai-t of the arbitrators. 

Mr. Marbury, for defendant, contended that 
this is not a ground of equitable jurisdiction, 
because the court of law which rendered the 
judgment upon the award was fully author- 
ized by the act of Maryland of October, 1778, 
e. 21, §§ 8, 9, to give relief in such a case upon 
the return of the award. The words or tue 
act are that, "if it shall appear to the justices 
of the court to which any such award shall 
be returned," "that the same was obtained 
by fraud or malpractice in, or by surprise, 
imposition, or deception of, the arbitrators, 
or without due notice to the parties, or their 
attorney or attorneys, the said court may 
set aside such award, and refuse giving judg- 
ment thereon." The bill does not state any 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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reason why the complainant did not apply to 
the court of law for relief. 

Mr. Swann, for complainant, contended 
that the arhitrators did not do justice to Kid- 
well, and went into the merits of the original 
dispute between the parties, and contended 
that fraud, malpractice, surprise, imposition, 
and deception, are clear and original grounds 
for relief in equity, and that their being also 
made by statute grounds of relief by the court 
of law does not oust the court of equity of 
its original jurisdiction; and equity will give 
relief if the arbitrators have mistaken either 
the fact or the law. Corneforth t. Geer, 2 
Vern. 705; Montefiori v. Montefiori, 1 W. Bl. 
364; Anon., 3 Atk. 644; Morgan v. Mather, 
2 Ves. Jr. 15; Tillotson v. Cheetham, 2 Johns. 
63; Young v. Walter, 9 Vcjj. 364. 

Mr. Marbury, in reply, cited ITetherstone 
V. Cooper, 9 Ves. 67. See, also, Kampshire 
V. Young, 2 Atk. 155. 

CRANCH, Chief Judge. If the arbitrators 
promised the complainant that they would 
not proceed to make an award, and did after- 
wards proceed to rnake an award without 
notice to the complainant; such an award 
was obtained by malpractice in the arbitra- 
tors, and the court of law might haye set it 
aside. No sufficient reason is shown in the 
bill why the complainant did not apply to 
that court to do so. He suggests as a rea- 
son, that he could not prove the promise, ex- 
cept by the arbitrators themselves. But their 
testimony was as easily obtained in a court 
of law as in a court of equity. No principle 
is better settled than that, if a party has a 
full remedy at law, he has none in equity. In 
the case of Young v. Walter, 9 Ves. 364, the 
point decided was, that if the parties refer 
to a person to decide all matters in difiEerence 
according to law, and he means to decide 
according to law, and mistakes, the court will 
set that right; but if a distinct question of 
law, and nothing else, is referred, and the 
parties choose to say they will not take the 
decision of the court, but will take whatever 
an arbitrator shall say is the law between 
them, why may they not so agree? But in 
Fetherstone v. Cooper, 9 Ves, 67, where the 
objections to the award were within the juris- 
diction cf the court of law in which the ref- 
erence was made, the lord chancellor said.— 
"An application might have been made to 
the court of king's bench at any time for 
the reasons in the bill; for there is no rea- 
son in the bill upon which the jurisdiction 
of that court (call it legal or equitable) would 
not as much attach as the jurisdiction of this 
court." "But it is material whether the case 
is brought here upon those grounds, the dis- 
cussion of wtuch is peculiar to courts of 
equity, or additional to those which might 
have been stated to the court of law. With- 
out saying this jurisdiction is shut out, the 
circumstance of not applying to the court of 
law is a fair ground for this court to deal 
less actively for a person who could have 
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relieved himself at law, than where the bill 
brings forward additional grounds, or grounds 
peculiar to this court" The bill states that 
the award was made by the arbitrators, "un- 
der a mistaken impression of the facts as 
well as the law," but does not set forth in 
what particulars; so that the court cannot 
see whether those facts, or that law, mis- 
taken by the arbitrators, were material to the 
cause. Before the court of equity will stay 
the judgment at law, it must see clearly 
that the complainant has equity on his side. 
This allegation being the only one in the 
bill which would afford a ground of relief 
peculiar to a court of equity, and not being 
stated with so much certainty as to enable 
the court to see that the mistake was ma- 
terial, the court must dissolve the injunc- 
tion. 
Injunction dissolved, March 28, 1827. 



KIDWELIi (MASTERSON v,). See Case No. 
9,269. ^^^ 

Case ISTo. 7,759. 

KIEF et al. v. The LONDON, 

[Newb. 6; 1 6 McLean, 184.] 

District Court, D. Michigan, Oct Term, 1854, 

Practice in Admibaltt — Seamejt's Wages— Cer- 
tificate OF CoMiiissioNEK— Residence of 
Judge Shown on Certificate, 

1. The sixth section of the act of congress of 
1790 [1 Stat 133] confers power on the judge 
or justice to issue summary process in the 
cases specified; and the court will not look be- 
3'ond the certificate of such oflacer for the au- 
thority of the clerk to issue the process pre- 
scribed; but such certificate must show on its 
face that the commissioner had authority to act. 

2. Two seamen, being discharged from the 
steamer London, at the port of Detroit, made 
oath before a United States commissioner, of the 
amount due them as wages, who certified the 
same to the district clerk; on which a summons 
was issued, directed to the master of the vessel, 
to show cause why proceedings should not be 
forthwith instituted against the vessel, 

3. The principal objection to the process was, 
that the certificate upon which it was based did 
not state the residence of the district judge, or 
that he was absent from his residence in the 
city of Detroit, where the admiralty court was 
held [because of its failure to so state it is held 
that the proceedings are void and should be set 
aside]. 

The libelants [Kief and Long] were two 
seamen who served upon the steamboat Lon- 
don; who had been discharged at the port of 
Detroit, They made application to the clerk 
of this court as a commissioner, for summons 
against the master of the vessel to show 
cause why admiralty process should not issue 
against the steamboat, under the summary 
provisions of the 6th section of the act of 
1790. The clerk acting as commissioner, 
certified to the clerk, that sufficient cause of 
complaint existed, whereon to found admi- 
ralty process. An attachment was then is- 

1 [Reported by John S. Newberry, Esq.] 
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sued, placed in the hands of the marshal, 
and the steamboat was seized. The claim- 
ants filed exceptions to the proceedings in 
seven allegations, which were argued at 
length. 

Sidney D. Miller, for lihelants. 
Hunt «& Newberry, for respondent. 

WrLKIIsTS, District Judge. A motion is 
made, on the part of the claimants of said ves- 
sel, to quash the writ issued in this case, and 
all subsequent proceedings, on seven distinct 
grounds set forth in the application. The 
process was issued by the clerk of the dis- 
trict court against the vessel, on the certifi- 
cate of a commissioner of said court, stating 
that there existed sufficient cause of com- 
plaint, on behalf of complainants, on which 
to found admiralty process, under the sum- 
mary provisions of the sixth section of the 
act of 1790 [1 Stat 133]. The first six ex- 
ceptions taken, embrace objections to the 
regularity of the proceedings before the com- 
missioner, the service of the summons, and 
the sufficiency of the case made before that 
officer, as the basis of the certificate. Into 
these matters the court will not inquire. The 
statute clothes the judge or justice with pow- 
er in the premises, and this court will not 
look beyond the certificate, as conferring au- 
thority on its clerk to issue the process. But 
although the court will not look beyond, it 
will look at the certificate, in order to ascer- 
tain whether the exigency specified in the 
statute existed; or, in other words, whether 
there was a statutory authority for the pro- 
cess. 

The object of the law is the speedy adjust- 
ment and recovery of seamen's wages, and at 
the same time to prevent vexatious litigation. 
With this view, the statute provides, that "if 
the wages be not paid within a specified pe- 
riod, or any dispute -shall arise in regard 
thereto, it shall be lawful for the judge of 
the district wherein the vessel is moored, to 
issue a summons for the master to appear 
before him, and show cause why proceedings 
should not be forthwith instituted against 
the vessel, according to the course of admi- 
lalty courts, for the recovery of the wages 
due." But the statute further provides, "that 
in ease the residence of the judge of the dis- 
trict be more than three miles from the place, 
or he be absent from his place of residence, 
then, in such case, any state magistrate or 
United States commissioner may issue such 
summons, take temporary cognizance of the 
complaint, and certify, if the amount be not 
settled, the subject matter to the disti-ict 
clerk, as the foundation of process in behalf 
of the seamen." Such certificate must be in 
compliance with the statute, or else it is no 
foundation for the action of the clerk. It 
must state the residence of the judge of the 
district, and if that be more than three miles 
from the place, or he is absent from his resi- 
dence at the time the proceedings are insti- 
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tuted before the magistrate, the proceedings 
are regular. 

As the certificate is the only paper placed 
of record in this court, as the basis of pro- 
ceedings here, it must show on its face, that 
the state magistrate or the commissioner had 
authority to act Such is not the character of 
this certificate, and the writ is set aside, and 
the subsequent proceedings. 
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KIBLLEY V. BELCHER SILVER MIN. CO. 

[3 Sawy. 437; i 2 Gent. Law J. 705.] 

Circuit Court I>- Nevada. Sept 20, 1875. 

Master and Servant — Fellow-Servasts. 

1. A servant takes upon himself the ordinary 
risks and perils of the service in which he vol- 
untarily engages. 

2. These ordinary risks include all such as, 
ansmg out of the nature of the work, happen 
notwithstanding the exercise of due care, and, 
also, those arising from the negligence of those 
of his fellow-servants, who are engaged in the 
same department of the master's general busi- 
ness, and who are not his superiors in authority. 

[Cited in Lake Shore & Michigan S. R. Co. 
V. McCormick, 74 Ind. 446.] 

_ 3. The rule which exempts the master from 
liability for injuries caused by one fellow-servant 
to another, does not extend to the case of serv- 
ants serving in distinct departments of the mas- 
ter's general business. 
[Cited in Buckley v. Gould & Gurry Silver 

Min. Co., 14 Fed. 838.] 
[Cited in Bloyd v. St Louis & S. F. Ry. Co. 
(Ark.) 22 S. W. 1090.] 

This is a demurrer to the complaint in a 
suit to recover damages for personal injuries. 
The complaint states that the defendant 
[the Belcher Silver Mining Co.] is, and was, 
a corporation carrying on the business of 
mining in Storey county; that the plain- 
tife [James T. Kielley] was employed by 
the defendant as a laborer in its mine; that, 
at the same time, a large number of miners 
were also employed by the defendant whose 
duty it was to excavate in the mine by means 
of blasts exploded at irregular intervals; that 
these blasts threw rock and earth in all di- 
rections with sufficient force to do great bod- 
ily injury to and kill a person struck there- 
by; that such blasts were put up in and ex- 
ploded by the said miners; that all persons 
approaching a blast about to be exploded 
could have been notified easily thereof and 
warned of the danger, "and it was the duty 
of the defendant so to do; but not regarding 
its duty in this respect, it neglected to give 
plaintifiC notice, but carelessly and negligently 
allowed him, whilst engaged in the employ- 
ment and discharging his duty in tlie said 
mine, to approach so near a point where a 

1 [Reported by L, S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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blast had been put in by the said miners, 
employees of defendant, that when the same 
^vas exploded by the said employees, this 
plaintiff Tvas, by reason of the concussion 
and the rock and earth thrown therefrom 
striking him in the face and upon the body, 
greatly injured, his eyesight being perma- 
nently destroyed, and he receiving other se- 
rious injuries." The point raised by the de- 
murrer is, that the plaintiff and the persons 
exploding the blast were fellow-servants, en- 
gaged in a common employment, though in 
different branches, and the defendant is not 
liable to plaintiff for any negligence of his 
fellow-servants, nor for any injury spring- 
ing therefrom. 

Lewis & Deal, for plaintiff. 

Whitman & Woo 3, for defendant. 

Before FIELD, Circuit Justice, and EDELL- 
YER, District Judge. 

BY a?HE COURT (HILLTER, District 
Judge). That the defendant, as a corpora- 
tion carrying on the business of mining, is 
liable for torts is well settled. Fowle v. 
Alexandria, 3 Pet. [28 U. S.] 490. And since, 
as such corporation, it can act by means of 
agents or servants only, it follows that it is 
liable to thir-d persons for the tortious acts of 
its agents and servants. [In this respect it 
differs from a natural person who can act and 
commit torts personally.] 2 But the sei-vants 
of a corporation are no more and no less than 
the servants of a natural person, and in both 
cases whatever is negligently done or omitted 
is, as to the public, the employer's act. [Rail- 
road Co. V. D erby] 14 How. [55 U. S.] 46S. It is 
also established law that a master is respon- 
sible to his servant for an injui-y caused by his 
► (the master's) own negligent act. If, then, a 
corporation can, as master, be directly guilty 
of a tortious act to the injury of its sei-vant, 
it is good pleading to charge the injury, as 
the plaintiff has done in this case, to be the 
result of the negligence of the corporation it- 
self, and this consideration might dispose of 
the demurrer adversely to the defendant 
But the argument for the defendant, as we 
understand it, goes further, and asserts that 
the defendant, being a corporation, and in- 
capable of acting except through the agency 
of servants, the complaint shows upon its 
face, sufficiently, that the negligence was that 
of a fellow-servant, for which the plaintiff 
has no remedy; in accordance with what is 
stated to be the settled rule of law in this 
country and in England, namely: that a mas- 
ter is not liable to his servant for the neg- 
ligence of a fellow-servant while engaged in 
the same common employment, unless he has 
been negligent in his selection of the servant 
in fault. Shear. & R. Neg. 101, § 86. 

The doctrine of law which holds a master 
responsible for the acts of his servants is 
embodied in the maxims, qui facit per alium, 

2 [Prom 2 Cent. Law J. 705.] 
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facit per se, and respondeat superior, the for- 
mer being generally applied in matters of con- 
tract, the latter in matters of tort The 
maxim respondeat superior proceeds upon the 
principle that the wrongful act of the serv- 
ant, done in the course of his employment i& 
in contemplation of law, the act of the master 
himself. And the principle is founded upon 
public policy and convenience. The master 
chooses his servant, and directs and controls 
him in his work. It is the master who is do- 
hig the work, through the instrumentality of 
a servant There is obvious justice in holding 
him responsible for injuries done by his serv- 
ants while so engaged, otherwise, the master 
might carry on the most hazardous enter- 
prises through the medium of careless and 
practically irresponsible servants, without 
liability for injuries caused by such servants 
to tliird persons, and, so, these latter be left 
virtually without redress. The master— the 
real cause of the injury in such cases— would 
so be allowed to take advantage of his own 
wrong, in violation of another established le- 
gal principle. The maxim, then, which per- 
mits the injured party to obtain redress from 
the real author of the wrongful act is founded 
in wisdom. This is the plain and undoubted 
rule of law, when the injury is received by a 
stranger. When, however, the injury is done- 
by one fellow-servant to another, an excep- 
tion to the general operation of the maxim, 
has been made. It is upon this exception that 
the defendant relies to defeat plaintiff's ac- 
tion. 

This exception is firmly established in Eng- 
land, and in the United States the general, 
though not universal, current of authority is. 
with the English courts. Whether the rule, 
as quoted above, embracing this exception, is 
law, to the extent claimed, is a question new 
in this court, and one which has never been 
directly passed upon by the supreme court of 
the United States. But the language of the- 
latter court, in two recent cases, shows plain- 
ly that the rule is considered open for argu- 
ment, consideration, and possible qualification. 
Packet Co. v. McCue, 17 Wall. [84 U. S.] 
508; Railroad Co. v. Fort Id. 553. In the 
case of Fort, the court speaking on the gen- 
eral proposition embraced in the rule, said: 
Whether it be true or not we do not propose 
to consider, because, if true, it has no appli- 
cation to this case. Yet the case was one in 
which a youth of sixteen, being employed in 
a machine-shop of the company, lost his arm 
while obeying a direction of Collet under 
whose superintendence he was, to ascend a 
ladder and adjust a belt. Indeed, this case 
cannot be reconciled with the more extreme 
English and American cases, and must be 
considered as in some degree a modification 
of the rule relied upon by the defendant, 
which exempts the master, though the serv- 
ants are employed in different branches of 
the common business or are of different 
grades, the servant injured being under the 
authority of the one causing the injury. The 
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highest courts of Ohio, Kentucky and 'Wis- 
consin have either rejected this rule entirely, 
or riiodified it so as to exclude from its opera- 
tion cases where the servants are in different 
departments of the common business, or the 
servant causing the injury is in authority 
over the injured servant Cleveland, O. & 0. 
R. Co. V. Keary, 3 Ohio St. 201; Pittsburg, 
Ft. W. & C. K. Co. V. Devinney, 17 Ohio St. 
197; Louisville & N. R. Co. v. Collins, 2 
Duv. 114; [5 Am. Law Reg. (N. S.) 265; Gil- 
lenwater v- Madison & L R. Co., 5 Port. 
(Ind.) 339, 7 Port, gnd.) 436;] 3 Chamberlain 
v. Milwaukee & M. R. Co., 11 Wis. 238. In 
Dixon V. Rankens, the court of session of 
Scotland wholly denied the rule, as entirely 
unreconcilable with legal reason. 1 Am. Ry. 
Cas. 569. In Pennsylvania, two of the five 
judges, and in South Carolina three of the 
ten judges -dissent from the leading decision 
affiiTUing this nile. Ryan v. Cumberland 
Val. R. Co., 11 Har. [23 Pa. St.] 384; Mur- 
ray V. South Carolina R. Co., 1 McMul. 387. 

In a case decided in 1867, the supreme 
court of Connecticut, while accepting the rule 
upon the authority of former adjudications, 
use this language in reference to the policy 
upon which it is said to be founded: "With 
respect to considerations of policy, it is by 
no means certain that the public interest 
would not be subserved by holding the su- 
perior, with his higher intelligence, his surer 
means of information, and his power of se- 
lecting, directing, and discharging subordi- 
nates, to the strictest accountability for their 
misconduct in his service, whoever may be 
the sufferer by it. A principal is responsible 
to an employee for his own negligence; why 
should he not be liable for that of his agent, 
over whom the employee has no control and 
of whom he may have no knowledge." 
Burke V. Norwich & W. R. Co., 34 Conn. 474. 
See, also, "V^''aller v. South Eastei-n R. Co., 2 
Hurl. & O. Ill, in note. 

In the present state of judicial decision in- 
quiry may, without presumption, be made 
whether and how far the rule is or is not 
true; especially when we remember that it 
is of recent origin— is, in fact, an exception 
ingrafted upon an ancient maxim of the com- 
mon law, from considerations of public policy 
and convenience, as the rule best calculated 
to protect the rights and secure the safety of 
all between, whom the social relation of mas- 
ter and servant exists. 

On looking into the decisions which support 
the rule, we find they proceed upon the theory 
tliat there is an implied condition in every 
contract of service that the employee takes 
upon himself all the ordinary risks of the 
service, including the negligence of his fel- 
low servants, and that in consideration of as- 
suming such risks the servant receives in- 
creased compensation. 

The justice and policy of this are main- 
tained by these arguments: That these are 

3 LFrom 2 Cent. Law J. 705.] 



perils which the servant is as likely to 
know, and against which he can as effec- 
tually guard, as the master; that they are 
perils which can be as distinctly foreseen 
and provided for in the rate of compensa- 
tion as any others; that where several per- 
sons are employed in one common enter- 
prise, and the safety of each depends much 
on the care and skill with which each other 
shall perform his appropriate duty, each is 
an observer of the conduct of the other, can 
give notice of any misconduct, incapacity or 
neglect of duty, and leave the sei-vice if the 
common employer will not take such pre- 
- cautions and employ such agents as the 
safety of the whole party may require; that 
if we are to teach each agent that for the 
negligence of others resulting in an injury 
to himself he can grasp the treasures of his 
principal, he ceases his vigilance over those 
with whom he works— a bribe is held out to 
him to incur personal risks which he may 
have facilities to render partially harmless 
to him, but which may cany destruction to 
others; and, finally, that the safety of all 
will be better secured by enforcing the rule 
than by giving the servant his action 
against his master. Farwell v. Boston & W. 
R. Corp., 4 Mete. (Mass.) 49; dissenting 
opinion of Spaulding, Judge, in Little Miami 
R. Co. V. Stevens, 20 Ohio 415. This reason- 
ing will not support the rule, unless the gen- 
eral terms "fellow-servants" and "common 
emploj'ment" are taken in a restricted sense. 
The rule requires us to imply certain terms 
not expressed by the parties to be part of 
the contract of service, and the question is, 
how far considerations of public policy and 
convenience authorize courts to go in that 
direction. 

That every servant takes upon himself the 
ordinary risks and perils of the service he 
undertakes, must be admitted as a rule 
founded in justice and sound policy. That 
these ordinary risks include all such as are 
liable to happen in the performance of the 
work he engages to do, although he and his 
fellow-servants discharge their duty and ex- 
ercise due care is also clear. 

Nor will it be denied that, if the seiTant 
has contracted to serve in any specified 
branch or department of his master's gen- 
eral business, he assumes the risks arising 
from the negligence of those of his feliow- 
sei-vants, not his superiors in authority, who 
are engaged in the same department, whose 
conduct he has an opportunity of observing, 
and, against the consequences of whose neg- 
ligence he can thus, to some extent, protect 
himself by the exercise of his own care and 
prudence. But it seems apparent that any 
rule which goes further, and throws upon 
the servant any risks other than those 
which are the natural and ordinary incidents 
of the work he agrees to do, and which he 
might fairly anticipate as liable to accom- 
pany his undertaking, is unjust and inde- 
fensible. Such a rule, we think, is the one 
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in question, when so construed as to include 
in tlie term "fellow-servants engaged in a 
common employment" all who are employ- 
ed by the same master, though laboring in 
distinct and separate departments of his 
business. Carried to this extent, the rule 
relieves the master of a responsibility 
which justice and policy alike require he 
should bear. Among the duties and obliga- 
tions arising out of the relation of master 
and servant, the law regards that of the 
master to provide for the safety of the men 
in his employment as the first and highest. 
It is peculiarly so where, lilie that of min- 
ing, the business is hazardous. This obliga- 
tion includes the exercise of due care in 
the selection of all who are to act for him, 
and requires him at least to see to it that 
those who labor in one department of his 
business are not injured by his chosen serv- 
ants in another. Unless this is so, there is 
no adequate protection to the laborer against 
his employer's negligence; for the work- 
men in one department, having no authority 
over those in another, nor any opportunity 
of observing or influencing their conduct, or 
of guarding themselves by their own care 
and prudence, are defenseless save through 
the watchful care of the master, which can 
be secured only by throwing upon him the 
responsibility of seeing that each depart- 
ment of his business is conducted with due 
care. It is assuming the whole question- 
as to the reason, justice and policy of ex- 
empting the master from liability in such 
cases— to say that such exemption is implied 
from the contract of service; for unless the 
exemption is demanded by reason and sound 
policy, it ought not to be implied. 

The defendant is a coi-poration engaged in 
mining. Prom the trustees down to the 
lowest grade of its employees, all are en- 
gaged in one common object: namely, ob- 
taining gold and silver from the mine. In 
a general sense, they are all fellow-servants 
engaged in a common service. Yet, no 
court, it is believed, has gone so far as to 
say that all these are fellow-servants with- 
in the rule contended for here by the de- 
fendant. If the defendant negligently pro- 
vides insufficient machinery, the negligence 
is necessarily that of some one of its sei*v- 
ants; yet, all the courts agree that it may 
be liable to one of its servants for such neg- 
ligence. So, if there is neglect in selecting 
a servant, it must be the neglect of some 
servant of the corporation; yet, there is no 
doubt that the corporation is liable, if, from 
such neglect, injury results to a fellow- 
servant. In these cases, the servant injur- 
ed, and the one guilty of negligence, are 
not regarded as- fellow-servants within the 
rule. Hence, it cannot be truly said that 
the servant, by his contract of service, im- 
pliedly takes upon himself the risk of in- 
jury from the negligence of all who, in a 
general sense, are his fellow-servants. As 
between some who, in common speech, are 



properly enough called fellow-servants, the 
master's liability attaches; as between oth- 
ers, it does not [The term itself, as used 
in this connection, is badly chosen, and well 
calculated to mislead. For in the light of 
the decisions it does not mean all who are 
employed by the same master to carry out 
a common business, but only such as serve 
together in such connection, and in such ca- 
pacity, that the law exempts the master from 
liabilities for injuries one to another caused 
by negligence.] * Who are to be considered 
fellow-servants, engaged in a common busi- 
ness, within the rule is, in some degree, an 
open question in each case, to be determin- 
ea by the facts of the particular case. But 
there should be some established principle to 
guide us in determining that question, and it 
ought to rest on sound reasoning. The prin- 
ciple which lies at the foundation of the mas- 
ter's exemption in any case, is this: That the 
servant, having voluntarily entered into a 
contract of service to do a specified work for 
a specified compensation, has thereby accept- 
ed the ordinary perils incident to doing that 
work; and whenever the negligence of an- 
other employee of the same master can be 
considered an ordinary risk, one which he 
might reasonably anticipate at the time of 
making his contract, he accepts also the 
perils liable to happen through such negli- 
gence. And it seems clear that upon this 
principle, those only are fellow-servants for 
whose negligence, one to another, the mas- 
ter is exempt, who serve in such capacity 
and in such relation-to the master and each 
other, that the means of the servants to pro- 
tect ■ themselves are equal to, or greater, 
than those of the master to afford them pro- 
tection; and that further than this justice 
and policy forbid us to cariT the implied 
portion of the contract of service. Beyond 
this an injured servant has as clear title to 
relief against the master as a stranger, up- 
on the maxim respondeat superior. Such 
cases as that of Union Pac. R. Co. v. Fort, 
17 Wall. [84 U. S.] 553, and Ford v. Fitch- 
burg R. Co.. 110 Mass. 240, with many oth- 
ers, show that the contract of service is not 
presumed to regulate all the riglits and du- 
ties of the parties. Under various circum- 
stances, the master has been held liable to 
one servant for the negligence of another, 
notwithstanding the privity of contract. In 
such cases the master's liability attaches, 
not by virtue of his contract, but upon the 
maxim respondeat superior, which maxim 
our supreme court has said is of "universal 
application," and "wholly irrespective of 
any contract, express or implied, or any oth- 
er relation between the injured party and 
the master." Railroad Co. v. Derby, 14 
How. [55 U. S.] 468. 

Regarding the case at bar in the light of 
the conclusions thus reached, the complaint 
states a good cause of action, and it is not 

* [From 2 Cent. Law J. 705.] 



KIELLEY (Case No. 7,761) 



[14 Fed. Gas. page 464] 



enough to defeat it that the negligence char- 
ged must have been that of some servant of 
the defendant employed in the same general 
business with the plaintiff. To defeat the 
action it must appear that the plaintiff and 
the person whose negligence caused the in- 
jury were fellow-servants within the prin- 
ciples announced in this opinion. The de- 
murrer is overruled. 

[NOTE. This case was subsequently tried be- 
fore a jury. At the close of the plaintiff's testi- 
mony, the defendant moved the court to advise 
the jury to find a verdict for defendant, upon 
tlie ground that the evidence taken as true, and 
most strongly in favor of the plaintiff, would not 
justify a verdict for the plaintiff. The court so 
advised the jury, who accordingly brought in a 
verdict for the defendant. Case No. 7,761.] 



Case 2To. 7,761. 

KIELLEY V. BELCHER SILVER, MIN. CO. 

[3 Sawy. 500; 1 Law & Eq. Rep. 13; IN. Y. 
Wkly. Dig. 349.] i 

Circuit Court, D. Nevada. Oct. 13, 1S75. 

Kegliqexce of Fellow Servant — Same Em- 
PLOtMEKT, What 1— Knowledge of Dag- 
gers — Advising Verdict. 

1. Where an injury results to a party from the 
negligence of a fellow-servant, in the same line 
of employment, there is no liability on the part 
of the employer, provided he has exercised due 
cai-e in the selection of his servants. 

[Cited in Buckley v. Gould & Curry Silver 
Min. Co., 14 Fed. 838.] 

2. Where several persons are employed in a 
mine, some breaking down the ore with picks 
and by blasting, and others at the same time 
loading and wheeling out the ore so broken down, 
those so engaged in breaking down the ore, and 
in loading and wheeling it out, are fellow-serv- 
ants in the same line of employment, within the 
rule. 

3. Where a party employed in a dangerous oc- 
cupation, wherein insufficient means are pro- 
vided for avoiding the dangers, with full person- 
al knowledge of all the dangers, and of the want 
of proper means for guarding against them, vol- 
untarily continues in such employment, he as- 
sumes the risk, and he cannot recover against 
liis employer for injuries resulting from such 
known dangers, and linown want of proper 
means for avoiding them. 

[Cited in Bunt v. Sierra Buttes Gold Min. Co., 

24 Fed. 849.] 
[Cited in McQueen v. Central Branch U. P. R. 

Co. (Kan.) 1 Pac. 141.] 

4. Where, upon the evidence, the court is sat- 
isfied that there should be no recovery, and that 
a verdict, if found for the plaintiff, would neces- 
sarily be sot aside for want of evidence to jus- 
tify it, the jury will he advised to find for the 
defendant. 

Action [by .Tames T. Kielley] against the 
owmer of a mine for injuries sustained in 
the mine through the negligence of a fellow- 
workman in setting off a blast without giv- 
ing sufficient notice to the plaintiff. At the 
close of the plaintiff's testimony, the de- 
fendant's counsel moved the court to advise 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission. 1 Law & Eq. Rep. 13, 
contains only a partial report] 



the jury to find a verdict for defendant, upon 
the ground that the evidence taken as true, 
and most sti'ongly in favor of the plaintiff, 
would not justify a verdict in his favor. [The 
case is now heard upon this motion. A de- 
murrer to the complaint in this case had been 
previously overruled. Case No. 7,760.] 

Lewis & Deal, for plaintiff. 
Whitman & Wood, for defendant. 

Before SAWYER, Circuit Judge, and 
HILLYER, District Judge. 

SAWYER, Circuit Judge. We have con- 
sidered as carefully as the time and circum- 
stances will admit, the motion made by the 
defense at the close of plaintiff's testimony 
to advise the jui-y to find a verdict for de- 
fendant. There are two points necessary to 
decide on this application. It is first claimed 
that the accident resulted from the negli- 
gence of a co-servant, engaged in the same 
common employment; and, being the result 
of the negligence of this co-servant, that the 
defendant is not liable for his acts. Con- 
ceding, then, this accident to have resulted 
from the negligence of a co-servant in the 
same line of employment, what is the rule 
of law applicable to the case? There is no 
doubt that the general, and in fact the entire 
line of decisions, with scai'cely an exception, 
is to the effect that in such case there is no 
liability. There is a case, it is true, iu Scot- 
land, where the doctrine is repudiated; that 
case is valuable simply so far as it affords 
an argument against the mle. The case it- 
self was reversed by the house of lords, on 
appeal. There is a case in Kentucky, where 
the couil; limits the rule, and throws out 
some remarks of disapprobation, but the 
Tvhole line of decisions and authorities upon 
the point, where the question has arisen and 
been directly decided is, that where the neg- 
ligent party is a co-servant in a common em- 
ployment within the meaning of the rule, 
there is no liability'. The supreme court of 
the United States has not passed upon the 
question, it is trae, so far as we are aware, 
but the highest courts of almost every state 
in the Union have passed upon it. It has 
been passed upon many times in England, 
and the authorities, as we have stated, gen- 
erally deny the liability. If there be an ex- 
ception, it is but an exception to the great 
aiTay of judicial decisions. The only ques- 
tion remaining in this case is: Was Kielley 
a co-servant, engaged in a common employ- 
ment with the parties that were letting off 
the blast, within the meaning of the rule? 
Upon that point we have no doubt whatever- 
no doubt that he is a co-seiwant within the 
meaning of the rule. If he is not, it would 
be veiy difficult to detei*mine who would be 
a co-servant within the rule. He was en- 
gaged in the business of mining— of taking 
out ore from the mine. The other parties 
Webber and Glenn, were breaking down the 
ore, either with a pick or by blasting— at this 



[14 Fed. Gas. page 465] 



(Case No. 7,761) KIELLEY 



particular time by blasting— and that same 
ore that they were tailing out was loaded in 
barrows and wheeled away by the plaintiff 
and others. They were all engaged in that 
common employment of removing ore from 
the mine. Blasting it out or breaking it 
down with a pick is but one stage in the pro- 
cess of removal; putting it in condition to 
be loaded in the barrow to be wheeled out 
is another. Those engaged in breaking down, 
and those in loading and wheeling, were en- 
gaged in different parts of one common em- 
ployment. They were engaged in a work 
tending to a common object, one common 
end, and in connection with each other, each 
having a relation to the object, and to the 
common end; one breaking down and loosen- 
ing the ore, and the other removing it from 
the mine. If this accident was the result 
mex'ely of the negligence of Webber and 
Glenn, they being co-servants engaged in a 
common employment, then, under the mle as 
stated, and as established by the authorities, 
the defendant is not liable; and we do not 
think the supreme court, when it comes to 
consider this question, can come to any other 
conclusion, unless they overrule the general 
current of authorities; we might say, the 
xinbroken current of authorities on that pre- 
cise point. It is claimed, however, by the 
plaintiff, tliat there is something broader 
than this. It is claimed that the accident is 
not merely the result of the negligence of 
Webber and Glenn in letting off the blast 
without giving proper notice, but that it is 
the result of the negligence of the company, 
in failing to establish general rules or regu- 
lations providing some further means than 
were customary in that mine of giving notice 
of a blast. It may be a question here— and 
we are inclined to think it is, but we do not 
propose to put the decision upon that gi-ound 
—it may be in question, whether the whole is 
not involved in the negligence of Webber 
and Glenn. If it was their duty to give no- 
tice, it was their duty to give sufficient no- 
tice, independent of any general or particular 
regulations, and a neglect to do so would be 
their neglect. 

But still, we shall assume— and there is 
some plausibility in the point— that there is 
something in it broader than the negligence 
of Webber and Glenn; that it was the duty" 
of the company to make other regulations, 
additional and further 'regulations, for af- 
fording means of notice other than those that 
were ordinarily adopted in this mine. Then 
we come to this position: The plaintiff, upon 
his own testimony— for we must take his 
own testimony as he gives it— and taking it 
in the light most favorable to himself, upon 
his own showing, knew the mode in which 
this ore was loosened; that it was by blast- 
ing. He had at times been engaged in blast- 
ing himself; he was wheeling ore out after 
the blasts. In this particular case he knew 
that the ore, if there was any there, on the 
twelfth floor, was the result of a blast. He 
14FED.CAS. — 30 



said he supposed that the blast had already 
gone off, from the fact of there being ore 
there; but he knew that the mode of pre- 
paring the ore for its reception in the wheel- 
barrow was by blasting. He knew, because 
he tells us so, what the customary mode of 
notifying parties of an impending blast wa^ 
and that was by calling out "fire." This ho 
understood to be the customary mode. He 
knew, according to his own statement, that 
no other precautions were taken; he knew 
that no lights were placed at the point of the 
contemplated blast, and he knew that no 
bells were placed in the cooling-room, be- 
cause that was a matter of convei-sation be- 
tween him and his co-laborers. .He knew 
the number of men that were provided to 
notify those approaching, as it was also 
a matter of conversation between them; 
that the means of notification were insuffi- 
cient, and it was suggested, among other 
things, that bells might be arranged in the 
cooling-room, to give notice of the coming 
blast. Now, having knowledge of all those 
matters, he still does not seem to have com- 
plained to the defendant, but having that 
knowledge, and knowing the only means that 
were ordinarily taken to give notice of a 
blast, and knowing that those were insuf- 
ficient to obviate aU danger, he still continued 
in that employment. He had no reason to 
expect that any other notice would be given. 
He knew that no other was usually given, 
and that it was insufficient, and, under the 
authorities, we think that he went on with 
the business and assumed the risks which he 
knew attended it It is not a matter of ig- 
norance with him. In fact, he knew the 
means afforded for giving notice of danger, 
and beyond these he assumed himself the 
responsibility of guarding himself against the 
dangers resulting from the blasting. We 
think it is entirely and clearly witliin the 
case of McGlynn v. Brodie, 31 Cal. 376, and 
the cases there cited. This is not a matter 
of general reputation for neglect on the part 
of defendant, as claimed by counsel for the 
plaintiff— general reputation for car-elessness; 
it was a knowledge of the actual mode of 
doing this particular business in this par- 
ticular mine. He knew where they were 
blasting, according to his own testimony. 
He knew the mode of their taking the ore 
out; he knew in what the danger consisted; 
he knew that there was a blast liable to be 
set off at any time. He had been engaged 
in this work for a long time, engaged in that 
employment some months; and it was with 
reference to this subject of blasting that the 
discussion took place in regard to placing 
signal-bells in the cooling-room, to which 
they resorted in their daily work, and hav- 
ing reference to the blasting that was done 
as a means of loosening the ore which he 
himself was wheeling out It was, therefore, 
a special Itnowledge in regai'd to this par- 
ticular matter, and not a general reputation, 
not a general report, but knowledge of the 
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precise circumstances iinder which he was 
working, and of the danger to which he was 
subject. It was with that knowledge, and 
with the full knowledge or the only means 
that were taken to advise him of impending 
danger, and that he had no reason to expect 
any other warning, he went on with the work, 
and, we think, under the law, he assumed 
the risk, assumed to take such precautions 
himself to asceilain when a blast was going 
off as were necessary, beyond those which 
were customary in that mine, and which he 
knew to be customary. We think, therefore, 
it is within the case referred to, and the au- 
thorities do not seem to be conflicting upon 
that point; they seem to be all one way. So 
far as they have been called to our attention, 
none seem to conflict with the case of ilc- 
Glynn v. Brodie, and the cases there cited. 

Then, taking the facts as stated by plain- 
tiff himself, taking them in the strongest 
light in his own favor, we do not think he has 
made out a case that would justify us in 
giving it to the jury. We think, upon these 
points, that if the jury should find against 
the defendant in this case, the court would be 
compelled to set aside the vei'dict for want 
of evidence to support it. The motion, there- 
fore, must be granted. 

This is a hard case— undoubtedly, a very 
hard ease; but still, the rules of law are 
rigid, and we are bound by them. We very 
much dislike to take any case from the jury, 
where there is anything that is proper to 
submit; but it would be, in our judgment, 
only consuming further time to no purpose 
if we were to go on with this case. We think, 
under the rules of law as established, and 
which we cannot abrogate, which we are 
not authorized to overthrow, that this case 
must be taken from the jury and the motion 
granted. 

The jury, by direction of the court, found a 
verdict in favor of the defendant. 
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Case 3S-0. 7,762. 

The KIERSAGE. 

[2 Curt. 421.] 1 

Circuit Court, D. Maine. Sept Term, 1855.3 

Maritime Liexs— Local Law— Matekials Fok- 
NiSHED — Two Vessels. 

1. The local law of Maine does not give to 
material men, a lien on one vessel for the price 
of materials furnished for it and anotlier vessel, 
though both are of the same size and model. — 
but only, in such case, for what was used in the 
vessel proceeded against. 

[Cited in The Richard Busteed, Case No. 11,- 
764; The Young Sam, Id. 18,186; The James 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 

2 [Reversing Case No. 7,634.] 



H. Prentice, 36 Fed. 781; The J. R. Rum- 
bell, 148 U. S. 1, 13 Sup. Ot. 499.] 
[Cited in Perkins v. Pike, 42 Me. 148; Briggs 
V. A Lisht Boat, 89 Mass. 295; Foster v. 
The Richard Busteed, 100 Mass. 410; Jones 
V. Keen, 115 Mass. 181.] 
2. Privileged liens are matters strict! juris. 
They cannot he extended argumentatively, from 
one case or person to another. 
[Cited in The Larch, Case No. 8,083; The 
Sam Slick, Id. 12,282; Vandewater v. Mills, 
19 How. (60 U. S.) 90; Insurance Co. of 
Pennsylvania v. Proceeds of Sale of Barge 
Waubaushene, 24 Fed. 539; The Barges 2 
and 4, 58 Fed. 426.] 
[Cited in Rogers v. Currier, 79 Mass. 134.] 
[3. Cited in The Hiawatha, Case No. 6.453, 
and The Guiding Star, 9 Fed. 524, to the point 
that the lien of a domestic material man has 
priority over that of a mortgagee.] 

[Appeal from the district court of the Unit- 
ed States for the district of Maine.] 
In admiralty. 

Mr. Rand, for appellants. 
Mr. Dana, contra. 

CURTIS, Circuit Justice. This is an ap- 
peal from a decree of the district court in a 
suit in rem to establish the lien of material 
men on the hull of a new ship built in the 
district of Maine. The lien is claimed under 
the Revised Statutes of the state of Maine, 
e. 123, § 35, which enacts that, "Any ship 
carpenter, caulker, blacksmith, joiner, or 
other person, who shall perform labor or 
furnish materials, for or on account of any 
vessel building or standing on the stocks, 
or under repairs after having been launch- 
ed, shall have a lien on such vessel for his 
wages or materials until four days after 
such vessel shall have been launched, or 
such repairs afterwards shall have been 
completed." It appears that certain ship- 
builders contracted with Messrs. E. & K. 
Perkins to build this vessel for them. The 
builders were to furnish all the labor and 
materials and deliver the ship ready to re- 
ceive the rigging, for an agreed price, to 
be paid in part by instalments during the 
progress of the work. The Messrs. Per- 
kins were to and did receive a mortgage on 
the vessel, to secure them for these ad- 
vances, and the first question is, whether 
the lien given by the statute to material 
men takes precedence of this mortgage. 

In the case of The Young Mechanic [Case 
No. 18,180] I had occasion to consider the 
nature of this lien. I came to the conclusion 
that it was, in substance, a tacit hypotheca- 
tion of the vessel, as security for the debt; 
that it is a jus in re, constituting an incum- 
brance on the property by operation of law, 
and there can be no doubt that it takes ef- 
fect wholly irrespective of the state of the 
title to the vessel. Whether the vessel be- 
longs to one or more persons— whether the 
title has been so divided that one is a spe- 
cial and another a general owner, and how- 
ever it may be incumbered, the law gives 
the lien on the thing. 
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The mortgagees can have no claim to be 
preferred over the lien holder, because of 
their priority in time; for their interest in 
the vessel is as much subject to the statute 
lien, as the interest of any other party. It 
is not in the power of the owner, by his vol- 
untary act, to withdraw any part of the 
title from the operation of the lien; if he 
could he might altogether defeat it. The 
statute gives no lien to those who advance 
or lend money to be employed in building 
the vessel, and if they were allowed such a 
lien, as under some circumstances they were 
allowed a privilege under the Roman law 
and an hypothecation under the modem 
civil laws, still it would not follow that 
they would stand on terms of equality with 
laborers and material men. This case is 
put and resolved in the 32d chapter of the 
Ordinance of Peter IV. of Aragon, (1343,) 
contained in the common editions of the 
Consulado, and usually cited as part of that 
work, but shown by Pardessus not to be- 
long to it 5 Pardessus' Col. de Lois Mar. 
p. 389. "If a vessel of whatever size, be 
sold at the instance of a creditor, before it 
has been launched, or before it has made a 
voyage, the workmen and material men 
shall be preferred to all other creditors, 
even to those who have lent money on a 
written title to the vessel, to be employed 
in its construction." See, also. The Dow- 
.thorpe, 2 W. Rob. Adm. 79. 

The next question which has been argued 
on this appeal arises out of the following 
facts. The builders of this vessel were 
building another of the same tonnage and 
model in the same yard, at the same time 
while this one was constructing. The libel- 
lants furnished materials for the two ves- 
sels without distinguishing between them. 
The district court held that both vessels 
were hypothecated for the price of all the 
materials furnished; and that the creditors 
might resort to either or both to compel 
payment of the whole amount. [Case No. 
7,634.] I am unable to concur in so much 
of this opinion as holds that the statute 
gave a lien on both vessels for all the ma- 
terials furnished, without regard to their 
use on one or the other. The statute in 
terms, for materials furnished for or On ac- 
count of any vessel, gives the creditor a 
lien on such vessel for his materials. These 
terms do not give a lien on one vessel for 
materials furnished for or on account of 
another vessel, nor for or on account of it 
and another. The natural meaning of the 
words is, that for the price of materials 
furnished for a particular vessel, the cred- 
itor shall have a lien on that vessel. I do 
not think myself at liberty, to give what 
is called a liberal construction to these 
terms, so as to embrace in them a case they 
do not describe. For I understand it to be 
a settled rule, that privileged liens consti- 
tuting a jus in re, accompanying the prop- 
erty into the hands of bona fide purchasers, 
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and operating to the prejudice of general 
creditors, are matters stricti juris, which 
cannot be extended from one case to an- 
other argumentatively, or by analogy or in- 
ference. They must be given by the law 
itself, and the case must be found describ- 
ed in the law. Privilegia, cum sunt stricti 
juris, nee extendi possunt de re ad rem, nee 
de persona ad personam. 1 Boul. P. Dr. 
Com. p. 36; Emerigon, Contrat a la Grosse, 
e. 12, § 1. Even when the court may be of 
opinion, that the law might be beneficially 
extended to include cases not described in 
its terms, it must be left to the legislative 
power so to extend It This is even ex- 
pressed by Pardessus, (3 Droit Comm. pp. 
597, 598,) when reasoning on the policy of 
allowing a privilege for premiums of in- 
surance. "Analogy cannot afford a deci- 
sive argument, because privileges are of 
strict right They are an exception to the 
rule by which all creditors have equal rights 
in the property of their debtor, and an ex- 
ception should be declared and described in 
express words; we cannot arrive at it by 
reasoning from one ease to another." 

Nor does it seem to me that it would be 
expedient to embrace such cases as this. 
If a lien were allowed on one vessel, for 
materials supplied for another, it would 
have a direct and strong tendency to de- 
prive those who had supplied labor or ma- 
terials for the first of the benefit of their 
lien. While the privileged claims do not 
exceed the price of that part of the labor 
and materials obtained on credit, for or on 
account of a particular vessel, that vessel 
will, with rare exceptions, afford adequate 
security. But it would cease to do so, if 
claims to an unlimited amount, for ma- 
terials furnished for any number of vessels 
could be brought in, and if the libellant may 
claim for materials furnished for two ves- 
sels of the same size, as in this case, what 
is to prevent him from making a similar 
claim, when the vessels are more numerous 
and are of different sizes? At the same 
time, I think that where materials are fur- 
nished for two specific vessels, though the 
original contract does not appropriate them 
specifically to either, yet when they are 
afterwards appropriated, they may proper- 
ly be considered as furnished for that ves- 
sel, in the construction of which they are 
used. The effect of such a contract is, to 
enable the builder to elect, to which of the 
two vessels he will appropriate them. 
When he has made that election and actual- 
ly appropriated them or some part of them 
to one vessel, I can see no sound reason, 
why it may not be said with truth, that 
they were furnished for and on account of 
that vessel, and so, that the case is within 
the terms of the law. 

My opinion therefore is, that the libellants 
have a lien for the price of such of their 
materials, as were appropriated to the Kier- 
sage. The decree of the district court is 
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reversed, and the case must be sent to an 
assessor to inquire wliat materials pur- 
chased of the libellants for the two vessels 
were used in the construction of the Eaer- 
sage; and for the price thereof the vessel 
is liable. 



Case K'o. 7,763. 

KIKINDAL T. MITCHELIi. 

[2 McLean. 402.] i 

Circuit Court, D. Indiana. May Term, 1841.* 

PiKAXusG AT Law — Suit on Note — Demukkbk 
FOK Variance— Payable ok or Befoke. 
The legal effect of a bond or note, payable on 
or before the day, is different from one payable 
on the day. In the one case the obligor has a 
right to pay before the day, but not -in the other. 
And this difference is material, when the instru- 
ment is described according to its legal effect. 

At law. 

Mr. Stevens, for plaintiff. 
Mr. Bright, for defendant 

OPINION OP THE COURT. This action 
is brought on two writings obligatory for the 
payment of nine hundred and fifty dollars 
each. In the declaration the first writing 
obligatoi-y is stated to be payable on or be- 
fore the 22d of Febraary, 1S39. The defend- 
ant craved oyer of the writing obligatory, 
from which it appears that the words, "on or 
before," are not in it, and on this ground he 
demurred for the variance. This is a techni- 
cal objection, and the court have felt a strong 
disposition to get over it. The declai*ation 
does not purport to set out the bill, obliga- 
tory, according to Its tenor, but according to 
its legal effect And the question is, whether 
the undertaking to pay on or before the day, 
gives a different effect to the instrument, 
from an undertaking to pay on' the day. If 
it does the variance is fatal. It is suggested 
that the day of payment having past, the le- 
gal effect of the instrument must be the same 
in the one case as in the other. But this is 
not the point for decision. The words in the 
declaration, whether used as descriptive of 
iho instrument, or to state its legal efl'ect, have 
a reference to the time of its execution. A 
bond payable on a particular day, without 
the consent of the obligee, can not be dis- 
charged before that day. But a bond pay- 
able on or before the day may be paid at any 
time, at the option of the obligor, before the 
day. And does not this constitute a sub- 
stantial difference between the two instru- 
ments? Under one of the instruments the ob- 
ligor has a legal right, which he is not enti- 
tled to under the other. The legal effect, 
then, of the instruments must be different; 
and, if different, they must be so described. 
In general, whatever forms a constituent 
part of plaintiff's title must be set out cor- 
lectly. But this rule is liable to some ex- 
ceptions. A bill payable to a fictitious payee, 

1 [Reported by Hon. John McLean, Circuit 
.T^:.n:tc.] 



or his order, may be declared on as a bill 
payable to bearer. Chit. Bills (Bd. 1839) 178. 
The payee of a bill or note, payable to his 
own order, may state it to have been made 
payable to himself. Smith v. McOlure, 5 
East, 476. And a note payable to a married 
woman, and indorsed by her husband, may 
be stated to have been payable to the hus- 
band. Arnold v. Revoult, 1 Brod. & B. 443; 
Ankerstein v. Clarke, 4 Term R. 616, But 
these variances make no difference tn the le- 
gal effect of the instruments; and the decla- 
rations purported to set out the instruments 
according to their legal effect If the decla- 
ration doss not profess to describe a deed, or 
to set it out according to its tenor, but states 
it correctly in substance, and in its legal ef- 
fect," a variance will be immaterial. In an 
action for breach of covenant, proof of a 
lease from the plaintiff and his wife to the 
defendant, will support an averment of a 
lease from the plaintiff alone. Phil. Ev. 
(Ed. 1839) 212; Beaver v. Lane, 2 Mod. 217. 
In the case of Browne v. Knill, 2 Brod. ifc 
B. 395, which was an action of covenant, the 
court held that the plaintiff was bound to set 
out the covenant truly. The distinction is, 
whether the qualification forms part of the 
covenant or not. If it forms part of the cov- 
enant it must be set out, if not it may be 
omitted. In the case of Waugh v. Bussell, 
5 Taunt. 707, the plaintiff declared on a bond 
conditioned to pay flOO by six equal pay- 
ments of £16 13 4, on the 3d October, in 
every year, until the full sum of one 
pounds Avas paid. A stranger inserted the 
word hundred between one and pounds; the 
plaintiff on oyer craved, set it out as being, 
"until the full sum of f 100 was paid;" held to 
be a fatal variance. We can find no case pre- 
cisely in point, but we think, from the anal- 
ogy of the cases, and on principle, we are 
bound to sustain the demurrer. We do this 
somewhat reluctantly, on account of the 
character of the objection. On motion leave 
given to amend the declaration. 



KILBOUBN MANUF'a CO. (WOODMAN 
v.). See Case No. 17,978. 

KILBRETH (ROBINSON v.). See Case No. 
11,957. 

KILEY, The THOMAS. See Cases Nos. 13,- 
924 and 13,925. 



Case No. 7,764. 

KILGOUR V. NEW ORLEANS GAS LIGHT 
CO. et al. 

[2 Woods, 144.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1875. 

Practice in Eqcitt — Remedy at Law — Multi- 
fariousness — Demueuer for Want of Parties 
— Service on Nonresident — Personal Prop- 
erty WITHIN District. 
1. A bill which charges that the defendant, 

through fraudulent practices, had secured the 

1 [Reported by Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 
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transfer to his own name of shares of stock in 
an incorporated company, to which the complain- 
ant held the equitable title, and prayed that the 
complainant might be declared the owner of the 
stocK, presents a good case for the intervention 
of a court of equity. 

2. In such a case there is no adequate relief 
at law. 

3. An alternative prayer does not necessarily 
make a bill multifarious. 

[Cited in Lyons v. McCurdy (Ala.) 8 South. 
53.] 

4. If process is prayed against all the neces- 
sary parties to a bill, a demurrer to the bill for 
want of proper parties will not lie, on the ground 
that some have not been served. 

5. Shares of stock in an incorporated company, 
held and claimed by a nonresident of the district 
within which the company has its domicile, -can- 
not be considered "personal property within the 
district," so as to authorize the court in a suit 
in which plaintiff sets up title to the stock, to or- 
der the holder to be constructively served in the 
manner provided by section 738, Kev. St 

In equity. Heard on demurrer to the bill. 
The case was as follows: The bill was filed 
by complainant [Charles H. Kilgour], who is 
a citizen of Ohio, against the New Orleans 
Gas Light Company, Thomas L. Wibray 
and John M. Conway, citizens of Louisiana, 
and Heniy Y, AttriU, a citizen of New York. 
It was alleged that the New Orleans Gas 
Light Company was a corporation existing 
as the result of a consolidation of two other 
incoi-porated companies of the state of Lou- 
isiana, united by virtue of the statutes of 
the state, to wit: the Orescent City Gas 
Light Company and the New Orleans Gas 
Light Company. The complainant alleged 
that from and after March 26, 1871, he had 
been the owner of 1,500 shares of stock in 
the latter company, of which the defendant 
AttriU was the president; that Atti-ill con- 
spired and confederated with the defendant 
Wibray and certain other persons not named, 
to obtain control of the Crescent City Gas 
Light Company, and to defraud all the stock- 
holders out of their stock. In pursuance of 
this conspiracy, he obtained a large amount 
of the stoclt. Through collusion with the 
directors of the company, he caused large 
assessments to be made upon the stock, 
amounting in the aggregate to seventy-six 
per cent of all the capital stock; but they 
were never actually collected from the stock- 
holders. For nonpayment of these assess- 
ments, which were fraudulent and unneces- 
sary, the directors pretended to forfeit the 
stock of complainant, and the same was 
subscribed for by AttriU, who claimed, to 
have become the owner thereof. The as- 
sessments were part of the scheme by which 
to defraud the complainant and other stock- 
holders of their stocic, and to get the same 
into the possession of AttriU and his con- 
federates. The bUl further alleged that hav- 
ing obtained all, or nearly all of the stock 
by these fraudulent means, AttriU caused 
himself and the said defendant Wibray and 
others to be elected directors of the com- 
pany, and himself to be elected president; 



that AttriU and his confederates having thus 
obtained control of the Crescent City Gas 
Light Company, AttriU, claiming in fact to 
own all the stock, entered into a contract, 
dated March 29, 1875, authorized by an act 
of the legislature, for the consolidation and 
union of said company with the New Or- 
leans Gas Light Company. By this con- 
tract, which was made an exhibit to the bill, 
it appeared that the stock of the consoli- 
dated company was stated to be three mil- 
lion, seven hundred and fifty thousand dol- 
lars paid up (37,500 shares), which might 
be increased to ten millions from the ac- 
cumulated earnings of the company, invest- 
ed in works or "plant" during the opera- 
tion of the company, and such issues of new 
stock were to be distributed pro rata among 
the stockholders of the consolidated com- 
pany. Of the 37,500 shares, twenty-five thou- 
sand were to be distributed pro rata among 
the stockholders of the New Orleans Gas 
Light Company. All the certificates of stock 
issued by the Crescent City Gas Light Com- 
pany, being 30,000 shares, were to be con- 
sidered annulled and canceled, and of no 
legal effect, and in no manner binding on 
the consolidated company, and in lieu there- 
of there were to be issued to Henry Y. 
AttriU, as representative of the stockholders 
of the Crescent City Gas Light Company, 
12,500 shares of the paid up stock of the 
new consolidated New Orleans Gas Light 
Company. The claim of the biU was that 
the assessments made on the stock of com- 
plainant in the Crescent City Gas Light 
Company were fraudulent; that the alleged 
forfeiture of his stock, and the subscription 
therefor by AttriU, was fi-audulent; that 
complainant continued to be and still was, 
the equitable owner of the stock, and was 
entitled to either 1,500 shares in the Cres- 
cent City Gas Light Company, if the con- 
solidation of that company with the New 
Orieans Gas Light Company should be set 
aside, or to a proportionate number of shares 
in said latter company, if the consolidation 
of the two companies should be sustained. 
The averments of the bill touching the fraud- 
ulent practices of AttriU and his associates 
amounted to the allegation that the contract 
for consolidation was entered into without 
authority therefor from the Orescent City Gas 
Light Company, and is therefore void; but 
no such averment was distinctiy made. The 
prayer of the Mil was, that if the court 
was of opinion, and should decree that the 
contract of consolidation between the two 
companies was binding, in that case, that 
the complainant might be declared the right- 
ful owner of 625 shares of the stock in 
the consolidated New Orleans Gas Com- 
pany, that number being his proportionate 
share of the 12,500 shares allotted to the 
stockholders of the Crescent City Gas Light 
Company. But if it should be declared that 
on account of the fraudulent practices of 
AttriU and his associates, they were not 
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autliorizea to make said contract of coBSoli- 
dation on tlie part of the Crescent City Gas 
Light Company, and the contract of con- 
solidation was therefore unauthorized and 
void, that in that event, the complainant 
might be declared to he the owner of his 
said fifteen hundred shares of stock in the 
Crescent City Gas Light Company. To this 
bill the New Orleans Gas Light Company 
filed a demurrer for want of equity. On this 
demurrer the case was argued and submitted. 

F. O. Zaeharie, Samuel R. Walker, and 
C. L. Walker, for complainant. 

T. J. Semmes and Robert ilott, for the 
New Orleans Gas Light Company. 

WOODS, Circuit Judge. The objections 
made to the bill in the argument were: 1. 
Want of equity. 2. Multifariousness. 3. 
Want of proper and necessary parties. 

1. In my judgment, the bill has equity. 
Its averments bring it under the well known 
head of equity jurisprudence— fraud. The 
practices charged against Attrill and his as-- 
soeiates make a strong case for the inter- 
position of a court of equity. It is clear that 
there is no adequate remedy at law. A 
money judgment against Attrill for his 
fraudulent conversion of the stock of com- 
plainant would not give complainant the 
relief he wants. The purpose of the bill is 
the recovery of complainant's stock, of which 
he has been fraudulently dispossessed by 
Attrill, who claims title to it. Clearly, this 
result can only be reached by the decree of 
a com't of equity. There may be defects in 
the frame of the bill which require amend- 
ment, but the case as stated seems to me 
to be clearly one of equitable cognizance. 

2. The bill is not multifarious. "By multi- 
fariousness is meant the improperly joining 
in one bill distinct and independent matters, 
and thereby confounding them; as for ex- 
ample, by uniting in one bill several mat- 
ters perfectly distinct and unconnected 
against one defendant, or the demand of 
several matters of a distinct and independ- 
ent nature against several defendants in the 
same bill." 1 Coop. Eq. PI. 182; Saxton 
V. Davis, 18 Ves. 72. The single purpose of 
the complainant is to follow and recover 
the stock which he once held in the Ores- 
cent City Gas Light Company. If, in order 
to do this, it should be necessary to declare 
the consolidation between the Crescent City 
Gas Light Company and the New Orleans 
Gas Light Company void, it cannot be said 
that this w^ould be joining distinct and 
independent matters. The only apparent 
ground for the charge that the bill is mul 
tifarious is found in its alternative prayer. 
This is not an objection to the bill. It often 
becomes necessary for the equity draftsman 
to frame the prayer of his bill in the alter- 
native. 1 Story, Eq. PI. § 42; Mitf. Eq. PI. 
67; Colton v. Ross, 2 Paige, 396; Lloyd v. 
Brewster, 4 Paige, 537; Adams, Eq. 508. 



3. There appears to be no want of neces- 
sary parties. The only defect of parties 
alleged is in the fact, that Attrill, who is 
a citizen of New York, is not served with 
process. Nevertheless, he is made a party 
by the averments of the bill, and there is 
prayer for process against him. It is true 
he is not yet served, but that is no defect 
of the bill. Non constat but he may enter 
his appearance, or may be found in the dis- 
trict and served with process. That he is 
a necessary party is perfectly clear. The 
controversy raised by the bill is a contro- 
versy between him and the complainant over 
the ownership of the fifteen hundred shares 
of stock in the Crescent City Gas Light 
Company, or a proportionate number of 
shares in the New Orleans Gas Light Com- 
pany. The latter company is a mere stake- 
holder, entirely indifferent where the stock 
goes. It follows that the case can make no 
progress until Attrill is brought in by ser- 
vice of some kind, or by his entering his 
voluntary appearance; but as he may be 
brought in by sei-vice or may enter a volun- 
tarj' appearance, it would be premature to 
sustain a demurrer to the bill, because he is 
not already served. I am of opinion, there- 
fore, that none of the grounds of demurrer 
are well taken, and that the demurrer must be 
overruled. 

The complainant claims that Attrill may be 
brought in under section 738 of the Revised 
Statutes. This section declares: "When any 
defendant in a suit in equity to enforce any 
legal or equitable lien or claim against real 
or personal property within the district where 
the suit is brought is not an inhabitant of, 
nor found within the said district, and does 
not voluntarily appear thereto, it shall be 
lawful for the court to make an order direct- 
ing such absent defendant to appear, plead, 
answer or demur to the complainant's bill at 
a certain day therein to be designated, and 
the said order shall be served on such absent 
defendant, if practicable, wherever found, or 
when such personal service is not practicable, 
shall be published in such manner as the 
court may direct. If such absent defendant 
does not appear, etc., it shall be lawful for the 
court, upon proof of the service or publica- 
tion of said order, etc., to entei-tain jurisdic- 
tion and proceed to the hearing and adjudi- 
cation of such suit in the same manner as if 
such absent defendant had been served with 
process within the said district. But the ad- 
judication shall, as regards svich absent de- 
fendant without appearance, affect his prop- 
erty within such district only." 

It may be prematm-e before motion is made 
for an order for constructive sei-vice as pro- 
vided for in this section, to pass upon the 
question whether the present is a case to 
which this section applies, but as counsel 
have argued the question, I shall proceed to 
dispose of it. Constructive service can only 
be made in "a suit in equity to enforce any 
legal or equitable lien or claim against real 
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or personal' property within the district." 
The case presented by the bill, if it falls 
within the section at all, is the case of a claim 
against personal property. If the property 
against which claim is set np is the 1500 
shares in the Crescent City Gas Light Com- 
pany, that stock is in the possession of Attrill 
who holds the legal title thereto according to 
the averments of the bill, and Attrill is in 
New York. Can these shares be said to be 
property within this district? From the fact 
that the propeiiy of the ga& company is in 
this district, it does not follow that the shares 
of stock are in this district. The property of 
the company is mainly real estate; the shares 
of stock are personal property. "The posses- 
sion of capital stock does not give a person 
a particle of legal interest in the corporation 
property. Though he possesses one-half the 
entire stock, he is not therefore the owner 
of one-half the corpoi-ate property. The cor- 
poration still owns it all. There is no divid- 
ed ownership in the case. Possession of the 
stock merely entitles the holder to a right to 
vote, a right of dividend, a right to the faith- 
ful appropriation of the funds. These rights 
are veiy different from the right of proper- 
ty." Per Bradley, J., in Morgan v. Railroad 
Co. [Case No. 9,806]. "When, therefore, At- 
trill became the holder of the shares claimed 
by complainant in the Crescent City Gas 
Light Company, and went to New York, he 
carried the propei-ty in the shares with him, 
for shares of stock in an incorporated com- 
pany such as a canal, waterworks or gas 
company are, unless otherwise provided by 
the charter, personal propex-ty. Edwards v. 
Hall, 6 De Gex, M. & G. 74; Id., 35 Eng. Law 
& Eq. 433; Tippetts v. Walker, 4 Mass. 595; 
Bradley v. Holdsworth, 3 Mees. & W. 422; 
King V. Capper, 5 Price, 217; Johns v. Johns, 
1 Ohio St. 351. And personal property fol- 
lows the person. Morgan v. Parham, 16 
Wall. [83 U. S.] 471. These shares consid- 
ered as part of the stock of the Crescent City 
Gas Light Company cannot therefore be said 
to be property within this district. If these 
1500 shares in the Crescent City Gas Light 
Company are to be considered as merged in 
the stock of the New Orleans Gas Light Com- 
pany, the shares in the latter company are 
still the property of Attrill who holds the ti- 
tle to them, and follow his person to New 
York where he is. In the event that the con- 
solidation of the two companies is confirmed, 
there is another obstacle to an order for con- 
structive service. The claim of the com- 
plainant is not for any particular shares of 
stock that can be designated by number or 
identified as possessed by a particular per- 
son, but it is for 650 shares out of 12,500 
shares. Clearly a claim to a given number 
of shares of stock, not yet designated or as- 
certained, cannot be said to be property with- 
in the meaning of section 738, Rev. St The 
case provided for by the statute is a legal or 
equitable lien or claim on real or personal 
property. The right asserted by the com- 
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plainant to imdesignated shares of stock is 
a chose in action, but is neither real nor per- 
sonal property, within the meaning of the 
statute. I am therefore of opinion that At- 
trill cannot be made a defendant to this suit 
by constructive service. 



KILGOUB V. NEW YORK GUARANTY, 
ETC., CO. See Case No. 18,12o. 



Case ISTo. 7,765. 

KILLAM V. The ERI. 

[3 Cliff. 456.] 1 

Circuit Court, D. Maine. Sept. Term, 1871. 

CoLLisioji— Lookout— Lights —Inevitable Acci- 
BENT— Pkaotioe in Admikaltt— Lien for Tort 
—Where Cognizable — Defesob of Negli- 
gence. 

1. Maritime liens are founded in commercial 
usage, and the proper remedy to enforce the 
same, whether arising from a marine tort pr con- 
tract, is by a suit in rem commenced where the 
res is found. 

2. Jurisdiction in rem is exclusive in the dis- 
trict courts, but the suit may be instituted in the 
district where the res is found, irrespecbve of 
where the injury for which satisfaction is sought 
occurred. 

3. A general allegation of negligence in a colli- 
sion case is, on the part of the libellant s vessel, 
not sufficient to constitute a valid defence even 
in pleading. Specification as to what was done 
or omitted and caused the accident must be 
made. 

4. A vessel in the evening was lying-to on the 
starboard tack, with her helm hard a-port, with 
a competent lookout properly stationed, and with 
signal-lights fully displayed as required by law. 
Another vessel was discovered directly' ahead. 
The order was given not to change the helm, and 
a collision took place. Edd, that no negligence 
could be charged to those on board the vessel 
first named for not keeping her to her course. 

5. Inevitable accident in cases of collision is 
where a disaster takes place, occasioned exclu- 
sively by natural causes, without any fault on 
the part of the owners or those intrusted with 
the management of either vessel. 

6. Two vessels were lying-to just prior to a 
collision, which took place in the night,— one 
with competent lookout properly stationed, the 
required signal-lights, on the starboard tack, with 
helm hard a-port; the other had her red light 
burning brightly. Just before the collision the 
green light was burning, but not as brightly as 
it should have done. In the attempt by an offi- 
cer to turn it up it went out. It was handed to 
a seaman, and was only seen on the starboard 
side by the master when the ,two vessels were 
close together. No person was specifically ap- 
pointed or stationed as a lookout All the crew 
were abaft of the mainmast just before the colli- 
sion. A collision ensued. Edd, not an inevita- 
ble accident but that the vessel last referred to 
was in fault 

7. The rules of navigation require seasonable 
precautions to avoid danger in collision cases. 

8. The groimd upon which the vessel in fault 
in this case was clearly liable was the absence 
of an appointed and properly stationed lookout. 

[Cited in The Ancon, Case No. 348.] 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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[Appeal from the district court of tlie Unit- 
ed States for the district of Maine.] 

Libel in rem [against Obed B. Boyce and 
others, claimants and appellants] In a cause 
of collision. Decree in the district court for 
libellant. Decree aflacrmed. Compensation 
was claimed by the libellant ["Wentwoith 
Killam] as master, in behalf of the owner of 
the brig Gilliat, on account of injuries receiv- 
ed by the brig in a collision which occurred 
on September 9, 1869, between the brig and 
the schooner Bri, whereby the former was 
disabled and greatly damaged. Heavily 
laden with iron, the brig was bound on a 
voyage from Ardrossan in Scotland to Port- 
land in this district. The schooner was em- 
ploj'ed in the coasting-trade, and was also 
bound to Portland to deliver a cargo of staves 
which she had shipped at Norfolli in the 
state of Virginia. Both vessels had proceed- 
ed in safety until they arrived off the coast 
of Maine, a day or two previous to the dis- 
aster. They both encountered a severe gale 
the day prior to the collision, which prevent- 
ed the schooner fx-om coming into the har- 
bor, and caused considerable damage to the 
sails of the brig as she approached the coast, 
making it necessaiy, in the judgment of the 
master, to reef the main-trysail to keep the 
vessel to the wind. He lost during the gale 
the main-topsail, and the upper and lower 
fore-topsails, but having reefed and set the 
trysail, and tried the pumps, he sent one 
watch below at a quarter before one o'clock, 
and went below himself for a brief period. 
On his return to the deck he heard some one 
forward "singing out." His account of the 
matter was that at fii'st he did not under- 
stand what it was, but that he immediately 
went on to the top-gallant forecastle, and 
while there discovered that It was a vessel 
directly ahead of the brig- Inquiry was at 
once made by him of the man at the wheel 
how the helm was, and the witness testifies 
that he received for reply that it was hard 
a-port, and that he gave directions that it 
should not be changed without his ordei-s. 
Although the schooner was exposed to the 
same gale of wind, she rode it out without 
much if any injury. Some of her deck load 
was washed overboard, and three or four 
thousand staves were lost between eight and 
ten o'clock. Before ten o'clock the violence 
of l^e gale abated, but there was still a 
strong wind, and the schooner remained 
"hove-to" under double-reefed mainsail, the 
master not feeling safe to make sail on the 
vessel on account of the sea and the wind. At- 
tempt was made near midnight to work the 
pumps, but the position of the deck load had 
been so changed by the sea during the gale 
that the men could not use the brakes. Dm'ing 
that period the master was at the wheel, but 
the mate with all hands was forward, engaged 
in the attempt to work the pumps. Subse- 
quently the mate came aft and took the 
wheel, and the master went forward as fai- 
as the middle of the deck, when on looking 



ahead he saw a light. Unable at first to de- 
termine what kind of light it was, he called 
the pilot, and directed his attention to it, who 
at once said it was a red light, when he, the 
master, gave the order to port the helm and 
to loose and hoist the jib as quick as pos- 
sible. He also directed the watch to let go 
the main-sheet and to drop the peak, and it 
appeared that these several ordei-s were 
promptly obeyed, but it was too late, and the 
two vessels came together, and the brig re- 
ceived the injuries described in the libel. 

A, A. Strout, for libellant. 
T. B. Reed, for appellants. 

CLIFFORD, Circuit Justice. Maritime liens 
are founded in commercial usage, and it is 
well-settled law, in the jurispi-udence of the 
United States, that the proper remedy of a 
party to enforce the same, whether the lien 
arises in consequence of a marine tort or 
from the breach of a maritime contract, is 
by a suit in rem commenced in the district 
court of the United States, where the res or 
the offending thing is found. The Belfast, 
7 AYall. [74 U. S.] 642. Jurisdiction, where 
the proceeding is in rem to enforce a mari- 
time lien, is exclusive in the district com-ts, 
but the suit may be instituted in any district 
where the res or the offending thing is found, 
whether the injury for which satisfaction or 
compensation is sought occurred in that dis- 
trict or elsewhere within the United States, 
or upon the high seas. Process in rem is 
founded on a supposed right in the thing, 
and the object of the process is to obtain the 
thing itself, or a satisfaction out of it, for 
some claim resting on an alleged proprietary 
right in the thing w' 'ch the process com- 
mands shall be arrested, and held subject to 
the final order of the court. The Commerce, 
1 Black [66 U. S.] 580. 

(At this point the court reviewed the facts 
found in the foregoing statement.) 

Unquestionably the ordei-s given by the 
master of the schooner were the proper ones, 
if they had been seasonably given, to have 
avoided a collision, and inasmuch as they 
were promptly obeyed, the conclusion is ir- 
resistible that they were too late to effect the 
desired object. Two defences are set up by 
the appellants, which are not in all respects 
consilient, either in theory or in fact: 1. 
That the collision was occasioned by the neg- 
ligence of the officers and crew of the brig 
in not keeping her on her course j'ust before 
and at the time when the collision occun-ed. 
2. That it was the result of inevitable acci- 
dent, and consequently that the owners of the 
schooner are not liable for the damages sus- 
tained by the brig. Testimony was taken on 
both sides, and the parties jvere heard and 
the district court entered a decree for the 
libellant in the sum of $2,854.80, whereupon 
the respondents appealed to this court 

Since the appeal the parties have been 
heard in this court upon the same testimony 
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as that exhibited in the court below. Much, 
comment upon the first defence set up by 
the respondents is unnecessary, as it finds no 
substantial support in the evidence. A mere 
general allegation of negligence, without spec- 
ifying in what the negligence consisted, is 
hardly sufficient to constitute a valid defence, 
even in pleading, and the answer in this case 
is not much better, as it only alleges that the 
officers and crew of the brig were negligent 
in not keeping the vessel on her course, with- 
out any specification as to what was done 
or omitted to be done, which caused or pro- 
moted the disaster. Suppose, however, that 
the answer is sufficiently explicit, still it is 
quite clear that the charge is wholly unsus- 
tained by the testimony, as the brig was lying- 
to on the starboard tack, having a compe- 
tent lookout properly stationed on the vessel, 
with her signal-lights fully displayed, as re- 
quired by law. Further argument upon that 
topic is unnecessary, as the defence finds no 
substantial support in the testimony, as is 
pretty much conceded by the respondents. 
Inevitable accident was the principal defence 
to the libel in the district court, and it is 
the defence chiefly relied on in this court. 
Cases of collision arise where the disaster 
was occasioned exclusively by natural causes, 
without any fault either on the part of the 
owners of the respective vessels or of those 
intrusted with their care and management, 
and where the facts are so the rule of law is 
that the loss must rest where it fell, on the 
principle that no one is responsible for such 
an accident The Pennsylvania, 24 How. [65 U. 
S.] 307; The John Frazer, 21 How. [62 U. 
S.] 194; The Morning Light, 2 Wall. [69 U. 
S.3 550; The Shannon, 1 W. Hob. Adm. 463. 
Where either party is guilty of negligence 
or fault, such a rule cannot be applied, as 
the libeilant is entitled to recover if the re- 
spondent alone was in fault; and if the libei- 
lant alone was in fault, the libel must be 
dismissed; and it is equally clear that the 
damages must be apportioned between the 
oGCending vessels in all cases where both ves- 
sels were in fault. Sufficient has already 
been remarked to show that the brig was 
not in fault, so that the only remaining in- 
quiry is whether fault is justly imputable to 
the schooner. Fault is imputed to her in the 
libel, and if that allegation is sustained the 
decree should be affirmed, and, if not, it must 
be reversed, as where neither party is in 
fault the loss must rest where it fell. Both 
vessels were lying-to just prior to the collision. 
Doubts were entei-tained at the argument 
whether the fact was so in respect to the 
brig, but a careful revision of the testimony 
on that point shows that the allegation of the 
libel as amended, states the case correctly. 
Two faults are imputed to the schooner, and, 
if either of the allegations is sustained, the 
libellants must prevail. They are as follows: 
1. That the schooner had no lookout properly 
stationed on the vessel. 2. That she had no 
signal-lights, or that they were not properly 



displayed just before nor at the time when 
the two vessels came together. All of the 
schooner's company were on deck at the time 
of the collision, but no one of them had been 
assigned to duty as lookout during any part 
of the night, and it does not appear that any 
one of the number was attending to that duty 
just before the lights of the brig were dis- 
covered. On the contrary, they were all abaft 
the mainmast when the master, having dis- 
covered a light ahead, called the pilot and in- 
quired of him what it was, and the case 
shows that the pilot immediately said it was 
the red light of a vessel. 

Prior to the time when the pilot came on 
deck at the call of the master, it does not ap- 
pear that the lights of the brig had been dis- 
cerned by any person on board the schooner, 
except by the master, although the vessels 
were in very close proximity, and the danger 
of collision was imminent, as is apparent 
from the testimony of the master, who first 
discovered the light By his own testimony, 
it appears that he gave immediate orders to 
the man at the wheel to port the helm, and 
directed the men to hurry forward and hoist 
the jib as quick as possible, telling them 
to cut the gaskets if they found it difficult 
to unfasten them, showing that the danger, 
in his view, was a pressing one, and that it 
called for the utmost promptitude. Before 
he gave that order he says he noticed that 
the red light of the schooner was burning 
brightly in the screen where it belonged, and 
that he also looked at the green light as he 
went forward, and that it also was burning, 
but not so brightiy as it ought to have been; 
that he tried to "turn it up," and that it 
went out entirely; that he then took it down 
and handed it to the first man he met, and 
he admits that he does not know that it was 
again put into the rigging. He subsequentiy 
saw that light in the hands of one of the crew 
on the starboard side of the vessel, but he 
states in the same connection that the jib-boom 
of the brig was at that time nearly over the 
schooner. Evidently the time for precau- 
tions was past, as the collision was inevitable. 
Lookouts and lights were wanted earlier, and 
any attempt to supply their deficiency at 
that moment cannof operate as a valid ex- 
cuse for the neglect to supply them in sea- 
son, as required by the rules of navigation. 
Extended argument to show that the rules 
of navigation require that a vessel should 
have a lookout properly stationed on the ves- 
sel is unnecessary, as the views of this court 
have been too fully and too often expressed 
upon the subject to require their repetition 
to enforce the proposition. Sailing-ships as 
well as steamei'S navigating in the thorough- 
fares of commerce must have a constant and 
vigilant lookout stationed in a proper place 
on the vessel, and charged with the duty 
for which a lookout is required, and he must 
be actually employed in the duty to which 
he was assigned. Lookouts stationed in po- 
sitions where the view is obstructed either 
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by the lights, rigging, or spars of the vessel, 
do not constitute a compliance with the rules 
of navigation, as seamen when they are so 
situated are as incompetent to perform that 
duty as if they were physically incapable of 
seeing an approaching vessel. Chamberlain 
V. Ward, 21 How. [62 U. S.] 570. Perhaps 
one lookout is sufficient for small vessels, but 
they should never be without some one to 
perform that important duty. The Keystone 
State, 22 How. [63 U. S.] 471; Whitridge v. 
Dill, 23 How. [64 TJ. S.] 448; The Morning 
Light, 2 Wall. [69 U. S.] 550; Amoskeag 
3Iauuf'g Co, V. The John Adams [Case No. 
33SJ. 

Strong doubts are also entertained whether 
the schooner can be held to be excused for 
the condition in which her lights were at 
the time of the accident, but it is not deemed 
necessary to enter very fully into the consid- 
eration of that subject, as it is dear that she 
was in fault in not having a competent look- 
out properly stationed on the vessel. Her 
lights certainly did not comply with the fifth 
article of the sailing rules, and the evidence 
does not bring the case satisfactorily within 
the exceptional regulations established by the 
sixth article (13 Stat. 59). 

Decree affirmed with costs. 
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Circuit Court, District of Columbia. Nov. 

Term, 1802. 

Interest — Balance of Account — Discretion of 

Joky — G-eneral Usage. 

The jury may, or may not allow interest upon 

the balance of an account. 

THE COURT instructed the jury that if 
they were satisfied that the balance of the 
account was due as stated they might allow 
interest or not as they should judge proper, 
considering what was the general usage on 
that subject. 
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In re KIMBALL. 

[2 Ben. 38; 2 1 N. B. R. 193; Bankr. Reg. 

Supp. 42; 1 Am. Law T. Rep. Bankr. 2; 

6 Int. Rev. Rec. 215.] 

District Court, S. D. New York. Dec, 1S67. 

Arrest op Bankrupt under State Process — 
Privile&e of Witness — Debt Contract- 
ed BT Fraud. 
1. Where a suit was commenced against a 
bankrupt in a state court, the complaint being 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Robert D. Benedict, Bsa., and 
here reprinted by permission.] 



simply for goods sold and delivered, but, on af- 
fidavits showing a fraudulent contracting of the 
debt, an order of arrest was issued against him, 
and he was arrested: Hdd, that the bankrupt was 
not exempt from such arrest, under the twenty- 
sixth section of the bankruptcy act [of 1867 (14 
Stat. 529)]. The words "the same," in that 
section, refer to the arrest, and not to the action. 

[Cited in Re Devoe,'Case No. 3,843; Re Kim- 
ball, Id. 7,768; Re Alsberg, Id. 261.] 

[Cited in Young v. Gran, 14 R, I. 342.] 

2. But as the bankrupt, when arrested, was on 
his way to the register's office, for tiie purpose 
of being examined, under an order (form No. 
45) which had been>served upon him: Rold, that 
that order was substantially a subpoena, and 
that the bankrupt was entitled to be considered 
as a witness. 

3. As such witness, and also as being a party 
to the bankruptcy proceedings, he was entitled 
to protection from arrest at the hands of any oth- 
er tribunal. 

4. This court, whose process had been inter- 
rupted, had power to give him that protection, 
and he must be discharged from this arrest, on 
the ground that it was a breach of his privilege; 
but, as soon as the privilege should cease, he 
would be liable to be rearrested. 

[Cited in Ex parte Schulenhurg, 25 Fed. 212.] 

[In the matter of George W. Kimball, a 
bankrupt.] 

BLATCHPORD, District Judge. This is 
an application to discharge from imprison- 
ment the banknipt in this case, who is con- 
fined in closo custody, in Ludlow-Street jail, 
by virtue of an arrest made by the sheriff of 
the city and county of New York. The bank- 
rupt was declared a bankrupt by this court, 
on the 16th of November, 1867, on the peti- 
tion of one of his creditors. By the order of 
adjudication, the case was referred to one of 
the registers in bankruptcy, Mr. Isaiah T. 
Williams; and ilr. Williams, in pursuance 
of the authority granted by the bankruptcy 
act, issued an order, ujider the twenty-sixth 
section of the act, according to form No. 45 
of the forms in bankruptcy, requiring the 
bankrupt to attend before him, to submit to 
an examination, on the 6th of December, 
1867. After the bankrupt had been served 
with this order, and a few moments before 
the hour appointed for the examination, and 
while the bankrupt was on his way to the 
office of the register, and was in the same 
building in which the office of the register 
is situated, with the order for such examina- 
tion upon his person, he was arrested by the 
sheriff, upon an order of arrest issued as 
mesne process in a civil suit in the supreme 
court of the state of New York; and he ap- 
plies now to this court to be discharged fi'om 
his imprisonment, upon the ground that he 
was arrested while he was on his way, under 
the process of this court, to be examined 
thereunder. There is no statute of the Unit- 
ed States, as there is of the state of New 
York, giving protection to a witness from be- 
ing arrested in a civil suit, while he is in 
process of obeying a subpoena, issued from a 
competent court, for his examination as a 
witness. I have heretofore decided, that a 
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banlcrupt, in all matters relating to his exam- 
ination under tlie twenty-sixtli section of tlie 
hankniptcy act, is substantially a witness, 
and tbat lie is to be examined and cross-ex- 
amined as a witness, and is entitled to be 
considered as a witness in all respects. The 
order, or summons, according to form No. 
45, which is issued and served upon him, 
commanding him to appear and be exammed, 
is substantially a subpoena. The twenty- 
sixth section of the act provides, that the 
court may require him to attend, upon rea- 
sonable notice, and submit to an examination 
on oath, and that, if he neglects to obey any 
order of the court, he may be committed and 
punished as for a contempt of court He 
must, therefore, when served with such or- 
der or summons, be regarded as a witness 
under a subpoena, and as entitled to the same 
protection to which any other witness, sub- 
poenaed to attend before a court, or an officer 
of the court, is entitled. He is also a party 
to the bankrupt proceedings, and is entitled 
to all the protection which any party to any 
suit is entitied to under like circumstances. 
Such protection was decided by the ch-cuit 
court of the United States for the district of 
Pennsylvania— Hurst's Case [Case No. 6,9241 
—to be a protection thrown around him by 
the court from which the subpoena issues. 
In that case, the party was in attendance at 
Philadelphia, having gone there from his res- 
idence at New York, for the purpose of being 
• present at the ti-ial, in that court, of a suit 
to which he was a party, and he was also 
under process of subpoena from that court to 
attend it as a witness in another suit, when 
he was arrested at his lodgings, at a tavern 
in Philadelphia, by a state sheriff, on a capias 
ad satisfaciendum, issued out of the supreme 
court of Pennsylvania. An application was 
made to the circuit court of the United States 
to discharge him from imprisonment, and it 
was granted by Sir. Justice Washington and 
Judge Peters, holding the court, who decided 
that the circuit court of the United Slates had 
competent authority to discharge the party 
from arrest, because of the breach of his 
privilege which had been committed, in order 
that the proceedings of the court might not 
be impeded; and that the order for such dis- 
charge would be a justification and protec- 
tion to the sheriff in discharging him. In the 
present case, as the order or summons was 
issued by this court, the appUcation is made 
to it to discharge the party from his impris- 
onment Although there is no statute of the 
United States upon the subject yet the law 
is well settied, that a party and a witness is, 
under such circumstances, entitled to be pro- 
tected by the court whose process has been 
interrupted. The plaintiff, at whose instance 
he was arrested m the state court, may re- 
arrest him, under the same or other process, 
whenever the privilege ceases; but the privi- 
lege must be enforced, and the order of the 
court discharging the party from his impris- 
onment will be a conclusive justification of 



the sheriff in every other court and even in 
the state court itself, which issued the pro- 
cess. The privilege is one not merely for the 
benefit of the party and witness, but exists 
for the purpose of maintaining the dignity, 
and carrying out the commands, of the court 
which issues the subpoena, and of promoting 
public justice, it being necessary that private 
right should for the time being yield to the 
public good. Lyell v, Goodwin [Case vNo. 
8,616]. In the present case, the party was 
clearly entitled to his privilege, both as par- 
ty and as a witness, and I shall, therefore, 
make an order discharging him from the cus- 
tody of the sheriff, upon the ground that his 
an-est under the circumstances under which 
it was made, was a breach of his privilege. 
There is another ground urged in this case 
for the discharge of the party from imprison- 
ment, but which I do not regard as sufficient 
ground for his discharge. He claims to be 
discharged under the last clause of the twen- 
ty-sixth section of the bankruptcy act, which 
provides, that "no bankrupt shall be liable to 
arrest during the pendency of the proceed- 
ings in bankruptcy, in any civil action, unless 
the same is founded on some debt or claim 
from which his discharge in bankruptcy 
would not release him." The thirty-third 
section of the act provides, "that no debt 
created by the fraud or embezzlement of the 
bankrupt, or by his defalcation as a public 
officer, or while acting in any fiduciary char- 
acter, shall be discharged under this act" 
The cause of action set out in the complaint 
in the suit in the state court, in which the 
party was arrested, is simply a complaint for 
the recovery of five hundred and sixty dol- 
lars for goods sold and delivered to him, 
and the summons is a summons for a money 
demand on contract for five hundred and six- 
ty dollars. There is no allegation in the com- 
plaint that the debt was fraudulentiy con- 
tracted, nor any averment except that so 
much money is due for goods sold and de- 
livered; but the affidavits upon which the 
party was aiTested set forth facts which 
show a fraudulent purchase of the goods, and 
a fraudulent contracting of the debt and 
make out a case where the debt is one ci-e- 
ated by the fraud of the bankrupt in making 
fraudulent representations as to his solvency 
and pecuniary means and ability at the time 
he purchased the goods. If these averments 
had been contained in the complaint, tliere 
would have been no question in the case, but 
they are only contained in the affidavits on 
which the order of arrest was granted; and 
the ground urged for the discharge of the 
party is, that under this last clause of the 
twenty-sixth section of the act it is neces- 
sary that the action should be founded upon 
the debt from which the discharge in bank- 
ruptcy would not release the party. It is 
clear that, upon the face of the papers hi this 
case, this debt was created by the fraud of 
the bankrupt. Being such a debt it is one 
that will not be discharged by his discharge 
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under the act. But it is contended, on the 
part of the bankrupt, that the words "the 
same," in the twenty-sixth section— "unless 
the same is founded on some debt or claim, 
from which his discharge or bankruptcy 
would not release him"— mean the action; 
and, on the part of the plaintifC in the suit 
in the state court, it is contended that the 
words "the same" mean the arrest. Wheth- 
er the one or the other of these interpreta- 
tions of the words "the same," in the section, 
is given to those words, makes a material 
difference; because, if the interpretation of 
the bankrupt is the correct interpretation, that 
the action must be founded on the debt or 
claim, then it is clear that the action in the 
state court is not founded on a debt or claim 
from which the discharge would not release 
him. It is founded on a naked sale of the 
goods, with no element of fraud in it. 
Whereas, if the aiTest is what is to be found- 
ed on the debt or claim, it is very clear that 
the arrest in this case was founded upon a 
debt created by fraud, and one from which 
the bankrupt would not be released by his 
discharge in banlcruptcy. After a careful 
consideration of the language of the provi- 
sion in question, and its meaning and object, 
in connection with the language of the thirty- 
third section, I have come to the conclusion 
that the good sense of the statute is, that 
whenever the ground of arrest in the state 
court is a debt created by fraud, the party 
is not entitled to the privilege of exemp- 
tion from arrest; and that it would be too 
narrow and technical an interpretation of 
the language to hold that the words "the 
same" refer merely to the action, although 
that is the last antecedent. The intent of 
the act is, I think, that whenever the party 
is under arrest on account of a debt created 
by his fraud, neither this court, nor the state 
court, has any right to interpose and dis- 
charge him, because of the pendency of pro- 
ceedings in banki-uptcy. It is contended, ol 
the part of the bankrupt, that the plaintiff 
in the suit in the state court has, by force of 
what is, and what is not, contained in his 
complaint, waived the tort, and confined him- 
self strictly to the conti-act. But that is 
not conclusive at all of the question. I think 
that when the court sees that the party is 
arrested, as in this case, for a debt from 
which he would not be discharged by his dis- 
charge in bankmptcy, the arrest and im- 
prisonment must hold good. 

The bankrupt is, however, entitled to be 
discharged in this case, because he was un- 
lawfully arrested, in violation of his priv- 
ilege, and of the authority of this court. The 
moment that that privilege ceases, he will, 
of course, be liable to be rearrested, [and if 
he shall be rearrested, and shall deny that 
this debt was created by fraud, or that it is 
a debt for which he is liable to arrest, this 
conrt will, on a proper representation being 
made to it, order a reference to inquire into 
the facts, and will decide whether it is or 
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is not such a debt.] s But, on the face of 
the papers now presented, I hold that the 
bankrupt is not entitled to exemption from 
arrest entirely in the case, but that the 
sheriff had no right to arrest him under the 
circumstances under which he was arrested, 
and that an order must be entered discharg- 
ing him from such arrest. 
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[2 Ben. 554; i 2 N. B. R. 204 {Quarto, 74).] 

District Court, S. D. New York. Nov., I8G8.2 

Bankruptcy — Arrest cxder State Process — 
Application for Discharge fro.m Ar- 
SEsr- Fiduciary Debt. 
1. Where K., who had been adjudicated a 
pantrupt, was afterward arrested on a warrant 
issued out of a state court, on an affidavit stat- 
ing that_ goods had been sent to him to sell on 
commission which he had sold, and the pro- 
ceeds of which he had failed to pav over on de- 
mand, and application was made to the bank- 
ruptcy court to discharge him from such arrest: 
mid, that the bankruptcy court, in determining 
the question whether the arrest of a bankrupt is 
tounded on a debt or claim from which his dis- 
charge would not release him, as provided bv the 
4f ^ ^domi'^ ^^ ^'^ bankruptcy act [of 1807 (14 
btat. 5Jp)], can look only at the papers which 
were before the state court, as the foundation of 
the arrest. 

fCited in Re Valk, Case No. 16,814; Re Als- 

[Cited in Lemcke v. Booth, 47 Mo. 387.] 

^ J* T^e bankruptcy court could, therefore, look 
only at the affidavits on which the order of ar- 
rest was granted in the state court, and not at 
the complaint m the action in that court, which 
was not then before it. 

3. On that affidavit the claim against the 
bankrupt was a debt created by the defalcation 
of the bankrupt, while acting in a fiduciary ca- 
pacity and he was not entitled to be discharged 
from the arrest. 

[Disapproved in Grover & Baker S. M. Co v 
Ghnton,_ Case No. 5,845. Cited, but not fol- 
lowwl, m Keime v Graff, Case No. 7.050; 
i^i^oA*^*' ^4- 12,976; Zeperink v. Card, 11 
S4'ik!Ct!"57S" " ^'^^^' '^^ U. S. 

[Cited in Cronan v. Cotting, 104 Mass. 247.] 

This was an application to discharge the 
bankrupt [John H. Kimball] from arrest. 
He filed his voluntary petition in bankrupt- 
cy in this court on the 21st of May, 1S6S, 
and was adjudicated a bankrupt on the 2Gth 
of May. On or about the 5th of June fol- 
lowing, he was arrested on an order of ar- 
rest, made on that day by the supreme court 
of New York, in a civil action brought 
against him in that court, by James Beafy 
and others. The order of arrest, and conse- 
quently the arrest itself, were founded on 
an affidavit setting forth that on the 23d of 
December, 1867, the plaintiffs in the action 
sent from Erwin, Steuben county, New 
York, to the bankrupt at New York, 21,250 
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1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 7,769.] 
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pounds of buckwheat flour, to sell upon 
commission; tliat the banlirupt received the 
flour to sell upon commission, and undertook 
to faithfully remit and pay over to the plain- 
tiffs the proceeds of sale over and above his 
commission; that on or about the 20th of Feb- 
ruary, 1868, the bankrupt, as such commis- 
sion agent, sold the flour and received there- 
for the sum of $7587o/ioo over and above his 
commission, as the plaintiffs were informed 
by the bankrupt; that the bankrupt did not 
remit the proceeds of sale or any part there- 
of to the plaintiffs; that the plaintiffs after- 
ward demanded from the bankrupt the pro- 
ceeds of sale, less his commissions, and he 
refused to pay it over to them, saying that 
he did not then have the money, and had 
not the means of payment; that he had not 
paid to the plaintiffs such proceeds or any 
part thereof, but had applied the same to 
his own use, and closed his commission busi- 
ness; and that by reason of the premises 
the plaintiffs had sustained damage to the 
amount of $758.79, and interest thereon 
from February 20th, 1868. On the hearing 
of the application, an issue of fact arose be- 
tween the parties as to whether such arrest 
was founded on a debt or claim from which 
a discharge of said bankrupt in bankruptcy 
would not release him, and it was referred 
to a referee, under the thirty-eighth section 
of the bankruptcy act, to take such testi- 
mony as might be produced before him in 
relation to said issue and report, and certify 
the same to the court Testimony was tak- 
en by both parties before the referee, and 
the case was argued before the court upon 
such testimony. 

B. F. Watson, for bankrupt. 
R. D. Holmes, for creditors. 

BLATCHFOUD, District Judge. This ap- 
plication is made under that clause of the 
twenty-sixth section of the bankruptcy act 
which provides that "no bankrupt shall be 
liable to arrest during the pendency of the 
proceedings in bankruptcy, in any civil ac- 
tion, unless the same is founded on some 
debt or claim from which his discharge in 
bankruptcy would not release him." Under 
this provision it has been held by this court 
—In re Kimball [Case No. 7,767]— that if 
the arrest is founded on a claim from which 
a discharge in bankruptcy would not release 
the bankrupt he is liable to the arrest, 
whether the action in which the arrest is 
made is founded on such claim or not, it 
frequently happening, in the practice of the 
courts of the state of New York, that the 
complaint in the action discloses a simple 
contract debt, while the affidavits on which 
the ari*est is founded show that the debt 
was contracted by fraud, and is one which 
would not be discharged by a discharge in 
bankruptcy. Where a bankrupt is under ar- 
rest in a civil action during the pendency of 
the proceedings in bankruptcy, and his dis- 
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charge from arrest is applied for on the 
ground that, under the said provision of the 
twenty-sixth section, he is not liable to such 
arrest, this court must determine whether 
the claim on which the arrest is founded is 
one from which a discharge in bankruptcy 
would not release him. The district court 
of Massachusetts has held— In re Devoe 
[Case No. 3,843]— that where it appears, by 
inspection of the proceedings in the state 
court on which the arrest was made, that 
the arrest was founded by the state court 
on a claim which appears, on the face of 
such proceedings, to be one of damages for 
fraud, the district court is concluded, and 
cannot inquire whether such claim is well 
founded or ill founded. Although I have, 
heretofore, in some cases, been inclined to 
take a different view of the construction of 
this provision of the twenty-sixth section, 
and to hold that this court is called upon to 
inquire whether, upon all the facts existing 
between the parties to the claim in refer- 
ence to its creation, it is or is not such a 
claim as is by the thirty-third section ex- 
cepted from the operation of a discharge, 
yet I am satisfied, upon full consideration, 
that this view is erroneous, and that the 
interpretation given to the twenty-sixth sec- 
tion by the district court of Massachusetts 
in the case of In re Devoe, before cited, is 
the correct one. It is true that the state 
court has never passed upon the question 
whether the claim made by the creditor is 
one from which a discharge in bankruptcy 
would not release the debtor, but has only 
passed upon the question whether, by the 
state laws, the debtor was liable to arrest, 
and that this court is called upon to say 
whether the claim is one that would not be 
released by a discharge in bankruptcy. But, 
by the express terms of the twenty-sixth 
section, the claim to be inquired about is the 
one on which the state court founded the ar- 
rest, the one presented by the creditor to the 
state court, and on which it acted as the 
foundation for the arrest, the one in respect 
of which, as presented to it at the time, it 
decided that the debtor should be put or 
kept under, arrest The proceeding in thi& 
court to discharge a debtor from arrest, 
when he is held under arrest contrary to the 
provisions of the twenty-sixth section, is 
very limited in its scope. The action of 
this court is confined, in point of time, to- 
the pendency of the proceedings in bank- 
ruptcy. They are pending, so far as the 
debtor is entitled to relief by virtue of this 
provision of the twenty-sixth section, only 
until the termination of proceedings for the 
discharge of th^ bankrupt. It was not in- 
tended, by the twenty-sixth section, or any 
other provision in the bankruptcy act, that 
this court in bankruptcy should pass In a 
plenary manner upon the question whether 
a particular debt or claim will or will not 
be released by a discharge in bankruptcy. 
That question must be passed upon by the 
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court in which the debt is sued on, and the 
discharge is pleaded, and it is replied that 
the debt is one excepted by the thirty-third 
section from the operation of the discharge. 
This court only passes on the question 
whether the state court has founded its ar- 
rest upon a claim which on the face of the 
papers which were before it as the founda- 
tion for the arrest, is a claim from which 
the debtor would not be released by a dis- 
charge in bankruptcy. 

Applying this view to the case at bar, the 
state court had before it as the foundation 
on which it ordered the arrest, merely the 
affidavit before referred to. The order of ar- 
rest is dated June 5th, 1S6S. The complaint 
in the action was not sworn to until June Sth, 
1SG8, and of course was not before the state 
court when it gi-anted the order of arrest, 
and it is not shown that the state court has 
ever had before it as a foundation for mak- 
ing or retaining such order of arrest any oth- 
er paper than such affidavit. The only ques- 
tion to be determined, therefore, is, whether 
the claim as stated in that affidavit, is one 
from which the debtor would not be released 
by a discharge in bankruptcy. 

The claim stated in that affidavit is, that 
a quantity of buckwheat flour was sent by 
tlie plaintiffs to the bankrupt to be sold by 
him on commission; that he received it to 
sell on commission, and undertook to pay to 
the plaintiffs the proceeds of sale less his 
commission; and that he sold the flour, and 
received for it $758.79 over and above his 
commission, but has not paid to the plaintiff 
such proceeds, or any part thereof. Is sudi 
a claim a debt created 'bj the defalcation of 
the debtor while acting in a fiduciary capac- 
ity? I have heretofore decided, in the ease 
of In re Seymour [Case No. 12,684], that such 
a claim is a debt of that character, and will 
not be discharged by a discharge in bank- 
ruptcy. My views as there stated are con- 
fii'med by the vei-y thoroughly considered 
opinion of the supreme com't of New York 
in the recent case of Duguid v. Edwards, 50 
Barb. 2S8. The application for the discharge 
of the bankrapt from arrest is denied. 

This decision was affirmed by the. circuit court, 
on review [Case No. 7,769]. 



Case No. 7,769. 

In re KIMBALL. 

[6 Blatchf. 292; 2 Am. Law T. Rep. Bankr. 52; 

2 N. B. R. 354 (Quarto, 114); 1 Chi. 

Leg. News, 163.] i 

Circuit Court, S. D. New York. Jan. 14, 1869.2 

Baskruptct — Arrest uxdeh State Process — 
Application for Discharge from Arkest — 

Charge of Fraud— Fiduciary Debt. 
1. "Where flour was sent by A. to B., to be 

sold on commission, and the proceeds were to be 

1 [Reported by Hon. Samuel Blatcbford, Dis- 
trict Judge, and here reprinted by permission. 
2 Am. Law T. Rep. Bankr. 52, contains only a 
partial report.] 

2 [Affirming Case No. 7,7G8.] 



remitted to A., less the commission of B., and 
the flour was sold but the proceeds were not 
remitted, and B. was adjudged a bankrupt by 
the district court, and afterwards was arrested 
'in an action founded on the transaction, brought 
against him by A., in a state court: Edd, tiiat 
the debt was one created by the defalcation of 
B. while acting in a fiduciary diaracter, within 
the meaning of section 33 of the bankruptcy act 
of March 2, 1867 (14 Stat. 533), and that B. was, 
therefore, liable to such arrest, notwithstanding 
the provision of section 26 of said act. 
[Cited in Re Valk, Case No. 16,814. Disap- 
proved in Grover & Baker S. M. Co. v. Clin- 
ton, Id. 5,845. Cited, but not followed, in 
Keime v. Graff, Id. 7,650; Re Smith. Id. 
12,976; Zeperink v. Card, 11 Fed. 296; Hen- 
nequin v. Clews, 111 U. S. 676, 4 Sup. Ct. 
578. Cited in Fulton v. Hammond, 11 Fed. 
294.] 
[Cited in Banning v. Bleakley, 27 La. Ann. 
257; Desobry v. Tete, 31 La. Ann. 809; 
Hennequin v. Clews, 77 N. Y. 427; Ansonia 
Brass & Copper Co. v. New Lamp Chimney 
Co., 53 N. Y. 124; Scott v. Porter, 93 Pa. 
St. 39.] 

2. The question whether, in such case, B. 
could be discharged from arrest by the bankrupt- 
cy court, depended upon the case presented on 
which the arrest was made. 

This was a petition, for a review of an 
order of the district court refusing to dis- 
charge the bankrupt [John H. Kimball] 
from arrest, and, also, refusing to discharge 
the bail given by him thereon. [Case No. 
7,768.] He was adjudged a bankrupt on 
the 26th of May, 1868. The arrest was 
made on or about the Sth of June thereafter, 
in an action brought in a state court, and 
on an order of arrest founded on an affida- 
vit setting forth that, on the 23d of Decem- 
ber, 1867, the plaintiff forwarded 21,250 
pounds of buckwheat flour to the bankrapt, 
to sell on commission, and remit the pro- 
ceeds, less the commission. The flour was 
sold on or about the 20th of February, 1868, 
by the bankrupt, who received therefor 
$7587o/ioo over and above the commission, 
but failed to remit the proceeds, or any part 
thereof. They were subsequently demand- 
ed from him, but he refused to pay them, 
saying that he had no means of payment, 
and had applied the money to his own use. 
Soon afterwards he applied for the benefit 
of the bankruptcy act, and closed his com- 
mission business. 

NELSON, Circuit Justice. The applica- 
tion for the discharge of the bankrupt from 
arrest is founded on the latter clause of the 
26th section of the act, which provides, that 
"no bankrupt shall be liable to arrest dur- 
ing the pendency of the proceedings in 
bankruptcy, in any civil action, unless the 
same is founded on some debt or claim 
from which his discharge in bankruptcy 
would not release him." The 33d section 
provides, that "no debt created by the fraud 
or embezzlement of the bankrupt, or by his 
defalcation as a public officer, or while act- 
ing in any fiduciary character, shall be dis- 
charged under this act." The district court 
held that the debt in this case was created 
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by the defalcation of the debtor whUe act- 
ing in a fiduciary character, and "vyould not 
be discharged in bankruptcy, and, hence, 
refused to discharge him from arrest. I 
am inclined to concur in this opinion. [Case 
No. 7,768.] I concur the more readily, as 
the decision of the question by the district 
court extends, in its operation and effect, 
only to the matter of ai-rest, and does not 
affect the question ultimately to be deter- 
mined, whether the debt will or will not be 
discharged by a discharge in bankruptcy. 
The simple question here is, under the 2Gth 
section, whether the court will discharge 
the bankrupt from arrest during the pen- 
dency of the proceedings, and nothing more; 
and this must depend upon the case pre- 
sented on which the arrest was made in the 
action in the state court. Looking at it as 
thus presented, it seems to me there is 
great difficulty in saying that the flour was 
not received and held by the bankrupt in 
a strictly fiduciaiy character. The article 
was placed in his possession simply to sell 
it, and to remit the proceeds over and above 
his commission. The money was not the 
bankrupt's when it was received on the 
sale, but was the money of the owner of the 
flour. It was a gross breach of trust to 
apply it to his own use. I have looked at 
the case of Chapman v. Forsyth, 2 How. 
[43 U. S.] 202, but do not regard it as con- 
trolling the one in hand. The provision in 
the present act is much broader than that 
in the act of 1841 [5 Stat. 440]. The order 
of the district court is aflarmed. 



Case -No. 7»770. 

In re KIMBALL et al. 

[16 N. B. R. 188.] 1 

District Court, W. D. Michigan. Sept. 8, 1877. 

Bankruptcy — Involontart — Delay in Filing 
Pbtition — Assignment fob Benefit of Cked- 
iTi-ORS — Delivery op Schedules in Assign- 
ment. 

1. Delivery of schedules is not necessary to 
the validity of an assignment for the benefit of 
creditors. 

2. A delay of more than three months in filing 
the petition in bankruptcy after the esecutiou 
and delivery of an assignment for the benefit of 
creditors, will deprive the assignee in bankruptcy 
of the right to the possession of the property as- 
signed. 

[In the. matter of Kimball, Austin & Co., 
bankrupts.] 

Case made by the common law assignee 
and the assignee in bankruptcy as to the 
right to possession of assets. 

Dallas Boudeman, for common law as- 
signee. 

air. Mason, for assignee in bankruptcy. 

WITHEY, District Judge. On the 31st of 
Jitareh last the bankrupts made a common law 
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assignment to F. W. Curtenius, for the bene- 
fit of creditors, which was on the same day 
accepted. Schedules were referred to in the 
instrument to be thereafter delivered, but 
were not completed and delivered until April 
20th. July nth a petition in bankruptcy was 
filed, on which the -firm were adjudicated 
bankrupts. C. H. Booth was elected as- 
signee and to him was transferred by the 
register the assets of the bankrupts. As as- 
signee in bankruptcy Booth demanded of Cur- 
tenius the property claimed by the latter un- 
der the voluntary assignment. The parties 
have made a case for the opinion of the com-t, 
and counsel have been heard. 

But two questions are presented: 1. Were 
the schedules necessary to the validity of the 
assignment to Curtenius at the time it was 
delivered? We answer in the negative. There 
is no claim but that the deed of assignment 
to Cm-tenius was made in good faith for the 
pm-poses expressed in it. It is not denied 
but that the intention is manifested in the in- 
strument that it should take immediate effect 
and cover all the property of the assignors 
not exempt by law. Under such a condition 
of facts the absence of the schedules would 
not defeat the deed taking efEect presently. 
Such has been held to be the law in this and 
several states. In Hollister v. Loud, 2 Mich. 
309, at page 322, the court says: "The prop- 
erty vested on the delivei-y of the deed, 
whether the schedules were perfected or 
not." In Nye v. Van Husan, 6 Mich. 329, 
it was held that a schedule detailing at large 
the property conveyed was not necessary to 
the validity of an assignment The deed of 
the assignment in that case in general terms 
conveyed all the assignor's property "of eveiy 
name and natui*e whatever as the same is 
more particularly described in the schedule 
proposed to be hereafter annexed to this in- 
strument." It was held that the instrument 
manifested an intention that it should pres- 
ently operate— and that it did take effect on 
delivery notwithstanding schedules were not 
annexed. See, also, out of many cases: 15 
Conn. 152; 21 Me. 245; 17 N. Y. 478; 26 
Ind. 242; 6 Iowa, 61. 

2. Did the delay of three months and more 
in filing the petition in bankruptcy, after the 
execution and delivery of the voluntary as- 
signment to Curtenius, deprive the assignee 
in bankruptcy of a right to the possession of 
the property so assigned? This question is 
answered in the affirmative. In the absence 
of the bankrupt act [of 1867 (14 Stat 517)] 
it is, as we understand, conceded that the 
deed of assignment to Curtenius would be 
valid. It certauily would be unless fraudu- 
lent upon some ground not suggested by the 
facts presented to the court. The bankrupt 
act declares all transfers by an insolvent 
debtor made within certain periods next prior 
to commencement of proceedings in bank- 
ruptcy against him void, in certain cases. As 
to assignments • for the benefit of creditors 
generally, by insolvents, the period was six 
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months under the law prior to the amend- 
ment of 1874 [18 Stat. 178], and three months 
as the law now is. That is, if the proceeding 
in bankruptcy was commenced within six 
months after a voluntary assignment by the 
debtor, under the law previous to June 22, 
1S74, or within three months since the amend- 
ment of that date, the assignee in bankruptcy 
could avoid the voluntary assignment and 
possess himself of the banln-upt's assets so 
transfen-ed. There has been some conflict 
in the decisions whether assignments volun- 
tarily made by a debtor for the benefit of 
creditors generally, were opposed to the bank- 
rupt act, but in this circuit the late Mr. Cir- 
cuit Judge Emmons, in Globe Ins. Co. v. 
Cleveland Ins. Co. [Case No. 5,486], held that 
such assignments, if made within the period 
limited by the bankrupt law of six months, 
were opposed to the policy of the act and 
void as against the assignee in bankruptcy. 
If, however, the voluntary assignment is made 
more than six months under the former stat- 
ute, or three months under the amendment of 
1874, there is no reason why the voluntary 
assignment will not vest in the assignee under 
it the property transferred, and effectually 
defeat all claims upon it by the assignee in 
bankruptcy. Three months is by the amend- 
ment of 1874 substituted for six months in 
the original act. As to the six months clause, 
as it stood prior to June 22d, 1874, the su- 
preme court, in Mayer v. Hillman, 91 U. S. 
496, held a voluntary assignment by an in- 
solvent debtor, made more than six months 
prior to filing the petition, valid against the 
claims of an assignee in bankruptcj'. The 
same rule appli^ to the time of three months 
as now limited. The assignment by Kimball, 
Austin & Co. to Curtenius was more than 
three months anterior to the proceedings in 
bankruptcy against them, and therefore vest- 
ed title in Curtenius as assignee for the bene- 
fit of creditors. The assignee in bankruptcy 
has no more right to the property thus as- 
signed than to any other property sold by the 
bankrupts more than three months before 
the filing of the petition in this court against 
them. A decree will be entered in accordance 
with the views expressed. 



Case IQ-o. 7,771. 

In re KIMBALL. 

[1 N. J. Law J. 230.] 

District Court, D. New Jersey. July 25, 1878. 

Baskkuptct — Assignment — Execdtiox — Injuxc- 
TiON TO Restrain Cmeditor, 

1. The execution of a deed of assignment, and 
the transfer of the property, constitutes the as- 
signee a trustee in possession, holding for the 
equal benefit of all creditors. 

2. The provisions of the third and fourth sec- 
tions of the assignment act [14 Stat. 517] are 
merely directory, prescribing the prompt per- 
formance of certain acts by the assignee, but 
their performance is not a condition precedent to 
the operation of the assignment 



On the 16th day of July, A. D. 1877, the 
debtor executed and delivered to one Ham- 
mond Stoddart a conveyance of all his estate, 
real and personal, in trust for the equal bene- 
fit of his creditors, under the state assign- 
ment act The said assignee took possession 
of the property on the same day, and gave 
notice by publication in the newspapers re- 
quired by the third section of the act. The 
Ballew Brothers, creditors of said bankrupt 
obtained a judgment against him in one of 
the state courts on the 20th of July, 1877, 
and an execution was issued and delivered 
to the sheriff on the next day, who went to 
the store of the debtor on the day following 
to make a levy, and was then informed of 
the previous assignment. A levy was, how- 
ever, annexed to the execution, and instruc- 
tions given to the sheriff to hold the execu- 
tion for the present The same creditors on 
the 10th of August, 1877, obtained a second 
judgment against the debtor, on which an 
execution was immediately issued and de- 
livered to tlie sheriff. A petition in bank- 
ruptcy was siibsequently filed, and such pro- 
ceedings had thereon that a composition was 
effected entitling the bankrupt to a discharge 

from his debts^ upon the payment of 

per cent to his unsecured creditors. A ten- 
der of such percentage was made to the said 
Ballew Brothers, who declined to accept the 
same, on the ground that they were judgment 
creditors, and should be paid in full. On 
recording the resolutions, the property was re- 
conveyed to the debtor by the terms of the 
composition, whereupon the sheriff was in- 
demnified, and instructed by Ballew Broth- 
ers to proceed forthwith to make the amount 
of their executions. The terms for carrying 
out the composition not having expired, the 
court, on application of the bankrupt re- 
strained the said creditors from further pro- 
ceedings on the judgments and executions, 
and the motion is now to dissolve said in- 
junction. 

Guild & Lum, for bankrupt. 

E. T. Morrow, for Ballew Bros. 

NIXON, District Judge (after reviewing 
the facts). The only question involved is, 
when the deed of assignment took effect. If 
on the 16th of July, when its delivery and 
the surrender of possession of the estate to 
the assignee were made, there was no prop- 
erty in the debtor, on the entry of the judg- 
ment on the 20th of July, upon which tlie ex- 
ecution could operate, and the Ballew Broth- 
ers, although execution creditors, were with- 
out a lien upon the estate which had already 
been transferred. But the counsel for the pe- 
titioner claims that, under the 3d and 4th 
sections of the state assignment act, no 
change of property takes place, until tbie as- 
signee has completed his inventoi-y, exhibited 
the same to the surrogate of the countj', and 
entered into bond to the ordinary, with suffi- 
cient surety, in double the amount of the 
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valuation, for the faithful performance of his 
tx'ust, which services were not performed in 
this case until August 11, 1877, after the en- 
try of the second judgment in favor of the 
petitioners. * * * The aim of the statute 
is to create a trust, and the execution of the 
deed and the transfer of the property con- 
stitutes the assignee a trustee in possession, 
holding for the equal benefit of all creditors. 
The provisions of the third and fourth sec- 
tions, as to the subsequent duties of the as- 
signee, are merely directory, prescribing for 
the security of the rights of creditors the 
prompt performance of certain acts, Tvliich 
the courts will enforce, if the assignee be 
derelict; but it has never been held, so far as 
1 know, that their performance was a condi- 
tion precedent to the operation of the assign- 
ment. It may be true the assignees should 
not proceed to sell the estate, nor perform any 
of the duties necessary to carry into effect 
the intention of the assignment, until he has 
filed with the surrogate, under oath or af- 
firmation, a true inventory and valuation of 
the property assigned, and has entered into 
bond as required for the faithful execution of 
the trust; but in the meantime the estate has 
passed out of the control of the debtor, and 
has vested in the assignee, and is beyond 
the reach of the lien of any judgment and ex- 
ecution subsequently entered and issued. See 
Scull V. Reeves, 2 Green, Cb. [3 N. J. Eq.] 
84; Alpaugh v. Eoberson, 12 C. E. Green [27 
X. .1. Eq.] 90. I must, therefore, hold that the 
petitioners acquired no lien upon the debtor's 
property by virtue of their judgments and ex- 
ecution, and that the bankrupt and his other 
creditors are entitled to the protection of the 
court until the time for carrying out the 
composition arrangement has fully expired. 
Application refused. 



Case M*o. 7,77S. 

KIMBALL V. The ANNA KIMBALL. 



[2 Cliff. 4.] 1 
Circuit Court, D. Massachusetts. 
1861.2 
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Makitime Liens — Fkeiqht Lien — Waiver by 

CnAiiTEit Paktt — ^Effect of jSTotes Given 

— Giving of Credit. 

1. Under the terms of the charter-party in this 
case, the owner of the ship has a lien on the 
cargo for the payment of the freight. 

[Cited in Costello v. 734,700 Laths, 44 Fed. 
108.] 

2. The effect of this is not changed where the 
charter-party stipulates that the balance of the 
charter was payable one half in five days and one 
half in ten days after discharge of homeward 
cargo. 

3. Charter-parties may be so framed as to de- 
feat the implication of a lien on the cargo for 
the freight. But it is necessary to examine the 
whole instrument, and to compare the parts in- 
voked to defeat the lien with all the other parts. 

1 [Reported by WiHiam Henry Clifford, Esq., 
and here reprinted by permission.] • 

2 [Reversing Case No. 404. Decree of the cir- 
cuit court affirmed in 3 Wall. (70 U. S.) 37.] 

14FTiD.CAS. — 31 



4. Delivery without any condition or qualifica- 
tion annexed is a waiver of the lien, because the 
lien is but an incident to the possession. But 
where delivery is made, upon an understanding 
between the parties that the transfer of the 
goods from the ship to the warehouse shall not 
be regarded as a waiver of the lien, no such 
consequences follow. 

5. In this case the clause giving the five and 
ten days' credit was not a waiver or displace- 
ment of the lien, because the word "discharge" 
refers to the unlading merely, and not to the de- 
livery of the cargo. 

6. Where two notes of ?5,000 each were re- 
ceived by the owner of the vessel, before her ar- 
rival at the home port, payable to his order in 
six months, and he gave a receipt for them to the 
charterers, stating that the notes were received 
on account of the charter of the ship, and that 
the amount was to be insured by the charterers 
and charged to the owner, it was held, that tiie 
notes were not received or given in payment, but 
as an accommodation to the owner; and having 
been tendered at the trial, the libellant is entitled 
to recover the whole balance of the chart€a:-mon- 
ey, after deducting other payments. 

7. Payment undoubtedly discharges the lien 
of the ship-owner; and promissory notes accept- 
ed as payment will have the same effect as pay- 
ment in money. At common law, a promissory 
note given for a simple contract debt does not 
operate as a discharge of the original obligation, 
unless the intention of the parties to that effect 
affirmatively appears. But the rule in this state 
is different, and the question in this case must 
be governed by the rules of law prevailing in 
the jurisdiction where the transaction took place. 

8. In this state, if a party, bound to a simple 
contract debt, gives his own negotiable seciurity 
for it, then, in the absence of any circumstances 
to indicate the contrary intention of the parties, 
the presumption is that the bill or note was re- 
ceived in satisfaction of the pre-existing del)t. 

9. But as the liability for which the notes were 
given in this case was contingent, and as the 
agreement was, that, if the notes fell due before 
the ship returned, then the libellant was to take 
them up and renew them, or if the ship arrived 
before the notes fell due, he was to 'return them 
or deduct the amount from the charter-money, 
it was Jield they were not given or received in 
payment. 

Appeal in admiralty from a decree of the 
district court for the district of Massachu- 
setts. 

The libellant was the owner of the ship 
Anna Kimball. The libel alleged that on the 
4th of July, 1S56, the libellant made a con- 
tract of affreightment with G. T. and W. P. 
Lyman, by which they agreed to pay him 
$35,750 for a round voyage from New York 
to Melbourne, thence to Calcutta, and thence 
to Boston; that the vessel arrived at the re- 
turn port, with her homeward cargo on board, 
on the 23d of January, 1858; that §8,000 of 
the charter-money was paid in advance; that 
?8,000 more were paid in Melbourne and Cal- 
cutta; and that ?19,750 were due, payable 
one half in five and the rest in ten days after 
discharge of the homeward cargo. It also 
alleged that by the contract the cargo laden 
on board became pledged to the libellant for 
the payment of the freight, and that he be- 
came entitled to a lien thereon by the admi- 
ralty and maritime law. The charter-party 
contained the clause: "To the true perform- 
ance of all the foregoing covenants, the said 
parties, each to the other, do hereby bind 
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themselves, * * * especially the said par- 
ty of the first part, the said vessel, her 
freight, taelile, and appurtenances; the said 
parties of the second part, her freight and 
merchandise to he laden on board." In the 
ansAver the ownership of the libellant, the 
contract of affreightment, and the agi'eement 
of the charterers to pay the sum specified in 
the libel for th« voyage therein described, 
yvcve admitted; but that the libellant became 
entitled to a lien on the cargo for the pay- 
ment of freight, that the homeward voyage 
was duly performed, that the vessel fully 
discliarged her cargo, were denied in the an- 
swer. Payments in addition to those admit- 
ted in the libel were set up in the answer, 
namely, ?2o0 at Melbourne and Calcutta; 
§10,000 in Boston; §450.20 for insurance; 
collections of freight by libellant, to the 
amount of ?7,297.50; leaving due to him, if 
the vessel had fully delivered her homeward 
cargo, $1,787.30. Certain facts were agreed 
between the parties in the- district court 
[Case Xo. 404] as follows: 

The following facts are agreed between the 
parties for the purposes of the trial of this 
cause: Of the charter-money $8,000 was paid 
in advance, in the manner stated in the char- 
ter-party, and $S,2oO was paid in Australia 
and Calcutta, August 31, 1857. On applica- 
tion of the libellant for the purpose named in 
the receipt, he received from the Messrs. Ly- 
man two notes of $5,000 of that date, on six 
months, payable to his order, and gave 
therefor the receipt, a copy of which is an- 
nexed and marked "A." The libellant pro- 
cured these notes to use, and did obtain 
money upon one of them at a bank where he 
was a director, and where he had a standing 
account. The Messrs. Lyman effected in- 
surance on these amounts, in pursuance of 
the agreement, paying therefor §415.20. In 
the autumn of lSo7 the Messrs. Lyman failed, 
and on the 19th of Januai-y took the benefit 
of the Massachusetts insolvent law, the first 
publication of notice being on that day. 
After the failure, and before the publication 
of notice, the libellant tendered them back 
their said notes, and they refused to receive 
them, and the libellant has always been 
ready to give up said notes. The contract 
between the Messrs. Lyman and the claim- 
ants was in writing, and a copy thereof is 
annexed, marked "B." The ship was in 
charge of Mr. James H. Adams in Calcutta, 
the agent of the Messrs. Lyman, and the 
cargo libelled was purchased by him upon 
the credits furnished by- the claimants, and 
shipped, and the bills of lading therefor were 
di-awn and sent in pursuance of said agree- 
ment, the bills of lading being of the form 
a duplicate whereof is annexed and marked 
"C." Other cargo was taken on board, the 
property of sub-freighters, at specific rates 
of freight, and bills of lading given therefor 
of the form annexed and marked "D." The 
vessel arrived in Boston on the 23d of Jan- 
uary, 1858, having been expected, when the 
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said notes were given, to arrive in about 
three or four months. The libellant has col- 
lected the freight due from the sub-freight- 
ers, amounting to about §7,000; the exact 
amount of which is to be ascertained and de- 
ducted from the charter. On the arrival of 
the ship and discharge of the cargo the claim- 
ants made due demand for the cargo under 
said bills of lading, and the libellant refused 
to deliver it, claiming a lien thereon for all 
the unpaid charter-money, deducting the 
sub-freight collected, but not deducting the 
said notes of §10,000. The claimants were 
willing to pay the balance of charter-money, 
for the purpose of getting possession, if the 
libellant woiild allow the said §10,000, but 
no offer was made to pay said balance unless 
the libellant yielded his claim to the §10.000. 
The cargo was libelled after the expiration 
of ten days from its discharge; and, on sat- 
isfactory stipulation being given in the cause 
for the demand and costs, it was delivered 
to the claimants, without prejudice to the 
rights or claims of either party. The libel- 
lant tenders the said notes in court. 

If the libellant recovers, and the claimants 
so desire, the question of deduction for short 
cargo shall be open and sent to a commis- 
sioner. The claimants have not received 
enough from the cargo to pay their ad- 
vances. 

A. 

Boston, August 31, 1857. Received of G. 
T. & W. P. Lyman their two notes (of §5,- 
000 each), amounting to §10,000, of this date, 
payable in six months, to my order, on ac- 
count of charter of ship Anna Kimball. It 
is understood that this amount is to be in- 
sured by G. T. & W. P. Lyman, and charged 
to owners of ship. (Signed) Edmund Kim- 
ball. 

B. 

No. 1163. Office of Duncan, Sherman & 
Co., Bankers, New York, March 30, 1857. 
Messrs. George Peabody & Co., London.— 
Gentlemen: We hereby authorize Mr. James 
H. Adams or Messrs. Anshootos, Day, & Co., 
of Calcutta, or any other parties whose 
drafts you may be directed by the written 
order of the said James H. Adams, or An- 
shootos, Day, & Co., to accept under this 
credit, to value on you at six months' sight, 
for account of Messrs. George T, & W, P. 
Lyman of Boston, for any sum not exceed- 
ing twelve thousand pounds sterling, to be 
used as he or they may direct for fair in- 
voice cost of goods or merchandise, to be 
purchased for account of whom it may con- 
cein, and to be shipped to the port of New 
York or Boston by vessel or vessels. The 
bills must be drawn in Calcutta, or any port 
east of the cape of Good Hope, prior to the 
first day of April, 1838, and advice thereof 
given to you, accompanied by invoices and 
pills of lading, to our order, for the property 
shipped as above. Duplicate invoices and 
bills of lading to be forwarded by the vessel. 
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under cover, to us. It is distinctly under- 
stood that the shipping documents ahove 
mentioned are to be delivered to you prior to 
your acceptance of any draft or drafts under 
this credit, without which you will not con- 
sider yourself authorized to accept any draft 
or drafts by virtue hereof. And we do here- 
by agree with the drawers, indorsees, and 
bona fide holders of bills drawn in compli- 
ance with the terms of this credit, that the 
same shall be duly honored on presentation 
at your office in London. For £12,000. Very 
respectfully, your obedient servants. Please 
sign bills as being drawn under credit. No. 
1163, dated March 30, 1857. N. B. All the 
bills of lading are to be forwarded to Messrs. 
George Peabody & Co. (by successive con- 
veyance), except the one retained by the 
captain of the vessel, and the duplicate in- 
voice and biU of lading by the vessel, under 
cover, to us. Insurance on order at New 
York or Boston. 

New York, March 30, 1857. Messrs. Dun- 
can, Sherman, & Co.— Gentlemen: Having 
received from you the letter of credit of 
which a true copy is on the other side, we 
hereby agree to its terms, and in considera- 
tion thereof we bind ourselves to accept, on 
presentation, the drafts of Messrs. George 
Peabody & Co., or your own, at five months 
from the date of Messrs. George Peabody 
&Co.'s acceptances, under said credit, for the 
amount of such acceptances; to give you 
satisfactory security for their payment, if 
required, and to pay them at maturity, either 
in sterling bills payable at sixty days' sight 



in London, indorsed by us and approved by 
you, or in dollars at the rate of exchange 
at which you may be drawing at the time of 
such payment, with commission on the 
amount of this credit of two per cent And 
we hereby give you a specific claim and lien 
on all goods or merchandise and the proceeds 
thereof, in respect of which Messrs, George 
Peabody & Co. may come under any engage- 
ments, under said credit, on all policies of in- 
sui-ance on such goods or merchandise, which 
we hereby agree to effect or cause to be ef- 
fected, to an amount sufficient to cover the 
credit and all bills of lading given for said 
goods or merchandise, with full power and 
authority to take possession and dispose of 
the same at discretion. And we also agree 
that you may reject any bills, however good, 
if you have at the time your limited amount 
on the drawees, and that in all payments or 
settlements, made or arising under this credit, 
the pound sterling shall be calculated at the 
cuiTent rate of exchange in New York or Lon- 
don, existing at the time of such settlement, 
and interest charged at bank rate if over five 
per cent It being understood that remittances 
made in bills drawn by you or moneys paid 
to you shall be taken as payment without re- 
course. Any new credits which may be 
granted shall be considered under this agree- 
ment and on the basis thereof, with such va- 
riations as may be arranged, together with 
one tenth of one per cent for stamp duty on 
bills of exchange, imposed by the laws of 
Great Britain. (Signed) Geo. T. & W. P. Ly- 
man. 
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Captain's copy. 



Shipped in good order and condition by 
James H. Adams, for account and risk of 
Messrs. Geo. T. & W. P. Lyman of Boston, 
in and upon the good ship or vessel called the 
Anna Kimball, whereof Captain T. B. Ren- 
nell is master for this present voyage, and 
now lying in the river Hoogly and bound 
for Boston. 

Four hundred and sixty-nine bales gy. cloth. 
One hundred bales gy. bags. 
Two thousand pockets linseed. 
Three hundred and twenty bags ginger. 

Being marked and numbered as per mar- 
gin, and are to be delivered in the like good 
order and condition at the aforesaid port of 
Boston (all and every the dangers and acci- 
dents of the seas and navigation of whatso- 
ever nature or kind excepted), unto order of 
Messrs. Duncan, Sherman, & Co., or to their 
assigns, he or they paying freight for the said 
goods, as per charter-party, without primage 
and average accustomed. 

In witness whereof the master of the said 
ship or vessel hath affirmed to five bills of 
lading, all of this tenor and date, one of wiiicli 
being accomplished, the rest to stand void. 

Dated in Calcutta, this 7th day of August, 
1857. 

Weight and contents unknown to 

(Signed) T. B. Rennell. 
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Shipped In good order and condition by 
William S. Wilmer, on board the good ship 
called the Anna Kimball, whereof T. B. Ren- 
nell is master for the present voyage, now ly- 
ing in the port of Calcutta and bound for 
Boston. 

To say: 14 

13 



42 
14 



L. &W. 

I. No. 205-222. 

Tons 3 13 9. 



Eighteen chests Indigo, 182 

being marked and numbered as in the 
margin, and are to be delivered in like g90d 
order and condition (the danger of the seas 
only excepted) imto Messrs. Lowber and Wil- 
mer or to assigns, he or they paying freight 
for the said goods, fourteen dollars per ton 
of forty cubic feet. 

In witness whereof, the master of the said 

vessel hath affirmed to four bills of lading, 

all of this tenor and date, one of which biDs 

being accomplished, the others to stand void. 

(Signed) T, B. Rennell. 

Dated at Calcutta, 27th July, 1857. 



A decree was entered in the district court 
in favor of the libellant, for twenty-five hun- 
dred dollars. Motion was subsequently made 
in the district court, by the libellant, that the 
foregoing agreed statement was "not a part 
of the record, and should not be certified as 
such to the circuit com-t, and that it should 
be discharged, on account of an alleged error 
in the same," but the court declined to enter- 
tain the motion, because it came too late, be- 
ing after the dectee. Motion was made in 
this court, tliat the statement of facts be 
discharged, and the motion was granted, 
after a hearing of the parties, upon the con- 
dition that the libellant pay all taxable costs 
to the time of the motion, and recover none 
prior to that time, in case his appeal is sus- 
tained. After the discharge of the agreed 
statement, in the circuit court, the parties en- 
tered into a new stipulation, agreeing that all 
the previous statement was correct, except 
the words, "having been expected, when the 
said notes were given, to arrive in about 
three or four months." 

Thaxter & Bartlett, for claimants. 

The notes of §5,000 each were made and 
ti-eated by the parties as an advance of part 
of the charter-money, in the same manner as 
the notes for $8,000 originally advanced, oth- 
erwise there would have been no agreement 
for insurance. Parties may by their con- 
tract so fix the time for the payment of 
freight as to lose the lien of the ship on the 
cargo for freight. Raymond v. Tyson, 17 
How. [58 U. S.] 53; 1 Pars. Mar. Law, 252. 
Discharge is for the purpose of delivery, and 
the discharge must be so made that the con- 
signee may arrange fcr th3 payment of 



freight and receive the goods as fast as they 
are discharged. Brittan v. Bamaby, 21 How. 
[62 U. S.] 529. It has also been settled that 
notice to consignee that his goods are being 
discharged. If reasonable, amounts to a de- 
livery so as to place the risk upon the con- 
signee. Richardson v. Goddard, 23 How. [04 
U. S.] 28. To have discharged and delivered 
the goods" in this case, according to the well- 
established custom, they would have been 
received by the consignee nearly a month be- 
fore the charter-money became due. The 
same is true in regard to the time of pay- 
ment fixed by the two notes of §5,000 each. 

R. H. Dana, Jr., and B. E. Gui-tJs, for libel- 
lant 

The charter Is of that class in which the 
owner retains a lien on the cargo. The 
Volunteer [Case No. 16,991]; Gracie v. Palm- 
er, 8 Wheat. [21 U. S.] 605; Faith v. 
East India Co., 4 Barn. & Aid. 630; Chris- 
tie V. Lewis, 2 Brod. & B. 410; Certain Logs 
of Mahogany [Case No. 2,559]; Tate v. 
Meek, 8 Taunt. 280. The clause giving the 
shipper five and ten days for payment of 
freight, being after discharge, and not after 
delivery, is not a waiver of the lien. Ray- 
mond V. Tyson, 17 How. [58 U. S.] 53; 3 
Kent, Comm. 122; Brittan v. Barnaby, 21 
How. [02 U. S.] 529; Bulkly v. Naumkeag 
Steam Cotton Co., 24 How. [05 U. S.] 380. 
The notes of §5,000 each were not payment. 
Peter v. Beverly, 10 Pet [35 U. S.] 532; 
Story, Prom. Notes, § 104. Not necessa- 
rily under the law of Massachusetts. Mel- 
ledge V. Boston Iron Co., 5 Cush. 170. This 
case being one of commercial law is gov- 
erned by the general law of the United 
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States and of the mercantile world. Miller 
V. Anstin, 13 How. [54 U. S.]; Carpenter v. 
Providence Wash. Ins. Co., 4 How. [45 V, 
S.] 185; Foxcroft v. Millett, Id. 353; Wil- 
liams Y. Suffolk Co. [Case No. 17,738]. The 
notes not a waiver of the lien. The Volun- 
teer [supra]; Certain Logs of Mahogany 
[supra]; 3 Kent, Comm. 122; Raymond v. 
Tyson, 17 How. [58 U. S.] 53. The clause 
as to insurance proves nothing against this 
view; the insurance would operate for the 
benefit of whom it might concern. If the 
libellant returned the notes, the insurable 
Interest would be in him; if claimants had 
to pay them, it would be in them. 

CLIFFORD, Circuit Justice. The char- 
ter-party shows that the ship was char- 
tered as alleged in the libel. By the terms 
of the charter-party the owner was to make 
the necessary repairs and provide the ves- 
sel with every requisite, and with men and 
provisions necessary for the voyage, and 
also to ballast the ship at the outward port. 
He agreed that the whole vessel, with the 
usual exception of the cabin or room in the 
cabin for the master and other officers, and 
room also for the accommodation of the a'ew 
and the storage of the sails, cables, and pro- 
visions, should be at the sole use and disposal 
of the charterers, and he also engaged to take 
and receive on board the vessel during the 
voyage aH such lawful goods as they might 
think proper to ship. 

Performance of the voyage as described in 
the libel is admitted, and it is also admitted 
that the charterers have failed to pay the 
balance of the charter-money. On that state 
of the case the owner of the ship seeks, in 
this suit, to recover the amount of the unpaid 
balance from the cargo of the homeward voy- 
age, upon the ground that he has a maritime 
lien on the sanne for the payment of the 
charter-money. As the consignees of the car- 
go sought to be chai-ged, the claimants re- 
sist the claim and insist that the terms of 
the charter-party in this case created no lien 
in favor of the owner of the ship; and if it 
did, that the lien has been displaced by his 
own acts, at least to the amount of the notes 
specified in the receipt. They do not con- 
trovert the position assumed by the libellant, 
that in general the owner, in such cases, has 
a lien on the cargo for the freight, and they 
admit that the lien is one that is favored by 
the courts, and will be enforced unless clear- 
ly displaced by the acts or agreements of the 
parties. Conceding all that, still they insist 
that the clause of the charter-party providing 
that the "balance of charter should be pay- 
able, one half in five days and one half in 
ten days af tea- discharge of homeward cargo" 
is inconsistent with the retention of the lien 
upon the cargo for the payment of that bal- 
ance. Charter-parties may, doubtless, be 
framed with provisions so entirely inconsist- 
ent with a lien on the cargo for the freight 
as to defeat the implication to that effect, 



which would otherwise arise in favor of the 
owner. Whenever that suggestion is made, 
however, it then becomes necessary to ex- 
amine the whole instrument to ascertain its 
true meaning, and test the suggestion by com- 
paring the parts invoked to defeat the lien 
with all the other parts of the instrument 
Suppose the clause in question, if standing 
alone, might have the effect assumed by the 
claimants, which is utterly denied, still the 
suggestion could not prevail in this case, be- 
cause upon an examination of the last clause 
of the instrument it will be seen that the 
parties in legal effect have stipulated that 
the ship shall be bound to the merchandise 
and the merchandise to the ship; so that the 
contract itself is opposed to the theory of 
the claimants. Abb. Shipp. 360; Vandewater 
V. Mills, 19 How. [60 U. S.] 90. 

But the charter-party is clearly of the class 
in which the owner has a lien on the cargo 
under the maritime law, whether It be so 
stipulated or not in the charter-party, pro- 
vided it contains no provisions inconsistent 
with that implication in favor of the owner. 
Undoubtedly the ship-owners, says Taney, 
0. J., in the Case of Bags of Linseed, 1 
Black [66 U. S.] 112, has a right to retain the 
goods until the freight is paid, and has, there- 
fore, a lien upon them for the amount, and as 
contracts of affreightment axe regarded by 
the courts of the United States as maritime 
contracts, over which the admiralty has ju- 
risdiction, the ship-owner may enforce his lien 
by a proceeding in rem in the proper court. 
Delivery, without any conaition or qualifica- 
tion annexed, is a waiver of the lien, because 
the lien is but an incident to the possession, 
with the right to retain the thing until the 
interest in it or the claim upon it is dis- 
charged. Where delivery is made, however, 
upon an understanding between the parties 
that the transferring the goods from the ship 
to the wai'ehouse shall not be regarded as a 
waiver of the lien, no such consequences will 
follow; but a court of admiralty will regard 
the transaction as a deposit of the goods for 
the time, and not as an absolute delivery. 
Many other cases are cited by the libellant to 
show that the charter is of the class in which 
the owner retains a lien on the cargo, but it 
is not necessary to refer to more than one or 
two of them, as the recent decision of the 
supreme court recognizes the general princi- 
ple for which the libellant contends, and, to 
that extent, is decisive of the point. The 
Volunteer [Case No. 16,991]; Cracie v. Palm- 
er, 8 Wheat [21 U. S.] 601. 

Assuming that proposition, however, to be 
correct, still it does not fully meet the diffi- 
culty suggested by the claimants. They do 
not controvert the position that in general a 
lien arises in cases of this description in favor 
of the ship-owner, but they insist that the 
clause giving the five and ten days' credit 
after discharge of the homeward cargo is in- 
consistent with the retention of the lien, ami 
in fact displaces it If the question were ? 



KIMBALL (Case No. 7,772) 



[14 Fed. Cas. page 486] 



new one, it would deserve more considera- 
tion tlian under existing circumstances it is 
entitled to receive. Judge Stoiy liad the 
same question before Mm in the Case of Cer- 
tain Logs of Mahogany [Case No. 2,559], and 
as usual he exhausted the argument upon the 
subject. He held that the clause was not 
a waiver or displacement of the lien, be- 
cause the word "discharge" refers merely to 
the unlading, and not to the delivery of the 
cargo. That rule was rightly established at 
the time, has been constantly followed ever 
since, and at the close of a quarter of a cen- 
tury ought not to be changed. Five and ten 
days "after the discharge" are the words of 
the charter-party; and both the pleadings 
and evidence show that no part of the goods 
were delivered. Possession, therefore, is still 
in the libellant, and where that is so, the au- 
thorities are unanimous that the lien is not 
displaced. 

It is insisted by the claimants, in the second 
place, that the notes of 31st August, 1857, 
were received by the libellants as an advance, 
and as payment of the amount for which 
they were given. Paj'^ment undoubtedly dis- 
charges the lien of the ship-owner, and prom- 
issory notes, accepted as payment, will have 
the same effect as payment in money. At 
common law, a promissory note given for a 
simple contract debt does not operate as dis- 
chai'ge of the original obligation, or consti- 
tute a paj'ment of the original debt, unless it 
affirmatively appears that such was the in- 
tention of the parties at the time it was giv- 
en. Clark V. Mundal, 1 Salic. 124; Downey 
V. Hiclvs, 14 How. [55 U. S.] 249; Lyman v. 
Bank of U. S., 12 How. [53 U. S.] 225. But 
the courts in this state have adopted a differ- 
ent rule, and the question in this case must 
be governed by the rules of law which pre- 
vail in the jurisdiction where the transaction 
took place. Whenever a party bound to a 
simple conti-act debt, in this state, gives his 
own negotiable security for it, the presump- 
tion is, as matter of fact, in the absence of 
any circumstances to indicate a contrary in- 
tention of the parties, that the bill or note 
was given and received in satisfaction and 
discharge of 'the pre-existing debt. Such pre- 
sumption, however, is not a conclusive one, 
but may be controverted by any circumstan- 
ces which show that such was not the inten- 
tion of the parties. Fowler v. Bush, 21 Pick. 
230; Melledge v. Boston Iron Co., 5 Cush. 
170; Fowler v. Ludwig, 34 Me. 461; Baker v. 
Draper [Case No. 766]. 

Applying these principles to the present 
case, it is clear that the question presented 
is purely one of fact, to be determined from 
the nature of the ti-ansaction and all the evi- 
dence in the case. Brief references only- wiU 
be made to the testimony, as it is not the 
intention of the court to enter into extended 
argument upon matters of fact, except in 
cases of real difficulty or doubt. Strong 
doubts arise, from the very nature of the 
transaction, whether parties, under the cii'- 



cumstances and at the date of the receipt, 
would give and receive notes in actual pay- 
ment. The liability was certainly contin- 
gent, and it is more reasonable to suppose 
that if they had Intended an actual payment, 
the language of the receipt would have been 
different. Claimants insist that the parties 
treated the notes as payment, but one of tne 
charterers expressly states that the notes 
were given as an accommodation to the li- 
bellant, and that the agreement was, if the 
notes fell due before the ship returned, then 
the libellant was to take thean up or renew 
them, and if the ship got in before the notes 
feu due, he was to return them or deduct the 
amount fi'om the charter-money. Full con- 
firmation of his statement is found in the tes- 
timony of the ship-broker who made the ar- 
rangement. On the other hand, the other 
charterer states that the notes were given 
without conditions, except that the libellant 
was to insure the amount, and have the loss 
payable to their fii-ms, but he does not affirm 
that the notes were given or received in pay- 
ment, nor does he deny the agi'eement stated 
by the other charterer. These brief references 
will be sufficient to show the leading features 
of the testimony upon which the question 
depends. 

After careful examination of the whole evi- 
dence, I am of the opinion that the notes were 
not given or received in payment, but as an 
accommodation to the libellant, and, having 
been tendered at the trial, the libellant is 
entitled to recover the whole balance of the 
charter-money, after deducting the other pay- 
ments. The decree of the district court [Case 
No. 404] is, therefore, reversed, and the cause 
must be sent to an assessor to ascertain the 
amount. 

[NOTE. Mr. Justice Field, who delivered the 
opinion of the supreme court aflSrming this case, 
in speakins as to whether or not the lien of the 
owner of the ship upon the cargo for the freight 
was waived or displaced by the stipulations of 
the cliarter party, says: "Two clauses are men- 
tioned in support of this position, — the clause re- 
quiring tlie delivery of the carco within reich 
of the ship's tackle, and the clause providing that 
the balance of the charter money remaining un- 
paid on the termination of the homeward voyagt' 
shall be 'payable, one-half in five, and one-half 
in ten, days after discharge' of the cargo. There 
is nothing in these provisions inconsistent witli 
the right of the owner to retain the cargo for 
the preservation of his lien. The first clause 
only designates tlie place where the delivery 
must be had. The second clause only prescribes 
the period in which payment must be made aft- 
er the discharge of the cargo. The discharge 
mentioned does not import a delivery of tlie 
cargo; it only imports its unlading from tiie 
ship. * =5= * The clause was intended for tlie 
benefit of the charterers. It gives them ample 
time to examine the goods and ascertain their 
condition." Upon the second point considered 
by tlie circuit court the learned justice is no less 
clear: "The rule in Massachusetts is an excep- 
tion to tlie general law. but even then the pre- 
sumption that the note was given in satisfaction 
of the debt may be repelled and controlled by 
evidence that such was not the intention of the 
parties, and this evidence may arise from the 
general nature of the transaction, as well as from 
direct testimony to the fact." The notes were 
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given before the termination of the voyage, and 
consequently before the balance of the charter 
money became due. "Freight being the com- 
pensation for the carriage of goods, if paid m ad- 
vance, is, in all cases, unless there is special 
agreement to the contrary, to be refunded, if for 
any cause not attributable to the shipper the 
goods be not carried. There was no such spe- 
cial agreement in this case. * * * According 
to the statement of the broker who made the ar- 
rangement, the notes were given for the accom- 
modation of the ship owner, and \were to be held 
over or removed in case they fell due before me 
arrival." These considerations are, in the opin- 
■ion of the learned justice, ample to repel the pre- 
sumption that the notes were given as payment 
3 "Wall. (70 U. S.) 37.] 
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KIMBALL et al. v. The DISPATCH. 

[5 West Law Month, 209.] 

District Court, D. Maine. Sept., 1863. 

Shifpisg — PowEiis OF Master akd of Ship's 
HusBAXD— Towage Contract. 

[1. The master of a merchant steamer en- 
gaged in the transportation of merchandise has 
no authority to bind the ship by entering into 
a contract to tow another vessel on a long ocean 
voyage, as from Nassau to New York; and for 
breach of such a contract, when made and en- 
tered upon, he alone is liable.] 

[2. A ship's husband cannot delegate his pow- 
ers to the master; and if the latter, in his own 
name, enter into a contract of towage which is 
beyond his authority, the fact that the ships 
husband assumed to authorize him to do so does 
not validate tie contract so as to make it bind 
the ship.] 

[Libel by Otis Kimball and Augustus Ar- 
nold against the steamship Dispatch and 
Benjamin Buck, mastei'.] 

Mr. Hawkins, for libellants. 
Mr. Whitehead and Mr. Benedict, for 
claimants and respondents. 

SHIPMAN, District Judge. This is a suit 
against the steamship Dispatch, and against 
Benjamin Buck, who was her master at the 
time of the acts complained of in the libel. 
The libellants are citizens of Maine, in the 
United States, and in the summer of 1862 were 
merchants at Nassau, in the island of New 
Providence. A short time prior to the month 
of August, 1862, the libellants became the 
owners of the steamship Kamak, then lying 
at the port of Nassau in a disabled condition. 
Part of her machinery being gone, and no 
means of supplying it, or other needed re- 
pairs, at the island, the owners were de- 
sirous of having her taken to New York, 
where she could be put in order. For this 
purpose, on the 9th day of August, 1862, they 
entered into articles of agreement under seal 
with Benjamin Buck, master of the British 
steamer Dispatch, then in the port of Nas- 
sau, by which Buck agreed to use his best 
endeavors to tow the Karnak to New York. 
The libel alleges that Buck failed to per- 
form the agreement, and that in consequence 
the libellants have suffered large damages. 
I think the libellants have made out a clear 
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case on this point The Dispatch took the 
Karnak in tow, and proceeded with her to 
sea on the way toward New York, but, after 
being out one day, returned to Nassau on the 
alleged ground that her coal would not bum 
freely enough to enable her to proceed with 
sufficient velocity to insure her reaching 
New York before it would become exhausted. 
She changed her coal at Nassau, and pro- 
ceeded to sea again, with the Karnak in tow, 
ostensibly for New York. After being out 
several days, those in charge of the Dis- 
patch notified those on board of the Kamak 
that they should cast off the lines, and leave 
the latter to her fate. Against this, one of 
the owners of the Karnak, who was on 
board, earnestly remonstrated. Finally, aft- 
er much discussion, the Dispatch towed the 
Karnak toward Port Royal, South Carolina, 
and when several miles from the latter place 
cast her off, leaving her to find her way into 
port as best she might, the Dispatch pro- 
ceeding on her way to New York. The Kai-- 
nak, with the aid of very imperfect sails, 
and the assistance of another vessel, finally 
reached Port Royal. After the Dispatch 
reached New York, this suit was instituted 
by the libellants, to recover damages for the 
breach of the agreement That this agree- 
ment was broken by Buck I have no doubt. 
His conduct in casUng off the Karnak was 
in violation of his contract, and without any 
substantial excuse. It was done under cir- 
cumstances and pretenses which cast grave 
suspicions on his good faith, and which jus- 
tify the conclusion that he had other reasons 
for his conduct than those which he has 
set up. 

But a graver question arises in this case, 
and that is whether the agreement entered 
into by Capt. Buck bound his ship so that 
the latter is liable to respond in damages. 
The Dispatch was owned by- Messrs. Ed- 
ward and John T. Lawrence, of Liverpool, 
who have filed th»ir claim and answer, de- 
nying the liability of their ship for any 
breach of this conti*aet, or for the acts of 
Capt. Buck in that behalf. 

It is obvious that the first point in con- 
troversy in this part of the case is whether 
Capt. Buck had authority to bind his ship 
to the perfox-mance of a contract of this 
character. It is insisted that this agreement 
was within the scope of his powers as mas- 
ter, being, as such, the general agent of the 
owners in their absence. There is no fact 
in the proofs which would justify the court 
in concluding that Capt. Buck had been in- 
vested by the owners of the Dispatch with 
any more than the ordinary powers of a 
shipmaster. The law defines in general 
terms what the pow<M"i of a shipmaster are, 
and furnishes the rule by which to deter- 
mine whether a given act is within the scope 
of his agency. These powers are enumerat- 
ed in Story on Agency, and their limitations 
stated (sections 116-124): "The incidental 
powers of a master are restricted to those 
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whicli belong to the usual employment or 
business of the ship. Thus, if the ordinary- 
employment of the ship has been the carry- 
ing cargoes on the sole account of the own- 
er, the master has no implied authority to 
let the ship to freight in a foreign port." 
So, if the ordinary employment has been to 
take goods on board on freight as a general 
ship and common carrier, the master will 
not be presumed to possess authority to let 
the ship on a charter party for a special and 
different business. So, if the ship has been 
accustomed to carry passengers only, the 
master will not be presumed to possess au- 
thority to take goods on board on freight. 
So, if the ship has been accustomed to the 
coasting trade, or the fisheries, or to river 
navigation only, the master will not be pre- 
sumed to possess authority to divert the 
ship into another trade or business or voy- 
age on the high seas. Story, Ag. 121. See, 
also, 1 liiv. Prin. & Ag. pp. 155, 156; King 
V. Lenox, 19 Johns. 235; Peters v. Ballistier, 
3 Pick. 495. The authorities are numerous 
on this point, but the principle is so funda- 
mental and elementai-y as not to require 
more citations. 

Now, so far as the employment of this 
ship (the Dispatch) is shown by the proofs, 
it is that of a merchant vessel, engaged in 
the transportation of merchandise. There 
is not a solitary fact appearing in the evi- 
dence that towing vessels on long ocean voy- 
ages, from one port to another, was ever 
contemplated by the owners. There is no 
evidence of any express authority from the 
owners to Capt. Buck to employ her on that 
business. No such authority can be im- 
plied from his position as master. It was a 
special business, different from that in 
which the ship had been engaged, and whol- 
ly foreign to that of a trading vessel. Up- 
on the facts before the court, no conclusion 
can be arrived at than that the captain ex- 
ceeded his powers as master and agent of 
tlie owners, by diverting the ship from the 
employment in which she had been enga- 
ged. Of course, in doing so, he could bind 
himself, but not the ship. Having exceed- 
ed his authority, he, and he alone, is liable. 

It is said that Oapt. Buck, before he en- 
tered upon this voyage, and while employed 
by other parties, had been engaged in tow- 
ing vessels to a considerable estent, and the 
court is asked to presume that the owners 
of the Dispatch employed him for that pur- 
pose- But this does not follow by any 
means. The antecedent employment of an 
agent is no ground upon which to test the 
scope of his agency. The special employ- 
ment of shipmasters often changes. If a mas- 
ter has followed whaling or sea fishing all 
his life, and is then put in command of a 
regular merchant trader from New York to 
Liverpool, it could hardly be urged that his 
experience in these prior occupations would 
authorize him to divert his trading ship into 



a whaling or sealing voyage, and bind his 
owners by contracts for that pui-pose. 

It appears from the proofs in this case 
that one Thomas Taylor accompanied the 
ship from Liverpool to Nassau, and that he 
assumed to act at the latter place, as well 
as in New York, as her agent and the agent 
of the owners. As the precise authority or 
official relation of Taylor to the ship is not 
shown, he must be regarded, in view of his 
acts, as a supercargo or ship's husband. 
There is certainly no evidence which would 
warrant the court to conclude that his pow- 
ers exceeded the latter. The powei-s of a 
ship's husband are extensive, and his re- 
sponsibilities large. Where they are not de- 
fined by a written grant, they will be fixed 
by law. Whether, in the absence of any 
special authority, they would authorize him 
to divert the ship from her usual employ- 
ment, it is not necessary here to determine. 
We will assume, for the purposes of this 
case, that Thomas Taylor was not only the 
ship's husband, but that he had power to let 
her to the libellants for the particular serv- 
ice of towing the Karnak to New York. He 
had, however, no power to delegate this au- 
thority to another. A ship's husband can- 
not delegate his power. Bell, Princ. 449. All 
Taj'lor assumed to do was to authorize Capt. 
Buck to execute and to attempt to perform 
this contract This the court cannot as- 
sume that he had the power to do, from any 
facts which appear in the proofs. If the li- 
bellants regarded Taylor as acting in the ca- 
pacity of ship's husband, or general agent 
of the owners, they should have dealt with 
him as such, and required him to sign the 
contract They are presumed to know the 
law, which does not allow the ship's hus- 
band to transfer his powers to the master. 
It follows from these views that the eon- 
tract entered into by Gapt, Buck, and upon 
which this libel so far as it proceeds in rem, 
is founded, was one by which he had no 
power to bind the ship, and she must there- 
fore be discharged. I have not dwelt upon 
the fact that the agreement is under seal, 
and is executed in the name of the captain, 
and not in the names of the owners, and 
may therefore be open to the objection that 
a shipmaster cannot bind his owners by an 
instrument under seal, and that, if he can, 
he can do so only by using their names as 
principals in the instrument itself. 7 Term 
R. 209; 6 Greenl, 60; Andrews v. Estes, 2 
Fairf. [11 Me.] 267; Meyer v. Barker, 6 Bin. 
228. As the other points are decisive of 
the case, I have not passed upon these last 
named. 

Let a decree be entered against the re- 
spondent Buck, in favor of the libellants, 
with an order of reference to a commission- 
er to ascertain the damages. The libel, as 
against the steamship Dispatch, must be 
dismissed, with costs. Let the decree be en- 
tered accordingly. 
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KIMBALL et al. v. MOBILE. 

[3 "Woods, 555.] i 

Circuit Court, S. D- Alabama. June Term, 
1877.2 

PoBLic Improvements —CousTT Bonds— Kes Ju- 
dicata— Psactiob IN Equity— RE3IEDY at 
Law— Want of Equity. 

1. The legislature of a state has authority, by 
legislative act, to compel a county, against its 
will, to levy and collect a tax for the improve- 
ment of a river or harbor within the county lim- 
its, and in whicli the county is vitally interested, 
although other counties and the state at large 
may also derive benefit from the improvement. 

2. When a bill is dismissed, without prejudice, 
the complainant is not barred from bringing a 
new bill against other parties on the same claim, 
or against the same parties, on new or additional 
facts. 

3. The legislature of Alabama passed an act 
creating a barbor board, with authority to con- 
tract for the improvement of Mobile Harbor, 
and requiring the authorities of the county of 
Mobile to issue to said harbor board the bonds 
of the county, to an amount not exceeding one 
million, of dollars, to pay for said improvement. 
The harbor board made a contract for work on 
the harbor, to be paid for in county bonds. The 
work was performed by the contractors, and on 
settlement there was found due to them six 
counly bonds of one thousand dollars each. The 
act creating the harbor board was repealed, and 
the board could not demand or receive from the 
countv authorities the bonds to pay this obliga- 
tion.- 'ZTeZtZ. that the bill in equity of the con- 
tractors, against th-s county, to compel the de- 
livery directly to them of the bonds, was well 
brought, and that a court of equity had juris- 
diction of the case. 

4. The rights of the contractors could not be 
impaired bv the repeal of the law creating the 
harbor board, oi any other legislation enacted 
after the date of their contract. 

In equity. [Bill by Setb N. Kimball and 
Slaugbter against the county of Mobile.] 
Heard on pleadings and evidence for final 
decree. On February 21, 1860, an act was 
passed by tbe Alabama legislature, entitled 
"An act for tbe Improvement of tbe bay and 
harbor of Mobile." The first section of the act 
provided that the collector of customs for the 
port of Mobile, and the president of the board 
of revenue for the county of Mobile, and 
their successors in office, were thereby ap- 
pointed ex officio a board for the purpose 
of causing the bay and harbor of Mobile to 
be deepened and improved, ■which board 
should be styled the "Board of Harbor Com- 
missioners," etc. The fourth section of the 
act provided that the said board, in the 
performance of its powers and duties un- 
der the act, should be a body corporate, and 
the president of the commissioners of reve- 
nue of said county of Mobile, was thereby 
authorized and required, from time to time, 
and as the same might be called for by 

1 (Reported by Hon, William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 102 U- S. 691.] 
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said board of harbor commissioners, to is- 
sue the bonds of the county of Mobile, with 
the coupons attached for annual interest, 
payable semi-annually to bearer, etc., and 
the same should be handed over to said 
board of harbor commissioners, to be sold, 
and the proceeds to be applied to said work, 
as its necessities might require, and as au- 
thorized by the act, provided the whole 
amount should not exceed eight hundred 
thousand dollars. The war prevented any 
steps, under this act, for the improvement 
of the bay and harbor of Mobile. After 
the war, to wit, on February 16, 1867, an 
act was passed and approved, entitled "An 
act to provide for the improvement of the 
river, bay and harbor of Mobile." This 
act declared that the president of the court 
of county commissioners of revenue of Mo- 
bile county, the mayor of Mobile, the pres- 
ident of the Bank of Mobile, the presi- 
dent of the Llobile chamber of commerce, 
and one citizen of the county of Mobile, 
to be appointed by the governor of the 
state, and their successors in office, were 
thereby constituted a board for the improve- 
ment of the river, harbor and bay of Mo- 
bile. Section two declared that the presi- 
dent and commissioners of revenue of Mo- 
bile county were thereby required to is- 
sue bonds to the iamount of one million 
of dollars, to be issued and made payable 
as they might deem proper, to be delivered 
to said board for the improvement of the 
river, harbor and bay of Mobile, whenever 
they might require them; and said court 
were required to levy and cause to be col- 
lected such tax as might be deemed proper 
to pay such bonds. The third section de- 
clared that, "said harbor board are hereby 
authorized to receive such bonds and ap- 
ply them, or the proceeds of them, to the 
improvement, etc.. of the river, harbor and 
bay of Mobile, or any part thereof," etc. 
By section four it was provided that said 
harbor board should be vested with the like 
powers as were conferred by the said act, 
approved February 21, 1800, etc., and sub- 
jected to, and held liable to the duties, 
penalties and punishments provided for in 
the fifteenth section of said act. Under the 
provisions of this act the harbor board was 
organized, and on June 24, 1872, entered 
into a contract with the complainants for 
the dredging, hy the latter, of a channel 
through Dog river bar, in the bay of Mo- 
bile. They were to commence the work 
by the first day of August, 1872, and com- 
plete it on or before June 1, 1873. The 
harbor board agreed, by said contract, to 
pay complainants foity-nine cents per cu- 
bic yard of material excavated and removed, 
and to make payments as the work pro- 
gressed. The complainants agreed to re- 
ceive their compensation for said work in 
bonds of the county of Mobile, issued under 
said act of February 16, 1867, at the rate of 
eighty-two and one-half cents on the dollar. 
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The complainants completed their work, 
under said contract, on ilarch 15, 1873, and 
it was approved and accepted on the 16th, 
by the engineer of said harbor hoard. At 
that date there were due them seventeen 
bonds of $1,000 each on their said contract. 
On June 5, 1873, a committee, appointed by 
the harbor board, approved the act of the 
engineer of the board in accepting the work 
of complainants. Prior to June 1, 1873, the 
court of county commissioners of Mobile 
county had issued to the harbor board two 
hundred bonds of ?1,000 each. On June 5, 
1873, it was admitted by the president of the 
harbor board that the complainants were 
then entitled to seventeen bonds of $1,000, 
and he delivered a written statement ac- 
knowledging that fact. On July 29, 1873, 
the harbor board delivered to complainants 
eleven bonds, leaving due them six bonds- of 
$ju,000 each. The complainants claim and 
aver that, after the delivery to them of said 
eleven bonds, the harbor board had no other 
bonds and no money or other means to pay 
complainants, and had applied all the two 
hundred bonds delivered to them to the pur- 
poses for which they were issued. On April 
19, 1873, an act of the legislature was ap- 
proved which limited the issue to the harbor 
board of county bonds to the sum of $200,000, 
and required said harbor board to file a 
statement of its receipts and expenditures 
with the judge of probate for Mobile county, 
and on the same day the act creating the 
harbor board was repealed. On November 
23, 1873, the complainants presented to the 
court of county commissioners for Mobile 
county their claim for six bonds of $1,000 
each, or their value in money at S2i^ cents 
on the dollar. The claim was rejected. On 
Februai-y 23, 1876, the following act of the 
legislature of Alabama was approved and 
took effect: 

"An act to close the accounts and settle 
the contracts made by the board for the im- 
provement of the river, harbor and bay of 
Mobile: 

"Section 1. Be it enacted by the general 
assembly of Alabama, that it shall be and 
is hereby made the duty of the presi- 
dent and commissioners of revenue of Mobile 
county to inquire into the validity and pro- 
priety of all claims which may be pi-eseuled 
to them for work and labor done and mate- 
rials furnished, or services rendered, on any 
contract or agreement with the said board, 
made or executed between the fifteenth day 
of June and the first day of July, in the year 
eighteen hundred and seventy-two, for the 
improvement of the river, harbor and bay 
of Mobile, under the act approved February 
sixteenth, eighteen hundred and sixty-seven, 
entitled an act to provide for the improve- 
ment of the river, bay and harbor of Mobile: 
provided such claim be presented to said 
president and commissioners within six 
months after the passage of this act; and 
upon the same being satisfactorily proved | 



and shown to be still due and unpaid, it shall 
be the duty of said president and commis- 
sioners to provide for the payment thereof 
as of other claims against the county." 

Under said act the complainants, on April 
3, 1876, presented to said court of county 
commissioners for Mobile county their claim 
for six bonds or their value at S2i^ cents on 
the dollar. The said board rejected the 
claim. The prayer of the bill was that the 
county of Mobile be required to deliver to 
the complainants six bonds of said county, 
of $1,000 each, or pay their value at S2i^ 
cents on the dollar, with interest from the 
completion and acceptance of said work. 

Wm. Boyles and Thomas H. Herndon, for 
complainants. 

Wm. G. Jones, Lyman Gibbons, and Thom- 
as H. Price, for defendant. 

WOODS, Circuit Judge. The defendant as- 
serts that the act of February 16, 1867, by 
authority of which the harbor board was or- 
ganized, and contracted with complainants, 
was in violation of the constitution of the 
state then in force. This question has been 
settled in favor of the constitutionality of 
the law by the supreme court of Alabama, in 
the case of President, etc., Mobile Co. v. 
State, 45 Ala. 399. As this is a decision of 
the highest com-t of the state upon the con- 
struction of the law and the state constitu- 
tion, it Is binding upon this court. But de- 
fendant insists that, independent of any pro- 
hibition in the state constitution, the act was 
beyond legislative power. The argument is 
that the improvement of the bay and har- 
bor of Mobile is a matter which interests not 
only Mobile county, but also many other 
counties of the state, and also the people of 
other states and even of foreign counti-ies; 
that the improvement of harbors is a matter 
of national concern, and it is the duty of the 
general government to provide for it; that 
while the power of the legislature to author- 
ize the county, if it so elected, to issue bonds 
for the improvement of the bay and harbor 
is not denied, yet the power of the legislature 
to compel the county nolens volens to issue 
its bonds for such a purpose is disputed. It 
is insisted that this act of the legislature was 
not only unjust and oppressive, but that it 
did not provide for taxation in any proper 
constitutional sense. It was taking the mon- 
ey of one corporation and giving it to another. 
It was merely confiscation and robbery under 
the false name of taxation; that such an act 
could not be supported under the taxing pow- 
er, and was beyond the power of the legisla- 
ture. 

In support of this view, counsel have cited 
Gooley, Const. Lim. p. 214, and note 2; Id. 
p. 230, notel; Id. pp. 235, 487, 488, 490,491,493; 
Cooley, Tax'n, 482, 483, 487, 495; Hil. Tax'n, 
pp. 12, 14, §§ 17, 18. So far as the act under 
consideration is charged to be unjust or op- 
pressive, that is a matter with which this 
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court had nothing to do. It cannot amend or 
modify legislative acts or annul them because 
they seem to be harsh or unjust. License 
Tax Cases, 5 Wall. [72 IT. S.] 462. On the 
question of' the po-n-er of the legislature to 
pass the act under discussion, it may be con- 
ceded that the legislature has no power 
against the will of a municipal corporation to 
compel it to contract debts for local purposes 
in which the state has no concern, or to as- 
sume obligations not within the ordinary 
functions of municipal government- This 
seems to be the extent to which the authori- 
ties cited by defendants go. But the work 
for which the county of Mobile was requu-ed 
to issue bonds was one in which the state, 
and especially the county of Mobile, were in- 
terested, and it was clearly within the scope 
of the pm-poses for which the county was 
organized. "Counties, cities and towns exist 
only for the convenient administration of the 
government. Such organizations are instru- 
ments of the state to carry out its will. 
When they are authorized or directed to levy 
a tax to appropriate its proceeds, the state, 
through them, is doing indirectly tt'hat it 
might do directly. It is true the burden of 
the duty may thus rest upon a single polit- 
ical division, but the legislature has undoubt- 
ed power to apportion a public burden among 
all the tax-payei-s of the state, or among 
those of a particular section. In its judgment 
those of a single section may reap the prin- 
cipal benefit from a proposed expenditure, as 
from the construction of a road, a bridge, an 
alms-house, or a hospital. It is not unjust, 
therefore, that they alone should bear it." 
Raih'oad Go. v. Coimty of Otoe, 16 Wall. [83 
U. S.] 6G7. So in U. S. v. Railroad Co., 17 
Wall. [S4 U. S.] 322, the supreme court says: 
"This power (to issue bonds to raise money 
in aid of a railroad) was conferred on the 
city of Baltimore, because its exercise con- 
cerned the public and to benefit the public. 
This power could no doubt have been im- 
posed upon the city as a duty, and its ex- 
ercise directed without the assent, or against 
the wish, of the corporation or its citizens. 
The state could dp it directly on behalf of the 
city and without its intervention. The state 
is itself supreme, and needs no assent or au- 
thority from the city. It is not perceived 
that the act is less public and municipal in its 
chai-acter than if the state had compelled the 
city to levy the tax and to make the appro- 
priation of the proceeds to the railroad com- 
pany." These authorities, it seems to me, ef- 
fectually dispose of the objection that it was 
not within the legislative power to compel 
the county of Mobile to issue its bonds for the 
improvement of a river and harbor within 
her own limits and in which she was deeply 
and vitally interested. See, also, 46 N. Y. 
401; 47 N. Y. 60S; 57 N. Y. 188; Blanding 
V. Burr, 13 Gal. 343; Town of auilford'v. 
Supervisors Chenango Co., 3 Kern. [13 N. Y.l 
1^3; Stewart v. Supervisors of Polk Co., 30 
Iowa, 9; Augusta Bank v. Augusta, 49 Me. 



507. We may, therefore, assume it as set- 
tled that the act of February 16, 1867, is not 
obnoxious to any provision of the constitution 
of Alabama in force when it was passed, and 
is within the general scope of legislative pow- 
er; in other words, that it is a valid and bind- 
ing enactment. Under authority of this valid 
law the harbor board entered into a contract 
with the complainants for certain work, the 
work was performed according to the con- 
tract, it is conceded that the balance claimed 
by the complainants is due them, and it fol- 
lows from these facts that there should be a 
decree in favor of complainants for such bal- 
ance imless some obstacle is presented by 
other facts in the case which preclude such 
a decree. 

It is alleged, by way of defense to the bill 
of complaint that a bill between the same 
parties as are complainants and defendants in 
this suit, setting up the same identical cause 
of action, was dismissed on appeal by the su- 
preme court of Alabama, and that the ques- 
tions raised by the present bill are res judi- 
. cata and cannot be again litigated. This de- 
fense cannot hold: (1) Because it is not set 
up in the answer; and (2) there is no proof 
to sustain it On the conti-ary, it appears 
that the case here made is different ia essen- 
tial particulars from that made in the case 
dismissed by the state court, and that the 
state court dismissed the bill of complainants 
without prejudice. They were, therefore, at 
libeity to bring a new bill against different 
parties on the same claim, or against the 
same parties on new or additional facts. It 
is alleged, and appears to be true, that the 
present bill does contain material averments, 
for want of which the bill in the state com-t 
was dismissed. For these reasons the de- 
fense of res adjudicata cannot prevail. 

It is further set up, by way of defense, that 
there is an adequate remedy at law, and that 
this court is, therefore, without jurisdiction. 
If this objection can be maintained, it would 
be the duty of this court to dismiss the bill. 
It is, therefore, necessary to consider the 
question whether the complainants have a 
remedy at law against the county of Mobile. 
In the case of Mobile Go. v. Kimball, 54 Ala. 
56, the law of Februai-y 16, 1867, under which 
the harbor board was organized, was con- 
strued. This court is bound to follow that 
construction, as much as if it were a part of 
the law itself. MitcheU v. Lippineott [Case 
No. 9,665], and cases there cited. In that case 
the supreme court of Alabama held: "The 
harbor board was a body created by the gen- 
eral assembly, and not an agent appointed 
by the county of Mobile. Its authority, as 
well as its existence, was derived through the 
state from the state. It was with this board 
that complainants made their contract, upon 
which their suit was founded, and it is not 
shown or alleged that the amount of bonds 
it had received was insufficient to enable it 
to fulfill its engagements. Manifestly, there- 
fore, their controversy should have been with 
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the harbor board, and not with the county of 
Mobile." "The only obligations imposed on 
the county, and incurred by it, were that it 
should issue its bonds upon demand of the 
harbor board, and pay them according to their 
stipulations to the lawful holders thereof. If 
tlie court of county commissioners refused, 
on such lawful demand, to issue bonds, or If 
the harbor board, after procuring the work 
to be done, failed to perform, or was disabled 
from performing its duty of demanding from 
the county its bonds to a sufficient amount to 
pay the contractors, it is probable a ease 
would be made for the interference of a court, 
and its coei-cive operation on the county au- 
thorities in favor of the contractors in a suit 
brought by them." 

This construction of the law by the su- 
preme court shows that the complainants had 
no contract wath the county of Mobile, for 
it is decided that the hax-bor board was not 
the agent of the county, but of the state. 
No suit at law upon the contract would lie 
against the county. The obligation of the 
county was to issue its bonds on the demand 
of the harbor board. This obligation was 
imposed, not by any contract between the 
county and the complainants, but by the law. 
If an action at law had been brought against 
the county on the contract made by the com- 
plainants with the harbor board, the county 
could have answered that it never made such 
a contract, and the complainants would have 
been put out of court. 

The case is clearly one of equitable cog- 
nizance. It is to compel the county to issue 
and deliver to the complainants its bonds, in 
conformity, not with any contract, but of an 
obligation imposed by a law of the state. 
The conti-act of complainants was with the 
harbor boai-d. The compensation was to be 
made in bonds of the county, to be issued on 
demand of the harbor board. There is due 
to complainants six bonds of the county of 
§1,000 each, for work performed under this 
contract. The harbor board has been de- 
stroyed by an act of the legislature. It can- 
not, or does not, demand the bonds from the 
county necessary to pay the complainants' 
claim. A court of equity can alone take the 
place of the harbor board, and require of the 
county to issue and deliver to complainants 
its bonds in payment of their claims. It is 
entirely clear that an action at law against 
the county would be futile. Judge Stoiy, in 
his work on Equity Jurisprudence (volume 
3, § 1250), says: "Another class of implied 
trusts, which may be mentioned under this 
head, is that which arises under contract, 
or otherwise, by operation of law from a 
claim which may be directly enforced by law 
against the party, but to the due discharge 
of which another party is ultimately liable. 
In such a ease, a court of equity treats it as 
a trust by the party ultimately liable, which 
may be directly enforced in favor of the 
party ultimately entitled to the benefit of it 
In other words, a court of equity will render 



the party immediately liable who is or may 
be at law or in equity ultimately liable. 
Thus, if a trust is created for the benefit of 
a party who is to be the ultimate receiver 
of the money, or other thing, which consti- 
tutes the subject matter of the trust, he may 
sustain a suit in equity to have the money or 
other thing directly paid or delivered to him- 
self." The text is sustained by the follow- 
ing citations: Forster v. Forster, 3 Brown, 
Ch. 489, 493; Tew v. Earl of Winteiton, 1 
Ves. Jr. 451; Sugd. Vend. (7th Ed.) c. 15, pp. 
633, 634, § 4; 1 Madd. Ch. Prac. 471, 472. 

It seems to me that the present case is an 
excellent illustration of the principle laid 
down by Judge Story. The jurisdiction of a 
court of equity, under the chrcumstances of 
this case, appears to me to be undoubted. 
But it is said that the statute law of Ala- 
bama affords a method of relief to the com- 
plainants by the prosecution of the claim 
against the county, etc. But if the case is 
one of equitable cognizance, no statute of 
Alabama can deprive the equity courts of 
the United States of their jurisdiction over 
it Of course, the complainants would be 
required, if the statute law of the state so 
prescribed, to present their claim to the board 
of county commissioners, and to bring their 
suit within the time limited by the state law, 
but having presented their claim, and thus 
laid the foundation of their suit, if the ease 
was one proper for a court of equity, they 
had the right, being citizens of a state other 
than the state of which the defendant was 
a citizen, to resort to the equity courts of the 
United States. No law of Alabama, provid- 
ing another forum or another method of pro- 
cedure, could deprive the complainants of 
their rights under the constitution and laws 
of the United States, or circumscribe the 
jurisdiction of the equity courts of the Unit- 
ed States. Bennett v. Butterworth, 11 How. 
[52 U. S.] 669; Thompson v. Railroad Co., 6 
Wall. [73 U. S.] 134; Case of Broderick's 
WUl, 21 Wall. [SS U. S.] 503; Noyes v. Wil- 
lard [Case No. 10,374]; Benjamin v. Cavaroc 
[Id. 1,300]. 

The act of Febniary 23, 1860, which is 
quoted in full above, was an unnecessai-y en- 
actment. It did not enlarge the rights of 
complainants, nor add aught to the jurisdic- 
tion of this court as a court of equity. The 
case of complainants is just as good without 
as with it, and the power of this court to 
grant relief is not changed by it. 

Tbe only question which remains is, wheth- 
er the complainants have sustained, by proof, 
the averments of their bill, that after the 
passage of the act of April 19, 1873, which 
repealed the act of February 16, 1867, under 
which the harbor board was organized, said 
board had no money with which to pay com- 
plainants, and no bonds of the county of Mo- 
bile, except such as had been hypothecated, 
and that on and after July 29, 1873, said harbor 
board had no money or bonds with which to 
pay complainants' claim, or any pait thereof, 
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and has none now. If this is establishea, 
the case is made which it is intimated by the 
supreme court of the state would compel the 
county to issue bonds to pay the debt due 
complainants. There is no averment in the 
answer of Mobile county, nor any hint in the 
evidence of any corrupt or fraudulent con- 
duct in the administration of the county's 
means by the harbor board. It is not as- 
serted that the bonds or funds of the county 
were misapplied or fraudulently appropri- 
ated. On the question, what means had the 
harbor board for the payment of its liabili- 
ties after it stopped work? Mr. Percy 
Walker, its secretary, says: "The board had, 
I believe, no money at its command when 
it 'stopped work, and was indebted to officers 
for salaries, nor did it have any bonds in its 
possession or under its control, after April 
19, 1873, unless it was as follows: In July, 
1873, Mr. Walsh returned from New York 
forty-two of the bonds, of which the county 
redeemed thirty-one, and Mr. Price, president 
of the harbor board, delivei-ed the remain- 
der (eleven) to Kimball &. Slaughter, or their 
agent, on account of their work. The money 
paid to the county for the thirty-one bonds, 
was, with the exception of a small sum 
($400),, applied to the payment of the balance 
due to the Ninth National Bank of New 
York." The pleadings and evidence make it 
clear, that when the harbor board ceased 
operations, they owed to the complainants 
six bonds, of one thousand dollars each, of 
the county of Mobile, for work done under 
contract, made while the act of Febmary 16, 
18C7, was in undisputed force, and that the 
harbor board had then no means to pay this 
obligation, and has none now. The claim of 
the complainants to call upon the county of 
Mobile to issue and deliver bonds, sufficient 
to satisfy said obligation, seems to be com- 
plete. It is hardly necessary to observe that 
no legislation passed after the contract be- 
tween the complainants and the harbor board 
had been made and had been performed by 
complainants and the performance accepted, 
and the rights of complainants had been thus 
fixed, can have any effect to impair or 
abridge the rights of complainants. The two 
acts of April 19, 1873, cannot, therefore, have 
the slightest uafluence on complainant's 
rights. Then: rights remain just as if those 
acts had never been passed. It results from 
these views, that there must be a decree for 
complainants, against the county of Mobile, 
for the delivery to complainants of six bonds 
of §1,000 each, or for their money value, at 
eighty-two and one-half cents in a dollar, 
with interest from March 15, 1873. 

[NOTE. Upon the last point considered by 
the court, i. e. the supposed want of equity m the 
bill, Mr. Justice Field, speaking for the su- 
preme court in aflSxming this case, said: It ap- 
pears to have been taken for granted by counsel, 
and also by the court below, that the supreme 
court of the state had decided that the harbor 
board was not the agent of the county inmak- 
ing the contract with the complainants. We do 
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not so read its opinion. It only says that the 
board was created by the general assembly ot 
the state, and was not an agent appointed by tiie 
county of Mobile. It does not state that the 
board was not an agent of the county, but only 
that its appointment was not from the county. 
It is not necessary to constitute an agency ot a 
political subdivision of a state that its officials 
should be elected by its people or be appointed 
with their consen^ It is enough to give them 
that character, that, however appointed, tbey 
are authorized by law to act for the coun_^, dis- 
trict or other political subdivision. iabmg 
this view of the law, the learned justice contin- 
ued: "If, for any cause, the repeal of the law 
creating the harbor board, or the refusal of its 
members or other officials to act, the contract 
cannot be specifically enforced, a court of equity 
wil' order compensation in damages from the 
party ultimately liable." The learned justice is 
clearly of opinion that the legislative act of 
February 6, 1867, is constitutional. The issue 
of bonds was not a taking of private property 
for public use within the meaning of the consti- 
tutional clause. "It was a loan of the credit ot 
the county for a work public in its character, de- 
signed to be of general benefit to the statp. 
Upon the question of res judicata the second 
point considered by the court above, the two 
suits, though seeking the same relief, rest upon 
a different state of facts, and the adjudication 
in the one constitutes, therefore, no bar to tlie 
recovery in the other." The learned justice con- 
sidered at length the point not considered m the 
court below, whether the law of the state, in 
authorizing the improvement of the harbor of 
iMobile, trenches upon the commercial power of 
congress to regulate commerce with foreign na- 
tions and between the states. It was considered 
that it does not. 102 U. S. 691.] 
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KIMBALIi V. TAYLOR. 

[2 Woods, 37.] .1 

Circuit Court, D. Louisiana. April Term, 1874. 

■PBACTIOE AT LaW — LOUISIANA PRACTICE — SUM- 
MONS— SERVICE UPON Cdkator ad Hoc— Exist- 
ence OF Mahttal Law — Personal Service — 
Expelled by Militart. 

1. The existence of martial law does not pre- 
vent the administration of justice between the 
citizens in the civil courts. When such courts 
are authorized by the military power, they may 
exercise their functions, and their judgments 
and decrees wi'l be binding on the parties. 

2. That provision of the constitution of the 
state of Louisiana which requires the style of 
process to be, "The State of Louisiana," does 
not apply to cita<-ions. 

3. Under the practice of the clerks of the state 
courts of Louisiana, the absence of a seal from 
a citation in the copy of a record is no proof 
that the original citation was without seal. 

4. Service of an irregular or erroneous sum- 
mons or citation is not void, when the service is 
personal. 

5. Property cannot be considered "abandoned,'^ 
in the sense in which the word is used in the act 
of congress (13 Stat. 375, § 1), unless the owner 
was voluntarily absent, and engaged either in 
arms or otherwise in aiding or encouraging the 
Kebellion. 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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6. The Code of Louisiana required that before 
property could be seized and sold on an 'order of 
seizure and sale, the judgment debtor should be 
served with notice thereof. The defendant was 
expelled by the l/nited States military authori- 
ties, from the city of New Orleans, and carried 
within the Confederate lines. During his en- 
forced abseace, his property in New Orleans was 
seized and sold by the sheriff, notice of the sei- 
zure and sale beiag served upon a curator ad hoe 
appointed by the court. Held, that the sale was 
void. 

7. Such sale is not protected by the prescrip- 
tion of five years provided for in section 2809 
of the Revised Code of Louisiana. 

[This was an action at law by Samuel S. 
Kimball, against Charlotte H. Taylor.] 

Allan C. Story and Wm. Grant, for plain- 
tiff. 

L. JIadison Day and H. J. Leovy, for de- 
fendants. 

WOODS, Circuit Judg:e. This is a petitory 
action to recover possession of and estab- 
lish title to certain real estate in the city 
of New Orleans. Both parties claim title 
under one Moses Greenwood. Plaintiff in- 
troduces an authentic act of sale from Green- 
wood to him, dated the loth of December, 
1870, and it is shown that in 1859, and for 
several years thereafter. Greenwood was in 
possession, and that defendant is now in 
possession. The defendant offers in evidence 
a record of the Sixth district court of the 
parish of New Orleans, in the case of Cbapin [ 
V. Greenwood [unreported], showing a judg- 
ment in favor of Mrs. Chapin against Green- 
wood, of the date of February 7, 1863, for 
91,000, with eight per cent, interest, a fieri 
facias issued thereon, dated December 16, 

1864, and levied on the property in dispute 
in this case, and a sale thereof by the civil 
sheriff of the parish of Orleans, by virtue 
of said writ, on the 20th day of Febi-uary, 

1865, to Spencer Field. The defendant also 
introduces deeds from Field to Mrs. Mars- 
den, and from Mrs. Marsden to berself ; the 
latter dated November 15, 1867. The de- 
fendant, besides claiming title, pleads the 
prescription of five years. It is conceded 
that if the proceedings in the Sixth district 
court of the parish of Orleans, as shown 
by the record, were effectual to divest the 
title of Greenwood, the defendant ought to 
prevail, otherwise the finding and judgment 
of the court should be for the plaintiff, unless 
the plea of prescription should be found a 
bar to plaintiff's recovery. 

I will proceed to notice the objections made 
to the record of the Sixth district court of 
New Orleans, in connection with the evi- 
dence offered in support of them. It is shown 
in proof, that during the time of the proceed- 
ings in that court, martial law had been de- 
clared by the commanding general, and was 
in force (general order of Major Gen. Butler, 
of May 6, 1862). The point is therefore made 
that there could be no civil court while mar- 
tial law was in force. JIartial law is not 
inconsistent with the administration of jus- 



tice between the citizens in the civil courts. 
When such courts are authorized by the mili- 
tary power, they may exercise their func- 
tions, and their judgments and decrees are 
binding on the parties. The evidence in 
this case shows that nothwithstanding the 
declaration of martial law, the civil courts 
of the city of New Orleans were allowed to 
ti-ansact business. General order No. 41, of 
Maj. Gen. Butler, of the date of June 10, 
1862, prescribes an oath to be taken by judges, 
justices, sheriffs, attorneys and notaries, or 
other persons who hold any office which calls 
for the doing of any legal or judicial act. The 
clear inference from this order is, that offi- 
cers having taken the oath requu-ed, were al- 
lowed to pei'form their duties, and the pub- 
lic history of this city shows that from the 
surrender of the city down to the close of the 
war, the civil courts were in the exercise of 
their functions. Among these was the Sixth 
district court. I think, therefore, that it was 
a competent court to hear and determine. This 
view was sustained by the decision of the su- 
preme court of the United States, in The 
Grapeshot, 9 Wall. [76 U. S.] 129, in which Mr. 
Chief Justice Chase remarks: "It became the 
duty of the national government, whenever 
the insurgent power was overthrown, and the 
territory which had been dominated by it was 
occupied by the national forces, to provide, as 
far as possible, so long as the war continued, 
for the security of persons and property, and 
for the administration of justice." 

It is next objected to the validity of the rec- 
ord that the citation was defective, and there- 
fore the court acquired no jurisdiction. The 
citation is entitled of the state of Louisiana 
and of the Sixth district court of New Or- 
leans. It is addi-essed to Moses Greenwood, 
the defendant, bears teste of the judge of the 
court, is signed by the clerk, and together 
with a copy of the petition on which it was is- 
sued, was served personally on the defendant, 
as appears by the return of the sheriff. The 
defects in the citation are alleged to be an ab- 
sence of the seal of the court, and that the 
citation is not in the name of the state. The 
name of the state does appear in the title of 
the citation, but it is claimed that the style 
should be, "The State of Louisiana to Moses 
Greenwood.^' This is so inconsidei-able a de- 
parture from what is claimed to be the law, 
as not to be worthy of serious attention. But 
in Bludworth v. Sompeyrac, 3 Mart. (La.) 
720, it was held that the clause in the consti- 
tution which requu-es the style of process to 
be "The State of Louisiana" does not apply 
to citations. In regard to the omission of the 
seal to the citation in the copy of the record 
presented to us, a sufficient answer is f oimd in 
the case of Jledley v. Voris, 2 La. Ann. 140, 
in which the supreme court of this state held 
'•that the omission of a seal in the copy of a 
citation in a record of appeal will not be con- 
sidered as establishing that the citation was 
issued without a seal, it being the common 
practice of the clerks not to copy the seal in 
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making a copy of the citation." The court 
says: "As the party has not thought proper to 
produce in evidence the citation served upon 
him, neither this court nor the court below has 
been enabled to judge if the defect existed, 
and in the absence of such proof we will pre- 
sume the clerli did his duty." But if it had 
been aflarmatively shown to the satisfaction 
of this court that the citation was without 
seal, this objection to the citation could not 
stand, the record showing personal service. 
In Hollingsworth v. Barbour, 4 Pet. [29 U. S.] 
477, the supreme coui't says: "There is an ob- 
vious distinction between this case and the 
case where there has been personal service of 
irregular or erroneous process. In that case 
the party has notice in part, and may, if he 
will, appear and object to or waive the h:regu- 
larity." See, also, Pursley v. Hayes, 22 Iowa, 
37; Thompson v. Doe, 8 Blackf. 336. I am 
of opinion, therefore, in the proofs as presented, 
that Greenwood was legally sei-ved with a 
sufficient citation, and that the coui't acquired 
jurisdiction of his person. 

It is next objected to the validity of the rec- 
ord and proceedings in the Sixth district court, 
that the court had no jm-isdiction to order a 
sale of the property in question, because it 
was "abandoned property," and the treasm-y 
agents were directed by law to take charge of 
and lease the same, and therefore no court 
had jurisdiction to seize and sell. It is a suffi- 
cient answer to this to say that the property 
was not abandoned, as that term is defined in 
the statute: "Properties shall be regarded as 
abandoned when the lawful owner shall be 
voluntarily absent therefrom, and engaged ei- 
ther in arms or otherwise, in aiding or encour- 
aging the Rebellion." 13 Stat 375, § 1. There 
is no evidence to show that Greenwood was 
voluntarily absent, and there is no proof that 
he "was engaged either in arms or otherwise, 
in aiding or encouraging the Rebellion." So 
there is no proof before us to establish that 
the property sold by order of the Sixth district 
court was, in fact, abandoned property. The 
evidence rather tends to prove that it was not. 
This objection to the record is therefore un- 
tenable. 

Plaintiff next claims to have shown that 
Greenwood was expelled from this city by the 
military authorities pending the proceedings 
against him, and not permitted to return, and 
that as a consequence, all the proceedings had 
in the case after his expulsion were null and 
void. The legal proposition embraced in this 
objection to the record is sound, and sustained 
by the authorities. Dean v. Nelson, 10 Wall. 
[77 U. S.] 158. 

The evidence shows that the judgment 
against Greenwood was signed February 12, 
1863. By general orders No. 35, of Maj. Gen. 
Butter, dated April 27, 1863, registered en- 
emies of the United States wa-e ordered to 
leave the department Greenwood was a reg- 
istered enemy. On May 9th he was specially 
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ordered to leave the city of New Orleans, and 
about that time he was taken by a military 
guard and forcibly put on board a schooner 
in the Old Basin, and sent to East Pascagoula, 
Mississippi, within the Confederate lines, 
where he arrived on the 17th of May, and 
whence he was forbidden to return, and did 
not return until long after the sale of the 
property in question. No proceedings subse- 
quent to the judgment were had m the case 
against him in the Sixth disti-iet court until 
the 16th of December, 1864, when an order 
of seizure and sale was issued. The sheriff 
having returned that Greenwood could not be 
found, and that he was absent from the state, 
the court appointed a curator ad hoc, upon 
■^7hom, according to the Code of Practice, no- 
tice of the seizure was served, and such pro- 
ceedings were afterwards had as resulted in a 
sale of the premises in question. All these 
proceedings were in conformity to law, so that 
the only question now is, did the absence of 
Greenwood from the state, under the cir- 
cumstances mentioned, render them invalid 
and void? This question is conclusively an- 
swered by the case of La Sere v. Bochereau, 
17 Wall. [84 U. S.] 437. La Sere was ex- 
pelled from New Orleans by the same order 
by which Greenwood was compelled to leave. 
During his absence, proceedings were insti- 
tuted against him by executoiy process on two 
mortgages for the seizure and sale of the mort- 
gaged premises situate in New Orleans. Serv- 
ice of notice was made upon a curator ad hoc, 
and after the legal delay, the sheriff adver- 
tised and sold the premises. These proceedings 
were declared void. The finding and judgment 
must therefore be for the plaintiff, unless his 
claim is prescribed by the Code of Louisi- 
ana. The defendant insists that the plaintiff's 
claim is so- prescribed by section 2809 of 
the Revised Code. This section declares "that 
all informalities connected with and growing 
out of any public sale made by any person 
authorized to sell at public auction, may be 
prescribed against by those claiming under 
such sale after the lapse of five years from 
the time of making it, whether against mi- 
nors, married women or interdicted persons." 
It is obvious that if it was necessary, as it is 
conceded it was, to serve Greenwood with pro- 
cess before an order of seizure and sale could 
be issued, that the want of .such service is 
something more than an informality; that 
without such service the proceedings result- 
ing in a sale are void, and that the sale was 
not made by a person authorized to sell. 
Thei-efore this section of the Code has no 
application to a case of this kind. The plea 
of prescription of five years is therefore not 
sustained by the facts. In accordance with 
the views expressed, the finding and judgment 
of the court must be for the plaintiff. 

KIJIBALL fUNITED STATES v.). See Cases 
Nos. 15,530 and 15,531. 
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[14 Int. Kev. Rec. 180.] 

District Court, D. Massachusetts. 1871. 

Revenue Latvs— Fraud— Seahch "Warrant. 

[1. The act of March 2. 1867 (14 Stat. 547), 
which provides that a search warrant may be 
issued in certain cases of frauds upon the reve- 
nue, is constitutional.] 

[2. In tlie execution of the warrant the mar- 
shal has the right to examine all books and pa- 
pers found on the premises, in order to select 
those mentioned in the warrant. But neither 
the marshal nor those acting under him have 
any right to inspect or examine books and pa- 
pers for any other purpose.] 

In the matter of the proceedings of the 
United States marshal under the search 
warrant issued upon this petition [by R. M. 
Kimball]. The warrant was issued under 
the second section of the act of March 2, 
1867 [14 Stat. 547]. Such a warrant cannot 
be issued under the act of congress unless 
it is made to appear by complaint and afli- 
davit, to the satisfaction of the judge of the 
district eouit, that a fraud on the revenue 
has been committed, nor unless the com- 
plaint shall set forth the character and the 
nature of the fraud alleged, describing also 
the importations and the papers to be seized. 
It is directed to the marshal, and it must 
prescribe the invoices, books or papers for 
which the search is to be made, and the 
place or premises where they are deposited; 
and the direction to the marshal must be to 
enter the prescribed place or premises where 
the invoices, books or papers are deposited, 
and to take possession of the same and pro- 
duce them before the judge. 

D. H. Mason and F. W. Hurd, for the 
United States. 

E. D. Sohier and C. A. Welch, for re- 
spondents. 

The district attorney stated that he de- 
sired to apply to the court for a new search 
warrant, but the matter was an ex parte 
proceeding and the respondents could have 
no right to appear in such an application. 
The counsel for the respondents, however, 
raised the question of the right of the mar- 
shal and his assistants to examine the pri- 
vate papers of the respondents. A discus- 
sion of considerable length then arose upon 
the petition for a stay of proceedings, which 
had been filed by William F. Weld & Co. 
on Tuesday, and upon which there had been 
a brief hearing on that day. This petition 
is as follows: 

"United States of America, District of 
Massachusetts. To the Hon. John Lowell, 
Judge of the United States District Court 
in and for the District Aforesaid. Respect- 
fully represent Richard Baker, Jr., William 
G. Weld, and George W. Weld, of the city 
of Boston^ merchants, that on the 20th day 
of November, current, Roland G. Usher, Esq., 
marshal of said district, professing to act 
under and by virtue of an order issued by 
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your honor, bearing date the 18th inst, en- 
tered the store of your petitioners. No. 42 
Central wharf, in said Boston, and demand- 
ed the books, papers, invoices, letters, and 
copies mentioned in the order aforesaid. 
That your petitioners thereupon informed 
the said Usher that the said documents 
were then locked up in the safes of your 
petitioners, mingled with other pri^ate 
books, documents, and papers of your pe- 
titioners not enumerated in said order. That 
your petitioners would, if a short time 
was given them, separate the papers and 
documents enumerated in said order, and 
deliver the same to said Usher, but that 
they declined to permit him to search and 
examine their other private papers and 
books, to select therefrom for himself by 
certain agents he brought with him such 
books and papers as he should deem enu- 
merated in the warrant aforesaid. Where- 
upon the said Usher broke by force and 
violence into your petitioners' private safe, 
examined by himself and certain other un- 
known persons, some of whom were not res- 
idents of this district, your petitioners' pri- 
vate papers therein, and selected and took 
possession of certain books and papers 
therefrom, some of which were not even re- 
ferred to in the warrant. That they are 
now proceeding to search the premises of 
your petitioners and examining their private 
papers and books, and are making prepara- 
tions to burst open certain other safes of 
your petitioners to examine certain other 
papers and books now locked therein. And 
your petitioners pray that your honor would 
grant a stay of these proceedings on the 
order aforesaid, and order the said Usher 
to restore those papers and documents al- 
ready taken by him under the proceedings 
thus far. And further, that the said Usher 
and those acting with him be directed to 
seal up and permit no one to examine any 
of the books or papers which they may by 
order of this court take into their posses- 
sion. And your petitioners submit that the 
section of the act of the 2d of March, 1807, 
is unconstitutional and void. (Signed) Wil- 
liam P. Weld & Co., by George W. Weld. 

"Commonwealth of Massachusetts, County 
of Suffolk— ss.: On this 21st day of Novem- 
ber, 1871, before me, a notary public for 
said county, personally appeared said 
George W. Weld and made solemn oath to 
the truth of the foregoing petition by him 
subscribed. Witness my hand and notarial 
seal. (Signed) Elisha Bassett, Notary Pub- 
lic." 

It was contended on behalf of the peti- 
tioners in this petition that the statute upon 
which the warrant was issued was uncon- 
stitutional, and further that the marshal 
had improperly served the warrant by tak- 
ing and examining other books and papers 
not described in the warrant. It was also 
contended that the marshal had no right to 
take other persons to assist him in the ex- 
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amination of the books and papers, but that 
it should be done by himself personally. 
The district attorney replied that the statute 
-was constitutional, it having been so held 
by Judges Clifford and Shepley in the dis- 
trict of Maine, in the case of David R. 
Stockwell V. U. S. [Case No. 13,466]. It was 
argued that it was the duty of the marshal 
in serving the warrant to examine all books 
and papers on the premises for the purpose 
of finding out whether they corresponded 
with those directed to be seized, and that 
for the petitioners to pick out the papers 
Avould be making them serve the warrant 
and not the marshal. And finally it was 
contended that the court had no authority 
to dictate to the marshal who should be his 
deputies and who should act as his assist- 
ants in serving the warrant. 

LOWELL, District Judge, said that the 
constitutionality of the statute had already 
been decided by the case cited, and he was 
bound by the decision. The books and 
papers were described in the warrant as 
fully as the subject-matter would admit; 
that in order to obtain the right books and 
papers the marshal would have the right to 
examine others, which might not turn out 
to be the ones described in the warrant; 
that he had the right to examine all books 
and papers and select those which corre- 
sponded with the warrant. The judge could 
not decide whom the marshal should ap- 
point as his deputies. But neither the mar- 
shal nor any one acting under him could 
inspect the books to any other purpose than 
to determine their identity with those de- 
scribed in the warrant. He did not see that 
anything was asked in the petition which 
required that he should give any directions 
to the marshal. 

- The questions thus raised by the petition 
having been disposed of, the district attor- 
ney made application ex parte, for a new 
wai'rant This warrant was issued by the 
judge and delivered to the marshal. It is 
identical with the warrant first issued, ex- 
cept that it commands the marshal to 
seize tlie books and papers in the build- 
ing numbered 43 Centi-al wharf as well 
as in the building numbered 42. The Ad- 
vertiser published the record in the case in 
full, which covers the complaint and affi- 
davit of Reuben ai. Kimball, special agent 
of the treasury of the United States for the 
district of Boston and Charlestown, who al- 
leges that from letters of William F. Weld 
& Co. now in his possession, he has reason 
to believe and does believe that frauds up- 
on the revenue of the United States have 
been committed by said firm in respect to 
1,500 boxes of nutmegs imported January 3, 
1868; 700 boxes of nutmegs imported July 

24, 1S69, 1,416 cases of nutmegs and 101 
cases of mace imported April 1, 1870, and 
1,223 cases of nutmegs imported January 

25, 1871, by effecting entry of said goods, 
by means of various false and fraudulent 
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practices and devices, at less than the true 
weight thereof. And believes that invoices, 
bills of lading, letters, copies of letters, 
books, and papers relating to the ti'ue 
weight of said merchandise are deposited 
with and are in the custody of the said 
firm at their place of business, in the build- 
ing numbered 42 on Central wharf in Bos- 
ton. Also the affidavit of B. G. Jaque, spe- 
cial agent of the ti'easury department in the 
state of New York, whb alleges that he has 
in his possession certain bills of sale, made 
out and signed by William F. Weld «fe Co., 
of Boston, of goods imported into the poi*t 
of Boston and Charlestown, ex ship Borneo, 
January 3, 1868; ex ship Nabob, July 24, 
18G9; ex ship Rainbow, April 1, 1870; ex 
ship Fearless, January 3, 1871. Which he 
has carefully compared with the entries 
made by the said William F. Weld & Co., 
at the said port, at the time of said importa- 
tions; and that the quantities and weights 
of the said goods as returned by the United 
States weighers are greatly less than the 
Quantities and weights of the said goods as 
sold by the said William F. Weld & Co. 
And deponent further says that he is now in 
possession of a number of letters in the 
handwriting of Richard Baker, Jr., a part- 
ner in the firm of William F. Weld & Co., 
in which the attention of the purchasers of 
the said goods is called to the large discrep- 
ancies between the actual weights of the 
said goods and the fraudulent weights; and 
returns obtained by the said William F. 
Weld & Co., at the custom-house in Boston, 
and upon which duties are to be assessed. 
And whereas the discrepancies so stated to 
exist are held out as inducements to the pur- 
chasers to buy of the said William F. Weld 
& Co. 

On this application LOWELL, District 
Judge, issued the following warrant, which 
was placed in the hands of United States 
Marshal Usher: "(Copy of the Warrant.) 
United States of America, Massachusetts Dis- ' 
trict~ss.: To the JIarshal of the United 
States within and for thp District of Massa- 
chusetts, or his Deputy: It appearing to my 
satisfaction, as judge of the district court of 
the United States within and for the district 
of Massachusetts, from the complaint and af- 
fidavit of Reuben M. Kimball filed in said 
court, that frauds have been committed by 
Richard Baker, Jr., William G. Weld, and 
George W. Weld, merchants and copartners 
under the firm and style of William F. Weld 
& Co., doing business in Boston, and being 
a firm interested and engaged 4n the importa- 
tion and entry of merchandise at the port of 
Boston and Charlestown, in respect to certain 
merchandise imported by said firm into said 
port of Boston and Charlestown, of which 
the importations and the dates on or about 
which entiy was made are as f611ows: Fif- 
teen hundred boxes of nutmegs imported in 
ship Borneo, January 3, 1868; 700 boxes of 
nutmegs imported in ship Nabob, July 24, 
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1SG9; 1,416 cases of nutmegs, 8,101 cases of 
mace, imported in ship Rainbow, April 11, 
1870; 1,225 cases of nutmegs in sliip Fearless. 
January 3, 1871. And it further appearing 
that certain invoices, bills of lading, letters, 
copies of letters, books, and papers relating to 
s-aid merchandise, in respect to which said 
frauds are alleged to have been committed, 
are deposited in the building numbered 42 
Central wharf, in said Boston, which build- 
ing is in part occupied by said William F. 
Weld & Co. Now, therefore, in pursuance 
of the second section of an act of congress en- 
titled an act to regulate the disposition of the 
proceeds of fines, penalties, and forfeitures 
incurred under the laws relating to the cus- 
toms and for other purposes, approved March 
22, 1867 [14 Stat. 546], you are hereby re- 
quired by yourself or deputy to enter in the 
daytime the place and premises occupied by 
said William F. Weld & Co., in said build- 
ing, No. 42 on Central wharf, in said Boston, 
and to take possession of all said invoices, 
bills of lading, letters, copi^ of letters, 
books, and papers relating to said merchan- 
dise imported as aforesaid, and produce the 
same before me, the said judge, forthwith, 
in said Boston, at the United States court- 
house in said Boston, there to remain sub- 
ject to the order of me, the said judge, ac- 
cording to law, for which this shall be your 
sufficient warrant. Hereof fail not to make 
due return of this warrant, with report of 
your service and proceedings thereon, unto 
the said court, to be holden at Boston, in said 
district, as soon after the sei-vice thereof as 
may be. Witness the Honorable John Low- 
ell, judge of the district court of the United 
States at Boston, the iSth day of Novembei-, 
in the year of our Lord 1871. (Signed) John 
Lowell. (Seal.)" 

The official report of the action of Marshal 
Usher under this warrant is as follows: "Af- 
fidavits of Search. Tiien follow the several 
afiidavits of the United States marshal and 
his deputies, declaring that the premises in 
question were searched, as stated in detail 
therein, as follows: 'United States of Ameri- 
ca, District of Massachusetts— ss. District 
Court of the United States. I, Rowland G. 
Usher, United States marshal for the district 
aforesaid, on oath declare and say, that on 
the 20th day of November current, a search 
warrant was placed in my hands to search 
the premises occupied by the firm of William 
F. Weld & Co., at No. 42 Central wharf, in 
said district, for cei'tain bills, invoices, letters, 
copies of letters, books, and papers, described 
in said warrant; that pursuant to the com- 
mands of said warrant I proceeded to execute 
the same upon the said premises; that at the 
time I first served this said warrant there 
were several safes in and on said premises 
supposed to contain books and papers; that I 
requested and demanded by virtue of said 
wai'rant of George W. Weld, one of the mem- 
bers of the aforesaid firm, access to the afore- 
said safes; that said request and demand 



were refused; that I then inquired of said 
Weld whether any of the books or papers de- 
scribed in said warrant were contained in 
a certain one of said safes, naming it; that 
said Weld replied that said books and papers 
were contained therein, but refused to open 
or suffer to be opened any or either of the 
aforesaid safes; and I further declare that I 
verily believe books and papers mentioned In 
said search warrant may be found contained 
In each and all of the aforesaid safes, I fur- 
ther declare that one of said safes was con- 
tained in a room leading off from the main 
office of the said firm, and that said Weld 
claimed said room to be within the building 
numbered forty-three in said Central wharf, 
Roland G. Usher, United States marshal.' " 

The marshal's affidavit is supported by the 
affidavits of U. S. Inspector C. E. Graves and 
George ID. Priest, who were with him. 
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KIMBERLY et al. v. BUTLER. 

[16 Pittsb. Leg. J. 11; 2 Bait. Law Trans. 276; 

1 Chi. Leg. News, 245; 3 Am. 

Law Rev. 777. i ] 

Circuit Court, D. Maryland. 1869. 

Mf.mber of Con'gress — Immunity from Arrest. 

[1. The privilege of members of congress to 
immunity from arrest under the constitution 
does not extend to privilege from summons in 
a civil suit. The exemption is from arrest with 
a view to imprisonment] 

[2. In an action against the commanding offi- 
cer of a military post for money unlawfully ex- 
acted by him of the plaintiff, the bill of particu- 
lars filed with the declaration does not state any 
fact from which it can be inferred that the 
money was paid to the defendant; on the con- 
trary, the pleadings show that the money was 
paid to the provost marshal. On demurrer the 
bill of particulars was held bad.] 

2 [This case, removed into this court from 
the superior court of Baltimore city, in an ac- 
tion of assumpsit, brought [by Kimberly & 
Bro.] to recover from the defendant [Ben- 
jamin F.] Butler, money illegally exacted by 
him as rent from the plaintiff, while he was 
commandant at Fortress Monroe, during the 
late war. 

[The defendant pleads: (1) His privilege 
from arrest as a member of congress under 
the constitution. (2) The statute of limita- 
tions, prescribed by congress, against the 
plaintiff's demand, because suit was not 
brought within two years from the date of 
the wrongs complained of. (3) General issue 

1 [3 Am. Law Rev. 777, contains only a par- 
tial report.] 

2 [From 2 Bait. Law Trans. 276.] 
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of non assumpsit To tlie.plea of privilege 
in abatement, the plaintiff demurred, wliich 
raised the question of the application of that 
mode of defence. 

[After some preliminary debate between 
counsel, Mr. Gushing said that Mr. Addison 
merely suggested some matters of legal eva- 
sion, and left him to open. 

[The Chief Justice said that, as Mr. Addison 
had waived the privilege, he must throw 
himself on the indulgence of the counsel, 
"Whereupon Mr. Addison (resuming) read from 
the English law to sustain the power of the 
court to issue summons and to implead mem- 
bers of parliament, and then, leaving the 
common law, came to the statute laws of the 
United States. The great aim that the con- 
stitution had in view was, that members of 
congress should be protected in going to and 
returning from their duties. 

[Mr. Brent referred to the following au- 
thorities in regard to the question whether 
this action can be brought at the common 
law: Fortes. 161; Bridgeman's Case; Pitt's 
Case in Comyn, 444; [McKenna v. Fisk] 1 
How. [42 U. S.] 24S; Mitchell v. Harmony [13 
How. (54 U. S.) 115]; Chit. PI. 477; 2 Saund. 
209b. 

[ilr. Gushing, in reply, said that he would 
like to have heard something about the con- 
stitution, but had been entertained with ques- 
tions of privilege in England, without any ap- 
pai'ent connection in this case. He declared 
that he abjured all doctrines and authority of 
common law and parliamentary precedents, 
and, throwing aside ^all questions of con- 
struction of a certain 'word or words, would 
come to the questions directly at issue here. 
He referred to the removal of the cause to 
this court under the acts of congress, and ar- 
gued that the transfer might take place even 
after trial and judgment, at any time before 
execution. Under these acts they have the 
right to re-try the cause in the circuit court 
of the United States, as if it commenced In 
that com-t; and as to the state com't, this 
ccurt sat as its appellate tribunal. He said 
that they were now dealing with fedei'al ju- 
risdiction conferred by acts of congress, and 
none other. He referred to the last edition 
of Ghitty on Pleading in regard to the ques- 
tion of the plea in abatement. The consti- 
tution should be read neither in a slavish 
spirit, nor too loosely, but read carefully to 
find out its ti-ue meaning. The letter of the 
constitution and the surroimding circum- 
stances of the case must be taken into con- 
sideration in relation to the meaning of the 
word "arrest." The only three published di- 
gests of the laws of the United States (1 
Pascal, Comm. Const U. S. p. 6S; Abbott's 
National Digest; and Brightly's Digest) all 
concur that there is no distinction as to 
privilege between writs of summons and ca- 
pias. And they all maintain "that members 
of congress are privileged from arrest while 
in attendance upon their public duties." A 
member of congress shall not be diverted 
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from his official duties to attend to lawsuits 
—waylaid, it may be, seized in the cars, and 
then be subjected to a process that wiU com- 
pel him to appear in court. All distinction 
between capias and summons is extinct, and 
as the law renders representatives free from 
the one, it does also from the other. Is a 
judge subject to arrest when on the bench or 
in going to or coming from the com't of jus- 
tice? He argued that the people of Massa- 
chusetts had the right to demand that their 
representative should be allowed to pass to 
and from the seat of government, and he was 
defending then- rights, not those of General 
Butler. 

[Sir. Brent replied in an able argument, in 
which he reviewed the authorities, both Eng- 
lish and American, planting himself not alone 
on the meaning of the word "arrest," but 
showing the judicial construction of the con- 
stitutional exemption in favor of membei's of 
ccngi'ess as settled by the English decisions 
and the American authorities, both state and 
federal. We regret that our limits forbid a 
fuller report of the able arguments of coun- 
sel. 

[TTTE COURT, through the Chief Justice, 
announced that they were not ready to pro- 
nounce formally their opinion on the demur- 
rer to .the plea of privilege relied on by the 
defendant; that the court would do so in the 
morning; that meantime the demurrer might 
be considered as sustained, and the case 
could proceed under the pleadings before the 
jury. 

[The defendant Butler then pleaded the 
statute of limitations of two years under the 
act of congress. To this, the plaintiffs de- 
murred. The demurrer without argument 
was overruled. 

[The plaintiffs then replied specially, al- 
leging that the act of congress applied only to 
cases ex delicto, and not like this to a suit ex 
contractu, and that the defendant was a non- 
resident of Maryland, and could not be soon- 
er served with process. Gen. Butler, the 
defendant, then proceeded to address the 
court] s 

THE COUBT gave his opinion on the de- 
murrer to the plea of privilege set up by de- 
fendant He recited the facts of the case, and 
said that the demurrer presented the question 
whether service of summons is an arrest with- 
in the meaning of the constitution. He could 
find in the authorities no case closely anal- 
ogous to the question before the court, either 
in principle or in fact 

Mr. Justice WASHINGTON held that a 
suitor in the court was not privileged from 
the service of a summons. 

CHASE, Circuit Justice. The primary in- 
tent of the clause of the constitution was ex- 
emption from civil arrest The question be- 
fore us, therefore, is the meaning of "arrest." 
If the privilege of exemption from arrest ex- 
tends to exemption from summons, it extends 

s [From 2 Bait. Law Trans. 276.] 
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equally to exemption from every other mode 
of commencing a suit. We think that the ex- 
emption is exemption from arrest with a view 
to imprisonment, and nothing else. In the 
case before us the representative proceeded 
on his way, as usual, and was simply called 
to answer to a summons. The demurrer to 
the plea of privilege is therefore sustained. 

Mr. Brent proceeded to argue the question 
of the demurrer filed by the defence to the 
replication of the plaintiff. We (the defend- 
ants) have filed a special replication to the 
plea. ' The argument on the other side is, that 
passing hy the question on this plea, the whole 
question turns upon the demurrer. The bill 
of particulars discloses the fact, that the rent 
was received by the provost marshal and not 
by himself (Butler), and that Butler gave the 
order to the provost mai'shal. We hold that 
this order made the provost marshal the agent 
of General Butler. The money was paid into 
the hands of Butler's private agent, although 
he was clothed with the title of provost mar- 
slial, and the question is, whether there can 
be shown an authority to General Butler to 
give such an order. This is the question we 
desire to present to the jury. 

The plea is, that in May, General Butler 
having ordered this money to be paid, there 
is no cause of action in this case; that it was 
merely a license given by the commanding 
officers to use this building. General Wood, 
the superior oflScer before Butler, endoi-sed 
the paper carefully in these words: "Approv- 
ed, under express conditions that this building 
shall be removed at any time when required 
by the officer in command at Fortress Mon- 
roe, and if not removed, he shall have power 
to pull it down without cost to the United 
States." 

The question we desire to have tried is, 
whether General Butler is not responsible for 
this money, having given the ordei". He sim- 
ply pleads that the cause of action did not ac- 
crue within two years. There is no special 
plea in this case that he did it under the au- 
thority of the President, or under color of au- 
thority from the President. 

Mr. Gushing said that the removal of the 
ease to this court was made by the express 
power given by the act of 1866. Mr. Gush- 
ing said that he proposed to respond to Mr. 
Brent in the fewest possible words. The most 
of what he said was in-elevant. He (Mi*. G.) 
assumes that the acts of congress are com- 
patible with the constitution of the United 
States. Instead of wandering off into the in- 
finite vague of imagining questions, he would 
confine himself to what in his opinion was the 
true issue presented by this demurrer. The 
whole case of the plaintiff avers that the 
money never came into the hands of the de- 
fendant. In his opinion, there is no contro- 
versy of fact in this case to go to the jury; it 
is law. In order that an action of assumpsit 
may be brought, all the authorities are to 
the point that it must be shown tiiat money 
lias aetualij' come into the possession of the 



defendant. He called the attention of the 
court to the surrounding circumstances. There 
was war, in fact, at the time of these trans- 
actions. The general in command was a gen- 
eral in the field. There were massed at that 
.■=ipot about 45.000 men. The place was a 
fortress, a military reservation of the United 
fcstareb. It was a place of arms— in time of 
war— and was subject to such regulations of 
police as the commanding general thought 
proper to prescribe. Is it the law of the land 
that the President gives specific command's 
to the interior of a fortress of the United 
States? The commander has power to do 
those things that conform to the commands of 
the President and of the law. And he assum- 
ed that in the most superficial view of the 
question the commanding general had the right 
to do as he did. The authority is fully shown 
by the nature of his commission, but all in- 
quiry here into such authority is precluded, 
unless brought witliin two years. The plain- 
tiffs should have demuiTed to the plea. He 
denied that the plaintiffs can go beyond the 
bill of particulars into questions of fact. 

The Chief Justice, in deciding on the de- 
murrer, said: 

In this case it is charged that the defend- 
ant has received certain money which in eq- 
uity belongs to the plaintiffs. This was a 
general charge. The defendant has replied by 
pleading the statute of limitation of two years. 
He is authorized, if they come within the 1st 
section of the act of 1SG3 or 1st section of the 
act of lSt;6. To the plea under these stat .te?, 
the plaintiff has replied that he should not ba 
debarred of his rights, because neither of the 
facts arose or was done in two years. To 
this the defendant has demurred generally. 
For the present we will hold that the plea of 
the statute of limitation is bad, because the 
demurrer admits that none of the facts on 
which the plea was based exist. The ques- 
tion before us is, whether upon this declara- 
tion a case is made that can go to a jury? 
What is important to be stated is that the 
defendant received the money of the plain- 
tiff. If that statement is made in the declai-a- 
tion then it is good. 

The first question is, to whom was it paid ? 
It was paid to the provost marshal, Cassell, 
who collected it. It is not shown that it was 
paid to any one else, and we are asked to in- 
fer that it was paid to the defendant. We 
have not been referred to either fact or law 
to sustain this demand. We have looked into 
the law relating to provost marshal. The acts 
provide that the provost marshal general shall 
make rules for his subordinates, etc., and per- 
form such other duties as the president may 
prescribe. We cannot shut our eyes to the 
fact that the provost marshal is subordinate 
to the provost marshal general, and he should 
make him account for moneys. But we are 
constrained to come to the conclusion that 
money paid to the provost marshal is not 
money paid to any other officer or superior. 
We say the bill of particulars does not state 
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any fact from which we can infer that money 
was paid to the defendant. The demurrer will 
of course he sustained. 

Mr. Brent offered to amend bill of particu- 
lars, which was ohjected to, but THE COURT 
allowed the motion to amend. This opens any 
plea that may be filed at any time, and gives 
the defendant thirty days to answer. Costs 
of the term to be paid by the plaintifife, and 
case continued. 
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KIMBRO V. COLGATE et al. 
[5 Blatchf. 229.] i 
Circuit Court, S. D. New York. Nov. 23, 1864. 
CoNTKACT Made in VIor,ATIO^f of Law — Money 
Paid under— Recovery — Rule at Common Law 
—Repeal of Statute Giving Right — Act of 
CoN'GiiBss Regulating Private Contracts. 

1. The proviso to the 173d section of the act 
of June 30, 1864 (13 Stat 303), does not save a 
suit commenced, prior to the^passage of that 
act, under the 4th and 5th sections of the act 
of March 3, 1863 (12 Stat. 719, 720), to recover 
back money paid in violation of the last named 
two sections, those sections being: repealed by 
the act of 1864, 

[Cited in Osborn v. Nicholson, Case No. 
10,595.] 

2. Money paid under a contract made in vio- 
lation of law, cannot, at common law, be recov- 
ered back; and, where a statute gives the right 
to recover it back, by suit, a pending suit and 
the cause of action involved in it fall with the 
repeal of the statute. 

[Cited in Osborn v. Nicholson, Case No. 
10,595; Buckner v. Street, Id. 2,098.] 

3. Whether an act of congress which under- 
takes to regulate private contracts between in- 
dividuals in a state is constitutional, quere. 

This was a demurrer to a declaration. 
The declaration averred, that, on the 26th 
of October, 1863, the defendants [James B. 
Colgate and Charles B. Hoffman] contracted 
with the plaintiff [Roily P. S. Kimbro] to 
sell him gold or silver bullion, and to buy 
from him gold or silver bullion; that the eon- 
tract was, by its terms, not to be performed 
till after three days from the making of it; 
that it was not In writing and not stamped, 
as required by the internal revenue act of 
July 1, 1862 (12 Stat. 432), and was made 
in violation of sections 4 and 5 of the act 
amending that act, passed March 3, 1863 
(Id. 719, 720); that, under the contract, the 
plaintiff paid to the defendants, on various 
days, §22,537.36; and that, by virtue of the 
said 4th and 5th sections of the act of 
March 3, 1863, there accrued to the plaintiff 
a right of action to recover back the sums 
paid by him under the contract, which the 
defendants refused to pay. 

Nathaniel J. Wyeth, for plaintiff. 
Francis If. Marbuiy, for defendants. 

NELSON, Circuit Justice. It is conceded 
that the contract set out in the declaration 
is within the condemnation of the 4th sec- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



tion of the act of March 3, 1863. The 5th 
section of that act provides, that all con- 
tracts, &c., of gold and sUver coin, &c., not 
made in accordance with the 4th section, 
shall be wholly void; and, in addition to the 
penalties provided in the act, &c., any party 
to said contract may at any time, within 
one year from the date of the contract, 
bring suit to recover back, for his own 
benefit, the money paid on such contract. 

The defence set up, in bar of the suit, 
is the repeal of these 4th and 5th sections, 
by the 173d section of an act of congress, 
passed June 20, 1864 (13 Stat. 303). The 
only question in the case is, whether or not 
the suit is saved by a proviso in this 173d 
section. The proviso, in substance, is, that 
all provisions of the act repealed shall be 
in force for levying and collecting taxes, 
&c., and for maintaining and continuing 
liens, fines, penalties and forfeitures in- 
curi'ed under the said act, and for carry- 
ing out and completing all proceedings 
which have been already commenced, or 
that may be commenced, to enforce such 
fines, penalties and forfeitures, or criminal 
proceedings, under said act, &c. The argu- 
ment in favor of the application of this sav- 
ing clause to the present suit is, that it is 
a proceeding to recover a sum of money in 
the natm'e of a penalty or forfeiture, and, 
hence, within the clause. I cannot, however, 
so regard it. The cause of action, as stated 
in the declaration, is predicated upon a right 
to recover a sum of money paid by the plain- 
tiff to the defendants; and, for aught that I 
see, indebitatus assumpsit, for money paid, 
would have been as appropriate a remedy, as 
the special count to which the defendants 
have demurred. This saving clause has ref- 
erence to an entirely different class of ac- 
tions and causes of action, which abound in 
all tliese internal revenue acts, and relates 
specially to fines, penalties, forfeitm-es, and 
criminal proceedings which are provided for 
the enforcement of the duties imposed by the 
act of 1863. It is to be obsa-ved, that the re- 
peal is not limited to the two sections in 
question, but applies to many provisions of 
the act, which was a general act to raise rev- 
enue for the government. 

As the money was paid under a contract 
made in violation of law, there is no ground 
for the recovery of it back, upon the princi- 
ples of the common law; and, as the statute 
which gave the remedy has been repealed, 
the cause of action and the suit, must, upon 
established principles, faU with the repeal. 

The constitutionality of these sections of the 
act of congress, as undertaking to regulate 
private contracts between individuals in the 
state, has been discussed; but, as the case is 
disposed of independently of this question, 
it is not important to examine it. I mention 
this, for the purpose of saying, that I do not 
mean, by thus disposing of the case, to leave 
any implication of an opinion in favor of 
their constitutionality. 
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Case Wo. 7,779. 

In re KING et al. 

[5 Ben. 453 ;i 7 N. B. R. 279.] 

District Court, S. D. New York. Jan., 1872. 

Limited Partxership — Pdblication op Dissolu- 
tion" — Time. 
Under the 24th section of the statute of New 
York, in regard to limited partnerships (1 Rev- 
St. p. 767), requiring notice of dissolution, pre- 
vious to the time specified in the certificate of 
its formation, to be published "once in each 
week, for four weeks," the day of the week 
which is taken for the first publication must be 
taken for each of the subsequent publications. 

[In the matter of David J. King and Wil- 
liam King, bankrupts.] 

D. McMahon, for the motion. 
Charles Blandy, opposed. 

BLATCHFORD, District Judge. The only 
question which I deem it necessary to con- 
sider, in disposing of the motion, on the part 
of the assignee in bankruptcy, to confirm the 
report of the register disallowing the claim 
of Sarah King, is the question whether the 
limited partnership of D. J. &. W. King & 
Bellander, in which Sarah King was a part- 
ner, was lawfully dissolved, by the acts of 
the parties to it, before the time prescribed 
for its expiration in the certificate of its 
formation., If it was not so dissolved before 
such time, the report of the register must be 
confirmed. 

The 24th section of the statute of New 
York, in regard to limited partnerships (1 
llev. St. p. 7G7, § 24), provides as follows: 
"No dissolution of such partnership by the 
acts of the parties shall take place previous 
to the time specified in the certificate of its 
formation, or in the certificate of its renew- 
al, until a notice of such dissolution shall 
have been filed and recorded in the clerk's 
office in which the original certificate was re- 
corded, and published once in each -week, for 
four weeks, in a newspaper printed in each 
of the counties where the partnership may 
have places of business, and in the state 
paper." The question in the present case is, 
as to whether the notice of dissolution was 
published once in each week for four -weeks 
in the state paper— tlie Albany Evening Jour- 
nal. The notice was published in that paper, 
which w^as a paper published daily, five 
times, in January and February, 1809, name- 
ly, on the 11th, 21st, and 27th days of Janu- 
ary, and on the 1st and 10th days of Febru- 
ary, It was published in the New York 
Times, a newspaper published daily in the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



county where the partnership had its place 
of business, four times in January and Feb- 
ruary, 1869, namely, on the 12th, 19th and 
26th days of January, and on the 2d day of 
February. No question is made as to the 
publication in the latter paper. 

It IS contended, that the publication in the 
state paper was a publication once in each 
week for five successive weeks, in this way: 
The first week was from January 11th to 
January 17th, both inclusive, and the publi- 
cation in that week was on January 11th; 
the second week was from January 18th to 
January 24th, both inclusive, and the publi- 
cation in that week was on January 21st; 
the third week was from January 25th to 
January 31st, both inclusive, and the publi- 
cation in that week w^as on January 27th; 
the fourth week was from February 1st to 
February 7th, both inclusive, and the pub- 
lication in that week was on February 1st; 
the fifth week was from February 8th to 
February 14th, both inclusive, and the pub- 
lication in that week was on February 10th. 

In support of this mode of computation, 
the ease of Bowmen v. Argall, 24 Wend. 49G, 
is relied on. In that case the question arose 
on the 9th section of the same title (1 Rev. 
St. p. 765, § 9), which provides as follows: 
"The partner's shall publish the terms of the 
partnership when registered, for at least six 
weeks immediately after such registry, in 
two newspapers to be designated by the 
clerk of the county in which such registry 
shall be made, and to be published in the 
senate district in which their business shall 
be can-ied on; and, if such publication be 
not made, the partnership shall be deemed 
general." In that case, the notice of the 
terms of the partnership was published in 
each of the two newspapers designated, six 
times, namely, on the 17th and 24th days of 
September, and the 1st, 8th, 15th and 22d 
days of October, the space intervening be- 
tween the day before the first day of publi- 
cation and the day after the last day of 
publication being thirty-six days. The ob- 
jection was taken, that the notice ought to 
have been published daily for thirty-six days, 
and that, at all events, there should have 
been six weeks between the first and last 
publications. From the day of the first pub- 
lication to the day of the last publication 
was five weeks, and from the day of each 
publication to the day of the next succeeding 
publication was a space of exactly seven 
days, in each instance. The court held that 
the words, in the ninth section, "for at least 
six weeks," meant "once in each week for 
at least six weeks," and not a publication 
daily for six weeks; and that a publication 
in the first week immediately ensuing the 
registry, duly followed by a repetition for 
the next five weeks, was sufficient. Tlie no- 
tice was repeated five times after the first 
publication, at an interval of seven days be- 
tween each time. In the present case, the 
publication being required to be "once in 
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each week for four weeks," tliere ougM, by 
analogy, to have been one publication, and 
then a repetition three times after the first 
publication, at an interval of seven days be- 
tween each of the four limes. No such se- 
quence of publication took place in the pres- 
ent case. The court say, in Bowen v. Argall: 
"A publication once in each of the ensuing 
six weeks," that is, once in each of the sis 
weeks ensuing the registry, "is sufficient. 
The statute counts by weeks, taking one 
day, no matter which, if according to the 
course of weekly publication, in each week. 
Thus, the full term of forty-two days, and 
more," the registry having been made on the 
14th of September, "were made out in this 
case. One publication in each six consecu- 
tive weeks of seven days each, the first pub- 
lication being within the first seven days 
after the registry, satisfies the statute in 
respect to time of publication. Each single 
publication in each week represents, and 
should be reckoned for, seven days." When 
any day of the week is taken for the first 
publication in a paper, that same day of the 
week must be taken for each of the succeed- 
ing publications. In the present case, the 
first publication in the state paper having 
been on the 11th of January, the notice 
should have been repeated in that paper 
three times, at intex*vals of seven days each, 
namely, on the 18th and 2oth days of Janu- 
ary, and on the 1st day of February. This 
rule was observed in regard to the publica- 
tions in the New York Times. The first 
publication in that paper having been on the 
12th of Januaiy, the succeeding publications 
were on the 19th and 26th days of January, 
and the 2d day of February. There was not 
one publication in the state paper, in each 
of three consecutive weeks of seven days 
each, ensuing the 11th of January. The first 
of such weeks of seven days each comprised 
the 12th, 13th, 14th, 15th, 16th, 17th and 18th 
days of January, and there was no publica- 
tion on any one of those days. The case 
of Bowen v. Argall is an authority against 
the regularity of the publication in this case. 
I am satisfied that the correct interpretation 
of the statute is the one I have indicated, 
and that the practice under it is in accord- 
ance with such intei*pretation. No decision 
of any state court in conflict with such in- 
terpretation has been brought to my notice. 
The motion to confirm the report is granted. 

Case Ho. 7,780. 

In re KING. 

[4 Biss. 319.] 1 

District Court, D. Indiana. April, 1869. 

Attobxet's Fees Allowed Petitioning Obbd- 

ITOB. 

In a case of involuntary bankruptcy, the cred- 
itor on whose petition the debtor is adjudged a 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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bankrupt, and who pays his attorney a reason- 
able fee for prosecuting the proceedmg, is en- 
titled to receive the amount so paid out or the 
assets of the bankrupt before a dividend is 
made among the creditors. But he is not en- 
titled to such preference for time and money 
spent in travelling to and from the court, and in 
attending it during the trial of the case. 

[In the matter of John G. King, a bank- 
rupt.] 
Band & Hall, for petitioning creditors. 

McDonald, District Judge. This case 
comes before me, on a register's certificate, 
under the 6th section of the bankrupt act 
[of 1867 (14 Stat. 520)]. It appears that 
Henry K. Hobbs and Joseph W. Parks filed 
in this court a petition against the bankrupt, 
King, charging him with divers acts of bank- 
ruptcy, and praying an adjudication accord- 
ingly. On this petition he was adjudged a 
bankrupt. To effect this, they employed and 
paid Messrs. Bowles, Rand & Hall, who, as 
then: attorneys, prosecuted the ease. When 
the time came for distributing the assets of 
the bankrupt's estate among his creditors, 
they applied to Register Ray to allow them, 
as costs in the case to be paid out of the as- 
sets before a dividend should be made among 
the general creditors, two hundred and fifty 
dollars for the fees so paid to said attorneys, 
and fifty dollars for money and time spent 
by them in attending the trial of said case 
and in travelling to and from court for that 
purpose. Other creditors of the bankrupt 
appeared before the register and objected to 
said claims. There does not appear to be 
any dispute touching the amount of these 
charges. But the opposing creditors insist 
that they ought not to be allowed to any 
amount; and this is the only point certified 
for my decision. 

On this question the bankrupt act is silent 
If, therefore, the claim can be allowed, it 
must be on general principles as applicable 
to the act Proceedings in bankruptcy are 
in the nature of equitable proceedings. In- 
deed, in adjudicating in bankrupt cases, we 
have occasion much more frequently for the 
application of equity principles than of com- 
mon law rules. Equity loves equality. In 
contests between creditors touching the es- 
tate of their debtor it seeks to do what nat- 
ui-al justice demands. And to this end 
courts of equity have often ordered that costs 
of suits, including solicitor's fees, should be 
paid out of a common fund before that fund 
is distributed to the parties interested in it 

One leading object of the bankrapt act is to 
put all the honest creditors of an insolvent 
debtor on an equality. To effect this it even 
goes farther than equity jurisprudence goes. 
For it will not suffer a failing debtor to give 
any preference to one of his creditors even 
before proceedings in bankruptcy are com- 
menced; and it pronounces all such prefer- 
ences fraudulent 

But if the fees of counsel in cases of invol- 
untary bankruptcy are not to be paid out of 
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the common fund, the creditors who obtain 
against the debtor the adjudication of bank- 
ruptcy would not be put on an equality with 
the other creditors. The creditors prosecut- 
ing the debtor to bankruptcy would be in 
a worse condition than the others by at least 
the amount of their attorney's fees. To east 
all the expense and trouble on them, and 
then require them to share equally with cred- 
itors who have sustained no expense or trou- 
ble, would be unjust. We must not thus 
"muzzle the ox that treadeth out the corn." 
"Qui sentit commodum sentire debet et onus." 
Moreover, the rule insisted on by the op- 
posing creditor would iu many cases be out- 
rageously inequitable. Suppose such a case 
as this: A owes B, O, and D, each five hun- 
dred dollars, and commits an act of bankrupt- 
cy. B petitions against him for an adjudi- 
cation of bankruptcy, and obtains it; but in 
effecting this he has to pay his lawyer one 
hundred dollars. The bankrupt's assets to be 
distributed amount only to three hundred 
dollai-s. Now, if this sum should be equally 
divided between B, O, and D, B would be 
merely re-imbursed the one hundred dollars 
which he paid his lawyer, and would not 
save a cent by the proceeding, and would vir- 
tually lose his whole debt of five hundred 
dollai-s, while O and D would respectively 
receive one-fifth of theirs without any ex- 
pense in money. Thus, B would sow and C 
and D would reap. I am not willing to 
adopt a rule which would result in effects 
and consequences so unjust and absurd. And 
on genei-al principles of equity, as well as in 
view of the spirit of the bankrupt law, I 
think that, in cases like the present, a rea- 
sonable attorney's fee ought to be paid out of 
the general fund before distribution to the 
creditors. The creditor who prosecutes the 
debtor to bankruptcy is not indeed Entitled 
to pay extravagant fees to his attorney, and 
then claim a re-imbursement out of the gen- 
eral fund. The amount of the fee must be 
reasonable. Whether the amount claimed in 
the present case is reasonable, is not submit- 
ted for my decision. But I direct the regis- 
ter to ascertain what would be a fair com- 
pensation to Messrs. Bowles, Band, & Hall 
for their services in the prosecution in ques- 
tion, and to order the paji'ment of the same 
out of the general assets before distribution. 
In this view of the case, I am supported by 
Judge Lowell of the district of Massachu- 
setts and Judge McCandless of the Western 
district of Pennsylvania in decisions lately 
made by them. Ex parte JafiCray [Case No. 
7,170]; In re O'Hara [Id. 10,465]. And Judge 
Williams of the district of South Carolina 
has decided that, in a case of involuntary 
bankruptcy, "all creditors must contribute 
pro rata to the expenses of the suit"; and 
that "whether counsel fees shall be allowed, 
as well as the measure of such fees, rests 
with the court, and is a question addressed 
to its equity." 
As to the claim of Messrs. Hcbbs and Parks 



for money and time spent in attending the 
court, and in travelling to and returning from 
it, in the prosecution of King to bankruptcy, 
I am inclined not to allow it. I know of no 
precedent in favor of such claim. I think it 
would be establishing a bad precedent to ex- 
tend the equitable rule above laid down so as 
to include any expenses except legal fees of 
officers and witnesses and attorney's fees. I 
therefore direct the register to allow no part 
of the claim of fifty dollars set up by Messrs. 
Hobbs and Parks. 

NOTE. The rale in equity that a solicitor 
has a lien upon the fund recovered or realized, 
Avhich must be satisfied before distributiou 
among claimants, is well stated in 2 Daniel, Ch. 
Prac. 1815-1847; Turwin v. Gibson, 3 At It. 720. 
Consult, also, Barnesley v. Powell, Amb. 102; 
Cowell v. Simpson, 16 Ves. 275. The reasonable 
expenses incurred by the petitioning creditor in 
the prosecution of the petition may be allowed 
out of the fund. In re Schwab [Case No. 12,- 
498]. But no allowance can be made to the pe- 
titioning creditor for his time and services. In 
re Mead [Id. 9,364]. As to what is an allow- 
ance of reasonable counsel fees, is considered in 
the followincr eases: In re Williams [Id. 17,- 
704]; In re Mitteldorfer [Id. 9,675]. 
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In re KING. 

[3 Dill. 3; 1 1 Cent. I^w X 50G; 10 N. B. R. 
566; 7 Chi. Leg. News, 26; 10 
Alb. Law J. 249.] 

Circuit Court, E. D. Missouri. Sept, Term, 1874. 

Baxkkdft Act — Discharge of Bankrupt— Skc- 
Tiox 9 OP THE Act op June 33, 1874, Construed. 

The ninth section of the amendments of 1874 
[IS Stat. 178], to the bankrupt act, which re- 
lates to the discharge of bankrupts, applies to 
cases pending at the time that act took effect, 
as well as to cases thereafter commenced. De- 
nying Tn re Francke [Case No. 5,046], 
[Cited in Be Montgomery. Ca^e No. 9,732; 
Singer v. Sloan, Id. 12,898: Re Lowensteiii, 
Id. 8.573; Tinker v. Van Dyke, Id. 14,0.jS; 
Re Gifford, Id. 5,408; Re Townsend, 2 Fed. 
562.] 

[In review of the action of the district 
court of the United States for the Eastern 
district of Missouri.] 

The bankrupts applied to the district court 
for a certificate of final discharge, upon the 
following facts: On August 19th, 1870, a 
creditor's petition was filed against said 
bankrapts as co-partners, on which, August 
26th, 1870, an adjudication in bankruptcy 
was made, upon the ground of suspension 
of payment of commercial paper, more than 
fourteen days. An assignee was elected Sep- 
tember 23d, 1870. The administration of the 
estate was concluded February 26th, 1873. 
The assets of the estate, which amounted to 
$575.60, cash, were received and disbui-sed 
by the assignee. No dividend was paid on 
unsecured debts. A secured debt of ?250 was 
proved and paid. Unsecured debts aggregat- 
ing $1,222.39 were proved and allowed. All 
the debts proved were contracted subsequent 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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to December 31st, 186S. Upon aU, said King 
was liable as principal debtor. June 30th, 
1874, Eang filed, in the usual form, bis peti- 
tion for final discharge, which was referred 
to the register for his action in the prem- 
ises, and thereupon a hearing was ordered 
and held upon said petition on the 13th day 
of July, 1874, after due and adequate notice 
by mail, and publication in the usual form 
as prescribed by law, to all creditors and 
others in interest On that day the oath 
before final discharge, duly taken by said 
King, was filed, his last examination was 
passed, but no consent in writing of his 
creditors was filed, nor was any opposition 
made or entered to his application. The dis- 
trict court, pro forma, refused to grant the 
discharge, and the bankrupt brings the mat- 
ter before this com-t for review under the 
second section of the bankrupt act. 

J, F. Maury, for the bankrupt 

No appearance contra. 

ailLLEK, Circuit Justice (orally), in sub- 
stance, said: It is conceded that the bank- 
rupt should have a discharge unless the fact 
that his assets did not equal fifty per cent, 
of the claims proved against his estate dis- 
entitles him to his certificate, and this de- 
pends upon the construction to be given 
to section 9 of the act of 1874. In 'cases 
of involuntary bankruptcy commenced since 
that act took effect it is clear congress in- 
tended that the bankrupt should be dischar- 
ged without respect to the amount of assets 
as compared with the amount of debts. But 
the inquiry here is, does this 9th section 
apply to cases commenced before the act 
of 1874 took effect and not then concluded, 
as well as to cases thereafter commenced? 
In my judgment it does, and the bankrupt 
who brings this petition is entitled to his 
discharge. 

I have been shown an opinion of Judge 
Blatchford, in Re Francke, [Case No. 5,046], 
prepared with his usual care, in which a 
different conclusion is reached. His reason- 
ing is ingenious, but, as it seems to me, 
somewhat artificial, and not at all satisfac- 
tory to my mind. I think the general rule 
is that such remedial provisions do apply 
to pending cases, unless there is something 
to show that the legislature intended to ex- 
clude them, and I can discover no such in- 
tention in the 9th section, or any part of 
the act of 1874; and this conclusion is very 
much fortified by the express repeal of the 
provision in the original act requiring fifty 
per centum of assets, and by the considera- 
tion that the 9th section of the act of 1874 
covers the whole ground, and provides for 
both voluntary and involuntaiy cases. Let 
it be certified to the district court that the 
bankmpt is entitled to his final certificate 
of discharge. Ordered accordingly. 

NOTE.— District Judge Lowell, in Re Griffi^ 
[Case No. 5,825], decided this question m the 
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same way; also, Mr. I>istrict Judge Hopkins 
in the case of In re Perkins [Id. 10;9831- The 
learned judge, in the Case of Perkms [supra], 
feom the fact that section 9 of ^e amendatory 
bankrupt act of 1874 repeals the provisions of 
section 33 of the original act which prohibits the 
discharge of the bankrupt unless his assets pay 
fifty per cent of the debts proved against his 
estate, or unless a majority in number and value 
of his creditors consent; and from the furtner 
fact that this repeal carries with it the repeal of 
section 1 of the act of July 27, 18^8 (15 Stat. 
227), and also of section 1 of the act of July 14, 
1870 (16 Stat. 276), by fl^^ch s|Ctio^ ^S of ^e 
original act was amended; and from the furth^ 
fact that the remaining provisions of section y 
of the amendatory act of 1874, which provide 
that in cases of compulsory bankruptcy, tne 
bankrupt shall be entitled to his discharge with- 
out reference to the amount of his assets or the 
consent of his creditors, and that m cases of vol- 
untary bankruptcy, the bankrupt shall not be 
entitled to his discharge unless his assets shall 
be equal to thirty per centum of the debts, or 
unless he shall have the consent of pne-fointh in 
number and one-third in value of his creditors, 
are prospective only, and do not apply to pendmg 
cases, was of opinion that bankrupts, both in 
voluntarv and compulsory cases commenced be- 
fore the 22d day of June, 1874, may be disehar- 
ffed, without reference to the question ot tlie 
Smount of assets, or the number of creditors as- 
senting, provided they comply with the law m 
other respects. Affirming in part, and denying 
in part. In re Francke [supra]. He also held 
(In re Perkins, supra), although the acts of lbb6 
and 1870 (above stated) may not be repealed, yet 
as to debts contracted before the 1st day of Jan- 
uary, 1869, the bankrupt is entitled to his dis- 
charge without reference to the amount of his as- 
sets. Ace. In re Francke [supra]. And that in 
fixing the time when the debt was contracted, if 
notes have been given in renewal of other notes, 
the debt will be deemed to have been contracted 
from the date of the original transaction, and 
not from the date of the renewal notes, iie 
also held that where the debtors opposing the 
discharge were sureties on the original notes 
made before the 1st day of January, 1869, as 
well as upon the renewal notes made since that 
date, thev do not (whichever way the statute be 
construed) occupy a position to insist on the pay- 
ment of anv portion of the debt of their principal 
(a voluntary bankrupt) before he^<lan oe dis-- 
charged. He cites in support of tiie last nomt. 
Mad V. Wells, 7 How. [48 TJ. S.] 272; Baker 
V Yasse [Case No. 784]; Crafts v. Mott 4 
Corast [4 N. Y.I 604: and Van Sandau v. Cors- 
bie, 8 T^unt 550, 3 Barn. & Aid. 13: In re Per- 
kins [supra]. See, also, Singer v. Sloan [Case 
No. 12,898] opinion m district court [Id. 12,- 
899]; and also In re Lowenstem Lid. ii,oiiil. 
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In re KING. 
[3 Dill. 364 ;i 2 Cent. Law J. 92.] 
Circuit Court T>. Nebraska. Jan. 1875. 
Baskkcpt Act of Juse 23, 1874— Defective Spe- 
cial Verdict— Petition for Review- 
is Bankrcptct. 
On a creditor's petition in bankruptcy on which 
issue was taken, a jury had rendered a defective 
special verdict but no general verdict before 
the amended bankrupt act of June 22, 18(4 [18 
Stat 178], was enacted, and the case was pend- 
ing on a motion by the creditors for an adjudi- 
cation of bankruptcy on the special verdict, and 
notwithstanding it when said amendatory act 
took efEect and afterwards by consent of court 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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an amended petition under said amended act 
was filed and issue taken thereon: Hdd, that 
the action of the court in subsequently disnxiss- 
ing the case on the strength of the special ver- 
dict was erroneous, and that the issues made 
under the amended act by the amended petition 
should have been determined. 

A creditor's petition in bankruptcy was 
filed against [Robert G.] King, March 17, 
1874. Denial of acts of bankruptcy, and 
trial to jury ]\ray 4, 1874, who returned a 
special verdict. Motion by petitioning cred- 
itors for an adjudication on the special ver- 
dict, and notwithstanding the same, while 
this motion -was undetermined, the amended 
act of June 22, 1874, went into effect, and on 
October 17, 1874, an amended petition was 
filed by consent of court bringing in addi- 
tional creditors, and stating acts of bank- 
ruptcy in compliance with said amended 
act. King filed an answer denying the al- 
leged acts of bankruptcy, and denying that 
the requisite number and amount of cred- 
itors were concurring in the proceeding. 
The court found, it seems, that the requisite 
number were assenting to the proceeding; 
but on the 18th day of November, 1874, en- 
tered an order "stating, that the cause came 
on to be heard on the verdict of the jury 
rendered at the May term, before the plead- 
ings were changed to comply with the act 
of June 22, 1874, and the court being fully 
advised, orders that the proceedings be dis- 
missed, and that the marshal turn over to 
R. G. King all the property held under the 
provisional warrant heretofore issued." To 
review and re-examine this order, the peti- 
tioning creditors bring the case here by pe- 
tition in review. 

C. S. Chase and W. D. Bartholomew, for 
creditors. 

DILLON, Circuit Judge. I am of opinion 
that the special verdict is defective in not 
covering the issues or affording a basis of 
facts for a decision, for or against the peti- 
tion. The result is, that there was simply 
a mis-trial, leaving the case pending in the 
bankruptcy court. It was so pending when 
the amended bankrupt act of June 22, 1874, 
took effect, and the retroactive provisions of 
that act applied to it as an undetermined 
case, requiring the assent of one-fourth in 
number and one-third in value of the cred- 
itors. 

The petition was amended, alleging that 
the requisite proportion of creditors as to 
number and value concurred in the proceed- 
ing, and stating acts of bankruptcy to com- 
ply with the new provisions of law, and is- 
sue was taken on this amended petition by 
the debtor. These issues as to the acts of 
bankruptcy were never tried, but the court 
entered an order on the 18th day of Novem- 
ber, 1874, based upon the special verdict of 
May 4th, 1874, dismissing the petition of 
the creditors and all proceedings under the 
same, and ordering the marshal to restore 
to the debtor all property held under the 
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provisional warrant. This was erroneous. 
The special verdict being defective, there 
was a mis-trial, leaving the case pending in 
the court, and the order ought to have been 
to set aside the special verdict and to have 
the issues made by the amended pleadings, 
tried and determined in the usual manner. 
The order of the ISth day of November, 
1874, above mentioned, is reversed and set 
aside, and the district court ordered to pro- 
ceed in the case in a manner not inconsist- 
ent with the order herein made, and to re- 
quire the marshal to take possession of the 
property of debtor. Ordered accordingly. 



Case No. 7,783. 

In re KING. 
[10 N. B. B. (1874) 104.] i 

District Court. 2 
Eaxkruptct— Preference. 

1. The burden of proof is on the creditor to 
show that the creditor procured or suffered his 
property to be taken on legal process with in- 
tent thereby to give a preference. 

2. The ease of Wilson v. City Bank of St. 
Paul [17 Wall. (84 U. S.) 473], cited and fol- 
lowed. 

This is an involuntary proceeding for ad- 
judication of bankruptcy, and the single act 
of bankruptcy alleged in the petition is, that 
the debtor, Dwight B. King, on the 2d of 
February, A. D. 1874, being insolvent, and in 
contemplation of bankruptcy, procured and 
suffered his property to be taken on legal 
process, in favor of one Thomas W. Maires, 
with intent thereby to give a preference to 
said Maires, and by such disposition of his 
property to delay and defeat the operation 
of the act, 

W. L. Dayton for petitioning creditor. 
B. W. Evans for alleged bankrupt. 

The only evidence which embarrasses me in 
the decision of the case, is the fact, that 
when the summons was issued, the creditor 
took it tothe debtor, andasked him to acknowl- 
edge the service, rather than to the sheriff", 
to have the service made by him. The writ 
was tested December 29th and made return- 
able January 2d, affording sufficient time for 
the ollieer to make a personal service, but 
not for him to leave a copy at the residence 
or place of business of the defendant. Un- 
explained, such a circumstance affords strong 
presumption of collusion between the credit- 
ors and the alleged bankrupt, and constitutes 
the judgment and levy not only an act of 
bankruptcy, but a fraudulent preference. If 
the explicit denial of both the creditor and tlie 
debtor of all complicity in procuring the pref- 
erence, was contradicted by either facts or 
circumstances, I should give little weight to 



1 [Reprinted hy permission.] 

2 [The district, the date of the decision, and 
the name of the judge are not given in the orig- 
inal report.] 
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their testimony. For the parties who enter 
into such coUusions, do not generaUy hesi- 
tate to sustam them by falsehood. They 
stand, however, not only uncontradicted, hut 
confirmed. IVIr. Van Horn, the lawyer whom 
ilr ilaires employed to obtain judgment 
on the note, gives a satisfactory explana- 
tion of tihe transaction. He t^tifies that he 
alone is responsible for the acknowledgment 
of service of the summons by the debtor. 
That me creditor expected and desired him 
to send the writs to the sheriff; that he ar-d 
King were personal friends, and he felt a 
sympathy for hun; that he was obliged to 
urge llaires for some time, before he con- 
sented to pursue this friendly course, towards 
a young and inexperienced man; and that 
so 'suspicious was King, that the acknowl- 
edgment involved some trick, that he refused 
to have anything to do with it, until he had 
consulted with Van Horn as a friend, and 
learned of him that Maires could take -no 
benefit or advantage" from it, and that its only 
legal effect was to save the costs of the sher- 
iff's service. The evidence also negatives the 
idea of complicity between the creditor and 
the debtor, in exhibiting the sui-prise of the 
latter when he learned of the judgment and 
execution, and the anger which he manifested 
towards all the parties concerned in obtaming 
it. Acceptmg the case of Wilson v. City 
Bank of St Paul [17 Wall. (M U. S.) 473], 
as the law which governs this court, I must 
hold that the burden of proof is upon the cred- 
itor, and that he has failed to show that the 
debtor has procured or suffered his property 
to be taken on legal process, with intent there- 
by to give a preference, or by such disposi- 
tion of his property to delay and defeat the 
operation of the bankrupt act [of 1S67 (14 
Stat 517)]. 



Case No. 7,784. 

In re KING. 

[1 N. T. Leg. Obs. 22; 5 Law Rep. 320.] 

District Court, S. D. New Tork. 1842. 

Baskruptot — Cheditor Who has not Prove© 
His Debt — Right to File Objections to Dis- 
charge— Pkocedcke BEFORE A COMStlSSIO.NBR— 
Meakisg of "Other Peksoss m Interest. 

1 A creditor who has not proved his debt, 
cannot file objections and make opposition to 
the discharge of a bankrupt. 

[Criticised in Re Shepard,, Case No. 12,<o3. 
Cited, but not followed, m Re Boutelle, Id. 
1,705.] 

2 Where exception is taken before a com- 
missioner as to the competency of a party to 
nresent objections, on the ground that the cred- 
itor had not proved his debt the commissioner 
may disregard the same; his duty is to take 
proofs, under the order of reference, on the oh- 
lections filed in court; the exception should have 
been taken by the bankrupt before the court, to 
the reception of the objections, when offered by 
the creditors, and the decision of the court had, 
particularly on the right of the party to oppose 
liis discharge, before the objections were filed 
and an order of reference was entered on the 
docket 
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3. The words, "other persons in interest," 
spoken of in the act [of 1841 (o Stat. 440)]. ap- 
pear to apply to creditors who have ulterior or 
contingent claims against a bankrupt, such as 
signing in co-suretyship with him to third per- 
sons, holding his guarantee on some contract or 
covenant not yet broken, or to cases in which a 
bankrupt would stand under a liability to a 
party not amounting to a debt or coming withm 
the class of claims authorized by the statute to 
be proved as debts. 

[Cited in Book's Case, Case No. 1,637. Criti- 
cised in Re Shepard, Id. l2,7o3.J 

In this case the bankrupt [Brown King] had 
filed his petition for a discharge and cer- 
tificate, and the case was referred to Com- 
missioner Cambreleng on the objections filed. 
A preliminary objection was raised by the 
counsel for the bankrupt as to the compe- 
tency of the opposing party to appear and 
interpose objections in the character of a 
creditor, inasmuch as he had not proved any 
debt. The commissioner decided against the 
objection, and the point was thereupon sub- 
mitted to the com-t for adjudication. 

Mr. Sears, for bankrupt 

Thompson & Fessenden, for creditors. 

BETTS, District Judge. The commissioner 
was correct in disregarding the exception, as 
it did not appertain to him to inquire into the 
capacity of parties to litigate in a matter 
specifically referred to him for examination. 
His duty was to take proofs, under the order 
of reference, on the objections filed in court, 
and he was bound to consider those objec- 
tions as admitted by the court, and every 
question as to the competency of the party 
to present them, and of regularity in their 
reception and reference, to have been acted 
on and disposed of by the court. The bank- 
rupt should accordingly have taken his ex- 
ception before the court, to the reception of 
tlie objections, when offered by the creditor, 
and obtained the decision of the court pre- 
liminarily on the right of the party to oppose 
his discharge, before the objections were filed 
and an order of reference was entered upon 
the docket. 

According to strict practice in courts of 
common or civil law jurisdiction, all excep- 
tion to the competency of a party to sue or 
defend is deemed waived by omitting to in- 
tei-pose an exceptive allegation in the first 
instance, in the nature of a plea in abate- 
ment or demurrer, and by taking any sub- 
sequent step in the cause. It would not, how- 
ever, be convenient to apply the rules of 
strict practice, appertaining to processes in 
plenary suits, to proceedings in bankruptcy, 
as conducted under this act They are es- 
sentially summary, and informal, and, in the 
particular now brought up, it might well 
happen that the objections and order of refer- 
ence would all be taken simultaneously with 
the motion of the bankrupt for his discharge, 
and when he would have no opportunity to 
search the files and dockets to ascertain 
whether debts had been proved, or the ob- 
jector was otherwise qualified to appear and 
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litigate. The court *woul(I accordingly al- 
ways allow the bankrupt an opportunity to 
be relieved from an unjustifiable interfer- 
ence with his proceedings after he could make 
the proper examinations and possess himself 
of the facts, and not hold him to be ready, 
■at his peril, to resist an opposition which 
might come upon him without other notice 
than accompanied the making it He would 
therefore, in a proper case, be permitted to 
move the court, within a reasonable time 
afterwards, to vacate objections or other pro- 
ceedings improperly taken against him, and 
offered unexpectedly in court on his appli- 
cation for a decree. Considering this case 
as now presented, on a motion to disallow the 
objections taken, either when they were firat 
offered, or made subsequently to vacate them, 
I shall proceed to consider and dispose of the 
points of law raised by the exceptions. 

The objections are filed on behalf of Piatt 
Rogei-s, as an opposing creditor, who, it is 
conceded, has not proved any debt against 
the bankrupt They charge that the bankmpt 
has fraudulently concealed property, and has 
since Jauuaiy 1, 1841, in contemplation of 
bankruptcy, by assignment &c., secured a 
preference to some of his creditors. A fur- 
ther exception is taken by the bankrapt to 
the third objection, that it is inapplicable to 
the motion for a discharge, and could only 
be made against the application for a decree 
of bankruptcy. It charges that the bank- 
rupt has not set forth a correct list of his 
creditors, with tlie amount due to each. The 
decision, however, upon the two first objec- 
tions, will supersede the necessity of con- 
sidering this at large. 

The bankrupt act marks out two stages of 
procedure to be taken by a petitioner on his 
voluntai-y application for the benefit of the 
act each having proceedings peculiar to it- 
self and clearly discriminated from the other. 
TJie first step is to obtain a decree declaring 
him a bankrupt. This privilege is not yield- 
ed him as a matter of course. He must show 
himself clearly within the description of par- 
ties specified by the statute, and that he has 
fulfilled on his part the conditions to sucli 
decree prescribed by the first section. Nor 
does the act rest upon evidence of compli- 
ance furnished on his part, however full and 
convincing it may be, but by the 7th section, 
directs him to give public notice in a news- 
paper, at least for twenty days, of his inten- 
tion, &c., &c., to apply, and then provides 
that "all pei-sons interested may appear at 
the time and place where the hearing is thus 
to be had, and show cause, if any they have, 
why the prayer of the said petitioner should 
not be granted." 

Here is the broadest opportunity opened 
to all persons interested in the matter to 
appear and be heard against a decree of bank- 
ruptcy, the operation of which, under the 8d 
section, is to divest him of all his property 
of every name and description, and vest it in 
the assignee. After this point is passed, and 
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the party is declared a bankrupt a new rela- 
tionship commences between him and his cred- 
itors; one in which the ulterior hazards are 
all his, and the advantages, if any now exist, 
fall to the side of his creditors. The decree 
can never be revoked, his property cannot 
be restored; that is now allotted absolutely 
to his creditors; and he will further be de- 
prived of the benefit of a discharge, the ex- 
pectation of which was the inducement to 
his seeking a decree of bankruptcy under 
certain circumstances pointed out by the act 
The posture in which the law places him 
then, when the final appeal for his discharge 
is made, is to be regarded. He is required 
to give very special notice to "all creditors 
who have proved their debts, and other per- 
sons in interest," of his intention to appiv 
for a discharge, and the act then declares that 
at the time and place "any such creditors, or 
other persons in interest may appear and con- 
test the right of the bankrupt thereto." Who 
then is he compelled to recognize as compe- 
tent parties to resist this application? It 
would seem that his creditors, as such, could 
not rightfully appear in the controversy, but 
must have the further and special qualifica- 
tion of having proved their debts. This 
stands both as a condition precedent and as 
a descriptio personarum prescribed by the 
statute, and parties, when they attempt to 
litigate a question under it most clearly, must 
bring themselves within the terms and req- 
uisitions distinctly indicated by the act. 
The provisions of the bankrupt act are fram- 
ed upon, the anticipation that evei-y bankrupt 
will have property passing from him, through 
his assignee, to his creditors. 

The interest in this property is what the 
law attempts to uphold and secure to credit- 
oi-s. It puts all the powers of the courts in 
action to discover, arrest and distribute the 
propert3' and rights of property of a bank- 
rupt But whatever may be its extent, no 
portion of it can be allotted to persons not 
having liens upon it without they first prove 
their debts. They acquire no persona standi 
in judicio in respect to a bankrupt's estate, 
but upon the authority of debts proved. This 
denotes that in referring to creditors who 
had proved their debts as empowered to re- 
sist the bankrupt in obtaining the special 
benefits of the act for which he was suing, 
congress had in view, and intended to de- 
scribe, that class who were entitled to share 
his estate and be benefited by tlie decree of 
bankruptcy. This special qualification is 
necessary to enable creditors to partake in 
dividends (section 10), to file a dissent (sec- 
tion 4), and, under the best accredited rules 
of interpretation, the like signification should 
be applied to the same phrase when it occurs 
again in the same statute; and accordingly 
it must be accepted as the intendment of con- 
gress that creditors, in order to show cause 
against a bankrupt's discharge, must qualify 
themselves by proving their debts. Who, 
then, are "other persons in interest" spoken 
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of in the act, if creditors are not referred to ' 
and included? That the words may embrace 
creditors, and are used in that sense also 
by congress, is manifest from the 7th section, 
authorizing "all persons interested" to show 
cause against a decree of bankruptcy; and 
it is most manifest that this right of opposi- 
tion is extended to creditors, they being the 
prominent, if not, indeed, the only, parties 
who would be likely to feel an interest in 
the matter. Yet it by no means follows that 
the language bears no other meaning than 
that of "creditoi-s," and it is against all rules 
of construction to suppose these different de- 
scriptions are used in identically the same 
sense by congress in the clause under con- 
sidei-ation, for then it would be gross tau- 
tology, without signlficancy or necessity. The 
court must suppose a special meaning was 
affixed to the language by congress, and, as 
a fundamental rule of interpretation, that 
meaning will be regarded as varying from 
that of creditors, both to avoid redundancy, 
and because the term "creditors" had been in 
the same connection used in a way to mark 
that the nomen generalissimum was not de- 
signed, but only a special class. Besides, 
creditors, in their general relation to the 
banlanipt, must necessarily be allowed to 
make the opposition included by the 7th sec- 
tion, because tliey could not prove their debts 
until the decree then applied for, and which 
they were notified to oppose, had actually 
passed. The court is not called upon to desig- 
nate the instances in which meaning could 
be given tP the phrase "others in interest," 
witliout applying it to creditors, in the or- 
dinary import and understanding of that 
term. There would seem no incongruity, 
however, in considering it as embracing ul- 
terior and contingent claims against a bank- 
rupt; such perhaps, as signing in co-surety- 
ship with him to a third person, or holding 
his guamnty on some contract or covenant 
not yet broken, and various other cases that 
might be put in which a bankrupt would 
stand under a liability to a party, not amount- 
ing to a debt, or coming within the class of 
claims authorized by the statute to be proved 
as debts. 

Jly opinion, accordingly, is that the credit- 
or could not rightfully file objections and 
make opposition to the discharge of the bank- 
rupt, for want of having previously proved 
his debt The objections will therefore be 
disallowed 

Case 3Sro. 7,785. 

In re KING. 
[1 N. Y. Leg. Obs. 276.] 
District Court, S. D. New York. 1842. 
Bankruptcy — Debt Payable in the Pctcre — 
Whether tvili. Support a Decree— Bank- 
rupt AS A Witness. 
1. A petitioning creditor's debt, which is cer- 
trtin and liquidated though payable in future, 
will support a decree in bankruptcy. 
[Cited in Linn v. Smith, Case No. 8,375.] 
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2 The bankrupt cannot he examined as a wit- 
ness, either to support the petition for a decree, 
or to defeat it. 

[In the matter of Samuel King, a bankrupt] 

BETTS, District Judge. The point, present- 
ed by the objection, that petitioning creditor's 
debt is not yet due and payable, and cannot 
accordingly supply a foundation for the pro- 
ceeding in this case, has already been fully 
considered and decided by this com-t Mead's 
Case [Case No. 9,365], Nov. 11. Debts, cer- 
tain and liquidated, though payable in future,. 
afEord sufficient ground for a petition to com- 
pel a decree in bankruptcy. It is set up by 
the bankrupt that the promissory note given 
by him included as part of its consideration 
certain outstanding debts due him and the- 
petitionei-s as co-partners, the collection of 
which he assumed, but was not to be re- 
sponsible for the amount until the same should 
be actually collected. If it is permissible at 
law, or in equity, to a party to prove part 
failure of the consideration of a promissory 
note in limitation of the recovery thereon, it 
is at least questionable on the evidence now 
produced whether the bankrupt did not accept 
the transfei' of the debts absolutely, and un- 
dertake to account for the amount to his co- 
partner. It would not be at all an unusual 
arrangement on the dissolution of a firm for 
one partner to receive the effects and out- 
standing credits of the co-partnership at a 
stipulated sum, and agree to pay so much 
therefor to his co-partner. Many other con- 
siderations would have weight in such adjust- 
ments of joint concerns beyond the actual 
money equivalent obtained on the one side or 
the other. The party proceeded against as a 
bankrupt was called and admitted as a wit- 
ness to prove facts to defeat the proceedings, 
though objected to by the petitioning cred- 
itor. The bankrupt is subject to a personal 
examination by order of the court, but he can- 
not be made a witness to support the petition 
or to defeat it. This is incontestably the Eng- 
lish rule in bankruptcy. Archb. Bankr. 414, 
415; Owen, Bankr. 271, 273. And although 
in our practice the opposition to a decree may 
be made by others than the bankrupt th& 
principle of the rule would still apply so far 
certainly as to preclude his admissibility on 
behalf of those who seek to defeat the peti- 
tion. The matter must accordingly be refer- 
red back to the commissioner, if tbe opposing 
creditors supposed they obtained testimony 
from the bankrupt important to their case, to 
enable them to supply it from other sources. 
The case must also go back for a more definite 
statement in respect to the tt-ading of King. 
It is admitted he bought sand, coal, and 
various materials employed in the manufac- 
ture of brick, and one witness states tha;; he 
purchased fire mineral coal for King for that 
purpose, but it is left uncertain and equivocal, 
whether or no these materials, or any of them, 
entered into the composition and manufacture 
of the brick. It is plainly understood other- 
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wise by the counsel for King, because a ma- 
terial point in opposition to the decree, argued 
by him on the authorities and reasons of the 
case, rested upon the assumption tliat the en- 
tire manufacture had been carried on in the 
use of the products of King's own soil, and 
that the articles purchased in no way com- 
posed any part of the manufactured ai-tiele. 
Tills is a material point, and the ambiguity 
resting upon the report of the proofs can only 
be remoTed by a reference of the case bacJi to 
the commissioner to have the facts given with 
distinctness and certainty. Ordered accord- 
ingly. 



Case K-Q. 7,786. 

KING V. ACKERMAN. 

[N. Y. Times.] 

Circuit Court, S. D. New York. Sept. 17, 1860. i 

Wills — Devise — Nature of Estate — Pee bt 
Ijiplicatiox. 

[1. A devisee talies a fee by implication upon 
tile mere possibility of his suffering loss by rea- 
son of being charged personally with the pay- 
ment of legacies.] 

[See note at end of case.] 

[2. Evidence as to the valuation at the time 
of making the will, and at the testator's death, 
of real property expressly devised In fee, is not 
admissible to rebut the implication that the 
devisee takes a fee in another devise in respect 
to which he is cbarged with the payment of 
legacies, and subject to the possibility of loss.] 

[See note at end of case.] 

[3. A devise for life to testator's wife, then 
to his son, passes the fee, by implication, to the 
sou.] 

[Action of ejectment by Maria B. King 
against Richard Ackerman.] 

' Jlr. Ireland and Cutler, Bronson & Bid- 
well, for plaintifif. 

Mr, Ketehum and Mr. O'Conor, for de- 
fendant 

NELSON, Circuit Justice. This is an 
ejectment to recover an undivided sixth 
part of a parcel of land described as the 
"homestead," in the will of Lawrence Ben- 
son, and situate at Harlem, in the Twelfth 
ward of the city of New York. The testa- 
tor died leaving a son, Benjamin L. Benson, 
and three grandchildren, the children of a 
daughter, Susan, the wife of Rev. Dr. Mill- 
deoler. By his will, he devised, first, to B. 
L. Benson, the son, a parcel of land desig- 
nated as then in the occupation of one 
George Williams, "to do and dispose of as 
he may think proper;" also, the homestead, 
where he then lived, situate on Hai'lem riv- 
er; and, second, declared his will and inten- 
tion to be that his son (B. L. B.) should give 
unto his grandchildren, after the decease of 
his wife, the sum of $1,300; and, third, gave 
the income of the legacies, and of his es- 
tate, real and personal, imto his wife, 
Maria, during her widowhood, "to do and 

1 [Affirmed in 2 Black (67 V. S.) 408.] 



dispose of as she may think proper." B. L. 
Benson, the son, died the 4th of October, 
1852. This suit is brought by Mrs. King, 
one of the grandchildren, on the ground that 
the son (B. L. B.) took only a life estate in 
the homestead. The defendant claims un- 
der a title in fee derived from the son. 

The principal question in the case is, 
whether or not the son (B. L. B.) took an 
estate in fee in the homestead by reason of 
the charge upon him personally to pay the 
legacies of the grandchildren. There is one 
feature in the ease which is not found in 
any of the eases referred to on the argu- 
ment, nor in any that have come under my 
own researches, and which, it is claimed on 
behalf of the plaintiff, distinguishes it from 
those in which it has been held that the 
devisee took an estate in fee by implica- 
tion, on account of the personal chai-ge im- 
posed by the will; and, also, from the prin- 
ciple upon which these cases are founded. 
That principle is, where an estate is devised 
generally, or without words of limitation, 
and which according to their legal import 
would not carry a fee to the devisee, if 
personally charged with debts or legacies, 
&c., in respect to the estate the devisee will 
take a fee by implication, otherwise he 
might be a loser instead of a gainer by the 
devise, which would be against the presum- 
ed intent of the testator. 

The argument on the part of the plaintiff 
is, that one of the parcels of land devised 
to the son in respect to which the charge 
was imposed is, upon the words of the will, 
in fee; and hence there is no necessity of 
creating a fee by construction or implica- 
tion in the other parcel, in order to save 
the devisee from loss. As we have said, no 
case has been found in this class of cases in 
the books, and they are numerous, contain- 
ing this peculiar feature; and the argument 
founded upon it to distinguish the ease 
from the application of the general prin- 
ciple is certainly deserving of great weight. 
But, after the best consideration we have 
been able to give to the case, we have come 
to the conclusion, not without some hesita- 
tion, that this new feature should not have 
the effect to rebut the implication of a fee 
derivable from the charge of the legacies to 
the grandchildren or to distinguish it from 
the general principle upon which the impli- 
cation is founded. We agree, if the posi- 
tion of the learned counsel for the plaintiff 
can be maintained,— namely, that the court 
must be able to see, in other words, it must 
be certain upon the face of the will, that 
the devisee will suffer loss should the life 
estate determine immediately after satisfy- 
ing or assuming the charge before a fee can 
be raised by implication,— the case is with 
the plaintiff. For as one of the parcels is 
devised in fee, it is apparent that a loss can- 
not be certainly predicated upon the termi- 
nation of the life estate in the other. And 
hence, upon the above position, no impliea- 
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tion of a fee in tlie homestead could arise 
in the case. . But, we are not satisfied tliat 
this is the true statement of the principle of 
this class of cases. On the contrary, we are 
of opinion, if it appears upon the face of the 
will that the devisee may he subject to a 
loss by reason of the charge, unless a fee 
passes, in other words, the possibility of a 
loss by the termination of the life interest 
after the payment or obligation to pay the 
charge, raises the implication of a fee. And, 
assuming this to be the true statement of 
the principle, then it is apparent from the 
will, that unless the son (B. L. B.) took a 
fee in the homestead, the personal liability 
to pay the legacies might subject him to a 
loss, as, for aught that appears, the other 
parcel might not be of sufficient value to 
satisfy the charge. There would, there- 
fore, be the possibility of a loss, notwith- 
standing the gift of the fee in this parcel. 
In answer to this view, it was proposed 
to prove that the Williams lot, at the time 
of the making of the will, and also of the 
testator's death, was worth $5,000, which 
proof was rejected; and this raises the 
question as to its admissibility. In the or- 
dinary case of a devise of an estate, gen- 
erally, and without limitation, and a charge 
in gross imposed personally upon the dev- 
isee in respect to it, the possibility of a 
loss is obvious, unless a fee passes, and 
this, however small the sum charged com- 
pared with the value of the land. For the 
estate might be determined by his death be- 
fore he could have realized the amount of 
the charge. And no proof on the subject 
dehors the will could change the character 
of the devise, or show that the possibility 
of a loss was unfounded. The inference of 
possible loss is inevitable from the two 
facts,— life estate in the devisee, and a gross 
sum charged upon him personally in respect 
to it. Hence, few, if any, cases can be found 
in the books in which proof was received to 
influence the judgment of the court upon 
the question. We have found none, and 
think the proof properly rejected upon gen- 
eral principles governing the construction of 
wills. There are cases to be found in the 
books where the value of the estate per an- 
num is given in the statement, but in 
which it was wholly immaterial as respects 
the principle involved, and in most of the 
cases so regarded by the court. Yin. Abr. 
tit, "Devise," pis. 26, 21, 18, 11; Collier's 
Case, 6 Rep. [Coke] 16a, It is to be obsei-v- 
ed, also, that in England, when speaking of 
the yearly value of an estate, or its value 
in gross, there is a degree of certainty on 
the subject unknown in respect to the value 
of estates in this country. Leases for lives, 
or for a long term of years, or in perpetuity, 
for a given rent, determine the value, in- 
stead of referring the question to a ju.ry to 
settle, where the value fluctuates with the 
fliffering opinions of the tribunal. If there 
was a fixed determinate value in the pres- 



ent case of the Williams lot, as in the Eng- 
lish cases referred to, we are inclined to 
think the fact would be received to rebut 
the inference of a possibility of loss. The 
proof would be in the nature of record evi- 
dence of the value. 

There is another view of this will worthy 
of notice. A life estate in t-he two parcels 
of land is devised to the widow, subject to 
a determination in the event of marriage. 
The estate, however, is regarded as one for 
life. The devise, therefore, of the home- 
stead to the son was that of a remainder on 
carving out this life estate. A fee will pass 
under a will by implication, in case of a de- 
vise over of land after the death of the 
wife. The law presumes the intention to be 
that the widow shall be tenant for life, and 
the remainder man takes the rest of the es- 
tate. This principle is applicable to the 
present case. The construction insisted up- 
on by the plaintiff would give to the son the 
homestead for life only, after a life estate 
in it had been limited to the widow. In 
reading the whole will it is difficult to come 
to the conclusion that this was the intent of 
the testator. Judgment for the defendant. 

[NOTE, The plaintifE then took a writ of 
error to the supreme court, where the judgment 
was affirmed in an opinion by Mr. Justice Grier, 
who said that, where the devisee is charged 
with the payment of a sum of money, the law 
gives him a fee, and the mere fact that the 
words "to do and dispose of as he may think 
proper" were omitted from one of the devises 
will not reduce it. The son could not repudiate 
his obligation to nay the legacies by refusing to 
accept the gift of the Williams farm while he 
retained that of the homestead. To conclude 
from this omission that the testator did not in- 
tend to give a fee in both woTild be mere con- 
jecture, and that with no sufficient reason to 
support it. A court may look beyond the face 
of the bill where there is an ambiguity as to 
the person or property to which it is applicable, 
but no case can be found where such testimony 
has been introduced to enlarce or diminish the 
estate devised, 2 Black (67 XJ. S.) 408.] 
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KING et al. v. AMERICAN TRANSP, CO. 

[1 Flip. 1; 1 1 West. Law Month. 186.] 

Circuit Court, N. D. Ohio. 1859. 

Construction of Act of Congkess of March 3, 

1851 — Liability of Owxehs, Etc.— The Rule 

AS TO What Constitutes Reasonable Care — 

Jury to Deteumime What Facts Constitute 

Due Care— Coxtributort Negligence — Rule 

as to Recovery of Dasiages — Pleadings — 

Measure of Damage — Power of Congress — 

Power of the States— Regulating Commerce 

— What Court's Take JNoticb of. 

1. By the act of congress of March 3, 1851 

[9 Stat. 635], the liability of owners of any ship 

or vessel is limited in certain cases to the value 

of the interest of such owners in the same. 

But this does not apply to damage done by a 

vessel to property situate on land, such as the 

1 [Reported by WilHam Searcy Flippin, Esq., 
and here reprinted by permission.] 



ZING (Case No. 7,787) 

burning of a warehouse by sparks proceedins 
from the chimney of a steam tug. If the owners 
are liable in such case, the liability extends to 
the whole value of the property destroyed. 
[Cited in Cheboygan Lumber Co. v. Delta 
Transp. Co. (Mich.) 58 N. W. 635.] 

2. Where the injury arises from negligence or 
want of due care on the part of those having 
the management of the vessel such liability ac- 
crues, although their conduct be lawful and 
proper in all other respects. 

3. It is a question for the jury to determine 
what facts constitute due care, the want of 
which is culpable negligence. This must depend 
on the circumstances of the case, an important 
item of which is the susceptibility to injury of 
the property exposed. The danger and prob- 
able extent of injury, in case it should occur, 
regulate or fix the degree of care that is re- 
quired. 

4. The rule that a plaintiff cannot recover 
damages if he have contributed by his own 
negligence to the injury, does not apply to a case 
where plaintiff has constructed a building of 
wood and of combustible materials, such as is 
generally iised in such a building upon his own 
lands, though it be within five feet of a dock 
upon a public navigable river where steamboats 
are in the habit of landing. 

5. A demurrer is well taken to pleas which 
commence by assuming to amend the whole 
declaration and conclude by admitting the plain- 
tiffs' right to recover a part. 

6. A plea in bar is bad, unless it goes to the 
whole merits of the ease, and denies that the 
plaintiff has any cause of action. Such plea 
must deny in torts, as well as in contracts, 
either that the plaintiffs ever had the cause of 
action complained of; or, if it admits that they 
once had, insist that it no longer exists. 

7. Whether this involves questions of law or 
fact, is not properly tlie subject of a plea where 
it goes simply to tlie question of damages, there- 
by admitting the right of the plaintiffs to re- 
cover something. It is bad for insufficiency. 

8._ Congress has power to legislate over navi- 
gation, as well as trade — over intercourse, as 
well as traffic — as to what shall constitute Amer- 
ican vessels and the national diaracter of the 
same, who shall navigate them, and may pre- 
scribe rules and regulations for the intercourse 
and navigation of such vessels between the dif- 
ferent states: but, this constitutional grant of 
power "to regulate commerce with foreign na- 
tions and among the several states," does not 
confer upon congress the authority to extend its 
legislation tliroughout the entire sphere of legisla- 
tion of the several states. 

9. Each state has exclusive control of all mat- 
ters appertaining to its own internal police. It 
can establish and regulate ferries; control the 
moving of vessels in its harbors, and enact 
health and inspection laws. It has the same un- 
limited jurisdiction over all persons and things 
within its limits as any foreign nation, where 
that jurisdiction is not surrendered or restrained 
by the constitution of the United States. 

[Quoted in Cheboygan Lumber Co. v. Delta 
Transp. Co (Mich.) 58 N. W. 635.] 

10. Courts have never gone so far in their in- 
terpretation of this constitutional power of con- 
gress, as to declare that it is operative upon per- 
sons and things upon land within the bounda- 
ries of state jurisdiction. It has never been con- 
troverted that the rights and duties of persons 
in relation to property are rightfully prescribed 
and controlled by the laws of the state within 
whose limits it is found. 

11. Courts are bound to take judicial notice of 
public navigable water courses, of the boundaries 
of states and counties, and of the location of 
towns and cities. 



[14 Fed. Cas. page 512] 

[This was an action on the ease by King 
and Baker, survivors, etc., against the Amer- 
ican Transportation Company. The defend- 
ant pleaded the general issue, and Interposed 
four special pleas. Plaintiffs demur to the 
special pleas.] 

Morrison R. Waite, Baker & Collins, and 
Eanney, Backus & Noble, for plaintiffs. 

Willey & Carey and Geo. A. Hil>bard, for 
defendant. 

WILLSON, Disti-ict Judge. This is an ac- 
tion on the case. The plaintiffs seek to re- 
cover the value of a warehouse owned by 
them and situated on the bank of the Mau- 
mee river, which warehouse, it is averred, 
was entirely destroyed by fire on the 19th of 
May, 1857, by the emission of spai'ks from 
the smokepipe of the propeller Ohio. The 
propeller is alleged to have been the proper- 
ty of the defendant, and so carelessly and 
negligently managed by its agents and serv- 
ants, and so illy constructed, as to cause the 
destmction and loss of said building. 

The defendant has pleaded the general is- 
sue, and has also interposed four special 
pleas. The first special plea does not trav- 
ea-se the declared loss of the property by fire, 
or the cause of the loss as stated in the dec- 
laration, but alleges that said propeller was 
a vessel of 200 tons bm'then and upwards, en- 
rolled and licensed for the coasting trade, and 
employed in the business of commerce and 
navigation, and in carrying freight and pas- 
sengers between ports and places in different 
states and territories upon the Lakes and nav- 
igable watei*s connecting the Lakes, and Avas 
wholly owned by the defendant And tliat 
the grievances complained of were occasioned 
by and resulted from the ordinary and proper 
employment of said propeller, and at a time 
when neither the defendant nor any one of 
its officers, members or stockholders was on, 
or connected witli said vessel as master, ofii- 
cer, or mariner thereof, and wholly without 
the neglect, knowledge, or privity of the own- 
ers; and it is further aven-ed that the value 
of said propeller and freight at the time did 
not exceed ten thousand dollars. 

The second special plea sets forth, that at 
the time of the supposed gi-ievances, thei-e 
were stored in said warehouse and destroyed 
by fii'e, 2,745 bushels of wheat belonging to 
Spear, Case & Dagan, and also a large quan- 
tity of other personal property, belonging to 
different persons, citizens of Indiana, and for 
the loss and value of which property the 
owners have brought their several actions 
against the defendant in the court of common 
pleas of Lucas county, where the same are 
now pending; whereupon, and by virtue of 
the act of congress of Mai^h 3, 1851, the lia- 
bility of the defendant is alleged to be lim- 
ited to the sum of $10,000, the value of said 
propeller and freight, to be apportioned be- 
tween said plaintiffs and the owners of the 
other property destroyed, respectively. The 
third and fourth special pleas are like the 
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fii-st, except that in the fourth, the propeller 
and freight are averred to have been of no 
value, and the statute of March 3, 18oX, is set 
forth. 

To these special pleas the plaintiffs have 
filed a demurrer. According to the well set- 
tled rules of pleading the demurrer is cleai'ly 
well taken to the first three pleas. They com- 
mence by assuming to answer the whole dec- 
laration and conclude by admitting the plain- 
tiffs' right to recover a part. A plea in bar is 
bad, unless it goes to the whole merits of the 
case and denies that the' plaintiff has any 
cause of action. Such pleas, as well in actions 
for torts a& in those upon contracts, must 
either deny that the plaintiffs ever had the 
cause of action complained of, or admit they 
once had, but insist that it no longer exists. 

The measure of damages, whether involv- 
ing questions of law or fact, is not properly 
the subject matter of a plea. And inasmuch 
as these pleas go simply to the question of 
damages, thereby admitting the plaintiffs' 
right to recover something for the injury 
complained of, they are bad for msufficiency 
and must be so held upon the demm-rer. 

The last plea is free from this technical ob- 
jection. In it, we have the question fairly 
piesented, not necessarily so much as to 
whethei' the act of congress of Llarch 3, ISol, 
is operative and in force upon the waters of 
the Great Western Lakes, but whether it has 
any application to injuries done upon land 
within the body of a state, by vessels navi- 
gating those waters. 

The thu-d section of the act provides, "that 
the liability of the owner or owners of any 
ship or vessel, for any embezzlement, loss or 
desti-uction by the master, officers, mariners, 
pa5sengei-s, or any other person or pei-sons, of 
any property, goods or merchandise shipped 
or put on board of such ship or vessel, or 
for any loss, damage or injury by collision, 
or for any act, matter or thing, loss, dam- 
age or forfeiture done, occasioned or incurred, 
without the privity or knowledge of such 
owner or owners, shall in no case exceed the 
amount or value of the interest of such owner 
or owners respectively, in such ship or ves- 
sel, and her freight then pending." And by 
the last clause of the 7th section it is deelai-ed 
that "this act shall not apply to the owner or 
owners of any canal boat, barge or lighter, or 
to any vessel of any description whatsoever 
used in rivers or inland navigation." 

This statute has for its object the limita- 
tion and resti-iction of the common law lia- 
bility of carriers upon water; and if the act 
is ever to be declared operative upon the Great 
Lakes, it is to be done, by virtue of the consti-, 
tutional provision under which congress is 
empowered "to regulate commerce with for- 
eign nations and ajnong the several strifes." 

Under this provision, congress has power, 
unquestionably, to legislate over navigation 
as well as trade— over intercourse as well as 
traffic. It also has power to prescribe what 
shall constitute American vessels, and the na- 
14FED.CAS. — 33 



tional character of the seamen who shall 
navigate them, and it may likewise prescribe 
rules and regulations for the intercourse and 
navigation of such vessels between the dif- 
ferent states. But this constitutional grant 
of power does not confer upon congress the 
authority to extend its legislation through- 
out the entire sphere of legislation of the sev- 
eral states. 

Each state has exclusive conti-ol over all 
matters pertaining to its own internal police. 
It can establish and regulate ferries across 
its rivers— control the moving of vessels in 
harbors within its borders, and enact health 
and inspection laws which, by quarantine or 
otiiferwise, may operate on persons brqught 
within its jurisdiction in the course of com- 
mercial operations. The supreme court of the 
United States in the case of City of New 
York V. Milne, 11 Pet. [30 U. S.] 139, broadly 
declai-ed the doctrine, that a state has the 
same undeniable and unlimited jurisdiction 
over all persons and things within its terri- 
torial limits, as any foreign nation, where 
that jurisdiction is not surrendered or restrain- 
ed by the constitution of the United States. 
That by virtue of this, it is not only the right, 
but the bounden and solemn duty of a state, 
to advance the safety, happiness and pros- 
perity of its people, and to provide for its 
general welfare, by any and every act of 
legislation, or by the recognition of the prin- 
ciples of the common law, which it may deem 
to be conducive to these ends, where the pow- 
er over the pai-ticular subject or the manner 
of its exercise is not restiuined by, or sur- 
rendered to, the federal government And 
that all those powers which relate mainly to 
municipal law, or what may, perhaps, more 
properly be called internal police, are not 
thus restrained and surrendered, and that 
consequently, in relation to these, the author- 
ity of a state is complete, unqualified and ex- 
clusive. 

Kor is this doctrine at all weakened or im- 
pugned by the decision of the supreme court 
in Gibbons v. Ogden, 9 Wheat [22 U. S.] 
1. The point ruled there was, that certain 
acts of the New York legislature, granting to 
individuals the exclusive navigation of all the 
waters within the state by boats propelled by 
steam, were repugnant to tihe clause of the 
constitution of the United States which auth- 
orizes congress to regulate commerce. And 
it was held, that the legal effect of those acts 
of the legislature of New York, was to pro- 
hibit vessels licensed according to the laws 
of the United States for carxying on the coast- 
ing trade, from navigating the waters of the 
state of New York by means of steam. And 
that, as the exclusive rigOit of navigating these 
waters, granted by the law of the state, if suf- 
fered to opei-ate, would be m conflict with 
the right of the vessel licensed under the act 
of congress to navigate the same waters; 
therefore, the act of the state of New York 
should be adjudged void. In that case, the 
subject on which the state law operated was 
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a vessel claiming the right of navigation, a 
right which is embraced in the power to regu- 
late commerce, and the place of its operation, 
was the public navigable waters of the Unit- 
ed States, over which the power of congress 
to regulate commerce was held to extend. 

But the courts have never gone so far in 
their interpretation of the constitutional pow- 
er of congress to regulate commerce, as to 
declare that power operative upon persons 
and things upon land within the boundaries 
of state .lurisdiction, nor has the principle 
ever been controverted, that the rights and 
duties of persons in relation to property are 
rightfully prescribed and controlled by the 
laws of the state within whose territorial 
limits it is found. 

There can be no question, then, that the 
powers reserved to the several states extend 
to all the objects which, in the ordinary 
course of affairs, concern property and the 
rights of property of individuals, as well as 
to the internal order, improvement and pros- 
perity af the state. 

The state of Ohio lacks an essential element 
of sovei'eignty, if it has no-t within its own 
territorial jurisdiction, the power to regulate 
the rights pertaining to real property, and the 
kinds of redress and remedies for injuries 
done to it Such rights and remedies must 
of necessity be governed by the lex rei sitae. 
This is a principle of the common law, and 
has ever been adopted by the courts of Eng- 
land, and of this country, to its fullest ex- 
tent; so that the legal maxim has become 
recognized everywhere "ut immobilia stat- 
utis loci regantur ubi sitae." 

Entertaining these views of the law, we 
do not deem it necessarj-, in determining the 
sufficiency or insufficiency of the fourth spe- 
cial plea, to consider the question which has 
been so ably argued by counsel, as to whether 
the act of congress of March 3, 1851, applies 
to the waters of the Great Western Lakes. 
But granting, for the present purposes, that it 
does so apply, the question is, has it any ap- 
plication to tJie ease made by the plaintifEs' 
declaration? 

Courts are bound to take judicial notice 
of the public navigable water courses of the 
country; of the territorial boundaries of states 
and counties, and of the location of towns 
and cities. The pleadings, then, present these 
simple, though important facts. The ware- 
house in question was located in the city of 
Toledo, within the body of the county of 
Lucas, and upon the bank of the Maumee 
river, eight or ten miles distant from Lake 
Erie. It took fire and burned from sparks 
emitted from the smokepipe of a steam ves- 
sel used in the navigation of the Maumee 
river, and was entirely destroyed. It may 
be urged with great force, that the case comes 
within the exception of the 7th section of the 
act, as the propeller Ohio was a vessel used 
in a river when and where the injury was 
done. But we do not put our decision upon 
that ground. It is sufficient to say that the 



case is one over which congress has no power 
to legislate. The rights of the parties and 
the remedies incident to those rights are to 
be governed and determined by the local law. 
The demm-rer to the 4th special plea, is there- 
fore sustained. 

This cause was afterwards tiied by a jm-y 
upon the issues raised by the pleadings. 

WILLSON, Disti'ict Judge, after stating to 
the jury that the cause was one of magnitude 
and involved serious consequences, said: The 
action is brought by the plaintiffs to recover 
the value of a grain warehouse, alleged to 
have been destroyed by the emission of sparKs 
from the chimney of the propeller Ohio. 

There are some material facts in the case, 
which are not controverted. These ai'e, that 
the plaintiffs owned the warehouse in ques- 
tion, that it was burned on the 19th of May, 
1857, and was of the value of ?38,700; that 
said propeller was owned by the defendant, 
and was, at the time of the disaster, under 
the management and control of the servants 
and agents of the defendant. These are 
conceded facts. 

The first question in dispute, is, in relation 
to the cause of the loss. Was the destmction 
of the building caused by sparts from the 
smokepipe of the propellei? This inquiry 
meets you on the threshold of the case, and 
should be first disposed of, because if the 
proofs show the loss to have been occasioned 
by any other cause or instrumentality than 
that set forth in the plaintiffs' declai-ation. 
you will end the case by simply returning a 
verdict for the defendant. But should you 
come to the opposite conclusion, then you 
will inquire and determine; (1) Whether the 
loss arose from the carelessness, negligence 
or improper management of said vessel, or 
the fires produced in and upon it, on the part 
of the agents and servants of the defendant; 
and (2) whether the injury was occasioned by 
the improper or insufficient construction of 
the smokepipe of the vessel. 

If you find affirmatively on either of these 
propositions, a verdict should be returned for 
the plaintiffs, in a sum equal to the agreed 
value of the warehouse at the time of its de- 
i struction, and interest on that amount from 
May 19, 1857. This action, gentlemen, if sus- 
tained at all, must be upon the ground of the 
negligence of the defendant or its agents. 
This is the foundation of the suit. 

The ilaumee river is a public highway, 
and its navigation, whether by steam or sail 
vessels, is free to all persons and associations 
of persons. The right which the public have 
to its use, is nothing more nor less than the 
right in any other public highway. 

Its navigation, for commercial pm'poses, is 
in itself lawful. Nor does an action lie for 
a reasonable use of this right, though it be 
to the injury of another. The rule of law 
is, that for a lawful use of his own property 
or exercise of his own rights, a man is not 
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answerable in damages, unless on proof of 
negligence; as if his house gets on fire, with- 
out his neglect or default, and burn his 
neighbor's, no action lies against him, not- 
withstanding the fire originated in his own 
house, because it is lawful for him to keep 
a fire in his own house. So, if the defend- 
ant's propeller, whUe engaged in the pros- 
ecution of its lawful business, and lying at 
the plaintiffs' dock, should take fire by un- 
ayoidable accident, and communicate the fire 
to the plaintiffs' warehouse and consume it, 
the casualty would be one for which the 
plaintiEEs could have no redress. The vessel 
lying at the dock, in such a case, is not at 
fault The act of itself is lawful, it being 
incident to its legitimate' business; nor could 
the accident of the fix*e in such a case, have 
been foreseen and provided against by ordi- 
nary pioidence. 

But, on the contrary, lawful acts may be 
performed in such a manner, and with so 
much carelessness and negligence, as to in- 
jure others; and when any man or associa- 
tion of men, either by - themselves or their 
servants, thus act without regard to the 
rights of others, they are responsible in 
damages for such acts. This is illustrated 
in the common cases of running down ves- 
sels at sea and carriages upon land, where 
the injury arises from a want of skill or 
from negligence of the delinquent party or 
his employees. 

If in this case, the loss occurred by care- 
lessness and want of diligence on the part 
of those in charge of the propeller, it is no 
answer to say, that the plaintiffs' warehouse 
was composed of wood, and the combustible 
materials ordinarily used in such buildings, 
or that it was in an exposed situation. If 
they erected the building on their own land, 
they had a right to use it in any manner or 
for any pm-pose which was lawful. They 
had as good a right thus to build »-inI use 
it, as the defendant had to navigate the 
river with a propeller. In erecting such a 
warehouse upon the dock, and using it for 
commercial purposes, they took the risks of 
unavoidable accidents simply, but not the 
risk of another's negligence. As was ti-uly 
said by the com-t in Cook v. Champlain 
Transportation Co. [1 Deaio, 100]: "It would 
be a startling principle, indeed, that a build- 
ing placed in an exposed position on one's 
own land, is beyond the protection of the 
law." Although there is force in the argu- 
ment of counsel, that equity and good con- 
science demand, that any degree of care- 
lessness and improvidence on the part of 
the plaintiffs, concurring with the negligence 
of the defendant, should preclude a recovery 
by the former; yet, after a cai-eful examin- 
ation of the authorities, I am constrained 
to say that no well considered case sustains 
that position. The real question for the jury, 
then, on this branch of the case, is, did the 
agents and servants of the defendant so 
iiegligently and carelessly manage the pro- 



peller and its fires, as to produce the injm-y 
complained of? 

If so, the defendant is chargeable with 
the consequences, and must respond in dam- 
ages. It should be observed, that the plain- 
tiffs here declare for negligence only. Had 
they stated in their declaration, that the 
act complained of was done maliciously, or 
in the prosecution of an unlawful business, 
it would then have been a case of malfea- 
sance, an injury distinct in its natui-e from 
this. Negligence is the gist of this action. 
Nevertheless, it is a rule of law, that the 
proof of the injury must conform, in sub- 
stance, to the statements in the declaration. 

And here arises the question of presump- 
tive negligence, assuming the fact is estab- 
lished, that the fire was communicated from 
the vessel's chimney to the building. Is neg- 
ligence to be presumed on proof of that fact? 
"We are satisfied that the eom-t cannot pre- 
sume neghgence as a conclusion of law, 
though the jury may infer it as a matter 
of fact. Strictly speaking, the burden of 
proof is not changed. It is for the plaintiffs 
to px'ove the negligence; and this may be 
done by showing, not necessarily a r/ngle 
positive act, wrong in itself, but axiy act 
or a variety of acts and circumstances, 
which shall go to establish the want of 
skill in managing the vessel, or improper 
exposure of fire from its chimney to a high 
wind in close proximity to the building, and 
blowing directly upon it. All such and sim- 
ilar facts and circumstances may be taken 
into account by the juiy; and it is solely 
for the jury to infer negligence or the con- 
trai-y, as the facts and circumstances may 
demand that inference. 

Those in charge of the propeller were 
bound to exercise reasonable care and dili- 
gence to avoid injury to others. "Reason- 
able care" is that which is required of those 
who have the management of steam vessels 
in all cases. The law cannot prescribe the 
specific acts, which in any one case, must 
depend upon the circumstances of that par- 
ticular case. Those precautions which would 
be reasonable under some circumstances, 
might not be so in others. For instance, 
a steam craft which emits sparks from its 
chimney, that might endanger the safety 
of an ordinary wood building, could ap- 
proach and emit such sparks upon a fire 
proof building with impunity, and not be 
obnoxious to the charge of a want of rea- 
sonable care. 

What is reasonable care in the "particular 
case is not to be determined by the opinion 
of experts. It is solely for the jury to say, 
from all the proofs, whether or not those 
in charge of the vessel did those things 
which constitute reasonable care. If they 
exercised' all proper caution and circumspec- 
tion, and did those things which a man of 
ordinary prudence, placed in those particular 
circumstances, would have done, they did 
all the law required of them. That is the 
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extent of the rule, and therefore if such care 
and prudence were exercised in this case, 
and the fire "was so produced, the disaster 
is one -which implies no liability upon the 
defendant. But I apprehend negligence as 
contradistinguished from reasonable care is 
fully understood by the jury, and needs no 
further comment or illustration. 

The only remaining branch of the case 
relates to the allegation in the plaintiffs' 
declaration, that the Ohio's smokepipe was 
defectively constmcted; and that such de- 
fect of construction contributed to the disas- 
ter. It is insisted that ordinary care de- 
manded a "spark catcher" upon the smoke- 
pipe, which appendage the owners of the 
Ohio failed to provide. 

The question is, did ordinai'y prudence in 
the use of the propeller require such an ad- 
justment to the smokepipe? If propellers 
had been in use, like sail vessels, from time 
immemorial, ordinary care in the construc- 
tion of their chimneys would be a fact to 
be ascertained like any other established 
practice or custom. Then, what was ordi- 
narily done in the construction of propellers 
in that particular, would be the test of what 
is required in such construction. 

But if, to prevent the emission of sparks, 
no long and well established mode of con- 
stmeting a propeller's machinery exists, then, 
and in that case, what is termed "usual 
care" is not the proper test, because from 
the nature of things no such test can be 
applied. 

Whether or not the Ohio was in fault for 
dispensing with the use of a. "spark catcher" 
depends upon the necessity demanding its 
use. Its absence does not, of itself, neces- 
sarily imply fault. To prevent a dangerous 
emission of igneous matter it was compe- 
tent for the owners of the propeller to re- 
sort to this or any other lawful means to 
accomplish the object. If the propeller had 
a double return drop flue boiler, with a 
damper, which (when closed) prevented the 
escape of sparks from the chimney, the own- 
ers certainly had a right to adopt this mode 
of construction. 

But whether this mode accomplishes the 
object, or failing, whether any other mode 
should have been resorted to, and, if so, what, 
is for the jury to say. And here the rule of 
"■reasonable care" again applies, to its full 
extent. By it you are to test the sufficiency 
of the propeller's machinery to prevent the 
escape of fire which might prove dangerous 
to others. This is purely a question of fact, 
within the province of the jury to determine, 
and upon whose duties the court cannot 
trench. 

With these rules for your government, you 
will take the case and dispose of it accord- 
ing to the evidence. 
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Case No. 7,788. 

KING V. DELAWARE INS. CO. 

[2 Wash. C. C. 300.]i 

Circuit Court, D. Pennsylvania. Oct Term, 
1808. 2 

Maktse Issorakcb — Abandoning Voyage — 
When Jostified — Appkehexsions of Danger 
— Blockade— Liability of Undebwkitees — 1n- 
CKEASE OF Risk — Province of Coukt and Juuy 
— Abandonment of Freight — Statement of 
Reasons. 

1. Insurance was made on the freight of the 
Venus from Philadelphia to the Isle of France. 
On the voyage insured, the ship was stopped by 
a British ship of war. on the 16th of January, 
1808, detained for a short time, and discharged, 
her register being endorsed "Warned not to pro- 
ceed to any port in the possession of his majes- 
ty's enemies." The Venus returned to Phila- 
delphia on the 23rd of February, ISOS, and the 
assured claimed for a total loss. The Isle of 
France was not blockaded by an actual force, 
until after the 1st of February, 1808; but the 
captain of the British ship informed the master 
and owner of the Venus, that the Isle of France 
was blockaded, and that she would be prize, 
which caused the Venus to return to Philadel- 
phia. Under what circumstances the master of 
a ship will be justified in abandoning his voy- 
age, from apprehensions of danger. 

2. The actual existence of a blockading force, 
and only reasonable doubt prevailing that there 
is danger from it, does not justify a deviation 
from a voyage insured. 

3. If the underwriter is to be rendered hable 
for a technical total loss, where none has really 
been sustained, the insured ought to do all in his 
power to prevent such loss, and he should proceed 
upon his voyage until the danger of an actual 
loss is rendered manifest. 

4. The Isle of France not being in fact block- 
aded, there was not a legal or actual force to 
prevent the Venus proceeding there. 

[See note at end of case.] 

5. Information of the place to which a ves- 
sel is proceeding, being surrounded by hostile 
privateers, will not authorize the captain break- 
ing up his voyage, from an apprehension of dan- 
ger, and thus make the underwriters liable. 

6- An increase of r:sk after the voyage is be- 
gun, will not excuse the insured, beyond a 
prudent and necessary deviation in order to 
avoid it. 

7. Warning and endorsement of papers, do not 
amount to "an arrest, restraint, or detention." 

8. When the jury assume the right to draw 
conclusions, which are exclusively the province 
of the court, they will be disregarded- 

[See note at end of case.] 

9. The insurers on the freight of the Venus 
are not liable for the same, as the voyage was 
improperly broken up. 

[Cited in brief in Bosley v. Chesapeake Ins, 

Co., 3 Gill & T. 462.] 
[See note at end of case.] 

10. The insured must always state to the un- 
derwriters a sufficient reason for his ofEer to 
abandon, and if he does so, it is no objection 
that he does not state other reasons. 

11. If the assured states an insufficient rea- 
son for abandoning, he cannot, at the trial, rely 
upon one not stated in the notice. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of t'le 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Affirmed in 6 Cranch (10 U. S.) 71.] 
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TMs was an action founded on a policy 
of insurance, dated the 5th of December, 1807, 
on the freight of the ship Venus, valued at 
eight thousand dollars, at and from Phila- 
delphia to the Isle of France. The policy was 
in the usual foiin. The juiy, at the last 
term, found a special verdict as follows: That 
the plaintiff chartered the ship Venus to L. 
D. Carpontier, on the 10th of November 1807, 
as per charter party. (The charter party is 
for a voyage from Pliiladelphia to the Isle of 
France, and thence back, at a freight of 
twelve thousand dollars, of which two thou- 
sand dollai-s were to be paid at the Isle of 
France, and the balance on her arrival at 
Philadelphia.) That the policy was effected 
by the plaintiff with the defendants, on the 
freight of the said ship, for the sum of sis 
thousand dollars, as per policy, subject to the 
conditions therein mentioned. The said ship 
sailed forthwith, intending to prosecute her 
voyage to the Isle of France; and on the 
16th of January, 180S, in the afternoon of that 
day, while sailing and proceeding on the voy- 
age, she was stopped by the British ship of 
war. Wanderer, in latitude 24° 14' north longi- 
tude 8" 35' west, whose officers took out the 
papei-s and crew of the Venus, and placed her 
in the possession, and under the orders of an 
officer and eight men, in whose custody, and 
under whose direction she continued from the 
afternoon of the IGth, to the morning of the 
18th of Januaiy, following the fleet of which 
the Wanderer was a part of the convoy. That 
on the 18th, the British seamen were with- 
drawn from the Venus, and her crew restored. 
That an officer of the Wanderer endorsed the 
certificate of ownership of the Venus, as well 
as her clearance, with the following words: 
"Ship Venus, warned off, the ISth of Janu- 
ary, 1808, by his majesty's ship Wanderer, 
from proceeding to any port in possession of 
his majesty's enemies. Ed. Medley, Second 
Lieutenant." That the possession, by the 
British force, of the Venus, was not as prize, 
but merely with a view of preventing the 
Venus from prosecuting her voyage to the 
Isle of France. That by the interruption, de- 
tainment, and warning off by the British 
force, the voyage of the said ship Venus was 
broken up. That the Venus returned to the 
port of Philadelphia, on or about the 23d 
of February, 1808, and that her cargo has 
been restored to the respective shippers. She 
arrived in the Delaware on the 21st of Febru- 
aiy. That from the 5th or 6th of Decem- 
ber, 1807, until the 1st of February, 1808, 
the Isle of France was not blockaded by any 
actual naval force. That the plaintiff, cap- 
tain, and owner of the Venus, was verbally 
informed by an officer of the Wanderer not 
to proceed to the Isle of France, declaring 
that island to be blockaded, and that she 
would be a good prize if she proceeded thith- 
er. That, in consequence thereof, the said 
King was fully justified in returning to the 
port of Philadelphia. That on her arrival 
at Philadelphia, she was unable to renew the 



voyage, by reason of the embargo, laid on the 
22d of December last The vessel and cargo 
were American property, and chartered to an 
American citizen. That Eang is an Ameri- 
can citizen, of New York. That the Venus 
had on board all the usual, regular, and 
necessary papers, and was sufficiently man- 
ned, foimd, fitted, and prepared for the voy- 
age. The jury find the British orders of coun- 
cil, dated the 11th of November, 1807, as ap- 
pears by the London Gazette, published by 
authori^, November 16th, 1807; and also 
subsequent orders of the 25th of November 
following. If the law is for the plaintiff, 
they find for him five thousand eight himdred 
and eighty dollars; if otherwise, for the de- 
fendant. 

The notice of abandonment stated, that the 
ship Venus, bound from Philadelphia to the 
Isle of France, having had her register en- 
dorsed, and warned by the British ship Wan- 
derer from proceeding to her destination, has 
returned to this port, by which circumstance 
her voyage is broken up; therefore, the freight 
insured, by the above policy, is abandoned to 
the defendants. Dated February 22d, 1808. 

WASHINGTON, Circuit Justice. The 
only question in tliis cause is, whether the 
ground of abandonment, stated in the notice, 
be sufficient in law, to entitle the plaintiff 
to recover as for a total loss. This question 
must depend upon the fair construction of the 
contract, which these parties have entered 
into. The nature of the obligation which the 
underwriter assumes, is, that the vessel or 
cargo, as either may be insured, shall go in 
safety to the port of destination; or that the 
freight shall be earned, if the insurance be 
upon freight, notwithstanding any of the 
perils enumerated in the policy; and that, if 
in consequence of those perils, or either of 
them, a loss should happen, he, the under- 
writer, will indemnify the insured against 
such loss. If the* property insured be actually 
lost, or the voyage be put an end to by any of 
the enumerated perils, in which case a techni- 
cal total loss takes place at the option of the 
insured, he is at liberty to abandon all his . 
interest to the underwriter, and to demand the 
stipulated indemnification. The question then * 
will be, whether the blockade, declared by 
the British ordfers in council of the 11th and 
25th of November, 1807, and the warning 
given to the Venus, in this case, amounted 
to a peril within the words "arrests, restraints, 
and detainments of princes," &c. ; for it is not 
pretended, that any other peril mentioned in 
the policy, applies to the case. Was she ar- 
rested, restrained, or detained, except for the 
period employed in examining her papers, and 
from which she was soon relieved? It may 
be admitted, without difficulty, that a vessel 
may be restrained, as well by the operation of 
law, or by an irresistible prevention, from 
performing the voyage, as by the application 
of actual physical force. The vis major may 
be substantially the same in its effects in 
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either case, provided, that in the former, there 
exists in fact a right or a power to malce 
the restraint effectual, and a reasonable de- 
gree of cei*tainty that it Tvill be and can be 
so used. An embargo is as much a restraint 
and detention, although it amounts to noth- 
ing more than a legal prohibition against the 
sailing of the vessel, as if she were taken 
into the custody of the officers of the govern- 
ment, and were deprived of all the means of 
removing from the wharf. A blockade form- 
ed by the actual investment of the port of 
destination, is a restraint imposed by the gov- 
ernment to which the blockading squadron 
belongs, although the vessel is never for a mo- 
ment arrested, and is left free to go wherever 
she pleases, except to the invested port. But 
in this case, the attempt to enter the inter- 
dicted port would be a violation of the law 
of nations, and would be followed, with al- 
most absolute certainty, by the penalty of 
seizure and confiscation; and there exists, in 
fact, a power to make the seizure, and to 
enforce the penalty. In some cases, the ap- 
prehension of restraint has been considered as 
equivalent to a real resti-aint, although the 
danger was not immediate and certain; which, 
it must be admitted, is going a great way. 
But it is conceived, that, in such cases, the 
actual existence of a power to restrain must 
be shown, and no reasonable doubt should 
be felt, but that it would and could have been 
effectually exercised, in case an attempt had 
been made to enter the port of destination. 
If the underwriter is to answer for a technical 
total loss, where none has really been sus- 
tained, it is the duty of the insured to do 
all he may to prevent such loss; and he should 
proceed upon his voyage, until the danger of 
an actual loss is rendered manifest. 

At the time the Venus was notified, by the 
commander of the Wanderer, of the blockade 
of the Isle of France, she had performed but 
a very small part of her lopg voyage. The 
Isle of France not being in fact blockaded, 
there was neither a legal nor an actual force 
to prevent this ship from entering the port 
of her destination; except the casual danger 
arising from capture by privateers, to which 
neutral vessels were exposed, by the injustice 
and rapacity of the belligerent powers. Of 
course, the situation of the Venus, in relation 
to the perils of arrest or detainment, was in 
no respect changed, from what it was when 
she left her port of departure. It is in vain 
to say that she might, after the endorsement 
of her papers, have met with British cruisers, 
in which case this evidence of her having 
been warned, would have subjected her to 
capture and condemnation; for this is mere- 
ly stating an apprehended, instead of a real 
danger. If the captain of the Venus had, on 
his voyage, received information, and if such 
had been the fact, that innumerable priva- 
teei"s covered the seas over which she was 
yet to pass, this would have very much in- 
creased the probability of capture, but it 
would not have justified the insured in break- 



ing up the voyage, and throwing the whole 
loss upon the underwriters. An increase of 
the risk, occurring after the voyage has be- 
gun, will not excuse the insured, beyond a 
prudent and necessary deviation, in order to' 
avoid it; most unquestionably, it will not 
warrant the putting an end to the voyage al- 
together, as was done in the present case. 
Neilson v. Columbian Ins. Co., 1 Johns. 301, 
is a stronger case to justify a deviation than 
the present, because, though apprehension of 
danger was the cause of it in both, yet in 
that, the cause was present, in this it was 
contingent and remote. It is not necessary 
for the court to say, what course the Venus 
might or ought to have adopted after she was 
discharged by the "Wanderer, or to attempt 
to lay down a general rule for the govern- 
ment of the assured in similar situations. 
The ground of our opinion is, that the reason 
assigned for the abandonment in this case, 
is not within any of the perils enumerated in 
the policy. The notification, warning, and 
endorsement of the papers, do not, under the 
circumstances of this case, amount to an ar- 
rest, restraint, or detainment "We totally 
disregard the conclusions of law, which the 
jury have drawn from the facts found, be- 
cause they ai'e not competent to draw such 
conclusions; and in the present instance, we 
conceive they have mistaken the law. It is 
true, that the voyage may have been broken 
up, in consequence of the circumstances stat- 
ed by the jury; but in point of law, this was 
not a sufficient reason for the step which was 
taken. Nor can we agree with the jury in 
opinion, that the verbal communication made 
to Captain King by one of the officers of the 
British ship, or all the circumstances of the 
case taken together, justified the captain in 
retm-ning to Philadelphia. 

It is believed that this opinion is in colli- 
sion with none of the cases which were cited 
in the argument, and is fully supported by 
the principles laid down in most of them. An 
examination of these cases is all which now 
remains- The case of Schmidt v. United Ini^. 
Co., 1 Johns. 249, is certainly the strongest 
which was referred to on the side of the in- 
sured. "Without giving any decided opinion 
upon that case, it will be sufficient to point 
out the circumstances which distinguish it 
from the present. In that, the voyage was 
from New-York to Hamburg. The vessel had 
progressed as far as the English channel, 
when she was regularly notified that the Elbe 
was blockaded, and the fact was, that the 
Elbe was actually invested. The vessel, 
however, proceeded to the nearest port to 
that of her destination. She was warned, 
comparatively speaking, in the very neigh- 
bourhood of the place where her voyage was 
to end, by a British ship of war; and it was 
highly improbable that she would find the 
blockade raised, had she persisted in prose- 
cuting her voyage to Hamburg. The inter- 
diction of trade with that port was legal; 
a force was on the spot to prevent and to 
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punish the attempt to yiolate it, and the 
event was considered as certain, if the vessel 
had persisted in going thither. Upon the 
main question the court was divided, but it 
-seems to have been agreed by all the judges, 
that there must be evidence of a blockade in 
fact, and that a mere notification amounts 
to nothing. In this case, the Venus had prob- 
ably not proceeded a tenth part of her voy- 
age, no actual investment of the Isle of 
Fiunce existed, and the vessel returned home, 
leaving it as uncertain then, as at the time of 
her departure, whether she might sufEer 
from any of the perils against which she 
was insm-ed, Scott v. Libby, 2 Johns. 336, 
was the case of a vessel turned away from 
the port of her destination by an investing 
squadron, so that the owner was prevented, 
by actual vis major, from complying with 
his contract to carry the goods to that port; 
notwithstanding which, it was decided that 
he was not entitled to his freiglit The cases 
of Hm-tin v. Phoenix Ins. Co. [Case No. 6,- 
941], and Simonds v. Union Ins. Co. [Id, 12,- 
875], in this court, turned upon a breaking 
up of the voyage, in each case, by an actual 
force operating immediately on the subjects 
insured, and preventing its completion. In 
Morgan v. Insurance Co. of North America, 
4 Dall. [4 U. S.3 455, the goods were carried 
to the port of delivery, and offered to the 
consignee, who could not receive them in con- 
sequence of an order of the government The 
court decided that the freight was earned, 
Neilson V. Columbian Ins. Co. has been be- 
fore noticed. It is an authority against the 
plaintiff, in whose behalf it was cited, for the 
reasons before mentioned. 

These are all the cases which were cited 
in support of this action, so far as is recol- 
lected. It must be admitted, that the case of 
Hadkinson v. Robinson [3 Bos. & P. 388], re- 
feiTed to on the other side, was decided upon 
the special memoi-andum in the policy, al- 
though it did not necessarily turn upon that 
circumstance; and therefore, it is not to be 
relied upon as an authority, in a case unaf- 
fected by the memorandum. Dyson v. Row- 
croft, which followed soon afterwards (3 Bos. 
& P. 474), furnishes a satisfactory commen- 
tary upon the expressions made use of by 
Lord Alvanley in the former case. This also 
was an insurance on articles excepted by a 
memorandum from losses not total in their 
nature. The articles were rendered so rot- 
ten by sea water, that it became necessary 
to throw them overboard. Here the peril 
which produced the total loss of the thing in- 
sured, acted directly upon it, and produced 
its destruction; whereas, in Hadkuison v. 
Robinson, the occlusion of the ports of Na- 
ples against British vessels, acted circuitous- 
ly upon the subject insured, since it could 
not be positively said that this was the cause 
of its destruction. Nevertheless, there are a 
number of very strong expressions used by 
Lord Alvanley in this case, which would lead 
tn a conclusion, that his judgment would 



have been the same, if the policy had been 
upon goods not included within the mem- 
orandum; for if the embargo, under the cir- 
cumstances of the case, was not such a peril 
as would justify breaking up the voyage, it 
would have been shorter to say so at once, 
and the ground of decision would have been 
more direct and intelligible, than that which 
was taken. But the case of Lubbock v. 
Rowcroft, 5 Esp. 50, is conceived to be di- 
rectly in point, though infinitely stronger 
than the present, in favour of the insured. 
That was a policy on twenty bags of pepper, 
on a voyage at and from London to Naples. 
Leghorn, or Messina, with liberty to touch at 
any port in the Mediterranean. When ihe 
ship arrived at Minorca, it was found that 
Messina was in the hands of, or blockaded 
by the French, in consequence of which the 
insured abandoned and went for a total loss. 
Lord EUenborough considered that the aban- 
donment was made from an apprehension of 
capture, and not from a loss within the terms 
of the policy, and that if such was allowed, 
every ship about to sail from the port of 
London, to a port which had fallen into the 
hands of the enemy, might abandon. Er- 
skine, for the insured, admitted, that though 
one hundred French privateers had covered 
the seas, so that the probability of capture 
was great, this would not have justified a 
breaking up of the voyage, because, notwith- 
standing the danger was so imminent, the 
vessel might have escaped; but he insisted, 
that in that case the capture was certain. 
This case appears to have been overlooked 
by the bar and bench, in the ease of Schmidt 
V. United Ins. Co., or it might properly have 
shaken the opinion of some of the judges, if 
its authority was allowed. Without admit- 
ting that it is to be considered as such, it 
may safely be said, that if that decision be 
nearly right, the opinion of this court can- 
not be very wrong. The principle laid down 
by Lord EUenborough, that an apprehension 
of capture does not afford a cause of aban- 
donment, we entirely approve; whatever we 
might have thought as to its application to 
the circumstances of that case. 

Without detei-mining whether the deliveiy 
of the cargo to the freighter, after the return 
of the Venus to the port of Philadelphia, did 
or did not defeat the offer of abandonment, 
and without giving an opinion, in this case, 
upon the effect of the embargo, we think, 
that upon the point which has been dis- 
cussed, the law is in favour of the defendants. 
Our reason for avoiding the last point is, 
that the embargo is not stated in the notice 
given to the defendants, as a ground of aban- 
donment, and, consequently, it cannot be re- 
lied upon at the trial. It is. incumbent on 
the insured to state to the underwriter a suf- 
ficient i-eason for the offer to abandon, and it 
is no objection. If he does so, that he does not 
state other reasons. But if he state an in- 
sufficient one, he cannot, at the trial, rely 
upon one not stated in the notice. This is 
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clear, from the nature and use of an aban- 
donment. The underwriter should have an 
opportunity of judging whether he is hound 
to accept the offer or not. If hound, that he 
may do so at once, and by becoming the own- 
er, may talce proper measures for the preser- 
vation of the property. To conceal the true 
ground, is to deceive him into possible error, 
and materiallj' to affect his interest. Judg- 
ment for defendants. 

[NOTE. The plaintiff then took a writ of 
error to the supreme court, where the judgment 
was affirmed in an opinion by Mr. Chief Justice 
Marshall, who said that the finding of the jury 
that the voyage was broken up was not conclu- 
sive upon the court, as such a question was one 
of law. The British orders in council of Novem- 
ber 11. 1807, did not prohibit a direct voyage 
from this country *o a colony of France. The 
Isle of France was not blockaded, and the fears 
of the captain, founded on misrepresentation, 
were not suflScient cause for the breaking up of 
the voyage. As there was no legal impediment 
to the vessel proceeding, the indorsement on her 
papers would not have increased the danger. 
She might have proceeded, and ought to have 
done so until she could obtain further informa- 
tion. The court expressed no opinion on the 
question of how far the underwriters would have 
been liable had the orders of council prohibited 
the trade to the Isle of France. 6 Crauch (10 
U. S.) 71.] 



Case Ho. 7,789. 

KING V. FEARSON. 

[3 Cranch, G. C 255.] i 

Circuit Court, District of Columbia. Dee. Term, 
1S27. 

TlJOVER. 

Trover against the owner, will not lie by a 
bailiff who distrains goods for rent, and leaves 
them on the premises of the owner, who takes 
them away. 

Ti'over for cord-wood, which had been dis- 
trained by the plaintiff [Edward B. King], 
as bailifC of the Bank of Columbia, for rent 
due to the bank, and left upon the premises, 
namely, on the defendant's wharf, and re- 
moved by the defendant [Samuel S. Fear- 
son]. 

Upon the trial at May term, 1827, R. P. 
Dunlop, for the defendant, objected that tro- 
ver would not lie against the general owner, 
by a bailiff who has distrained the goods for 
rent; and cited 2 Wheat. Selw. N. P. 1055. 
The bailiff has no property in the goods or 
such right of possession as will maintain 
trover against the general owner. Bradb. 
Dis. 1, 13, 223. 

J. Dunlop, contra, that the right of posses- 
sion was sufficient to maintain trover, cited 
2 Saund. 47, note a; Cross y. Glode, 2 Esp. 
575. 

THE COURT with some hesitation over- 
ruled the objection, but intimated that if the 
verdict should be against the defendant, they 
would hear a motion for a new trial. 

Verdict for the plaintiff, $75. 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 



Upon the motion for a new trial, R. P. 
Dunlop cited 6 Bac. Abr. tit. "Trover," E; 
Starkie. Ev. pt. 4, p. 14S2. 

J. Dunlop, contra, cited Wilbraham v. 
Snow, 1 Vent. 52. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court (THRUSTON, Circuit Judge, 
absent). 

In 2 Wheat Selw. N. P. 1055b, it is said 
that trover will lie by a sheriff against a per- 
son who takes away goods, which have been 
seized by the sheriff in execution, before they 
are sold. Wilbraham v. Snow, 2 Saund. 47; 
Barker v. Miller, G Johns. 195. But a land- 
lord who has distrained goods cannot main- 
tain trover for them ; for he had, at common 
law, a power to detain the goods as a pledge 
only, and although, by statute, he is author- 
ized to sell, yet he has not any property. 
Moneux v. Goreham, 2 Selw. N. P. 1335. 
And it is stated in 2 Wheat. Selw. N. P. 1050. 
and Starkie, Ev. pt.4, p. 14S1, that property, ei- 
ther absolute or special, is necessary to main- 
tain trover. Possession, with claim of prop- 
erty, is prima facie evidence of property 
against a stranger having no color of right 
(2 Wheat. Selw. N. P. 1056,) but neither pos- 
session nor special property will maintain 
trover against the general owner. Starkie, 
Ev. pt. 4, pp. 14S2, 1488; Holliday v. Cam sell. 
1 Term R. G5S. We are therefore of opinion 
that a new trial ought to be granted, or a 
non-pros entered. 



Case Ho. 7,790. 

KING V. FEARSON. 
[3 Cranch, C. C. 435.] i 

Circuit Coiu't, District of Columbia. May Term, 

1829. 

Witness — When Allowed to Affium. 

1. Before a witness can be admitted to testify 
upon affirmation instead of an oath, the court 
must be satisfied that he is one of a society who 
profess to be conscientiously scrupulous of tak- 
ing an oath. 

2. If the witness is considered by the Society 
of Quakers as a member of that society in prin- 
ciple and religious profession, and usually nicets 
with them for religious worship, and has ajiplied 
to be admitted to a full participation of all the 
civil privileges and the moral discipline of the 
society, he may be permitted to testify upon sol- 
emn affirmation instead of an oath. 

Assumpsit for use and oecujpation. 

Mr, Daniel Kurtz, being offered as a wit- 
ness, upon his solenan affirmation, stated that 
he agrees in principles with the Society of 
Quakers; has applied to be admitted as a 
member of the Society of Friends, who have 
the matter under consideration; and that he 
done all in his power to be admitted. 

Mr. Coxe, for defendant, objects, that the 
witness is not within the words of the act of 
Maryland of 1797 {chapter 118), nor of the 
bill of rights (section 30). He is not "one of 
the people called Quakers." 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Lear and Mr. Dunlop, contra. The wit- 
ness is wxtMn tlie spirit of ttie constitution of 
Maryland, and of the act of 1797. 

Mr. Coxe in reply. This court, in the case 
of the Bank of Columbia v. Wright [Case No, 
883), at December term, 1827, decided that 
they were hound by the decisions of the Mary- 
land courts upon this subject; and that the 
witness must be one of a society who profess 
to be conscientiously scrupulous of taking an 
onth. 

The question is, is he a member of the So- 
ciety of Quakers? 

THE COURT (ORANCH, Chief Judge, con- 
tra) refused to pei-mit Mr. Kurtz to testify, 
unless upon oath. 

THRUSTON and MORSELL, Chrcuit Judges, 
were understood to be of opinion that an af- 
firmation, instead of an oath, cannot be ad- 
mitted, unless the witness be a member of the 
society according to its rules— an acknowl- 
edged member. 

Doctor Litle, a Quaker, being affirmed, stat- 
ed that Mr. Kurtz was considered as a mem- 
ber of the Society of Friends, in principle and 
religious profession; usually met with them 
for religious worship, and would not be ex- 
cluded from their meetings for discipline; has 
applied to be admitted to a full participation 
of all the civil privileges and the moral dis- 
cipline of the society; and has no reason to 
doubt that he will be admitted, no objection 
having been made. But the subject is pend- 
ing before the society; and he is not yet con- 
sidered as a member in regard to civil priv- 
ileges and moral discipline. 

Upon this evidence THE COURT (nem. 
con.) permitted Mr. Kurtz to testify upon his 
solemn affirmation. 

CRANCH, Chief Judge, was of opinion that 
the constitution of Maryland ought to have a 
liberal construction. That the professed ob- 
ject of the provision was to prevent oppres- 
sion upon the consciences of men; and that 
the three cases of Quakers, Tunkers, and 
Menonists, were rather put by way of exam- 
ple, than as confining the privilege to those 
sects only, and leaving all other cases of con- 
science to the severe operation of the law. 
That every other case of really conscientious 
scruples was within the meaning of the law; 
the only question being as to the fact of con- 
scientious sa'uples, or the membership of the 
witness in relation to his religiotis scruples; 
and not in relation to the discipline or civil 
privileges attached to membership. So that a 
member of a society, in regard to its religious 
pei-suasion upon the point of the unlawfulness 
of oaths, was within the protection of the con- 
stitution, although he should not be a member 
as to its civil privileges according to the rules 

of 'the society, nor subject to its moral dis- 
cipline. 

NOTE. By the 33d section of the declara- 
tion of rights aflased to the constitution of 
Maryland, it is declared that "no person ought, 
by any law, to he molested in his person or es- 
tate, on account of his religious persuasion or 
profession, or for his religious practice, unless 



under color of religion any man shall disturb tiie 
good order, peace, and safety of the state, &e. 
Quaere, is not a law which disqualifies a man 
to be a witness or juror, or to obtain an attach- 
ment, or injunction, or security of the peace, 
&c. on account of his religious persuasions or 
profession, in contravention of this section of 
the declaration of rights? The 36th section de- 
clares, "that the manner of administering an 
oath to any person ought to be such as those 
of the religious persuasion, profession, or de- 
nomination, of which such person is one, gen- 
erally esteem the most effectual confirmation, 
by the attestation of the Divine Being. And 
that the people called Quakers, those called Tun- 
kers, and those called Menonists, holding it un- 
lawful to take an oath on any occasion, ought 
to be allowed to make their solemn affirmation, 
in the manner that Quakers have been hereto- 
fore allowed," &c. "and further that on such af- 
firmation, warrants to search for stolen goods, 
or the apprehension or commitment of offenders, 
ought to be granted, or security for the peace 
awarded; and Quakers, Tunkers, and Menonists 
ought also, on tiieir solemn affirmation as afore- 
said, to be admitted as witnesses in all criminal 
eases not capital." See also the act of 1797, 
(chapter 118). "to alter such parts of the decla- 
ration of rights, the constitution and form of 
government, as prevent persons conscientiously 
scrupulous of taking an oath from bein^ wit- 
nesses in all cases;" which recites: "Whereas 
persons conscientiously scrupulous of taking^ an 
oath, labor under many and great inconvenien- 
ces, owing to their not being admitted to make 
their solemn affirmation as witnesses in all eas- 
es, instead of an oath: Therefore it is enacted, 
&c., that the people called Quakers, those called 
Nicolites, or New Quakers, those called Tun- 
kers, and -those called Menonists, holding it un- 
lawful to take an oath on any occasion, shall 
be allowed to make solemn affirmation as wit- 
nesses, in the manner," &e., which "shall be of 
the same avail as an oath to all intents and 
purposes whatever." And by the 3d section it 
it enacted, "that before any of the persons afore- 
said shall be admitted as a witness in any court 
of justice in this state, the court shall be satis- 
fied by such testimony as they may require that 
such person is one of those who profess to be 
conscientiously scrupulous of taking an oath." 



Case -No. 7,791. 

KING- V. FORCE. 

[2 Cranch, C. C. 208.] i 

Circuit Court, District of Columbia. June 
Term, 1820. 

Tktai. of Title to Coptkight— Issue from Chan" 
CERY—BiLi, ANn Answek as Evidence — DatE 
OP EsTitr OF Map — Failure to Esgrave on 
Face Thereof. 

1. On the trial of an issue from chancery to 
try the title to copyright, tue bill and answer 
cannot be read in evidence to the jury, unless it 
be so ordered by the court of chancery when the 
issue is ordered. 

2. The omission to have the date of depositing 
the title of the map engraved thereon, is fatal 
to the plaintiff's title. 

[Cited in Farmer v. Calvert Lithographing, 
Etc., Co., Case No. 4,651.] 

This was an issue from chancery, to try the 
complainant's title to a map of the city of 
Washington. 

Mr. Key and Mr. Caldwell, offered to read 
the bill and answer in evidence to the jvu-y; 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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and stated that in the case of Peter's will, the 
libel and answer in the orphans' court had 
been read in evidence. 

Mr. Jones, for complainant [Robert King], 
objected that the bill and answer cannot be 
read in evidence, unless it be so ordered by 
the court of chancery at the time of ordering 
the issue. 

THE COURT (nem. con.) refused to per- 
mit the bill and answer to be read in evi- 
dence for the defendant [Peter Force], it not 
having been so ordered at the time of direct- 
ing the issue; and the jury having been 
riworn, it is too late now for this court, as a 
court of chancery to mate the order, as it 
would be a surprise upon the complainant. 

Mr. Key, for defendant, contended that the 
omission of the plaintiff to cause the date of 
the entry of the map to be engi-aved upon the 
face thereof, according to the provision of the 
29th of AprU, 1S02, was fatal to the plaintiff's 
title. 

Mr. Jones, admitted this objection to be 
fatal, and THE COURT so instructed the 
jury; whereupon the following entry was 
made in the minutes of the court: "King v. 
Force. Upon the trial of the issue in this 
case, it appearing from the face of the map, 
whereof the plaintiff claimed the copyright, 
that the plaintiff as the author and proprie- 
tor of the said map, had not caused to be 
impressed upon the face thereof tlie words 
denoting the date of the entry according to 
the act of congress, in sti'ict pursuance of 
the first section of the act of congress passed 
on the 29th day of April, 1802 (2 Stat. 171), 
entitled an- act supplementary to an act 
entitled an act for the encouragement of 
learning, &c., the court thereupon, at the mo- 
tion of the defendant's counsel decided and 
so instructed the jury, that by reason of the 
said omission, the plaintiff was not entitled 
to claim the copyright of the map in ques- 
tion, or any benefit of the act to which the 
above-mentioned act is a supplement; where- 
upon the plaintiff, by protestation reserving 
his right to republish his said map, with a 
correction of the error and omission above 
suggested, prayed leave to dismiss his bill 
of injunction, and discharge the jury from 
any further consideration of the issue afore- 
said; which is done accordingly." 



Case M-o. 7,79S. 

KING- V. FOYLES. 

[2 Cranch, C. O. 303.] i 

Circuit Court, District of Columbia, AprU 
Term, 1822. 

Promissobt Note — Notice of Photest— When 

Mailed in Time. 
If Saturday be the last day of grace upon a 
promissory note, and payment thereof be de- 
m.inded, on that day, of the maker, in George- 
town, D. C, in time to give notice hy the mail 
of the same evening to the indorser living in the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



city of Washington, notice put into the George- 
town Dost-office for the evening mail of the fol- 
lowing Monday is too late. 

Assumpsit [by George King] against the 
indorser of J. Carlon's note for J?223 at thirty 
days, dated December 13th, 1819. Payment 
was demanded in Georgetown, by the notary 
public on Saturday, the 15th of January, 
1820, between three and four o'clocli, in the 
afternoon, that being the last day of grace. 
The mail from Georgetown to Washington 
closed at nine o'clock of the same evening; 
the next following mails closed on Sunday 
and Monday evening at the same hour. The 
notaiy did not put his notice to the defend- 
ant [Thomas Foyles], who resided in Wash- 
ington, into the post-oftice at Georgetown, 
until nine or ten o'clock on Monday morn- 
ing, the 17th of January, so that it could not 
be received in Washington until Tuesday 
morning, when the letters by the mail of the 
preceding evening were according to the 
course of the mails received and delivered in 
Washington. The notary public who pro- 
tested the note, testified that it had always 
been his custom, as notary, and, he believed, 
of other notaries in Georgetown, to put such 
notices for persons residing in AVashington 
into the Georgetown post-othce on the next 
morning after the demand and refusal of the 
drawer; that is, on the next day after the 
last day of grace, unless the last day of 
grace fell on Saturday; and in that case to 
put such notice into the Georgetown post- 
office on the Monday following. Another no- 
tary public, also residing in Georgetown, tes- 
tified that the practice of himself and other 
notaries of Georgetown, was to put such let- 
ters of notice into the Georgetown post-of- 
fice, sometimes on the evening of the same 
day the demand was made, when that was 
Saturday, and sometimes on the Monday fol- 
lowing. A verdict was taken subject to the 
opinion of the court upon the sutHcieney of 
the notice, under the circumstances before 
mentioned. 

Augustus Taney, for plaintiff. 

The custom of the place governs in such 
cases. Sunday is not dies juridicus, al- 
though the law authorizes a mail to be made 
up on that day. The maker has the whole 
of the last day of grace to pay the note, and 
notice on the next day is early enough. Left- 
ley V. Mills, 4 Term R. 170; Darbishire v. 
Parker, 6 East, 3; Tindal v. Brown, 1 Term 
R. 1G7; Langdale v. Trimmer, 15 East, 291. 
Monday was the day next after the last day 
of grace. Robson v. Bennett, 2 Taunt. 388; 
Burbridge v. Manners, 3 Camp. 193; Chit. 
(1821, Ed. by Carey) 401. Each party has 
one day to give notice to the party imme- 
diately liable to him. 

THE COURT stopped Mr. Jones in reply, 
and said that the notice should have been 
put into the post-ofiice on Saturday or Sun- 
day; that the notice was too late. Judg- 
ment for the defendant. 
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Case 3Sro. 7,793. 

KING T. FRENGH. 

[2 Sawy. 441;i 5 Chi. Leg. News, 470.] 

Circuit Goort, D. Oregon. June 2, 1873. 

jodgmext by confessios— suit to qulet title 

— Pkoceedisg to Amend Record. 

1. Where a confession of judgment was filed, 
and judgment endorsed on the statement, but 
not entered in the ju-dgment book, and an exe- 
cution issued thereon: Held, that there was no 
judgment to support the execution, and there- 
fore a sale of property thereunder was invalid 
and of no effect. 

2. A party in possession cannot maintain a 
suit to auiet his titJe under section 500 of the 
Code, unless it appears that he has some legal 
or equitable interest in the property or claim 
thereto. 

3. A motion or proceeding to amend the rec- 
ords of a state court in a particular case must 
be made or brought in such court, and caunot 
be removed to a national court. 

[Bill by Estelle King against Joseph M. 
French.] 

James G. Chapman and David Goodsell, for 
complainant. 

W. W. Page, for defendant. 

DEADY, District Judge. This suit was 
commeilced on March 6, 1872, in the circuit 
court for the county of Multnomah, to quiet 
the complainant's title to lots 1, 2 and 3 in 
block 221, in the city of Portland; and on 
June 10, on application of the defendant, who 
is a citizen of California, was removed to this 
court. 

On September 6 complainant filed an amend- 
ed bill in this court, from which it appears: 
That on June 25, 1850, Daniel H. Lownsdale, 
Stephen Coffin and W. W. Chapman, being 
in the possession of the premises, conveyed 
the same to said Daniel H., by deed, with a 
covenant of warranty against all persons, the 
United States excepted, and another to con- 
vey the title of the United States, if they ever 
obtained it 

That on August 30, 1850, said Daniel H. 
conveyed said premises to William M. King; 
that on August 6, 1855, said King being in- 
debted to Thomas J. Carter in the sunj of 
$1,350 and interest thereon for about a year, 
duly made and filed a statement authorizing 
the enti-y of a judgment by confession in favor 
of said Carter for said sum; that the clerk 
of said court endorsed a judgment on said 
statement for said sum, and entered the same 
in the lien docket, but omitted to enter any 
judgment thereon in the judgment book of 
said court; and that the "judgment roll of 
said confession" has, since January 2, 1857, 
"been lost or abstracted from its proper cus- 
todian." 

That said Carter and King afterward "rec- 
ognized said judgment by confession, as of 
binding force," and that upon an execution 
issued out of said court "upon said confession 
of judgment," said block 221 was sold to said 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission,] 



Carter, who afterward, on January 5, 1857, 
received the sherifE's deed therefor, and caus- 
ed the same to be recorded on February 9, 
1857. 

That complainant is a child of said King; 
that on February 4, 1857, said Carter and 
wife conveyed the premises in controversy to 
complainant, and the remainder of the lots 
in said block 221 to the other minor children 
of said King, which deed was duly recorded; 
that in 1857-S said King enclosed said block, 
and built a house thereon, and thereafter 
lived in the same with his family, including 
the complainant, until about November 8, 
1869, when he died; and that during such 
residence said King "recognized and declared 
said lots 1, 2 and 3 to belong to the complain- 
ant" 

That on October 8, 1869, said King made a 
deed to Hamilton Boyd for lots 1, 2, 3 and 5 
of said block 221 for the pretended considera- 
tion of ?3,000, but that the true consideration 
therefor was about $108; that the real value 
of said property was $4,000, and said deed 
was procured by fraud, and passed no estate 
to said Boyd. 

That said Chapman, after the execution of 
the deed of June 25, 1850, and before Septem- 
ber 1, 1853, became the donee of the United 
States under the donation act of September 27, 
1850, of the tract of land, including said block 
221, and to which, in 1862, he received a pat- 
ent conformably thereto; that thereafter com- 
plainant, by reason of the premises, was en- 
titled to a further conveyance from said Chap- 
man for said lots, but that by the wrongful 
representations of said Boyd, said Chapman, 
"by mistake," made such conveyance to said 
Boyd on March 5, 1850. 

That the complainant is in possession of the 
premises, but neither said Boyd nor French 
have ever been; and that each of them, at 
the date of the respective conveyances afore- 
said to them, "had knowledge and good rea- 
son to -inquire and be informed of complain- 
ant's claim and title to said lots 1, 2 and 3." 
The bill concludes with a prayer that it be 
declared that the defendant holds the legal 
title to the premises in trust for complainant, 
and "be compelled to convey the same to her." 
On Februaiy 15, 1873, the cause was heard 
on the bill and a general demuiTer thereto, 
and submitted. On the argument, counsel for 
defendant made the point that, as there was 
no judgment entered on the confession "in 
the judgment book," there was no judgment 
to support the execution upon which the sale 
to Carter was made, and therefore both it and 
the conveyances under it to Carter and com- 
plainant were void and of no effect 

In reply, counsel for complainant maintains 
that it is immaterial whether the judgment 
was entered in the judgment book or not 
Carter was entitled to have it entered, and 
that gives his grantee a right that ought to 
be protected; and that courts do not permit 
parties to be prejudiced by the acts, omis- 
sions or mistakes of its officers. 



XING (Case No. 7,793) 

The Civil Code of 1854, Tvhich was in force 
until June, 1863, provided for the entry of a 
judgment by confession without action. Among 
other things, the defendant was required to 
sign and verify a statement, authorizing the 
entry of a judgment for a particular sum. 
This statement was to be filed with the clerk 
of the court in which the judgment was to be 
entered, who was required to "endorse upon 
it and enter in the judgment book a judgment 
for the amount confessed." The verified state- 
ment with the judgment endorsed thereupon 
became "the judgment roll." St. Or. 1S55, p. 
117. The judgment book was one which the 
clerk was required to keep for the entry ot 
judgments, "in which each judgment was to 
be entered." Id. 119. Section 1 of the chapter 
on executions provided: "The party in whose 
favor judgment is given may, at any time 
within five years after the entry thereof, issue 
a writ of execution for its enforcement, as 
prescribed by statute." Id. 120. 

The authority to issue the execution upon 
which this sale took place was derived from 
this statute. Its language is plain. It does 
not give the writ in any ease until after the 
entry of the judgment. The place and man- 
ner of making "entiy of judgment" is also 
prescribed by the statute. They are to be en- 
tered in "a book, * * * to be called the 
•judgment book,' " Now, an endorsement on 
"the statement" is not an entry in any book- 
let alone the judgment book. This endorse- 
ment on the statement is probably intended 
as a substitute for the copy of the judgment 
entry required to be attached to the papers 
in making up the judgment roll in other cases. 
In this view of the matter, the statute should 
be construed as if it read— "who shall enter 
in the judgment book a judgment for the 
amount confessed, and also endorse the same 
upon the statement." 

But however this may be, until the judg- 
ment is entered in the judgment book, there is 
no judgment to authorize or support an ex- 
ecution. This entry is a condition precedent 
to the right to the writ. A party cannot en-' 
force a judgment until "after the enU-y thei-e- 
of," and an execution issued before such en- 
try is void, and a sale under it of no effect. 

The maxim "that equity looks upon that as 
done which ought to have been done," is also 
invoked to support this execution. But so far 
as 1 am advised, the maxim has no applica- 
tion to errors and omissions in the record of 
judicial proceedings. If this were otherwise, 
there would be no necessity for applications 
to courts to amend the records of their pro- 
ceedings, or for leave to make enti'ies nunc 
pro tunc. 

The general proposition that "courts do not 
permit parties to be prejudiced by the acts, 
omissions or mistakes of its officers," is admit- 
ted; but its relevancy to the case before the 
court is not perceived. The way in which 
courts prevent parties being prejudiced by 
such means, is by allowing amendments when 
the ends of justice require it, so far as they 
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can, without injury to the rights of innocent 
persons. But this is not a proceeding to ob- 
tain an amendment of the record in Carter 
V. King [unreported], by an entry of a judg- 
ment nunc pro tunc, and if it were, it woulu 
avail nothing; for that is a matter exclusive- 
ly within the cognizance of the courts where 
the confession is alleged to have been filed. 
This suit is brought upon the assumption that 
the record in Carter v. Ejng is sufficient, as 
it exists, to support the execution upon which 
the sale to complainant's grantor was made. 

But counsel insists that this cause having 
been removed into this court hy the defend- 
ant, he ought not to be allowed to question 
the power of this com-t to amend the record 
of the state court. 

This is a very singular proposition. First, 
it erroneously assumes that this was a pro- 
ceeding commenced in the state court to 
amend the record in Carter v. King; and, sec- 
ond, that such a proceeding could be removed 
to this court under any circumstances. Nor 
is it necessary that the defendant should ques- 
tion the power of this court to amend the rec- 
ords of another. No such power exists in any 
court. 

At the date of the deed fi-om L. C- and O. to 
King, neither of the grantors therein had any 
interest in the premises, except the bare pos- 
session. The special covenant therein for fur- 
ther assui-ance was a good contract to con- 
vey the land when the covenantors got the 
title from the United States. But it did not 
pass the title. It only gave a right to King 
or his assigns to have a conveyance thereof. 
Therefore the legal title never was in either 
King or Carter. Chapman having acquired 
the legal title to the premises from the United 
States, conveyed the same to Boyd as the 
assignee of King, who conveyed it to the de- 
fendant. The legal title is therefore in the 
latter. 

The bill also contams an allegation to the 
effect that the conveyances from King and 
Chapman were improperly obtained, but no 
particular facts are stated to support this 
general averment, except the inadequacy of 
price in the purchase from King. But mere 
inadequacy of price is not sufficient to vitiate 
or set aside a sale. Holmes v. Holmes [Case 
No. 6,638]. 

Nor does it appear from the bill how the 
complainant has any right to question the sale 
from King to Boyd, or the conveyance from 
Chapman to the latter. The alleged sale to 
Carter being void, she acquired no interest 
in the premises by the deed from him to her- 
self, and is therefore a stranger to the title. 

True, she alleges that she is the child of 
King, but she does not state that she is his 
heir, or that the property, or any interest 
tlierein, was devised to her by her father, or 
descended to her upon his death. Stark v 
Star, 6 TTall. [73 U. S.] 410, was, like this, 
a suit brought under section 500 of the 
Civil Code to quiet title. In delivering the 
opinion of the court, Mr. Justice Field said: 
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"We do not, however, understand that the 
mere naked possession of the plaintifC is suf- 
ficient to authorize him to institute the suit, 
and require an exhibition of the estate of the 
adverse claimant, though the language of the 
statute is, 'that any person in possession, by 
himself or his tenants, may maintain' the 
suit. His possession must be accompanied 
with a claim of right, that is, must be found- 
ed upon title, legal or equitable, and such 
claim or title must be exhibited by the proofs, 
and, perhaps in the pleadings also, before the 
adverse claimant can be required to produce 
the evidence upon which he rests his claim 
of an adverse estate or interest." 

The complainant having stated the grounds 
of her claim to an equitable title or estate in 
the premises in her bill, as well as the de- 
fendant's estate therein, it appears that the 
defendant is the legal owner of the lots, and 
that the complainant, although in possession, 
has no interest in the premises or right there- 
to, and therefore her biU is dismissed. 



Case ISO. 7,794. 

KING v. FROSTEL et al. 

[8 Biss. 510; 4 Ban. & A. 236; 8 Reporter, 490; 

16 O. G. 956; Merw. Pat. Inv. 273; 

11 Chi. Leg. News, 383.] i 

Circuit Court, E. D. Wisconsin. April, 1879.2 

Patents — Methoi> of Compbessixg asd Packing 

MERCnASDISE. 

The method of compressing and packing me^ 
chandise into convenient packages for sale and 
transportation, set forth in the comp amant s 
patent of June 30, 1874, is not patentable. 

[See note at end of case.] 

[Bill by Wendell R. King against Albert 
Frostel and others.] 

L. L. Cobum and Jenkins, Elliott & Wink- 
ler, for complainant. 

Joshua Stark, for defendants. 

DRUJIMOND, Oh'cuit Judge. This is a bill 
filed by the plaintiff against the defendants 
to restrain them from manufacturing and 
selling a kind of bale called "plastering hair 
bale," which the plaintiflE claims to belong to 
him by virtue of letters patent [No. 152,560] 
issued to him on the 30th day of June, 1874. 
The plaintiff invented, as he says, a peculiar 
method of putting up plastering hair in 
bales, so as to constitute it an article of man- 
ufactm-e protected by the patent issued to 
him. He says in his specifications that 
"heretofore plastering hahr has been packed 
in a mass, or a certain number of bushels 
baled together, varying in amount as thd or- 
dei* required, so that when received the re- 



1 [Reported by Josiah H. Bissell, Esq., and by 
Hubert A. Banning, Esq., and Henry Arden, 
Esq., and here compiled and reprinted by per- 
mission. 8 Reporter, 490, contains only a par- 
tial report.] 

2 [Affirmed in 109 U. S. 99, 3 Sup. Ct. 85.] 
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tail dealer -was compelled to parcel out the 
same, and weigh it to suit his customers." 

Hair had been previously put up in large 
bags, barrels or box^s, so that, when it was 
called for by a customer, it had to be taken 
out of this large package, and generally, be- 
ing more or less dirty. It was disagreeable ta 
separate one part of the hair from another, 
and the plaintiff claims that he supplied a 
desideratum in the trade by putting it up in 
smaU parcels, and tying or fastening them 
together so as to constitute what he terms a 
"bale." It is assumed that the hair is in a 
proper condition to be packed, and that be- 
ing so, he describes his mode of packing. He 
says: "I first place a bushel of hair in a pa- 
per sack loosely, or only so far packed as 
may be readily done by hand; several of 
these one bushel packages are then placed 
side by side in a baling press. I use for this- 
purpose the baling press heretofore patented 
by me. They are thus compressed forcibly 
together, so that the bale produced wni be a 
compact, firm bale, occupying only about one- 
fifth of the original bulk. The papei- bags 
which stiU envelope tlie individual bushels of 
the bale keep said bushels separate, and 
serve at the same time to protect the hair." 

He claims that when the hair is thus put 
up in bushels and fastened together in tlie 
mode designated, so as to form a bale, it con- 
stitutes an article of manufacture, the subject 
of a patent, and that it is a very convenient 
mode in which hair can be sold in small par- 
cels, so as to meet a common demand upon 
dealers. 

The claim at the end of the specifications 
is as follows: "As an article of manufacture, 
the bale B., of plasterer's hair, consisting of 
several bundles, A., containing a bushel each 
by weight, inclosed or incased in paper laxs^, 
or similar material, united, compressed and 
secured to form a package substantially as 
specified," and the question is, whether the 
plaintiff is entitled to a patent for putting 
plasterer's hair in packages, and fastening 
them together in the manner described, so as 
to constitute a bale. I am of the opinion 
that he is not. It is not necessary to decide 
in this case whether, taking the whole pack- 
age together compressed in a baling press, 
which has been patented to him as he states, 
it is such an article as the patent law pro- 
tects, because I do not understand that the 
bale of the defendant, which is claimed to be 
an infringement of the plaintiff's patent, has 
been compressed in the same manner as the 
bale of the plaintiff, and therefore, strictly 
speaking, it is not the bale described by the 
plaintiff. If the plaintiff's patent is con- 
strued so as to include any mode of pressure 
by which the bale is formed out of small 
packages of plasterer's hair, as his counsel 
seem to claim, then I think the patent can- 
not be sustained; because a person can put 
many articles of merchandise in separate and 
distinct packages and then compress them to- 
gether, [and that would infringe the patent of 



KING (Case No. 7,795) 



[14 Fed. Cas. page 526] 



the plaintiff if the construction he as broad as 
has been intimated. It may he true that this 
mode of putting up plastei-er's hair has met a 
want in the trade, hut, after all, independent 
of the pai'ticular mode of compression by the 
apparatus which the plaintiff speaks of in his 
specifications, it was nothing more than a 
method which any person might adopt, and 
wliich did not require any inventive skill.] 3 
It is something which might occur to any per- 
son, to take 'almost any article of merchan- 
dise, put it in separate parcels and bind them 
together. It is an exercise of the ordjnai-y 
skill possessed by most persons, 

I had occasion, some years ago, to examine 
the principle involved in this case very fully, 
in a bill filed to protect a package which was 
claimed to be a new article of manufacture 
for enclosing laa-d. There were many claims 
to that patent. All of the claims were re- 
jected except one, which was sustained as a 
now article of manufacture. It appeared in 
that ease that the article produced a revolu- 
tion in the trade in lard, which was put up 
in such a way as to stand all climates and so 
tliat it could be transported any distance 
without injury. With a good deal of hesita- 
tion and doubt stated at the time as to the 
correctness of the ruling of the com-t in that 
case, one claim of the plaintiff's patent was 
sustained. The case never went to the su- 
preme coui't, the parties having acquiesced in 
the decision and settled then- controversy. 
Tucker v. Fairbanks [Case No. 14,218], N. D. 
111. I am not willing to go beyond that ease, 
nor to encourage patents for such things as 
tliis, and to hold that nohody else can take 
plasterer's hair and make it up into small 
parcels and bind them together, no matter 
liow, and to say that anj' one who does this 
infringes the patent of the plaintiff. 

What the particular kind of machine was 
which is referred to by the plaintiff in 'his 
specifications by which the different packages 
were pressed together so as to constitute the 
bale, does not appear in this case, and there- 
fore, as before stated, it is not necessary to 
decide upon the effect of the article of manu- 
facture, specially described by the plaintiff, 
with that included. It is clear, in my judg- 
ment, that if valid at all, it Is only so be- 
cause of the peculiar apparatus by which the 
different packages are pressed together so as 
to constitute a bale. 

It is urged that this patent has been before 
tlie circuit com-t of the United States for the 
Southern district of Ohio, and that the pat- 
ent was there held valid. There is some 
question made as to whether that was a con- 
tested case so as to entitle the decision to 
that consideration which we are always in- 
clined to give to decisions of the federal 
courts; but independent of that, I think the 
particular compressing apparatus described 
by the plaintiff must have largely entered in- 
to the consideration of the court, if after a 



" [From 4 Ban. & A. 236.] 



bona fide contest before it, the patent was 
held valid. 
The bill will be dismissed. 

[NOTE. An appeal was then taken by the 
complainant to the supreme court, where the 
decree was affirmed in an opinion by Mr, Jus- 
tice Woods, who said that all that the patent 
can cover is simply an article of manufacture 
resulting from the compression and tying to- 
gether in one bale of several similar parcels or 
packages of plasterer's hair. This does not de- 
scribe a patentable invention. Moreover, the 
compression of several packages of the same 
thing into larger packages or bundles is not new, 
and has long been commonly practiced. The 
case of plug tobacco is a familiar instance. 109 
U. S. 99, 3 Sup. Ot. 85.] 
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KING V. GEDNEY. 

[1 MacA. Pat. Gas. 443.] 

Circuit Court, District of Columbia. April, 

1856. 

Patents— ISTERFEEExcE Appeals — Juiusdiotion 

— CONSTKUCTION OF CLAIMS — MaSTEU'S IN- 
VENTION Applied by Servant. 

[1. A decision by the commissioner, upon an 
interference between two applicants, awarding 
to each a patent on his specific claim, but limit- 
ing the claim of one party to a part only of that 
wiiich he describes and shows in the body of his 
specifications, may be reviewed by the judge on 
an appeal by such party, Pomeroy v. Goiinison, 
Case No. 11,259, distinguished.] 

[2. The provision in the act of 1836 [5 Stat. 
117], that the applicant "shall particularly spec- 
ify and point out the part, improvement, or 
combination which he claims as his own inven- 
tion or discovery," does not strictly limit the 
patent to the matter so specified, but the same 
must be construed in connection with the whole 
specification, and the drawings, which must be 
taken together in explanation of whatever is 
dubious; and the oath of the patentee is not to 
be confined to the specific claim, but applies to 
the whole specifications.] 

[3. An emijloyer who conceives the result em- 
braced in an invention, or the general idea of 
a machine upon a particular principle, and in 
order to carry his conception into effect neces- 
sarily employs manual dexterity, or even in- 
ventive skill, in the mechanical details and ar- 
rangements, is nevertheless the inventor, and 
entitled to a patent as against the servant who 
was the mere instrument through which he real- 
ized his idea.] 

[Cited in Fuller & Johnson Manuf'g Co. v. 
Bartlett, 68 Wis. 86, 31 N. W. 753.] 

[This was an appeal by James T, King 
from a decision of the commissioner of pat- 
ents, upon an interference between the ap- 
plications of said King and of George W. B. 
Gedney for improvements in washing ma- 
chines.] The patent issued to James T. 
King, No. 14,818, May 6th, 1856. 

M. G. Harrington, for appellant. 
J. J. Greenough, for appellee. 

MORSELL, Circuit Judge. The appellant, 
James T. King, on the 27th July, 1854, made 
his said application for letters-patent for cer- 
tain improvements in washing machinery, 
and on the 21st of September of the same j'ear 
the application was renewed, with amended 
specifications and drawings, stating in his 
application and the specifications accom- 
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panying tlie same that they were improve- 
ments upon a machine previously patented 
to him on the 1st day of October, 1851 (No. 
8446), and reissued on the 13th day of April, 
1852 (reissue No. 215). Pending which ap- 
plication George W. B. Gedney, the appellee, 
made application for letters-patent for im- 
provements in washing machinery, and on 
the 10th of April, 1855, an interference was 
declared and notice as usual given, and a day 
appointed for the hearing, and leave given 
to take testimony, &c., which testimony, 
with the arguments of the respective counsel 
for the parties, was submitted to the com- 
missioner for the trial of said issue. 

On the 13th of July, 1853, the commission- 
er made his decision, in which he states that 
"the said James T. King, in the specification 
accompanying his application, claims 'the 
construction of a rotary cylinder, in connec- 
tion with the internal and external pipes, ar- 
ranged in such a manner that through said 
pipes steam can always he let into the lower 
part of the cylinder and escape at the top 
while the cylinder is in motion or stationary, 
and that by the same arrangement hot water, 
cold water, or steam can be let into the cylin- 
der at the top and escape at the bottom 
while said cylinder is in motion or station- 
ary,' Gedney, in his specification, claims 
'the combination of a series of revolving 
pipes with a rotaiy cylinder, which alternate- 
ly become induction and eduction pipes, by 
means of a valve constructed substantially 
in the manner and for the purpose set forth.' 
* * ' By the evidence on the part of King, 
particularly that of John Fallon, it appears 
that the device specified in his claim above 
quoted was invented by him as early as 
February or March, 1852, while on the part 
of Gedney there is no evidence to show any 
invention by him prior to that date, nor does 
it appear that Gedney claims the said de- 
vice as claimed by King. 

"But this invention, shown to have been 
made by King in February or March, 1852, 
was embodied in a form different from that 
which forms the subject of the claim of Ged- 
ney, as above quoted; and the only question 
which can admit of doubt upon the testimony 
is which party is the true or first inventor of 
that modification of King's invention which 
is specific in the claim of Gedney. 

"By the testimony of Henry Feni and John 
Fallon, it appears that this last-mentioned 
improvement was described to them by King 
in September or October, 1853, and these wit- 
nesses appear to have regarded it as his in- 
vention; while on the part of Gedney there 
is no testimony directly showing him to have 
been possessed of the same improvement at 
so early a date, except that of Mrs. Gedney, 
his wife, which is excluded on account of her 
relationship to him. It is, however, sought 
to show by the testimony of James M. Os- 
born and Franklin W. Willard, but particu- 
larly the former, that King declared the im- 
Ijrovement in question to be Gedney's inven- 
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tion. Osbom's testimony seems to show 
this, and Willard's, though not direct, lends 
a certain degree of confirmation, weakened, 
however, by the circumstances of his testi- 
mony. But it must be allowed that even 
Osborn's testimony to this point is far from 
being quite clear, because his description of 
the improvement to which he understood 
Mr. King's remark to be applied is rather 
vague. Nevertheless, it is difiicult, after 
reading Osborn's testimony, and considering 
it in connection with the construction of 
the washing-machine at Randall's Island, ac- 
cording to the testimony generally, to be- 
lieve that any other feature of the machine 
than the one now in question could have 
been the subject of King's declaration. But 
whatever might have been the just efilect of 
Osborn's testimony, in itself considered, it is 
very important in connection with it to ob- 
serve that King, although he has described 
in his specification and drawings the im- 
provement claimed by Gedney, along with 
the earlier form of the subject of his general 
claim, has not claimed it, and is therefore 
before the office, without anything to show 
that he has made oath that he believes him- 
self to be the original and first inventor of 
that improvement. Taking this fact in con- 
nection with Osborn's testimony, the oflice is 
led to decide the question of priority of in- 
vention in favor of the said Gedney, so far 
as relates to the claim which he has made. 

"In regard to that part of the testimony 
going to show the labeling of certain models 
or machines by Gedney as King's invention, 
it is sufficient to observe that the admission, 
if fully proved, that such models or machines 
contained an invention of King's, could not 
be construed into an admission that they 
contained no invention of his own, so as to 
invalidate the claim which he now makes 
under oath. For these reasons, the decision 
of the office is in favor of the said Gedney 
upon the claim which he has made, and in 
favor of the said King upon the claim which 
he has made, as quoted above from their 
respective specifications." 

From which decision the said King hath 
appealed, and duly filed in the patent office 
his reasons of appeal. 

The first reason is for error in the position 
stated by the acting commissioner that the 
improvement in controversy is not embi-aced 
in the oath of said appellant, as attached to 
his petition, specification, drawings, &e., as a 
part of his claim. The second is general— 
that the evidence shows King to be the first 
and original inventor of the improvement, 
and not Gedney. The third, that he en-ed 
in giving any credit to the testimony of Wil- 
lard, and in the proper understanding of the 
testimony of Osbom. The fourth, because, 
by his own admission, the improvement was 
embraced in the specification and represent- 
ed in the drawings of said King as being 
long before the invention claimed by Gedney. 
The fifth, in deciding that the. claim of King 
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does not claim the improvement In question. 
The sixth is substantially the same as the 
last above, with the addition that the com- 
missioner ought to have suggested and al- 
lowed any necessary amendment of the speci- 
fication. The seventh is general, because 
the commissioner refused to grant a patent 
to him (King) for the improvement described 
and claimed in Gedney's application. 

In reply to the aforegoing reasons, the 
acting commissioner states: To the first rea- 
son, it is hardly necessary to reply to this; 
the oath in the present form, or in any of the 
usual forms, is always understood to apply 
to what is claimed by the applicant, and to 
notliing else. To make it apply to all that 
is described in the specification, would be 
absurd, since in almost all cases the descrip- 
tion, besides what is claimed, contains much 
that is old. Upon the second reason of ap- 
peal, he refers to the decision of the acting 
commissioner, and to the testimony, remark- 
ing that priority of knowledge of any in- 
vention by any party is only presumptive 
evidence of original invention by him; and 
that although such presumption may be good 
in the absence of any countervailing evidence, 
yet the proof of originality is not positive, 
and does not exclude other evidence that may 
come in to show that the knowledge was de- 
rived from another party. Upon the third 
and fourth reasons of appeal, the commis- 
sioner says: "I have nothing to add. The 
answer to the fiftli reason is contained in the 
following passage of the acting commission- 
er's decision, viz.: 'But this invention, shown 
to have been made by King in February or 
March, 1852, was embodied in a form differ- 
ent from tliat which forms the subject of 
the claim of Gedney, as above quoted; and 
the only question which can admit of doubt 
upon the testimony is which party is the true 
or first inventor of that modification of King's 
invention which is specific in the claim of 
Gedney.' The court will then observe that 
if the description and dx-awings of the modi- 
fication claimed by Gedney Avere entirely 
erased from King's specification, the claim 
of King would still be opposite to the remain- 
ing description and drawings of the form in- 
vented by him in 1852. Keeping this fact 
in view, it is impossible to come to the con- 
clusion that King's claim does unequivocally 
claim the modification which Gedney's does." 
Upon the sixth reason, the commissioner 
says: "I remark that the fact that King did 
not claim the improvement in question was 
not itself merely made the ground of the de- 
cision. It was only allowed to weigh in 
connection with the testimony; and this in- 
volves no unfairness or injustice to the 
party, as by the sixth section of the law of 
1S3G the applicant is bound to be explicit as 
to the part or improvement claimed. Fur- 
ther, as to the right of the party to amend 
his claim, the applicant for a patent lias a 
light to amend his claim, renewing his oatii 
of invention, when the nature of the amend- 
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ment makes it proper and necessary; but 
the office is not bormd to make suggestions 
as to what he should claim, and consequent- 
ly was not bound to direct Mr. King so to 
amend his claim that it should conform to 
the specification. If by this is meant so 
amending as to make it expressly claim the 
modification in question, the office is wont to 
be cautious, particularly in cases of inter- 
ference, in regard to suggestions or directions 
to parties about their claims. The propriety 
of th's in cases of interference is manifest; 
and in the present case it is clear that the 
office was not bound, prior to the declara- 
tion and hearmg of the interference, to give 
any such directions as it is claimed it should 
have done. Nevertheless, after the decision 
of this interference, it was, under the prac- 
tice of the late commissioner of patents, com- 
petent for King, had he seen fit, to renew 
his application, making express claim to the 
improvement in question, under oath, as usual, 
and thus have a new interference declared." 
Notice of the time and place of trial of said 
appeal having been duly given to the parties, 
the commissioner then and there laid before 
the judge the grounds of his decision in writ- 
ing, with the original papers and the evidence 
in the cause; and the parties submitted said 
case with their written arguments. On the 
part of the appellee, the jurisdiction of the 
judge to hear and decide the appeal from the 
decision of the commissioner in this case is 
objected to, upon the ground that "the com- 
missioner decided not to refuse a patent to 
either applicant, but to grant a patent to 
each party for just what he had claimed in 
his application." It is argued that it has 
been settled by the decisions of this tribunal 
that the judge has no control over the de- 
cisions of the commissioner of patents, ex- 
cept where he refuses a patent as prayed for. 
If the present is a case like those which 
have been decided on this point, or falling 
within the principles settled by those cas„>s, 
then the question certainly must be consid- 
ered at rest, and not open for discussion. 

The case of Pomeroy v. Coimison [Case No. 
11,259] was not the case of an applicant for 
a patent whose application or claim had been 
rejected or refused by the commissioner, and 
who was seeking redress by an appeal, but 
of a patentee. That case decides that "in 
no other case under the patent laws can an 
appeal be taken from the decision of the com- 
missioner, unless the application for a paieuc 
has been rejected by him." 

A review of the provisions in the patent 
laAvs on that point was then taken by Judge 
Cranch, which he follows by the following 
reason: "An appeal is given to a disappoint- 
ed applicant, because otherwise the decision 
of the commissioner would be conclusive 
against him. It is not given to the patentee, 
because the decision of the commissioner is 
not only not conclusive as to him, but does not 
in any manner affect his legal or equitable 
rights." Again he remarks: "^n aUjudi- 
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cation of it by the commissioner or the judse 
lias no effect upon a patent already granted/' 
&c. Again: "He (the judge) can only act 
in a case where there are contending appli- 
cants for a patent, and those applicants must 
have prayed for a patent. A patentee is not 
an applicant He has already obtained all 
he asked for." 

This decision has been considered as set- 
tling the question on this point in the vari- 
ous cases where it has subsequently occurred 
before this tribunal. King, the appellant, 
was ail. applicant for a patent; he is not, 
therefore, within the terms of the decision. 
Is he or his ease within the reason? Has he 
already obtained all he asked for? As be- 
fore stated, the commissioner says: "The de- 
cision of the office is in favor of the said Ged- 
ney upon the claim which he has made, and 
in favor of the said King upon the claim 
which he has made, as quoted from their re- 
spective specifications." 

King contends that the invention for which 
he claims a patent, and as described by him, 
substantially embraces the claim made on 
the part of Gedney, and of which the commis- 
sioner has decided the said Gedney to be the 
prior inventor. In order to show the defects 
in the claim of the appellant and the differ- 
ences between his description and that of the 
appellee, the commissioner in the first part of 
his opinion has recited each of them; by a 
critical comparison of which, although there 
is a difference in the phraseology, I can per- 
ceive no substantial difference in the descrip- 
tion of what I understand to be the principle 
of the invention intended by both to be de- 
scribed, which is, that the pipes shall be so 
arranged witli a rotary cylinder alternately 
to become induction and eduction pipes; the 
particular means— by a valve— are specifical- 
ly stated in the one and not in the other. But 
as to this latter, the means being embraced in 
the general description, I suppose them to 
be of that ordinary character that the use 
of them, or something analogous, would neces- 
sarily be suggested to a mechanic skilled in 
constructing like machines, without inven- 
tion on the part of the mechanic. That it is 
a difference merely of form, I think may be 
inferred from what the commissioner him- 
self says in another part of the opinion: 
"That although King has described in his 
specification and drawings the improvement 
claimed by Gedney, along with the earlier 
form of the subject of his general claim, he 
has not claimed it, and therefore is before 
the office without anything to show that he 
believes himself to be the original and first 
inventor of that improvement." I suppose 
he here means that King, in the part of the 
specification quoted by him just alluded to, 
has not specially and specifically again de- 
seiibed it. 

It is true the statute of 183C, which re- 
quires the applicant to deliver a written 
specification of his invention, says: "And 
shall particularly specify and point out the 
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part, improvement, or combination which he 
claims as his own invention or discovery." 
The strictness which the commissioner seems 
to think must be practiced in regard to this 
provision may have arisen from the rule of 
the English law being looked to as his 
guide, where the patent first issues and con- 
tains no reference to the specification; for 
which reason a more special and specific de- 
scription must be made in the heading or 
claiming part. Our practice is entirely dif- 
ferent. The specification is required to be 
first prepared and filed before the patent is- 
sues, and should be referred to therein at 
full length as particularly stating the whole 
matter of the claim for a patent, which 
specification is considered a component part 
of the patent, and, with the drawings, must 
be taken in construction together and in ex- 
planation of whatever may be dubious. 
According to that rule one part of the spec- 
ification and drawings may be resorted to 
to explain any other; and so as it respects 
the oath. 

To this effect I refer to the ease of Hogg 
V. Emerson, 6 How. [47 U. S.] 437, and to 
Davis V. Palmer [Case No. 3,645], in the 
first of which cases the judge, in delivering 
the opinion of the court, says: "The oath of 
Emerson, too, that he was inventor of the 
improvement, must thus be considered as 
extending to all described in the schedule 
no less than the title; and this is peculiar- 
ly proper when the specification is his own 
account of the improvement and the patent 
is usually only the account of it by another 
—an officer of the government." If this, ■ 
however, could be considered an objection, 
for the reason assigned by the commission- 
er, yet by an application of the rules just 
stated, the objection must be considered as 
fully removed. The plea to the jurisdiction 
is therefore overruled, and the ease will be 
retained to try and decide it upon the mer- 
its. 

AVith a view to the proper application of 
the testimony to the principles of law 
which must rule in this case, it will be 
proper to notice the relation in which the 
parties stood to each other. 

King was carrying on a considerable es- 
tablishment in the manufacture of washing- 
machines, with a number of hands in his 
employ and under his direction, and from 
time to time from tfie year 1851 was mak- 
ing and adding improvements thereto. In 
the month of October, 1853, Gedney, at his 
own solicitation and request, was taken by 
said King into the employment— first as a 
draftsman, and subsequently as a general 
foreman— subject, of course, to the orders 
and directions of King, and who it is prov- 
ed by his witnesses did so order and direct 
said Gedney. After the issue of King's pat- 
ent in 1852, the several improvements stated 
in his specification and drawings were made 
in his shop, and in the course of that busi- 
ness, for which he is now claiming a patent. 



KING (Case No. 7,795) 

including the one involved in tliis issue. 

The change asserted hy Gedney is supposed 

by him to consist of a material modifica- 
tion of the improvement claimed by King as 

Ills invention, and which said Gedney has 
particularly stated in his specification as his 
invention. This, if true, was discovered by 
him whilst so occupied by King, and under 
his directions. 

iXr. Osborn, one of the principal witnesses 
of the appellee, and working in the same 
shop as one of the laborers, says he assisted 
in making the patterns for the alteratioiii, 
in the machine on Randall's Island in Feb 
ruary or JIarch, 1S54. The alterations wert 
a four-way valve at the breach end of the 
tub. Instead of its discharging at the end 
of the tub there were pipes leading to the 
front end connected to this four-way valve. 
Gedney was the foreman, and directed the 
making the alterations in the factory. King 
gave him no directions in relation to those 
alterations; he asked him for directions dur- 
ing the time that he was making the altera- 
tions, and his answer was, "I do not know 
anything about it; go to Mr. Gedney." He 
said it was Mr. Gedney's improvement, and 
he knew nothing about it; if it did not work 
it was Mr. Gedney's fault; witness must go 
to him for all insti-uctions. He did not hear 
King give directions to any of the workmen 
in the shop. He has seen King and Gedney 
conversing together at the factory, when 
chalk marks were made upon the floor by 
Gedney to convey to Mr. King the manner 
in which he was going to prosecute the 
work. * * * Conversations between King 
and Gedney when chalk marks were made 
on the floor were of frequent occurrence. 
In those conversations King asked Gedney 
if lie thought that was a better way thaia 
another. Gedney said he thought it was, 
as it would require less repairs; it would 
do better work— more of it— there would be 
less friction; and in a great many other 
points King asked Gedney what was to be 
the form; Gedney chalked it on the floor. 

If this testimony is admitted to be true, 
it must be allowed to be vague and equiv- 
ocal, as it relates to any particular machine 
on Randall's Island, and as it relates mate- 
rially to the invention involved in the issue 
between the parties. So, with respect to 
Gedney's giving directions to the witness, 
Mr. King might have given to Gedney, as 
his foreman, general directions on the' sub- 
ject both of the valve and its arrangement 
and its connection with the pipes and the 
particular form in which it was to be made. 
The suggestion of Gedney, in which he di- 
rected the witness, and of which King was 
unacquainted— this might have been the 
case without Osborn's knowledge, and most 
probably was, as the witness was not con- 
sulted on the occasion; and this might have 
been the particular improvement alluded to 
when King said it was Gedney's improve- 
ment. All this would not be sufficient to 
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have made him the inventor, if the general 
idea was King's. He could only be consid- 
ered as acting as King's servant 

Willard says he does not know who in- 
vented the improvement; that it was in the 
machine on Randall's Island, and consisted 
in the construction of the valve that receiv- 
ed the stream. One morning he had con- 
versation with King about the washing-ma- 
chine; King told him that Mr. Gedney had 
something that was about right; that if the 
improvement was his, he would not be- 
grudge $10,000; this was somewhere about 
the middle of April, 1854, in the shop; the 
improvement, as he understood it, was as 
to the admitting steam into the tub in four 
places, admitting it through a pipe that had 
a valve v^'ith four openings; it went into 
four pipes or tubes placed on the inside of the 
tub, April, 1854. 

Not much credit can be given to the testi- 
mony of this witness. The improvement he 
alludes to was claimed and used by King 
as his own, and without objection from 
Gedney, though with his knowledge, with- 
out being obliged to give anything to Ged- 
ney for it. And further, the witness (Da- 
vid Oaker) says that Willard told him, a 
week after he had given his testimony, if 
King's lawyer had asked him if he would 
swear to it he would have said "No." 

Charles May, one of the workmen in the 
shop, says that in the latter end of Febru- 
ary or March, 1S54, he became acquainted 
with the parties; he was engaged in mak- 
ing the small washing-machine— the copper 
work on it; Fallon worked with him; he 
was partly directed by Fallon and partly by 
Gedney; he has heard Gedney send direc- 
tions to Fallon about his work. * * * The 
same remarks may be made about this tes- 
timony which have been stated as to the 
testimony of Osborn. 

The rules of law sustaining the positions 
laid down by me in relation to the relative 
condition of the parties will be found in 
the books to be "that if the employer con- 
ceives the result embraced in the Invention, 
or the general idea of a machine upon a 
particular principle, and in order to caiTyhis 
conception into effect it is necessary to em- 
ploy manual dexterity, or even inventive 
skill, in the mechanical details and arrange- 
ments requisite for carrying out the original 
conception, in such cases the employer will 
be the inventor and the servant will be a' 
mere instrument through which he realizes 
his idea." Curt. Pat. p. 43. Upon the 
proof, also, the case on the part of the ap- 
pellant appears to me to be veiy sti-ongly 
made out. The commissioner himself says: 
"By the testimony of Henry Fern and John 
Fallon it appears that this last-mentioned 
improvement [the improvement which Ged- 
ney claims] was described to them by King 
in September or October, 1853, and these 
witnesses appear to have regarded it as his 
invention; while on the part of Gedney 
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there is no testimony directly showing him 
to have heen possessed of the same inven- 
tion at so early a date," &c. In addition to, 
and in corroboration of, what the two wit- 
nesses just alluded to have said, and with- 
out including the witnesses objected to on 
the ground of interest, there are J. S. King, 
John H. Conselyer, and George H. Kelly, 
from all of whom a considerable body of 
proof on the part of the appellant has been 
adduced to show that the improvement as 
described particularly by Gedney, and of 
which he claims to be the prior inventor, 
according to the rules before laid down, 
must be ^considered as belonging to King, 
the original inventor, and embraced within 
this general description of his claim, and 
within the particular description contained 
in his specifications and drawings. 

This proof, when compared with the tes- 
timony of Osborn and the other witnesses 
on the part of the appellee, will be found 
directly opposed thereto in all its material 
parts. The statement of facts of which it 
consists shows that Gedney worked under 
the orders and directions, and with the 
sketches or drawings (fui*nished him by 
King from time to time) of the improve- 
ments on said machines, and including sub- 
stantially the one on the machine at Ran- 
dall's Island. His own conduct affords evi- 
dence of such being the case. The laborers 
in the shop with him never heard him pre- 
tend to set up any claim to the invention 
until a few weelts before he knew he was to 
leave the employ of King, although a number 
of the machines, including the one sent to 
Washington for a patent and having this 
improvement on them, as claimed by King, 
were known to him, and were labelled by 
him for the purpose of being sent away. 

From the fullest consideration I have 
been able to give the case I am satisfied, 
and such is my opinion, that said Gedney 
was not the prior inventor of said improve- 
ment as described by him; but that said 
King must be considered as such, and that it 
is embraced and described by him, as above 
stated; and that the commissioner's deci- 
sion as to that must be reversed, and aflSrm- 
ed as to that part of it which is in' favor of 
said King. 
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Case No. 7,796. 

KING V. GORSLINE et al. 
[4 Cranch, 0. C 150.] i 

Circuit Court, District of Columbia. !VIay 

Term, 1831. 
Garsishmest — Drafts Drawn before Attach- 
ment — PitioRiTY OP Payment. 
Drafts drawn by the defendant upon his debt- 
or before attachment are entitled to priority of 

1 [Reported by Hon. William Cranch, Chief 
.Tudge.] 
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payment out of the fund in the hands of the 
garnishee, although the garnishee has no notice 
of such drafts until after attachment served. 
[Cited in Miller v. Hubbard, Case No. 9,574.] 

[Richard] Gorsline owed [Thomas] King, 
and the Chesapeake and Ohio Canal Com- 
pany owed Goi-sline. King issued his attach- 
ment, which was served on the canal company 
on the 20th of August, 1830. The garnishee 
pleaded nulla bona, and it appeared in evi- 
dence that before the issuing of the attach- 
ment Gorsline had drawn iipon the canal 
company, in favor of the Farmers' and Me- 
chanics' Bank, for sundry sums of money 
advanced to him by them on the faith of 
those drafts, but the canal company had no 
notice of them until the day after the service 
of the attachment If they wea-e entitled to 
priority, they exhausted the whole fund. 

Mr. C. Cox, for the Farmers' & Mechanics' 
Bank, cited 1 Chit Bills, 1; Yeates v. Groves, 
1 Ves. Jr. 280; Brooks v. Rogers, 1 H. Bl. 
640; Wakefield v. Martin, 3 Mass. 558; Bac. 
Abr. 260, "Custom of London"; Stevenson 
V. Pemberton, 1 Dall. [1 U. S.] 3; Wood T. 
Roach, 2 Dall. [2 U. S.] 180; Welch v. Mande- 
ville [Case No. 17,371], in this court; Serg. 
Attachm. 80, 81. 

Mr. Wallach, for plaintiff, contended that 
a bill drawn is not an assignment of the 
fund, against attaching creditors, until no- 
tice to the drawee. Mandeville v. Welch, 5 
Wheat [18 "0. S.] 277; Steuart v. West, 1 
Har. & J. 537. 



THE COURT (nem. con.) was of opinion 
that the drafts of the defendant upon the 
garnishees were an equitable assignment of 
so much of the funds of the debtor in their 
hands, and those drafts having exhausted the 
whole fund, the court quashed the attach- 
ments. The question submitted to the court 
was whether the F. and M. Bank had a 
priority, by reason of the drafts of Gorsline, 
received by the bank, but not notified to the 
canal company, the drawees, until after the 
attachments served. 



Case No. 7,797. 

KING V. HAMMOND et al. 

[4 Fish. Pat Cas. 488; Merw. Pat Inv. 110.] i 

Circuit Court, N. D. Ohio. April, 1871. 

Patents — Improvement in Bridges — SiMPLiciTr 
AND Economy of Construction. 

1. Lretters patent for "improvement in bridg- 
es," as reissued to Zenas King, July 30, 18G7, 
examined and sustained. 

2. The channel iron of the King bridge pre- 
sents in a single piece of metal what had been 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
110, contains only a partial report] 
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before accomplished, if at all, only by tbe union 
of several distinct pieces or parts, attended with 
additional expenditure of material and labor. 

3. The patent law [5 Stat. 117] protects sim- 
plicity and economy of construction, as against 
prior complex and expensive combinations. 

[Cited in Grottfried v. Phillip Best Brewing 
Co., Case No. 5,633.] 

This is an action on the case, tried by sub- 
mission before Judge SHERMAN, and brought 
to recover damages for the infringement of 
letters patent [No. 33,384,] for an improve- 
ment in bridges, granted to Zenas King and 
P. M. Freese, October 1, 1861, assigned to 
plaintiff, and reissued to him July 30, 1867 
[No. 2,707]. The invention related to the in- 
ti'oduction of stay plates between the exterior 
plates of a hollow iron girder, and is suf- 
ficiently referred to in the opinion The claim 
of the original patent was as follows: "The 
peculiar formation or configuration of the arch 
A, the same being made to increase gradually 
in its vertical and lateral dimensions from 
the ends A' A" of tlie arch to its center or 
crown, in the manner described, for the pur- 
poses set forth." The claims of the reis- 
sued patent were as follows: "1. The con- 
struction and arrangement of the arch, when 
the same increases gradually in its vertical 
and lateral dimensions from the ends A' A" 
of the arch to its center or crown, substantial- 
ly as and for the purpose set forth. 2. The 
construction and arrangement of the arched 
or curved stay plates or channel irons in com- 
bination with arched bridges, for the purpose 
specified." 

W. H. Burridge and Willey, Cai-y & Terrell, 
for plaintiff. 

Job Abbott and T. K. Bolton, for defend- 
ants. 



SHERMAN, Disti-iet Judge. This is an ac- 
tion at law, brought by the plaintifE, Zenas 
King, of Cleveland, in this district, against 
David Hammond and others composing the 
Wrought Iron Bridge Company of Canton, 
Ohio, for an alleged infringement, by the de- 
fendants, of reissued letters patent granted to 
plaintiff, bearing date July 30, 1867, for an 
improvement in bridges, the original patent 
having been granted to plaintiff and one P. M. 
Freese, October 1, 1861, the said Preese hav- 
ing since assigned his interest to. plaintiff. 

The defendants have filed the general issue, 
with notice of special matter sei'ved on plain- 
tiff under the statute, and the case is sub- 
mitted to the court without the intervention of 
a jury, on the pleadings, depositions, and vari- 
ous exhibits and models. 

This invention, in its main and principal 
features, relates to the channel iron or stay 
plates, so constructed and arranged in relation 
to an arch that the said plates form a vertical 
and lateral support to the bridge, and said 
plates being constructed with a flange or 



rim on one or both sides, so as to have two 
or more, and conforming to the spring or 
sweep of the arch. And in addition, the said 
plates, by means of the flanges, admit of the 
side or top plates being so secured to them 
that a continuity in the structure of tlie bridge 
is attained. The said plates may be so form- 
ed or bent as to be either placed on the side, 
top, bottom, or other parts of the arch, of any 
form, without regard to the outer or Inner 
lines of the arch being parallel. The said 
plate or plates are arched, with a flange on 
one or both sides. 

Tliis being a general description of the in- 
vention as contained in the specification, so far 
as it is nec^sary to consider it as bearing 
on the question of infringement in the present 
case, we find that the second claim granted 
in the patent is for "the consti-uction and ar- 
rangement of the arched or curved stay plate.s' 
or channel irons, in combination with arched 
bridges for the purpose specified," and the 
object of this main and distinguishing fea- 
ture of the invention is stated in the specifica- 
tion as being "to make a bridge of the same 
strength, with less metal than is ordinarily 
used, by distributing the metal in proportion 
to the strain it has to bear, and thus lighten- 
ing the bridge, or to make a much stronger 
bridge by employing the same amount of met- 
al now employed. The importance of tliese 
advantages need not be elaborated, as they are 
well understood." 

It appears that the main defense on which 
the defendants rely is want of novelty; or, in 
other words, it is claimed by the defendants 
that the invention secured by the patent was 
not original with the patentees in the original 
patent, and various prior patents issued in 
foreign countries, and claimed to have been 
there published, and In which it is claimed 
that the substantial features in the invention 
at issue between the parties were anticipated, 
are produced in evidence. If this be so, and 
these foreign patents are found, either all 
or any of them, to have contained the in- 
vention in controversy, and if it further ap- 
pears that said foreign patents had been pre- 
viously described in any printed publication 
in this or any foreign country, then, of course, 
the patent would be void for want of novelty, 
under sections 24 and 25 of the patent laws, 
as now revised and consolidated. 'It does not 
appear to be claimed that this invention was 
in public use, or known or described in this 
country, prior to the application for the origi- 
nal patent. Hence, our inquiry as to the ques- 
tion of novelty is limited to an investigation 
of these foreign patents. 

First, then, on examining the specification 
and drawings of the French patent, dated 
September IS, 1851, granted to Cadiat and 
Ougey, of Paris, for an improvement in the 
consti'uction of bridges, and published in the 
Records of Invention in 1857,1 do not find that 
the channel irons, as described in the King 
patent, 'are contained. The specification and 
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drawings represent what are more familiarly 
known as angle irons, being a separate iron, 
and tlie ofBce of which is to unite two or more 
plates, either at the top, bottom, or side, and 
secured in positions in relation to the said 
plates by means of bolts, rivets, or other 
equivalents. In all forms of this construc- 
tion there is an increased weight of material, 
and requiring additional labor and cost, in- 
stead of a diminution of all these, which is 
accomplished by the King invention. 

The next exhibit referred to is the Eng- 
lish patent, granted to G. F. and J. Jones, dat- 
ed May 11, 1861. But it appears that the 
application of King & Freese, under which 
their original patent was issued, was filed as 
early as 1859. This dispenses with a fur- 
ther examination -of this patent, it being sub- 
sequent in point of date to the King & Freese 
application; but it is plain, by reference to the 
drawings, that this English patent, being for 
armor-plated vessels, does not describe the 
channel irons of the King & Freese inven- 
tion. 

Next in order is the English patent granted 
to George Naysmith, dated September 4, 1848. 
The exhibit of Naysmith's patent shows a 
peculiar construction of plates for floors of 
buildings, the ends of which are supported in 
the walls of the building. The nature of this 
invention, as set forth in the specification ac- 
companying and forming part of the exhibit, 
shows fully that it is inapplicable to making a 
bridge upon the principle as developed in the 
construction embraced m the complainant's 
patent. 

The next is the German patent granted to 
Fairbaim, October 8, 1846. This is substan- 
tially the same in its consti'uction as others 
before mentioned, where angle irons are used 
for connecting plates, by means of rivets or 
bolts, in the construction of bridges. The 
channel iron shown in the patent of the com- 
plainant is not found in this exhibit. And 
the same may also be pertinently said of the 
exhibit, "The Construction of Bridges," pub- 
lished at Stuttgart, Wurtemburg, in 1854, in 
which no channel iron is shown, the plates 
being connected with angle irons, rivets, and 
bolts. 

To sum up my examination of these prior 
alleged inventions, I would say that in my 
judgment they do not, any of tiiem, embrace 
the valuable invention and improvement set 
forth in complainant's patent. The channel 
irons which he describes, I find to be new 
and original with King & Freese, as describ- 
ed in their original application, and properly 
claimed in the reissue. The channel iron of 
the King bridge presents in a single piece of 
metal what had been before accomplished, if 
at all, only by the union of several distinct 
pieces or parts, which was attended with 
gi-eat additional expenditure of material and 
labor, and consequent cost It dispenses with 
angle irons and numerous rivets, and in one 
solid, firm construction, complete in itself, 
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furnishes this essential feature of an iron 
arch bridge. 

It certainly can not be the docti-ine of the 
patent law that an invention, apparently so 
valuable for its simplicity and increased econ- 
omy, should be antedated by more complex 
and expensive combinations, which do not 
contain the essential feature of the King in- 
vention. 

I hold, therefore, it not behag necessary for 
the purposes of this ease to give the patent 
any broader construction, that it is an in- 
fringement to construct arch bridges with 
arched or curved stay plates or channel bars, 
consisting of two flat plates placed edgewise 
and parallel with each other, and two channel 
bars or irons made with flat ribs, with edge 
flange, or flanges on one or both sides at right 
angles to the web, whether said channel bars 
are used vertically or horizontally in connec- 
tion with the plates. On the whole ease, I 
render judgment for the plaintiffs for the sum 
of ?5,3S0, that bemg the amount of damages 
agreed upon in case I should find the issues 
in favor of the complainant 



Case ISTo. 7,798. 

KING V. LOUISVILLE CEMENT CO. 

[6 Fish. Pat. Cas. 336; i 4 O. G. 181.] 

Circuit Court, B. Kentucky. March, 1873. 

Patents— IsFKiNGEMENT — Formai, Alterations. 

1. The inventor of an ordinary machine is, 
by his letters patent, protected against all mere 
formal alterations, and againSt the substitution 
of mere mechanical equivalents, and the inven- 
tor of a mere combination should receive the 
same protection. 

2. If no one can be held to infringe a patent 
for a combination, unless he uses all the parts 
of the combination and the same identical ma- 
chinery as the patentee, then no patent for a 
combination will ever be infringed, on account 
of the ease of making formal alterations. 

3. No one infringes a patent for a combina- 
tion who does not employ all the ingredients of 
the combination; but if he employs all the in- 
gredients, or adopts mere formal alterations, or 
substitutes for one ingredient another, which 
was well known at the date of the patent, as a 
proper substitute for the one withdrawn, and 
which performs substantially the same function 
as the one withdrawn, he does infringe. 

4. A screw rotated in a stationary nut, by 
means of a spur-wheel upon the screw-gearing 
with another, and which is therefore made to 
move longitudinally, is the equivalent of one, to 
which a like movement is imparted by a nut 
made to rotate upon it by means of a pulley 
placed upon the nut and belted to a drum. 

In equity. Pinal hearing upon pleadings 
and proofs. Suit brought upon letters patent 
for an "improvement in baling-presses." 



1 [Reported by Samuel S, Fisher, Esq., and 
here reprinted by permission.] 
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granted to Wendell R. King, December 4, 

1S66, [antedated] Angust 28, 1866, No. 60,196. 

The invention consisted 

in the arrangement, in an 

apparatus, of two presses, ^C^^ i 

operated altei*nately by £:i^§3~A'n 

a single screw, so tliat 

tm-ning the screw in one 

direction, to compress the 

bale in one compartment, 

i"etraets the screw and re- 
leases the bale in the 

other. 
The construction of the 

machine is more fully 

shown in the engi'aving, 

in which A, A, are the 

two compartments; 0, the 

screw; and D, D, the 

followers. The screw is 

turned by the large cog- 
wheel F, keyed upon the 

nut N on the screAv. The 

wheel F is turned by the 

cog-wheel J, upon the 

shaft H, by a crank ap- 
plied at h. When a more 

rapid motion of the screw 
is desired, the shaft H is moved longitudi- 
nally in its bearings, thus throwing the wheel 
J out of gearing with the wheel F, and at the 
same time bringing the larger wheel I into 
gearing with the smaller wheel G, thus pro- 
ducing the motion required. 

The description of the defendant's machine 
will be readily understood from the opinion 
of the court. 

Lewis L. Coburn, for complainant. 
Mr. James and Thomas Speed, for defend- 
ant. 

BAIiLARD, District Judge. This is a suit 
in equity, by which the complainant seeks to 
enjoin the defendant from infringing certain 
lettei-s patent, granted to him by the United 
States, for an improvement in baling-presses, 
and also to recover of the defendant all gains 
and profits realized by it from the unlawful 
making, using, and vending of said improve- 
ment 

The defendant, by its answer, does not 
question the validity of the plaintiff's patent, 
but denies the infringement, and it also de- 
nies that it has ever made any machine of 
the kind referred to in the bill, except the 
one which it is using, or that it has sold any 
whatever. 

The complainant, in his specification, de- 
clares that his "invention consists in the ar- 
rangement, in one apparatus, of two presses, 
which are opei-ated alternately, by a single 
screw, in such manner, that, turning the 
screw in one direction to compress the bale 
in one compartment of the press, retracts the 
follower, and releases the bale in the other 
compartment thereof, so that said bale may 
be readily removed as desired, thus, by said 1 



simultaneous and alternating action, avoid- 
ing all loss of time in operating the press. 

*'The machine is provided with two boxes, 
constructed in all respects alike, having lids 
opening upward, for placing in the boxes 
hair or otlier material to be pressed, and for 
removing the bale when pressed. When the 
press is being opei-ated, the lids are fastened 
down by means of clamps, pins, or other 
suitable means. A screw is aiTanged be- 
tween either end, extending into each of the 
boxes, and each end of the screw is provided 
with a follower, which moves against and 
away from the bale alternately. The screw 
is supported by passing through cross-pieces 
and through collars, through which it has a 
free, longitudinal, sliding motion, but is kept 
from turning by projections, which enter a 
slot, extending horizontally on the screw from 
one end to the other. 

"There is a nut arranged on the screw, and 
on this, nut are keyed two cog-wheels, one 
small and the other large. The nut is turned 
by turning either of these cog-wheels, and 
when the nut is turned, the screw moves 
laterally without turning. 

"In order to turn these cog-wheels, and 
operate the machine, there is a counter-shaft, 
supported in bearings on standards, which 
is supplied with two cog-wheels, one large 
and one small, so arranged that the small 
one engages with the large cog-wheel on the 
nut, and the large one with the small one, 
but they do not both engage at the same 
time. This shaft is made adjustable in its 
bearings, so that either of the cog-wheels ar- 
ranged on it may be brought into gear. 
When the process of compression is com- 
menced, the hair in the box being loose, but 
little power is required, and rapidity of mo- 
tion is desired; but when the compressor has 
proceeded to a given point, increased power 
is desired and slowness of motion. To ac- 
complish these results, the large wheel on the 
counter-shaft is first thrown into gear with 
the small wheel on the nut, when the turn- 
ing of the wheel causes the screw to move 
in the direction of its axis rapidly, and the 
bale in one box to be released, and the loose 
hair in the other to be compressed with cor- 
responding rapidity. After the compression 
is carried to a point when increased power 
is required, the counter-shaft is moved, so 
that its small wheel is thrown into gear with 
the larger wheel on the nut, and the process 
of compression is completed. The screw is 
made to move alternately in the direction 
of each box, by turning the counter-shaft in 
different directions. Being, as before stated, 
provided with a follower at each end, it will 
be readily seen how, while one bale is being 
compressed in one box, the compressed bale 
in the other box is being released, and how, 
by having a double-train gearing, speed can 
be exchanged for power and power for speed, 
as desired." 

The complainant does not claim any of the 
separate pai-ts of this machine. He claims 
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only the comlJination of the gearing with the 
screw and the boxes, when constructed and 
operating, substantially as described. The 
machine used by the defendant, like that of 
complainant, is provided with two boxes, a 
screw between and extending with each box, 
and a gearing, by which the slow and rapid 
motion is obtained. The same result, sub- 
stantially, is accomplished by each machine; 
but in the defendant's machine, the screw, 
instead of sliding, first, in the direction of 
one box, and then in the direction of the 
other, revolves, and this is accomplished by 
having nuts, or female screws, firmly se- 
cured on the inner heads of both boxes, and a 
suitable gearing. The gearing consists in a 
small wheel, fastened firmly to a blank space 
on the screw, which is connected by means 
of a belt with a large drum or wheel, and a 
large wheel provided with spokes, like a pilot- 
wheel, which is also firmly attached to the 
blank space on the screw. When the rapid 
motion is required at the beginning of the 
compression, the large wheel, or drum, is 
geared to the small wheel on the screw, and 
when increased power is required, the large 
wheel is used. Now, it occurs to me as ob- 
vious, that the large wheel, or drum, geared 
by means of the belt to the small wheel, in 
defendant's machine, is nothing but a me- 
chanical equivalent for the large wheel gear- 
ed to the small wheel, in complainant's ma- 
chine, and that the large pilot-wheel in de- 
fendant's machine is a substantial, mechani- 
cal equivalent for the small wheel geared to 
the large wheel in complainant's machine. 
The drum-belt and small wheel of defend- 
ant's machine, operating in conjunction, per- 
form precisely the same function as the large 
wheel-cogs and small wheel of complainant's 
machine, and, in fact, involve the same me- 
chanical powei-s. So, also, the large pilot- 
wheel of defendant's machine performs the 
same mechanical functions as the large wheel 
operated by the small wheel in complainant's 
machine. The mechanical power in each is 
the same. Increased power being desired, 
the mechanical device employed in each ma- 
chine to accomplish this result, is a lever of 
increased length. .It certainly can make no 
difference, that in the one case the power is 
applied directly to the end of the lever, and 
in the other tliat is is applied to the same 
point by means of appropriate gearing. 

Nor can I perceive any difEerence between 
the mechanical function performed by the 
screw in one machine, and that performed by 
the screw in the other, or any substantial dif- 
ference in their mode of operation. In each 
machine, the screw moves, in the line of its 
axis, alternately towaa-d the boxes, and, 
tliough in the one machine it revolves, and in 
the other slides, I can not see that this makes 
any mechanical difference. 

In the one it revolves, because the wheel 
to which the power is applied is firmly at- 
tached to the screw, and the screw worlts 
and moves in and through nuts, which are 
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stationary; in the other, it is prevented from 
revolving by means of projections into a slot 
on the screw, but the screw works and moves 
because it is operated upon by a nut, which 
revolves. There is not a particle more of ap- 
parent or real difference between these me- 
chanical devices, than may be seen by the 
operating of a screw with a single nut. If 
the nut be held stationaiy, and the screw 
turned, the screw will move through the nut, 
and project beyond; on the other hand, if 
the screw be held stationary, and the nut 
turned, the nut will move, and cause the 
screw to project beyond it, precisely at it did 
before. The result is the same, and the me- 
chanical operation is the same, in each case. 
It is hardly necessary to add, that the me- 
chanical powers employed in both of the ma- 
chines have been long knownj and that it was 
hardly necessary to prove what the testimony, 
however, does establish, that it would occur 
to the merest tj^ro in mechanics that a sub- 
stitution of tlie gearing employed in defend- 
ant's machine for the gearing employed in 
complainant's, would enable him to accom- 
plish the same results which complainants 
do. If he would substitute strictly mechani- 
cal equivalents, it is obvious he would pro- 
duce the same result, and by an operation 
really similar, though somewhat disguised. 

The question then is, the complainant's pat- 
ent being admitted to be valid, though it is 
for a combination, can the defendant avoid 
the charge of infringement, by substituting 
in lieu of some of the parts of the combina- 
tion, well-known mechanical equivalents? I 
am quite clear that he can not, both on prin- 
ciple and authority. It is not to be disputed 
that the inventor of an ordinary machine is, 
by his letters patent, protected against all 
mere formal alterations and against the sub- 
stitution of mere mechanical equivalents. 
Why should not the inventor of a new com- 
bination receive the same protection? If he 
can not, then will his patent not be worth 
the parchment on which it is written. 

If no one can be held to infringe a patent 
for a combination, unless he use all the parts 
of the combination and the same identical 
machinery as that of the patentee, then will 
no patent for a combination ever be infrin- 
ged; for certainly no one capable of operating 
a machine could be incapable of adopting 
some formal altei-ation in the machinery, or 
of substituting mechanical equivalents. No 
one infringes a patent for a combination who 
does not employ all the ingredients of the 
combination; but if he employs all the in- 
gredients, or adopts mere formal alterations, 
or substitutes for one ingredient another 
which was well known at the date of the 
patent as a proper substitute for the one 
witlidra-wn, and which perfoi-ms substantial- 
ly the same function as the one withdrawn, 
he does infringe. 

In the case of Gould v. Rees, reported 15 
Wall. [82 U. S. 1S7], the supreme court say: 
"Bona fide inventors of a combination are as 
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much entitled to equivalents as the inventors 
of other patentable improvements; by -which 
is meant that a patentee in such a case may 
substitute another ingredient for any one of 
the ingredients of his invention, if the in- 
gredient substituted performs the same func- 
tion as the one omitted, and was well known 
at the date of his patent as a proper substi- 
tute for the one omitted in the patented com- 
bination. And it is clear that an alteration 
in a patented combination, which merely sub- 
stitutes another old ingredient for one of the 
ingredients in the patented combination, is 
an infringement of the patent, if the substi- 
tute performs the same function, and was 
well known at the date of the patent as a 
proper substitute for the ingredient." This 
authority, it seems to me, is entirely con- 
clusive of this case, and it is hardly worth 
while to refer to other decisions, but the 
opinion of the same court, in the ease of Sey- 
mour V. Osbonie, 11 Wall. [78 U. S.] 555, 
and of Judge Sawyer, of the circuit court of 
the United States for the disti-ict of Cali- 
fornia, in the case of Carter v. Baker [Case 
No. 2,472], may be consulted. 

I have not examined minutely the testi- 
mony of the expei-ts produced by the re- 
spective parties in this case, because I do not 
oi-dinai'ily attach much importance to the 
opinions of witnesses so produced. I find 
them generally advocates of the party pro- 
ducing them. I have rarely ever derived any 
assistance from an expert who was not sum- 
moned and examined on the suggestion of 
the court itself; but in this case I have not 
referred to tlieir testimony, chiefly because 
the nature of the complainant's invention 
and the operation of botli his and the defend- 
ant's machines ai-e so easily understood that 
assistance has not been needed- 
Being of the opinion that the machine used 
by defendant is a clear infringement of com- 
plainant's patent, I shall direct a perpetual 
injunction, and give a decree for costs; but 
as complainant has offered no proof touching 
the damages, and they must be small, I shall 
direct no inquiry concerning them. 
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KING V. MATJDELBAUM. 

[8 Blatcbf. 46S; 4 Fish. Pat. Cas. 577.] i 

Circuit Court, S. D. New York. June 9, 1871. 

Patents — Isiprovejient in Fluting Machines — 

Infringement. 

1. The re-issued letters patent granted to 
George E. King, June 23d, 18C8, for an "im- 
provement in fluting machines," and the re-is- 
sued letters patent granted to him, on the same 
day, for an "improvement in fluted puffing," are 
valid. 

2. The inventions covered by those two pat- 
ents, described. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
The syllabus and opinion are from 8 Blatcbf. 
468, and the statement is from 4 Fish. Pat. Cas. 
577.] 



3. Fluted trimming made in accordance with 
letters patent granted to Lehman H. Maudel- 
baum, December 1st, 1868, for an "improvement 
m fluted trimming," is an infringement of the 
patent to King secondly above named. 

4. The plaintiff claimed an arched guide, in 
conabmation with fluting rollers. The defendant 
used the same combination, changing, however 
the position of the arched guide; but the guide 
operated in the same way as the plaintiff's 
guide, to produce, in combination with the roll- 
ers, the same result that the plaintiff produced: 
Edfl, that the defendant's machine infringed the 
plaintiff's patent. 

[Cited in Kursheedt v. Werner, Case No. 7,- 
947.J 

[This was a bill in equity, filed to restrain 
the defendant [Lehman H. Maudelbaum] 
from infringing lettei-s patent [No. 02,492] for 
"improvement in fluting machine," granted to 
George B. King, February 26, 1SG7, and re- 
issued in two divisions, one numbered 3,000, 
for "improvement in fluting machine," and 
one numbered 3,001, for "improvement in 
fluted puffing," both dated June 23, 1SG8. 
The machine consisted of two rollei-s mesh- 
ing together in certain portions of theirperiph- 
ei7, and havmg curved guides to present 
the material in a proper manner, and press- 
ing arms which fitted depressions in the x-oll- 
ers. The claim of the origmal patent and of 
reissue 3,000 was as follows: "The guide E, 
consti-ucted with one or more cui-\'ed or 
arched portions a', in combination with suit- 
able fluting roUei-s, substantially as herein 
set forth, for the purpose specified." The 
claim of reissue 3,001 was as follows: "The 
within described puffing as a new article of 
manufacture, the same being formed by 
crinkling, gathering, or irregularly waving 
one portion of the strip of muslin or other 
material, simultaneously with fluting it along 
the edges of such portion as at g, and fonn- 
ing flattened borders or portions h, outside 
of the flutes, or between two next adjacent 
rows of them, to receive stitching, substan- 
tially as specified." The defendant was man- 
■Ufaeturing fluting under lettei-s patent for 
"improvement in fluted trimming," granted 
to him December 1, 18G8. In the fluting de- 
scribed in this patent, the row or rows of 
large flutes were bounded on either side by 
parallel rows of small flutes having marginal 
flattened bordei-s. The claim was as folloAvs: 
"The with n deserited compomd fluting m d.^ 
of muslin, or other suitable material, and 
composed of large, regularly formed flutes 
c c, divided by straight line depressions e e, 
and bounded on either side by more numer- 
ous and smaller flutes b b, having flattened 
borders a a, exterior to them, substantially 
as shown and described."] 2 

[For drawings of reissued letters patent 
Nos. 3,000 and 3,001, see Case No. 7,809.] 

Clarence A. Seward and Stephen D. Law, 
for plaintiff. 

Edwin W. Stoughton and Charles B. 
Stoughton, for defendant. 

2 [From 4 Fish. Pat. Cas. 577.] 
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BLATCHFORD, District Judge. This suit 
is founded on two letters patent, granted 
to tlie plaintifE June 23d, 1868, reissues of 
original letters patent, granted to him Febm- 
aiy 2Gtli, 1867. One of them, reissue No. 3,- 
000, is for an "improvement in fluting ma- 
chines." The other, reissue No. 3,001, is for 
an "improvement in fluted puffing." 

The specification of reissue No. 3,000 says: 
"This invention is designed for making puff- 
ing, applicable to shirt bosoms, trimming, or 
other purposes of dress, in which the article, 
us it issues from the machine, is (without 
having recourse to laimdering) delivered in a 
complete form, either singly, or in two or 
more series or rows, composed of flattened 
borders, with flutes, running along their in- 
ner edges, and puffed or crinkled surfaces be- 
tween the flutes. The invention consists in 
a guide, consti-ucted with one or more curved 
or arched portions, in combination with one 
or more suitable fluting-roUers, whereby the 
material, in passing through the machine, is 
fluted, and contracted laterally, as it were, 
or drawn up between the flutes, to produce 
the required crinkled surface or surfaces in 
the puffing." The puffimg made is formed of 
strips of any suitable fabric, and of a width, 
when finished, nearly or quite equal to the 
length of the fluting-roUers. It has longi- 
tudinal portions which are fluted transversely, 
to the length of the strip; also, longitudinal 
poilions in which the fabric is pressed flat, 
and through which longitudinal rows of 
stitching are formed, to render permanent 
the conformation of the puffing; and longi- 
tudinal portions which ai-e intended to be 
wider than the other longitudinal portions, 
and are puffed or crinkled in such manner as 
to have an in*egular, -wavy surface. In or- 
der to form these several portions of the puff- 
ing, each of the fluting-rollers, which are two 
in number, is formed with as many annular 
or circumferential seiies of grooves and flutes 
as there are fluted portions in the finished 
puffing; and with as many smooth, narrow, 
annular faces as there are flattened portions 
in such puffing; and with as many compara- 
tively broad portions as there are puffed por- 
tions in such puffing. Bach of such parts of 
the rollers is of the same width as that por- 
tion of the completed puffing which it is de- 
signed to shape; and such comparatively 
broad portions are of such diameter, that, 
when the two rollei-s are in proper position, 
those on one roller will be situated at such 
distance from those on the other roller, that 
no considerable pressure will be exerted on 
the fabric as it passes between them, and 
between the several series of grooves and 
flutes on one roller which gear into those up- 
on the other roller. A presser is arranged in 
connection with each paur of the narrow an- 
nular faces, to press flat the portion of the 
fabric which has passed between such faces. 
The fluting-rollers being set with their axes 
horizontal, an inclined guide is arranged in 
front of the lower roller. This guide is com- 
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posed of two pieces of sheet metal, one se- 
cured over the other, with such a space be- 
tween them as to permit the passage of the 
fabric through such space. Those parts of 
the guide which are in front of the compara- 
tively broad portions of the rollers (such por- 
tions being plain, cylindrical surfaces) are 
curved upward, or arched transversely, in 
such a manner that the width of the fabric 
passed between each pair of such portions 
will be greater, if stretched out to its full 
extent, than the width of each of such por- 
tions, so that the fabric will, by means of 
such increased width, be crinkled or puffed in 
passing between such portions. By the op- 
eration of the machine, those parts of the 
fabric which pass between the several oppo- 
site series of grooves and flutes, in the two 
rollers, are fluted. Those parts which pass 
between the smooth, narrow, annular faces, 
are formed into gathers, by the fluting of the 
fabric at the sides or edges thereof, and are 
then pressed flat by passing under the press- 
ers. Those parts of the fabric which pass 
through the cm-ved or arched parts of the 
guide, being, if stretched to their full width, 
wider than the width of the comparatively 
broad portions of the rollers, and being also 
gathered by the fluting formed at their sides 
or edges, assume a crinkled or puffed form as 
they pass between such comparatively broad 
portions of the rollers, the distance between 
such opposite portions being such that no 
pressure is exerted upon the fabric passing 
between them, beyond that required to press 
the convex surfaces- thereof downward to a 
sufficient degree to insure the shaping there- 
of into the puffed condition. Tiie puffed por- 
tion is between two strips of flutes, and the 
flattened portion is between two strips of 
flutes. The extent to which the mata-ial 
will be contracted laterally, or drawn up, be- 
tween the flutes, will be governed by the ex- 
cess In length, in transverse section, of the 
arched portions of the guide over a straight 
line or straight lines connectmg such arched 
portions at their base. By these means, the 
fluted puffing is brought into the form re- 
quired in the finished article, without the ne- 
cessity of washing it in order to bring the 
puffiing into such form. To complete the puff- 
ing, longitudinal rows of stitching are formed 
ui its flattened parts, to retain it in shape, 
and it may be divided longitudinally in such 
parts. The claim of the patent is as follows: 
"The guide E, constructed with one or more 
curved or arched portions, a', in combination 
with suitable fluting-rollers, substantially as 
herein set forth, for the purpose specified." 

Reissue No. 3,001. is for the puffing before 
mentioned, as an article of manufacture.- The 
specification of that reissue says: "My inven- 
tion consists in the production, as a new ai*- 
ticle of manufacture, of a puffing, applicable 
to shirt bosoms, trimming, or other purposes 
of dress, in which the completed article, prior 
to laundering or washing, is made up of ei- 
ther a single row, or two or more parallel se- 
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ries or rows, each consisting of flattened bor- 
ders, with flutes running along their inner 
edges, and a puffed, or gathered, or crinkled 
surface or surfaces between the flutes." The 
puffing is then described, as in re-issue No. 
3,000, and it is stated that it may be made 
by the machine described in such re-issue. 
The claim is as follows: "The within de- 
scribed puffing, as a new article of manufac- 
ture, the same being formed by crinkling, 
gathering, or irregularly waving one portion 
of the strip of muslin, or other material, si- 
multaneously with fluting it along the edges 
of such portion, as at g, and forming flat- 
tened borders or portions, h, outside of the 
flutes, or between the two next adjacent rows 
of them, to receive stitching, substantially as 
specified." It appeai-s clearly, from the spec- 
ification, that the puffed or gathered or crin- 
kled or wavy portions of the article are to 
be such as would be formed by means of an 
arched guide, which causes the width of the 
material which passes through the arched 
guide to be gi-eater than the width of the 
part of the roller which is opposite to the 
arched guide, and between the fluted portions 
of the roller. 

The defendant has made and sold trim- 
ming such as is described and represented in 
letters patent granted to him, December 1st, 
186S, for an "improvement in fluted trim- 
ming." It is claimed that he has made such 
trimming by a machine which infringes re-is- 
sue No. 3,000, and that the manufacture and 
sale of such trimming is also an infringement 
of re-issue No. 3,001. 

The defendant's machine has two rollers 
furnished with smooth, nan-ow annular por- 
tions, and wath grooved and fluted portions, 
as in the plaintiff's machine. But, instead of 
having smooth, cylindrical portions, to form, 
in connection with the arched guide exterior 
to the roUex-s, the crinkled part of the puff- 
ing, the defendant has transfen-ed the arched 
guide to one of the rollers, by placing there- 
on, on the portion between the fluting in- 
strumentalities on that roller, knobs or but- 
tons, which form a series eircumferentially 
around the roller, and have between each two 
of them a depression. The exterior surfaces 
of these knobs or buttons perform the same 
office as the arched portions of the plaintiff's 
guide, and cause a greater width of fabric to 
be taken up and passed through over the 
knobs or buttons, than the width of the base 
of the knob or button in a straight line be- 
tween the two adjacent fluted portions of the 
roller. The material is contracted laterally, 
or drawn up, between the flutes, in propor- 
tion to the excess in length of the arched ex- 
terior ti-ansverse surface of the knob or but- 
ton over a straight line connecting such 
arched surface at the base of the knob. There 
are, on the other roller, depressions matching 
the knobs. The plaintiff claims, in substance, 
a curved or arched guide, in combination 
with suitable fluting rollers, to contract the 
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material or draw it up laterally between the 
flutes, BO that there shall be, in the finished 
fabric, a greater width of material than the 
width on the roller, in a straight line, be- 
tween the two fluted portions of the roller, 
in a line parallel to the axis of the roller, 
and so that such greater width of material 
shall thereby have given to it a crinkled or 
puffed or wavy conformation. The defend- 
ant has the arched guide in combination with 
the fluting rollei-s. He has merely changed 
the position of such guide. It operates in 
the same way as the plaintiff's arched guide, 
to produce, in combination with the rollers, 
the same result that the plaintiff produces. 
In the puffing or trimming produced by the 
defendant's machine, the material which 
passes over the knobs is crinkled by the op- 
ei'ation, and the two machines produce puff-^ 
ings which are substantially identical in ap- 
pearance and structure. The fact that the 
defendant does not continue his arched eleva- 
tion unbroken around the circumference of 
the roller, but breaks it by depressions, makes 
no difference. Where the knobs are, there 
he avails himself of the plaintiff's invention. 
So, too, the trimming made by the defend- 
ant is an infringement of re-issue No. 3,001. 
The fact that the crinkling or waving is not 
continuous, but is broken, according to the 
depressions between the knobs in the ma- 
chine, while the fluted portions and the flat- 
tened portions are continuous, does not de- 
stroy the substantial identity of the trimming 
with that described and claimed in the plain- 
tiff's patent. 

Nothing that has been put in evidence by 
the defendant affects the novelty or validity 
of either one of the plaintiff's patents. None 
of the prior machines produced, or could pro- 
duce, a puffing or trimming having the pecul- 
iar structure and characteristic of the plain- 
tiff's puffing, in respect to the increased width 
of material in the crinkled portion, and none 
of them had the arched guide, or any equiva- 
lent therefor, in operation or effect. As to 
the machine made by F. & 0. Wuterich, in 
1854, for Zulzer and Adler, to make bonnet 
linings shaped like a half-moon, by means 
of one metal conical roller and one paper con- 
ical roller, it could not have made the puffing 
which the plaintiff makes by his arched guide. 
It was a stamping or embossing machine. 
Nor is it shown that any such puffing, in 
structure, as that of the plaintiff existed be- 
fore his invention, whether made by machin- 
ery or by hand— that is, puffing in which the 
crinkled portion is such as would be formed 
by an arched guide taking up an excessive 
width of material. 

There must be a decree for the plaintiff, for 
a perpetual injunction and an account of 
profits, as to each of his patents. 

[For other cases involving this patent, see 
Kursheedt v. Werner. Case No. 7,947; King v 
Werner, Id. 7,809; Werner v. King, 90 U. S. 
218.] 
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Case K"©. 7,800. 

KING et al. v. OHIO & M. RY. CO. 

ALSO THREE OTHER OASES. 

[7 Biss. 529; 9 Ohi. Leg. News, 401; 16 Alb. 
Law J. 165; 23 Int. Rev. Ree. 286; 25 Pittsb. 
Leg. J. 10; 2 Gin. Law Bui. 199.] i 

Circuit Court, D. Indiana. Aug- 1, 1877. 

Contempts — Inteufehesce with Pkoperty in 

Custody of a Receiver— Summary Pds- 

ishmest op Rioters. 

1. A receiver being an officer of the court, 
wliose duty it is to protect the property and 
operate the roads under the direction and order 
of the court, the property thus placed in his pos- 
session is considered as property belonging to 
the court, and entitled to its protection. • 

2. In proceedings for a contempt, the court 
can proceed in a summary manner, and the ac- 
cused is not, of right, entitled to a trial by jury. 

3. Where the offense is clearly proved the 
court will proceed summarily to punish an of- 
fender. 

4. Interference with the running of railroad 
trains is an offense public in its character. 

[This was a suit by Jobn King, Jr., and 
others against the Ohio & Mississippi Rail- 
way Company and several other defendants.] 
The Ohio & Mississippi Railway Company; 
the Indianapolis, Bloomington & Western 
Railway Company; the Indianapolis, Cin- 
cinati & Lafayette Railway Company; the 
Loganspoit, Crawfordsville & Southwestern 
Railway Company were, in the month of 
July, 1877, in proceedings of foreclosure of 
mortgages against them respectively, in the 
possession of receivers acting under the au- 
thority of the court, and required to operate 
the railways. During the strikes of the lat- 
ter part of July, the ti-ains of these various 
railways ceased for a time to run— a mob 
of strikers and others combining to stop 
them by force— of the Ohio & Mississippi 
Railway Company at Vincennes, of the Lo- 
gansport, Crawfordsville & Southwestern 
Railway at Terre Haute, and of the two oth- 
ers at Indianapolis. The court, on informa- 
tion of the facts, issued orders to the mar- 
shal, in aid of the receivers, requiring him 
to prevent all disturbance of their posses- 
sion, and to use his authority, as marshal, 
under the law, to enable them to operate 
the roads, and due notice was given at Vin- 
cennes, Terre Haute and Indianapolis, of the 
fact that these railways were in the custody 
of the comt, and that there must be no in- 
terference with the possession. Several per- 
sons were, on complaint duly made, attached 
as for contempt of the authority of the court, 
and disobedience of its orders at Vincennes, 
Terre Haute, and at Indianapolis,, and a 
hearing took place before the circuit and 
district judges. By agreement, the witness- 
es as to the facts, and the defendants, were 
heard orally in court Some of the defend- 
ants admitted the offense, but the court 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 16 Alb. Law J. 
105, contains only a partial report.] 
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heard the facts, whether in aggravation or 
mitigation. The facts occurring at each 
place were substantially the same: A crowd 
or mob of strikers and others assembled 
at the depot, took possession, and diu-ing a 
part of the week of 22d-28th of July last, 
by force or intimidation arrested the run- 
ning of trains. The employes of the receiver 
were by force or threats internipted in the 
discharge of their duty. At Indianapolis, 
this was done hy persons not connected with 
either of these roads there operated by re- 
ceivers. There seemed to be some sort of 
oi-der in their lawlessness. There was no 
direct damage done to property, but traffic 
was suspended for some days, the freight 
trains entirely, and the passenger trains 
more or less. They seemed willing to allow 
the postal cars to proceed, and they went 
on, with more or less interruption. The 
mob, headed by a committee, of which many 
of the defendants were members, assumed 
and held absolute control for a time over 
engines, cars and depots, and issued their 
orders whether passengers should be suffered 
to proceed (at times majdng an exception 
in favor of women and children), and wheth- 
er there should be express matter, passen- 
gers or freight trains sent; in short they 
used the property as their own. Switchmen 
became general freight agents, firemen man- 
agers, and brakemen superintendents. After 
several efforts of the marshal at Indianapo- 
lis, the strikers surrendered the trains to 
the receivers, and they were run as usual. 
At Vincennes and at Terre Haute the trains 
were not regularly resumed till just before 
or at the time the United States troops ap- 
peared to enforce the authority of the court. 
It appeared by the testimony of witnesses, 
and the admissions of the defendants, that 
they all, except Reeves and Sayre, had been 
more or less active in taking the property 
from the control of the receivers. By the 
judiciary act of 1789 [1 Stat. 73], the courts 
of the United States had the power to pun- 
ish by fine or imprisonment, at the discre- 
tion of the court, all contempts of their au- 
thority in certain cases. This was modified 
in 1831,1 and the contempts for which per- 
sons are punishable, were restricted to the 
misbehavior of any person in their presence, 
or so near thereto as to obstruct the admin- 
istration of justice, to the misbehavior of 
any of the officers of the courts in their 
official transactions, and to the disobedience 
oi' resistance by any such officer, or by any 
party, juror, witness, or other person, to 
any lawful writ, process, order, rule, decree, 
or command of the coiu'ts. 

[The court held, as in the case of Secor 
V. Toledo, P. & "W. R. Co. [Case No. 12,605], 
that the decree of the court appointing a 
receiver of a railroad, and authorizing and 
requiring him to take possession and to 
operate the same, was exclusive of all other 

1 Rev. St. U. S. § 725. 
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persons; tliat it was a matter of public rec- 
ord, of whicli all persons were to taJie no- 
tice; and that it was a command to all un- 
-jiuthorized persons not to disturb the pos- 
session of the receiver; that the property 
was in the control of the court through its 
officer; that it was like property in* the 
hands of the marshal under a writ of execu- 
tion or replevin; in each case the authority 
of the court operating upon it; that it was 
the duty of the court to protect the receiver 
in executing its orders, in case he should 
be disturbed in the possession, and that the 
special orders and process issued in these 
cases were only in pui'suance of the obliga- 
tions imposed by law on the court; and that 
the forcible possession taken by the de- 
fendants, and their intimidation of the em- 
ployees of the receivers, were a disobedi- 
ence of the decree and orders of the court, 
and consequently a contempt of its author- 
ity.] 2 

Nelson Trusler, for the United States. 

Benj. Harrison and C, A. Beecher, for 
receiver OJiio & M. Ry. Co. 

J. W. Gordon and O. W. Fairbanks, for 
receiver Indianapolis, B. & W. Ry. Co. 

A. W. Hendricks, for receiver Indianapolis, 
0. & J J. Ry. Co. 

Charles M. Osborne, for receiver Logans- 
port, O. & S. W. Ry. Co. 

A. G. Porter, William Herod, and Ferd. 
"Winter, for defendants. 

DRUMJIOND, Circuit Judge. We have 
spent several days in examining the testi- 
mony concerning the interference by parties 
who have been brought before the eom-t with 
the property in its custody. Fom* railroads, 
under the orders of the court, were placed in 
the possession of receivers. They became of- 
ficers of the court, whose duty it was to pro- 
tect the property and operate the roads un- 
der the direction and order of the court The 
property thus placed in their possession is 
considered as property belonging to the court, 
and of course entitled to its protection by all 
the means which are at the disposal of the 
eom-t; and the court, being a national court, 
has a right to call upon the nation, as such, 
to enforce its orders. 

The court is the trustee of the property for 
the purpose, while foreclosure suits ai'e pend- 
ing affecting it, by which it is to be sold and 
turned over to those who are legally entitled 
to it. While it is thus temporarily in posses- 
sion of the court, the court would fail of its 
duty which it owes to the ultimate owners of 
the property, and which it owes to the nation 
as such— if it were wanting in any respect in 
the use of those means which it had the right 
to employ for its protection. 

1 hardly think the testimony in the case of 
Mr. Sayre is sufficient to warrant the com-t 
in punishing him for contempt. It will be rec- 
ollected tliat we proceed in a summary man- 

2 [From 9 Chi. Leg. Xews, 401.] 
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uer. The party is not, of right, entiUed to a 
trial by jury. He is charged with an offense 
against the court. Wherever such an offense 
is committed, it may become the duty of the 
court to punish the party thus guilty, but the 
court never wiU in a doubtful case, in this 
summary way punish any person. It must al- 
ways be a case free fi-om doubt; where the 
overt act is clearly and distinctly proved. In 
this case it is quite clear that there was a 
certain understanding between Mr. Sayre 
and many— perhaps a large number of the 
strikers— that he sympathized with them in 
the object which they had in view; that he 
was willing to aid and co-operate with them 
to a certain extent; but whether or not he 
desired to go so far as directly to Interfere 
with the operation of any of the railroads, 
and particularly with the railroads within 
the control of this court, does not clearly ap- 
pear. He is therefore entitled to the benefit 
of the doubt which exists in the case. It is 
manifest, however, that while the proof is 
not so distinct upon the point as to justify 
the court in punishing him, that he was not 
doing his duty in the premises, considering 
his position as secretary of the societ:^^ to 
which he belonged, many of whose members 
were undoubtedly engaged in this strike, and 
perhaps some of them in interference with 
the property ha the custody of the court 
What took place in the street when citizens 
were passing and he stopped them, and 
when he showed a peculiar favor to the 
strikers, is a most suspicious circumstance, 
and there are many other circumstances of a 
suspicious character developed in the evi- 
dence; but still he may have the right to say 
that his only connection with the sti-ikers 
was to go so far as to cause the men to cease 
from work, and not to interfere directly with 
the running of trains, the latter of which and 
consequent disobedience of the orders of the 
court, is the only offense of which we can 
take cognizance. 

It may be a question whether or not a 
court, under circumstances like those in 
which this court is placed, would have the 
right to punish a man as for a contempt who 
was interfering with those who were in the 
employ of a raih-oad, and tiying to dissuade 
them from the performance of then- duty, but 
that gi-ound is so doubtful, even if it were 
established, that Sayre did thus interfere, and 
did thus persuade the men to abandon their 
duty by leaving their trains, that we do not 
choose to occupy it, so that on the whole, 
Sayre will be dischai-ged; but there are so 
many suspicious facts the com-t will require 
him to enter into a recognizance for his good 
behavior, and to secure his non-interference 
with any property of the coui-t for twelve 
months to come. 

It may be that the other defendants had 
come grievances against their employers. 
That is a question into which we need not en- 
ter. In the present aspect of the case, I can 
only say this; That these receivers, being the 
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officers of tbe court, if any wrong were done 
bj- them to any of the employes of the roaa, 
the court is always open to hear those griev- 
ances, consider them and instruct the receiver 
to do complete justice to aJl the employes. 
So far ui relation to the employes of the 
roads that are thus in the possession of the 
court: As to the employes of other raih'oads 
with which this court has no concern, of 
course, we cannot interfere. But, admitting 
that these defendants had grievances against 
the railroads, how are they to be redressed 
or removed? That is a very serious question. 
Are they to be removed by force, by violating 
the laws of the country, by interfering with 
so many of its business relations as must 
necessai-ily follow any obstruction of the 
operations of the roads? Is this the way in 
which grievances are to be redressed? Are 
we not aU citizens of a common countiT? Do 
we not all deshre to stand by the law? Is 
not the law ample to protect the rights of aU? 
These defendants, under the belief that 
wrongs had been done to them by the rail- 
road ofacials, entered into a combination to 
right these wrongs, real or imaginary, by 
stopping the trains. That this was a gi-eat 
wrong will appeai* when we apply such a 
principle to any of the business relations of 
life. Suppose the employes of the various 
departments of business in this city should 
think that their employers did not pay them 
adequate wages, and should combine togeth- 
er, and requure all persons thus employed to 
cease their employment, and so put a stop to 
all departments of business, to the stores, to 
the manufactories, to everything of that kind. 
Would that be right? "Would it not be a 
great wrong for persons thus to do? Sup- 
pose in seed time the farm hands throughout 
a lai-ge section of this state should come to 
the conclusion that the farmers did not pay 
them wages enough, and should combine to- 
gether and go around to the various farms 
and requu-e the hands to stcike, and prevent 
in this way the planting of seed? Suppose 
during harvest they should do the same 
thing— and prevent the farmers from har- 
vesting their grain, com or products of the 
soil? Would that be right?' Would not it 
be a great wrong? And yet that would be 
the same thing in principle, as these railroad 
employes have done in this case, and through- 
out the country within the last two weeks. 

It is not in this way that in the various re- 
lations of life any of the different classes of 
the community can have their wrongs righted. 
If I understand the object of these strikes 
it was to compel the railroad officials, by 
force, namely, by suspending the operations 
of the trains, to pay them those prices that 
the strikers thought they were entitled to 
receive. If there is anything that is an 
axiom, a truth universally admitted to be 
correct, it is this: that we cannot by law fix 
the price of a bushel of wheat, or a barrel 
of flour, or of a piece of domestic, or of a 
horse, or of any such thing. These are to be 



regulated by the supply and demand, by the 
wants of the community. It is very much 
so with labor. We cannot say by law that 
the laborer shall have just such a price for 
his services. We cannot say by law that a 
fireman, or a switchman, or a conductor, 
shall have such a price, and so on. Through- 
out all the various classes of railroad em- 
ployes those are matters to be regulated by 
the necessity for the labor. It is so with 
everything: and so every class of the com- 
inunity must receive compensation for sei-v- 
ices perfoimed, whether it be railroad men, 
clerks, superintendents, lawyers, doctors, 
merchants, or whatever they may be. Wheth- 
er performed or for how much must be set- 
tled by the parties themselves. In the case 
of labor, between the man who seeks the 
employment and a man who wants to employ 
him, it is a matter of agreement, and must 
always be. Therefore, it may as well be 
impressed upon these defendants, as upon 
aU other persons, that it is not possible that 
they can say precisely how much they shall 
have for the service they perform; they have 
no right to dictate to their employers what 
they shall receive, nor has the employer any 
right to dictate to them what he shall give. 
It is a matter of common bargain and agree- 
ment, and unless it can be settied in this 
way we have to destroy all the relations of 
life. , ^ 

You cannot go into the store of a merchant 
in this city and say, I will give you such a 
price for an article, and leave the money and 
remove it from the store. No; the owner of 
the article has a right to say what he will 
take for it, as well as the purchaser what 
he will give, and unless they agree the arti- 
cle must remain there. 

When these railroad employes sought in 
this way to force those who employed them 
to pay a particular price, they were guilty 
of a wrongful act Undoubtedly, they, as 
well as others, cannot be obliged to perform 
a service without their consent. If their em- 
ployers do not give them as much as their 
services are worth, they have a right to 
leave and seek employment elsewhere. Let 
me impress upon- the defendants this truth, 
that even many of those who may sympa- 
thize with you— and we all do in some re- 
spects—and encourage you even in what you 
have done, if you went to them and sought 
employment, they would not employ you if 
they thought they could have the sei-vice 
performed as well at a less rate. All men 
are alike about this; there is no difference, 
and cannot possibly be any difference among- 
men on that subject. We all seek that 
which we desire at as cheap a rate as we 
can obtain it, and you yourselves, when you 
go to buy anything buy it as cheap as you 
can. This is the universal law of society, 
and it is an axiom in political economy. 
And yet there are reciprocal obligations be- 
tween employer and employe. The one 
should desire to give adequate reward for 
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labor, skill or intelligence, the other only to 
receive what reward the business will allow 
to be paid. 

This being so, the proper way, as it seems 
to the court, for any class who desire to 
have the sei-vice which they may perform, 
compensated at a better rate, is to spread the 
facts touching that service before the com- 
munity and thus create a public sentiment 
in their favor, so that justice may ultimately 
be done to them by their employers. Rely 
upon it, this is the safest and best, and 
above all, this is the legal way in which to 
obtain a remedy for any wrong that Is com- 
mitted. 

I can have no doubt from the evidence in 
this case that all these other defendants now 
before the court have .participated in a eom- 
mqn object, namely, to cause higher wages 
to be paid to them by stopping the trains 
from the running of which alone any wages 
could be paid; in other words, they thus de- 
sire to compel their employers to pay them 
higher wages. 

Every man, as I have stated, has a right 
to leave the service of his employer if he 
is not satisfied with the wages he gets, but 
men ought not to combine together and 
cause at once a strike among all railroad em- 
ployes, so as to prevent the running of 
trains, because the injury there is public in 
its character; it affects the whole country, 
as it were, and not a particular community 
or a particular neighborhood, and in several 
states it is made a public offense. 

It may be that when this combination was 
made originally, the object was simply to 
suspend work on the road, but there was a 
most significant remark made by one of "the 
committee" at Terre Haute — Mr. Nesbit— to 
ilr. Glaybrooke, the receiver of the Logans- 
port Railroad, which I wish to use, and I 
wish I could re-echo it throughout the whole 
country, to every man who has any property 
or any interest which he desires to protect 
against wrong or violence; it is this: "There 
is an element in that crowd which I cannot 
control." There was an element there that 
was stronger than the committee; that is or 
may always be so. It is not possible always 
when you raise a mob or crowd, to violate the 
law, to tell where the operations of the mob 
will cease; and how far that violence will ex- 
tend. They having thus raised the lawless 
spirit, it escapes beyond then- control. No 
man can tell when his property may be safe. 
So true is it that there never should be any 
violation of law, and every citizen owes it to 
himself, to his country, and to any interest 
which he has in it, to stand by the law and 
never to violate it. 

There was, as well at Vincennes and In- 
dianapolis as at Terre Haute, a distinct under- 
standing between these various persons who 
originated this strike, and who carried it on 
to accomplish an object in a particular way. 
Whether that was the purpose in the begin- 
ning is not, perhaps, clear, but that the pur- 
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pose existed in the end there can be no doubt, 
and as there can be no controversy as to the 
Vincennes and Indianapolis cases, it is suffi- 
cient to say as to the Terre Haute case that 
when Mr. Glaybrooke informed the parties 
that the property was in possession of the 
court, they refused to restore it to the re- 
ceiver, but still wrongfully retained it 

There is no escape, therefore, from this posi- 
tion, notwithstanding that after a time the 
strikers at Terre Haute were willing that the 
Logansport road should i-un; that they seized 
and obstructed the running of the road in the 
earlier stages of the proceedings, and there- 
fore were guilty of a violation of the law and 
of interference with the property of the court. 
If the court had any doubt in any of these 
cases as to the direct interference of these 
defendants, the court would not punish; but 
there can be no doubt, fairly and candidly, 
considering the evidence, that all of the other 
defendants now before the court did illegally 
participate in the act of obsti-ucting the trains 
in the control of the receivers, and so were 
guilty of disobedience of the orders of this 
court. But as I have said, this proceeding is 
summary, and therefore the court is always 
inclined in cases of this sort, to mild, rather 
than harsh judgment upon the parties. If the 
court had jurisdiction of the general offense 
which was committed, and you were on trial 
before this court for that, the punishment 
would be greater than it will be in this par- 
ticular case, because, I repeat, it is a vei-y 
great offense against society, and against the 
interest and prosperity of the country that has 
been committed. 

Suppose that upon any of these trains there 
was money or property which was to save a 
man's farm or house from loss or sacrifice. 
Suppose that there was a traveler who was 
going to the bedside of a dying wife, husband, 
son or daughter. You see how you may have 
interfered with everything that we hold most 
precious as citizens of this country; and the 
mails, the paode of communication, you ar- 
rested even them, because you arrested the 
trains by which they were carried. 

It is almost impossible to conceive of the 
infinite injury which may attend the stoppage 
of the railroad trains in our country, even for 
a day; much less a week. This being so, 
whatever may be the feeling in the commu- 
nity—that perhaps railroad employes ought to 
receive more than they do receive— still it is 
not in this way that it is to be remedied, bo- 
cause you make war upon society, and society 
will always arise under such circumstances 
against those who make war upon it. It is 
not possible that any one class of men can 
arise against a whole community, and seek to ' 
enforce its claims by violence and wrong, and 
expect that society will not re-assert its abus- 
ed rights. It will as long as society exists. 

Railroad employes must recollect that other 
people have rights as well as they, they have 
acted recently as though no one else had any 
rights except themselves. Merchants have 
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rights, professional men have rights, farmers 
have rights, and even raih'oad companies have 
rights. All men and all corporations have 
their rights nnder the law. 

It is not the desire of this court personally 
to punish any one of these defendants. The 
only object which the court has in view is to 
stop, so far as it can, any interfei-ence with 
the property under its control, and which it 
holds as a trust, and that must be done and 
an example must be made to show that this 
interference cannot occur again without a cer- 
tainty that the parties who are guilty will 
suffer punishment. The court wiU make the 
punishment as light as possible under the cir- 
cumstances, but there must be a penalty im- 
posed. Very few of you made any complaint 
on your own account of the receivers of the 
road in the possession of the court; it was al- 
most entirely an interference from outside 
parties. 

It is true, perhaps, that some of you have 
been more guilty than others, some of you 
have taken a more active part in these wrong- 
ful acts than others, but it is difficult for the 
court to make a discrimination, and the pun- 
ishment will be only such as the court thinks 
the person who is least guilty ought to receive. 
The defendants will be imprisoned three 
months each, subject to the further order of 
the court 

See, also, Secor v. Toledo, P. & W. R. Co, 
[Case No. 12,605]. 
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KING et al. v. OHIO & M. RY. CO. 

[26 Int. Rev. Ree. 325; 12 Chi. Leg. News, 421.] 

Circuit Court, D. Indiana. March 12, 1878. 

Railhoad in Haxds of a Receiver— Claims— 
PniORiTY — Consolidation of Roads. 

A railroad line running through the three 
states of Ohio, Indiana, and Illinois, was re- 
organized under the authority of the three 
states, as a consolidated road, and mortgages 
executed by the consolidated line, which were 
afterwards foreclosed and the consolidated road 
placed in the hands of a receiver. Under the 
laws of Ohio, a claim for materials furnished 
a railroad was entitled to priority over such a 
mortgage, although it may not have been merged 
in a judgment. But no such statute existed in 
the states of Indiana and Illinois through which 
the line of the road in question ran. Under 
these circumstances, the court at the present 
stage of the case, declined to allow petitioners, 
who were Ohio creditors of the consolidated 
line, a priority of lien for their claim, under the 
Ohio statute, as this might work injustice to 
creditors in tlie other states, but without decid- 
ing as to their right to such priority, directs, 
for the present, th^t the receiver examine all 
claims which exist in Ohio for materials fur- 
nished, and that the petitioners be allowed to 
prove their claim, and await the further action 
of the court on the coming in of the report of 
the receiver. 

[Suit brought by William King and oth- 
ers against the Ohio & Mississippi Railway 
Company,] 

In the matter of the intervening petition 
of the Cleveland Rolling-Mill Company. 
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DRUMMOND, Circuit Judge. This is a pe- 
tition filed by the Cleveland Rolling-Mill 
Company for the payment of steel rails fur- 
nished to the Ohio and JMississippi Railway. 
The Ohio and Mississippi Railway runs from 
East St. Louis, in the state of Illinois, through 
Illinois and Indiana, to Cincinnati, in the 
state of Ohio. The property of the road has 
all been sold out under mortgages or deeds of 
trust made several years ago; and it was 
reoi-ganized as a consolidated road, under 
the authority of the three states. After it 
was thus reorganized and consolidated, mort- 
gages or deeds of trust were executed by the 
consolidated line. The interest due upon 
these mortgages was unpaid, and bills of 
foreclosure were filed in all of the three 
states, and a receiver has been put in pos- 
session of the road in each state, and it is now 
operated under the authority of the federal 
court by the receiver. No question is made 
but that the case is within the act of the 
state of Ohio to regulate the sale and reor- 
ganization of i-ailroads, [58 Laws Ohio, 72.] 
I may say that no question is made that the 
mortgages executed since the reorganization 
in Ohio (so far as the road in Ohio is con- 
cerned) were not executed under the author- 
ity of this law. The 6th section of this 
act declares: "The lien of the mortgages and 
deeds of trust authorized to be made by this 
act, shall be postponed to the lien of judg- 
ments recovered against said corporation, 
after its reorganization, for labor thereafter 
performed for it, or for damages, for losses, 
or injuries tha*eafter suffered or sustained 
by the misconduct of its agents, or in any ac- 
tion founded op. its contracts or liability as 
a common carrier, thereafter made or incvn-- 
red." And the 7th section provides that this 
act shall extend to all railroads, parts of 
which are in Ohio and parts of which are 
m other states. There being no judgment 
rendered on the claim in this case, there is 
not a lien to which the lien of a mortgage 
is to be postponed by the terms of the 6th 
section. 

But the question is, whether the court, (con- 
ceding the claim is just and within the terms 
of this section), in conformity with the stat- 
ute of Ohio, the property being in the posses- 
sion of the receiver, should allow the peti- 
tioner to have that priority to which, by the 
law of Ohio, it would be entitled, if it had 
obtained a judgment, in which case it would 
operate as a lien upon the road, and by the 
terms of the statute the mortgage wouiu 
be postponed to the judgment. There is a 
gi-eat deal of force in the argument that the 
railroad being in the possession of a receiver, 
and the petitioner not having the right to 
sue the receiver without the authority of 
tlie court, there could be, strictly speaking, 
no lien which a judgment would create against 
the property, and, therefore, the court ought 
not to deprive the petitioner of the priority 
which the law of Ohio clearly intended to 
give to all pei*sons who performed labor and 
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furnished supplies after the reorganization 
took place, and even after the mortgages were 
executed. 

The^diflBculty about the ease consists in the 
fact that this is a consolidated road, which 
runs through Indiana and Illinois, and that the 
mortgage opeiutes on the whole line of road 
in the three states; and that thei'e should not 
be any disci'imination in favor of claims due 
to citizens of Ohio for labor performed and 
supplies furnished on and for that portion 
of the road which is in the state of Ohio. If 
it concerned simply the Ohio portion of the 
road, the case would be very much simplified, 
or if there was a law precisely the same as 
the Ohio law in Indiana and Illinois, then all 
creditors would stand upon the same footing, 
and Avould have the same priorities. There is 
no doubt that it is entirely competent for a 
state to postpone the lien of a mortgage to a 
lien which may be created before a judg- 
ment is obtained, or after a judgment for sup- 
plies or materials furnished, provided the laAV 
is in force at the time the mortgage is ex- 
ecuted, and is not, therefore, subject to the 
objection that it impairs the obligation of 
the contract. But if the court were to 
allow, in this case, since having the con- 
trol of the consolidated line of road, a suit 
to be instituted in Ohio, for instance, hy this 
company, and a judgment to be obtained, if 
that judgment were a lien upon the railroad, 
or it would have such validity, that the court 
in Ohio would be obliged to direct payment 
of it in preference to any claims held by the 
mortgagees or ti-ustees, then it is clear that 
the creditors who would present their claims 
in an Ohio court, or who might obtain their 
judgment there, would have preference over 
other claims, and that would seem to be un- 
just where supplies or materials were furnish- 
ed in Indiana or in Illinois, when they could 
not obtain this advantage, oi", we would have 
to permit the Illinois and the Indiana claim- 
ants to go into Ohio and prosecute their suits 
there, and obtain a lien by virtue of a judg- 
ment, or else allow them to go before an 
Ohio court and compel that portion of the 
road which is in Indiana or in Illinois or both 
to pay these judgments against the road. If, 
however, it were limited to the claims which 
might exist, or be said to exist, against the 
Ohio portion of the road, per se, then there 
might be a comparative equity, and it might 
then be said it would only be in conformity 
with the spirit of the Ohio law. But while 
this is a consolidated road and mortgage, still 
the portions of the road which are respectively 
Avithin the three states are controlled by the 
law of the states of Illinois, Indiana, and 
Ohio, and it is not competent for the court 
of one state, or of one district, to interfere 
with the property within the other, unless, 
under special circumstances, which, perhaps, 
need not be discussed or considered here. 

The case of Muller v. Dows, in 94 U. S. 
444, has been referred to, where thei'e was a 
road in Iowa and :Missouri, tlie whole of which 



the Iowa federal court ordered to be sold. 
That sale was sustained mainly on the ground 
that the comt had jurisdiction of the mort- 
gagee. As I understand, although there was 
a bEl filed in the circuit court of the United 
States for the Southern district of Ohio, 
against the Ohio and Mississippi Eailway, 
that coui't (owing to the fact that the con- 
solidated road is all, except about twenty 
miles, within the jurisdiction of the circuit 
coux-t of the United States for the district of 
Indiana and of the Southern district of Il- 
linois), declines to interfere with the road, 
but has left it solely to the jurisdiction of 
these two courts. Now, I do not feel inclined, 
at present, either to allow the petitioner to 
proceed in the com*ts of Ohio and sue the cor- 
poration, so as to obtain a judgment, as per- 
haps it might, because I do not wish to give 
the petitioner any even apparent advantage 
which it has not now. And besides, I appre- 
hend that no judgment obtained under such 
circumstances, would be a lien upon the road; 
certainly it is very doubtful whether it would. 
Where property was in the hands of a receiv- 
er, and there had been a judgment obtained 
against a railroad before the receiver was ap- 
pointed, and therefore it might be considered 
there was a lien upon it, a sale took place un- 
der an execution after -the road was placed in 
the hands of a receiver. The supreme court 
of the United States held that the sale under 
the execution was absolutely void, for the rea- 
son that the property at the time was in the 
hands of a receiver. Wiswall v. Sampsou, 
14 How. [55 U. S.] 452. 

I have not before me all the data which I 
would wish in order intelligently to decide 
this question as to what claim there may be 
against the Ohio portion of the road. It is 
quite possible that in the final disposition of 
this case the comt may feel it to be its duty 
to discriminate as to the different portions of 
the road; that is, as to claims of this kind— 
for supplies and materials, or which may 
grow out of the defendant acting as a com- 
mon carrier before the appointment of a r<^- 
ceiver. It may become the duty of the coiu-t, 
when this case is finally disposed of either 
by restoring the property to the corporation, 
or upon the sale and disti-ibution of the pro- 
ceeds, to take into consideration the peculiar 
laws of Ohio, which are different from the 
laws of Indiana and Illinois, and to give all 
parties who have furnished materials or sup- 
plies, or performed labor on the Ohio portion 
of the consolidated road, their rights, under 
the law of Ohio, providisg it can be done 
without any injustice to the other portions of 
the road, because, I repeat, the com-t miist 
look at it as a consolidated road under the 
laws of the respective states. Therefore I 
shall direct an order to be made on the re- 
ceiver, requiring him to examine all the claims 
which exist in the state of Ohio for supplies 
or material furnished by citizens of Ohio, 
either to that part of the road or to other por- 
tions of it. If it shall turn out that no great 
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injustice "will be done by exeeuiing the pro- 
visions of the law of Ohio, I shall then feel 
inclined to do it, I do not know how the fact 
may be in relation to the material furnished 
by the petitioner in this case— steel rails. 
The petitioner is a corporation in the state 
of Ohio. The rails were furnished in Ohio, 
but whether for use of the Ohio part of the 
road, or of the Illinois or Indiana portion, or 
botli, I do not know. It may be a matter of 
some importance to ascertain in what state it 
was furnished and used. The -sixth section 
of the Ohio statute obviously refers to the 
Ohio railroads, but the seventh section ex- 
tends the sixth section and all the other pro- 
visions of the law to railroads which are part- 
ly in Ohio and partly in other states. There- 
fore I will allow the petitioner to prove its 
claim, and it may stand for further action on 
the coming in of the report of the receiver, 

[See 2 Fed. 36,] 



Case "No. 7,803. 

KING et al. v. PHILLIPS. . 
[Pet 0. 0. 350.] 1 

Circuit Court, D. Pennsylvania. Oct. Term, 

1816. 

Pleading— Counts— Costs. 

In an action on the case to recover the amount 
of an accepted bill of exchange, from the accept- 
or, the plaintiffs, who were payees and indorsers 
of the bill, cannot recover the damages and costs 
of suit which had been recovered against them 
by the indorsee of the bill, there being no mon- 
ey count in the declaration. 

Judgment was confessed, subject to the opin- 
ion of the court, whether the defendant, the 
acceptor of a bill of exchange, is liable to the 
plaintiffs [King and Jones], the payees and 
indorsers of the bill, for the damages and 
costs of suit which were recovered against 
them by the indorsee? The declaration was 
in the common form, averring the acceptance 
by the defendant, and hife subsequent refusal 
to pay, without noticing the recovery against 
the plaintiffs, and contained no money count. 

Mr. Chauncey, for plaintiffs, cited 4 Taunt 
404; 1 Wils. 185. 

WASHINGTON, Circuit Justice. The ques- 
tion intended to be submitted to the court can- 
not arise on tliis declaration. It is simply an 
action on the case to recover the amount of an 
accepted bill of exchange, and the judgment 
can only be for that amount with interest; 
that being the sum demanded. 



KING V. RAILROAD COS. See Cases Nos. 
7,800 and 7,801. 

KING V. The R. B. LEE. See Cases Nos. 11,- 
690 and 11,691. 

KING (RANDOLPH v.). See Case No. 11,- 
560. 

1 [Reported by Richard Peters, Jr., Esq.] 
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I Case Ko. 7,803. 

KING et al. v. SHAW. 

[4 Cranch, C. C. 457,] i 

Circuit Court, District of Columbia. March 
Term, 1834. 

Pjiactice — Pleading at Retokn Term. 

In cases under the lien law, the court will not 
oblige the defendant to plead at the return term. 

C. Cox, for plaintiffs [King and Pickerell], 
stated that it was a case under the lien law 
of March 2d, 1833, and moved the court for a 
rule on the defendant [W. P. Shaw] to plead 
at this term, because the lien could continue 
only two years from the commencement of 
the building, and if the plaintiffs should not 
get judgment within the two years they 
would lose the lien. 

But THE COURT (nem. con.) refused to 
gi'ant the rule. 



Case Ho. 7,804. 

KING et al. v. SHEPHERD et al. 

[3 Story, 349; 7 Law Rep. 275; 2 West Law 
J. 424.] 2 

Circuit Court, D. Massachusetts. May Term, 
1844. 

Common Carrier — Peril op the Seas— Wreck 
OF Vessel — Abandonment — Act of God— Duty 
TO Forward Goods by Another Ship — Esti- 
mation OP Damages. 

1. Where a box of gold sovereigns was shipped 
on board ihe ship North America, to be carried 
for hire from New York to Mobile, and the bill 
of lading only contained the usual exceptions 
against perils of the seas," and the ship was 
wrecked on the "Honda Reefs," and the captain 
then removed the box from the state room where 
it could be locked up, and placed it in the run 
where the crew had free access, and allowed it to 
remain there, without personally superintending 
it, while the wreckers were on board, and the 
box was lost, and a libel was brought against the 
captain and owners to recover its value, it was 
held, that the burden of proof was on the re- 
spondents to show, that the loss occurred by a 
"peril of the seas," and that failing in this, they 
were responsible for the loss, however it occurred. 

[Cited in New Jersey Steam Nav. Co. v. Mer- 
chants' Bank, 6 How. (47 U. S.) 420; Bax- 
ter V. Leland, Case No. 1.124; Roberts v. 
The Ocean Star, Id. 11.908; The Keokuk, 
Id. 7,721; The Shand, Id. 12,702; The Al- 
bany. 44 Fed. 435.] 

2. Embezzlement is not a peril of the seas by 
the maritime law of this country; and theft or 
robbery is a peril of the seas, only where it is a 
piracy on the high seas; but not where it is com- 
mitted by persons coming to the ship when she 
is not on the high seas, or by persons on board. 

3. The mere fact that the vessel was wrecked 
did not vary the liabilities of the owner and mas- 
ter as common carriers, unless the property per- 
ished with the wreck, and in consequence of the 
wrecking — but they were bound to exert all pos- 
sible diligence, care and skill; and the evidence 
showed, that the captain was grossly negligent 
in the present case. 

[Cited in The Shand, Case No. 12,702.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by William W. Story, Esq. 7 
Law Rep. 275, and 2 West Law J. 424, contain 
only partial reports.] 
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4. The captain had no right to abandon the 
vessel to the care and custody of the wreckers. 

5. The value of the coins was to be estimated 
at their worth at Key West at the time when 
proceedings were there instituted for salvage, 
with interest from such time. 

6. The act of God, which would excuse a com- 
mon carrier, for a loss of goods must be the im- 
mediate and not the remote cause of the loss. 

[Cited in New .Tersey Steam Nav. Co. v. Mer- 
chants' Bank, 6 How. (47 U. S.) 425, 436; 
Tompkins v. The Dutchess of Ulster, Case 
No. 14,0S7a.] 

7. The same rules of law are not applicable 
to losses under policies of insurance and by com- 
mon carriers. 

[Cited in Airey v. Merrill, Case No. 115; The 
Shand, Id. 12,702.] 

8. There is no difference, in point of law, be- 
tween common carriers on land and common 
carriers by water. 

[Cited in Robinson v. Memphis & C. R. Co., 9 
Fed. 139.] 

9. Where a vessel; by which goods are trans- 
ported for hire, becomes disabled, it is the duty 
of the carrier master to forward the goods by an- 
other ship, if practicable; and his duty as carrier 
is not ended until they are delivered at its place 
of destination, or are returned to the possession 
of the owner, or kept safely until the owner can 
resume them, or otherwise lawfully disposed of. 

[Cited in The Niagara v. Cordes, 21 How. (62 
U. S.) 27; McAndrews v. Thatcher, 3 Wall. 
(70 U. S.) 369; The Maggie Hammond, 9 
Wall. (76 U. S.) 459; Germania Ins. Co. v. 
The Lady Pike, 21 Wall. (88 U. S.) 15; The 
Shand, Case No. 12,702; Richards v. Han- 
sen, 1 Ifed. 55.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

This was a suit in the admiralty in per- 
sonam, with an accompanying foreign at- 
tachment. The libel set forth in substance, 
that the libellants [James G. King and oth- 
ers] were the owners of a certain quantity 
of gold coin of the value of ?10,000. That 
on the 1st of November last, the ship North 
America, whereof the respondents [George 
Shepherd and others] were owners, and 
(Jeorge S. Hall was master, lay at the port 
of New York, bound on a voyage to Mobile. 
That the libellants on the same day made 
a contract with the said master of the said 
vessel,^being then and there a common car- 
rier of goods and passengers, — whereby the 
said master agreed, in consideration of a 
ceitain freight, to transport the- said gold 
coin from New York to Mobile, and there 
to deliver it to G. H. Byard, saving and 
excepting only such loss and damage as 
might happen by perils of the seas. That 
the libellant, on the same day, delivered 
to the said master the said gold coin and 
received from him a bill of lading there- 
for. That, shortly afterwards, the said ship 
set sail, and while prosecuting the said voy- 
age was, as the libellants have been in- 
formed, wrecked on or near the "Honda 
Reefs" and prevented from proceeding on 
her voyage. But that the merchandise on 
board, including the said gold coin, was 
saved without loss or damage and ought to 
be restored to the respective owners thereof. 



That the said George S. Hall, contrary to 
his duty as master, and pretending to wrong 
and injure the libellants, pretends that the 
same has been lost, or is missing and can- 
not be found, or has been taken by some 
of the persons, who assisted in saving the 
said cargo, whereas the libellants charge the 
contrary to be true, and aver that the same 
has been feloniously taken by the same mas- 
ter and converted to his own use, and that 
he has withheld and intends to withhold 
the same from the libellants. And that the 
same has not been lost by any peril of the 
seas, which would exonerate the master and 
owner of their liabilities as common carriers, 
by reason of their contract aforesaid. The 
second count alleges, that the said ship went 
ashore on the Honda Reefs, and that the 
greater part of the cargo was preserved and 
carried to Key West, and that the whole 
might have been saved, if due care and dili- 
gence had been used. But that the said 
master and owners haive not forwarded the 
said coin to Mobile nor accounted for the 
same to the libellants, and bare not deliv- 
ered the same, though requested so to do, 
and though not prevented by perils of the 
seas. That by reason thereof, the libellants 
have sustained damage to the amount of 
§12,000, for which the said respondents are 
bound to indemfiify them, yet though i"e- 
quested they neglect to do so. That the 
said respondents are citizens of the district 
of Maine; but that they have deposited in 
the possession and control of the American 
Insurance Company, and the Washington 
Insurance Company, corporations duly es- 
tablished by law in Boston, certain goods, 
effects and credits, which may be attached 
to compel their appearance before this court 
to answer to its decrees. That all and sin- 
gular the premises are true, and are within 
the admiralty and maritime jurisprudence of 
this court. The libel prays, that process may 
issue in due form against the said respond- 
ents, and that they^may be arrested and re- 
quired to answer all the matters herein pro- 
pounded, and that the court will propound 
for the damages aforesaid, and for such 
other relief as to law and justice shall ap- 
pertain. 

The answer in substance stated, that the 
libellants were the owners of the said gold 
coin; that they made a contract with the 
said George S. Hall, as master of said ship, 
of which ship the respondents are part own- 
ers together with said Shepherd, for the 
transportation and delivery of the said gold 
coin, and delivered the said gold coin to the 
said master, and received from him a bill of 
lading thereof, as set forth in the said libel; 
that the vessel sailed on her said voyage 
with the said gold on board, and was wreck- 
ed on or near some of the Honda Reefs, and 
rendered incapable of proceeding on her voy- 
age; and that nearly the whole of the cai'go 
on board the said ship was saved, except- 
ing the said gold coin; but the respondents 
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deny that the said gold coin or any part 
thereof was saved; but on the contrary, 
they allege and propound that by reason 
of the wrecking of the said vessel, and by 
the perils of the seas, and without the fault 
or negligence of the said master, the said 
gold coin was totally lost; though in what 
pailicular manner the said loss occui-red, and 
whether the same was sunli in the sea, or 
stolen by cei-tain persons who assisted in 
saving the residue of the cargo, these re- 
spondents know not. But the respondents 
wholly deny that the said gold coin, or any 
part thereof, was feloniously or othei-wise 
taken by the said master and converted to 
his own use, or that he has withheld or in- 
tends to withhold the same from the libel- 
lants or their said appointees. And that in 
consideration of the premises, and of the 
exception of the perils of the seas in the 
said bill of lading contained, the respond- 
ents are not bound to indemnify the said 
libellants for any damage or loss they may 
have sustained by reason of the non-delivery 
of the said gold coin to their said appointees. 
The respondents admit that the said ship 
was advertised in New York to take freight 
and passengers for and from that port to 
Mobile. Wherefore the respondents pray, 
that this honorable court will be pleased to 
pi'onounce against the libel aforesaid, and to 
condemn the libellants in costs, and other- 
wise as to right and justice shall pertain. 

The cause came on for a hearing in the 
district court upon the pleadings and evi- 
dence, arid by consent a decree pro forma 
dismissing the libel was entered, and an 
appeal therefrom taken to this coui-t 

Francis G. Loring, for libellants. 

Mr. Baker and P. Dexter, for respondents. 

STORY, Gk'cuit Justice. This cause has 
been elaborately argued on both sides, and in 
its actual presentation it embraces questions 
of some novelty and of no inconsiderable im- 
portance. The suit is an admiralty suit in 
personam, founded upon a maritime contract 
and shipment under a bill of lading of a box 
of gold sovereigns of the value of ten thou- 
sand dollars— shipped on the first of Novem- 
ber, 1S42, on board of the ship North Ameri- 
ca, of which one George S. Hall was master 
and pait owner, at the port of New York on 
a voyage from thence to Mobile. The bill of 
lading was in the usual form, and contained 
a description of the box as containing ten 
thousand dollars in gold, and the usual ex- 
ception of "dangers of the seas." In the 
course of the voyage, the ship got ashore on 
the Bahama Banks, by which her rudder was 
knocked off, and a temporary rudder having 
been made, she was gotten off and sailed on 
her voyage, and she was afterwards, appar- 
ently from the difficulty of steering the ship 
with the temporary rudder, and from the 
strength of the winds, wrecked on the Florida 
Ileef about the 22d of November, 1842, and 



lost. While on the reef (the Honda Reefs) 
the ship bilged, and the master sent for and 
employed several wrecking vessels, commonly 
called wreckers, to assist in saving the cargo, 
and the materials of the ship. There was, 
besides tlie box of gold, another box contain- 
ing $1000 in silver on board. The box of 
silver was found and saved. The box of gold 
was not found, and the loss of it has not been 
in any manner satisfactorily accounted for. 
That it was on board and safe at the time 
when the ship was wrecked - on the Honda 
Reefs is admitted. That it was not lost by 
the sti'anding and wreck of the ship or sub- 
merged in the ocean, seems to me entirely 
clear. The loss can be accounted for only by 
supposing, that it was embezzled by the mas- 
ter of the ship, or by his officers and crew, 
or by the persons, employed as salvors- 
amounting to some thirty or forty persons. 
It appears, that when the ship sailed from 
New York she had but a small cargo on 
board, consisting of materials of and for car- 
riages, coal in casks, and goods in casks, and 
some other merchandise. She had a large 
number of passengers on board. When she 
struck on the Bahama Banks, the passengers 
left the ship and went on board of a schoon- 
er, called the Ellen, which was near them, 
and the master of which contracted to carry 
the passengers to MobUe. Captain Hall con- 
cluded (at first) to send the specie to Mobile 
by one of the passengers going there in the 
schooner Ellen, and accordingly he caused the 
specie to be removed on board of the schoon- 
er. He afterwards changed his mind, and it 
was brought back again and taken on board 
of the ship. Up to this period the specie had 
always been kept in one of the state rooms 
in the lower cabin, under lock and key. It 
was returned there; and a day or two after- 
wards the captain caused it to be removed 
tato the run, deeming it, as he said, a place 
of more safety, especially while the crew 
were fixing the temporary rudder and con- 
stantly passing through the cabin. It is 
fuUy established by the whole ern'rent of the 
evidence, that the run was not separated by 
any bulkhead from the hold, and that it was 
easily accessible therefrom by the crew and 
the salvors. The cargo and ma.terials saved 
were carried to Key West, where regular pro- 
ceedings were instituted for salvage by the 
salvors in the admiralty court there, and in 
one of the allegations, the libel expressly 
charged that they (the salvors) believed the 
missing box of gold was either in the posses- 
sion of Captain Hall, or that he was aware 
of the place where it was secreted. To this 
allegation Captain Hall in his answer ex- 
cepted "as being impertinent and improper, 
and prayed the same to be stricken out by 
the court." But in answer to one of the in- 
terrogatories proi)oimded in the libel, he said 
"that he does not know where it (the box of 
gold) is." No allegation was set up by Cap- 
tarn Hall, in his answer, of any embezzle- 
ment of the box of gold by the salvors— nor 
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■was any mode suggested as to its loss. The 
court of admiralty decreed a salvage of 45 per 
cent, to the salvors; but refused to decree, 
that the residue be paid over to Captain Hall 
for the use of the owners thereof, upon the 
avowed ground, that the circumstances of the 
case affected him with such apparent fraud- 
ulent or improper conduct, that he could not 
be safely intrusted with it. From this decree 
an appeal was taken to the court of appeals 
of Florida, so far as the decree refused to re- 
store the residue of proceeds, after deducting 
the salvage, to Captain Hall— leaving the de- 
cree as to salvage to the salvors to stand 
without question; and upon this appeal the 
appellate comt reversed the decree of the su- 
perior court, and ordered the residue to be re- 
stored to Captain Hall, stating however in 
their opinion, "that though the facts proved 
may well raise a suspicion, yet they are not 
of a character sufficiently conclusive to jus- 
tify the withholding of the residue of the 
proceeds in question, and they must, there- 
fore, be restored to him" (the captain). 

Under all the circumstances of the case, the 
general question presented is, whether the 
present loss is to be borne by the shippers, or 
whetlier the owners of the ship are, as com- 
mon carriers, responsible therefor. It is not 
denied, and indeed it is beyond all doubt, 
that the owners of the ship were in this case 
common carriers, and, of com*se, they are re- 
sponsible for all losses not caused by "the 
dangers of the seas" — which is the common 
exception and the only exception in the pres- 
ent bill of lading. Now, the burthen of proof 
is on the respondents to show, that the loss 
arose from this cause; and if they fail to es- 
tablish it, they are responsible for the loss, 
however otherwise it may have arisen, wheth- 
er from theft or embezzlement, or negligence, 
or inadvertence. Lord Tenterden, in his 
work on Shipping (5th Ed., pt. 3, C. 3, § 9, p. 
244), lays down the rule in explicit terms and 
says, that the master and owners of a ship 
"are responsible for goods stolen or embezzled 
on board the ship by the crew or other per- 
sons;" and the same rule is laid down by 
Koccus (De Nav- et Kaut. n. 40). Proprietors 
of Trent & M. Nav. Co. v. Wood, 4 Doug. 
2S7; Dale v. Hall, 1 Wils. 281; and Smith v. 
Shepherd, Abb. Shipp. (5th Ed.) pt. 3, c. 4, 
§ 1, p. 252,— inculcate the same docti'ine. See, 
also, Story, Bailm. §§ 516-526. In this last 
case it was expressly held, that the act of 
God, which would excuse a common carrier, 
must be immediate and not the remote cause 
of the loss. The American cases fully rec- 
ognise the like doctrine. Schieffelin v. Har- 
vey, 6 Johns. 169; Elliot v. Rossell, 10 Johns. 
1;' Williams v. Branson, 1 Mm-ph. 417; Jones 
V. Pitcher, 3 Stew. & P. 171-180; Sprowl v. 
Kellar, 4 Stew. & P. 382; Campbell v. Morse, 
1 Harp. 468. A loss by the robbery of pirates 
on the high seas has indeed been held to be 
a peril of the seas; but not a loss by robbery 
of any persons coming from the shore, while 
the ship is lying in port in a river within the 



body of a counti*y. Lord Tenterden upon 
this subject says: "As soon as the goods are 
put on board, the master must provide a suf- 
ficient number of persons to protect them, for 
even if the crew be overpowered by superior 
force, and the goods stolen while the ship is 
in a port or river within the body of a coun- 
try, the master and the owners will be an- 
swerable for the loss, although they have 
been guilty of neither fraud nor fault, the 
law holding them responsible from reasons of 
public policy, and to prevent the combina- 
tions that might otherwise be made with 
thieves." Abb. Shipp. (oth Ed.) pt. 3, e. -, § 3, 
p. 223; Story, Bailm. §§ 528, 529. In this lan- 
guage he is fully borne out by the case of 
Morse v. Slue, 1 Vent. 190, 238; Barclay v. 
Cuculla y Gana, 3 Doug. 389; and Proprie- 
tors of Trent & U. Nav. Co. v. Wood, 4 Doug. 
287. The cases of Schieffelin v. Harvey, 6 
Johns. 169, and Watkinson v. Laughton, 8 
Johns. 213, ai-e to the same effect. The court 
have applied the same rule in cases of mere 
theft, but distinguished between mere theft 
(furtum) and robbery with violence, (latro- 
cinium), holding the latter to be a loss by 
vis major or inevitable accident, but not the 
former. The Digest says: "Nisi hoc esset 
statutum, materia dai-etur cum furibus ad- 
versus eos, quos recipiunt coeundi cum ne 
nunc quidem absteneant hujus modi fraudi- 
bus" (Dig. lib. 14, tit. 1, c. 1, § 1); thus giv- 
ing the very reason, which our law sustains 
and applies as well in respect to mere robbery 
on land as to theft But the civil law treat- 
ed (as has been ah-eady stated) robbery as 
being governed by a different rule, and as 
damnum fatale. Gothofred, in his Commen- 
tary, observes: "Adversus latrones parum 
protest custodia; adversus fures prodesse po- 
test, si quis advigilet— Latrocinium fatale 
damnum, seu casus fortuitus est; at non 
furtum." Goth, ad Dig. lib. 17, tit. 2, c. 52, 
§ 3, note 24, cited; Abb. Shipp. (5th Ed.) pt 3, 
e. 3, § 3, p. 223, note 1; Eoul. P. Dr. Com. 
term 4, tit. 10, § 15, p. 35. 

It is upon this distinction, thus recognised 
by the Koman law, but not by our law, be- 
tween a loss by theft and a loss by robbery, 
tliat the French ordinance on Insurance (ys.- 
lin, tome 1, p. 74, sur L'Ordin. 1672, liv. 
3, tit. 6, art. 26) proceeds, and declares, that 
the insurei-s shall be liable for all losses by 
"pillage" on the high seas, tlie word "pil- 
lage" being equivalent to latrocinium, or theft 
with violence, in the sense of the French law. 
And so, accordingly, it is interpreted, and the 
point ruled by Bmerigon, who says, that un- 
der this article of the ordinance, the insurei-s 
are not liable for losses by simple theft (vol 
simple) in the ship, but only for theft by vio- 
lence (vol fait avec violence). This at once 
explains the citation at the bar from Pothier 
(d' Assurance) n. 55, and demonsti'ates, that it 
proceeds upon a ground not recognized in our 
law; which does not treat theft or robbery 
upon the high sea as a peril of the seas, un- 
less it be an act of piracy, perpetrated by pi- 
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rates, and not an act of theft or plunder, or 
embezzlement, perpetrated by the officers or 
ci*ew of the ship, or by other persons lawful- 
ly on board. Now, in no just sense can either 
the officers or the crew of the ship North 
America, nor the salvors coming on board 
with the consent, and at the request of Oapt 
Hall, be treated as pirates, even although they 
may have been guilty of embezzlement. The 
answer of the respondents does not attempt 
to put the loss, as one caused immediately by 
any peril of the seas, or by piracy. The law, 
on this pomt, agrees: "That by reason of the 
wrecking of the said vessel, and by the peril 
of the seas, and without the fault or negli- 
gence of the said master, the said gold coin 
was totally lost, though in what particular 
manner the said loss occurred, and whether 
the same was sunk in the sea, or stolen by 
certain persons, who assisted in saving the 
residue of the cargo, these respondents knew 
not." This allegation is far too loose and 
general, for the court to act upon it; and if 
the respondents cannot assert how the loss 
took place, in wbat manner is the com't to 
discover it? If the gold coin was stolen by 
the officers, or crew, or salvors, it is plain 
from what has been said, that it is not a loss 
by the perils of the seas, in the sense of the 
common law. And as has been already sug- 
gested, there is not a tittle of evidence to 
show, that it was submerged by the strand- 
ing or shipwreck, and on the conti'ary, every 
presumption in the case leads in the opposite 
direction. 

The arguments of the respondents seem 
to suppose, that by the stranding and wreck 
of the ship, although the gold coin did not 
perish or sink in the ocean thereby, tbat the 
duties of the owners and master, as com- 
mon carriers were varied, and that they 
were thereafter exempted from all liabili- 
ties, except for reasonable diligence and 
care in their endeavors to save the property. 
But I do not so understand the law. On 
the contrary, I understand that their obliga- 
tions and liabilities, and duties, as common 
carriers still continued, and that they are 
bound to show, that no human diligence or 
skill, or care, could save the property from 
being lost by the stranding or shipwreck 
(Elliot V. Rossell, 10 Johns. 1); but that it 
perished with the wreck, and then the max- 
im might apply, "Res perit domino"; but 
certainly it could not apply where th6 loss 
was by theft or embezzlement, by persons 
in the employ of the owners and master, 
and not acting piratically and with hostile 
force or irresistible violence. If in the pres- 
ent case, upon the stranding and wreck, the 
property bad, before it was delivered from 
the peril, been plundered by pirates, or any 
assailing thieves from the shore, acting 
in adversion and with violence and force 
animo furandi, there might have been 
ground to say upon. a policy of insurance, 
that the subsequent loss was properly at- 
tributable to the first peril— the stranding or 



wreck. See 1 PhU. Ins. (2d Ed.) c. 13, § 9, 
p. G49; Bondrett v. Hentigg, 1 Holt, N. P. 
149; Peters v. Warren Ins. Co., 14 Pet. [39 
U. S.] 99, 110, 111; Hahn v. Gorbett, -2 
Bing. 205. But I do not know, that even 
in such a case, the same rule has been ap- 
plied, or ought to be applied to the liability 
of a common carrier; and certainly Barclay 
V. CueuUa y Gana, 3 Doug. 389; Morse v. 
Slue, 1 Vent. 190, 238; and Proprietors of 
Trent & M. Nav. Co. v. Wood, 4 Doug. 287,— 
are strongly the other way. It is suggest- 
ed, that here the contract was for the car- 
riage of the goods in the ship North Amer- 
ica; and not in any other ship; and that 
when she was lost, the duties of carrier 
were ended, and the contract prevented 
from being performed, by the perils of the 
seas. But this is not a true view of the law 
upon this subject. The gold coin was to be 
transported in that ship, if she was in a con- 
dition to carry it. But when she became dis- 
abled, it was the duty of the carrier master 
to carry it on or send it in another ship, if 
practicable; and his duties as carrier were 
not ended until the property was delivered 
at the port of destination, or returned to 
the possession of the owner, or kept safely 
until the owner could resume it, or it was 
otherwise carefully disposed of. This doc- 
trine is very clearly stated by Lord Ten- 
terden, in his work on Shipping. Abb. 
Shipp. (5th Ed.) pt. 3, c. 3, § 8 c. p. 242. 
And we all know, that it is familiarly ap- 
plied in cases of insurance. See 1 Phil. Ins. 
(2d Ed.) c. 12, § 1, pp. 485, 486; Plantamour 
V. Staples, 1 Llarsh. Ins. bk. 1, c. 5, § 2, p. 
169; Id., 1 Term R. 611, note; Id., 3 Doug. 
1. Whether, under such circumstances, the 
master and owners would be liable as com- 
mon carriers, for any losses which might 
arise after their charge of the ship, or other 
vehicle of transportation and use, not occa- 
sioned by the perils of the seas, or by the 
want of proper diligence and care on the 
part of the master and owners themselves, 
is a point not necessary to be hei'e decided; 
because the coin was not so sent on, but re- 
mained in the custody and care of tbe orig- 
inal carriers, until the time of the loss. 
There is no difference, in point of law, be- 
tween common carriers by water, and com- 
mon carriers by land. Each incurs the 
same obligations and liabilities, and is sub- 
ject to the same duties. Elliot v. Rossell, 
10 Johns. 1. Now, let us suppose that the 
wagon in which the goods are on the course 
of transportation, should break down, and 
become incapable of performing the jour- 
neys, would the duties of the carrier cease? 
would he not be liable for any subsequent 
tbeft or robbery of the goods, while under 
his care, and control, and custody, or those 
of his servants and persons employed by 
him ? I apprehend, that as in the case of a 
ship when wrecked, he would be obliged to 
send on the goods by another conveyance, 
to their proper place of destination, if any 
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can be obtained; if not, to keep them as a 
common carrier should, until they can be 
delivered up to the owner, or otherwise dis- 
posed of accordingly to law. The rules, 
which regulate losses under policies of in- 
surance, are by no means the same as those 
which either necessarily or ordinarily gov- 
ern in cases of common carriers. Each con- 
tract has its own peculiarities and princi- 
ples of interpretation; and it is not safe, in 
many instances, to reason from one to the 
other. In eases of collision of ships, for ex- 
ample, the loss is treated as a peril of the 
seas, whether caused by accident, or by the 
fault of one party, or of both parties. See 
Hale V. Washington Ins. Co. [Case No. 5,- 
916], and the cases there cited; Peters v. 
Warren Ins. Co., 14 Pet. [39 U. S.] 99. But 
who ever heard that a carrier was exempt- 
ed from any loss caused or occasioned by 
the negligence of himself or of his serv- 
ants? Here, it appears to me, that the dan- 
gers of the seas are not shown to be the di- 
rect or immediate cause of the loss, causa 
proxima— as the case of Smith v. Shepherd 
affirms it should be to exempt the carrier 
from liability. My own opinion is, that the 
loss of this coin was occasioned solely by 
embezzlement or theft; and it matters not 
whether it was by the officers or crew of 
the ship, or by the salvors employed by the 
master. 

But even if the present case turned upon 
the question of due care and diligence on 
the part of Capt. Hall, I should say, that he 
was, upon the evidence, guilty of the gross- 
est negligence and want of care. I do not 
impute to him personally any fraud or em- 
bezzlement, for it is unnecessary so to do — 
although there are circumstances in the 
case, which may well leave the mind in 
some doubt upon this point. His conduct 
throughout appears to me wholly unac- 
countable, and just such as no reasonable, 
prudent, or thoughtful master in such ex- 
igencies could or ought to have adopted. 
He removed the coin after the stranding, 
from the state room into the run. Why 
was this done? Was it less secure in the 
state room, after the passengers, some fifty 
in number, had left the ship, than before? 
It is said that he thought it a more safe 
place of deposit. Why was it? The state 
room had a lock and key. If broken open, 
the fact would be easily shown, and an 
immediate examination and search had. 
How was it with the run? There was no 
bulkhead there; it was easily accessible to 
the crew, as all the evidence shows, and 
equally as accessible to the salvors. What 
additional safety then could there be against 
the coin by removing the box from a locked 
state room, inaccessible except by breaking 
the lock or forcing the door, and placing the 
box in the run, where, without breaking or 
forcing, the crew could readily have access 
to it? But this is not all. The box of coin 
was of great value — $10,000— and all the oth- 



er property on board as cargo, of compara- 
tively small value— bulky, and not easily 
concealed or embezzled. Capt. Hall select- 
ed his own time for receiving the salvors on 
board. Why, knowing full well the value 
of the box, did he not, before they cafne on 
board, secure it, relock it in his state room, 
or place it under lock in his trunk? How 
did it happen, that with a full knowledge, 
that the salvors were to remove the cargo, 
that he never once examined the run; that 
he took no personal precautions to insure 
the safety of the box; that he never once 
made any search where it was; and never, 
as he ought to have, retained it in his own 
personal custody, or that of one of his 
mates, during the whole of the day and 
evening when the wreckers came on board? 
If the wreckers had been as lawless, bar- 
barous, and unprincipled as it is now sug- 
gested they were, this called for double vig- 
ilance on his part, and how did it happen 
that the box of silver was not embezzled by 
the wreckers, if the box of gold was? In- 
stead of attending to this paramount duty 
under the circumstances of saving this large 
shipment of specie, Capt. Hall seems to 
have busied himself about every thing else, 
however unimportant or trivial. He could 
take great care of his own trunk and ap- 
paratus, of some of the rigging and sail, 
and casks of coal and goods. But he seems 
to have thought no vigilance necessary to 
preserve the specie. It is suggested, that 
he had no command over the wreckers. 
That does not appear; but on the contrary, 
as I think, they acted under his orders. It 
is suggested, that he surrendered all to the 
care and custody of the wreckers. That he 
had no right to do. They were to act un- 
der him and not over him. And I see not 
the least reason to suppose from the evi- 
dence, that they ever renounced his author- 
ity or disobeyed his directions. 

If we turn to the proceedings for salvage 
in the admiralty, not a single difficulty is 
removed, and indeed, every doubt is 
strengthened. We have seen, that the libel 
of the salvors expressly charged the box of 
gold to be in the master's possession or un- 
der his control. Instead of meeting the al- 
legation by a direct denial, and an allega- 
tion, that it was lost by the perils of the 
seas, or embezzled by the crew or salvoi's, 
he evades the inquiry "as impertinent and 
improper," and thereby leads to the conclu- 
sion, that he adopted that course to escape 
salvage on the gold, which the opinion of 
the court shows to have been suggested at 
the argument, or leaves the case naked of 
any pretence on his own part, that there 
was any loss thereof by the perils of the 
seas, or by embezzlement, or any other man- 
ner, which he chose to avow or to suppoit 
by evidence. If the box had been embez- 
zled by the wreckers, that would have 
amounted to a complete forfeiture of all 
their right to salvage. Yet Capt. Hall 
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makes no objection to tlie salvage, and a 
very large allowance, viz. forty-five per 
cent is made, and acquiesced in by him, 
without objection or appeal. How has it 
happened, that not a human being ever saw 
the box of coin after it was first put into the 
run— or ever was called upon by Captain 
Hall, to attend to its safety— until the very 
hour when the wreclcers came on board? 
I am sorry to be obliged to come to the con- 
clusion, that a more aggravated case of 
gross negligence, under circumstances of so 
little urgency and peril, never came before 
this court. I do not dwell upon other con- 
siderations of a more intricate character, 
nor upon some portions of the e'^idence 
which might lead to a more harsh conclu- 
sion. My judgment is, that the owners are 
responsible for the loss of the ho^L of gold, 
and that no facts have been shown, that es- 
tablish the loss to have been by the perils 
of the seas. Under such circumstances the 
libellants ask to have the value of the gold 
coin (the sovereigns) allowed them as if 
they had arrived at Mobile. I do not know, 
that there is any difference between the val- 
ue there and at Key West. But as they 
were not carried to Mobile, and might never 
have arrived there, the true test is the val- 
ue at Key "West, with interest upon the val- 
ue from the time when proceedings for sal- 
vage were instituted at Key West I adopt 
that date, as allowing full time for Capt. 
Hall, if he had exercised reasonable dili- 
gence, to have ascertained all the facts — or 
at least, all which were within the reach of 
an interested and vigilant master and own- 
er. The decree of the district court is, 
therefore, reversed, and a decree for dam- 
ages and interest, according to the rule 
above suggested, is to be entered for the 
libellants with costs. 
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Case Ho. 7,805. 

KING- V. SlilM. 
[2 Cranch, C. C. 234.]i 

Circuit Court, District of Columbia. April 

Term, 1821. 

Insolvesoy — Discharge op Pkincipal usder 

State Law— Exoneration of Bail. 

If the principal be discharged under the insol- 
vent law of one of the states after the judgment 
against mm in this court, and the motion to dis- 
charge the bail be made at the return term of 
the scire facias against the bail, the court will 
discharge him, upon payment of the costs of the 
scire facias. 

[Cited in Ohanning v. Reiley, Case No. 2,596.] 

The scire facias against Thomas Simm, 
special bail of Ridhard H. Love, was return- 
ed at December term, 1820, at which term 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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the motion was made to' exonerate the bail, 
on the ground that the principal has been 
discharged under the insolvent law of Vir- 
ginia, since the judgment rendered against 
him in this court. 

Mr, Turner, for plaintiff [G. B. King], cited 
the following cases in this court, viz.: Boyer 
V. Herty [Case No. 1,753] ui July, 1805; Byrne 
V. Carpenter [Id. 2,271] June term, 1808; 
Bussard v. Warner [Id. 2,229] at June term, 
1815. And also Woolley v. Cobbe, 1 Bur- 
rows, 24A; CockeriU v. Owston, Id. 436; Har. 
Ent. Plea of Insolvency of the Principal; 
1 Saund. 2, 61; Walker v. Giblett, 2 W. Bl. 
811; Donnelly v. Dunn, 1 Bos. & P, 448; 2 
Bos. & P. 45; Martin v. O'Hara, Cowp. 823; 
Southcote V. Braithwaite, 1 Term R. 624. 

Mr. Randall, for defendant 

THE COURT (nem. con.) ordered the ex- 
oneretur to be entered, on payment of the 
costs of the scire facias. The court at a 
former term had decided the same point in 
the case of Robert Bayley [unreported]. 
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KING et al. v. SMITH. 
[4 Chi. Leg. News, 281; 7 Am. Law Rev. 178.]i 
Circuit Court, D. New Jersey. March 27, 1872. 

CONSTBUCTIOS OP REVENUE LAWS — WHAT CONSTI- 

TDTEs A Manufactured Article — The Term 
"Manufactured" Defined, and the Defini- 
tion Applied to Corks and Cork Wood. 
[Manufactured cork means such fabric produced 
from the raw material or the rough cork as is 
adapted to use and suitable for sale in the mar- 
ket as such, and unmanufactured cork is cork 
in such a condition as not to be adapted to such 
use and sale. Cork squares or quarters fall 
within the latter dass.] 

These were two suits brought against the 
defendant [C. McKnight Smith], the collector 
of customs at Perth Amboy, N. J., to recover 
duties paid under protest by the plamtiffs 
[William King and others], upon importations 
by them from Seville, Spain, of articles known 
as "cork squares" or "cork quarters." Under 
the tariff of 1864 [13 Stat. 202], "cork wood 
or cork bark, unmanufactured," was dutiable 
at thirty per cent ad valorem, while "cork 
wood or cork bark, manufactured," was du- 
tiable at fifty per cent, ad valorem. While 
that tariff was in force, importations such as 
those in question were charged by the collect- 
or at Perth Amboy and New York with duties 
at the rate of only thirty per cent. By the tariff 
act of 1870 [16 Stat 256], "cork wood or cork 
bark unmanufactured," was put on the free 
list, and thereupon the collector at Perth Am- 
boy and New York, by direction of the treas- 
ury department exacted duties on such im- 

1 [7 Am. Law Rev. 178, contains only a par- 
tial report.] 
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portations as those ih question at the rate of 
fifty per cent ad valorem, claiming that the 
act of 1864 applied to them as manufactured 
goods. The plaintiffs claimed the right to 
enter them free of duty as unmanufactured. 
The following facts appeared by the testi- 
mony: The cork tree is a species of oak, 
growing in forests in Spain, Portugal and the 
south of France. There is an inner bark, 
through which exudes a gummy substance, 
which, in the course of every seven years, 
forms a second bark, completely covering the 
inner one. This second bark is the cork 
wood of commerce. Outside of it there forms 
a thin but hard and fibrous covering, which is 
useless. The cork crop is han'ested by strip- 
ping the trees, at the maturity of the second 
bark, of that bark, leaving the inner bark un- 
touched. The outside of the cork, as it comes 
off, is covered with the fibrous coating, called 
the "back." The inner surface is rough and 
discolored, and is called the "belly." The cork 
comes off in long stiips, cui*ved from side to 
side, with irregular ends and edges, formed 
by the strokes of the axe, and by fracture of 
the material as it is pried off. In this con- 
dition it is not fit for use nor for sale, and is 
not exported. It is first boiled or steamed to 
soften it, then flattened under pressure and 
the back partially scraped off, and the edges 
trimmed off with knives. . The slabs, thus 
flattened, trimmed and scraped, are then pack- 
ed in bales and bundles, and exported in that 
shape as raw material. When again steamed 
and softened, and the remains of the back 
scraped off, these slabs may be cut up and 
made into floats, soles, life-preservers, ink- 
stands, artificial hmbs, and the like. The 
trimmings from the edges may be made into 
cork stoppers, and as a step in the process may 
be cut into smaller blocks, called "squares" 
or "quarters." Cork stoppers are made either 
from these cork squares or quarters, by hand 
or machineiy. Cork stoppers are also made 
by cutting the flat slabs into long sti-ips of 
suitable size, from which the finished corks 
may be cut by a blow from a perpendieulai- 
punch, or by a machine like a turning lathe; 
or the strips may again be reduced to squares 
or quartei-s, which latter are made into stop- 
pers by hand or (in this countiy) by ma- 
chineiy. The importations in question con- 
sisted of these squares and quarters, of un- 
equaled sizes and not uniform finish. Some 
were smooth on all sides. Some had on the 
backs or bellies, or both. Some were broken 
at the edges and not equilateral. Some would 
require steaming before being turned into 
cork. Considerable refuse would result from 
turning them into cork. They were not im- 
ported for sale, but only for further manu- 
facture. The plaintiffs relied on the practi- 
cal construction put on the tariff of 1864 by 
the government, and on the cases of TJ. S. 
V. Potts, 5 Ci-anch'[9 U. S.] 284, Lawrence v. 
Allen, 7 How. [48 U. S.] 785, and U. S. v. 
Wilson [Case No. 16,736], and on various de- 
cisions of Secretaries Chase and Cobb, con- 



cerning veneers, watch springs, regulus of 
copper, etc. 

F. N. Bangs, for plaintiffs. 
A. G. Keasby, U. S. Dist Atty., for col- 
lector. 

McKBNNAN, Circuit Judge (charging jury). 
This suit was brought to recover duties paid 
for the importation of cork by the plaintiff, 
that were exacted by the defendant from 
the plaintiff, in 1871, It appears that the 
plaintiff was engaged in the manufacture of 
cork, at Perth Amboy, in this state; that he 
imported an invoice of cork, composed of com- 
plete corks and blocks and sheets such as 
you secb here; that the collector charged upon 
these blocks a duty of fifty per cent, undei- 
the act of 1864, as manufactured cork, and 
that the plaintiff declined to pay that duty. 
The collector refused to deliver the invoice 
to the plaintiff until the duty was paid; that 
the plaintiff accordingly paid the duty under 
protest and now seeks to recover it back upon 
the ground that this duty was wrongfully 
exacted from him. As you have already 
heard, by the act of 1864, a duty of fifty per 
cent, was imposed upon cork or cork wood, 
manufactured: and a duty of thirty per cent, 
upon cork or cork wood, unmanufactux*ed. 
The question then is in which class does the 
article— these cork quarters— fall. 

The question is a very narrow one, as I 
have already intimated; and we insti-uct 
you, that what is meant by the act of 1864, 
is this: that manufactured cork means such 
fabric produced from the raw material or 
the rough cork, as is adapted to use and suit- 
able for sale in the market as such; and 
that unmanufactured cork is cork in such a 
condition as to be not adapted to such use 
and sale. That is the simple definition. Now, 
what are these blocks? are they manufac- 
tured cork, in the sense of that term, as it 
has been defined to you, oi' not? It is not 
that they have been advanced one stago 
or two stages in the process of preparation 
for manufactm'e, but, whether they have been 
reduced to the form of fabrics of cork adapt- 
ed to use and suitable for sale. If they are 
not so, the plaintiff is entitled to your ver- 
dict: if they are, the verdict must be for the 
defendant. But I apprehend, and it is not 
improper for me to say so, that you have 
very little difficulty about this. There is 
scarcely any dispute betwoen the counsel, 
that in the present form they are not brought 
to the condition of a marketable commod- 
ity. They are not manufactured so as to be 
put upon the market and sold for immediate 
use; and not being so, they are therefore to 
be classified as cork or cork wood, unmanu- 
factured. If you so find, the plaintiff is en- 
titled to recover the duties paid, with inter- 
est from the time of their payment under 
protest by the plaintiff, in 1871, in gold; and 
you will render your separate verdicts ac- 
cordingly, in each case,— there being two 
cases here. 
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Perhaps the better way to put the case 
in shape, that it may be revised by the su- 
preme court, is to answer the several pohits 
presented by the plaintiff's counsel. 

The first point is, "that the burden of proof 
is on the defendant, to show that the import- 
ed articles in question were chargeable with 
a duty of fifty per cent, under the tariff act 
of 1864." We instruct you accordingly. 

The second is, "that to constitute the ar- 
ticles in question 'cork wood or bark, man- 
ufactured' within the meaning of the tar- 
iff act of 1864, they must have been, as a 
matter of fact, capable of being used, and 
must have been designed to be used, in or- 
dinary life, without further manufacture." 
"We have already instnicted you accordingly. 

3. "That if the jury find that the articles 
in question were not capable of being used, 
nor designed to be used, in ordinary life 
without further manufacture, then the plain- 
tiffs are entitled to a verdict" That also is 
the law. 

4. "That the evidence shows that the ar- 
ticles in question were not capable of being 
used and were not designed to be used in 
ordinary life, without further manufacture; 
and that therefore they were not within the 
legal definition of the term manufactured, 
as used in the tariff act of 1864." We de- 
cline to give you this instruction because it 
asks us to affirm what it is- your business to 
find. You are to determine whether the evi- 
dence does show that the articles in ques- 
tion fall within the definition of the terms 
of the law as already given to you. 

5. "That if, while the tariff act of 18G4 was 
in force, the words 'cork wood or bark, unman- 
ufitetured' as used in that act, were, by the 
mutual understanding of the govei-nment and 
of those engaged in importing cork squares or 
quarters like those in question, construed as 
applying to such squares or quarters, then the 
legal presumption is that by the use of the 
words 'cork wood or cork bark, unmanu- 
factured' in the tariff act of 1870, congress 
intended to designate the same article which, 
under the tariff act of 1864, had been subject- 
ed to a duty of only thirty per cent" That 
point is affirmed. 

6. "That if, while the tariff act of 1864 was 
in force, the words 'cork bark or wood, un- 
manufactured' acquired a conventional mean- 
ing as an underatood designation (either in 
trade or in collection of the revenue) of squares 
or quarters like those in question, then the 
words 'coi'k wood or cork bark, unmanufac- 
tured,' as used in the act of 1870, must be con- 
strued as applying to and designating such 
squares or quarters." That point is also af- 
firmed. 

7. "That by the true construction of the 
act of 1870, the articles in question were en- 
titied to entry free of duty, and the exaction 
of any duty thereon was illegal." That is a 
fact which it is your province to determine, 
and we therefore decline to give you instruc- 
tions. 
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8. "That upon the whole evidence, the 
plaintiffs are entitied to verdicts for the 
whole amount of duties exacted, with hiter- 
est thereon, to be paid, levied or collected in 
gold coin of the United States." That we 
decline, for the same reason. It is your prov- 
ince to determine whether the articles ad- 
mitted in evidence before you, fall within the 
definition of the meaning of the act of con- 
gress, as given to you. 

The jury rendered a verdict for the plaintiff 
for §3,500 in gold. 
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Case Wo. 7,807. 

KING V. THOMPSON et al. 

[3 Cranch, 0. O. 146.] i 

Circuit Court, District of Columbia. May 
Term, 1827. 

Negotiable Instruments— Giving Time to Mak- 
er AFTER Judgment — WnETHER Dis- 
charge op Indorsek. 
If the creditor, after judgment against the ma- 
ker and indorser of a promissory note, give time 
to the maker, he does not thereby discharge the 
indorser. 

[This was a bill in equity by Chai'les Khig, 
for the heirs of George King, against Thomp- 
son and others.1 Exception was taken to the 
auditor's report, in which a claim of the 
Bank of Columbia against an indorser was 
rejected, because the bank had given time to 
the makers of the note, after judgment against 
the indorser. 

J. Dunlop cited Bay v. Tallmadge, 5 Johns. 
Oh. 315, to show that, by the judgment, the 
relation of principal and surety had ceased, 
and that indulgence to one was no discharge 
of the other. 

G. Cox, contr^, contended that any in- 
dulgence by which the creditor gave time to 
the principal, and thereby prevented the sure- 
ty from immediate recourse to his principal, 
in case of payment by the surety, discharges 
the latter. Fell, Guai-anty, p. 217, c. 17. By 
Act Md. 1763, c. 23, § 8, the surety dischai-- 
ging or satisfying a judgment against the 
principal is entitied to an immediate assign- 
ment of the judgment against the principal, 
and may have instant execution thereupon. 
Indulgence to the principal would be in direct 
hostility to this right 

THE COURT was of opinion that the in- 
dorser was not discharged, and sustained the 
exception to the report In the case of Bay 
T. Tallmadge, 5 Johns. Ch. 315, Chancellor 
Kent says: "I am not aware of any case that 
has ever imposed upon the creditor the neces- 
sity of peculiar diligence against the princi- 
pal, on the ground of the still existing rela- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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tion of principal and surety, after judgment 
and execution against the bail or the surety. 
It becomes too late, then, to inquire into the 
antecedent relations between the parties. 
Those relations become merged in the judg- 
ment. This was expressly declared to be the 
case, as between the holder and maker and 
indorser of a promissory note, by the supreme 
court of the United States, in Lenox v. Prout, 
3 Wheat. [IG U. S.] 520.'' See, also, Id. 157, 
in notes; Fulton v. Matthews, 15 Johns. 433; 
Shubrick's Ex'rs v. Russell. 1 Desaus. Eq. 
315; Pain v. Packard, 13 Johns. 174; Rut- 
ledge V. Greenwood, 2 Desaus. Bq. 3S9; Com- 
missioners of Berks Co. v. Ross, 3 Bin. 520; 
Trimble v. Thorne, IG Johns. 152. 



IvIXG (THOMPSON t.). See Cases Nos. 13,- 
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KING et al. v. TUSCUMBIA, C. & D. R. CO. 

[7 Pa. Law J. 166.] 

District Court, N. D. Alabama. Nov. Term, 
1846. 

Railroad Mortgages — Recouding Bonds — As- 
signment IX Trust for Creditors— Qkastor's 
Interest — Pkopertj: Liable to Bondholders 
— Equity Practice. 

1. A railroad company, which by their charter 
was authorized "to borrow money, contract 
debts, and be contracted with upon the credit 
of the stock thereof, and to pledge personal or 
real estate for the payments of their debts," in 
order to secure the repayment of certain sums 
borrowed, gave bonds, in which they pledge "all 
their estate, both real and personal, their ^-oad, 
their stock and profits." Held, that these bonds 
were to be considered as mortgages, and govern- 
ed by the laws applicable to mortgages; that as 
between the holders of the bonds and the rail- 
road company the lien is not lost, if the bonds 
remain unrecorded, and that the same rule ex- 
ists in regard to creditors or subsequent purchas- 
ers, with notice. 

2. Where a railroad company had assigned 
its property to A. B., in trust for certain credit- 
ors, and the deed of trust had been regularly re- 
corded, it was held, that a sale under an execu- 
tion, on judgments obtained subsequently to the 
execution and recording of the trust deed, passed 
no title to any portion of the property so assign-^ 
ed. 

3. The interest of a grantor in a trust deed 
is not such an interest as can be sold under exe- 
cution. It is a mere contingent and reversionary 
interest and not liable to levy and sale under an 
execution. The case of Williams v. Jones, 2 
Ala. 318, reviewed and overruled. 

4. All property in the hands of a railroad com- 
pany at the time when the bonds were given, as 
well as all property purchased with the proceeds 
of such bonds and in the possession of the rail- 
road company at the time of the decree, were 
lidd liable to satisfy the holders of the bonds. 

5. Although a court of equity in one state may 
decree a conveyance of Ian a in another state, 
and may enforce such decree by process against 
the defendant; yet neither such decree, nor any 
conveyance under it, unless made by the person 
in whom the title is vested, can operate beyond 
the jurisdiction of the court. 



6. Whether where a number of bonds are se- 
cured by a single mortgage, and a portion of the 
bondholders are complainants in equity, the 
court can compel the appearance of the rest, in 
order that they may participate in the benefits 
of a foreclosure, or be made co-defendants. 
Query? 

The Tuscumbia, Courtland and Decatur 
Railroad Company borrowed in 1833 of the 
complainants [James King and John Ward] 
ninety-six thousand dollars, and gave their 
bonds for the repayment of the same, each 
in the sum of one thousand dollars, paj'able 
in the yeai- 1848, but the interest to be paid 
semi-annually at the Phoenix Bank in New 
York. In their bonds they pledge "all their 
estate, both real and personal, their road, 
their stock, and profits," for the payment of 
the interest semi-annually, and for the re- 
demption of the principal sum boiTowed. At 
a subsequent period, the railroad company be- 
came largely indebted to the Decatur Bank, 
and executed to S. O. Nelson a trust deed of 
all their property, except one lot, to secure 
the payment of the debt due to that bank. 
The bonds to the complainants were not re- 
corded in Alabama, but evidence was inti'o- 
duced to show that the Decatur Bank had, at 
the time of the execution of the trust deed, 
notice of the bonds, and of the pledge of 
the property therein contained. Subsequently 
to the execution of the trust deed, judgments 
were obtained against the railroad company 
by sundiy individuals, and a portion of the 
property conveyed by the trust deed was sold 
at sheriff's sale. The trust deed wa^duly recora- 
ed according to the laws of Alabama. Some 
of the lands pledged by the railroad company 
lie in the state of Mississippi. There are oth- 
er holders of bonds issued by the railroad 
company, who are not parties to this suit. The 
interest upon most of the bonds has not been 
paid since 1839, and upon none of them since 
1840. 

CRAWFORD, District Judge. The ques- 
tions which arise in this ease are the follow- 
ing: Can the bonds of the railroad company 
be considered mortgages? If they be mort- 
gages, can the complainants foreclose against 
the Decatur Bank? Can they foreclose against 
the purcha.sers at sheriff's sale? Can they 
foreclose as to the lands which lie in the state 
of Mississippi? Can the court call the other 
bondholders before it, in order that they may 
participate in the benefits of a foreclosure, or 
be made parties defendant? These questions 
will each be considered and determined. 

By the third section of the charter of incor- 
poration the railroad company are authorized 
"to borrow money, conti-act debts, and be con- 
tracted with upon the credit of the stock there- 
of, and to pledge personal or real estate for 
the payment of their debts." The lien given 
by the company upon then- real and pei-sonal 
property and stock is in the words of the act 
of incorporation, and is therefore not only 
legal, but effective. An instrument under seal. 
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creating a lien upon property, and intended as 
a security for tlie payment of money, wheOier 
it is conditional or absolute, or whatever its 
form, is a mortgage. The bonds issued by 
the company are under the seal of the cor- 
poration, contain a promise to repay borrow- 
ed money, and also give a lien upon property. 
Mortgages are estates holden in. pledge— in 
dead pledge. "Mortuum vadium, a dead 
pledge or mortgage, is where a man borrows 
money of another, and grants him an estate 
in pledge." The legislature, in giving power 
to the railroad company to borrow money and 
give security for its repayment, use words 
appropriate to a mortgage. The bonds given 
in pursuance of the act are therefore mort- 
gages, and must be governed by the laws 
which govern mortgages. Between the hold- 
ers of these bonds and the railroad company, 
the lien created by the bond is not lost if they 
be not recorded; and the lien is preserved 
against any purchaser of the mortgaged prop- 
erty with notice of the lien. By an act of the 
legislature of Alabama, passed in 1828 (Clay's 
Dig. 25u), it is proved that "all deeds and con- 
veyances of personal property in trust to se- 
cure any debt or debts, shall be recorded in 
the office of the clerk of the county eom-t of 
the county wherein the person making such 
deed of conveyance shall reside, within thir- 
ty days, or the same shall be void against 
creditors and subsequent purchasers without 
notice." And if the conveyance be of real 
estate, it must be recorded in sixty days. The 
supreme court of Alabama has decided that 
this act includes mortgages as well as trust 
deeds. Magee v. Carpenter, 4 Ala. 469. It 
will thus be seen that by the express words 
of the act, a trust deed and also a mortgage 
unrecorded is valid against a creditor or sub- 
sequent pm'chaser with notice. The Decatur 
Bank I consider a purchaser with a notice of 
the prior lien of the complainants. The tes- 
timony of Benjamin Sherrod, James Fenner, 
S. O. Nelson, and the circunistances of the 
ease, prove to my mind that the bank had 
notice of the lien created in favor of the hold- 
ers of the bonds at the time of the execu- 
tion of the deed of trust for its benefit. The 
complainants, therefore, as holders of the 
bonds, have a right against the bank to fore- 
close the mortgages, and to have the mort- 
gaged property applied to the payment of the 
interest of their debt, in pursuance of the eon- 
tract made by the railroad company, and set 
forth in their bonds. 

Have they this right in regard to the prop- 
erty purchased at sherifiE's sale by Gorman, 
Pierce, and others? At the time of the sale 
of this property by the sheriff, it had been 
conveyed by the railroad company to S. 0. 
Nelson, in intrust to secure a large debt due 
from it to the Decatur Bank, and no estate 
remained in the railroad company, except an 
equity of redemption, or an equitable interest 
created by the trust deed. The legal estate 
being in Nelson, it is not possible that any 
other than an equitable interest should re- 
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main in the railroad company. By a statute 
of the state of Alabama it is provided that 
"the equitable title or claim to land or other 
real estate, shall hereafter be liable to the 
payment of debts by suit ui "chancery, and 
not otherwise." Clay's Dig. 350. This is 
the law independently of any statutory provi- 
sion. In New York it has been holden that 
a resultmg trust is a legal estate, or that it 
will be so regai-ded, so far as to prevent the 
trustee from recovering the possession against 
the cestui que trust. The supreme court of 
the United States, in the case of Watkins r. 
Hollman, 16 Pet. [41 TJ. S.] 57, say: "This 
doctrine (that a resulting trust should be con- 
sidered a legal estate) seems to have been 
sanctioned to some extent in New York in 
the cases of Foot v. Colvin, 3 Johns. 216; 
Jackson v. Matsdorf, 11 Johns. 91; and Jack- 
son V. Morse, 16 Johns. 197. These decisions 
may have been influenced somewhat by the 
statute concerning uses in that state, which 
subjects the estate of the cestui que trust to 
execution." The court also say that this doc- 
trine was countenanced by Lord ^Mansfield, 
and that "it is known that that great judge 
had a strong leaning to the principles of eq- 
uity in trials at common law." This equita- 
ble doctrine in a court of law was overruled 
in the case of Doe v. Staple, 2 Term K. GS4. 
Lord Kenyon says: "Is it possible for a couit 
of law to enter into the discussion of such 
nice points of equity? We have no such au- 
thority. Sitting in this couit, we must look 
to the record, and see whether a legal title 
is conveyed to the party claiming under these 
instruments." In the case of Doe v. Wroot, 
5 East, 132, Lord Ellenborough said: "We 
can only look to the legal estate, and that Is 
clearly not in the devisees, but in the heir 
of the surrenderer; and if the devisees have 
an equitable interest, they must daim it else- 
where, and not in a court of law. For, as to 
the doctrine that the legal estate cannot be set 
up at law by a trustee against his cestui que 
trust, that has been long repudiated." After 
quoting the above authority, the supreme 
court of the United States add: "And this is 
the settled doctrine in England on this sub- 
ject, and with few exceptions in this country." 
In the states where no courts of chancery are 
established, courts of law, in giving relief, of 
necessity, trench upon an equitable jurisdiction. 
The supreme court of Alabama have fol- 
lowed the decisions in New York, and^ have 
thus far, according to the above extract from 
the opinion of the supreme court of the Unit- 
ed States in the case of Watkins v. Hollman, 
departed from the common law, which is in 
this state, when unaltered by statute, the law 
of the land. The statute of this state, which 
authorized the sale of an equitable interest 
in lands, was repealed in 1820, [Toulmin, 
Laws of Ala. p. 317, § 2,] and it was pro- 
vided by statute, that the equitable title 
to lands shall not be subjected to the pay- 
ment of debts except by suit in chanceiy. 
In the case of Williams v. Jones, 2 AU. 319, 
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the supreme court of this state, say: "If 
this question (whether the equitable interest 
of the maker of a deed of trust could be sold 
under execution) Tvas presented to this court 
for the first time, considering the amount of 
property thus held, and the embarrassing 
effects -which must result from a sale under 
such circumstances, we should hesitate long 
before we gave it our sanction. The most 
obvious effects are the sacrifice which must 
-attend the sales of property to which only an 
imperfect title can be conveyed by the sher- 
iff, the value of which it may be difficult to 
asceilain, and the danger to which the mort- 
gagee or the person beneficially interested is 
exposed by the property being sold to differ- 
ent pei-sons, and carried to dilfei-eut parts of 
the state, not to mention the difficulties which 
would attend a redemption of the property 
from the same causes." The evils of the 
practice which prevails in the state courts are 
thus forcibly depicted by the supreme court, 
and are sufficient to prevent this court from 
pursuing a courae of decision which leads to 
such embarrassing results, and more especial- 
ly as I believe it to be in opposition to the 
common law, and also to a statute of the 
state. But the decisions of the supreme court 
of Alabama in the cases of McGregor v. Hail 
[3 Stew. & P. 397] and of Perkins v. May- 
field, 5 Port. [Ala.] 182, referred to by the 
supi-eme court as authorizing, or rathei- con- 
straining the decision, that the Interest of the 
maker of a trust deed can be sold under an 
execution, do not, according to my view of 
them, warrant the conclusion to which the 
court came in the case of Williams v. 
Jones. In the first of those cases the court 
decided that the interest of a mortgagor was 
a legal estate, and, as such, could be sold 
under an execution. The interest of a mort- 
gagor and a grantor in a trust deed in the 
property mortgaged in the one case and con- 
veyed in the other, are very dissimilar, and 
the difference between them is clearly point- 
ed out by the chancellor t)f Mississippi in 
1 Freem. Oh. [Miss.] 109. The chancellor 
says: "The inter^t of a grantor in a deed of 
trust is not analogous to the interest of a 
mortgagor, and is not the subject of lien or 
execution at law. Here was an absolute con- 
veyance in trust for the payment of debts. 
It bears no analogy to a mortgage. See 1 
Pow. Mortg. p. 10, note. The grantor has 
but a contingent, revei-sionai-y interest The 
trustee holds the land in trust, fii-st for the 
payment of debts, and, secondly, for the ben- 
efit of the grantor, if anything should be 
left after the payment of the debts. See Den 
V. Dodds, 1 Johns. Cas. 160. This is not such 
an interest in the grantor as in the subject 
of levy and sale at common law. A judg- 
ment at law is not a lien upon equitable in- 
terests in land. 1 Johns. Ch. 52, 17 Johns. 
350. The interest of a cestui que trust in 
real estate cannot be sold on an execution, 
unless when the trustee holds the title as a 
naked, simple trust, and the whole beneficial 



Interest is In the cestui que trust Ontario 
Bank v. Koot, 3 Paige, 478. 

In the case of Perkins v. Mayfield the sole 
question, as stated hy the court, which was 
then before it, was whether "a mere equity, 
unaccompanied by possession, can be reached 
by execution." This question was decided in 
the negative; if anything more was decided 
by the court, it was extrajudicial, and not 
binding upon that or any other court But in 
looking into the case, I find that all the judi- 
cial decisions cited by the court sustain the 
doctrine that an equitable interest cannot 
be sold under an execution, and the court, 
although they say several times that they 
do not mean to overrule the decision in the 
case of M'Gregor v. Hall [supra], yet cer- 
tainly give to it no eonfiiTQation; and the 
adjudications referred to by them clearly 
show that it was founded in error. In the 
case of Williams v. Jones, 2 Ala, 318, the 
court says: "In the case of Perkins v. May- 
field, 5 Port [Ala.] 182, the precise question 
here raised was determined by this court, 
in which it was held that a mere equity, un- 
accompanied by the possession of the prop- 
erty, could not be sold by execution, but 
that the equity of the maker of a deed of 
trust, accompanied by possession, could be 
thus sold." The court in this statement has 
clearly fallen into an error. In the case of 
Perkins v. Mayfield the question was wheth- 
er the interest of a mortgagor could be sold 
under an execution; and in the case of Wil- 
liams V. Jones the question was whether the 
Interest of the grantor in a trust deed could 
be sold under an execution. It is but neces- 
sary to refer to the opinion of the chancellor 
of Mississippi, already quoted, and to the 
authorities referred to by him, to show the 
great difference between the interests of a 
mortgagor and the interests of a grantor in 
a trust deed. They are totally dissimilar. 
Some courts hold that the interest of a mort- 
gagor is a legal estate, and liable to be sold 
under an execution. No court except the 
supreme court of Alabama, so far as I have 
been able to ascertain, has holden that the 
interest of a grantor In a trust deed can be 
sold under an execution. That interest is 
contingent and reversionary, and of course 
not liable to a levy and sale under an exe- 
cution. In fact it would be difficult to find 
it, for it has no present existence. 

From a statement of the facts of the case 
of Perkins v. Mayfield, made by the reporter, 
it appears that the slaves levied upon had 
been mortgaged by the defendant in execu- 
tion to Perkins and EUott to secure them 
against a contingent liability, with a power 
of sale in case of their liability becoming 
absolute. The power of sale did not convert 
the Instrument from a mortgage into a trust 
deed. It was, notwithstanding the power of 
sale, a mortgage, and a sale made by the 
mortgagee, without the intei-vention of a 
court of equity, independently of any stat- 
utory provisions, is void. See 1 Rand. [Ya.] 
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30G; 3 Leigh, 654; 1 Freem. Cb. (Miss.) 42. 
So that this case was not analogous to the 
case of 'Williams v. Jones, and did not jus- 
tify the court in holding that the interest of 
the maker of a trust deed could he sold under 
an execution. The first decision by the su- 
preme court of AJahama that such interest 
could be sold under an execution was made 
in that case, and it was also in that case 
that they lament the evils which flow from 
such a course of decision. It may be re- 
marked, too, that the court referred to no 
decision, except their own, to sustain the po- 
sition that the interest of the grantor in a 
trust deed could be sold under execution. 
But it has been directly decided by the su- 
preme court of the United States that the 
interest of a mortgagor ui the mortgaged 
premises, and a fortiori, that the interest of 
a grantor in a deed of trust, cannot be sold 
under an execution. In the case of Van Ness 
V. Hyatt, 13 Pet [38 U. S.] 294, they say: 
"The only interest which the appellant can 
claim in the property in question is derived 
from the levy by the officer under his exe- 
cution, and the purchase made by him at 
the sale under that execution, of whatever 
right, title, and claim Shields had in the 
property. Now it must be borne in mind 
that not only before the sale, but even before 
the levy, Shields had mortgaged the lot to 
Franks, and consequently his right was only 
an equity of redemption. Was this such a 
right or interest as that a fieri facias could 
be levied upon it? The principle of the com- 
mon law undoubtedly is that no property 
but that in which the debtor has a legal 
title is liable to be taken by execution, and 
accordingly it is well settled in the English 
courts that an equitable interest is not lia- 
ble to an execution." And the court cite as 
authorities. 1 Ves. Jr. 481; 8 East, 407; and 
5 Bos. & P. 461. This decision of the su- 
preme court of the United States will, of 
course, govern this court, and under its in- 
fluence it must decide that after the execu- 
tion of the trust deed by the railroad com- 
pany for the purpose of securing the De- 
catur Bank, no estate remained in the rail- 
road company which could be sold under ex- 
ecution, and that Gorman and Pierce and 
others, by their purchase at sheriff's sale of 
a portion of the property, acquired no title 
to it, and that their claims present no ob- 
stacle to the foreclosure, which the com- 
plainants seek. The property which the 
railroad company had in its possession at 
the date of their bonds or mortgages, and 
also other property acquired with, or re- 
ceived in exchange for it, and I think also 
the property purchased with the money de- 
rived from the sale of the bonds now in pos- 
session of the railroad company, are liable 
to satisfy the demands of the complainants. 
In the case of Oliver v. Pratt, 3 How. [44 
U. S.] 333, the supreme court hold that, "in 
cases of trust, where the trustee has vio- 
lated his trust by an illegal conversion of 
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the trust property, the cestui que trust has 
a right to follow the property into whose- 
soever hands he may find it, not being a 
bona fide purchaser for a valuable consid- 
eration, without notice." "When a trustee 
has, in violation of his trust, invested the 
trust property, the cestui que trust has his 
option either to bold the substituted prop- 
erty Uable to the original trust, or to hold 
the trustee himself liable for the breach of 
trust." 

Can this court decree a foreclosure and 
sale of the land upon which the complain- 
ants allege they have a lien, but which lies 
in the state of Mississippi? This quesion 
has been fully answered by the supreme 
court of the United States in the case of 
Watkins v. Hollman, 16 Pet. [41 U. S.] 25. 
The supreme court say: "A court of chan- 
cery, acting in personam, may well decree a 
conveyance of land in any other state, and 
may enforce their decree by process against 
the defendant. But neither the decree it- 
self, nor any conveyance under it, except by 
the pei-son in whom the titie is vested, can 
operate beyond the jurisdiction of the court."" 
The decision of the supreme court is deci- 
sive of the question now before this coui-t. 
This court might, in a proper case, compel 
the railroad company to convey to the com- 
plainants, but it can make no decree which 
shall operate directly upon the land. It con- 
sequently cannot decree a foreclosure, nor a 
sale of the land lying in Mississippi, in de- 
fault of payment of the interest now due ta 
the complainants- I am not aware of any 
process by which the other bond holders can 
be called before the court, and viewing the 
complainants as mortgagees, I do not deem 
it absolutely necessary that the other mort- 
gagees should be before the court, in order 
to a foreclosure. Whatever rights other 
mortgagees, holding mortgages of the same 
date, may have, will be protected by law, 
notwithstanding the foreclosure. 

It is, according to the foregoing opinion, 
ordered, adjudged, and decreed, that all the 
real and personal estate of the railroad com- 
pany, their road, the profits and stock be- 
longing to the said railroad company on the 
first day of October, 1S33, the date of the 
said bonds or mortgages, and the property 
which has been acquired with or in lieu of 
the said real and personal property, road, 
profits, and stock, and which are now in the 
possession of the said railroad company, or 
in the possession of the other defendants 
with notice of the lien of the said com- 
plainants, except the lands which lie in the 
state of Mississippi, be, and the same are 
hereby, declared liable to pay the interest on 
the bonds holden by the complainants, and 
ultimately for the redemption of the said 
bonds; and it is ordered that it be referred 
to the master to ascertain what property is 
thus liable, and also to ascertain the amount 
of interest now due on said bonds, and to 
report to this court in order to a final de- 
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cree; and that the master have power to 
require the production of books and papers 
necessary to ascei-tain the property of the 
said railroad company, and to examine wit- 
nesses touching the same, and also concern- 
ing any matter refeiTed. 
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KING V. WERNER. 

[12 Blatchf. 270; 1 Ban. & A. 386; 8 O. G. 
361.] 1 

Circuit Court, S. D. New York. Auj?. 15,1874.2 

Patents — Isipkovemext ix FivI'ted PcrPFiNG — 
Want of Novelty — Ixfkingemext. 

1. The reissued letters patent. No. 3.001, 
granted to George B. King, June 23d, 1868, the 
original patent having been granted to biin, as 
inventor, February 26th, 1867, for an "imorove- 
uient in fluted puffing," are void, for want of 
novelty. 

2. The claim of such reissued letters patent, 
nainely, "The within described puffing, as a new 
article of manufacture, the same being formed 
by crinkling, gathering, or irregularly waving 
one portion of the strip of muslin, or other ma- 
torial, simultaneously with fluting it along the 
edges of such portion, as at g, and forming flat- 
tened borders or portions, h, outside of the flutes, 
or between two next adjacent rows of them, to 
receive stitching, substantially as specified," 
claims the puffing it describes as a new article 
of manufacture, without reference to how it is 
made, whether by hand, or machinery, or other- 
wise, and is anticipated by a like puffing previ- 
ously made on a sewing machine.'" 

3. The machine described in letters patent 
granted to Robert Werner, January 7th, 1873, 
for an "improvement in crimping and fluting ma- 
chines," is an infringement on reissued letters 
patent. No. 3,000, granted fv^ George B. King, 
June 23d, 1808, for an "improvement in fluting 
machines," the original letters patent having 
been granted to him, as inventor, February 26th, 
1867. 

[See note at end of case.] 

4. The claim of such reissued letters patent, 
namely, "The guide E, constructed with one or 
more curveil or arched portions, a', in combina- 
tion with Fuitable fluting rollers, substantially as 
herein set forth, for the purpose specified," pre- 
sents, as its main feature, a device for nulling 
away the fabric before the fluting rollers "rasp 
it too firmly, so as to get an increased width of 
fabric opposite the pair of plain zones, such de- 
vice being an arched guide, the arch of which 
raises up the fabric, so that the fabric rides 
over it and is pulled away from the fluted parts 
of the rollers. The Werner machine uses, in 
connection with fluting rollers, a detent or finger, 
by which a portion of the fabric is held back, so 
as to get an increased width of fabric opposite 
a nair of plain zones, the fabric being pressed 
between the detent and a platform. In^both ma- 
chines, the width of the fabric passed between 
the pair of plain zones is greater than the width 
of such zones, and, as the fluting gathers the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 1 Ban. & A. 386; and 
here republished by permission,] 

2 [Reversed in 96 U. S. 218.] 
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fabric, the portion of it which passes between the 
pair of plain zones is crinkled. 

[Cited in Kursheedt v. Werner, Case No. 7,- 
947.] 

[See note at end of case.] 

[This was a bill in equity by George E. 
King against Robert Werner, praying for an 
injunction, to restrain the infringement of 
certain patents.] 

Stephen D. Law and Manuel A. Kursheedt, 
for plaintiffi. 
Orlando Dorsey, for defendant 

_ BLATCHFORD, District Judge. This suit 
is brought on two reissued letters patent, 
granted to the plaintiff. One is No. 3,000, for 
an "improvement in fluting machines." The 
other is No. 3,001, for an "improvement in 
fluted puflang." Both of them are dated June 
23d, 1868, and were issued on the surrender 
of original letters patent granted to the plain- 
tiff, as inventor, February 26th, 1867. 

The specification of No. 3,001 says: "My 
invention consists in the production, as a new 
article of manufacture, of a puffing applicable 
to shirt bosoms, trimming, or other purposes 
of dress, in which the completed article, prior 
to laundering or washing, is made up of either 
a single row or two or moi-e parallel series 
of rows, each consisting of flattened borders, 
with flutes running along their inner edges, 
and a puffed, or gathered, or crinkled sur- 
face or surfaces between the flutes." It 
further says, that the puffing represented in 
the drawing accompanying the patent consists 
of flattened portions, with flutes arranged 
along the inside edges of such flattened parts 
or borders, and with a crinkled or gathered 
surface to the portions lying between the 
flutes, longitudinal rows of stitching being 
afterwards, it may be, passed through the 
flattened borders, at, say, their edges, "to 
render permanent the conformation of the 
puffing," and, if necessary, strips or tapes 
basted on along such flattened parts. It fur- 
ther says: "The mechanism, where machin- 
ery is used for the purpose, necessary to pro- 
duce a puffing 'of this character, may be 
varied, but, for the purpose of illustrating 
how, or one way in which, the same may 
be done automatically or by mechanism, it 
will suffice here to refer briefly to a machine 
for the purpose, which was secured to me by 
letters patent, No. 62,492, of the United 
States, bearing date February 20, 1867, and 
which is now the subject of an application for 
reissue. Thus, the piece of muslin or other 
fabric may be entered through a hollow, in- 
clined guide, formed partly of an arched and 
partly of a straight form, to or ttetween 
rollers and pressers, the rollers being made 
with flattened ends or portions that act 
in concert with the pressers, to form the flat 
portions, h, of the puffing, and with grooves 
or flutes, inside of such flattened ends, to 
establish the flutes, g, while the intervening 
portions of the rollers opposite the arched 
portion or portions of the guide are further 
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[Drawings of reissued patent No. 3,001, granted 
June 23, 1868, to G. E. King, publislied frojn 
the records of the United States patent office.] 
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from each other, and simply serve to act in a 
light manner upon the eui-ved surfaces of the 
puffed, gathered or crinkled portions, i, of 
the material, as produced by or through the 
arched portions of the guide, that give an ir- 
regular or wavy surface to such portions, by 
reason of the width of the material passing 
out of or through the arched portions of the 
guide being greater than the distance be- 
tween the fluted portions of the roller. The 
longitudinal rows of stitching, s, in or along 
the flattened portions, h, may either be put 
in by hand or by any suitable sewing ma- 
chine. A puffing is thus made, having gath- 
ered, crinkled or wavy portions, i, without 
having recourse to laundering or washing 
to efEect such conformation, thereby econ- 
omizing labor and material, and putting the 
article in a finished state on the market, in 
that fresh condition which washed goods are 
devoid of." 

The claim is in these words: "The within 
described puffing, as a new article of manu- 
facture, the same being formed by crinkling, 
gathering or irregularly waving one por- 
tion of the strip of muslin, or other material, 
simultaneously with fluting it along the edges 
of such portion, as at g, and forming flatten- 
ed borders or portions, h, outside of the 
flutes, or between two next adjacent rows 
of them, to receive stitching, substantially 
as specified." The article of manufacture 
claimed, the patentee denominates, as a 
whole, a "puffing." As he describes it in 
the claim, it consists of a crinlded, gathered 
or irregularly waved iporlion, of a fluted por- 
tion along each edge of such flrst-named por- 
tion, and of a flattened border or portion out 
side of each fluted portion, to receive stitch- 
ing, to render permanent the conformation. 
The specification points out, as features of 
the article, that it presents the appearance it 
does without being washed or laundered, and 
that its gathered, crinkled or wavy portion 
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has such conformation given to it without 
having recom-se to laundering or washing, 

A patent had been granted to the plaintiff 
on the 23d of October, 1866 [No, 59,036], for 
an "improvement in fluted puffing for shirt 
bosoms," in which he claimed, as an article 
of manufacture, what he called a "fluted, puff- 
ing," made by fluting, by mechanism, and in 
a regular manner, a strip of muslin, or other 
material, throughout its length, and compress- 
ing and flattening down the extremities of 
the flutes, to form straight and regular bor- 
ders on either and opposite sides of the flutes, 
and afterwards machine stitching said bor- 
ders along and at the union of the borders with 
the flutes. It is manifest that this article, 
for the space between the flattened portions, 
consists, as made, and before being washed 
or laundered, wholly of flutes; that, in order 
to convert such fluted portion into a crinkled, 
gathered or irregularly waved portion, it is 
necessaiy to launder or wash it; and that 
such convei-sion can be made by laundering 
or washing it 

Figure 1 of the di-awing represents' a face 
view of the puffing "previously to its being 
washed," and represents it as wholly in flutes 
between the flattened portions. Figure 4 of 
the drawing represents a face view of the 
puffing "after having been washed, and as 
sewed between the plaits of a shirt bosom," 
and represents all the part that is in view. 
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which is the part between the flattened por- 
tions, as being crinlxled, gathered or irregular- 
ly waved. In view of this patent of 1866, 
the reference, in the specification of reissue 
No. 3,001, to the formation of the crinkled 
portion of the pufiing, without recourse to 
washing or laundering, becomes intelligible. 
The specification of No, 3,000 saj's: "This 
invention is designed for making pufling ap- 
plicable to shirt bosoms, trimming, or other 
pui-poses of dress, in which the article, as it 
issiies from the machine, is (without having 
recourse to laundering) delivered in a com- 
plete foiTU, either singly or in two or more 
series or rows, composed of flattened borders, 
with flutes running along their inner edges, 
and puffed or crinkled surfaces between the 
flutes. The invention consists in a guide con- 
structed with one or more eui-ved or arched 
portions, in combination with one or more 
suitable fluting rollere, whereby the material, 
in passing through tlie machine, is fluted, and 
contracted laterally, as it were, or di-awn 
up, between the flutes, to produce the requir- 
ed crinkled surface or surfaces in the puff- 
ing." Two fluting rollers, one above the 
other, are placed in a frame, with their ends 
projecting through large vertical slots formed 
in the ends of the frame. The lower roller 
is supported in semi-circular bearings formed 
in the lower ends of the slots, and is furnisn- 
ed at one end with a crank. The upper roller 
works in semi-circular bearings formed in 
sliding blocks placed upon the ends thereof, 
and pressed doTvn upon the same by a spring, 
the tension of which may be regulated by 
means of a vortical screw situated centrally 
in the top of the frame. When desired, the 
upper roller may be held within a given dis- 
tance of the lower roller by vertical set- 
screws, situated one at each end of the top 
of the frame, and acting upon the sliding or 
adjustable bearings. The puffing is repre- 
sented in one of the figures of the drawing, 
and is formed of strips of any suitable fabric, 
and of a width, when finished, nearly, or 
quite, equal to the length of the fluting rollers, 
and is formed with longitudinal portions, 
which are fluted transversely to the length 
of the strip; also, with portions outside of 
the fluted portions, in which the fabric is 
pressed flat, and through which longitudinal 
roAvs of stitching are formed, to render per- 
manent the conformation of the pufling; and, 
also, with portions between the fluted por- 
tions, which are intended to be wider than 
the parts just described, and which are puffed 
or crinkled in such manner as to possess an 
irregular wavy surface. In order to form 
these several portions of the pulHng, each of 
the fluting roUei-s is formed with as many 
annular or circumferential series of grooves 
and flutes as there are fluted portions upon 
the puffing, with as many plain, narrow an- 
nular faces as there are flattened poitions, 
and with as many plain and comparatively 
broad portions as there are puffed portions 
in the flnished puffing, each of the said parts 
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of the rollers being of the same width as that 
portion of the completed puffing which it is 
designed to shape, and the plain and com- 
pai-atively broad circumferential faces or por- 
tions being of such diameter that, when the 
two rollers are in proper position, those upon 
one roller will be situated at such distance 
from those upon the other, that no considera- 
ble pressure will be exerted upon the fabric in 
passing between them, ajid the several series 
of grooves and flutes upon one roller gear- 
ing into those upon the other roller. There 
are pressere, the rearmost end of each one 
of which is curved downward, and fitted up- 
on the upper rearmost part of each of the 
plain, narrow annular faces of the lower 
roller, while its forward end is cui-ved up- 
ward in contact with the forward sides of 
the corresponding plain, narrow annular face 
upon the upper roller, the rearmost ends of 
the pressers being pressed against the lower 
roller by set-screws passing through a hori- 
zontal bar or brace secured upon the rear of 
the frame. Fixed upon the forward side of 
the frame, In front of the lower roller is a 
horizontal supporting brace, which has fixed 
upon it an inclined plate, upon which is sup- 
ported an inchued guide, E, which is com- 
posed of two pieces of sheet metal, secured 
one over the other, at such a distance apart 
as to permit the passage of the cloth oi* fabric 
between them, and those parts of the guide 
in front of the plain and comparatively broad 
cylindrical portions of the rollers are curved 
up or arched transvei-sely, as shown at a', in 
such manner that the widtli of the fabric 
passed between each pair of such plain and 
comparatively broad portions will be greater, 
if stretched out to its full extent, than the 
width of said portions, so that the fabric, 
by means of its increased width, will be 
crinkled or puffed in passing between said 
portions. The end of the sti'ip of fabric from 
which the fluted puffing is to be formed, is 
passed into and through the guide, and be- 
tween the rollers, and a rotai-y motion is 
communicated to the rollers. The fabric is 
drawn lengthwise between the rollers, those 
portions thereof which pass between the sev- 
eral opposite series of grooves and flutes in 
the two rollei-s being fluted, while those por- 
tions thereof which pass between the smooth, 
annular faces of the rollers, being formed 
into gathei-s by the fluting of the fabric at 
the sides or edges thereof, are pressed flat 
by passing under the pressers, as the fabric 
is drawn along, at the same time that those 
portions of the fabric drawn through the 
curved or arched parts of the guide, being, 
if stretched to their full extent, of a width 
greater than that of the smooth and compara- 
tively broad cylindrical portions, and being 
also gathered by the flutmg formed at their 
sides or edges, are caused to assume a 
crinkled or puffed form, as they are passed 
between the said smooth and comparatively 
broad portions, the distance between such op- 
posite portions being such that no pressure is 
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exerted upon the fabric passing between 
them, beyond that required to simply press 
the convex surfaces thereof downward to a 
sufficient degree to insure the shaping there- 
of into the puffed condition just described. 
The extent to which the material will be thus 
contmcted laterally, as it were, or drawn up, 
between the flutes, will be governed by the 
excess in length of the arched portions of the 
guide over a straight line or lines connecting 
such arched portions at their base. By these 
means the fluted pufling is brought into the 
form required in the finished article, without 
the necessity of washing the same in order 
to bring the puffing into such form. To com- 
plete the puffing, longitudinal rows of stitch- 
ing are formed in the flat parts of the puf- 
fing, to retain it in shape. The foregoing 
description is found in the specification. The 
claim is in these words: "The guide E, con- 
structed with one or more curved or arched 
portions, a', in combination withsuitableflut- 
ing rollers, substantially as herein set forth, 
for the purpose specified." 

In view of the prior existence of the puff- 
ing called the Pipo pi:ffing, it is impossible 
to sustain reissue No. 3,001. The puffing 
claimed in that reissue Is claimed as a new 
article of manufacture, without reference to 
whether it be made by machinery, or by 
hand, or how otherwise. Any prior article, 
which had, as its characteristic features, as 
an article of manufacture, the features set 
forth in that reissue, as the characteristic 
featui-es of the puffing claimed therein, is 
an anticipation of the patent. The Pipo pufl- 
ing was made on a sewing machine, but 
it was formed complete without laundering 
or washing, and it consisted of flattened 
borders, with flutes running along their in- 
ner edges, and a puffed, or gathered or 
1411L.CAS. — 36 



crinkled surface between the flutes, and lon- 
gitudinal rows of stitching were passed 
through the flattened borders, to render per- 
manent the conformation. The flutes were 
formed by the process of gathering, and 
were not as regular and uniform, each flute 
"With every other flute, as where flutes are 
made by fluting rollers. But this is a ques- 
tion of degree, and of appearance, and not 
of conformation. 

The claim of reissue No. 3,001 speaks of 
forming the puffing by crinkling one por- 
tion of the strip "simultaneously" with flut- 
ing it along the edges of such portion, and 
forming flattened borders outside of the 
flutes. If the word "simultaneously" be con- 
strued as referring to the idea that, in any 
given cross section of the strip, the crinkled 
portion, the fluted portions and the flattened 
borders are formed at one and the same 
time, then an element is introduced which 
has regard to something beyond the con- 
formation of the puffing as an article of man- 
ufacture, and its shape and structure when 
completed— an element which has to do with 
the process of making it. The specification, 
in its descriptive part, in no manner makes 
any part of the invention to consist in any 
part of any process of making the puffing, 
or of any machinery or apparatus for mak- 
ing it, nor does it suggest that the parts 
embraced in any cross section are to be 
made simultaneously with each other, or 
that any peculiarity in conformation would 
result from so doing. Therefore, such a con- 
struction of the word "simultaneously" would 
make the daim repugnant to the subject- 
matter of the patent. The only proper con- 
struction, then, of the word is, that it mere- 
ly means, that, in the finished article, one 
portion is seen to be crinkled, and, at the 
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same time, the parts at the edges of such 
portion are seen to he fluted, and the por- 
tions outside of the flutes are seen to be 
flattened herders. 

We come now to the consideration of the 
machine used hy the defendant, and alleged 
to infringe reissue No. 3,000, in making the 
puffing which is alleged to infringe reissue 
No. 3,001. The defendant's machine is de- 
scribed in letters patent granted to him 
January 7th, 1873, for an "improvement in 
crimping and fluting machines." He uses, in 
connection with fluting rollers, as the speci- 
fication of his patent states, "a detent or 
finger, by which a portion of the fabric is 
held back, and thereby formed into V-shaped, 
but more or less irregular, lateral waves 
and crinkles." Between the fluted portions 
of the fluting rollers are plain zones. The 
free end of the detent bears against a plat- 
form midway of the plain zones. The fabric, 
in its passage to the rollers, passes over the 
platform and under the detent, which is a 
spring, and which so presses the fabric 
against the platform, while the rollers are 
drawing the fabric forward, as to detain 
or hold back that portion of the fabric which 
is so pressed by the detent, and cause it 
to be crinkled in the space between the inner 
edges of the flutes. This result is attained 
because the same thing is done as in the 
plaintiff's machine, that is, the width of 
the fabric passed between the pair of plain 
zones is greater than the width of such 
zones, and as the fluting gathers the fabric, 
the portion of it which passes between the 
pair of plain zones is crinkled. The defend- 
ant's machine has pressors which make flat- 
tened borders along the outer edges of the 
fluted portions, through which stitching may 
be made. 

The main feature of the plaintiff's machine 
is the device for pulling away the fabric 
before the fluting rollers grasp it too firmly, 
so as to get the increased width of fabric 
opposite the pair of plain zones. The plain- 
tiff shows how this is to be done by an 
arched guide. This arch raises up the fabric. 
The fabric rides over it, and so is pulled 
away from the fluted parts of the rollers. 
The obstacle interposed by the arched guide 
pushes up the fabric to an apex. There 
would be no difference in mode of opera- 
tion, if the fabric were pushed down to a 
given point by an arched guide. The de- 
fendant interposes an obstacle which pulls 
back the fabric from the fluted parts of the 
rollers. The mode of operation is the same 
as in the plaintiff's machine, and the result 
is the same. The only difference is, that, 
in one, the centre of the extra width moves 
upward as the pull is made, and, in the 
other, it does not; but, in each, the de- 
taining instniment diverts the fabric from 
what would otherwise be its course, so as 
thereby to pull out the extra width. I think 
the variation is merely mechanical and not 
substantial, and that the defendant's ma- 



chine is an infringement. The detent and 
the platform form the two surfaces of a 
guide between which the fabric passes, and 
these surfaces hold it so as to pull it away 
from the flutes. The two surfaces of the 
plaintiff's guide do the same thing. 

Reissue No. 3,000 is not successfully at- 
tacked as to the novelty of its claim. 

As to the Robjohn patent, and Robjohn 
machine, and Robjohn guides 1 and 2, the 
machine was designed to make two double- 
fold ruffles at one and the same time. It has 
no provision for taking up an increased 
width of material, or for crinkling a central 
portion of the material. Nor could such 
guides, or the guides S and T, produce, in 
connection with the Robjohn machine, the 
results produced by the mechanism covered 
by the claim of reissue No. 3,000. The flat 
iSIuUer guide No. 5 falls within the same 
category. The MuUer guide No. 5, with the 
arched projection, has not two surfaces be- 
tween which the material passes; and, used, 
as it always was, with the Muller rings Nos. 
3 and 4, which were diamond embossing 
rings, and made a diamond figure on the 
material, and occupied all the space not oc- 
cupied by the fluting rollers, it does not pre- 
sent the combination set foith in the claim 
of reissue No. 3,000, for the purpose speci- 
fied in that reissue. 

The Weitling machine and apparatus, 
whether as originally presented to the pat- 
ent office, or as existing and used before 
King's invention, did not contain the com- 
bination of the claim of reissue No. 3,000. 
Moreover, such use as was made of it before 
King's invention was wholly experimental, 
and it was abandoned by its inventor, as an 
abortive experiment. 

There must be a decree for the plaintiff 
as to reissue No. 3,000, for an account of 
profits and damages, with an injunction, 
with costs. 

In the two suits brought against vendors 
of puffing, on reissue No. 3,001, the bills must 
be dismissed, with costs. 

[NOTE. An appeal was then taken by Wer- 
ner to the supreme court, where the decree was 
reversed in an opinion by Mr. Justice Miller, 
who said that there was not only a gi*eat differ- 
ence in the shape or form of the guide of these 
two machines, but they operated on entirely dif- 
ferent principles. In King's machine the re- 
dundant fullness which makes the puff is produ- 
ced by a pressure which is uniform over the sur- 
face of the fabric, the two plates giving it the 
exact form required, and no other; while Wer- 
ner's finger seizes the fabric in the centre of the 
part to be crinkled, and by pulling on it at this 
central point, as it is drapged in between the 
rollers, enough of the material is drawn in from 
the edges towards the center to create the re- 
dundancv necessary to the puff or crinkle. 96 
U. S. 218. 

[For other cases involving this patent, see note 
to King V. Maudelbaum, Case No. 7,799.] 
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Case JSTo. 7,810. 

KING- et al. v. WILSON et al. 

[1 Dill. 555; 13 Int. Rev. Rec. 36: 3 Ghi. Leg. 
News, 137; 5 Am. Law Rev. 562.1 1 

Circuit CJourt, D. Iowa. Jan., 1871. 

Railroad Aid Tax Law— Relatioss op State 
AND Fedekai- Courts. 

1. The federal courts, sitting in a state, fol- 
low the latest decision of the highest tribunal of 
the state, as to validity and construction of a 
state statute; and the case is an exceptional one 
in which the federal court is justified in holding 
a statute void, because in conflict with the con- 
stitution of the state after the supreme court of 
the state has pronounced it to be valid. 

[Cited in Powder River Cattle Co. v. Board 
of Gom'rs, 45 Fed. 325.] 

2. The latest decision of the state supreme 
court, holding that the citizen might constitu- 
tionally be taxed, and the proceeds given as a 
gratuity or donation to aid in the building of the 
roads of private railway companies, was follow- 
ed, although that decision overruled a long and 
settled course of adjudication by the same tri- 
bunal the other way, and the prior decisions were 
regarded as sound expositions of the constitution 
of the state. 

[Cited in Black v. Elkhom Min. Co., 47 Fed. 

603.] 
[Cited in Commissioners of Leavenworth Co. v. 

Miller, 7 Kan. 516.] 

3. The case ^nade in the bill involving no con- 
tract made upon the faith of the prior decisions 
of the state court, does not fall within tht ex- 
ception to the rule recognized by the United 
States supreme court in the Iowa bond cases. 
Gelpcke Case^ Wall. [68 U. S.] 75; Butz v. 
Muscatine, 8 Wall. [75 TJ. S.] 575. 

[Cited in Henning v. U. S. Ins. Co., Case No. 
6,366.] 

4. While it may be true that non-resident tax- 
payers citizens of different states, may join in a 
bill in equity to enjoin the collection of an illegal 
tax on their several property, it seems, as to 
each so entitled to join that there must be in 
dispute an amount exceeding five hundred dol- 
lars. 

[Cited in Schulenberg-Boeckler Lumber Co. v. 
Town of Hay ward, 20 Fed. 424; Rich v. 
Bray, 37 Fed. 276; Skirving v. National 
Life Ins. Co. 59 Fed. 745, 8 C. 0. A. 241.] 

On motion for injunction.— This is a bill in, 
equity filed in the circuit court of the United 
States for the district of Iowa, asking for an 
injunction to restrain the collection of a rail- 
road tax on the property of the complain- 
ants, situate in Marion township, Linn coun- 
ty, Iowa. The plaintiffs, several in numlaer, 
allege that they are, respectively, citizens of 
Kansas, Indiana, Ohio, and Missouri. The 
defendants are the county treasurer, and the 
township trustees and clerk. The bill al- 
leges, in substance, that "the matters in con- 
troversy herein exceed the sum of five hun- 
dred dollars, exclusive of costs; that the 
plaintiffs are severally the owners of a large 
amount of real estate in Marion township, 
Linn county, Iowa, and that they unite for the 
puiTpose of bringing this suit; that the taxes 
levied thereon, and whose collection is sought 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 5 Am. 
Law Rev. 562, contains only a partial report,] 



to be restrained, amount to the sum of fif- 
teen hundred dollars. The bill sets out the 
act of the Iowa legislature of April 12, 1870 
(3ja\vs 1870, p. 105), which by its terms au- 
thorizes townships, towns, and cities to vote, 
by a majority of the votes polled at the elec- 
tion, a tax for the benefit of, and payable to, 
the railroad company intended to be aided 
thereby, the municipal or public corpora- 
tion, or the tax-payer thus voting aid, getting 
no stock or other specific thing in return, nor 
anything except the incidental benefits re- 
sulting from the building of the road. It al- 
leges that in August last, under color of this 
act, a five per cent, tax was voted, and sub- 
sequently levied in favor of the Sabula, Ack- 
ley & Dakota Railroad Company on the prop- 
erty of the plaintiffs, situated in the afore- 
mentioned township. The bill charges that 
the act of April 12, 1870, is void, because in 
conflict with the constitution of the United 
States, and that of the state of Iowa, and that 
the defendants will enforce the collection of 
the tax thus voted and levied, unless re- 
strained. The pi'ayer is for a preliminary 
injunction against the collection of the tax, 
and that it be made perpetual on the hearing. 
The present application is for an order al- 
lowing a temporary injunction. 

Scott & Ercanbrack, and Rush Clark, for 
complainants. 

W. Gr. Thompson, and Edmonds & Ran- 
som, for defendants, 

DILLON, Cix'cuit Judge, This application 
presents a question of great moment, and one 
which both parties have joined in asking to 
nave decided upon its merits. 

The bill is brought upon the ground that 
the act of April 12, 1870 (Laws 1870, p. 105), 
authorizing townships, towns, and cities to 
vote a tax upon the property of all persons 
situated therein for the benefit of, and to 
be absolutely given to, the railway company, 
whose road is intended to be aided, is void, 
because in conflict with the constitution of 
the United States, and that of the state of 
Iowa. 

It is claimed to violate that provision of the 
fifth article of the amendments to the con- 
stitution of the United States which declares 
that "No person shall be deprived of life, 
liberty, or property without due process of 
law; nor shall private property be taken for 
public use -without just compensation." But 
these limitations apply alone to the exercise 
of fo'wer by the government of the United 
States, and have no reference to the state 
governments. Baron v. Baltimore, 7 Pet. 
l32 U. S.] 243. 

But it is chiefly insisted that the act is void 
because it is in conflict with the constitution 
of the state, and in support of this objection 
the counsel for the complainants rely upon the 
decisions of the supreme court of the state, 
hereafter referred to, and which they main- 
tain settle the question in this state against 
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the constitutional validity of legislation of tbe 
eJaanacter of the act in question. On the 
other hand, the counsel for the defendants 
contend that the last decisions of the supreme 
court of the state, made a few months since, 
are in favor of the validity of the act, and 
they insist that it is the duty of the federal 
court, sitting in Iowa, to follow these with- 
out examination, because the question relates 
solely to a statute of the state, and they are 
the very latest dedsions of its highest tribu- 
nal on the subject. 

To this the complainants reply that the de- 
cisions referred to though the latest, are not 
the "latest settled adjudications," and that 
it is not the duty of the federal courts to fol- 
low against a long line of decisions the other 
way, decisions just made, and which, in the 
language of the supreme court of the United 
States, may prove but oscillations in the 
course of the final judicial settlement of the 
question. Gelpcke v. Dubuque, 1 Wall. [68 
U- S.] 175, 205. Thus it becomes necessary 
to ascertain what has been decided by the 
supreme court of the state, with reference to 
the constitutional competency of the legisla- 
ture to authorize taxation of the property of 
the citizen to aid in the construction of the 
roads of private railway corporations in the 
vicinity of the property to be taxed. 

In 1853, the supreme court of the state 
(one judge dissenting) held the constitutional 
validity of bonds of coimties issued to rail- 
road companies in payment for stock sub- 
scribed. That is to say, it was then decided 
that there was nothing in the constitution of 
the state to prohibit the legislature of the 
state from authorizing counties to issue bonds 
to railroad coi-porations in return, or as pay- 
ment for stock subscribed, and to pay the 
debt thus created by taxes levied on the prop- 
erty owners of the county. Dubuque Case, 4 
G. Greene, 1. 

Under this decision the counties and cities 
of the state issued their bonds for millions 
of dollars in aid of various railway enter- 
prises. In 1862, the question of the legal li- 
ability to pay these bonds came before the 
supreme court of the state for determina- 
tion, in the well known Wapello County 
Case, 13 Iowa, 388; and the court, on full 
consideration, held such bonds to be uncon- 
stitutional. 

That the supreme court of the state has 
ever decided such legislation unconstitutional 
has recently been controverted, and so it 
becomes necessary to examine the question. 
On examining the Wapello County Case, I 
find it so clear that the constitutional ques- 
tion was decided, that it ought to be suflBleient 
to refer the reader to the case itself. After 
a lengthy discussion of the question, Lowe, 
J., for the court, states the result on this 
point thus: "For the various reasons which 
Ave have herein stated, we have to say that 
we are deliberately of the opinion, that the 
general assembly of the state cannot pass 
a valid law authorizing coui^ties in their cor- 



porate capacities to become stockholders in 
railroad companies." 

Every lawyer in the state knows that this 
opinion was understood to decide the consti- 
tutional question; and from that day to this, 
neither in the supreme court of the state, 
nor in any inferior tribunal, has any judg- 
ment of recovery been rendered on such 
bonds, though many of them were either au- 
thoi-ized or ratified by express legislative act, 
as I shall hereafter show. At the next term 
(December, 1SG2), the Wapello Case was fol- 
lowed, and the question that there can be 
no recovery on coupons declared to have been 
"settled so far as this court is concerned." 
Myers v. Johnson, Co., 14 Iowa, 47. 

At the same term an injunction to restrain 
county officers from levying and collecting 
taxes to pay intei'est on railroad bonds was 
asked, and a final dea'ee entered in the su- 
preme court agreeably to the prayer of the 
petition. McMillan v. Boyles, Id. 107. At 
the next December term (1863), in Smith v. 
Henry Co., 15 Iowa, 385, the plaintiff sought 
to recover against the county on coupons, 
and a demurrer to his petition was sustained. 
Inaffii-ming the judgment and referring to the 
Wapello County Case, and other cases fol- 
lowing it, Wright, J., said: "The want of 
power under our constitution and laws is so 
clear that we cannot longer regard it as open 
for controversy. In this state it must be con- 
sidered settled. It is true a different ruling 
was made in some of the earlier cases by 
our predecessors, but those cases have all 
been examined and overniled, and this with 
a full consciousness of the consequences to 
tixe state and the bondholder." 

The same doctrine was announced and fol- 
lowed at the same term in Ten Eyek v. May- 
es: of Keokuk, Id. 468. At the December 
term, 1865, in Chambei-lain v. Burlington, 19 
Iowa, 395, relating to the validity of city 
bonds to a i-ailroad company, Cole, J., de- 
liveriDg an opinion of the court, remai'ks: 
"The following cases determined by this court 
hold that counties have no constitutional pow- 
er or legislative authority to bind themselves 
by the issuing of bonds for railroad stock." 
Witliout consuming time by adverting the 
other decisions of the supreme court of the 
state, to the same effect, I come down to the 
case of McClure v. Owen, 26 Iowa, 243, de- 
cided on the 17th day of December, 18GS. 
Judge Beck, delivering the opinion of the 
court, said: "This court has often held that, 
under tlie constitution of the state, bonds of 
the character of those involved in this suit 
(to raihvay companies for stock), cannot be 
issued by the counties and municipal cor- 
porations, and are therefore void; that con- 
tracts of this kind are unauthorized and for- 
bidden by the constitution, and cannot be 
enforced by the courts of the state." And 
accordingly in that case a bill to restrain tlie 
collection of a tax to pay such bonds was 
sustained. 
This was as late as the December term. 
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1868. At the next June term of the supreme 
court (1869), Dillon, O. J., in Hanson v. Ver- 
non, 27 Iowa, 35, after referring to the prior 
decisions, said: "If anything can be said to 
be settled in this state, it is that, 'under the 
constitution there* is no legislative power to 
endow public or municipal corporations with 
the faculty of subscribing to the stock of a 
raih'oad company, and to levy a tax on the 
inhabitants to pay therefor. Everybody so 
understands it I have so understood it ever 
since I have been upon the bench, and have 
never felt myself at liberty to regard it as 
an open question. Not one of the counsel 
concerned in this cause has asked the court to 
overturn its decisions, and to hold such sub- 
scription and tax to be constitutional. It be- 
ing settled then, that they are imconstitution- 
al, it would justly disgrace this tribunal and 
the state, if we should hold the present act 
to be vaJid (act of Mai-ch 22, 186S, hereafter 
mentioned), unless it is in fact different from 
the other question; and in my opinion, the 
effort of the counsel to show a distinction in 
favor of the act of 1S6S has not been success- 
ful, and if any distinction can be drawn, it is 
one unfavorable to the act under considera- 
tion." 

Thus we have numerous adjudications, and 
at different times, an express declaration from 
each judge of the supreme court of the state, 
that the constitutional question had not only 
been decided, but settled, and this line of 
decisions extends in an unbroken series from 
1862 to 1869. 

If we go beyond the state, we find that the 
fedei*al courts have understood that the con- 
stitutionality of the bonds was decided and 
denied by the Wapello County Case. 

Referring to that case, Mr. Justice Miller, 
thoroughly conversant as a citizen of Iowa, 
with the whole subject, in the Gelpcke Case, 
1 Wall. [68 U. S.] 175, 208, said: "The su- 
preme court of Iowa, in a very elaborate and 
well reasoned opinion, held that there was no 
constitutional power in the legislature to con- 
fer such authority (to issue bonds to pay for 
stock in railway companies) on the counties, 
or any municipal corporation. This decision 
was made in a case where the question fairly 
arose, and where it was necessary and proper 
that the court should decide it. It was de- 
cided by a full bench and with unanimity." 

The counsel in the cause and the opinion 
in the ease agree that the state supreme court 
decided that such bonds were void, because 
no legislative authority could be given to 
issue them. The legislature of Iowa had, by 
the act of January 28, 1857, expressly author- 
ized the city to issue bonds in the Gelpcke 
Case [supra], and hence, the only question be- 
fore the court was one of constitutional power. 
And so in Lee county, the bonds issued had 
been legalized by an act of the legislature 
(St 1857, c. 258), and this act was held valid 
by the supreme court and to have the same 
effect as if the power by the legislature had 
been antecedently conferred. McMillen v. 



County Judge, 6 Iowa, 391. Here there was 
express legislative authority for the bonds, 
and the court decided in that- case that the 
tax-payers could not maintain a bill to en- 
join the collection of taxes to pay them. This 
was in 1858, before the Wapello County Case. 
After the Wapello Case was decided, the same 
case of McMillan v. Boyles was brought be- 
fore the supreme court on a bill of review, 
and following the Wapello County Case, the 
same injunction which they had refused in 
1858 (6 Iowa, 381, supra), they granted in 
1862 (14 Iowa, 107). 

Here was legislative authority for the bonds, 
and so it is thus made as clear as a mathe- 
matical demonstration that the decision last 
made must have been on the ground that the 
bonds and tax were unconstitutional. It could 
have been made on no other ground, as was 
shown by Mr. Justice Wright, Lq Hanson v. 
Vernon, 27 Iowa, 64, 65. 

The legislature ratified the bonds issued by 
the cits'- ot Davenport (Acts 1855, p. 85), and 
those issued and to be issued by the city of 
Keokuk (Acts 1856, p. 44), and those of Fort 
Madison (Id. p. 73), and expressly authorized 
those issued by Lee county (Acts 1857, p. 227), 
by Dubuque (Id. p. 270), by Clayton county 
(Id. p. 296), by Lee county, by two separate 
acts (Id. pp. 405, 415), and authorized and 
legalized others (Acts 1856, p. 75; Acts 1857, 
p. 447). And see, also, two acts approved 
January 28, 1855 (Laws 1855, pp. 192, 219). 
They are entitled respectively, "An act reg- 
ulating interest on county and city bonds," 
and "An act regulating the issue of county and 
corporate bonds." 

Though there was this antecedent legislative 
authority in many cases, and this legislative 
ratification in others, no judgment on such 
bonds in the state courts ever was or could 
be obtained after the decision of the Wapello 
County Case, because it was there held that 
bonds of this character were void, beyond 
any power of the legislature to ratify or cure. 
Hence, after that decision, the bondholders, by 
necessity, were compelled to resort to the fed- 
eral courts, which, as we have seen, held that 
they would follow the decisions of the state 
court in force when the bonds were issued, and 
which affirmed their validity. And out of 
this denial of the constitutional power to 
issue such bonds arose the unfortunate con- 
flict of opinion, which it was at one time fear- 
ed would result in a conflict of jurisdiction 
between the state and the national ti'ibunals, 
a controversy to which the attention of the 
whole country Avas attracted. 

In view of this legislative and judicial his- 
tory, it seems almost incredible that it could 
be claimed by any one that the supreme court 
of the state had never decided that such 
bonds were unconstitutional. Yet, in the late 
decision of the supreme court, in Stewart v. 
Board of Sup*rs of Polk Co., 30 Iowa, 9, the 
court deny that such bonds had ever been 
held unconstitutional, and assert that all that 
was ever said on the subject was mere dicta. 
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That there may be no misapprehension, I 
quote: "When it is remembered that until 
the passage of the act of 1868, the legislature 
of Iowa had never passed any act purporting 
to authorize anything of the kind, and that 
no such question was before the com*t in 
the Wapello County Case, or in any of the 
other numerous cases involving the validity of 
city and county railroad bonds, it will be 
plain enough that whatever may have been 
said about the constitutionality of an act au- 
tliorizing the issue of bonds by municipal cor- 
porations was only dictum." 

In this the learned court is doubly mistaken, 
as we have above demonstrated: (1) In that 
the legislature of Iowa had passed many acts, 
both pui-porting to authorize and to ratify 
such bonds; and (2) the constitutional ques- 
tion was made and was before the court in the 
Wapello County Case, and in the numerous 
others hei-einbefore mentioned; and the con- 
stitutional question was, as before shown, de- 
cided as late as the December term, 18GS, 
in McClure v. Owen, 2G Iowa, 243. 

It may therefore be confidently pronounced 
that from the decision of the Wapello County 
Case, in June, 1862, to the decision in Mc- 
Clure V. Owen [supra], in December, 18o8, 
the doctrine of the supreme court of Iowa un- 
deniably was, that the legislature could not 
authorize a public corporation to issue bonds 
to a private railway company in payment, 
or in retiu'n for stock subscribed therein, and 
levy a tax on the inhabitants or then- property 
to pay the debt thereby incurred. 

With this settled consti'uction of the con- 
stitution in farce, the legislature of the state 
passed the act of March 22, 18GS (Laws ISGS, 
p. o4), entitled "An act to enable townships 
and incorporated towns and cities to aid in 
the construction of railroads." This act and 
that of 1870 are in substance identical, and 
has been so held very recently by the state 
supreme court. They provide that if a ma- 
jority of the voters of any township, city, or 
town, shall, at an election, vote in favor of 
aiding in tlie constniction of any railroad lo- 
cated as therein specified, a tax shall be 
levied, collectible as otlier taxes, not to ex- 
ceed five per cent upon the assessed value of 
the property in the township, city, or town. 
Tills tax, when collected, forms no part of the 
public revenue, but is to be paid over to the 
railroad company, as a gratuity or bounty, 
to be used by it in aid of its undertaking, 
without any stock, or pecuniary or other com- 
pensation to the tax-payer being provided 
for or contemplated. 

The validity of this law came before the 
supreme court of the state for decision in 
Hanson v. Ternon, 27 Iowa, 28, at the June 
term, 1869, and the court (Dillon, O. J., 
Wright, and Beck, JJ., concurring; Cole, J., 
dissenting), after full argument by a large 
number of the leading attorneys of the state, 
and mature consideration, held the act un- 
constitutional. It was then declared to be 
"absolutely impossible to hold the act of 18GS 



to be valid, and yet stand by the decision of 
the WapeUo County Case (13 Iowa, 388), 
which was that the legislature could not, un- 
der any circumstances, pass an act which 
win make it lawful for a city, or county, in 
its corporate capacity, to Subscribe stock to 
a railroad company. Id. 399, 400." 

That is to say, the com-t had declared in 
the Wapello County Case and in numerous 
other cases, including McClure v. Owen [su- 
pra], decided as late as the December before, 
that it was the law of the state that under 
the constitution of the state, the people could 
not be taxed to aid in building railroads, 
though stock was received in return or pay- 
ment far the aid rendered. If this was so, 
then the comt was of opinion that it was 
clear that they could not be taxed and receive 
nothing in return. 

Of the soundness of that decision I have no 
doubt. I do not here propose to restate the 
grounds on whch it rests. I am weU satis- 
fied with it; the more so that it was cited 
with approval, and its doctrine followed soon 
after by the supreme court of Wisconsin, 
and by the supreme court of Michigan. If 
was made the basis of a veto of a similar 
law in California^ and it was referred to in 
the constitutional convention of Illinois, and 
its principle adopted by the people of tliat 
state into their organic law. 

The next step in this history is the re-enact- 
ment by the legislatm-e of the state, on the 
12th of April, 1870, of the act of 1868, which 
had the year before been pronounced, in Han- 
son V, Vernon [supra], to be unconstitutional. 
And in October, 1870, in Stewart v. Board oC 
Sup'rs of Polk Co. [supra], the supreme court 
(Cole, O. J., Day and Miller, JJ., concm-ring; 
Beck, J., dissenting), pronounce the act of 
1870 to be constitutional, overrule Hanson v. 
Yernon [supra], yet declare their adherence 
to the Wapello County Case, and the "whole 
series of decisions of the court holding in- 
valid city and county bonds" issued to rail- 
way companies. Thus we have this anom- 
alous result as the law of the state: It is not 
constitutional to tax the people to pay for 
the debt incurred to aid in building railroads 
where stock was received in return, but it is 
constitutional to tax them for this pui-pose 
where the tax is given ar, a gi-atuity tO' the 
railroad company, and nothing is received by 
the municipal corporation, or the tax-payer. 

W^ith great respect and deference to the 
learned judges of that court, I feel bound to 
say that such a result fails to secure the ap- 
proval of my judgment. Under these circum- 
stances the present application for an injunc- 
tion is made to me as a judge of the United 
States circuit court for the disti'ict of Iowa; 
and the question presented to me is. What is 
my duty with respect to it? Is it my dutj', 
as such a judge, to follow without examina- 
tion into its soundness, the latest decision, 
because it is the latest? Or am I at liberty 
to look into the matter and foUow the pre- 
vious decisions, if I shall believe them to be 
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sound expositions of law? If the latter, I 
should have no hesitation, and should feet 
obliged to allow the injunction. Upon the 
hest reflection I have been able to give the 
matter, I have failed to persuade myself that 
I would be justified in disregarding and re- 
fusing to follow the latest decision of the su- 
preme court. 

The question it will be observed, relates 
solely to the validity of the statute under the 
state constitution, and it is this law which 
the bill seeks to have nullified by the fed- 
eral court. Now, where questions arising in 
the federal courts depend upon state statutes, 
these courts sit in the state to administer 
state laws, and these laws are expressly 
made rules of decision therein. Overruled 
decisions, how sound soever in principle, are 
nugatory in law. If the federal courts 
should foEow overruled decisions because 
they believed them right, the result would be 
the intolerable mischief that would flow from 
the consequent confusion of rights, and the 
conflict of opinion leading to conflict of juris- 
diction. A party would have a title in the 
one court and none in the other. Moreover, 
the federal courts might, by disx-egarding the 
adjudications of the state court, set up and 
support in the state a domestic policy repug- 
nant to that recognized or established by the 
state coiu:t. 

The mischief is irremediable, because these 
two courts, though sitting within. the same 
jurisdiction and administering the same laws, 
have not, as in cases imder the 2oth section 
of the judiciary act, a common arbiter to 
compel uniformity of construction. The duty 
of the federal com-t to follow in such cases 
as the present, the latest decisions of the 
state court has been constantly asserted, and 
in some instances strikingly exemplified by 
the supreme court of the United States. 
Thus, that the court overruled two of its for- 
mer decisions based on those of the state 
com-ts, and followed the latest decisions of 
the latter court. Green v. Neal, 6 Pet [31 
U. S.] 291. And see, also, U. S. v, Morrison, 
4 Pet. [29 U. S.] 124, and cases cited by Mil- 
ler, J.; [Gelpcke v. Dubuque] 1 Wall. [GS U. 
S.] 207 et seq. In Leffingwell v. "Warren, 2 
Black [67 U. S.] 599, it is observed: "The 
consti'uction given to a state statute by the 
highest judicial tribunal of such state, is re- 
garded as pai-t of the statute, and is as bind- 
ing upon the courts of the United States as 
the text. * * * If the highest judicial tri- 
bunal of the state adopt new views as to the 
proper constniction of such a statute, and re- 
verse its former decision, this court will fol- 
low the latest settled adjudication." 

The only modification of this principle by 
the supreme court has been in cases from 
this state, where contracts were made and 
rights acquired under the former decisions, 
and where the court, imder its power and 
duty, as it supposed, to protect contracts, has 
declined to follow the latter decisions as to 
prior conti-acts. Gelpcke Case, supra; Butz v. 
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Muscatine, S "Wall. [75 U. S.] 575. The mod- 
ification of the rule thus declared is excep- 
tional in its nature, and the case now made, 
involving no contract or other rights vested 
under the previous decisions, is not within 
the principle of the exception. 

On the question of jurisdiction, I am in- 
clined to think that while it may be true that 
different tax-payers may join in such a bill, 
yet, that as to each so entitled to join there 
must be in dispute an amount estceeding the 
sum or value of $500; in other words, where 
the interest of each is in its nature several, 
and the whole amount of tax demanded or 
demandable of each is less than that sum, so 
that neither one would have the right to 
bring the bill alone, the requisite amount to 
confer jurisdiction cannot be had by aggre- 
gating the several amounts of tax each is 
liable to pay. See Judiciairy Act § H [1 Stat 
7S]; Adams v. Board of Com'rs [Case No. 
52]. 

But as the application is disposed of on its 
merits, agreeably to the desire of counsel, I 
pass the question of jurisdiction without any 
more decided expression of opinion, since in 
any event the result would be to deny the in- 
junction. Injimction denied. 

[Federal courts follow state decisions and 
laws, except where in conflict with United 
States constitution and laws. Cited, "Woodman 
V. Latimer, 2 Fed. 842; Henning v. U. S. Ins, 
Co., Case No. 6,366.] 
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KING et al. v. YOUNG MEN'S ASS'N. 

[1 "Woods, 386; i 11 Am. Law Beg. (N. S.) 760.] 

Circuit Court E. D. Texas. May Term. 1872. 

Mortgage — Rights of Mohtgagee at Cosimon- 
LiAw — Eqditi' op Redemption — Conveyaxoe — 
Reseuvatjon of "T'exdok's Lies — Sale to a 
Thiud Party— Notice. 

1, In Texas, a vendor's lien is not superior to 
or different from the ordinary lien of a mortga- 
gee holding a mortgage given for the purchase 
money of the property mortgaged. 

[Cited in Gordon v. Rixey, 76 Va. 700.] 

2. At common law, a mortg.ige transferred the 
legal title to the mortgagee, who could at any 
time take possession of the property and hold it 
until his debt was paid and the land redeemed. 

8. Equity, however, gave the mortgagor the 
right to redeem, which could not be taken from 
him by anything short of judicial process or a 
release from himself or great lapse of time in 
demanding his rights. 

4. In Texas, the reservation of a vendor's lien 
in the deed of conveyance is equivalent to a 
mortgage taken for the purchase money contem- 
poraneoiisly with the deed. The purchaser has 
tne equity of redemption precisely as if he had 
received a deed and given a mortgage for the 
purchase money, and he has the right to redeem. 

5. If the purchaser has sold the land to a third 
person, and the deed has been duly recorded or 
made known to the original vendor holding a 
vendor's lien, the original vendor cannot turn 
such third person out of possession or extinguish 
his rights without legal process. 

1 [Reported by Hon. "William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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6. It was a general practice throughout Tex- 
as, though not required by law, to record deeds 
and mortgages in separate record books: Sdd, 
that when a deed was recorded in the book for 
the record of mortgages, such record was irregu- 
lar, and imposed no legal or constructive notice 
on third persons. 

7. Actual notice of a deed is quite as effectual 
as constructive notice based on the record of the 
deed. 

[Cited in The John T. Moore, Case No. 7,430.] 

8. Land was conveyed to a grantee, the vendor 
retaining a vendor's lien for a nart of the pur- 
chase money. The grantee conveyed to a trus- 
tee, who took the title in trust for a joint stock 
company, and went into possession. The orig- 
inal vendor prosecuted a proceeding to foreclose 
his vendor's lien without making the trustee a 
party; Held, that the right of the company to 
redeem was not foreclosed. 

9. In such a case, the proper party to file a 
bill to redeem would be the trustee. But where 
the trustee had been removed, and the directors 
of the company had failed to appoint a new trus- 
tee, the stockholders might file a bill to redeem. 

This was a cause in equity which was sub- 
mitted for final decree on the pleadings and 
proofs. 

"W. P. Hamblin and E. P. Turner, for com- 
plainants. 

Peter W. Gray, Mr. Botts, and Geo. Gold- 
thwaite, for defendants. 

BRADLEY, Circuit Justice. This bill is 
filed to redeem certain lands in Hams coun- 
ty, Texas, which were proposed as a site for 
a projected city, to be called New Houston. 
The case stated by the bill is substantially 
this: That on the 18th of April, 186G, John 
T. Brady purchased the lands in question for 
the sum of $29,602.50, payable, half in cash, 
and half in promissory notes, secured by a 
lien in the nature of a mortgage reserved to 
the vendors in the deed. That on the 27th of 
December, 1866, Brady conveyed the land to 
William P. Hamblin, as trustee for Isaac T. 
Tinsley and his associates who contemplated 
organizing a joint stock company for owning 
the same, and laying it out into a city. That 
the association was organized the same day 
by Tinsley, Brady and one William Brady, 
who chose the name of the New Houston 
City Company, and resolved to have a capi- 
tal stock of ?1,000,000, and to issue certifi- 
cates therefor in shares of $100 each; that 
they issued certificates for the said capital, 
and that the complainants for a valuable con- 
sideiution received a certificate for 100 shares 
of the stock, which were expressed to be con- 
vertible at the option of the owner into New 
Houston city lots, at their assessed value up- 
on the books of the company, and transfer- 
able only on the books upon surrender of the 
certificate; that by virtue of this certificate 
the complainants became beneficially inter- 
ested as stockholders in the company, and in 
all its property, particularly the said lands; 
that stock was thus issued to many parties in 
England, New York, Texas and elsewhere, 
many of whom were unknown to the com- 
plainants; that the company took poss'jssicn 



by their trustee and directors and remained 
in possession of the lands until February, 
1869, when they were sold by the sheriff of 
Harris county imder a judgment on the pur- 
chase notes before mentioned, and purchased 
by the Young Men's Mutual Heal Estate and 
Building Association; that the said suit was 
brought to foreclose the lien as well as to 
recover on the notes, but that no one but 
John T. Bi-ady, the maker of the notes, and 
original vendee, was made a paity to the 
suit— no officer, director or stockholder of the 
company being made a party, although the 
plaintiffs knew that the company had pur- 
chased the property, and was, by its trastees, 
officers and tenants in possession thereof; 
that the Young Men's Association took pos- 
session of, and now hold the property, and 
have ever since received the rents and profits 
thereof to an amount greater than the debt 
due, and that the trustee for the stockholders 
of the New Houston City Company has re- 
signed or been displaced, so that they have 
no one to represent them. They therefore 
pray that they and the other stockholders 
may be pennitted to redeem the lands by the 
Young Men's Association, accounting for the 
issues and profits received, and the complain- 
ants being allowed to pay the balance of the 
debt, if any remains. 

The defendants set up three grounds of de- 
fense: First. That the deed to Brady of 
April, 1866, by reserving the vendor's lien, 
conveyed only an imperfect title to him, 
which was determined by his failure to paj' 
the notes; whereby the vendors or their as- 
signs, the holders of the lien, became entitled 
to the immediate possession of the property, 
by virtue of the superior and only legal title 
remaining in them. Second. That the deed 
from Brady to Hamblin was never properly 
recorded, and that the vendors and holders 
of the notes had no notice of it; and, there- 
fore, were not bound to make the trustee or 
company parties to the suit brought on the 
notes. Third. That the complainants, being 
mere stockholder of the New Houston City 
Company, have no legal interest or equity of 
redemption which entitles tliem to redeem the 
property. 

1. The first point, after considei"able exam- 
ination and reflection, I think is not tenable. 
It assumes that the vendor's lien in Texas is 
something superior to, and different from, the 
ordinai-y lien of a mortgagee, holding a mort- 
gage given for the purchase money of the 
property mortgaged. A careful examination 
of the eases cited for this pui-pose, I think 
shows that this is not so. The mortgage, at 
common law, transfeiTed the legal estate to 
the mortgagee, who could at any time take 
possession of the property, and hold it until 
his debt was paid and the land was redeemed. 
He could turn the mortgagor out of posses- 
sion by an action of ejectment. 2 Story, Eq. 
Jur. § 1017. Nevertheless equity gives the 
mortgagor a right of redemption, which can- 
not be taken away from him by any thing 
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short of judicial process, or a release from 
himself, or great lapse of time in demanding 
his rights. In many of the American states 
this right of the mortgagee, by virtue of his 
legal estate, to talie immediate possession, is 
modified it is true; and in nearly all of them 
the interest or equity of redemption of the 
mortgagor is regarded as a legal estate, and 
has all the incidents of a legal estate, though 
subordinate to the rights of the mortgagee, 
•for the purpose of collecting the mortgage 
debt. But in all the states, a mortgagee m 
possession, after the debt is due, cannot be 
ousted by the mortgagor without redemption 
of the property by paying the debt. Now, in 
Texas, I understand the law to be precisely 
the same. The reservation of the vendor's 
lien in the deed of conveyance is equal to a 
mortgage taken for the purchase money, co- 
tempoi-aneously with the deed, and nothing 
more. The purchaser has the equity of re- 
demption precisely as if he had received a 
deed and given a mortgage for the purchase 
money. If the debt becomes due and he 
fails to pay it, the vendor may, by the pe- 
culiar forms of action which exist in Texas, 
either recover the land, as on a strict fore- 
closure, or procure it to be sold at public 
sale to make the debt. In both cases the 
mortgagor has an opportunity at any time 
before judgment, and, in case of sale, prob- 
ably at any time before sale, to pay the debt, 
and relieve the land from the incumbrance; 
in other words, he has a right to redeem. 
And if the original purchaser has sold the 
land to a third pei-son, and the deed has been 
duly recorded, or made known to the original 
vendor holding vendor's lien, the latter can- 
not turn such third pei-son out of possession 
or extinguish his rights without legal process. 
No case can be found, I tliink, in the Texas 
reports which would sanction such a doc- 
trine. The rights of the vendee beuig the 
same as those of a mortgagor, they must be 
extinguished in the same way. They are 
vested and well defined in the law. They 
constitute an estate called, it is true, by the 
name of an equity of redemption; but still 
an estate which may be conveyed, incum- 
bered and laid under other liens. And the 
heirs and assigns of the vendee and subse- 
quent holders of liens on the property against 
him cannot be disregarded or ignored by the 
original vendor or his assigns, when they de- 
sire to extinguish this estate. 

The cases principally relied on to show a 
contrary doctrine, are Dunlap v. "Wright, 11 
Tex 597; Webb v, Maxan, Id. 678; Baker 
V. Ramey, 27 Tex. 52; and Caldwell v. 
Fraim, 32 Tex. 310. In the first case there 
was a mortgage for purchase money, and 
the vendor was in possession after the vendee 
was in default, and remained in possession 
many years, until the mortgage debt be- 
came outlawed. The vendee then sued for 
the land without offering to redeem. It is 
hardly possible to imagine how a doubt 
should have been raised in such a case. 



Though the personal debt, on the paper 
which represented it, may have been out- 
lawed, for the purpose of a personal action, 
the claim of possession by the vendor as se- 
curity for the debt was not outlawed. It 
was continuous. The legal title and the 
possession were both in the vendor. The 
vendee set up no equity to counteract these. 
How was it possible for him to recover? In 
Webb V. Maxan, the latter had purchased 
the equity of redemption, but this purchase - 
was unknown to the original vendors who 
obtained a decree to enforce their lien. Max- 
an filed a petition for an uijunction. The 
disti-ict court granted it, and allowed him 
to redeem. The supreme court reversed the 
decree. They say: "It is supposed that the 
judge arrived at this conclusion because 
aiaxan was not made a party to the suit for 
the foreclosure of the mortgage, and it is 
admitted that as a subsequent incumbrancer, 
he ought to have been made a pai-ty, if the 
fact of his being such incumbrancer was 
known to the mortgagee. There is, however, 
nothing in the record to show that the mort- 
gagee, at the time of the commencement of 
the suit to foreclose his mortgage, knew of 
this subsequent incumbrance; and there is no 
evidence that the mortgagor had left the pos- 
session of the mortgaged premises; and the 
inference is fair that he was in possession 
when the suit was brought" It seems to 
me that this is a clear statement of the law 
exactly as I have supposed it to be. In 
Baker v. Ramey, the court held that the 
vendor's lien remained good although the 
notes given for the purchase were barred 
by the statute of limitations. This has been 
frequently held in other states. In New 
Jersey, many years since, it was solemnly 
decided, and has always been regarded as 
good law, that ejectment on the mortgage 
could be brought by the mortgagee at any 
time within twenty years (the time of limita- 
tion as to real actions), although the mort- 
gage debt was barred. In Texas, where all 
actions and suits are the same in form, the 
mortgagee would properly be entitled to re- 
cover the land in lilie manner, notwithstand- 
ing the bar had accrued as to the debt. This 
peculiar feature of the law of procedure in 
Texas is happily explained by Judge Lind- 
say in the last of the eases relied on, Cald- 
well V. Fraim. In that case the court state 
the general effect of a reservation of the 
vendor's lien. They say: "Under our sys- 
tem of jurisprudence, the vendor occupies 
the double position of vendor and mort- 
gagee." Again, "The perfect title under our 
law is the consolidation of the legal and equi- 
table tities, which our courts may accom- 
plish on the trial of any case if the proper 
parties are before them." Again, "If a mort- 
gagee, who has an interest in land for the 
security of a debt, i? in possession of the 
mortgaged premises, the mortgagor cannot 
recover from him that possession until the 
debt secured by the mortgage has been paid 
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or extinguished by the rents and profits." 
Again, "Till the legal and equitable titles 
are consolidated in the vendee, he has no 
cause of action against his vendor for the 
possession; for, in this suit for the posses- 
sion, the title has to be tried, and the equity 
remains in full force as long as there is an 
unpaid residue of the purchase money." In 
all this, I see nothing at variance with the 
long and well understood relations between 
mortgagor and mortgagee. If the court 
means to say, that the mortgagor, as be- 
tween him and the vendor, is not legally en- 
titled to the possession of the land even be- 
fore the mortgage debt has matured, they 
only adopt the olden views of the mort- 
gagee's rights. If they are referring to the 
relations which exist after the debt has ma- 
tured, they state the more modern doctrine. 
But in nothing do they disaffirm the views 
before expressed as to the essential nature 
of the equity of redemption, 'its assignabil- 
ity, and the necessity of legal process against 
those notoriously interested in it before it 
can be barred or foreclosed. 

2. We come then to the second ground of 
defense; that the deed from Brady to Ham- 
blin was not properly recorded, and was not 
known to the parties holding the purchase 
notes when their suit was instituted. It is 
admitted that the deed was not recorded in 
the registry or record book of deeds, where 
it should have been. The attorney of Gard- 
ner, Bacon & Co., to whom some of the pur- 
chase notes had been indorsed, and who in- 
stituted the suit for the recovery thereof, 
when about to commence proceedings, was 
informed by Hamblin that such a deed had 
been given, and was recorded; but both he 
and Hamblin, having searched for it, were 
unable to find it. The fact is, it had been 
recorded, by mistake, in a separate book kept 
for the registry of mortgages. I have not 
been referred to, and have not been able to 
find in the Texas registry laws any direction 
to record deeds and mortgages in separate 
sets of books. But there is a manifest pro- 
priety in doing so, and it is the general prac- 
tice throughout the country. That practice 
seems to have been adopted in Harris coun- 
ty, if not generally in this state. I am in- 
clined to hold, therefore, that the recording 
of a deed in the registry of mortgages was 
an irregular registry of the deed as such, 
and imposed no legal or constructive notice 
of the deed upon third persons. No one can 
reasonably be expected to search for deeds 
in the record of mortgages. It cannot be a 
legal duty binding on those to be affected by 
the registry. The registry of a deed given 
by a person before acquiring title to the 
lands (who afterwards acquires title), not 
being in the regular order and chain of title, 
has been held not binding on subsequent 
purchasers and incumbrancers; because 
they are not expected to search for deeds in 
such pei-son's name before he acquires title. 
On the same principle it may be very plan- I 
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sibly contended that the registry of the trust 
deed in this case, in the book of mortgages, 
was void. But the holders of the notes se- 
cured by the vendor's lien were just as 
much bound to make the trustee a party to 
the suit for foreclosure if they had notice of 
the deed in any other way, as if it had been 
recorded. Actual notice is quite as effective 
as constiTictive notice. This, indeed, is con- 
ceded. But the defendants deny that they 
had actual notice. Much evidence has been 
taken on this point; but it is unnecessary 
for me to advert to it in detail. The circum- 
stance already adverted to, that the attor- 
ney of the mortgagees was directly and posi- 
tively informed by the original trustee, be- 
fore instituting suit, that such a deed had 
been given, together with the fact sworn 
to by the trustee and his successor. Turner, 
that they were put into possession as such 
trustees, and that the New Houston City 
Company under them, by its officers, agents 
and tenants, actually possessed, occupied, 
used and improved the land during the years 
18G7 and, 1868, furnish such strong evidence 
of notice, that I am forced to conclude that 
the parties had notice of deed. The circum- 
stances operating to the contrary, such as 
the want of success in finding the deed on 
record, and the fact that the Bradys, repre- 
senting the company in the management of 
the land, might as well have been taken to 
have represented the original purchaser, 
John T. Brady, are not sufficient, in my view, 
to overcome the strong presumption of notice 
arising from the facts of the case, and the 
verbal notice actually given to the attorney. 
It is clear that the company, by its trustees, 
officers and tenants, were in actual posses- 
sion of the tract, and made considerable im- 
provements upon it; and possession is im- 
plied notice of title; that is, it imposes upon 
third parties interested to know it, the duty 
of inquiry to ascertain the particular title by 
which the possession is claimed. I hold, 
therefore, that the mortgagees had sufficient 
notice of the trust deed to put them upon 
due inquii-j' of the proper persons as to its 
contents, notwithstanding it was not record- 
ed; and that they are to be presumed as 
having full knowledge of it. 

3. But, lastly, the defendants insist, that 
even if this be so, the complainants in this 
case are not proper parties to bring suit to 
redeem the property in question; that if the 
mortgagees failed to make sufficient parties 
to their suit for foreclosure, the party lack- 
ing in that suit was not these complainants, 
but was the trustee under the trust deed, 
who, at the time of bringing suit on the 
notes, was N. P. Turner, the successor of 
Hamblin in the trust; and that he was aware 
of the suit and could have redeemed the 
propeity at that time by paying the debt; 
at all events, that the complainants are mere 
stockholders of the New Houston City Com- 
pany, and not even officers thereof; and 
have no such interest in the equity of re- 
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demption as to entitle them to file a bill for 
redemptioB. It is true that Turner was 
trustee at the time referred to, and that he 
could, if supplied with -funds, have redeemed 
the property. But that is not material. He 
was not made a party to the suit. Had he 
been made such party, the company and its 
stockholders (it was a joint stock company 
and not a corporation) would or might have 
been put on their guard; and would or 
might have provided him with means to pay 
the debt. The failure to make him a party, 
knowing, as I have supposed the mortgagees 
are bound to know, the interest he had in 
the lands, left that interest unforeclosed. 
He, or i:hose whom he represented, are still 
entitled to redeem the land by paying the 
debt This would clearly be the case any- 
where else except in Texas; and I think I 
have shown that the law of Texas is not, in 
substance, different in this respect from that 
of other states. 

But the question still remains, are the 
complainants the proper parties to file a bill 
for redemption? The proper person to file 
such a bill would be the trustee. The orig- 
inal trustee, to whom the trust deed was 
made, was Hamblin. He resigned in 1867, 
in consequence of some difficulty with the 
officers of the company, and a new trustee, 
Turner, was appointed in his place by the 
directors, in pursuance of the provisions con- 
tained in the deed. Turner accepted the 
trust and proceeded in the execution thereof, 
and, as before stated, was trustee when the 
suit was instituted on the purchase notes. 
But, as he was president of the Young Men's 
:Miitual Real Estate and Building Associa- 
tion when that association purchased the 
land at the sheriff's sale, the New Houston 
City Company deemed him an improper per- 
son to represent it any longer as its trustee, 
and the directors of the company revoked his 
powers as such in March, 1870, but appoint- 
ed no other person in his place. It is ob- 
vious that he would occupy a very anoma- 
lous and contradictory position, if he were 
required to represent the New Houston City 
Company, Even if his powers had not been 
revoked, the latter company would hardly 
have been guilty of any irregularity in filing 
a bill on its own behalf, and making him a 
defendant They could, undoubtedly, have 
done this upon alleging his complicity with 
the defendants or his refusal to proceed. 
But as his powers have been revoked, and as 
there is now no trustee to represent the New 
Houston City Company, it seems to be al- 
most a necessity, that the stockholders of 
the company (who are really tenants in com- 
mon in the trust estate) should be permitted 
to sue on their own behalf. Without this, 
there would be a failure of justice. It is 
true, the directors of the company have the 
power to appoint a new trustee. But if they 
fail to do this, the stockholders should not be 
precluded from pursuing the rights to which 
they are equitably entitled. 



I am, therefore, of opinion that the pres- 
ent suit will lie. The decree must be that 
the complainants be permitted to redeem the 
property by paying the entire debt, interest 
and costs, within tfiirty days after the pass- 
ing of the final decree in the case; that in 
the meantime it be refeiTed to a special mas- 
ter to take and state as well an account of 
the rents and profits received by the defend- 
ants, as of the whole amount due for prin- 
cipal, interest and costs on the original pur- 
chase notes, or the judgment recovered there- 
on in the district court for Harris county; 
and that he have leave to use the evidence 
already taken, or to take additional evi- 
dence; and to examine the parties, their 
books of account, etc.; and that the amount 
to be ultimately paid by the complainants 
shall be the balance that may remain unpaid 
after deducting the said rents and profits 
from the amount of said debt interest and 
costs; but if the balance should be on the 
other side, that the defendants shall pay the 
same to the complainants; and that the de- 
fendants upon such payment being fully 
made, do convey the premises in question to 
the complainants, by a good and sufficient 
deed in that behalf, free and clear of any in- 
cumbrances made or suffered by them. 
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KING OF SPAIN v. OLIVER. 

[Pet. C. C. 217.] 1 

Circuit Court, D. Pennsylvania. April Term, 

1816. 

TKIAL— CONTIXUASCE OF CAUSE— GOING WlTXESS. 

1. What is, and what is not, good ground for 
an apphcation for a continuance of a cause. 

2. It is the duty of a party who knows of the 
intended departure of a material witness, to 
take the deposition of such witness; and if he 
should neglect to do so, he should issue a com- 
mission, to take his testimony at the place 
where he may be, and to have the commission 
executed without delay. 

3. The continuance of a cause, by consent, or 
by order of the court, while it is under a rule 
for trial or non pros, does not discharge the rule; 
and such a rule continues, until it is expressly 
discharged. 

4. If a cause has been continued, from term 
to term by consent, it is the duty of the parties 
to be ready for trial at any subsequent time: 
and notice that it is intended to try the cause, 
is not required from either party. 

In this case a motion was made for a con- 
tinuance, founded on the affidavit of the 
Spanish minister, stating as reasons there- 
for, the following circumstances: First, 
that JNIr. Sarmiento and Sir. Fatio are mate- 
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rial witnesses for the plaintiff, without 
whose testimony, it would be unsafe for the 
plaintiff to go to trial. That ^ the former 
left Philadelphia in 1814, and went to Spain 
on business, where he has been ever since, 
and still is: and that when he went from 
Philadelphia, it was his intention to return 
before the then next term of this court; but 
he had been unexpectedly delayed, and the 
affirmant declares his belief that the wit- 
ness will return before the next term. As 
to the other witness, the affidavit stated, 
that he left this place in 1S12, and went to 
Mexico on the business of the minister, 
where he had been ever since; but he was 
expected to return before the next term. 
The expectation of the return of both wit- 
nesses, was stated to be founded upon let- 
ters lately received from them. A second 
reason assigned for a continuance, was, the 
non-return of a commission to take a depo- 
sition sent to La Vera Cruz in 1810, and a 
duplicate forwarded in 1812, neither of 
which had been returned, on account of the 
difficulties of intercourse. The testimony 
to be expected by this commission, was 
stated in the affidavit to be such, as it was 
believed, will be important for explaining 
the transactions involved in this cause. It 
was further urged by the counsel, as an ad- 
ditional reason for a continuance, that this 
cause had been continued for the last two 
years, without opposition; and, that in such 
a case, if the defendant intended to press 
the trial at this term, he ought to have giv- 
en notice of such intention. It was also in- 
sisted, that although this cause had been 
under a rule to try or non pros, since 1813; 
yet that the agreement in that year, to con- 
tinue the cause until April, 1814, dispensed 
with the rule; and consequently, that the 
plaintiff had a right to continue, submitting 
to have the rule now renewed. 

WASHINGTON, Circuit Justice. If the 
different reasons, assigned in the affidavit of 
the Spanish minister for a continuance, had 
not been frequently urged to and overruled 
by this court, it might be proper to give an 
opinion upon them in the present case. It 
will be sufficient now to say, that a weaker 
case, for a motion to continue, can scarcely 
be imagined, than the present. When a 
party knows that his witness is about to 
leave the country, he may, and it is his 
duty to, take his deposition. If he has fail- 
ed to do so, and he knows to what place the 
witness has gone, he ought to obtain a com- 
mission without loss of time, and to endeav- 
our to get it executed. If the witness de- 
parts, without the knowledge of the party 
that he had intended so to do, and he is igno- 
rant to what part of the world he has gone, 
the case is altered, and the party is entitled 
to a reasonable indulgence. But he is not to 
remain inactive, indulging himself in sup- 
positions, that the witness will return be- 
fore he is wanted; and being disappointed. 
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to make this the ground for a continuance. 
As to the Vera Cruz commission, it has slept 
there ever since the year 1812; without one 
effort having been made to get it executed, 
or even an enquiry respecting it, so far as 
this court is informed. This is not the vigi- 
lance which the court expects to be used by 
a suitor, who comes to ask the favour, 
which is now sought to be granted. The 
party in such a case, must discharge himself 
from the imputation of a culpable negligence. 
As to the want of a notice to the plaintiff, 
that the cause would be pressed on for trial, 
this is no reason for a continuance. If it 
has heretofore been continued by consent, 
it is no reason why each party should not 
be at all times ready and prepared for trial, 
when the cause is called. Neither does the 
court yield to the argument, that the agree- 
ment of 1813, or the continuance under it, 
discharged the rule to try or non pros. The 
continuance of a cause under rule, by con- 
sent, or by order of the court, amounts to 
no more than a dispensation with the pen- 
alty of the rule, at that time; but the rule 
continues until it is expressly discharged. 
But there is still less pretext for the argu- 
ment on this occasion; since the cause hav- 
ing remained upon the docket ever since 
1810, with the rule annexed to it, and this, 
without objection or observation by the 
plaintiff's counsel, it is clear, that they have 
never supposed that the continuance* under 
the agreement, discharged it. Motion over- 
ruled. 

Case Ho. 7,813. 

KING OF SPAIN v. OLIVER. 

[Pet. C. C. 276.] 1 

Circuit Court, D. Pennsylvania. April Term, 

1816. 

Actios by Creditob agaixst Debtor of His 

Debtor— WnETu Eli Maixtaixable. 

1, Action for the recovery of the duties, pay- 
able to the crown of Spain, upon the importa- 
tion of merchandize into La Vera Cruz, under 
royal licenses. There is no principle of law, 
which will sanction an action by the creditor 
against the debtor of his debtor, upon the 
ground of contract; for there is no privity be- 
tween them. 

2. During the reign of Charles IV. of Spain, 
Mope and Company of Amsterdam negotiated 
a loan, for, and on his account, for the repay- 
°ient of which, the revenues of Spain wert' 
pledged. Duties, which were payable to the 
king of Spam, on the export of merchandize to 
the bpanish possessions in America, came, legal- 
ly, into the hands of Hope and Company, and 
were by them applied to the liquidation of the 
loan. Hcid, that these duties, were a part of 
the revenues of the crown of Spain, pledged for 
the repayment of the loan; and such an appro- 
priation by Hope and Company, was proper. 

[Cited in Wisconsin v. Pelican Ins". Co., 127 
U. S. 290, 8 Sup. Ct 1374.] 

At law, 

Mr. Rawle, C. J. IngersoU, and J. R. Inger- 
soU, for plaintiff. 
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Hopkinson, Binney & Sergeant, for defend- 
ants. 

WASBINGTON, Circuit Justice. Tliis is 
an action on the case, brouglit by bis Catbolie 
majesty the king of Spain, to recover from 
the defendants [Robert and John Oliver], 
the amount of duties to which the crown 
claims to be entitled, upon a number of 
shipments, made by the defendants, from the 
United States to La Vera Cruz, in the years 
1806 and 1807, under royal licenses. The 
question, for the decision of 'the jury, is, 
whether the duties claimed or any other, are 
due and owing by these defendants. On 
the investigation of this question, it will be 
proper to consider: First, Were these duties, 
at any time, due by the defendants to the 
crown? If they were, then; secondly, have the 
defendants paid them to any person, legally 
authorized to receive them ? And if not, then ; 
thirdly, have they been received by, or so 
come to the use of the crown, as to disable 
the plaintiff from recovering in this action? 

The two first questions may be considered 
together. It is contended on behalf of the 
plaintiff; that by the terms of the royal or- 
der of the 24th December, 1804, the duties ac- 
cruing on shipments to the Spanish colonies 
in America, made tmder royal licenses, were 
to be paid by the shipper into the royal 
chests of consolidation in Spain; and con- 
sequently, that the defendants, having under 
these licenses, made the shipments, on which 
these duties are claimed, the law raised a 
contract on their part, to pay the same to the 
crown. For the defendants it is contended, 
that the privilege of making these shipments, 
was granted to Francis Ouvrard and Co., by 
the contract entered into on the 26th Novem- 
ber, 1804, between Francis Ouvrard and Co. 
on the one side, and Manuel Sexto Espinosa, 
representing the crown on the other; by the 
terms of which contract, the duties which 
may arise on the shipments, were to be paid 
into the royal chests of consolidation, by the 
said Francis Ouvrard and Co. That the de- 
fendants derived their right to make ship- 
ments, from the said Francis Ouvrard and 
Co., to whom they were bound to pay the 
duties, and to whose agents they did pay 
them; consequently, the law could not raise 
an implied contract to pay to the crown. It 
will of course be necessary, to review the 
various transactions which preceded or were 
connected with the trade, which the defend- 
ants and others carried on with the Spanish 
colonies in 1806 and 1807, under permits 
granted by the crown. There can be no 
doubt, but that the crown was induced to 
tolerate this trade, so contrary to its general 
policy, by the approaching war with Great 
Britain; and that the objects were, under the 
cover of neutral flags, to supply their colonies 
with provisions, and such other articles of 
luxury and necessity, as they might require; 
to afford them an opportunity to export such 
of their products as they could spare; and 
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to replenish the royal coffers with the duties, 
which would accrue on this trade, as well as 
to bring away the precious metals, and the 
products of the colonies, to which the crown 
was entitled. To effect these objects, the con- 
tract of the 26th of November, 1804, was en- 
tered into, between Don Manuel Sexto Espin- 
osa, on the part of the crown of Spain, and 
Francis Ouvrard of Bourdeaux; by which 
they agreed, to form a partnership, rmder the 
firm of Francis Ouvrard and Co., with a 
capital of eight millions of livres, to be fur- 
nished one half by Ouvrard, and the other by 
Espinosa, to be taken from the proceeds of 
the first returns from the Spanish colonies, 
on account of Espinosa; the partnership to 
continue until the end of the war with Great 
Britain. The contract stipulates, among other 
things, as follows: First. That Ouvrard and 
Co. shall enjoy, during the wax- with Great 
Britain, the privilege of importing from 
Europe, under neutral colors, into Vera- Cruz, 
Havanna, Caracas, and Monte Video, mer- 
chandize, provisions, and other articles; and 
of exporting from thence, produce, and silver, 
and gold. Second. Espinosa, to furnish the 
partnership with all the necessary permis- 
sions, for the expedition of the vessels from 
Europo to the colonies; according to the in- 
structions to be given by Ouvrard and Co. 
Third. The profits resulting from the trans- 
actions of the partnership, to be divided equal- 
ly, at the expiration of it; one half on account 
of the consolidation of the Vales and the 
other of F. Ouvrard. Fourth. The impoit 
and export duties to be paid in Spain, for the 
merchandizes from Europe, two months after 
advice received of their arrival in America; 
and for those from America, in two months 
after the acknowledge of their arrival in the 
ports of Europe. Fifth. The accounts of 
the partnership to be liquidated, within a 
year after the war ended; and the capital 
and profits then to be divided. A general 
settlement of the affairs of the concern to be 
annually made. Sixth. Commercial houses, 
to be selected by the parties to the contract, 
to be established at Hamburgh and other 
places, on account of the partnership. This 
conu-act, by the terms of it, requiring the ap- 
probation of the king, it was afterwards sub- 
mitted to him; and together with ten addition- 
al articles, made by his order, received the roy- 
al sanction in December, 1804. These addition- 
al articles, contain amongst others, the fol- 
lowing stipulations. That Ouvrard and Co. 
shall have conveyed to Europe, all the colo- 
nial produce, which the king may please to 
export from Americi.; the same to be de- 
livered by the king's agents, at certain enu- 
merated ports in America, to the correspond- 
ents of Ouvrard and Co.; who are to reserve 
for the same, one-third of the capacity of 
every vessel coming on their account to 
Europe; provided the king's agents shall be 
ready to deliver the produce, without caus- 
ing delay to the vessel. A similar provision 
was reserved, as to articles which the king 
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may have to send from Europe, to certain 
ports in the American colonies. These ar- 
ticles further stipulate, whai compensation is 
to he paid to Ouvrard and Co. for the above 
services, and for the sales of such ai-ticles 
belonging to the king, as may be so con- 
veyed. In explanation of the eighteen ar- 
ticles of the original contract, of the 20th of 
November, in respect to the payment of the 
import and export duties, to be made to the 
king by Ouvrard and Co., it is stipulated; 
that payment shall be made with all ex- 
actness, and conformable to the tariff of 
rates regulated by the different ordinances, 
decrees, and orders of the king, with one ex- 
ception only, that the time for the payment is 
to be such, as is stipulated in the eighteenth 
article. 

The commercial neutral liouses, by whose 
agency the contemplated trade was to be car- 
ried on, appear to have been selected ac- 
cording to the stipulation in the contract; 
and on the 24th of December, 1804, the royal 
order issued, which has been before alluded 
to, and was addressed to the viceroy, governor 
and intendants of the different colonies, with 
which the trade was to be carried on, as well 
as to the ministers of the crown, residing in 
the United States, and in other neutral na- 
tions. The mateiial parts of this order are as 
follows: First. That the king has granted 
permission to cei*tain enumerated neutral 
houses in Europe and America, to dispatch 
for Vera Cruz, from neutral poi-ts in Europe 
and America, as many vessels with cargoes 
as they may think proper; and to bring back 
gold and silver or other productions of the 
colonies, to Spain, or to neutral ports in Eu- 
rope and America. Second. The invoices of 
such cargoes, to be presented by such neutral 
houses to the Spanish consuls, in duplicates, 
and be certified by that officer; specifying 
therein the permits, and expressing the value 
of the cargo comprised in each shipment. 
One of these invoices, so certified, to ac- 
company the cargo, and the other to be de- 
livered to the Spanish minister. Third. Tavo 
months after the knowledge of the arrival of 
each expedition in America; the house who 
dispatched it, shall pay into the general treas- 
ury in Spain, and into the royal coffers of 
consolidation, the duties which should be ex- 
acted in Spain, for foreign merchandize; 
which duties are particularly enumerated. 
The colonial duties to be paid at La Vera Cruz, 
on the arrival of the merchandize there. 
This order was accompanied by a private 
letter to the officer to whom it was addressed, 
calculated to stimulate his exertions, to pro- 
mote the king's interest, as contemplated in 
the order; and particularly, it required the 
officer, to whom it was addressed, in the 
colonies, to have in readiness the precious 
metals and produce belonging to the king, 
•which the neutral hous^, who were to be en- 
gaged in this trade, were bound to convey 
to Europe. The letter addressed to the min- 
ister in the United States, states the names 



of the houses in the United States, to whom 
the privilege of this trade is permitted; and 
directs, that the invoices are not to be cer- 
tified, unless the house shall present to him, 
a particular permission, according to the form 
annexed. Ln that addressed to the Spanish 
minister in Sweden, the privileged houses in 
that countiy are also mentioned; and it then 
proceeds to state, that there must be paid 
on account of those houses, into the general 
treasury, &c. the duties which should have 
been exacted in Spain, on the importation of 
the goods shipped; and even those of ex- 
poiiation for America; ^nd to this end, those 
houses are required to present to the consuls, 
invoices in duplicate, expressing the value 
of the cargoes which they are to certify, and 
mentioning therein the licenses; the captain 
to be bearer of the one, and the other to be 
forwarded to the minister of finance in Spain. 
On the Gth of Jlay, 1805, Ouvrard and Co., 
entered into a contract witli Hope and Co. 
of Amsterdam, the object of which was, to 
have the above contracts with Espinosa car- 
ried into effect, through their agency. This 
contract is entitled "An agreement, respect- 
ing the commerce of the Spanish colonies, be- 
tween Hope and Co., and Ouvi*ard and Co."' 
It stipulates, amongst other things: Fii-st. 
That Hope and Co. shall enter upon the 
execution of the instnictions from Ouvrard 
and Co., so as to insure complete success to 
the operations which shall be successively 
agreed upon, and in conformity withthe stip- 
ulations which follow therein. Second. Hope 
and Co., are to have in the United States, an 
agent general, to correspond with the Span- 
ish colonies, and charged with the direction 
of the cargoes to be dispatched from Europe 
and from the United States to those colonies, 
and with the shipments from the colonies, 
for the United States or Europe; and, in 
short, with all that can promote the success 
of those operations. Third. This agent is to 
have power to appoint agents under him: 
Ouvrai-d and Co. to designate the commercial 
houses in the colonies, who are to receive 
and expedite the consignments. Fourth. 
The agent-genei-al, who is to be considered as 
the representative of Hope and Co. in per- 
son, is to receive no compensation; the same 
being included in the compensation of Hope 
and Co. Fifth. Hope and Co. to communi- 
cate to Ouvrard and Co. the advice they re- 
ceive from their agents, and, in shoit, ac- 
counts of all their transactions. 

There ai-e strong reasons for believing, that 
soon after the introduction of Hope and Co., 
into the management of the affairs of Ouv- 
rard and Co. they perceived and pointed out 
to Ouvi-ard and Co., theimpolicy of conflicting 
the privilege of the colonial trade to certain 
specified houses; and it is by no means im- 
probable, that these representations produced 
the second royal order of the 9th of August, 
1805. It refers to the former order of tlie 
24th of December, 1S04, and adds that the 
king has resolved, that the permits for mali- 
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ing those expeditions shall he unlimited, and 
shall he considered as having heen granted 
to any neutral commercial house, which' can 
exhibit a permit for each expedition, similar 
to that hefore sent in virtue of the former 
order, and accompanying it by an invoice of 
the cargo, in duplicate, to be certiiied by the 
consul; the captain to be the bearer of one 
invoice and permit, and the other to be sent 
immediately to- the treasury department in 
Spain, with aji account of the name of the 
vessel, of the captain, and the tonnage of 
the vessel. It is to be observed, tlmt nothing 
is said in this order, upon the subject of du- 
ties. It was addressed, lilse the former, to 
the viceroys, governors, and intendants of 
the colonies, and to the ministers of the 
crown, at Hamburg, Berlin, Copenhagen, 
Stockholm, and the United States. The pri- 
vate letter which accompanied it, addressed 
to the viceroys, has the following expres- 
sions: "I must remind you, that you must 
conform to the royal order of the 24th De- 
cember, 1804, for what respects the payment 
of the duties." Blank licenses were -now pre- 
pared by the crown, and delivered to Ouv- 
rard and Co., who forwarded them to Hope 
and Co.; and Ouvrard and Co., having pro- 
vided that the former should appoint a gen- 
eral agent, to reside in the United States, to 
superintend and conduct the business, relat- 
ing to this trade; Mr. David Pai-ish was se- 
lected by Hope and Co., and approved of by 
Ouvrard and Co.; and they obtained from the 
Spanish government a passport for him, as 
well as for another agent, who was to reside 
at La Vera Cruz; which they also forwarded 
to Hope and Co. The passport for Mr. Par- 
ish, was dated the 9th of August, 1805, and 
expresses, that he is going to the United 
States with commissions, wherein the royal 
service is interested; and then proceeds to 
direct the resident minister there, to grant to 
Mr. Parish, all the support he may require 
for his views, in order that the will of the 
king be punctually accomplished. Mr. Parish 
arrived in the United States some time in 
January, 1806; and immediately commenced 
his operations, by forwarding some expedi- 
tions himself to the Spanish colonies, and by 
placing in the hands of certain mercantile 
houses, some of the licenses which he had re- 
ceived from Hope and Co., to enable them to 
carry on the ti-ade. 

After this general view of the transactions, 
which followed the contract of the 26th of 
November, and 4th of December, between 
Espinosa and F. Ouvrard, the mind can with 
difficulty refuse' Its assent to the conclusion 
that the two royal orders, the licenses, pass 
ports and private instinictions, originated tn 
those contracts, and were intended to carrj 
the same into execution. It is difficult, other- 
wise, to account for their strict correspondence 
with the terms of those contracts. They con- 
tain stipulations, that permits or licenses, for 
carrying on the export and import trade of 
the colonies, shaU be granted by the crown. 



Tliat the precious metals and produce be- 
longing to the king, shall be brought away, 
in the vessels to be employed in this trade, 
for which purpose, one third of the tonnage 
of each vessel was to be reserved: but unless 
the king's property should be ready to be put 
on board, so as to cause no delay, the owner 
may fill up the vessel on his own account 
Accordingly, we see that blank licenses were 
granted; bills, to the amount of two millions 
of dollars, drawn by the Spanish govei-nment 
on the colonies, were forwarded to Hope and 
Co.; and letters were addressed by the min- 
ister of finance, to the viceroys, governors, and 
intendants of the colonies, m relation to the 
produce belonging to the King, and in strict 
conformity with the additional articles in re- 
lation to that subject. It is also to be re- 
mai-ked, that although neither the royal orders 
nor the private letters to these officers of the 
government, speak in direct terms of the con- 
tracts of the 26th November, and 4th Decem- 
ber, still they were distinctly in the view of 
the government, and were substantially re- 
ferred to in the private letters which accom- 
panied the orders; because the reservation of 
one third of the tonnage of each vessel, for 
the king's use, was provided for in the addi- 
tional ai-tieles, and no where else. The mod- 
ification of the first order by the second, made 
upon the suggestion of Hope and Co., as may 
fairly be inferred from the letter to Ouvrard 
and Co. of the 6th of May, 1803, and the pe- 
culiar language of the passport of Mr. Par- 
ish; are additional links In the chain, which 
connect these orders with the contract. If, 
after all, any doubt should remain upon the 
subject, it must be removed by the letter of 
Espinosa to Hope and Co., dated the 24th 
September, 1807; which establishes most 
clearly the following facts: First, that Hope 
and Co. by their agreement with Ouvrard 
and Co., of the 6th of May, 1805, had assumed 
upon themselves the fulfilment of the contract, 
and additional articles between F. Ouvrard 
and the crown; which contract, between Ouv- 
rard and Co. and Hope and Co., was approved 
of by the crown of Spain, and effect given to 
it, by the royal order of the 9th August, 1805. 
Second, that by the common consent of those 
houses, Mr. Parish was appointed general 
agent in the United States, to facilitate the 
shipments, and to prepare and direct them. 
Third, for the purpose of effectuig those con- 
tracts, permissions had been transmitted by 
the a'own, through Ouvi^ard and Co., to Hope 
and Co., and by them to the general agent; 
who, under them, had caused a number of 
shipments to be made, from the United States 
to different ports in South America; invoices 
of which had been transmitted to the Spanish 
government Fourth, that Sir. Parish had 
made remittances for the payment of the 
duties on those expeditions, which Hope and 
Co., representing Ouvrard and Co., were bCiimd 
to remit to the royal chest of consolidation. 
Fifth, that the royal order of the 24th of De- 
cember, though it spoke only of the shipments 
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from Europe, intended to countenance ship- 
ments from the United States, for the pur- 
pose of being neutralized; because the order 
states, that the Spanish minister in the Unit- 
ed States, was informed and was directed to 
require' duplicate invoices to be made out and 
certified. Lastly, that Hope and Co., as the 
representatives of Ouvrard and Co., were 
bound to pay the duties, withoutany exception; 
to account for the share of the profits of the 
trade, belonging to the crown, and generally 
to fulfil every part of Ouvrard and Co.'s en- 
gagement. This letter contains a full history 
of these transactions, from the beginning to 
the close of them, and with the light it throws 
upon them, it is not difficult to fit the differ- 
ent parts together, so as to make of them 
one entire and harmonious body, of which 
the contracts of the 2Gth November and 4th 
December, 1804, are the base; and the royal 
orders, the licenses, and the shipments, are 
the supersti'ucture. 

It was contended, by the plaintiff's counsel, 
that the order of the 24th December, could 
not be in execution of the contracts, because 
the former is general, and the latter confined 
to expeditions to and from Europe. This is 
all very true; but it can never be said, be- 
cause a party does more than he has con- 
tracted to do, and this for the benefit of the 
other party, he has not fulfilled his contract. 
The order enlarges the privilege granted to 
Ouvrard and Co. by the contract, and conse- 
(juently could not be complained of by them. 
Again, it is said, that the contract grants no 
monopoly of the colonial trade to Ouvrard and 
Co., and therefore, that the defendants and 
others, who made shipments under royal li- 
censes, are bound to pay the duties, unless 
they can show that they acted as agents of 
Ouvrard and Co. Let it be granted, that no 
monopoly was intended by the contract; still, 
if the licenses under which the defendants 
made those shipments were issued, in virtue 
of the conti-act with Francis Ouvrai-d, and 
were delivered to them, by the agent of Hope 
and Co., who received them from Ouvrard and 
Co., facts which cannot be conti'overted; the 
question of liability for the duties, must at 
least be determined in reference to those con- 
tracts. If then, the order of the 24th Decem- 
ber was issued in execution of the contracts, 
it cannot be said to be a law to conti-ol and 
alter them. If it be inconsistent with the eon- 
tracts, it would seem difficult to support this 
action, which is founded upon an implied as- 
sumpsit by the defendants, to pay the duties 
imposed by the order, in the face of an ex- 
press contract, with which the implied one is 
at variance. But the respect, which the court 
owes to the elevated station of the person who 
issued this order, as well as an adherence to 
general principles of law, forbid us to con- 
strue the order so as to place it in, hostility 
with the contracts, if a different construction 
can fairly be given to it. I think there is no 
difficulty, in making them harmonize wuth 
each other. 
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The 18th article of the wntract of the 26th 
of November, stipulates, that the duties are 
to be paid in Spain; and consequently, it 
would seem to follow, that they were to be 
paid by Ouvrard and Co., parties to that con- 
tract. But all doubt upon this subject is 
removed by the 8th additional article, which 
professes to be intended to explain the 18th 
article of the original contract, with regard 
to the payment of the import and export du- 
ties to be made to tlie king by Ouvrard and 
Co. To reconcile the order, which directs 
that the duties shall be paid by the ship- 
pers, with the contracts, which stipulate 
that they shall be paid by Ouvrard and Co.; 
we may fairly suppose, that Ouvrai-d and Co. 
to whom the privilege of carrying on this trade 
was granted, were to be considered as shippers, 
in the view of the contract; whoever might be 
the actual shippers, under the licenses to be 
granted to Ouvrard and Co., under the con- 
ti-aet. This construction is supported by a 
number of additional reasons, the force of 
which it is difficult to resist. In the first 
place, it may be remarked, that the contrary 
construction, would, in almost eveiy instance, 
have defeated the contract itself, so far as 
it related to the payment of the duties. For, 
by the eighteenth article, it was stipulated, 
that the duties should be paid in Spain, with- 
in two months after advice received of their 
aiTival in America. This, then, would have 
allowed to the shipper, residing in the United 
States, but two months to obtain notice, that 
the Spanish government, or Ouvrard aiul 
Co., had received advice of the arrival of 
the vessel in the Spanish colony, and to remit 
the duties to the Spanish treasury. This 
would have been frequently, if not always, 
impossible; and therefore, a construction 
which leads to such a result, cannot be well 
founded. But this objection is entirely re- 
moved, by considering Ouvrard and Co. as the 
persons who were to make the payment, and 
the two months allowed to them, as a credit 
after they received the advice of the arrival. 
In the next place, is it reasonable to suppose, 
that the Spanish government would look for 
the payment of their duties to persons re- 
siding in foreign countries, with whose char- 
acter, solidity, and even names, the officers 
of the treasuiy depaitment must be entirely 
unacquainted? And if the government so 
understood the order, is it conceivable tliat 
the minister or the other public functionaries, 
residing in the United States, would not have 
been directed to receive the duties; or, at 
least, to h.ave taken security for their pay- 
ment? Yet no measure of this kind was 
adopted. In short, the letter of Espinosa 
above refen-ed to, plainly contradicts the con- 
struction insisted upon by the plaintiff's coun- 
sel, and strongly supports that which we 
have given. But, if we must give a strict and 
literal construction to the order of the 24th 
of December; I would inquire how this ac- 
tion can, upon any principle, be supported? 
That order, it is true, states that the duties 
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are to be paid by the shippers: But what 
shippers? The answer is, the mercantile 
houses enumerated in the order; because, as 
this privilege, was by the order itself, con- 
fined to particular houses, whose names are 
mentioned in it, the duties were of course to 
be paid by them. This is rendered still more 
obvious, by the letter which accompanied 
the order, addressed to the minister abroad; 
which, after enumei-ating the privileged 
houses, states, that the duties are to be paid 
by the shippers. This order, as to the houses 
mentioned in it, was revolted by that of the 
9th of August, in which not one word is said 
about duties. Upon this construction then, 
of the order of the 2ith December, it would 
be a sufficient answer for the defendants to 
make to this action; that they ai-e not the 
shippers, who by that order were required 
to pay the duties, and this would compel the 
plaintiff to resort to the contracts, by which 
Ouvrard and Co. were boimd to pay the du- 
ties. For, although a literal construction of 
the two orders taken together, (which they 
ought to be,) would render the liability for 
the duties co-extensive with the. privilege; 
still this liability must be in reference to 
the contracts, with which those orders were 
connected, and which they were intended to 
carry into effect. But upon this contract, 
the defendants cannot be charged, because 
they were not parties to it. Neither can they 
be charged upon an implied contract to pay 
the duties, in consideration of the privileges 
of which they have enjoyed the benefit; be- 
cause this would be inconsistent with the ex- 
press contract, by which Ouvi-ard and Go. 
were bound to pay them; and consequently, 
the law will not raise such a contract. If 
Ouvrard and Co. were the debtors for these 
duties, (which they incontestably were) then 
the defendants were debtors to Ouvrard and' 
Co.; and there is no principle in law, which 
will sanction an action by the creditor, against 
the debtor of his debtor, upon the ground of 
contract; for this plain reason, that there 
is no privity between them. If the defend- 
ants are now bound to pay duties to the plain- 
tiff, they not only might, but they ought, to 
have paid them when they became due; and 
by doing so, they might have embarrassed 
the accounts between Ouvrard and Co., and 
the crown,. and have produced the most seri- 
ous inconveniences, if not injury, to Ouvrard 
and Co.; who, calculating upon their own 
responsibility for the duties, would regulate 
their ti-ansactions with the Spanish treasury 
accordingly. 

Upon the whole, it is the opinion of the 
court, that the defendants were at no time 
liable to pay those duties to the crown of 
Spain; and that David Paxish was fully 
authorised to receive the duties from them, 
and to give them a discharge. But if the law 
were othei'wise, the court are of opinion, that 
the duties having been applied towards the 
discharge of the Dutch loan, due by the 
ci'own of Spain; (if the jury should be satis- 
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fied from the evidence that the duties paid by 
the defendants, were so applied,) the present 
action cannot be supported. The case is en- 
tirely disembarrassed of many of the nice 
and delicate questions, which were investi- 
gated at the bar. It is not necessary to de- 
cide, whether at the time the arrangement 
was made between Hope and Co., and So- 
lere, the head of the Spanish treasury, with 
the assent of Ouvrard and Co., for applying 
these duties in discharge of the Dutch loan; 
Joseph Buonapai*te was considered as the 
king de facto or as the king de jure, or as a 
usui^jer, engaged in a struggle to obtain the 
crown by force of arms; and whether, in 
either of those characters, a payment to him 
would be binding or not upon the present 
sovereign. The facts of this case keep us 
perfectly clear of all these difficulties. The 
Dutch loan had been negotiated by Hope and 
Co., "for and on account of Charles IV., the un- 
disputed sovereign of Spain; for the repay- 
ment of which, he bound himself, tlie nation, 
and his successors, and pledged the whole of 
his revenues for its security. The duties 
which formed a part of those revenues, came 
legally into the hands of Hope and Co., with 
the consent of Ouvrard and Co., and the Span- 
ish government, and they were applied to the 
liquidation of the debt due upon the loan, so 
far as the amount of them extended. Let it 
be, as was argued, that the consent of the 
Spanish government; mider the administra- 
tion of Joseph, was invalid and of no obliga- 
tion upon Ferdinand; still, Ferdinand, as the 
successor of his father, and the nation, were 
and are bound to pay the debt due in Hol- 
land; and if it has been in part discharged, 
out of funds charged with the payment 
of it, in the hands of Hope and Co., the pay- 
ments of the duties, have in effect been made 
to the plaintiff, because he owes, of the debt 
due in Holland, less than what wai originally 
due, by the amount of duties which were ap- 
plied to its discharge by Hope and Co. After 
such an application, which I repeat it, Hope 
and Co. were authorized to make, under all 
the circumstances of the case, this action can- 
not be supported, to recover the amount of the 
duties so appropriated. Verdict for defend- 
ants. 
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KING OF SPAIN v. OLIVER. 

[2 Wash. C. C. 429.] i 

Circuit Court, D. Pennsylvania. April Term, 
ISIO. 

Warra^tt of Attorney— SmT by Foreign State 
— Jurisdiction op United States Codkt. 

1. It is a power which belongs essentially to 
every court, to superintend the conduct of its 
officers, to see by what authority they act, and 

1 [Originally published from the MSS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under' the 
supervision of Richard Peters, Jr., Esq.] 
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that its process shall not be vexatiously employ- 
ed. 
[Cited in Meyer t. Littell, 2 Pa. St. 178; Wil- 
liams V. Uncompahgre Oanal Co. (Colo. 
Sup.) 22 Pae- 807.] 

2. If the defendant insist upon it, the plaintiff's 
attorney must file his warrant. 

3. The constitution of the United States gives 
jurisdiction to the courts of the United States, 
in cases where foreign states are parties; and 
■the judicial act [1 Stat. 73], gives to the circuit 
court, jurisdiction in all cases between aliens and 
citizens. 

[Cited in note in Terry v. Imperial Ins. Co., 
Case No. 13.838: Wisconsin v. Pelican Ins. 
Co., 127 U. S. 290, 8 Sup. Gt. 1,374.] 

[Cited in King of Prussia v. Kuepper's Adm'r, 
22 Mo. 553, 557.] 

4. The court refused to inquire, upon a mo- 
tion, whether Ferdinand VII. king of Spain, 
could institute this suit, the government of the 
United States not having acknowledged him 
king. 

[Cited in The Sapphire v. Napoleon III., 11 
Wall. (78 U- S.) 167.] 

Two rules were obtained by the defendant; 
the one for the plaintiff's attorney to file 
his wan-ant of attorney; and the second, 
to show cause why the proceedings should 
not be stayed, the plaintiff not being quali- 
fied to sue in this court. 

The first rule was argued distinct from 
the second; when it was contended, by Hare 
and Tilghman, in support of the rule, that 
upon legal principles, as well as upon the 
practice as understood in this state, the at- 
torney, if called upon, must produce his au- 
thority to appear. St. 18 Hen. VIH. e. '9; 
32 Hen. VIII. c. 30, § 2; 18 Bliz. c. 14; 4 
Anne, c. 16, § 3; and the act of assembly 
of this state, passed 22d May, 1722, all of 
them requiring the attorney to file bis war- 
rant of attorney, when he declares or pleads 
under a certain penaltj', were referred to. 
The case of the King of France v. Morris 
[cited in 3 Yeates, 251], in the supreme court 
of this state, where the plaintiff's attorney, 
after argument, was required to file his 
warrant, and many other cases, where the 
same demand had been made and submitted 
to without argument, were mentioned. The 
following cases were also read: 1 Com. Dig. 
624, 626; 3 Hawk. 377; 1 Term R. 62: 
Oromp. Prae. 18; 1 Tidd, Prac. 470; [Mercier 
V. Mercier] 2 Ball. [2 U. S.] 142; 7 Bac. Abr. 
7; 2 Inst. 666. 

Dallas and Rawle contended, that in Eng- 
land, the filing warrants of attorney had 
gone into disuse. 1 Salk. 19; 1 Wiia. 181; 
1 Sell. 20; and the remedy is against the 
attorney- But that, at all events, the rule 
was premature, as the attorney under the 
statute of this state, was not compellable 
to file it until he declares. 

WASHINGTON, Circuit Justice. We think 
that this rule must be made absolute; for it 
would be strange, if a court whose duty 
it is to superintend the conduct of its officers, 
should not have the power to inquire by 



what authority an attorney of that court 
undertakes to sue or to defend, in the name 
of another— whether that other is a real oi- 
fictitious person— and whether its process is 
used for the puipose of vexation or fraud, 
instead of that for which alone it is intend- 
ed. The only question can be, as to the time 
and manner of calling for the authority, 
and as to the remedy, which are in the dis- 
cretion of the court, and ought to be adapted 
to the case. This right, which is inherent 
in all courts, may be taken away, or quali- 
fied by express statute; or additional cau- 
tions may be superadded; in which latter 
view, we consider the different statutes and 
the act of assembly of this state, which 
were referred to. These laws do no more 
than punish the attorney for failing to file 
his warrant at a particular time; and yet, 
if filed at any time afterwards when re- 
quired, it would hardly be contended that 
the penalties would incur. The object of the 
court, in the exercise of its superintending 
power over its officers and its process, is 
to protect the parties, although it may go 
further, and punish the officer for misbe- 
haviour. The statute fixes a particular time 
when the warrant is to be filed, in relation 
to the penalty imposed upon the attorney. 
But the court, not deriving its right to in- 
terpose under the statute, will at the thresh- 
old inquire, by what authority the suit is 
instituted; and being satisfied, either by the 
production of the warrant of attorney, or 
by any other, even parol evidence, that the 
attorney acts by authority, will not in a 
summary way arrest the proceedings. If it 
were necessary to wait untU. the declara- 
tion were filed, the interference of the court 
would but half effect the object of it. The 
plaintiff is not compellable to file his de- 
claration at the first term. The defendant 
may be held to high bail, by an attorney 
who may be able to show cause of action, 
and yet not be authorized to sue; or if no 
bail be required, it may be the wish and 
the interest of the defendant to question the 
plaintiff, and to bring the cause to an early 
issue. Yet, if the plaintiff's attorney file his 
declaration, and refuse to file his warrant 
also, the defendant must wait imder a rule 
to plead, possibly, imtil the succeeding term, 
in order to call for the warrant of attorney; 
for, after issue joined, it seems by the case 
cited from Dallas, it is too late to ask for 
the rule. Upon the reason and nature of 
the case, therefore, and the positive decision 
of the supreme court of this state, in one 
instance, and the tacit admission of the prac- 
tice in many others, it is the opinion of the 
court, that the plaintiff's attorney must pro- 
duce his authority for bringing this suit. 
First rule made absolute.' 

In relation to the second rule, it was con- 
tended by Hare and Tilghman, in favour of 
the mle, that the municipal courts of one 
country cannot entertain jurisdiction of a 
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suit brouglit by a foreign sovereign, more 
especially one who is not acknowledged by 
tlie government of the country where the suit 
is brought; and still stronger, where the sov- 
ereign in whose name the suit is brought, is 
not in possession of his government. If so, 
it is proper for the court to stay the proceed- 
ings at once, and not put the defendant to 
plead. They cited, Tidd, Prac. 470; 9 Yes. 
347; 10 Ves. 352; 11 Ves. 273; [M'Carty v. 
"Nixon] 1 Dall. [1 U. S.] 77; 2 Ld. Raym. 
1533; 3 Ves. 424. 

Rawle and J. R. Ingersoll, contra, cited 
Rose V. Homeby, (in the supreme com-t); 2 
Ves. Jr. 56; 1 Ves. Jr. 371; 3 Term R. 731; 
3 Brown, Ch. 292. 

BY THE COURT. Without going through 
the English eases which have been cited, it is 
sufficient to observe, that the constitution of 
the United States gives jurisdiction to the 
courts of the United States, in cases where 
foreign states are parties; and the judicial 
act gives jm:isdiction to the circuit courts, in 
all cases between aliens and citizens. Wheth- 
er this suit can be supported, if prosecuted 
in the name of the king of Spain, generally, 
or whether Ferdinand VII. can support the 
action before he is acknowledged by our gov- 
ernment, are questions not proper to be decid- 
ed on motion. Rule discharged. 
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. In re KINGON. 

[3 N. B. R. 446 (Quarto, 113); i 38 How. Pr. 
392.] 

District Court, S. D. New York. Jan. 27, 
1870. 

Bankkuptct — Rethkn^ of Assigxeb — MOTIOS TO 
Amend. 

Where solicitor of bankrupt moved that the as- 
signee be ordered to amend his return in a cer- 
tain respect, but nothing appeared to show where- 
in such amendment was proper or necessary, or 
what interest of the bankrupt would be affected, 
Jicld, the assignee is not required to make the 
amendment. 

[Cited in Re Blaisdell, Case No. 1,488.] 

[In the matter of James Kingon, a bank- 
rupt] 

By JOHN PITCH, Register: 

The above entitled cause is now pending 
before me. That it appears by the sched- 
ules annexed to the petition of the above- 
named petitioner for adjudication of bank- 
ruptcy, and the amendments to the same, 
that the assets consist of a small amount of 
money, a few notes, and a large number of 
book accounts, amounting in the aggregate 
to about seventeen thousand dollars. There 
is no proof before me that any part of ei- 
ther of the notes or book accounts are col- 
lectible. The assignee, Stephen V. White, 
made his return on the 10th day of Novem- 
ber, 1869, under oath, after the return of 

1 [Reprinted from 3 N. B. R. 446 (Quarto, 113) 
by permission.] 
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the order to show cause why the said bank- 
rupt should not be discharged, the material 
part of which is as follows, to wit: "That 
he, said assignee, as assignee of the estate 
and effects of said bankrupt, has received 
on account of the said estate the sum of 
thirty dollars and fifty cents in money, men- 
tioned in the amended schedules of said 
bankrupt; that he has paid out for account 
of said estate the sum of nine dollars and 
fifty cents for the publication of the notice 
of his appointment as such assignee, which 
sum has been refunded to him by said bank- 
rupt; that he has also received from said 
banki'upt the sum of twenty-five dollars on 
account of his fees as such assignee; that 
he has also received a portion of the prom- 
issory notes mentioned in the amended 
schedules of said bankrupt, but that all of 
said notes are, as deponent is informed and 
believes, barred by the statute of limita- 
tions, and are by said bankrupt pronounced 
worthless, and deponent believes them to be 
of no value whatever; and that deponent, 
as such assignee, has received no other as- 
sets whatever on account of said estate. 

The solicitor for the bankrupt, upon peti- 
tion, and the proceedings and proofs in this 
cause, moves for an order, reauiring said as- 
signee to amend his return as follows, to 
wit: "And that there has also come to my 
hands certain open accounts due the bank- 
rupt as member of the firm of Kingon & El- 
more, as are set forth in Schedule B 3 of 
amended schedules, which open accounts 
amount in the aggregate to seventeen thou- 
sand seven hundred and eight dollars and 
sixty-seven cents. I have made no effort to 
collect the same or any of them, and have 
no knowledge that they can or cannot be 
collected." 

The decision of this motion involves the 
questions of the rights, powers, and duties 
of an assignee, and the power of the courts 
over them and their proceedings. It is to 
be regretted, that the framers of the banli- 
rupt law did not, in defining the duties of 
the assignee, more fully state the power and 
duty of the court to control his action, and 
to compel his obedience to its orders, but 
the law and practice of the courts gives 
sufficient power to the courts for all prac- 
tical purposes to compel the assignee to obey 
its orders. In England, the courts hold an 
assignee to be a person appointed by the 
court during the pendency of a suit, to do 
and perform certain acts under the direc- 
tion and order of the court, or under the 
provisions of some statutory enactment. 
Wyatt, Prac. Reg. 355. He is an officer of 
the court (In re Burke, 1 Ball & B. 74), and 
cannot be disturbed by any body without 
leave of the court (Fairfield v. Westoii, 2 
Sim. & S. 96; Bryan v. Cormick, 1 Cox, 422; 
Wardle v. Lloyd, 2 Moll. 388; Hutchinson v. 
Iiord Massareene, 2 Ball & B. 55; MS. case 
of Broad v. Wickham, 1 Smith, Ch. Prac. 
635). His appointment was provisional only, 
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and was subject at all times, upon proper 
cause shown, to removal hy tlie court. 
Skip T, Harwood, 3 Atk, 564; Cooke v. 
Gwyn, Id. 690. He was appointed by the 
court as an indifferent person, and as an 
officer of the court, to act on behalf of all 
the parties in interest. Davis v. Duke of 
Marlborough, 2 Swanst. 125. The court it- 
self had the care of the property in dispute, 
or effects of the estate, and the assignee 
was but the creature of the court. If he 
was interfered, intermeddled with, or threat- 
ened with violence, the court would protect 
him, and punish whoever molested him. 
Fitzpattick v. Eyre, 1 JIoll. 171. Such was 
the practice of the English courts until the 
passage of the English bankruptcy acts of 
23 & 24 Vict. c. 134, and 12 & 13 Vict. c. 108, 
provide that the majority in value of the 
creditors who have proved their debts may 
choose an assignee subject to the approval 
of the court. A similar provision was un- 
fortunately contained in the insolvent laws 
of this state, usually known as the two- 
third act, allowing the creditors to petition 
the court for the appointment of a person 
as assignee, naming the person whose ap- 
pointment they requested. It was optional 
with the court to appoint the person so 
named, or to appoint some other person. 
He wag an officer of the court subject to re- 
moval by the court, had no powers except 
such as were conferred upon him by law, 
and by the practice of the court (Verplanck 
V. Mercantile Ins. Co., 2 Paige, 452), ^and, 
under .the order and direction of the court, 
exercised similar powers and duties as an 
assignee now do^ under the bankrupt act 
[of 1867 (14 Stat. 517)]. 

2 [In section 1 It is provided "that the juris- 
diction of said court shall extend to all cases 
and controversies arising between the bank- 
rupt and any creditor or creditors who shall 
claim any debt or demand under the bank- 
ruptcy; to the collection of all the assets of 
the bankrupt; to the ascertainment and 
liquidation of the liens and other specific 
claims thereon; to the adjvistment of the 
various priorities, and conflicting interest of 
aU parties; to the marshalling and disposi- 
tion of the different funds and assets, so as 
to secure the rights of all pai'ties, and due 
distribution of the assets among all the cred- 
itors; and to aU acts, matters and things, to 
be done under and in virtue of the bankrupt- 
cy, until the final distribution and settlement 
of the estate of the bankrupt and the dose 
of the proceedings in bankniptcy." Judge 
Blatehford, m Ee Glaser [Case No. 5,474], 
held "that district courts had original juris- 
diction in all matters and proceedings in 
bankniptcy, and that jurisdiction extends to 
all acts, matters and things to be done under 
and in virtue of the bankruptcy." The ju- 
risdiction of said courts sitting as courts in 
bankruptcy is superior and exclusive in all 
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matters arising imder the statute. The es- 
tate surrendered is placed in the custody of 
the court so sitting in bankruptcy, and the 
officer (assignee or trustee) appointed to man- 
age it is accountable to the court appointing 
him, and to that court alone. No state court 
has jurisdiction in or can withdraw the prop- 
erty surrendered, or determine in any degree 
the manner of its disposition. In re BaiTOW 
[Id. 1,057]; In re Schnepf [Id. 12,471]; In 
re Bowie [Id. 1,728]. The commencement of 
proceedings in bankruptcy at once transfers 
to the district court the jurisdiction over the 
bankrupt, his estate, and all parties and ques- 
tions connected therewith, and operates as a 
supersedeas of aU process in the hands of 
the sheriff of a state court and as an injunc- 
tion against all other proceedings than such 
as may thereupon be had under the authority 
of the district court, until the question of 
banki'uptcy shall be disposed of. Jones v. 
Leach [Id. 7,475]; Pennington v. Sale [Id. 
10,939]. 

["The filing of a petition in bankruptcy at 
once bringg the property of the insolvent into 
the bankruptcy court, and places it in its 
custody and under its protection as fully as 
if actually brought into the visible presence 
of tlie court. Being in the custody of the 
court, no other court can without the pfr- 
mission of the court in bankruptcy, interfere 
with it, and so to interfere is a contempt of 
the bankrupt court. In re Vogel [Case No. 
10,983]; In re People's Mail Steamship Co. 
[Id. 10,970]; In re Kerosene Oil Co. [Id. 
7,725]; In re New York Kerosene Oil Co. 
(same case on appeal) [Id.] ; Brock v. Terrell 
[Id. 1,914]; In re Wallace [Id. 17,094]. The 
court has the power on the application of the 
assignee or ti'ustee, to order the sale of en- 
cumbered propei'ty, free from encumbrances, 
transferring the liens from the property to 
the fund realized from its sale. In re Stew- 
art [Id. 13,418]; In re Ban-ow [supra]; In 
re McClellan [Case No. 8,G94]; In re Colum- 
bian Metal Works [Id. 3,039]; In re Salmons 
[Id. 12,2GS]; In re Alabama & F. R. Co., 1 N. 
B. B. (Quarto) 100; Foster v. Ames [Case 
No. 4,965] ; In re Schnepf [supra]. "Any lien 
upon the property of a banki"upt, so long as 
the property is the possession of the court, or 
its officer, the assignee or ti'ustee, can only 
be enforced in the district coui't sittiag as a 
court of bankruptcy. In re People's JIail 
Steamship Co. [Case No. 10,970] ; In re Davis 
[Id. 3,618]; Jones v. Leach [Id. 7,475]; In re 
Vogel [Id. 16,983]; Lee v. Franklin Ave. Ger- 
man Sav. Inst. [Id. 8,188]; In re Kerosene 
Oil Co. [Id. 7,725]; on appeal, In re Kero- 
sene Oil Co. [Id. 7,726]; In re Rosenberg [Id. 
12,055]." Ruthington, opinion as to powers 
of assignees under the court, &c., B. R. (vol- 
ume 3) No. 16.] 3 

The innovation upon the practice under the 
English common law of the courts appointing 
trustees, assignees, receivers, etc., caused by 

3 [From 38 How. Pr. 394.] 
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the passage of the English bankrupt act, 
was seriously felt by the loss of thousands 
upon thousands of dollars by creditors of es- 
tates, when assignees were chosen by the 
creditors, as the courts appointed fit and 
proper persons, assignees to execute the trust, 
whereas the creditors usually choose some re- 
spectable but inefficient person, through 
whose inefficiency large sums were lost to es- 
tates, which an efficient person would have 
collected. The same was true of assignees 
under the banUi-upt act of April 4, ISOO [2 
Stat. 19], and under our late insolvent laws, 
which laws have been superseded by the 
bankrupt act of March 2, 1867 [14 Stat. 517]. 
The same fatal defect, the unfortunate pro- 
vision allowing creditors to choose an as- 
signee, is contained in section 13 of the bank- 
rupt act of March 2, 1867. I think it safe to 
say, that owing to this unfortunate provision, 
full one-fourth of the assets of bankrupts 
have been lost to creditors, when, had the 
bankrupt act conferred upon the registers 
the appointment and control of the assignees, 
immense sums of money would have been 
collected, whei-e, under the law as it stands, 
assignees do not make any effort whatever 
to collect; this is the uniform opinion of the 
registers and the attorneys practicing in this 
court, as well as creditors who have learned 
a sad lesson by experience. By the bankrupt 
act of 1S41 [5 Stat 440], the com't appointed 
the assignees. By the English bankrupt act, 
the court could make an order to secure the 
proper fulfillment of the duties by the as- 
signee, which was the reason why such large 
dividends were paid out of estates which 
were administered under said law, and could 
compel the assignee to execute any instru- 
ment necessary and proper in the proceedings 
in a cause; could punish him for any dis- 
obedience to any order or decree of the court, 
as for a contempt of court; such power was 
in the discretion of the judge in bankioiptcy, 
who is an officer of the court of bankruptcy 
in England, having the same powers under 
the English law as a register in bankruptcy 
has under the American bankrupt law of 
jNIarch 2, 1867. Ex parte Bates, 21 Law J. 
Bankr. 20, 16 Jm*. 459. The identical power 
is given to the court by section IS of the 
bankrupt act of March 2, 1867, as follows: 
"That the court, after due notice and hear- 
ing, may remove an assignee for any cause 
which, in the judgment of the court, renders 
suen i-emovai necessary or expedient." "An 
assignee refusing or unreasonably neglecting 
to execute an instrument when lawfully re- 
quired by the court, or disobeying a lawful 
order or decree of the court in the premises, 
may be punished as for a contempt of court" 
By i-ule 19 of the general orders in bank- 
iniptcy, the duties of an assignee are in a 
measm'e defined, and his actions governed by 
the order of the court. An assignee cannot 
even designate a newspaper in which to pub- 
lish the notice of sale of the bankrupt's es- 
tate. Such papers must be designated by the 
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court or register (section 28, Bankr. Act, and 
Gen. Orders, 21), and may also by an order 
authorize the assignee to sell "any specified 
portion of the bankrupt's estate at private 
sale," And in making sales of real estate, 
the court or register can authorize the sale 
thereof in parcels, and may, under the direc- 
tion of the court, submit any controversy 
arising in the settlement of the demands 
against the estate, or debts due it, to the de- 
termination of arbitrators, etc. In re Graves 
[Case No. 5,709]. [AU sales of propei-ty be- 
longing to the estates of bankrupts made by 
holders of deeds of trust, mortgages, or judg- 
ment liens, are unlawful tmless made by 
permission of the court after due notice of 
such application has been given to the as- 
signee. In re Bigelow [Id. 1,396]; In re 
Davis [Id. 3,618]; In re Rosenberg [Id. 12,- 
055].* The court, after due notice and hear- 
ing, may remove an assignee for any cause 
which in the judgment of the court rendel-s 
such removal necessary or expedient That 
an assignee may, with the consent of the 
court, resign his trust and be discharged 
therefrom. Vacancies caused by death or 
otherwise in the office of ■ assignee may be 
filled by appointment of the court Froin the 
authorities above quoted, and the sections of 
the banlii'upt act above cited, it is plain that 
an assignee is an officer of the couit, subject 
to its control, and can be removed by the 
court for any good cause shown, and must 
obey the orders of the court, and when he so 
obeys, he is protected by the court [The title 
to the property of the bankrupt immediately 
upon th6 filing of the petition is transferred 
to the court, and is vested in the register to 
whom the cause is referred, who is to keep it 
safely until it can be turned over to the as- 
signee when appointed,— In re Hasbrouck 
[Case No. 6,189]; and the register may appoint 
a watchman or custodian to take charge of 
the property,— In re Bogert [Id. 1,599], In 
re Shafer [Id. 12,694]; and has the power 
to order the payment of fees and expenses in- 
curred in the proceedings out of the funds 
in the hands of the assignee,— In re Lane 
[Id. 8,042]; and upon the appointment of an 
assignee, is to convey by deed all the proper- 
ty of the bankrupt of whatever name or na- 
ture except that which is exempt by law. 
The assignee then proceeds in accordance 
with sections 14r-18, 25-28, 35-37, 39, 42, and 
48 of the act]* Assignees will find it to 
their advantage to take the orders of the 
court when they contemplate doing any im- 
portant act, that the registei-s should explain 
to them their duties, as the registers are fa- 
miliar with the duties required of assignees. 
Any person interested in the acts of an as- 
signee may apply to the court for an order 
requiring of such assignee the specific per- 
formance of any of his duties; and that in 
this case I have the power at this stage of the 
proceedings to grant the order asked for. 

4 [From 38 How. Pr. 398.] 
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In re Gettleston [Id. 5,373]. As it -n-as plain- 
ly the intention of congress to give the regis- 
ters, acting as assistant district judges, the 
same power in all respects in cases pending 
before them, that the district judge has. 
Such has been the uniform decision of all the 
district judges and the registers who have 
written on the subject. Such power was ab- 
solutely neeessaiy to be given to the registers 
in order to enable them to discharge the judi- 
, cial duties devolving upon them. It would 
be an intolerable burden placed upon the dis- 
trict judges if, in addition to their present 
onerous duties, tliey were compelled to hear 
and decide the great number of applications 
necessarily made to the (register) court dur- 
ing the pendency of causes before them. It 
would ocupy the entire time of the judges 
in hearing motions and granting necessary 
orders, which judicial duties, by the banlii-upt 
act and the decisions of the courts, the regis- 
ters are required to perform. In re Gettles- 
ton [supra]. Experience has shown that the 
bankrupt act and the decisions of the court 
Iiave not conferred too much power upon the 
registers, but, on tlie contrary, too little; and 
the amendment of the banlirupt act, giving 
the registers the entu-e administration of the 
law, would immensely facilitate the transac- 
tion of business, and relieve the district 
courts of an intolerable and unnecessary bur- 
den. Appeals from the register's decision 
sliould be to the district court in the same 
manner as appeals are now taken from the 
district to the circuit court. 

The supreme court of this state, general 
term, Fii-st judicial disti'ict, Ingraham, J., 
held that an assignee was an officer of the 
court, and it was the duty of the court to 
make all orders to secure the proper fulfill- 
ment of his duties, and such has been the uni- 
form decision of all our state courts. The 
right, duty, and power of the court to control 
the action of assignees is clearly given by sec- 
tion 18 of the bankrupt act, and is also in the 
inherent power of the court to exercise a 
£-ound discretion and controlling jurisdiction 
over its officei-s and suitors, as well as the 
subject matter of tlie action in any proceed- 
ing pending before it IS Wend. C52; 1 
Denio, 639; 11 Johns. 254; 1 Grab. Prac. (3d 
Ed.) 671-675. In this case it is no hardship 
asked of the assignee to make the amended 
return asked for. It is right, just, equitable, 
and proper that he should do so, and a refusal 
on his part would be unjust, oppressive, and 
improper, and the petitioner lias a right to 
ask tiiat it be done; at the same time the as- 
signee must be paid a proper compensation^ 
to wit: the sum of ten dollars, therefor. I 
therefore hold that the assignee, Stephen V. 
White, ujjon tlie paj'ment to him of ten dol- 
lars, must make and execute under oath and 
deliver to the register an amended return 
containing the amendments asked for, which 
amended return will be of the date of the 
original return, and to be executed nunc pro 
tunc. 



The assignee, by his counsel, contends that 
the return already made is all the return, if 
any, he is compelled to make. 

BLATGHFOKD, District Judge. No rea- 
son is shown why the assignee should malve 
the addition suggested to his return, nor is 
it shown how such addition is proper or nec- 
essary, or what particular object is to be sub- 
served by his making it, or what interest of 
the bankrupt is to be promoted by making it, 
or to be injured by not making it. I there- 
fore decide that the assignee is not required 
to make it The clerk will certify this deci- 
sion to the register, John Fitch, Esq. 
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In re KINGSBURY et al. 

[3 jST. B. R. 317 (Quarto, S4).] i 

District Court N. D. New York. Oct. 30, 1860. 

BASKRUPTCr — PjtOOF OF DeBT — PllEFEKEXCE — 

Fraud. 

1. Bankrupts owed about ten tliousand dollars 
on ten promissory notes given to creditor at one 
transaction, and subsequently became unable to 
pay their debts in the ordinary course of busi- 
ness, as men usually do. Creditor having rea- 
son to believe tliis pressed his claim, and (1) re- 
cei^ed an account from debtors against a third 
party to collect and apply on the indebtedness; 
(2) gave another party an order on the debtors 
for money, part of which they paid, to apply on 
the indebtedness; (3) obtained and received 
goods from the debtors to be applied in like man- 
ner; (3) indorsed the several sums so received, 
on three of the notes, as of a date different from 
that on which the indorsement was made and 
the amounts received, and (5) failed to surremler 
the property and money so received to the as- 
signee in bankruptcy. Creditor sought to prove 
claim in bankruptcy for the balance of the in- 
debtedness. Held, that proof of debt be disal- 
lowed. The creditor received a preference cou- 
trary to the provisions of the bankruptcy stat- 
ute. 

[Cited in Re Jacobs, Case No. 7,159.] 

2. An act which the bankruptcy statute de- 
clares shall be prima facie evidence of fraud, 
must be deemed to be contrary to its provisions, 
unless the presumption is repelled by opposing? 
proofs. 

[Cited in Walbrun v. Babbitt 16 Wall. (83 
U. S.) 577; Martin v. Toof, Case No. 9,167.] 

3. Where a creditor has before him what the 
statute declares shall be prima facie evidence of 
fraud, he must, in law, be deemed to have rea- 
sonable cause to believe the existence of such 
fraud, until the legal presumption is overborne 
by opposing evidence. 

4. The said payments not having been applied 
at the time on any or either of the said ten notes, 
the creditor cannot avoid the effect of accepting 
the preference by a subsequent indorsement on 
three of the notes. The preference was made on 
creditor's debt as an entirety. 

[Cited in Re Aspinwall, 11 Fed. 138.] 

[In the matter of Andria M. Kingsbury, 
Willis G. Abbott, and Philip A. Hale, bank- 
rupts.] 

Geo. Gorman, for assignee. 
N. B. Smith, for Rider. 

1 [Reprinted by permission.] 
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HALIi, District Judge. The assignee in 
this case having opposed the allowance of 
the claim sought to be proved by Nehemiah 
C. Rider, a creditor of said bankrupt, the 
proofs already taken in regard to such daim, 
were referred to Wm. H. Comstock, one of 
the registers in bankruptcy, with du:ections 
to take further proofs, and to report his opin- 
ion upon all the evidence in respect to such 
daim. The register having taken the proofs 
offered by the parties litigant made his re- 
port, stating that he had heard and read all 
the proofs, and found as matter of fact: 
First That N. C. Rider now holds, and has 
continued to hold, since the spring of 1SG6, 
ten notes, made and given by these debtors 
to him at one and the same time, growing out 
of one and the same ti-ansaction, to wit: the 
sale by him to them of his interest in their co- 
partnership concern, which notes amount to 
about ten thousand dollars. Second. That dur- 
ing the latter part of January, 1868, said Rider 
obtained and received from the debtors, their 
account of nine hundred and ninety-six dol- 
lars and nineteen cents, against one "Winston, 
of Syi-aeuse, to collect and apply on this in- 
debtedness; that he settled this account and 
took Winston's note, dated January 22d, 1868; 
that at about this time he gave Porter T. 
Swan an order on these debtors for about 
sixteen hundred dollars; that they paid nine 
hundred dollars upon said order, to apply on 
this indebtedness; that on the last days of 
January, or the first days of Februai-y, 1868, 
he obtained and received goods from these 
debtors valued at four hundred and twenty 
dollars, to apply on this indebtedness. Third. 
That said Rider indorsed these several sums 
so obtained and received from these debtors, 
as payments on three of said notes, and dated 
each of the indorsements January 15, 1868; 
that the actual time of making the indorse- 
ments was not on the loth day of January, 
186S; that they were all made at one and the 
same time, and not until after the said goods 
were received. Fourth. That during this 
time said Rider was at the office of these 
debtors, and talked with Mr. Hale (one of 
these debtors), and Mr. W. W. Smith, tlieir 
confidential clerk, about their business af- 
fairs, and learned that these debtors were un- 
able to pay their debts as fast as they be- 
came due, and offered to find a man to buy 
their retail store, if they would tm-n out the 
avails thereof to him on this indebtedness. 
Fifth. That about the same time he received 
said goods, to apply on this indebtedness, he 
commenced a suit in the supreme com't of the 
state of New York against these debtors for 
the balance of this claim. Sixth. That said 
Rider has not surrendered the property, mon- 
ey, and goods so obtained and received of 
said debtors, to the assignee in this matter. 
Having found and reported these facts, the 
register also reported his opinion, "that said 
X. 0. Rider, in obtaining and receiving the 
said account, money, and goods, thereby ac- 
cepted a preference, having reasonable cause 
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to believe that the same was ^ven by those 
debtors contrary to the provisions of the 
bankrupt act [of 1867 (14 Stat 517)]; and he, 
not having surrendered to the assignee the 
property, money, and benefits received by 
him under this preference, is not entitled to 
receive any dividend." 

No exceptions to this report have been filed 
by the creditor, but as the questions present- 
ed have been argued upon the merits, I have 
read the testimony, and considered the ques- 
tions of fact and law presented. The con- 
clusions of fact stated by the registei- appear 
to be sustained by the evidence, and there is 
no doubt b6t that Rider obtained and received 
a preference, in the manner stated, having 
not only reasonable, but most abundant cause 
to believe that the banla-upts were then in- 
solvent, and that, in givmg such preference, 
they were acting with a knowledge of their 
insolvency. The sections of the bankrupt act 
which bear directly upon the questions now 
presented, are the 23d, the 29th, the 35th, and 
the 39th. -The 23d section, among other thmgs, 
provides in substance, that any person who, 
after the approval of this act, shall have ac- 
cepted any preference, having reasonable 
cause to believe that the same was made or 
given by the debtor, contrary to any provision 
of this act, shall not prove the debt or daim 
on account of which the preference was made 
or given, nor shall he receive any dividend 
therefrom, until he shall first have surrender- 
ed to the assignee all property, money, bene- 
fit, or advantages received by him under such 
preference. The 29th section provides, among 
other things, that no discharge shall be grant- 
ed to a bankrupt who has given any fraudu- 
lent preference contrary to the provisions of 
this act, or made any fraudulent payment, 
transfer, conveyance, or assignment of any 
part of his property. The 35th section, among 
othei- things, provides that if any person, be- 
ing insolvent or in contemplation of insolven- 
cy, within fom: months before the filing of 
the petition by or against him, with a view to 
give a preference to any creditor or person 
having a claim against him, or who is under 
any liability for him, procures any part of his 
property to be attached, sequestered, or seized 
on execution, or makes any payment, pledge, 
assignment, transfer, or conveyance of any 
part of his property, either directly or indirect- 
ly, absolutely or conditionally, the person re- 
ceiving such payment pledge, assignment, 
transfer, or conveyance, or to be benefited 
thereby, or by sudi attachment, having rea- 
sonable cause to believe such person is in- 
solvent, and that such attachment, payment, 
pledge, assignment, or conveyance, is made in 
fraud of the provisions of this act, the same 
shall be void, and the assignee may recover 
the property, or the value of it, from the -per- 
son so receiving it or so to be benefited; and 
if any person, bemg insolvent or in contem- 
plation of insolvency or bankruptcy, within 
six months before the filing of the petition by 
or against him, makes any payment, sale. 
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assignnment, transfer, conveyance, or other dis- 
position of any part of his property, to any 
person who then had reasonable cause to be- 
lieve him to be insolvent, or to be acting in 
contemplation of insolvency, and that such 
payment, sale, assi^ment, transfer, or other 
conveyance, is made Tvith a view to prevent 
his property from coming to his assignee in 
bankruptcy, or to prevent the same from be- 
ing distributed under this act, or to defeat 
the object of, or in any way impair, hinder, 
impede, or delay the operation and effect of, or 
to evade any of the provisions of this act, 
the sale, assignment, ti*ansfer, or conveyance, 
shall be void, and the assignee may recover 
the property, or the value thereof, as assets of 
the bankrupt; and if such sale, assignment, 
transfer, or conveyance, is not made in the 
usual and ordinary com-se of business of the 
debtor, the fact shall be prima facie evidence 
of fraud. The 39th section provides in sub- 
stance (among other things), that it shall be 
an act of bankruptcy if any one, being bank- 
rupt or insolvent, or in contemplation of 
bankruptcy or insolvency, shall make any pay- 
ment, sale, conveyance, or transfer of money 
or other property, rights, or credits, with in- 
tent to give a preference to one or more of 
his creditors, or with the intent, by such dis- 
position of his property, to defeat or delay the 
operation of the bankrupt act; and that if 
such person shall be adjudged a banki-upt, the 
asv«iignee may recover back such money, prop- 
erty, etc., provided the person receiving such 
payment, etc., had reasonable cause to believe 
that a fraud on this act was intended, and 
that the debtor was Insolvent; and such cred- 
itor shall not be allowed to prove his debt in 
bankruptcy. 

Under the proofs in this case, it is clear that 
the debtors, at the time Rider received a pref- 
erence as stated, were entirely unable to pay 
then- debts in the ordinary course of business, 
as men in trade usually do; and that this was 
well known to Rider. Such inability was in- 
solvency, witlain the meaning of that term, as 
used in the bankrupt act. Thompson v. 
Thompson, 4 Cush. 127; Lee v. Kilburn, 3 
Gray, 594; Spratt v. Hobhouse, 4 Bing. 173; 
2 Kent, Comm. 389; Jlerchants' Nat. Bank 
V. Truax [Case No. 9,4511; In re Black [Id. 
1,457]. Indeed, it is certain that the bank- 
rupts must then have been so deeply insolvent 
that they could not, upon a jSnal winding 
up and settlement of their affairs, within any 
reasonable time, and under the most favorable 
circumstances, have paid their debts in full, 
and Rider had sufficient cause to put him up- 
on inquiry, even if he had not sufficient cause 
to believe that such was their condition. Un- 
der such circumstances, it would require 
sti-ong proof to repel the legal presumption 
that the payments made by the turning out 
of an account for nearly one thousand dollars 
—the payment through the order in favor of 
Swan of about nine hundred dollars in goods, 
on the order, and the payment of four hundi'ed 
and twenty dollars to be applied on the order 



—not to Swan, but to Rider, who drew it— 
and which necessarily and obviously had the 
efEect of giving a preference to Rider, were 
not intended to have that effect. No such 
proof has been given, and it must be held that 
such intention existed. This preference was 
accepted by Rider, and under the 23d section 
of the bankrupt act his debt cannot be proved 
if he had reason to believe that such prefei-- 
ence was given contrary to any provision of 
that act; and it can hardly be doubted that 
such preference must be held contrary to 
some of the provisions of the 29th, 35th, and 
39th sections. The sale and transfer of the 
property, especially of the account of nine 
hundred and ninety-six dollars and nineteen 
cents, was not in the ordinaiy course of busi- 
ness, and therefore prima facie fraudulent 
under the provisions of the 35th section of the 
bankrupt act, and therefore necessai-ily con- 
trary to its provisions. But the general scope 
and purpose, and general provisions of the 
bankrupt act as the foundation of a system of 
bankruptcy, should be considered in deter- 
mining whether any act of a debtor or cred- 
itor is contrary to the provisions of the bank- 
rupt law. 

The policy and purpose of bankrupt laws are 
to compel an equal distribution of the assets 
of the bankrupt among all his creditors. 
Hence, when he has shown his inability to 
meet his engagements, one creditor cannot, 
by collusion with him, or by a race of dili- 
gence, obtain a preference to the injmy of 
others. Such conduct is a fraud upon the act, 
which is intended to secure an equal or pro 
rata division of his assets. Shawhan v. Wher- 
ritt, 7 How. [48 U. S.] 627-G44; Ogden v. 
Jaclison, 1 Johns. 373. To sustain prefei'- 
ences accepted by a favored creditor, with 
a knowledge that his debtor was deeply and 
hopelessly insolvent, would defeat the most 
important objects of the banlaiipt act, and 
essentially aid insolvent debtors and their 
relatives and particular favorites in the con- 
tinued ijeipetration of the gross wrongs and , 
grosser frauds which have been heretofore 
allowed under state laws, sustaining volun- 
tary assignments, with such preferences as 
the insolvent might deem it for his interest, 
or the interest of those he wished to favor, 
to make. Independent of the provisions of 
the 35th section of the bauknipt act, which 
declares that a sale or transfer, not in the 
ordinary course of business, shall be prima 
facie evidence of fraud, the proofs in this 
case would justify the rejection of the claim 
of Rider; but aside from this, it is verv clear 
that an act which the bankrupt act declares 
shall be prima facie evidence of fraud must 
(unless the presumption of fraud be effectual- 
ly repelled by opposing proofs) be deemed 
contrai-y to its provisions. And a creditor 
who has before him what the bankmpt act 
declares shall be prima facie evidence of 
fraud, must in law be deemed to have rea- 
sonable (as he certainly has legal) cause to 
believe in the existence of such fraud, until 
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this legal presumption is overborne by op- 
posing evidence. It was insisted that tbe 
preference accepted by Rider should only af- 
fect the proof of his claim for the small 
balance due upon the notes on which the 
payments, etc., were afterwards indorsed; 
but the proof shows that the payments, etc., 
were not at the time applied upon any or 
either of the ten notes held by Rider, but 
were applicable as much to any one as to any 
other of them; and that the indorsements were 
not, in fact, made until some time after- 
wards. In fact, the preference was given 
generally upon Rider's debt as an entirety; 
and to permit him to avoid the effect of tiie 
acceptance of such preference by a subse- 
quent application and indorsement of the 
amount of such preference upon particular 
notes, nearly paying the same in full, would 
justify an evasion of the law and a defeat 
of its provisions, which could be made avail- 
able in most cases by a shrewd creditor and 
his accommodating insolvent debtor. The re- 
port of the referee is confirmed, and the proof 
of the debt of Rider is disallowed and reject- 
ed with costs. 
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Case K"©. 7,817. 

KINGSBURY v. KINGSBURY. 

[3 Biss. 60; i 3 Chi. Leg. News, 330.] 

Circuit Court, N. D. Illinois. June, 1871. 

Rfmoval from State Cocrts— No Jckisdiction 
BY Stipdla.tio:t — Application for Removal — 
When to be made— Minor cannot Cossext to 
Removal. 

1. This court will not entertain jurisdiction 
of a case brought up by stipulation of parties 
from the state court unless the record shows 
the existence of the facts contemplated by the 
acts of congress concerning removals from state 
courts, 

2. Under the act of 1789 [1 Stat. 73], the re- 
moval can only be made on application of the 
defendant at the time of entering his appear- 
ance in the state court. 

3. It seems, that where a case has gone to 
decree in the state court it is too late for any 
of the parties to remove it to this court. 

4. A minor is incapable of consenting to a 
clinnge of forum. The state court having ob- 
tained jurisdiction of his person and property, 
neither his guardian ad litem nor any other per- 
son for him can consent to a removal. 

The record in this case was transferred by 
stipulation of parties from the circuit court 
of Cook county to this court. The complain- 
ant, Jane 0. Kingsbury, filed her bill in 
1868 against the defendants, Henry W. Kings- 
buiy, and Eva Lawrence, his mother, and 
A. G. Lawrence, the husband of said Eva 
Lawrence, praying for an assignment of dow- 
er in certain real estate situated in Chicago, 
of which Julius J. B. Kingsbury, husband of 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.) 
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said complamant, died seized. Subsequently 
said Eva Lawrence filed her cross-bill against 
said complauiant and Henry W. Kingsbury, 
also praying for an asrfgnment of dower 
to which she was entitled as the widow of 
her former husband, Henry W. Kingsbury, 
who was the heir at law of said J. J. B. 
Kingsbm*y. The record shows that such pro- 
ceedings were had upon said bill, cross-bill 
and answers that said causes were finally 
brought to hearing upon the pleadmgs and 
proofs, and the circuit court of Cook county 
made its decree adjudging said complainant, 
Jane 0. Kingsbury, to be entitled to dower 
in one-third of said real estate, and said com- 
plainant in said cross-bill, Eva Lawrence, to 
be entitled to dower in said premises, sub- 
ject to the dower of the said Jane C. Kings- 
bury; and as the property was found not to 
be susceptible of division or assignment of 
dower therein to the respective complainants 
by metes and botmds, and to be also subject 
to incumbrances upon which interest was ac- 
cruing, to be paid semi-annually, and also 
to large assessments and taxes, the circuit 
court appoints a receiver, and decreed that 
he should collect the rents, issues, and profits 
accruing on the property, and out of the same 
pay, first, all taxes and assessments levied on 
said property, and the interest accruing upon 
the mortgages and incumbi-ances thereon, and 
the expenses of the repair and care of said 
property, and that the residue of the in- 
come from said property in the hands of said 
receiver should be, from time to time, divided 
in the propoi"tion of three-ninths to said Jane 
C. Kingsbury, and two-ninths to said Eva 
Lawrence, in satisfaction of their respective 
dower rights in said property; and that the 
balance or remainder thereof should be paid 
to said Henry W. Kingsbury^ or his guardian, 
or invested undeg the direction of the court 
for his use, as might from time to time be de- 
termined during his minority. By stipula- 
tion of the partis in writing entered into 
between the said parties, Jane C. Kingsbuiy, 
Eva and Albert G. Lawrence, by their re- 
spective attorneys, and said infant, Henry "W. 
Kingsbury, by his guardian ad litem, the 
cause was removed to and docketed in this 
court. ThJs was a motion for the appoint- 
ment of a receiver on the ground that the 
change of venue vacates all former orders 
made by the court in which the case was 
originally commenced. 

Corydon Beckwith, E. S. Isham, and "Waite 
& Clarke, for the motion. 

M. W. Fuller, for receiver of the state 
court. 

BLODGETT, Disti'ict Judge. In consida-- 
ing this motion, this court has deemed it first 
in importance to inquire whether it has ac- 
quired jurisdiction of said cause by the steps 
which have been talcen for its removal from 
the state court. By the act of March 2, 1867, 
it is provided: "That where a suit is now 
pending, or may hereafter be brought in any 
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state court, in -which there is controversy be- 
tween a citizen of the state in which the suit 
is brought and a citizen of another state, and 
the matter in dispute exceeds the sum of five 
hundred dollars, exclusive of costs, such citizen 
of another state, whether he be plaintiff or de- 
fendant, if he will make and file in such state 
court an affidavit stating that he has reason to 
and does believe that, from prejudice or local 
influence, he will not be able to obtain jus- 
tice in such state court, may at any time be- 
fore the final heai-ing or trial of the suit, file 
a petition in such state court for the removal 
of the suit into the next circuit court of the 
United States to be held in the district where 
the suit is pending, and offer good and suffi- 
cient surety for his entering in such court 
on the first day of its session copies of all 
process, pleadings, depositions, testimony, 
and oth^* proceedings in said suit, and doing 
such other appropriate acts, as by the act to 
which this act is amendatory, are required to 
be done upon the removal of a suit into the 
United States couit; and it shall be, there- 
upon, the duty of the state court to accept 
the surety and proceed no further in the suit. 
And the said copies being entered as afore- 
said in such court of the United States, the 
suit shall there proceed in the same manner 
as if it had been brought there by original 
process." 14 Stat. G5S. 

By the act of 1789, providing for the remov- 
al of suits from the state courts to the fed- 
eral courts, the application for the removal 
must be made by the defendant at the time 
of entering his appearance in the state court, 
and then only by the defendant. But as this 
case has progi-essed to a stage far beyond 
the enti-y of the appearance of the defendants, 
it is obvious that if removed at all, it must 
be removed under tlie provisions of the act 
of 1867; and the act of 1SG7 only aut^iorizes 
removals upon affidavit and petition showing 
the existence of such prejudice or local in- 
Uuence as will not secm-e to the party seek- 
ing the removal a fair trial in the state court. 
It is well known as a part of the legislative 
and judicial history of the country, that this 
latter statute was passed to meet certain con- 
ditions and difficulties which uau arisen out 
of the late civil war. It is exceptional in its 
provisions, and it seems to us its application 
should not be extended beyond its letter and 
tlie class of cases which are sti-ictly witnin 
its provisions. The statute itself provides 
for the filing of an affidavit and petition stat- 
ing the existence of certain facts, and unless 
the existence of those facts appear in the 
record in the manner provided by the statute, 
it seems to us the right tb a removal does not 
arise, and this court, it seems to us, ought 
not to entertain jm-isdietion of a case from 
the state court, unless the record shows that 
the conditions precedent required by the stat- 
ute have been complied with. 

The stipulation in this case does not even 
by agreement of parties admit the existence 
of the jurisdictional facts which authorize 



the change of forum, even if it were allowable 
that the parties should stipulate as to the 
existence of those facts, instead of verifying 
their existence by affidavit as required. But 
without stopping to discuss the point as to 
whether parties might stipulate as to tlie ex- 
istence of those facts, this com-t is of the 
opinion that the practice should not be en- 
couraged or allowed of removing cases from 
the state courts by stipulation. We think 
that comity to the state court which has ac- 
quired jurisdiction over the persons and sub- 
ject-matter in conti'oversy, requires that the 
federal courts should refuse to take cogni- 
zance of cases removed therefrom, unless 
such removal is accomplished in the way 
pointed out by the act of congi-ess. 

We also doubt whetlier this case has not 
already progressed to such stage in the state 
court as to be beyond the purview and opera- 
tion of the act of 1867. It seems to have passed 
toafinal deci'ee. The court has adjudicated up- 
on the questions made by the bill and cross- 
bill, and has awai-ded to the complainants 
the relief they respectively sought, and tlie 
decree seems to have been in process of ex- 
ecution. We do not, however, feel called upon 
to decide the case upon that point, as there 
is another, and, to us, still more fatal objec- 
tion to our entertaining jm-isdiction in this 
case. 

The record shows that the principal defend- 
ant in the original biU and in Sirs. Lawrence's 
cross-bill, is Henry W. Kingsbm-y, a minor. 
Pie is the owner of the fee in the property 
sought to be affected by the bill, and it is out 
of his estate that the complainants in the bill 
and cross-bill seek their respective allotments 
of dower. He is incapable of consenting to 
the change of forum in his case. The circuit 
court of Cook county has acquired jurisdic- 
tion of his person and property in these pro- 
ceedings, and we do not deem it competent 
for his guardian ad litem, or any other person 
for him, to consent or stipulate for a removal 
of the case from that court into this court in 
his behalf. 

It was said upon argument that inasmuch 
as it was possible for Mrs. Kingsbury and 
Mi's. Lawrence to dismiss their proceedings 
in the state court, and, if the proper facts in 
regard to the residence of the parties existed, 
bring an original suit against the minor de- 
fendant in this court, involving the same sub- 
ject-matter, it was, therefore, competent for 
those having charge of his interests to stipu- 
late for the removal of the ease bodily into 
this court. But the obvious answer to that 
suggestion is, that in the event of bringing 
an original suit against the minor in tliis 
court, he could only be brought in as a de- 
fendant by service of process upon him in tlie 
manner pointed out by law, and that any 
waiver of sei-vice of process and entry of his 
appearance in this court by attorney or by 
guardian ad litem would be void and totally 
inoperative. 

Entertaining these views, which are fully 
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ccncurred in by my learned brothers, Justice 
DAVIS and Judge DRUMMOND, the motion 
for the appointment of a receiver will be 
overruled, and the order entered for the ap- 
pointment of a guardian ad litem for the in- 
Cant defendant set aside, and this case re- 
manded to the circuit court of Cook county. 

NOTE. For opinion of Blinois supreme court 
in above case, upon the merits, consult 58 Bl. 
310. For the circumstances under which cas*>s 
can be removed under the acts of 1789 and 1867, 
and the time when it must be do^e, consult 
Johnson v. Monell [Case No.<:^,399]; Akerly 
V. Vilas [Id. 119], and eases there cited; also. 
In re Cromie [Id. 3,405]; Akerly v. Vilas [Id. 
1201; Boggs V. Willard [Id. 1,603]. 

That consent will not give jurisdiction where 
none is conferred by law, consult Andrews v. 
Wheaton, 23 Conn. 112; Little v. Fitts, 33 Ala. 
343: Harriott v. New Jersey B. & Transp. Co., 
2 Hilt. 262; Green v. Collins, 6 Tred. 139; 
Branch v. Houston. 1 Busb. So; Gilliland v. 
Sellers, 2 Ohio St. 227; Smiths v. DuBuque Co., 
1 Cole [Iowa] 492; Duffield v. Smith, 3 Serg. 
& R. 590; Lindsey v. McClelland, 1 Bibb, 262; 
Bents V. Graves, 3 McCord, 280; Foley v. Peo- 
ple. Breese, 57; Falkenburgh v. Cramer, Coxe 
il N. J. Law] 31; Parker v. Munday, Id. 70. 
But if a court has jurisdiction of the matter, 
and one party has some privilege which exempts 
him fi'ont the jurisdiction, he may waive that 
privilege if he cliooses so to do. Overstreet v. 
Brown, 4 McCord, 79, 
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In re KINGSLEY, 

[6 Ben. 300; i 7 N. B. R. 558.] 

District Court, S. D. New York. Jan., 1873. 

BXAMISATIOS OP BaXKHUPT. 

Where an order for the examination of a 
bankrupt is issued at the instance of a creditor 
who has duly proved his debt, the bankrupt can- 
not refuse to be sworn under the order, by rea- 
son of his claiming that he has an offset which 
extinguishes the creditor's debt, and desires to 
file a petition for the re-examination of the 
claim. 

In this matter tlie register certified to the 
court, that he had made an order for the 
examination of the banknipt [Norman W- 
Kingsley], under the 26th section of the bank- 
ruptcy act [of 1867 (14 Stat. 529)], on the 
application of one Showers, a creditor who 
had duly proved his debt; fhat, on the re- 
turn of the order, the bankrupt declined to 
be swoni, claiming that Showers was not a 
creditor, and was not returned as such in 
the schedule attached to the petition, and 
that any indebtedness which had ever existed 
fi-om the bankrupt to Showers had been ofiEset 
and extinguished by a counter indebtedness 
from Showers before the filing of the peti- 
tion; and that he desired to file a petition 
for the re-examination of Showers' claim. 

By the Register: 

[I, Henry Wilder Allen, register in bank- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



ruptey, of said district, having the above enti- 
tled matter in charge, do hereby certify thaton 
the 4th day of January, 1873, upon the appli- 
cation of Daniel H, Showers, a creditor of 
said bankrupt, who has duly proved his debt 
herein, I made and issued an order for the 
examination of said bankrupt, under the 
twenty-sixth section of the bankrupt act, and 
appointed the 13th day of January, 1873, at 
3 o'clock p. m., as the time for the said ex- 
amination, which said order was duly served 
upon tlie said bankrupt; that on the said 13th 
day of January, 1873, pui-suant to said order, 
the said bankrupt attended before me with 
F. C. Bowman, Esq., his counsel, and the said 
creditor appeared by William Peet, Esq., his 
counsel, and the said examination being call- 
ed, the said banki-upt, by advice of counsel, 
declined to be sworn and examined under the 
twenty-sixth section of the bankrupt act, un- 
der the order issued upon the application of 
the said Daniel H. Showers, claiming that 
said Showers is not a creditor, and was not 
so returned on the schedules of the said bank- 
rupt, and that any indebtedness that ever ex- 
isted from said bankrupt to said Showers, 
was offset and extinguished by a counter in- 
debtedness from the said Showers to the said 
bankrupt before the filing of his petition, and 
for the further reason that he, the said bank- 
rupt, desires to file a petition for the re-ex- 
amination of the said claim. And at the re- 
quest of the counsel for said parties I have 
made this certificate, that such order may be 
made herein as to the court may seem just 
and proper.] 2 

BLATCHPORD, District Judge. So long 
as the debt stands proved and miimpeaehed, 
tlie claim stated to have been made by the 
banknipt before the register furnishes no 
ground for a refusal of the bankrupt to be 
sworn and examined. 



Case K^o. 7,819. 

In re KINGSLEY, 

[1 Lowell, 216; 1 7 Am. Law Reg. (N. S.) 423; 

1 N. B. R. (Quarto) 52; IN. B. R. 329 
(Quarto, 60); 15 Pittsb. Leg. J, 235, 277.] 

District Court, D. Massachusetts. Feb., 1868. 

Bankkjjptcy — Debt Barked by Statcte of Lim- 

iTATioxs— Entry opos tub Souedui-e— 

Whether Acknowledgment. 

1. A debt barred by the statute of limitations, 
of the state in which the bankrupt resides,, 
and where his petition is filed, cannot be prowU 
against his estate in bankruptcy. 
[Cited in Re Hardin, Case No. 6,048; Re Corn- 
wall, Id. 3,250; Re Noesen, Id. 10,288. Ap- 
proved in Re Doty, Id. 4017. Cited in Nich- 
olas V. Murray, Id. 10,223.] 
[Cited in National Mount Wollaston Bank v. 
Porter, 122 Mass. 310; Benton v. Holland, 
58 Vt. 535, 3 Atl. 322.] 

2 [From 7 N, B, R. 558.] 

1 [Reported by Hon. John Lowell, LL, D., 
District Judge, and here reprinted by permis- 
sion.] 
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2. The entry of a debt upon the schedule by 
a bankrupt is not such an acknowledgment, or 
new promise, as will revive a debt which is 
barred by the statute of limitations of Massa- 
■chusetts. 

[The questions certified and argued in this 
case are whether a debt which is barred by 
the statute of limitations of Massachusetts, 
where the bankrupt has resided for the last 
ten years, and where these proceedings are 
had, but not barred by the statute of limita- 
tions of Vermont, where the creditors reside, 
and where both parties resided when the con- 
tracts were made, can be proved against bis 
estate in bankruptcy.] 2 

Clarke & Haskins, for creditor. 
A. A. Ranney, for assignee. 

LOWELL, District Judge. The questions 
eertified and argued in this case [by the 
register of the Fourth Massachusetts dis- 
trict] 3 are, whether a debt which is barred 
by the statute of limitations of Jlassachu- 
setts, where the bankrupt has resided for 
the last ten years, and where these proceed- 
ings are had, but not barred by the statute 
of limitations of Vermont, where the cred- 
itors reside, and where both parties resided 
when the contracts were made, can be 
proved against his estate in bankruptcy. 
[Judge Lowell has decided conti-ary to the 
opinion of Judge Blatchford, of New' York, in 
Re Ray (Case No. 11,5S9), that a debt barred 
by the statute of limitation of JIassaehusetts 
cannot be proved against the estate of a 
banki-upt, if objected to by the bankrupt, or 
any creditor.] a If not, whether the act of 
the bankrupt in entering the debt upon his 
schedule is such an acknowledgment, or new 
promise, as will revive it. 

To the first question, it would seem to be a 
sufficient reply that the statute of limitations 
would bar a suit in any court of law in this 
district, and especially in the circuit court of 
the United States. For courts of bankruptcy 
in disputed cases must refer such questions 
to the other courts, or, at least, must decide 
them upon the same principles as other courts 
would. Thus, by our statute, all such disputes 
may be tried, either by prosecuting to final 
judgment a suit already pending, or where 
the dispute first arises after the proceedings 
have been begun, by trying it according to 
the course of the circuit court in actions at 
law. I cannot resist the conclusion that any 
plea which would be good at law (this being 
a legal debt) must be good in bankruptcy. 

But as the question has been decided oth- 
erwise by a judge from whom I differ with 
great hesitation (Blatchford, J., Ray's Case 
[supra]), and has been argued here at length, 
I will proceed to show why, in my judgment, 
the same result ought to follow upon princi- 
ple and authox-ity, even if the mere fact that 
the defence is good at law were not, as I 

2 [From 15 Pittsb. Leg. J. 277.] 

3 L-From 15 Pittsb. Leg. J. 235.] 
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think it is, absolutely binding and decisive. 
Statutes of limitations are remedial and 
beneficial. They are founded upon the sound 
principle that lapse of time, by obscuring 
the truth, renders the administration of jus- 
tice uncei-tain, and that, for the sake of 
justice as well as peace, payment ought 
to be presumed after a certain period has 
passed. If the evidence of debt be of a 
high and formal nature, the evidence of 
payment may be expected to be more for- 
mally made, and presei-\'ed with more 
care, than in omere simple contracts; but 
even in such cases, some period works a bar. 
It is not a presumption of fact which may 
be rebutted by proof .of non-payment, but 
a conclusive presumption of law. 1 Greenl. 
Ev. § 16. So useful and important have 
these statutes been found, that courts of 
equity, when not bound by them, have adopt- 
ed them as rules of practice, and they are so 
regarded by the circuit court of the United 
States sitting in equity. If there were a dis- 
cretion vested in the courts of bankruptcy 
to adopt a new rule, it seems to me they 
would follow this analogy. 

The point was decided in this way by 
Lord Eldon in Ex parte Dewdney, 15 Ves. 
479, and afterwards reheard and reviewed by 
the same learned judge, when he said that 
his first opinion was strongly confirmed, and 
that he had additional reasons for it. But 
these he does not appear to have recorded, 
though he intended to do so. See note A to 
Ex parte Burn, 2 Rose, 59; Ex parte Roffey, 
19 Ves. 468. The reasons which he has 
given are ample, and have been accepted in 
England, and his decision, though opposed 
to a ruling of Lord Mansfield at nisi prius, 
and to the practice of some of the ablest 
commissioners of bankrupts, has been ac- 
quiesced in, and has been repeatedly rec- 
ognized as law, though never again directly 
questioned. Ex parte Ross, 2 Glyn & J. 4G, 
380; Gregory v. Humll, 5 Barn. & C. 341; 
[Taj'lor V. Hipkins, 5 Earn. & Aid. 4S9].i 
Besides the mischiefs which the statutes of 
limitations were intended to remedy, and 
which would be aggravated by the negligence 
in the presei-vation of evidence which they 
are calculated to induce, and do induce, aft- 
er their bar is supposed to shield a debtor 
from suit, all which apply as strongly in 
bankruptcy as in any other form of suit, 
there would be special hardships to bank- 
rupts, or supposed bankrupts, as well as to 
their creditors, in adopting a different rule 
in bankruptcy from that which prevails at 
law. Thus an honest debtor, who makes 
a satisfactory and honorable composition 
with all his known creditors, would be liable 
to be prosecuted in this court as a fraudulent 
banknipt for making that very composition; 
and this by a person who could not sue him 
in any court in this district, which is the only 
district in which proceedings in bankruptcy 

4 [From 15 Pittsb. Leg. J. 279.] 
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could be taken against him [and on tlie hear- 
ing of such a petition the presumption of 
law would be reversed, and he would be ob- 
liged to prove that he had paid an outlawed 
debt,] c So upon the question whether a 
debtor is insolvent or not, and many other 
points. The mischiefs would be far-reaching 
and intolerable. 

It is said that the bankrupt law [of 1S67 
(14 Stat. 517)], being uniform throughout the 
United States, ought to be so worked as to 
give every creditor who could sue in any 
state or territory of the Union the right to 
proceed in bankruptcy, and therefore, al- 
though it be granted that some limitation 
should be applied, it must be one which 
would be good throughout the .Union. There 
is great plausibility in this argument, but 
il is not strong enough to overthrow the argu- 
ments on the other side. The right to sue 
must depend on the forum. Statutes of lim- 
itations relate only to the remedy, and cannot 
have an extra-tei-ritorial efEect. If it were 
possible to have a statute of this kind, of 
general operation throughout the jurisdiction 
of the United States, it might be very useful, 
but there is none such. The general rule, 
therefore, sought to be applied, does not ex- 
ist. If there were such a one, no doubt 
this debt would be barred by it, because it 
is a simple conti-act debt of more than ten 
years' standing; and such a debt is barred, 
I suppose, by the statutes of every state and 
territory, when applied to defendants who 
have been within their jurisdiction for that 
period. They do not bar suits against per- 
sons not within their jurisdiction, simply 
because they have nothing to do with them. 
Most of them, perhaps, following the com- 
mon-law rule of prescription, and for pur- 
poses of convenience, bar all suits after 
twenty years, and the result of holding that 
the law of the states and territories where 
this remedy is not sought shall be regarded, 
is simply to abolish the statutes of limitations, 
and revert to a common-law prescription. 
But the very fact that tliis debt is not barred 
by tlie laws of Oregon, or of any other state 
which has no jui-isdiction of it, and because 
it has no jurisdiction of it, shows to my mind 
that the law of such a state ought not now 
to be applied to it In such a matter as this, 
tlie courts of the United States must, in the 
absence of a law of congress, be guided by 
the law of the forum. There can be no other 
rule. 

The argument most strongly pressed in 
this case on behalf of the creditor is, that the 
statute of banki-uptcy intends that all debts 
should be discharged, wherever held; there- 
fore, this debt must be discharged, and if so, 
it is a provable debt, for only provable debts 
are discharged. There can be no doubt that 
this is a provable debt, and that it will be 
discharged by the certificate, if the bankrupt 
obtains one. All debts which by their nature 



s [From 1 N. B. R. 329; (Quarto. 66).] 
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are provable are discharged, whether they in 
fact could be proved or not. Thus debts due 
to an alien enemy, or to one dead or insane, or 
who accidentally failed to prove or was not 
notified, all these, and many others that could 
be mentioned, would be barred, though it 
might be impossible that they could be 
proved. Because this debt is provable, it does 
not follow that it can be proved. The ques- 
tion is, whether it is a debt at all. A debt 
that has been paid cannot be proved, but it 
will be discharged; that is to say, the pay- 
ment need not be relied on after the certifi- 
cate has been obtained. It would be a singu- 
lar r-eply to a plea of discharge in bankruptcy, 
that the debt was not discharged because it 
could not have been proved, and that it could 
not be proved because it had been paid, or 
beeause the court of bankriiptcy found, right- 
ly or otherwise, that it had been paid. Yet, 
that is all that the rejection of this proof 
amounts to. Applymg the law of the forum, 
I find, as a pi*esumption of law, that this 
provable debt has been paid. All provable 
debts are discharged; but all supposed debts, 
to which a ceitificate of discharge would be a 
bar, are not necessarily provable. The differ- 
ence arises in a case like this, from the fact 
that the bankrupt law deals with the conti-act 
itself, and discharges it, and so, necessarily,, 
has a much wider reach than the law of lim- 
itations, or than rules of evidence which touch 
only the remedy. The same thing is time in 
England, and would be so in our states, ex- 
cepting that (by construction) the constitution 
of the United States forbids them to deal in 
this mode with contracts between citizens of 
different states. In England, the statutes of 
limitations and of bankrupts are passed by the 
same legislature; but one has a much wider 
operation than the other, so that a debt held 
in Scotiand, or England, or the colonies, or 
abroad, may be discharged, though the stat- 
ute of limitations may prevent its being 
proved. Mr. Christian, whose opinion and 
practice had been opposed to the rule as laid 
down in Ex parte Dewdney, gives us to un- 
derstand, that the argument that the debts 
would necessai'ily be discharged, was not 
overlooked in the discussion of that case. The 
ai'gument that congress, by dischai-ging debts 
due throughout the Union, must intend tO' 
adopt all the statutes of limitations in the Un- 
ion, proves too much. The same argument 
will show that it must have adopted those of 
all the world, for debts due throughout the 
world are discharged in bankruptcy, if the 
contract were to be performed here. Hunter 
V. Potts, 4 Term E.. 182; Potter v. Brown, 5 
East, 124; May v. Breed, 7 Cush. 15; Story, 
Confi. Laws, § 335, &e. 

The hardship of this rule is much less tlian 
might at first appear. It is only on the sup- 
position that the creditor might possibly sue 
his debtor away from home that there is any 
hardship at all. All that the foreign creditor 
has to do is to sue his debtor at home, and in 
due season, and keep his debt alive. Our 
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statute of limitations makes no discrimination 
against foreign creditors, but in some respects 
quite the conti-ary; for if tie has been beyond 
seas, he has a longer time allowed him. If 
within the United States, thei-e is no reason 
for any discrimination in his favor. The 
complaint of any creditor that he might prob- 
ably find a foreign fonim, which, because it 
is foreign, would give him a remedy which 
he has lost by negligence in the true and 
proper forum, is not entitled to much consid- 
eration. One case of practical hardship may 
be put, and that is when a creditor has ac- 
tually sued his debtor away from home, and 
obtained security by attachment or otherwise, 
which would be taken away by the bank- 
ruptcy, and yet he would have no right to 
prove his debt. I consider that the bankrupt 
law makes a sufficient provision for such a 
case, by enacting that an action may be prose- 
cuted to final judgment, and the amount of 
the judgment be proved in bankruptcy. 

I agree with Judge Blatchford, that the 
bankrupt, by putting the debt upon his sched- 
ule, does not make a new promise to pay it. 
This depends somewhat upon the particular 
ftuitute of hmitations, and it has been so de- 
cided in Massachusetts in a case unuer the 
state insolvent law, so called, which is a 
bankrupt law, though one limited and re- 
strained in its operation by the constitution 
of the United States; and it is so upon princi- 
ple, because the debtor does not make out his 
schedule with any view to the payment, but 
to the discharge of his debts. And, besides, 
the creditors have a right to plead the statute 
as well as he, and they are not bound by his 
schedule. Richardson v. Thomas, 13 Gray, 
3S1; Roscoe v. Hale, 7 Gray, 274; Stoddard 
V. Doane, Id. 387; and see the cases in Roscoe 
V. Hale. In those cases, it is true, the debt 
was not barred when the schedules were 
made; but if the schedules were evidence of 
a new promise, two of those decisions must 
have been for the plaintiff, because the sched- 
ules had been made within six years before 
suit brought. The fact weakens the argu- 
ment to this extent, that it cannot be said in 
this case that the debtor was merely carrying 
out his legal duty in putting an existing debt 
in his list. He would not be so bound in re- 
spect to this debt, but it remains ti'ue that he 
did it diverso intuitu. 

Proof rejected. 

Case No. 7,820. 

In re KINGSLEY. 
[16 N. B. R. 301.] 1 
District Court, D. Vermont. Oct. 10, 1877. 
Bankruptcy — Furthek Examination — Depar- 
ture FROM District — Refusal op Discharge. 
Where a bankrupt has been ordered to submit 
himself to further examination, a departure from 
the district before the time appointed, without 
examination, is such a violation of the order 
that no discharge will be granted until it is rec- 
tified by submission to such examination. 

1 [Reprinted by permission.] 



[In the matter of Chester Kingsley, a bank- 
rupt] 

W. L. Bumap, for bankrupt. 
A. F. Walker, opposed. 

WHEELER, District Judge. The petition 
of the banla-upt for discharge having been 
heai'd upon the specification of grounds of 
objection thereto by the opposing creditors, 
proofs in support thereof and in answer there- 
to, and argument of counsel, it is thereupon 
considered that neither the first or second 
ground of objection is sustained by sufficient 
proof, and they are therefore overruled. The 
others relate to his examination vmder the 
order of court, and together really constitute 
but one ground. As to that, it appears that 
he was ordered to submit himself to further 
examination at a specified time, and depart- 
ed from the district before the time arrived, 
without examination had under that order. 
There were some reasons for this course re- 
lating to his iiersonal convenience and wel- 
fai-e, which, if they had been presented to 
the court, would perhaps have resulted in va- 
cating the order or requiring the examination 
to be had at a time more convenient for him. 
And he may have underatood from the course 
pursued after the order was made that his 
examination under it was waived, but it does 
not appear that he was given warrantably to 
so understand. The departure and failure to 
submit to the examination was under the cir- 
cumstances a violation of the order, which, 
although not so wilful as to deserve proceed- 
ings on account of it, has never been rectified, 
and is such that no discharge or other thing 
moved for by him should be granted imtil it 
is rectified by submitting himself to such ex- 
amination. This ground is therefore sustain- 
ed on the present hearing, so far that the 
further consideration of it is postponed until 
he shall submit himself, or within the district 
offer to submit himself to further examina- 
tion on behalf of these opposing creditors. 
The petition as to this ground is continued to 
the Wednesday after the first Tuesday in 
November, that he may comply with this re- 
quirement if he shall see cause. 

Case ]Sro. 7,820a. 

KINGSLEY' S ASSIGNEE v. HBRRIBT. 
[See Case No. 1,722.] 



Case No. 7,821. 

KINGSTON V. KINOAID et al. 

[1 Wash. 0. C. 448.] i 

Circuit Court, D. Pennsylvania. April Term, 

1806. 

Exceptions to the Report of Referees — Award 

BY Two Referees. 

1. It is a general rule, according to the law 

and practice of Pennsylvania, that awards shall 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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be so plainly expressed, that, by a fair construc- 
tion of the whole instrument, or by reference to 
something connected with it, the parties may 
know precisely what they are to do. If certam- 
ty can be obtained, by a reference to somethmg 
dehors the award, the party may, by an aver- 
ment, cure an objection, otherwise fatal. 
[Cited in Walt v. Huse, 38 Mo. 211.] 

2. In the case of common awards, not under 
tlie laws of this state, the arbitrators cannot be 
called upon, either at law or in equity, to discov- 
er the grounds upon which they made their 
award. 

[Cited in Aldrich v. Jessiraan. 8 N. H. 520; 
Currier v. Lowe, 32 Mo. 205.] 

3. When, after sundry meetings, and after 
overv effort to obtain a coincidence of opinion 
among them, the third referee, who would not 
sign tlie award, withdrew, and declared that it 
would be unnecessary to call upon him, to meet 
on the subject of the reference again; the re- 
maining two referees had a right to proceed, 
and make an award. 

[Cited in Carpenter v. Wood, 1 Mete. (Mass.) 
413; Buell v. Chapin, 99 Mass. 596.] 

This cause came on upon exceptions to a 
report, made under a rule of court, referring 
the cause to three referees, or any two of 
them. The report found 10,000 dollars due 
to the plaintiff, reserving to the court, the 
question as to provisions delivered, or pay- 
ments made to Henry Kingston; and, if al- 
lowed by the court, then to be deducted from 
the sum awarded; as also a hill of exchange 
for £200, drawn by H. Kingston, and endors- 
ed by the plaintiff, which is to be deducted, 
with damages and interest, on the bill being 
delivered up to the plaintiff. The exceptions 
went, some of them, to the merits, and some 
of them were to the form of the report, as 
not being final, or certain. Another excep- 
tion was, that only two of the referees de- 
cided, without giving notice to, or consulting 
with the third. Upon the examination of 
the referees, it appeared, that the three ref- 
erees met often on the subject; but, as one 
could not agree with the other two, on the 
impoi-tant points in dispute, he said it was 
unnecessary to call upon him again, and he 
withdrew. Some evidence was given by the 
referees, to show what was the nature of the 
claim for provisions furnished, and pay- 
ments made to Henry Kingston, and fixing 
their amount- 
Mr. Ingersoll, for plaintiff. 
Rawle & Gibson, for defendant 

WASHINGTON, Circuit Justice. The ob- 
jections made to the form of this report are, 
that it is neither cei-tain nor final. The rule, 
as to awards in general, and which applies 
with equal reason, to reports under the act 
• of assembly of this state, is, that they should 
be so plainly expressed, that, by a fair con- 
struction of the whole instrument, or by ref- 
erence to something dehors the award, the 
party may, by averment, cure an objection, 
which might otherwise be fatal. As, if the 
award be, that one of the parties should pay 
his proportion of the loss, which should hap- 
pen to the ship during the voyage, and of 
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the expenses of the voyage; or to pay the 
charges of a suit; or all such moneys as the 
other had expended in the prosecution of a 
suit; these uncertainties may be cured, in 
the first instance, by calculation; in the sec- 
ond, by reference to the attorney's bill; and, 
in the third, by showing, in fact, what sum 
was laid out But if there be no means of 
ari'iving at a reasonable degree of certain- 
ty, by the aid of the thing referred to, the 
uncex-tainty cannot be helped by averment; 
as, if the defendants be ordered to pay so 
much as is in conscience due, or to pay for 
a certain quantity of wheat, so much as that 
article is then sold for, without naming some 
place; there is no possible means of ascer- 
taining what sum should be paid; and the 
arbitrators were the persons chosen to as- 
certain it The principles upon which these 
rules are founded, apply with equal force 
to reports made under rules of this court, in 
virtue of the law of this state, as to common 
awards. I can perceive no reason for a 
more liberal extension of them to the foi-mer, 
than to the latter. There is, I admit, an 
important difference between them, as to 
the means of obtaining information of the 
grounds on which the arbitrators proceeded. 
In the former, the referees may be called 
upon to disclose the facts upon which they 
formed their opinion; whereas, in the latter, 
this cannot be done at law; and even in 
equity, the arbitrators may demur to a bill 
to compel them to discover the grounds on 
which they made their award. We have 
examined all the printed cases, adjudged 
in the superior courts of this state, upon 
the subject of these reports, made under 
rules of court; and cannot find a single in- 
stance, in which the referees have been call- 
ed upon to explain, what, upon the face of 
the report, appeared vague and uncertain. 
In Young v. Reuben [1 Dall. (1 U. S.) 119], 
£75 was reported to be due on a certain day, 
prior to the meeting of the referees, with 
interest on the same. But the report was 
set aside for uncertainty, although the ref- 
erees must have meant, that it was due on 
the day the report was made, and might so 
have explained it, had they been called upon, 
rerhaps the court might without going too 
far, have so construed the report; but, it 
proves, that a remedy for the mistake was 
not sought for in the explanation of the ref- 
erees. In Brown v. Scott [Id. 145], where 
five several actions were referred, and only 
one report made, the majority of the court 
were of opinion, that' the agreement of ref- 
erence, amounted to a consolidation of all 
the actions, and, on that account confirmed 
the report; but, it seems never to have oc- 
curred to either of the judges, to cure the 
mistake by examining the referees, with a 
view to divide the sum, as was proposed by 
the counsel. In the case of Hart v. James 
[Id. 355], the report was set aside, because 
the referees had consolidated two actions, 
and the court refused to receive a supplemen- 



KINGSTON (Case No. 7,822) 



[14 Fed. Gas. page 502} 



tary report, which the referees had volun- 
tarily given, stating how much was due in 
one action, and how much In the other. The 
objection to the last report, as being in-egu- 
lar and ex parte, was, we think, a solid one; 
but, still, there was no attempt to cure the 
mistake, by examining the referees in court. 
The only points decided in Kunckle v. Knuc- 
kle [Id. 30-1] were, that, if one of the parties be 
ordered to perform a specific act, he may be 
compelled by attachment to do it; and, that 
it is no objection to entering up judgment 
for the other, that the remedy for each party 
is not the same. The court also determined, 
that, in general, they would see that the 
report was executed, agreeable to the intent 
of the referees, and the justice of the case. 
Tliat court, possessing a mixed jurisdiction 
of law and equity, might, very properly, im- 
pose equitable terms on the parties; and so 
would this court, either on its law, or equity 
side, where a proper case for their interposi- 
tion was made out. But, no question arose 
in that case, upon the form of the report. 

Governing ourselves, then, by the rules 
above laid down; which are not opposed, but, 
on the contrary, seem to be sanctioned, by the 
decisions of the superior courts of this state; 
it remains to be inquired, whether the ob- 
jections to the present report, are well found- 
ed, or not. The referees reserve the ques- 
tion respecting provisions delivered, or pay- 
ments made to Henry Kingston, for the de- 
cision of this court. It is objected, that the 
amount, or value, of these provisions Is not 
ascertained; nor is it stated, that they were 
delivered. If the submission does not refer 
these subjects of controversy to the court, 
then this part of the report is susceptible of 
another objection, equally fatal, i. e. that it 
amounts to a delegation of the powers, con- 
fided by the parties, to judges of their own 
choosing, to others, to whom the subject 
was not submitted. As to the provisions, it 
was agreed by the submission, that in case 
the referees should give, or allow, credit for 
certain provisions delivered to Henry Kings- 
ton, then the said item should be subject to 
the decision of the court, whether, under all 
the circumstances of the case, the same was 
a legal payment, binding on the plaintiff, and 
for which, the defendants are to have any, 
and what credit. The obvious meaning of 
the parties was, that the referees should pass 
an opinion on the subject, and should ascer- 
tain the amount of the credit, which they 
were to allow, in case, they thought it ought 
to be allowed; subject, however, to the de- 
cision of this court, whether it was a legal 
payment, and whether it ought, or ought not 
to have been allowed. But the referees did 
not decide, whether this was a proper cred- 
it; from a misapprehension, I presume, of 
the meaning of the submission, from which 
they seem to have supposed, that this sub- 
ject was exclusively reserved for the opinion 
of the court. 

As to the payment made to Henry Kings- 



ton, the plaintiff's counsel were candid 
enough to acknowledge, that this part of the 
report cannot be supported; and to cure 
the error, offered to release so much of the 
sum awarded the plaintiff, as they say these 
payments amount to. But, in order to ascer- 
tain the sum eo to be released, we must rely 
upon the explanations of the refei-ees, which 
the principles before laid down, are intend- 
ed to reprobate. 

The latter part of the report is still more 
exceptionable, on the ground of uncertainty; 
because, even the referees themselves have 
come to no decision on the subject, which 
could assist the court, in ascertaining the 
credit, to which the defendant is to be pro- 
visionally entitled. It declares, that a bill 
of exchange drawn by Henry Kingston, for 
£200 sterling, endorsed by the plaintiff, witli 
damages and interest, is to be deducted from 
the sum reported due to the plaintiff, so soon 
as the said bill is delivered up to the plain- 
tiff. Now% we cannot discover, from the re- 
port, whether this is a bill which entitles 
the holder to twenty per cent., or to any 
other rate of damages,' fixed by law, or to 
interest. On the contrary, it appears, from 
the examination of the referees, that both are 
uncertain, and might depend upon circum- 
stances, respecting which, different opinions 
might be formed. Were judgment entered 
upon this report, and should the bill, at some 
future day, be delivered up, I know not how 
execution could issue, or in what manner the 
court could enforce, by attachment, the per- 
formance of this part of the report. 

The seventh and eighth exceptions to the 
conduct of the referees, in excluding the 
third referee, are not supported by the evi- 
dence; inasmuch as it appears, that after 
every effort to produce a coincidence of opin- 
ion, between that third referee, and the two 
who signed the report, the former withdrew, 
and declared, that it would be unnecessary 
for him to be again called to meet on the 
subject "We avoid saying anything upon 
the merits of the case, that we may feel our- 
selves perfectly at liberty, should this cause 
be tried before a jury. 

The report set aside. 

[NOTE. See Case No. 7,822.] 



Case No. 7,822. 

KINGSTON V. KINCAID et al. 

[1 Wash. C. C. 454.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1806 

Prin'cipat. and Agekt — Right to Commute a 
Debt — Discketiox op Agent. 

1. An attorney, authorized to collect a debt 
for his principal, cannot commute that debt for 
one due by himself to the debtor, by the mere 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States under the 
supervision of Richard Peters, Jr., Esq. J 
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operation of exchanging one for the other. The 
debtor cannot say he has paid his debt to tiie at- 
torney, by showing an agreement made by the 
attorney to credit the debtor, and debit himself, 
with the amount which he, the attorney, owes. 
[Cited in Randolph v. Ringgold, 10 Ark. 279; 
Williams v. Johnston, 92 N. C. 532.] 

2. An agent, if a discretion is given to him, is 
bound to act. to the best of his judgment, for 
the benofit of his employer. If his orders be pos- 
litive, he must either refuse to act, or he is bound/ 
to a strict observance of them. He cannot ex- 
ercise his own judgment, but as to the best mode 
of executing the orders according to their terms. 
If the orders are ambiguous, the construction 
must be taken most strongly against him who 
gave them. 

[Cited in Buell v. Chapin, 99 Mass. 596.] 

3. The defendant sent a parcel of sugars to 
the plaintiff, without orders to do so, which sold 
at a loss. When the plaintiff received notice of 
the shipment, he expressed his regret that it had 
been made; but he neither expressly accepted, 
nor refused it. In four days after, he refused 
•taking it on his own account; and he notified the 
defendant that he ^vould sell the sugars on his, 
the defendant's, account. Held, that the plain- 
tiff had a right to deliberate for a few days; 
and was not bound to receive the shipment on his 
own account, because he did not reject it in the 
first instance. 

[Cited in Pickett v. Pearsons, 17 Vt. 476.] 

The award in this case, having been set 
aside last term [Case No. 7,821], the cause 
came on now, to be tried on the general issue. 
The following short statement, will be suffi- 
cient to explain the principal points, which 
arose in the cause; the particular facts on 
which these points rested, will be noticed in 
the charge. The plaintiff, Stephen Kingston, 
a merchant of Philadelphia, in July, 1799, 
sent two of his vessels, the Spy, and the 
Eliza, to Barbadoes, with cargoes, under the 
management of his brother Henry, the super- 
cargo; who was invested with, certain pow- 
ers, as to the destination of both of them, 
after the sale of their cargoes. Henry Kings- 
ton, after getting to Barbadoes, not being per- 
mitted to land his cargoes, which consisted 
of provisions, went to Martinique, and not 
selling there, sent the Eliza to the defendants 
at Jamaica, to whom he wrote several let- 
ters, containing orders, respecting the- voyage, 
upon which she was to be sent, from thence. 
The first and great question was, whether the 
defendants, by sending her to New- York, 
with a cargo on freight, consigned to other 
persons than the plaintiff, committed a breach 
of the orders given to ihem. The plaintiff, 
after the above transaction had terminated, 
gave a power of attorney to George Kinghorn 
of Jamaica, to collect from the defendants, a 
balance which he claimed of them, with full 
powers to compromise and compound, as to 
him might seem right. Wishing, afterwards, 
to have his dispute with the defendants arbi- 
trated, and that the said George Kinghorn, 
should act as an arbitrator on his pait, he wrote 
to him, requesting him to substitute Henry 
Kingston, as his, the plaintiff's, attorney, in 
order that he, Kinghorn, might be free from 
all objection. This was accordingly done. 
On the 19th, 20th, or 21st of September, 1801, 

14FED.CAS.— 38 
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it appears by a bill of parcels, made out by 
defendants, against Henry Kingston, that 
they sold to him provisions, to the amount of 
£9.31. OS. 3d., and on the 23d of the same 
month, the defendants gave Henry Kingston 
a receipt for that sum, as so much paid for 
the above goods; and on the same day, Hen- 
ry Kingston gave the defendants a receipt for 
£931. 5s. 3d. received by him, on account of 
the plaintiff. The second question was, 
whether this sum was a proper charge against 
the plaintiff. When the Eliza returned to 
New-York, she brought in a parcel of sugar, 
on account of the plaintiff, which was sold at 
a considerable loss, and the third question 
was, whether this loss should be fixed on the 
plaintiff, or should be borne by the defend- 
ants. On the part of the former, it was ar- 
gued, that the shipment was unauthorized. 
On that of the latter, that when the plaintiff 
had notice of it, he merely expressed his re- 
gret that it was made, but did not object to 
it, until four days afterwards, when he wrote 
to the defendants, that he should sue them, 
for their account. The cause was argued by 
Mr. IngersoU for plaintiff, and Rawle and 
Gibson for defendants. 

WASHINGTON, Circuit Justice (charging 
jury). To rid the case of the second ques- 
tion at once, it is only necessary to observe, 
that all the powers communicated to King- 
horn, by the letter of attorney, were trans- 
ferred to Henry Kingston, by the substitu- 
tion. That Kinghorn had aji authority to 
take goods from the defendants, in discharge 
of their debt to the plaintiff; and conse- 
quently, Henry Kingston had the same au- 
thority. But an attorney authorized to re- 
ceive a debt, due to his principal, cannot com- 
mute that debt, for one due from himself to 
the debtor, by the mere operation of exchan- 
ging one for the other. The debtor cannot 
say, that he has paid his debt to the attor- 
ney, by showing an agreement of the attor- 
ney, to credit the debtor, and debit himself 
with the amount of what he himself owes. 
From the bill of parcels, it would appear, 
that these provisions were sold to Henry 
Kingston, on the 19th, 20th, or 21st Septem- 
ber, in his individual capacity. But two days 
afterwards, the parties seem to have agreed 
to settle that claim, which the defendants had 
against the attorney, by charging it to the 
plaintiff. If these ti-ansactions were separate, 
then, according to the above principles, the 
claim is inadmissible. But, if, in truth, the 
whole formed but one transaction, and it was 
originally agreed, that the sale was on ac- 
count of the plaintiff, then he is bound by it. 
This fact would be completely established, by 
Porter's deposition, if he had fixed the precise 
day, when such agreement was made, and it 
appeared to have been at the time the sale 
was made, or before. But, as he speaks of it, 
as having been made in September generally, 
and it appears, from the two receipts, that 
such an agreement was made on the 23 d of 
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September, two days after the sale; I shall 
leave it to the jury to say, whether they are 
satisfied, that the agreement was made be- 
fore, or at the time of sale. 

The first, is the important question; and 
in the outset, I lay down the following prin- 
ciples. An agent, if a discretion be given 
him, is bound to act to the best of his judg- 
ment, for the benefit of his employer. If the 
orders he receives be positive, he must either 
refuse to act, or he is bound to a strict ob- 
servance of them. He is not to exercise his 
own judgment, but as to the best mode of 
e.Kecuting the orders, according to the terms 
of them. On the other hand, if the orders 
be ambiguously expressed, the construction 
must be taken most strongly against him, 
who has been guilty of the ambiguity. It is 
plain in this ease, that at the time Heniy 
Kingston left America, charged with these 
vessels, the plaintiff had no definite object, as 
to their ulterior destination. He says in his 
instructions, an extract from which was en- 
closed by Henry Kingston, to the defendants, 
on the 10th October, 1799, as will be here- 
after mentioned; that if HehiT Kingston 
should not be able to fill both ships, he was 
to determine to take a good freight for the 
Eliza, and her cargo consigned to the plain- 
tiff, if sent to Philadelphia; or to ship a few 
hogsheads of sugar and some rum, and send 
her to Honduras, to load with logwood and 
mahogany, and thence to Philadelphia; or if 
late in the season, to Norfolk. After which, 
he gives a sketch of the funds to be em- 
ployed in purchasing these articles, and the 
probable price of them. He also speaks, in 
the same letter of instructions, of the vessels 
proceeding from Honduras to Liverpool. The 
power of deciding upon these different voy- 
ages, is vested in Henry Kingston, and was 
communicated to the defendants. 

After Heniy Kingston left America, we 
lose sight of the plaintiff, who never again 
appears upon the stage, until the defendants 
had adopted the course which is complained 
of, and after it was too late for him to pre- 
vent it. Heniy Kingston was then the ef- 
fective man; and all our attention must be 
drawn to the letters, written by him, to the 
defendants. On the 3d September, 1799, he 
writes to defendants, that he shall probably 
send the Eliza to Hondui-as, and that possibly 
she may call at Jamaica, and their aid may 
be asked. On the 27th, Henry Kingston 
writes to defendants, that he shall send her 
to them in a few days, and that from King- 
ston, they are to -despatch her to Honduras. 
On the 9th October, he actually sends her, 
and desires them, out of certain bills, which 
he encloses, to reserve enough to complete 
her loading at Honduras, and desii-es them to 
lose no time in despatching her; and to give 
them a conception of his brother's idea of 
the bay voyage, he says, he encloses them 
an extract from his brother's instructions of 
the 20th July, in which he says, that "if the 
Eliza and the other vessel should not be filled. 



he, Henry Kingston, is to determine to take 
a good freight for the Eliza if offered, the 
cargo to be consigned to the plaintiff, if she 
returns to Philadelphia; or to ship a few 
hogsheads of sugar and mm, and send her to 
Honduras, to load with logwood and ma- 
hogany, for Philadelphia, or if late in the 
season, for Norfolk, or to Liverpool. Forget- 
ting to enclose the extract, Henry Kingston, 
on the next day, writes another letter to the 
defendants in which it is enclosed. In this 
letter he gives further directions about the 
voyage to Hondui-as, and then adds, "though 
I can think of no other eligible voyage, 
should you be able to procure a good freight 
for the Eliza, direct back to Philadelpiiia, 
particularly, if you can influence the consign- 
ment to my brother, I doubt not, he would 
prefer it." 

If it had not been for this latter sentence, 
there could not exist a doubt, but that the 
defendants had no alternative, but were 
bound to send her to Honduras. The letters 
of the 27th September, 9th October, and the 
firet part of this letter, tied up their hands, 
as to this single voyage. The latter part, un- 
tied them, it is true, but to what extent? 
The vessel was to be sent to Hondux*as, or 
on freight to Philadelphia; yet the defend- 
ants did neither. How do they excuse them- 
selves? They say: that the vessel and cap- 
tain were unfit for the bay voyage; that the 
demand for dye woods was gi-eat, and that 
they had fallen in price; that they did not 
send her to Philadelphia, because she was 
too late in the season. Answer: The defend- 
ants had no choice, but to embrace one of the 
alternatives. The only scope for the exei'cise 
of their judgment, was, whether the bay 
voyage, or that to Philadelphia, was to be 
preferred? It was for them to weigh the 
advantages and disadvantages of both, and 
then to choose the most eligible. If it was 
too late to come to Philadelphia, it was a 
conclusive reason for sending her to Hon- 
duras. If a man is bound to do one of two 
things, and one is rendered impossible by the 
act of God, he must do the other. He ican- 
not excuse himself by doing a third thing, 
which he is not authorized to do. He had 
no right to depart fi-om his orders, from an 
opinion, however well founded, that the bay 
voyage would not answer. Of this, the plain- 
tiff was entitled to be the judge. 

2d. It is said, that the defendants, being 
referred to the extract of the plaintiff's in- 
structions enclosed in the letter of the 10th 
of October, were at liberty to govern them- 
selves by that extract. To this, there are 
conclusive answers. The first is, that they 
are expressly referred to that exti-act, not 
to give a view of the plaintiff's general plans 
for the destiination of this vessel, (which, had 
that been the case, would have been an im- 
portant part of the defendants' defence,) but, 
to give the plaintiff's ideas of the bay voy- 
age; and, consequently, the reference goes 
to strengthen the argument, that this was 
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the great and primary voyage intended, and 
the return voyage to the United States only 
secondary. The second answer is, that the 
defendants themselves, did not understand 
the plaintiff's, or H. Kingston's views. For, 
in their letter of the 26th October, to the 
plaintiff, speaking of H. Kingston's letter of 
the 10th, and the extract enclosed, they say, 
that they understand the plaintiff's wishes 
to he, that they are to send the vessel to 
Honduras, provided a freight back, consign- 
ed to the plaintiff, cannot be obtained. Yet, 
they neither send her to Honduras, to Phila- 
delphia, nor did she come consigned to the 
plaintiff. You are the proper judges of the 
amount of damages sustained by the plain- 
tiff, if any were sustained, by this breach of 
oi'ders. 

As to the third point, respecting the loss on 
the sugars, it is too plain to be argued. It 
is not necessary for the plaintiff to show, 
that defendants were not forbidden to ship 
them on his account; the defendants must 
prove, that they were ordered. This is not 
pretended. But, it was argued, that the 
plaintiff did not object to the shipment, in 
the fii-st instance. Answer: he was not 
obliged to do so. He had a right to delibei> 
ate; and, though his first letter seems like a 
tacit acquiescence, yet, in four days after, he 
expressly refused to receive them on his own 
account; and it is probable, that both lettera 
were received, at or about the same time. 
The plaintiff has a strong reason for contend- 
ing, that his apparent acquiescence in his 
firet letter, should not bind him, viz. that, 
having committed the management and des- 
tination of his vessels to H. Kingston, then 
in the "West Indies, he could not at first tell 
how far he might have sanctioned this ship- 
ment But, within four days, having heai-d 
from him, or, without doing so, he deter- 
mined, at all events, to refuse. The loss, 
therefore, must 'be borne by defendants. 

Verdict for plaintiff. 
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Case Ko. 7,823. 

KINGSTON V. WILSON. 

[4 Wash. C. C. 310.] i 

Circuit Court, Pennsylvania.2 Oct. Term, 

Consignee — Duties of — Isterest on Special 
Contract— Custom to Insure Cargo— Del, Cre- 
dere Commission — Bill of Exchange — ^Liabil- 
ity OF Consignee for not Accepting^Indoes- 
ER of Bill of Exchange. 
1. A consignee impliedly contracts not only for 

his fidelity in the disposition of the cargo, and 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 

2 [District not given.] 
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for the exercise of his best judgment, but for 
the exercise of a sound judgment in the manage- 
ment of the business confided to him. If he is 
authorised to direct the destination of the ship 
with a view to the best market, it is bis duty 
to make all necessary inquiries to enable him 
to find out where the best market is. But if the 
consignment be general, he is not bound to look 
out for any other market than that to which the 
vessel is consigned; and he might make himself 
liable by sending her to any other, should a loss 
be there sustained. 
[Cited in Rogers v. Bradford, 1 Pin. 432.] 

2. Prom what time interest is to run on a 
special contract, 

3. A custom of London was proved, that con- 
signees having liens on the cargoes consigned to 
them insure them against fire, and that the con- 
signee in this case was always in the habit of 
acting conformably with the custom; but no evi- 
dence was given of a poHcy in tins particular 
case. If the custom is intended for the benefit 
of the consignor, the consignee is bound to in- 
sure, and if he do not, he stands insurer himself, 
and is entitled to the premium. Aliter, if the 
custom be merely for the protection of the inter- 
ests of the consignor. 

4. A del credere commission is not demandable 
when the sale is made on credit, but is neverthe- 
less paid for in cash in consideraton of a deduc- 
tion of a certain per centage. 

5. In what cases a consignee is liable for dam- 
ages to the consignor for not accepting his bill 
for the balance in his hands. 

6. The indorser of a bill of exchange is not 
entitled to recover of the drawer the damages 
incurred by tie non-acceptance of the bill, un- 
less he has been obliged to pay them, or is lia- 
ble to pay them. 

This was an action brought against the de- 
fendant, a London' merchant, to recover 
damages for unfaithful conduct in the sale 
of a cargo of hides, by the Three Sisters, 
Ansley, master, carried from the river La 
Plata to London, in the year 1803. 

WASHINGTON, Circuit Justice (charging 
jury). There are two special counts in this 
declaration, which state in substance, that 
the defendant, in consideration that the 
Three Sisters, with her cargo, should be 
consigned to him, and of the commissions 
to be paid him on that account, undertook 
to dispose of the said cargo at the best mar- 
ket at which the same could be sold; and 
aver that Amsterdam afforded the best mar- 
ket, of which the defendant had notice. 
The breach is, that the defendant unfaith- 
fully sold the cargo at London, by which a 
great loss was sustained by the plaintiff. 
The third count is the general one for money 
had and received. If the special case laid 
in this declaration, be made out in evidence 
to the satisfaction of the jury, the law aris- 
ing out of it may be stated in a few words. 
A consignee impliedly contracts, when he 
accepts the consignment, not only for his 
fidelity in the disposition of the cargo, and 
for the exercise of his best judgment, but 
for the exercise of a sound judgment in the 
m'anagement of the business confided to 
him.. If he be authorised to direct the des- 
tination of the ship, with a view to the best 
market at which the cargo can be sold, 
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it is his duty, by reasonable inquiries, to 
find out where that market is, so as to af- 
ford to his employer the benefit of it. But 
if the consignment be general, and in the 
usual form, so as to leave no option to the 
consignee to select a market, other than that 
to which the cargo is destined, we are not 
prepared to admit the soundness of the doe- 
trine contended for, that the consignee is 
bound to send the cargo to any other mar- 
ket, though it should turn out to be better 
than the one to which the cargo is sent. It 
may, on the contrary, be at least question- 
able, whether, in such a case, the selection 
of some other market would not be made at 
the risk of the consignee, should the change 
turn out unfavourable to the interest of his 
principal. 

The questions, however, which you have to 
decide are, whether any contract, express 
or Implied, was made between the plaintiff 
and defendant in relation to the cargo of 
the Three Sisters; and if any, what it was. 
To enable you to decide these questions, I 
shall lay before you a brief summary of the 
material facts relative to this ship and her 
cargo. We take her up at Buenos Ayres in 
the summer of 1802, where we find Captain 
Ansley, her commander, frustrated in his 
expectations of receiving a cargo from Sara- 
tier, under the charter party which he had 
entered into with the plaintiff, the owner 
of the ship, before she sailed from Phila- 
delphia. After many fruitless efforts of the 
captain to obtain a cargo on freight, he met 
with a Mr. Maccaughey, of Buenos Ayres, 
who agreed to make him an advance of £12,- 
000 sterling, to be invested by Ansley in a 
cargo of hides, from the port of Monte 
Video to Falmouth and a market, &c. tak- 
ing, on the sum so advanced, at the rate of 
ten per cent, as a premium for the same; 
for payment of which, Ansley was to sign 
bills of lading for a reimbursement at Lon- 
don, Havre de Grace, Amsterdam, Rotter- 
dam, Hamburgh, Bremen or Ostend, which 
said Ansley was to leave in the hands of 
his consignee; but it was tO be understood, 
that the said sum, so advanced, was not to 
become payable sooner than ninety days 
from delivery, in order that no sacrifice 
might be made of the cargo; that in every 
ease, the opinion and consent of Ansley was 
to be taken with respect to the sales of the 
cargo;— Maccaughey to guaranty to Ansley 
all and every risk of every nature and de- 
scription soever, (irregular papers excepted) 
from the day of his departure, till the day 
of his delivery at the port of his discharge; 
and in the event of loss or capture, he 
agrees to e-xonerate Ansley, and all others 
concerned in the said ship, for the above 
advance, nevertheless making Ansley liable 
for the premium of insurance. This con- 
tract was not finally executed until August, 
1802; but all the material parts of it were 
communicated by Ansley to the plaintiff, 
in Ms lot tor of the 31s-t of July of that year. 



The bills of lading for the cargo were filled 
up by Ansley to order, and delivered to Mac- 
caughey; and on the 29th of October, Ans- 
ley received from Maccaughey his letter of 
instructions, in which he states, that when 
the sum advanced on account of the cargo, 
and the insurance are discharged, agreeably 
to contract, at his port of delivery, the re- 
mainder of the nett proceeds would be at 
his, Ansley's disposal. He further mentions, 
that he shall address Ansley either to Sir 
Francis Baring & Co. or to Thomas Wilson, 
which cannot be determined until his ar- 
rival off Falmouth, where he will receive 
his orders. The ship, with her cargo, ar- 
rived at Plymouth, on or about the 2Sth of 
February, 1803, and it would seem that Ans- 
ley was in London the next day for the pur- 
pose of inquiring to whom he was addressed, 
and of receiving his orders. This was, in 
fact, to depend upon the contingency, wheth- 
er the defendant had accepted Maccaughey's 
bill for £10,000 or not? If he did not, the 
entire management of the business was to 
devolve on Sir Francis Baring & Co. to 
whom the bill of lading was enclosed by 
Maccaughey. The defendant having de- 
clined accepting the bill, Ansley received 
his orders in writing from Sir Francis Bar- 
ing & Co. on the 1st of March, requiring 
him to proceed immediately to Amsterdam, 
and promising to indemnify him for so do- 
ing. It would seem as if some dispute had 
arisen between these parties respecting this 
consignment and its destination; for on the 
2d of March, we find an agreement executed 
by Sir Francis Baring & Co., Ansley, and 
the defendant, by which it was stipulated 
chat the Three Sisters should proceed with 
her cargo to London, and on her arrival, 
her cargo to be placed in the hands of Ky- 
mer, M'Taggart & Co. subject, in the first 
instance, to the payment of £10,000 to Sir 
Francis Baring & Co. being so much as- 
.signed to them out of the cargo by Mac- 
caughey, which payment being made, they, 
Sir Francis Baring & Co. relinquished all 
right over the cargo to Wilson and Captain 
Ansley. In consequence of this agreement, 
the ship proceeded to London and delivered 
her cargo to Kymer, M'Taggart & Co., out 
of which the £10,000 were paid to Sir Fran- 
cis Baring & Co. in August, September and 
October, 1803. 

Upon these facts the question arises, 
whether the contract laid in the declaration 
is made out? It must be admitted that the 
cargo, when purchased by Ansley, was on 
account of the plaintiff, and that Ansley so 
considered it up to the 1st or 2d of March, 
when, it is presumable, he was made ac- 
quainted with the contents of the plaintiff's 
letter of the 21st of December, 1S02, to Sir 
Francis Baring & Co. in which the plaintiff 
mentions the shipment of hides from Buenos 
Ayres to the address of Sir Francis Baring 
& Co. as having been procured under a con- 
tract which Captain Ansley had taken upon 
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himself, without autliority, to form with 
some Spaniards, and in which the writer 
positively disclaims any interest, hut direct- 
ing his correspondents to secure his freight. 
This letter was confirmed by another to 
Ansley himself, dated the 31st of the same 
month, in which he states that he has no 
concern in the cargo, but merely requires 
that his freight should be secured. But 
whoever might be the real owner of the car- 
go, Ansley was the ostensible owner to all 
the world, the name of the plaintifE hav- 
ing been carefully kept out of view in the 
contract between Ansley and Maccaughey, 
and the other papers connected with it, and 
this too by the express desire of Mac- 
caughey, who refused to make the advance, 
if the name of the plaintiff was introduced 
into the contract. The interest which Mac- 
caughey had in the cargo, under the con- 
tract with Ansley, subjected the latter to 
the orders of Sir Francis Baring & Co., to 
whom the bills of lading were indorsed. 
The order which he received from that 
house on the 1st of March, to proceed to 
Amsterdam, was the next day revoked by 
the agreement entered into between them, 
Ansley and Wilson, by which the cargo was 
to be landed at London, and placed in the 
hands of Kymer, M'Taggart & Co. for the 
purpose of paying £10,000 to Sir Francis 
Baring & Co. out of the proceeds; after 
which all the rights of that house in the 
cargo, as indorsers or owners of the bills of 
lading, were to vest in the defendant, and 
in Captain Ansley. 

These being the facts of the case, how is 
it possible to make out a contract of any 
kind, express or implied, between the plaintiff 
and the defendant? For aught that appears 
to the jury, they were entire sti'angers to each 
other, until after the landing and sale of the 
cargo at London. The contract cannot be 
considered as having been made through the 
instrumentality of Maccaughey; for he had 
not only excluded, as far as he could, the 
plaintiff from any interest in the cargo, but his 
ordei-s to Ansley, and to his agents Sir Francis 
Baring & Co. were all given in reference to the 
lien which he had on the cargo; and that be- 
ing discharged, it was unimportant to him 
what became of the cargo. If it could oe 
supposed that Ansley was the agent of the 
plaintiff in respect to the cargo, (a point which 
it would be difficult to make out after the 
letters of disclaimer before mentioned), he 
proves that the defendant acted in all respects 
in conformity with his orders, in relation to 
the disposition of the cargo. If Sir Francis 
faring & Co. were the agents of the plaintiff, 
we have already seen that the landing and 
sale of the cargo at London were by his ex- 
press consent and agreement; besides which, 
as owners of the bill of lading, they had a 
right to direct the destination of the cargo, 
and could be answerable only to their em- 
ployers for a breach of orders. But as to 
third persons, acting under their orders, or 



fairly contracting with them, they are to be 
considered as the owners. If neither of the 
above parties can be considered as the agents 
of the plaintiff, so as to fix the defendant 
with an express contract, such as is stated in 
the declaration, there is no ground for raising 
an implied contract; since the defendant acted 
under an express contract with the assignee 
of the bill of lading, and the only owner of 
the cargo of whom he had any knowledge. 
For although the plaintiff was, long after 
these transactions had terminated, decided to 
be the owner of the cargo, by an award made 
in Philadelphia, yet the defendant was jus- 
tified in treating Ansley as the owner, on the 
ground of his ostensible character as such, 
and a fortiori, on the ground of the plaintiff's 
letters of disclaimer. But even if an implied 
contract could, upon any principle, be raised, 
it could not be of the nature of the one laid 
in the declai*ation, to cause the cargo to be 
disposed of at the best market that could be 
obtained. On the conti'ary, I should consider 
the implied contract of a general consignee 
to be to sell at the market to which the cargo 
is sent. Were it even true that the defendant 
was bound by such a contract as that laid 
in the declaration, it might become a ques- 
tion of serious consideration with the jury, 
whether he did not consult and promote the 
interest of the plaintiff by the very conduct 
which he pursued. It will be kept in mind, 
that he had no control whatever over this cai*- 
go until the sum of £10,000 had been raised 
out of the proceeds, for iiie use of Sir Francis 
Baring & Co. The question then would be, 
after a comparison of the Amsterdam with 
the London markets, would it have been a 
prudent measure to re-ship the unsold part of 
the cargo, burthened as it was with the im- 
port duties, warehouse rent, premium of fire 
insurance, and other expenses? However this 
might be, it is a complete answer to this part 
of the plaintiff's demand, that no evidence of 
a contract on the part of the defendant to 
select the best market has been given. Nor 
does it appear that the defendant was direct- 
ed at any time, by the plaintiff, or by any 
person acting as his agent, to send such un- 
sold part of the cargo to any other than the 
London market; and consequently, the plain- 
tiff is not entitled to a verdict on either of 
the special counts. 

The residue of the cause comes under the 
general countfor money had and received, and 
consists of the following objections to the 
defendant's account: 

1. The difference of interest upon the money 
advanced by Maccaughey, between ninety 
days after the delivery of the cargo in Lon- 
don, and the periods at which the £10,000 were 
paid to Sir Francis Baring & Co. upon the 
sum so paid; the plaintiff contending, that 
though the sum advanced by Maccaughey was 
not, by the contract, to become due before the 
end of ninety days from the delivery of the 
cai'go, it did not follow that it was to be- 
come due at the expiration of the ninety 
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days, or indeed at any time prior to the ac- 
tual payment of the £10,000 bill drawn by 
JIaccaughey, and accepted by Sir Francis 
Baring & Co. The court cannot give its sanc- 
tion to this agreement The advance was in 
fact made by Maccaughey at Buenos Ayres, 
and the risk which he undei'toolc to run was 
to continue to the time of the delivery of the 
cargo, immediately after which, the sum ad- 
vanced would have become due, if Jlaccau- 
gheyhad not stipulated to postpone the period 
for ninety days, with a view, as the contract 
declares, to prevent a sacrifice being made of 
the cargo to meet the said advance. The ob- 
vious meaning then of the contract was, that, 
at the expiration of tlie ninety days, payment 
was to be made, and consquently, at that 
period, interest began to run. With this sub- 
ject, the payment of Maccaughey's bills, ac- 
cepted by Sir Francis Bai'ing & Co. had noth- 
ing to do. 

2. The next objection is to the charge of the 
premium of insurance against fire, in respect 
to the cargo of the Three Sisters. The 
ground of the objection is, that no policy has 
been produced, or evidence given, that this 
earffo was insured against fire. It is proved 
by Parvin, a clerk of the defendant, that it 
was the general custom of the London mer- 
chants, having liens on goods consigned to 
them, to make general insurances against fire, 
and to charge each owner with his proportion 
of the premium. He does not know that the 
defendant made any particular insurance in 
relation to this cargo; but he was in the prac- 
tice of insuring conformably with the cus- 
tom. The only question is, whether the cus- 
tom was one intended for tlie security of the 
owner of tlie goods, or merely for tliat of the 
consignee in relation to his lien on them. If 
the former, and it is sufficiently established 
to yom* satisfaction as obligatory on the con- 
signee, it placed the defendant in the situa- 
tion of an insurer, in case of loss, if he failed 
to protect the goods by an insurance; since 
the owner had quite as good reason to ex- 
pect that the insurance would be made by 
force of the custom, as if tlie defendant had 
been in the regular habit of effecting insur- 
ances upon cargoes consigned to him by the 
plaintiff; in which case, he would be liable, 
as the insurer, in case of loss, and consequent- 
ly entitled to the premium in case of safe ar- 
rival. But if the custom has a view merely 
to the security of the consignee, he might, if 
he chose, waive the benefit of it; and in that 
case, it should appear that this cargo was 
protected, either by a special, or general pol- 
icy. 

3. The charge of a del credere commission 
i:5 objected to, because, it is contended by the 
plaintiff, that though the cargo was sold on 
credit, still ready money was paid in consid- 
eration of a deduction of two and a half per 
cent, from the sales. On the one hand, it is 
insisted by the defendant's counsel, thatall the 
tsales were made, and continued, as credit 
sales. The question then, as to the correct- 



ness of this charge, wiU depend altogetlier 
upon this controverted fact. If the plaintifC 
be correct in his statement of the evidence, 
the charge is inadmissible, since the defend- 
ant ran no risk as a guarantee of the debts; 
if the defendant is right as to the fact, then 
the charge is proper, being consistent with 
the established custom, as proved in the 
cause. 

4. The next objection is to the charge of six- 
pence duty per hide, with the addition of 
twelve and a half per cent, on it, instead of 
fivepence, which, upon the aiTival of the 
Three Sisters at Plymouth, the defendant 
stated in a letter to Captain Ansley, was 
then the duty to be paid upon the importa- 
tion. This statement, it is agreed, was per- 
fectly coiTect at the time it was made; but 
an act of parliament was passed soon after 
the landing of this cargo, increasing the duty 
to the sum charged upon cargoes previously 
landed. The letter of the defendant to Cap- 
tain Ansley is viewed by the plaintifE's coun- 
sel in the light of a contract, obligatory upon 
the defendant, to charge no higher duty than 
what was then imposed by law. It would 
be a waste of time to urge arguments to 
show the fallacy of this consti'uction of the 
letter; it may be sufficient to say, that it is 
without the slightest foundation in point of 
law. 

5. The facts which give rise to this objec- 
tion may be stated in a few words. After 
the award in Philadelphia, by which the 
right of the plaintiff to the cargo of the Three 
Sisters was estabhshed, Ansley, by the impor- 
tunity of the plaintiff, drew a bill in favour 
of the plaintiff, on the defendant, for about 
£1800, the supposed balance remaining in his 
hands of the proceeds of the cargo; but under 
a promise of the plaintiff, as Ansley has de- 
posed, that the drawer should not be liable 
to damages, should the biU return protested. 
The bill, however, was indorsed by the plain- 
tiff, and upon its presentation, was iirotested 
for non-acceptance, on the ground that the 
accounts, not being made up, the defendant 
could not say what balance, if any, was due 
to the plaintiff. Soon afterwards the defend- 
ant ascertained that only a balance of £370 
was due, which, by a letter to the plaintiff, 
he offered to pay. The present objection 
grows out of a claim of the damages upon thf 
sum of £370, to which amount, it is contended 
by the plaintiff, the biU ought to have been 
accepted. I am very strongly inclined to think 
that, if tlie owner of the cargo will draw a 
bill at hazard upon his consignee, before he 
is apprized of the balance due to him, he does 
so at the peril of paying the dama2;es upon 
the return of the bill, without a claim for re- 
muneration by the payer, if at the time of 
his refusal to accept, the balance was not as- 
certained, so as that he could know to what 
amount he might, with safety, accept the bill. 
But however this may be. tne plaintiff is not 
entitled to these damages, unless he has him- 
self paid them, or is at least liable to pay 
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them, as to wMeh, no evidence has been 
given, 

6. In the ord^ given by Ansley to Mac- 
caughey to cause insurance to be effected in 
London on the caxgo of the Three Sisters, he 
directed $18,000 to be insured, valuing each 
hide at eighteen shiUings. He observes in a 
postsd-ipt to his letter, that he does not insure 
the freight, having included that in the value 
of the hides. The policy was effected by the 
defendant upon this order, but no mention 
was made in it that the freight was included 
in the value of the cargo. The plaintiff in- 
sists that, in consequence of this omission, 
he was prevented from claiming a return of 
premium upon his policy on the freight ef- 
fected in Philadelphia, to which he was en- 
titled if he could have shown that the freight 
had been previously insured in London, and 
that he is consequently entitled to claim of 
the defendant the amount of that premium. 
To this demand the following unanswei-able 
objections have been made: 

1, That it does not appear that the freight 
was insured in Philadelphia. 

2, Or if it was, that a return of premium 
had been refused. 

3, If it was refused, still payment might 
have been enforced upon proof that the 
freight was in fact insured in London, al- 
though it was not so stated in that policy. 
And 

Lastly, that the defendant was not directed 
to have it so stated; the circumstance of the 
freight being included in the value of the 
hides being mentioned to Maceaughey in Ans- 
ley's letter, merely for his information, and 
for the purpose of accounting for the freight 
not being separately insured. 

Verdict for plaintiff for $C)3. 
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Case l^o, 7,824. 

In re KINKEAD. 

[3 B;ss. 403: 7 West. Jnr. 110; 7 N. B. R. 439; 
6 Am. Law T. Rep. 45; 5 Ohi. Leg. News, 
'>17- 1 Am. Law. Rec. 533; 3 Bench & Bar 
(N. S.) 41.] 1 

District Court, N. D. Illinois. Jan. 28, 1873. 

Makried "Wo?-F-^' as Baskkupts — Common Law 
Rule Relaxed— Illinois Rule— May Exgage 
IN Trade — Be a Paktxer — Even with Hus- 
band—Contribute Her Share — Partnersuip 
Creditors First Paid — May be Adjudged 
Bankrupt. 

1 The common law rule that a married wo- 
man cannot enter into a co-partnership, or make 
any valid contract, has been much relased, and 
the rule in equity now seems to be that she may 
hold control, and dispose of her separate prop- 
erty! incur liabilities on the strens?th of it, and 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 1 Am. Law Rec. 
533, contains only a partial report.] 
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that it may be sub5ected to the payment of her 
debts contracted in or about the management, 
improvement, or purchase of such property. 
[Followed in Re Collins, Case No. 3,006.] 
[Cited in Kinney v. Sharvey, 48 Minn. 9b, 50 

N. W. 1025.] 
2 In Illinois, a married woman retains con- 
trol of all the property, real or. personal, which 
she had at the time of her marriage, or acquir^ 
thereafter from any person other than her hus- 
band, and may make contracts m regard to tnc 
same, which can be enforced either at law or in 
equity, to the same extent as if she were sole. 

3. She may also engage in trade witi^ her hus- 
band's consent; and it seems, even witliout such 
consent, using her own property, and may bind 
herself by all contracts she makes m her busi- 
ness. 

4. She may enter into a co-partnership, even 
with her husband. 

[Cited in Clark v. Hezekiah, 24 Fed. 665.] 
5 Where a man and his wife held themselves 
out to the world as partners in trade, it wiU be 
presumed, in the absence of proof, that she con- 
tributed her share of the capital, and that her 
time, skill, and earnings went into the busmess. 

6. When, in such case, the firm become bank- 
rupt, the partnership creditors are entitled to 
be paid out of the partnership assets m prefer- 
ence to an individual creditor of the husband. 

7. Such a partnership can be adjudged bank- 
rupts, and it seems, the wife may also be in- 
dividually adjudged bankrupt. 

[Cited in Re Lyons, Case No. 8,649.] 
[Cited in brief in Lawver v. Gladden (Pa. 
Sup.) 1 Atl. 660.] 

In bankruptcy. This was an application 
by Miles Manser, an individual creditor of 
Joseph D. Kinkead, to be paid a dividend on 
his claims, amounting to $15,000, out of the 
assets of the finn of Kinkead & Co. On the 
7th of December, 1871, J. V. Farwell & Co., 
of Chicago, filed their petition In this court, 
setting forth that they were creditors of Jo- 
seph D. Kinlvead and A. E. Kinkead, his wife, 
who were then doing busmess as co-partnei-s 
under the firm name of Kinkead & Co., at 
Pontiae, Livingston county, in this district, 
and alleging that said firm of Kinkead & Co. 
had been guilty of certain acts of bankruptcy 
set forth in tlie petition. To this petition a 
general denial was filed, and the issue thus 
made was tried by the court on the 16th of 
February, 1872, resulting in finding said fii-m 
of Kinkead & Co., and the said J. D. Kin- 
kead guilty of the acts of bankruptcy char- 
ged against, them, and an adjudication of 
bankruptcy "was entered in accordance with 
this finding. No plea of coverture was in- 
terposed by Mrs. Kinkead, but inasmuch as 
it appeared from the petition, and also from 
other papers and proofs in the case, that she 
was a feme covert, no specific adjudication 
was entered against her. J. D. Kinkead and 
his wife had been engaged in the mercantile 
business at Pontiae for several years imme- 
diately prior to the commencement of these 
proceedings in bankruptcy against them, and 
had both given their attention and skill to the 
business, but it did not appear how much 
eacTi of them had contributed to the capital 
stock of the firm, nor, hi fact, whether any 
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capital other tlian their credit and labor was 
furnished by either. At the time said firm 
was adjudicated bankrupt, they were indebt- 
ed for goods furnished in the course of their 
trade as merchants to an amount exceeding 
$0,000, while the assets of the fiiTQ were 
about $4,000, and there appeared to be no 
assets of J. D. Kinkead individually. On the 
29th of May, an assignee was duly elected, 
and afterwards Manser, this applicant, ap- 
peared before the registei and proved his 
debts against the said J. D. Kinkead, and at 
the second meeting of creditors he demanded 
to be paid a dividend on his. claims out of the 
co-partnership assets. To this the co-partner- 
ship creditors objected, and, at the request of 
the assiS"nee, the regisster cei-tified the ques- 
tion to the court for heai-ing and decision. 
These claims against J. D. Kinkead were 
contracted long prior to the formation of the 
co-partnership between himself and wife- 
Jones, Hounshell & Lewis, for Manser, ap- 
plicant 

Tenney, SleClellan & Tenney, for assignee 
and general creditors. 

The doctrine that a wife has no legal exist- 
ence, and cannot hold property or make con- 
ti-acts, has been practically obsolete for ages. 
The equity doctrine is that a wife can hold 
separate property, and therefore that she can 
control and dispose of it, and incur liabili- 
ties on the credit of it, and that it can be sub- 
jected to the payment of her debts. Modern 
statutes have merely enacted this doctrine. 
Rev. St. 111. c. CO, § 2; Pars. Partn. 25-27. 
The only controversy has been as to how 
the remedy should be administered; whether 
by a suit at law or in equity. The supreme 
court of Illinois holds that it must be in 
equitj'. Carpenter v. Mitchell, 50 111. 470; 
Yale V. Dederer, 18 N. Y. 265; Todd v. Lee, 
15 Wis. 3G5, 16 Wis. 4S0; Owen y. Cawley, 
42 Barb. 105. Property bought by a wife, 
on her own credit, is her sepai-ate proper- 
ty, and her husband is not liable therefor, 
and hag no interest therein. Carpenter v. 
Mitchell, 50 111. 470; Carpenter v. Mitchell, 
54 111. 127; Miller v. Brown, 47 Mo. 504; 
Kimm v, Wirppert, 46 Mo. 532; Darby v. 
Callaghan, 16 N. Y. 71; Knapp v. Smith, 27 
N. Y. 277; Ketchum v. Walsworth, 5 Wis. 
95. Illinois statute construed. Husband 
may be agent of wife, and there ought to be 
an agreement between them as to his com- 
pensation. Agency is the substance of part- 
nership. Emerson v. Clayton, 32 111. 493; 
Cole V. Van Riper, 44 111. 58; Dean v. Bailey, 
50 111. 481; Dyer v. Keefer, 51 111. 525; Wort- 
man V. Price, 47 111. 22; Lux v. Hoff, Id. 425; 
Sweeney v, Damron, Id. 450. The power of 
a wife to buy and sell, as if she were sole, 
necessarily implies the right to buy and sell 
on joint account with another. This is part- 
nership. There is nothing to prevent her 
trading jointly with her husband. She can 
lend money to hhn and recover it, or borrow 



from him, or make other contracts, and make 
herself liable to the extent of her separate 
property. Proceedings in banla*uptey are re- 
garded as proceedings in equity, and govern- 
ed by the same niles. They bring in all par- 
ties and interests, and make complete adjudi- 
cation. In re Schuyler [Case No. 12,494]; 
Bump, Bankr. 302. Section 11 of the bank- 
rupt act has been held to include aliens, 
femes covert, and minors. Bump, Bankr. 1; 
In re Goodfellow [Case No. 5,536]; In re 
O'Brien [Id. 10,397]; In re Book [Id. 1,G37]; 
In re Slichter [Id. 12,943]; In re Rowland 
[Id. 6,7911. These statutes contain restric- 
tions not in ours. 

BLODGETT, District Judge. It is con- 
tended on the part of Mr. Manser that ISlvs. 
Kinliead, being a married woman, could not 
enter into a contract of copartnership with 
her husband, and that although the business 
at Pontiac was transacted in the name of 
Kinkead & Co., yet, as the pretended part- 
nership was void and inoperative, by reason 
of the inability of Mrs. Kinkead to make a 
binding contract, the said J. D. Kinkead was 
in effect a sole trader, and the assets of the 
firm were in law the assets of said J. D. 
Kinkead. 

The questions thus raised are important, 
not only in this case, but in many others 
which may arise touching the powers of mar- 
ried women to make binding contracts and 
the jurisdiction of a court of bankruptcy in 
the premises. There is no doubt of the souud- 
ness of the proposition advanced by the 
claimants' attorneys, that at common law a 
married woman could not, as a general mlo, 
enter into copartnership or make a valid con- 
tract of any kind. ^ But this rigid rule of 
the common law has been very much relaxed, 
both by the action of the courts of equity and 
by legislation on the subject. 

The modern doctrine in equity now seems 
to be that a married woman may hold her 
separate property, can control and dispose 
of it, incur liabilities on the credit of it, and 
that it can be subjected to the pai'ment of 
debts contracted in or about the manage- 
ment, improvement, or even purchase of such 
property. Thus far courts of equity seem to 
have gone without reference to statutes on 
the subject Cai-penter v. Mitchell, 50 111. 
470. 

By the act in relation to the rights of mar- 
ried women, adopted by the legislature of 
this state in 1861, full control is given to a 
married woman of all real and personal prop- 
erty owned by her at the time of her mar- 
riage, or which she acquired during coverture 
from any person othei- than her husband. 

In the exposition of this statute, the su- 
preme court of this state has, finally, in the 
late case of Cookson v. Toole [59 III. 515], 
decided that a married woman can be sued 
at law on a contract made in relation to her 
separate property. By the act of the legis- 
lature of this state, passed in 1860, a nmrriod 
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woman is invested witli tlie full control of 
her own earnings, with the right to sue for 
and collect the same in her own name. 

This legislation, and the interpretation 
thereof by the courts, has wrought a most 
substantial change in the rights of married 
women under the laws of this state. At 
common law all a woman's personal estate, 
and the control of her real estate during 
coverture, passed, on her marriage, to her 
husband, she could make no contract during 
covei-ture, and contracts made even while 
unmarried could not be enforced at law, and 
only in a few exceptional cases in equity. 
Now the wife retains the control of all the 
propei-ty she had at her marriage, and which 
she acquires after marriage from any person 
other than her husband, and may make con- 
tracts in regard to the same during her cov- 
erture, which can be enforced either at law 
or in equity to the same extent as if she was 
sole. 

At common law the earnings of the wife 
belonged to the husband, and he alone could 
sue for and collect the same. • Now the wife 
is absolute mistress of her own earnings, and 
can bring suit in her own name to collect 
them. She may superintend her separate 
property, make binding contracts in relation 
thereto, devote her time to such occupation 
as is most congenial to her tastes and con- 
trol her earnings. 

She may, therefore, it seems to me, engage 
in trade either with or without her husband's 
consent, cei-tainly with his consent, using her 
own property in the entei-prise, and may bind 
herself by all contracts she makes in her busi- 
ness. She may own the whole of a stock of 
merchandise or the machinery and furnish- 
ings of a maniifactory, and have the entire 
l>rofits and be liable for the losses; and if 
she may own the whole there is certainly no 
obstacle to her owning a half or any other 
share of the stock. In other words, she may 
become a partner with another person, and 
why not with her husband? I can see noth- 
ing in the relation of husband and wife which 
would prevent the wife from being her hus- 
band's partner in business if she could be a 
partner with any other person. The logical 
effect of the statutes and decisions thereon 
in this state tend inevitably to this conclu- 
sion, and I can see no sound reason for stop- 
ping short of that point. I conclude, there- 
fore, that Mrs. Kinkead could be and was a 
member of the firm of Kinkead & Co., and 
that it was a valid partnership at the time 
it was adjudged bankrupt. 

In the case before me, Kinliead and his 
wife held themselves out to the world as 
partners in the trade of merchants— a rela- 
tion which I think, as th6 law stood at the 
time, they had the right to form. In that 
capacity they obtained credit and contracted 
debts to a large amount. The firm had as- 
sets on the faith of which credit had been 
given them. In the absence of positive proof 
upon the point, the court must presume that 



(Case No. 7,824) KINKEAD 



Mrs. Kinkead contributed her portion of the 
capital to start the business, and that she, 
as she lawfully might, has devoted her time, 
skill and business ability to the affairs of the 
firm. Her earnings, in other words, have 
gone into this business. If the business had 
proved successful she would have been enti- 
tled to her share of the profits, and a court 
of equity would have compelled an account 
between herself and husband in relation to 
the partnership ti-ansactions. 

It is impossible for the coxu-t to say to 
which one of the individual members of this 
firm the credit was given, or rather it is not 
correct to say it was given to either. The 
credit was to the firm, and the copartnership 
assets are a trust fund for the payment of the 
partnership debts; and no individual creditor 
of either partner can be paid until the firm 
debts are paid. Mr. Manser, the creditor 
before the court, has not trusted this fii-m, 
and has not, in my opinion, any legal or 
equitable claim to any part of this fund till 
the copartnership creditors are paid. His 
debt was not contracted upon the faith of the 
assets now in the hands of the court, while 
the copartnership debts proved were many 
of them contracted in the purchase of the 
identical assets which came to the hands of 
the assignee. 

For the pui-pose of this case, it is not nec- 
essary to decide that a married woman may 
be sued at law on her contracts or undertak- 
ings, as a court of bankruptcy is clothed with 
all the powers of a court of equity. And if 
Mrs. Kinkead, with the consent of her hus- 
band, could enter into copartnership with 
him or any other person, then she might be 
declared a bankrupt on the petition of cred- 
itx>rs, or at least the firm as a business en- 
tity may be so adjudged for the pui-pose of 
distributing the assets among creditors. 
Here is a firm with assets and liabilities. 
Insolvency intervened, and the creditors of 
the firm have the first right to the assets. 
These a court of bankruptcy will marshal 
and distribute in the manner required by the 
banknipt law, as a court of equity would do 
in the absence of a bankrupt law, that is, 
it will apply the assets to the payment of 
the debts, which are an equitable lien on 
those assets, without regard to whether the 
creditors have any remedy at law or other- 
wise to enforce any unpaid balance. 

The fact that Mrs. Kinkead was not indi- 
vidually adjudged a banknipt does not, in my 
view, change the aspect of the case. Such 
an adjudication could only be necessary for 
the purpose of reaching her individual prop- 
erty, if she has any, which is not alleged, 
and she may yet be so adjudged if it becomes 
necessary in the course of these proceedings. 

The application is, therefore, refused. 

NOTE. The rulings as to the application of 
the bankrupt law to married women varies in 
the different states, according to the several 
statutes concerning the rights and liabilities of 
married women, and the constructions of the 
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state tribuoals. Since the above decision of 
•Tiidgre Blodgett, made under the rulings of the 
supreme court of Illinois ending with Cookson v. 
Toole, that court in the ease of Martin v. Rob- 
son [Go 111. 120] has gone stiLl further and swept 
away the ancient landmarks as to the rights and 
liabilities of femes covert, in an elaborate opin- 
ion by Thornton, J., holding that even in cases of 
tort they may now be considered as occupying 
the legal position of femes sole. 

In New York, where, since the statutes of 
18-lS and 1S49. and the more recent amendments 
and the numerous decisions of the court of ap- 
peals, it is well known that married women may 
be sued at law on their contracts. It seems to 
have been taken for granted in the federal courts 
that they can be proceeded against in bankrupt- 
cy, and such has been the practice. In re 
O'Brien FCase Ko. 10,397]; Graham v. Stark 
[Id. .^,f»7G]. But under the rule in Yale v. Deder- 
OT, 18 N. y. 265, and 22 N. Y. 450, at that time 
the leading cases on the subject, tiiat in a suit 
against a married woman upon a promissory 
note, it must either appear on the face of the 
note that it was her intention to bind her sep- 
arate estate, or it must be alleged that the note 
was given for the benefit of her separate estate, 
Judge Hall decided in Re Howland [Case No. 
0,791], that a petition in bankruptcy must fol- 
low the same principle. 

In the recent case of In re Goodman [Id. 5,- 
540], October, 1873, Judge Gresham holds that 
inasmuch as by the laws of Indiana a married 
woman is not bound by her contracts except in 
reference to her separate property, and cannot 
enter a partnership with her husband, nor t& 
tain her personal earnings, a petition in bank- 
ruptcy against her, is fatally defective in not 
setting forth that she had a separate estate. 

In Slinnesota, where many of the common law 
disabilities have been removed by statute, and 
where a married woman may, under certain cir- 
cumstances, engage in business in her own name, 
by obtaining a license from a probate justice, 
.Judge Nelson held that where she engages in 
business as a member (of a partnership, but with- 
out complying with the requirements of the stat- 
ute, she could avail herself of her coverture to de- 
feat bankruptcy proceedings against her. In re 
Slichter [Case No. 12,943]. 

The rule seems to be that any person capable 
of making a binding contract is amenable to 
bankruptcy proceedings, and that in so far as the 
common law disabilities of a feme covert are re- 
moved she comes within the jurisdiction of the 
law; that whenever a plea of coverture would 
not avail her in an action on the debt, she may 
be proceeded against in bankruptcy. 

It was upon this principle tliat when, in 1772, 
the commissioners refused to find Mrs, Ann 
Fitzgerald a bankrupt, because, although having 
a separate property, she was a feme covert resid- 
ing in the county of Middlesex, and not a trader 
in the city of London. Lord Apsley, on appe;i!, 
ordered the commissioners to declare her a bank- 
rupt. The authority of this case is supported by 
Lord Mansfield in Ringsted v. Countess of Lanes- 
boiough, 3 Doug. 197, and Corbett v. Poelnitz, 
1 Term R. 5. 

The same general principle is evidently the rea- 
son of the rule according to which persons who 
could not otherwise have been proceeded against 
in bankruptcy have by trading become amenable 
to the proceedings, even though such trading may 
have been positively prohibited by law. Thus a 
clergyman may be a bankrupt (Bs parte Mey- 
mot, 1 Atk. 196); even though in priest's orders 
(Ilankey v. Jones, Cowp. 745). A public officer 
(Highmore v. Molloy, 1 Atk. 206). 

The remedy for the creditor by petition would 
certainly seem to be at least co-extensive with the 
liability of the debtor; for an infant, if he lias 
held himself out as a trader, and sui juris, has 
been held amenable (Ex parte Adam, 1 Ves. & B. 
494); or has affirmed the debt after attaining 
his majority (Belton v. Hodges, 9 Bing. 369); 
or if at the time of contracting the debt he made 



express statements that he was of age (Ex parte 
Watson, 16 Ves. 265). 

The doctrine that a feme covert who has been 
deserted by her husband, and trading as a feme 
sole, should be held liable on her debts, has the 
authority of the United States supreme court, in 
Rhea v. Rhenner, 1 Pet. [26 U. S.] 108. 

In England, as far back as the earliest days of 
the custom of London, a married woman, who as 
a trader had contracted debts, might be proceed- 
ed against in bankruptcy. Lavie v. Phillips, 3 
Burrows, 1783; Ex parte Carrington, 1 Atk. 206; 
Ex parte Franks, 7 Bing. 762. But the leading 
English case is Johnson v. Gallagher, 30 Law J. 
Ch. 298. in which Turner, L. J., elaborately dis- 
cusses the rights and liabilities of married wo- 
men. This case was expressly approved in Mat- 
thewman's Case, L. R. 3 Eq. Cas. 781; Pieard 
V. Hine, 5 Ch. App. 274; and by Lord Romilly, 
master of the rolls, in McHenry v. Davies, L. 
R., 10 Bq. Cas. 88. All of these decisions were 
prior to the passage of the married woman's 
property act of August 9th. 1870. 

Impossible as it may be to reconcile the deci- 
sions on the general question of the rights and 
liabilities of married women, the duty of the 
federal courts in administering the bankrupt act 
would seem to be simply to determine the status 
of a married woman under the existing laws of 
the state where the jurisdiction is to be exercised, 
and administer the act upon the basis of the 
principles thus discovered. The foundation of 
bankruptcy proceedings is indebtedness; but the 
bankrupt act does not make any new standard of 
liability — it simply operates upon those already 
existing. The application of the act to married 
women depends, clearly, not upon their rights 
but their liabilities, and those liabilities are de- 
termined by the law of the forum where the ju- 
risdiction is invoked. 

The above decision of Judge Blodgett has been 
affirmed by .Judge Drummond, in the circuit 
court, on review— -decision January 31, 1874, but 
no opinion delivered. Consult, also, oninion of 
Illinois supreme court, Haight v. McVeagh [69 
III. 624], filed January 26, 1874. 
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ClTXZEXSniP — PlJIVILEGES OF — PoURTEEXTn 

A:n END Ji EXT— Marriage — St.ite Law Puoniis- 

ITIXG MlSCEGEXATIOX — TTnExnEU UXCOXSTITC- 
TIOXAL. 

1. There are two classes of privileges attach- 
ing to an American citizen, to wit: (1) those 
which he has as a citizen of the United States; 
and (2) those which he has as a citizen of the 
state where he resides as a member of society. 

2. The fourteenth amendment of the United 
States constitution forbid.s the states from 
abridging the privileges belonging to a person as 
a citizen of the United States; but does not for- 
bid the state from abridging the privileges be- 
longing to their citizens as citizens of states. 

3. Marriage is a privilege belonging to per- 
sons as members of society, and as citizens of 
the states in which they reside, and mav be 
abridged at the will of the states in which they 
reside. 

4. Marriage, though a contract, is more than 
a civil contract, and is not affected by the clause 
of the lOfch section of 1st article of the cousti- 



1 [Reported by Hon, Robert W. Hughes. Dis- 
trict Judge, and here reprinted by perm's^ion. 
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tution forbidding a state from passing any laws 
impairing tlie obligation of contracts. 

5. A prisoner wlio lias been prosecuted and 
imprisoned by bis state for violating a law of 
hi'S state relating to marriage, cannot be releas- 
ed by a United States court on habeas corpus, 
on tiie ground thiit such law violates the con- 
stitution or a law of t^e United States. 

6. Section 1977 of the United States Revised 
Statutes, giving to all persons the same right 
of making and enforcing contracts as is enjoyed 
by white persons, only extends to lawful con- 
tracts, and does not estend to a marriage de- 
clared void by the law of the state of the parties 
to the marriage; and this, whether the cere- 
mony of marriage was performed in that state 
or in another state, where such maiTiage was 
legal, if the parties to it go out of the state of 
their residence in order to evade her laws, and 
return to live and cohabit in the state in posi- 
tive violation of her express law. 

On petition praying that the writ of habeas 
corpus be addressed to Samuel A. Swann, su- 
perintendent of the penitentiary of Virginia, 
in whose custody the petitioner [Edmund 
Kinney] is detained. 

Kinney's petition alleges that for five years 
he has been a resident of the county of Han- 
over in this state; that he is of the negro 
race; that he is confined in the Virginia peni- 
tentiary in violation of the constitution and 
laws of the United States; and prays for dis- 
charge from such confinement The petition 
states that in October last petitioner and Jla- 
ry S. Hall, a white woman, visited Washing- 
ton, in the District of Columbia, and were 
there legally married; that they soon there- 
after returned to Hanover county, and there 
lived together as man and wife; that they 
were subsequently arrested, tried and con- 
victed by a state court for feloniously leaving 
the state of Virginia for the purpose of mar- 
lying, and for having married in the Dis- 
trict of Columbia, and for having returned to 
this state and cohabited; that upon such con- 
viction they were each sentenced to serve a 
term of five years at hard labor in the peni- 
tentiary, where they are now confined. Peti- 
tioner claims that a marriage lawful in the 
Disti'ict of Columbia is lawful everywhere in 
the United States, enabling those so married 
to live together as man and wife in any part 
of the United States, and that any state law 
forbidding them to do so is contrary to the 
constitution and void. 

L. L. Lewis, U. S. Atty., for petitioner. 
James G. Field, Atty. Gen. of Virginia, for 
the Commonwealth of Virginia. 

HUGHES, District Judge. The question 
presented by this petition involves so seri- 
ously the relations of the federal courts to the 
laws of the states and their administration 
by state tribunals, that I shall be excused for 
giving a carefully considered and painstaking 
explanation of the ground of my action in 
this matter. Leaving out of the text such 
words and clauses as have no application to 
the case, the following are the provisions of 
law relating to the jurisdiction of this court 
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on the question of awarding a writ of habeas 
corpus on this petition: 

Section 753 of the Revised Statutes of the 
United States provides that the "writ of habe- 
as corpus shall, in no case, extend to a pris- 
oner in jail, unless (among other instances, 'of 
which this is not one) "where he is in custody 
in violation of the constitution or a law of 
the United States." Section 754 requires that 
the application for the writ shall be in writ- 
ing, setting out the facts concerning the peti- 
tioner's detention, verified by afiidavit; and 
section 755 authorizes the writ to issue, "un- 
less it appears from the petition itself that 
the applicant is not entitled thereto." The 
writ, therefore, is not issued as a matter of 
course. Whether it shall go out or not de- " 
pends upon the facts presented by the peti- 
tion, showing whether or not the petitioner's 
detention in jail is in violation of the consti- 
tution or a law of the United States. If it 
appears from the petition itself that the con- 
stitution or a law of the United States has 
not been violated in the petitioner's arrest and 
imprisonment, then, of course, the writ must 
not go out. It is essential, therefore, to in- 
quire whether, in the facts stated by the peti- 
tion, the constitution or any law of the Unit- 
ed States has been violated; and first, I will 
consider whether there has been a violation 
of the constitution. 

It must not be forgotten that the federal 
courts are forbidden to issue the wi-it of 
habeas corpus in favor of a prisoner in jail 
under conviction of a state court, unless the 
petition itself makes a case for jurisdiction 
under section 753. I am to inquire whether 
the averments in this petition release me 
from that inhibition. I can imagine no sub- 
ject on winch the federal courts ought to be 
more considerate in assuming jurisdiction. 
The petitioner here is a negro man; but the 
question of issuing the writ does not turn 
upon any provision of the constitution relat- 
ing particularly to race or color. It is only 
the fifteenth amendment which makes special 
mention of that subject, in providing that the 
right of a citizen of the United States to vote 
shall not be denied or abridged on account of 
race or color. No other provision relates par- 
ticularly to the distinction of race or color. 
And as no question of voting is raised in this 
case, we have no concern with the fifteenth 
amendment. The question here is one of 
marrying, and there is nothing in the national 
constitution expressly forbidding a state from 
abridging the right of marrying, or indeed 
any right but that of voting, on account of 
race or color. The fifteenth amendment em- 
bodies the implication that a state may 
abridge any privileges of its citizens other 
than that of voting. No provision of the con- 
stitution relating particularly to the colored 
man as such has been violated by the state 
of Virginia in the prosecution, conviction, and 
imprisonment of this petitioner. If any con- 
stitutional provision has been violated at all, 
it is only some general provision relating to 
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the rights and privileges of citizens at large. 
Is it contended that the 1st section of the 
fourteenth amendment has been violated? 
That section declares that "all persons born in 
the United States are citizens of the United 
States and of the state wherein they reside," 
and provides that "no state shall make or en- 
force any law which shall abridge the privi- 
leges of citizens of the United States, nor de- 
ny to any person within its jurisdiction the 
€qual protection of the laws." This section, 
after declaring that all persons born in the 
United States shall be citizens (1) of the 
United States and (2) of the state wherein 
they reside, goes on in the same sentence to 
provide that no state shall abridge the privi- 
leges of citizens of the United States; but 
does not go on to forbid a state from abridg- 
ing the privileges of its own citizens. Leav- 
ing the matter of abridging the privileges of 
its own citizens to the discretion of each 
state, the section proceeds, in regard to the 
latter, only to provide that no state "shall 
deny to any person within its jurisdiction the 
equal protection of the laws." Thus it is 
seen that the fourteenth amendment itself 
classifies the privileges of citizens into those 
which they have as "citizens of the United 
States," and those which they have as "citi- 
zens of the state wherein they reside;" and 
this classification has been abundantly recog- 
nized, illustrated, and enforced by the su- 
preme court of the United States in numer- 
ous decisions. See Trustees of Dartmouth 
College y. Woodward, 4 Wheat. [17 U. S.] 
G29; Gibbons v. Oden, 9 "^Tieat. [22 U. S.] 
203; New York City v. Miln, 11 Pet. [36 U. 
S.] 133; Scott V. Sandford, 19 How. [60 U. S.] 
40-1-406, 580; License Tax Cases, 5 Wall. [72 
U. S.] 471; Paul v. Virginia, 8 Wall. [75 U. 
S.] ISO; U. S. V. Witt, 9 Wall. [76 U. S.] 41; 
The Slaughter House Cases, 16 Wall. [S3 U. 
S.] 36; U. S. V. Reese, 92 U. S. 214; and U. 
S. V. Ci-uikshank, Id. 542. See, also, Cor- 
field V. Coryell [Case No. 3,230]; U. S. v. Pe- 
tersburg Judges of Election [Id. 16,036]; and 
The Federalist, No. 45. 

The rights which a person has as a citizen 
of a state are those which pertain to him as 
a member of society, and which would be- 
long to him if his state were not a member 
of the American Union. Over these the states 
have the usual powei-s belonging to govern- 
ment; and these powers "extend to all ob- 
jects, which, in the ordinary course of af- 
fairs, concern the lives, liberties (privileges), 
and properties of the people; and of the in- 
ternal order, improvement, and prosperity of 
the state." The Federalist, No. 45. "The 
framers of the constitution did not intend to 
restrain the states in the regulation of theu* 
civil institutions, adopted for internal govern- 
ment, and the instrument they have given us 
is not to be so construed." Chief Justice Mar- 
shall, speaking specially of marriage, in the 
Dartmouth College Case, 4 Wheat. [17 U. S.] 
629. Their powers extend, of course, to the 
control of the domestic relations of all classes 
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of citizens of a state. On the other hand, the 
rights which a person has as a citizen of the 
United States are such as he has by virtue 
of his state being a member of the American 
Union under the provisions of our national 
constitution. For instance, a man is a citi- 
zen of a state by virtue of his being a native 
and resident there; but if he emigrates into 
another state he becomes at once a citizen 
there by operation of the provision of the con- 
stitution of the United States making him a 
citizen there; and he needs no special natu- 
ralization, which but for the constitution he 
would need to become such a citizen. Again, 
if a citizen of Virginia is allowed by her 
laws to carry on a business by paying a cer- 
tain tax, a citizen of Maryland who comes in- 
to Virginia and pays the tax is entitled under 
the national constitution to carry on the same 
business in Virginia. The Virginian carries 
on the business here by right of his state citi- 
zenship; the Marylander carries it on here 
by right of his national citizenship. In the 
Slaughter House Cases [supra], the supreme 
court of the United States had under review 
an act of the legislature of Louisiana incorpo- 
rating a company and confeiTing upon it the 
exclusive privilege of slaughtering animals 
within a defined area adjoining the city of 
New Orleans. Certain butchers of the vicin- 
ity, who were thus deprived of the privilege 
of exercising their trade in that area, as- 
sailed the charter as contrary to the provision 
of the fourteenth amendment of the national 
constitution quoted above. But the supreme 
court held that the privilege of butchering an- 
imals was of the class belonging to persons as 
citizens of their state, and not belonging to 
them as citizens of the United States. It 
therefore held that the legislative act abridg- 
ing this right of the New Orleans butchers, 
and confining it exclusively to a favored cor- 
poration, did not violate the fourteenth amend- 
ment or any law passed under it, and could 
not be the subject of relief by a federal court, 
however unjust the state law. 

In the light of this commentary, can it be 
intelligently contended that the laws of Vir- 
ginia relating to marriage are obnoxious to 
the fourteenth amendment? These laws are 
as follows: The 9th section of chapter 104 of 
the Code of Virginia provides that "no man 
shall man-y his mother, grandmotha-, step- 
mother, sister, daughter, granddaughter, half- 
sister, aunt, son's widow, wife's daughter or 
her grandmother or stepmother, brother's 
daughter or sister's daughter." The 10th 
section of the same chapter provides that no 
woman shall marry within degrees correla- 
tive with those defined in the 9th section. 
Among still other inhibitions of marriage, the 
same Code, in the 1st section of chapter 105, 
provides that "all marriages between a white 
person and a negro, and all marriages which 
are prohibited by law on account of either of 
the parties having a former wife or husband 
then living, shall be absolutely void, without 
any decree of divorce or other legal process." 
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The penal provisions are as follows: "If any 
person marry in violation of the 9th or 10th 
section of chapter 104 of the Code, he shall 
be confined in jail not more than six months, 
or fined not exceeding $500, at the discretion 
of the jury. Any white person who shall in- 
termarry with a negro, or any negro who 
shall intermarry with a white person, shall he 
confined in the penitentiary not less than two 
nor more than five years." ^rim. Kev. 1878, 
c. 8, §§ 3, 8. 

It is clear that I am hound by the authori- 
ties which have been cited to treat the privi- 
lege of marriage as belonging to the class 
which a person has as a member of society, 
and not to the class which he has by virtue 
of the state in which he resides being a mem- 
ber of the American Union. If Virginia were 
in the midocean or on the antipodal continent, 
her control over the rights and privileges of 
her citizens as members of soaety, including 
marriage, would be, no more certainly than 
now, unresti-ained by any provision of the na- 
tional constitution. The right to enact as 
law any one of the three prohibitions of mar- 
riage which have been quoted from the Code, 
as between her own citizens residing within 
her own territoiy, is as clear as the right to 
make the other two. With the propriety, 
policy, or justice, of such laws a court of the 
United States has nothing to do. As individ- 
ual citizens, their judges might possibly ques- 
tion the policy of such a state law, but as 
judicial officers they can only inquire what 
is the law. The fourteenth amendment gives 
no power to congress to interfere with the 
right of a state to regulate the domestic rela- 
tions of its own citizens, and if a state enact 
such laws as those which have been quoted, 
the federal courts must respect them as they 
stand, without inquiring into the reasons of 
them. However harsh a state law may be, 
they can only say, with Ulpian, "Hoc quidem 
perquam durum est, sed ita lex scripta est" 
The clause of the fourteenth amendment un- 
der review makes a further distinction. Aft- 
er declaring that no state shall make any law 
which shall abridge the privileges of citizens 
of tlie United States, it adds: "Nor deny to 
any person within its jurisdiction the equal 
protection of the laws." Here is a distinc- 
tion between citizens of the United States 
and "any persons," whether citizen or alien, 
residing or happening to be within the bor- 
ders of a state. The declaratory clause for- 
bids any abridgment of the rights of citizens 
of the United States. The remedial clause 
gives equal protection to all persons whatever 
while within a state's borders. The amend- 
ment does not provide that the privileges 
shall be equal, but it does provide that protec- 
tion shall be equal. It establishes equality 
between all persons in their right to protec- 
tion, but does not confer equality in the privi- 
leges they are to enjoy. It provides that 
whatever privileges the constitution and laws 
of the United States confer upon a citizen as 
a citizen of the United States shall be en- 



joyed without abridgment; and it provides 
that all persons within a state, whether a cit- 
izen of the United States, or of the states, or 
aliens, shall be equally protected by the Iaw& 
in whatever privileges, whether equal or not 
equal, they may have from the United States 
or from the state. However imequal their 
privileges respectively, yet a foreigner, a citi- 
zen of another American state, and a citizen 
of the state, shall have the benefit equally in 
tiie state of all remedial laws for the recovery 
of rights, and of all legal safeguards ordained 
for the protection of life, liberty, and prop- 
erty. 

I think it plain from tbis review that an 
equality of privileges is not enforced by the 
constitution upon a state in respect to its do- 
mestic laws, for the government of its own 
citizens as such, while they are within its ju- 
risdiction. But even if it did require an 
equality of privileges, I do not see any dis- 
crimination against either race in a pi-ovision 
of law forbidding any white or colored per- 
son from maiiTJng another of the opposite 
color of skin. If it forbids a colored person 
from marrying a white, it equally forbids a 
white person from marrying a colored. In 
its terms, and, for all I know, in its spirit,, 
the law is a prohibition put upon both races 
alike and equally. In the present case, the 
white party to the marriage is in imprison- 
ment as well as the colored person. I think 
it clear, therefore, that no provision of the- 
fourteenth amendment has been violated by 
the state of Virginia in its prosecution of this 
petitioner. It would seem to follow from 
this conclusion that no act of congress passed 
to enforce that amendment is violated; and I 
know of none that can be claimed to have 
been, unless it be the first section of the civil 
rights act of 1866, now section 1977 of the Re- 
vised Statutes, which provides that "all per- 
sons within the jurisdiction of the United 
States shall have the same right in every 
state to make and enforce contracts as is en- 
joyed by white citizens, and shall be subject 
to like punishments," etc. As to punish- 
ments, I have just shown that the penalty of 
the state law is denounced equally and alike 
ujton the white and colored persons who con- 
tract the illegal marriage with each other. 
As to rights, this is a law for the enforcement 
of that clause of the fourteentli amendment 
which requires a state to give the equal pro- 
tection of the laws to all persons within its 
borders. All are permitted to make and en- 
force contracts; not, indeed, any sort of con- 
tracts which they may see fit to make, e. g.^ 
polygamous or incestuous contracts of mar- 
riage, or usurious contracts for money; but 
such contracts as are lawful. It is for a 
state and for congress, each within its re- 
spective sphere of constitutional authority, 
to say what shall be lawful contracts, and it 
is only such as are legal that can be made, 
and enforced within the state by "all persons 
within the jurisdiction of the United States." 
Provided the state law does not abridge a 
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right which a person has in his character of a 
citizen of the United States, of which mar- 
riage, as we have seen, is not one, the state 
may declare at will what contracts are and 
what are not legal within its jurisdiction, and 
section 1977 confers the right of enforcing 
only such contracts as are legal. 

Congress has made no law relating to mar- 
riage. It has not, simply because it has no 
constitutional power to make laws affecting 
the domestic relations and regulating the so- 
cial intercoui-se of the citizens of a state. If 
it were to make such a law for the states, 
that law would he unconstitutional, and the 
federal courts would not hesitate to declare it 
so. It is the state which is endowed with 
the sovereign power of making such laws, 
and therefore only those contracts of mar- 
riage Uiat are legal under state laws can he 
enforced or enjoyed within the jurisdiction of 
the state. All this has been said on the hy- 
pothesis tliat the contract of marriage is sub- 
ject, like pecuniary contracts, to the operation 
of section 1977. But mai-riage is more than 
a contract. It may be entered into at the 
will of competent parties, but it cannot, as 
other contracts may, be released at their will. 
Xor can its terms be shaped at their will; 
it cannot be for so many years and then 
cease, for it must be "until death us do part;" 
it cannot be entered into with one or more of 
the opposite sex at pleasure, but must be 
with one onlj', for the joint lives; it cannot be 
confined in effect to a single territorial juris- 
diction, but has the same effect all over the 
world, so far as permitted by the law of each 
state or nation. It is plain, therefore, that 
marriage is not, in many of its qualities, of 
the class of contracts contemplated by sec- 
tion 1977 of the Revised Statutes; and in 
the Daitmouth College Case, 4 Wheat. [17 U. 
S.] G29, it was held by the supreme coiU"t of 
the United States that the clause of article 1, 
section 10, of the national constitution, for- 
bidding a state from passing any law impair- 
ing '"the obligation of contracts," does not 
embrace marriage, it never having been in- 
tended to forbid a state legislature to pass an 
act of divorce or an act confen*ing power up- 
on slate courts to gi-ant decrees of divorce; 
the supreme court being of opinion that the 
conti-acts contemplated by the clause were 
only such as relate to property or pecuniary 
values. 1 IMinor, Inst. 275. Thus we see, 
from another point of view, that marriage is 
not one of the "privileges" in regard to which 
the national constitution and congress can re- 
strict the power of the states. 

It is clear, on the whole, that section 1977 is 
not violated by the man-iage laws of Virginia, 
and I know of no other act of congress that 
has been, considering the petitioner and his 
consort as citizens of Virginia, and treating 
their ease as if the marriage had been entered 
into in this state. But this marriage was not 
entered into here. The parties to it went to 
the District of Columbia for the purpose of 
contracting it; did there contract it, and re- 



turned to reside and cohabit together in this 
state. Yet this is not the case of citizens of 
another state, lawfully married in that dom 
icile, afterward migi-ating thence in gooo 
faith into this state. If this petitioner had 
been born a citizen of the District of Colum- 
bia, and had there married a white woman 
in conformity to the laws of that jurisdiction, 
and had afterward migrated with his lawful 
wife to Virginia, and had been, after becom- 
ing thus domiciled here, prosecuted under 
that provision of the law of Virginia -which 
has been quoted, and convicted and impris- 
oned, and had filed his petition here, prayjng 
for an inquiry into the cause of his detention 
in prison, the cause presented would have 
been essentially different from that actually 
under consideration. Then the question would 
have been whether such citizeais of another 
state could claim here the protection of the 
2d section of the 4th article of the national 
constitution. This section deelai-es that "the 
citizens of each state shall be entitled to all 
privileges and immunities of citizens in the 
several states." At first blush it would seem 
that this provision would give a citizen of the 
District of Columbia, lawfully married as a 
citizen there, and af terwai-d domiciliating here, 
the right to reside here under that marriage. 
But even in such a ease the supreme court 
has decided otherwise. That such a citizen 
would have a right of transit with his wife 
through Virginia, and of temporary stoppage, 
and of can-ying on any business here not re- 
quiring residence, may be conceded, because 
those are privileges following a citizen of the 
United States, as given by the section of the 
constitution just quoted, and by the clause of 
the fourteenth amendment previously consid- 
ered. But it is equally true that such a citi- 
zen could not, by becoming a citizen of Vir- 
ginia, bring here the privilege of exercising 
as such, a right legally enjoyed in the District 
but not given here. In the case of Paul v. 
Virginia, 8 Wall. [75 U. S.] ISO, the supreme 
com-t of the United States held that "special 
privileges enjoyed by citizens in their own 
states are not secured to them in other states" 
by the provision of the -ith article of the con- 
stitution which has been quoted. Reviewing 
its decision in Bank of Augusta v. Earle, 13 
Pet. [38 U. S.] 586, the court said that it was 
never intended by this provision to give to 
citizens from another state higher and great- 
er privileges in any state than are enjoyed 
by citizens of that state; that it "was not 
intended by the provision to give to laws of 
one state any operation in other states; that 
they can have no such operation except by the 
permission, express or implied, of those states; 
and that the special privileges which they 
confer must be enjoyed at home, unless the 
assent of other states to their enjoyment 
therein be given." Pages ISO, 181, 8 Wall. 
[75 U. S.]. The provision of the constitution 
in question refers to the privileges given in 
the state into which the citizen goes, and 
not to those given in the state from which ne 
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comes. And so, even if this petitioner liad 
been a citizen of anotlier state, lawfully mar- 
ried thei-e, and had come here bringing liis 
wife, intending to live here in a condition of 
matrimony forbidden by our laws, he could 
not claim the protection of the national con- 
stitution, or of any law of congress in thus 
violating our laws. But the case of the peti- 
tioner is weaker than that just supposed. He 
and his consort were citizens of Virginia. 
They went abroad to be married in evasion 
of her laws, and they returned to cohabit to- 
gether here in violation of them. The mar- 
riage cei-tificate gives Virginia as the peti- 
tioner's residence, and his going to the Dis- 
trict of Columbia was plainly an act in fi-aud- 
em legis domesticae. The question whether 
a marriage illegal at home, and contracted 
in anotlier place, to which the parties had 
gone in intentional evasion of the domestic 
law, should be treated as valid by the home 
state on their resuming residence within it 
has been much discussed by learned jui'is- 
consults, such as Burge, Huber, Savigne, 
Pothier, Lord Mansfield, Lord Campbell, Lord 
Cranworth, Story, Kent, Wharton, and oth- 
ei-s, whose opinions have been divided. But 
the question thus discussed has supposed the 
non-existence of punitive law in the home 
state. It has been on the question whether 
the courts of the home state should, in the ab- 
sence of statutory law, treat the marriage as 
valid In comily to the state where it was con- 
tracted; all writers conceding to the home 
state the power of adopting punitive laws 
forbidding the privilege of cohabitation at 
will. For I thinU I do not go too far when I 
assert it as a principle now well settled, that 
a "state may follow its citizens abroad and 
attach to acts done there the same conse- 
quences as if done at home; and that though 
the law of the place of a marriage may de- 
termine its forms and regularity, yet the law 
of the domicile of the parties must decide 
whether the contract was one which might 
be lawfully made;" and this unquestionably 
is the rule in regard to marriages polygamous, 
incestuous, and contrary to public policy. 
Our own court of appeals has so decided in 
Kinney v. Com., 2 Va. Law J. 632, following 
the English house of lords in the case of 
Brook V. Brook, 9 H. L. Cas. 193. So also 
have the supreme courts of North Carolina, 
South Carolina, and Louisiana, in "Williams v. 
Oates, 5 Ired. 53S; State v. Kennedy, 76 N. 
C. 251; State v. Ross, Id. 242, and Cent. Law 
J., April, 1877 [4 Cent. Law J. 392], and Dupre 
V. Boulai'd, 10 La. Ann. 411. But the su- 
preme court of Massachusetts, in Medway v. 
Needham, 16 IMass. 157, and that of Ken- 
tucky, in Stevenson v. Gray, 17 B. Mon. 192, 
have decided contrariwise. The question can 
no longer be treated as open, however, in 
Virginia, whose legislature has- recently, in 
the criminal revisal ,of March 14, 1878 (chap- 
ter 7, § 3), declared that: *'If any person, resi- 
dent in this state and within the degrees of 
relationship mentioned in the 9th and 10th 



sections of chapter 104 of the Code, or any 
white person and negro shall go out of the 
state for the purpose of being married, and 
with the intention of returning, and be mar- 
ried out of it, and afterward return to and re- 
side in it, cohabiting as man and wife, they 
shall be as guilty, and be punished, as if the 
marriage had been in this state." 

Now there are many illegal marriages other 
than those named in the foregoing penal sec- 
tion, of which, though illegal here, Virginia 
takes no notice if contracted without her ju- 
risdiction. The ordinaiy "runaway matches" 
so frequent in this country, and those known 
as "Gretna Green" marriages in England, are 
not placed in either country under the ban of 
annulling or penal statutes, but, on the prin- 
ciple of interstate comity, are allowed to 
stand good. It is only marriages which are 
polygamous, incestuous, or contrai-y to public 
policy which are made the subject of penal 
enactments, such as that of the 3d section of 
chapter 7 of our Criminal Revision, just 
given. This petitioner is here, not as a citi- 
zen of the District of Columbia, to which he 
went to be married in evasion of the laws of 
Virginia, but as a citizen of Virginia amena- 
ble to her laws. He is here in that character 
only, and has brought back no other right in 
regard to the marriage which he made abroad 
than he took away. He cannot bring the 
marriage privileges of a citizen of the Dis- 
trict of Columbia any more than he could 
those of a citizen of Utah, into Vh-ginia, in 
violation of her laws. It was competent for 
the state of Virginia, so far as there is any- 
thing in the constitution and laws of the 
United States to prevent, to enact the law 
just quoted under which the petitioner was 
convicted, and, therefore, his case is beyond 
relief from a federal court I know it is 
claimed that the provision of the 4th article 
of the national constitution, which requires 
each state to "give full faith and credit to the 
public acts, records, and judicial proceedings 
of the other states," has an important bearing 
on the present case. I have already abund- 
antly shown that it cannot have the effect of 
making the laws of one state the laws of an- 
other. It is doubtful whether the marriage 
certificate of a clergyman or magistrate is a 
"public" record in the meaning of this provi- 
sion of the constitution. But whether it be 
or not, the clause in question could only go to 
the extent of rendering indisputable the fact 
of the marriage and of its legality in the place 
of conti-act. To give to public records "full 
faith and credit, is to attribute to them posi- 
tive and absolute verity, so that they cannot 
be contradicted, or the truth of them be de- 
nied any more than in the state where they 
originated." Story, Const § 1310. "A court 
is bound to take judicial notice of the public 
records of another state." Owings v. Hull, 
9 Pet [34 U. S.] 627. "A judgment in one 
state is a judgment in another, only so far 
as to preclude inquiry as to the merits of the 
subject-matter of the original judgment." 
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lIcElmoyle t. Cohen, 13 Pet. [38 U. S.] 312. 
So that a money judgment obtained in the 
comts of another state is not a judgment 
here, hut only a chose in action, requiring to 
he specially sued upon in this state. A pub- 
lic record cei-tifying a marriage to have been 
legally eonti-aeted and valid there, though in- 
disputable proof here of those two facts yet 
does not convert the fact of validity there in- 
to validity here, contrary to the express local 
law. It has never been pretended that the 
laws of a state can, by the acts of individu- 
als, be subordinated within its own jurisdic- 
tion to the laws established by another state. 
A citizen of Virginia may go to the federal 
District of Columbia, or to the federal terri- 
toi-y of Utah, and be married there in con- 
formity to the local laws, and may remain 
there as a resident and citizen with impunity. 
But if his object in going was to evade the 
laws of Virginia, and if, after marriage, he 
returns here and remains in a condition of 
matrimony forbidden by our laws, the certifi- 
cate of his marriage in the District or tei-ri- 
toiy, in conformity to its laws, wiil have no 
other value here than as indisputable proof 
of his violation of our laws. 

On the whole, I am of opinion that the law 
of Virginia, under which this petitioner is de- 
tained in prison by the state, does not violate 
the constitution or any law of the United 
States; and that I have, consequently, no ju- 
risdiction to grant the relief for which the 
petitioner prays. The writ of habeas corpus 
is denied. 
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KINNEY V. ALLEN et al. 

^^■.^rP^' ^""^.T- ^«P- f^'- S-> 258: 1 Hughes, 
lOG; Cox, JIanual Trade-Marii Cas. 311; 23 
Int. Rev. Rec. 22i.] 

Circuit Court, E. D. Virginia. May, 1877. 

Thade-Maeks— Nd-Mekical Symbol. 

1. The numerical symbol %, printed in large, 
hold, red characters, in a certain form and style, 
had been used since 1873 by the complainant as 
one of his trade-marlvs on the packages and 
boxes of eertam classes of cigarettes manufac- 
tured by him, and was registered in the United 
btates patent office, in June. 1875. This svm- 
hol was ongmally employed to indicate tlie idea 
that the cigarettes were composed of two liinds 
of tobacco in the proportiou of half and half; 
but except so far as it indicates this idea, which 
it does not really express, it is a merely arbi- 
trary device. 

2. On a bill brought to enjoin against anoth- 
er's use of this symbol: Held, that the complain- 
ant had not a right to the exclusive use of the 
numerical character V2, written in any ordinary 
manner; but that he had a right to the exclu- 
sive use of it in the particular form, size, color, 
and style in which he had used and registered it. 

[Cited in N. K. Fairbank Co. v. Central Lard 

Co., m Fed. 136.] 
[Cited in Lawrence Manuf'g Co. v. Lowell 

Hosiery Mills. 129 Mass. 327.] 
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In equity. This was a suit [against Allen 
& Co.] to restrain the infringement of a trade- 
mark. The trade-mark consisted of a repre- 
sentation of one-half, and had been duly reg- 
istered in the patent office of the United 
States, pui-suant to the Revised Statutes. 
The following is a fac-simile of it as shown 
by the proofs: 




Cox & Cos, for complainant. 

The defence relied upon are as follows: 
(1.) That the symbol is not a trade-mai-k be- 
cause it is composed of numerals. (2.) That 
the symbol is not a trade-mark because it is 
descriptive. (3.) That, even if the symbol is 
a trade-mark, it has not been infi-inged, be- 
cause the respondents' labels as wholes are 
entirely unlike complainant's. 

1. A numeral or numei-als may be used for 
a ti:ade-mark. That a word or words may be 
employed as a ti-ade-mark has long been set- 
tled law. It is submitted that it necessarily 
follows that a numeral or numerals may be. 
A word is the expression of a concept or idea. 
The word "ten" and the numeral 10 are es- 
sentially the same as vehicles of a concept. 
They ai*e unlike only as "idem" and "same" 
are unliJie. "1805 Brandy" would not be sus- 
tained for the same reason that "Eighteen 
Hundred and Five Brandy" would not; be- 
cause both would necessarily express a fact 
eoncei-ning the date of production of the aiti- 
cle. But "Five Fifty-Five Brandy" would be 
good in law^ and for the same reason "555 
Bi-andy" would, it is submitted, be open to 
no objection. And, it may be added, if a 
manufacturer used "555" for one quality, 
"666" for another, and "777" for a third, they 
would all be equally valid as arbititn-y ex- 
pressions of an idea. As far as any principle 
is involved, therefore, there is no difference 
between numerals and words. The adjudged 
cases are to the effect that numei-als may be 
employed as ti-ade-marks. Gillott v. Ester- 
brook, 47 Barb. 455; Dawes & Fanning Case, 
Dee. Com. Pat. 1872. 

2. The symbol as used by the complainant 
is not desci-iptive. The evidence shows that 
it has been used upon cigai-ettes made of two 
and three kinds of tobacco. Its office is the 
same as that of any other brand or ti-ade- 
mark. The complainant manufactures a "St. 
James," which is made of one kind or mix- 
tm-e of tobacco; a "Caporal," which is made 
of another kind or mixture; and "Alexis," * 
which is made of another kind or mixture, 
and so on. One of the incidental qualities of 
each of these different designations is that it 
signifies a particular kind of tobacco or mix- 
ture. "St. James" has been applied to a cig- 
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arette of perique; "Caporal" to a cigarette of 
perique and Virginia; and "Alexis" to a dg- 
arette of other tobaccos. Because these terms 
have been so applied, and have, when used on 
cigarettes of Kinney's manufacture, a distinct 
and indisputable reference to the ingredients 
of which the cigarettes are composed, they 
are none the less valid trade-marks. Because 
"St, James" has been invariably and continu- 
ously used on perique cigarettes by Kinney, 
and, as used by him, is synonymous with 
perique, it by no means follows that others 
may use "St James" iipon perique cigarettes. 
In brief, "St. James" does not mean simply 
perique cigarettes, but perique cigarettes 
made by Kinney, and any use of the word 
"St. James*' in connection with cigarettes is a 
representation that they are (1) made of 
perique, and (2) made by Kinney. If, then, 
it be conceded that the symbol of one-half, as 
used by the complainant, has been invariably 
applied to cigarettes made of mixed tobacco, 
it is not a sequitur that the respondents have 
a right to use it. In contemplation of law, 
upon such an assumption, the particular sym- 
bol means (1) cigarettes made of mixed tobac- 
co, and (2) cigarettes made by Kinney. It is 
confidently submitted, therefore, that any de- 
fence based on the circumstances that the 
mark may have been used only upon ciga- 
rettes made of mixed tobacco, is without 
force. 

The material inquiry then becomes, is the 
red symbol V2> arranged as shown, descrip- 
tive? The adjudged cases establish that a 
word is not a ti-ade-mark, on account of its 
being descriptive, only when it is such by 
Veason of its etymological relation to the arti- 
cle in connection with which it is employed. 
To be descriptive it must point directly to 
some quality or propei'ty of the goods. It 
must be an intelligible statement of a fact. 
It must communicate from its etymological 
nature, not by association or inferentially, 
some truth concei'ning the goods. Either this, 
or it must have come to be descriptive by 
public use as a term of art or trade. Thus 
"Navy" as applied to tobacco, and "Pig" as 
applied to iron, are descriptive terms 'by rea- 
son of common use. Both were once valid 
trade-marks, and yet both were originally 
used just as the symbol % is alleged to have 
been used by the complainant. The originat- 
or of pig iron made an article of particular 
properties. The term was arbitrarily applied, 
but fell into general use, and so became de- 
scriptive. Perhaps a century hence a red 
one-half will be equally descriptive; but to- 
day it is just where the term "Pig" was when 
it was first used by its originator, and pointed 
to his production of iron. The symbol, as 
used by the complainant, has in itself no 
meaning whatever. What does it mean to 
the court when it is observed on a package of 
cigarettes? It is absolutely meaningless. 
The sole conception is that it is a symbol de- 
noting one-half. Nothing beyond this is com- 
municated to the mind. Everything else is 
14fed,cas. — 39 
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conjecture. It may relate to price, or to in- 
gredients, or to size, or to quality. It may 
mean that half the cigarettes are of one kind, 
and half of another, or that half -rate tobacco 
is used. It may mean any or all of these, and 
meaning any or all, it is jiot descriptive. It 
signifies a fact only at most, when tliere is 
one-half of something, but what that some- 
thing may be it does not and cannot denote. 
As a consequence, it is not in any right sense 
descriptive. It is not a synonym of "mixed," 
and can only become such by common use. 
It may mean mixed on Kinney's goods, just 
as "St. James" means perique, but it does 
not, apart from Kinney's use of it, mean any- 
thing. It is, in brief, an arbitrary sign or 
mark used to denote a particular class of 
goods made by a particular person. It is a 
trade-mark. 

3. But it is urged that even if the symbol 
is a trade-mark, it has not been infringed, 
because the respondents' labels as wholes are 
entirely unlike complainant's. There is no 
contention on the part of the complainant, 
that the labels as wholes are so nearly sim- 
ilar as to be likely to be mistaken. The case 
is pm-ely a trade-mai-k case, the infringement 
consisting in the application of that which 
complainant insists is used to distinguish his 
goods, as a specific mark or symbol. . In re- 
spect of infringement, it is said by the su- 
preme court of the United States, in the case 
of Canal Co. v. Clark, 13 Wall. [SO U. S.] 311: 
"The first appropriator of a name or device, 
pointing to his ownership, or which by being 
associated with articles of trade, has acquired 
an understood reference to the originator or 
manufacturer of the articles, is injured when 
another adopts the same mark or device for 
similar articles, because such adoption is in 
effect representing falsely that the produc- 
tions of the latter are those of the former." 
The language of the statute is: "Any person 
who shall reproduce, counterfeit, copy, or imi- 
tate any recorded trade-mark, and affix the 
same to goods of substantially the same de- 
scriptive properties, shall be liable to an ac- 
tion," etc. There can be no doubt, ther-efore, 
that the question of whether the labels are 
generally similar is immaterial. The dis- 
tinctions of the present case are unquestion- 
ably nice, but it is thought that a critical ex- 
amination must necessarily lead to the con- 
clusion that the law is with the complainant. 

John O, Steger, for respondents. 

The complainant testifies that he has used 
the figures "W on two brands of his cig- 
arettes, the "St. James" and the "Caporal," 
as early as June, 1871, and the fact is not de- 
nied. He further testifies that he so used 
them as a trade-mark. This is denied, and is 
clearly disproved by the evidence. The com- 
plainant commenced using the Turkish cap 
and the "W on the same day for a particular 
purpose, and that was, to mark a particular 
kmd of goods. That the "St. James" and the 
"St. James y^" were commenced about the 
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same time, but the "St. James" was the first. 
The "St. James" cigarettes were made of 
perique tobacco, and the "St. James %" were 
made of one-half perique, and one-half Tm-k- 
ish. Upon each of these brands the com- 
plainant atfixed a label containing the words 
"St. James," and his name, and also, his un- 
questioned ti-ade-mark, the Turkish cap. If 
the "1^" was designed by him to designate 
the origin or ownership of the article, what 
reason was there for afiixing it upon a label 
Avhich alreadj'' had two trade-marks upon it 
and also his own name? On the other hand, 
if he designed to make another kind of cigar- 
ette, composed one-half of perique and the 
other half of some other kind of tobacco, 
it would be appropriate, convenient, and 
economical to use the "St. James" label, and 
distinguish the aifference in the cigarettes by 
the figures "i^," meaning thereby that the 
cigarettes thus mai-ked contained only % 
perique tobacco. The "Caporal" cigarettes 
were made of Turkish and Virginia tobacco; 
the "Oaporal i^" were made of Turkish, 
Virginia, and perique, in what proportions 
we are not informed, but it is fair to pre- 
sume that they contained y^, of Turkish and" 
Virginia, and % of perique, as "Oaporal" 
was of Turkish and Virginia. Every bos 
and package of cigarettes made by the com- 
plainant informed the trade that the Turk- 
ish cap was his trade-mark, and his show- 
cards and price lists, which were disti'ibuted 
to dealers, showed the composition of his va- 
rious brands of cigarettes, and in some in- 
stances informed them that the "cap" was 
his trade-mark, and he never in any way 
whatever, informed the trade that the "i^" 
was claimed by him as a trade-mark, al- 
though he had already sued several persons 
for violating it. And it was the understand- 
ing of the trade that he affixed the ^ on the 
St. James and Caporal simply to designate 
that the cigarettes thus marked contained 
only one-half of the same tobacco as the 
cigarettes marked "St. James" and "Capo- 
ral." The complainant never used the % ex- 
cept upon cigarettes made of mixed tobac- 
cos. He made other cigarettes of mixed to- 
baccos, for which he had different names and 
different labels, upon which he did not put 
the y^, for the simple reason that it was not 
neeessaiy to do so to distinguish them. But 
when he used the same labels for different 
kinds of cigarettes it was necessary to dis- 
tinguish them. 

The complainant did not originally intend to 
use the "W' as a tiude-mark, but only to 
distinguish one brand of "St. James" from 
another, and one brand of "Caporal" from 
another. If he did, how can it be explained 
that although the % was imitated and used 
by other manufacturers for four years past, 
he did not register it sooner or take any 
steps to inform the trade that it was his 
trade-mark, as he did with regard to the 
Turkish cap and his other trade-marks? 
Nor will it avail him to urge, that on the 8th 



of June, 1875, he certainly did avow that in- 
tention, and from that time he is entitled to 
it as a trade-mark. For at that time, ac- 
cording to his own depositions, it was used 
by other manufacturers to distinguish their 
various bx'ands of cigarettes, whom he had 
sued or was then suing for its infringement, 
and it had become known to the truvie as a 
mark indicating the composition or kind of 
cigarette, and not as indicating origin or 
ownership. Even if the figures y^ could be 
exclusively appropriated as a trade- mark, the 
complainant has not so used them, and can- 
not now, claim them as such. In the leading 
case of Amoskeag Manuf'g Co. v. Spear, 2 
Sandf. 599, it was held "that no one has an 
exclusive right to the use of any words, let- 
tors, figures, or symbols, which have no re- 
lation to origin or ownership of the goods, 
but are only meant to indicate their name 
or quality. No one can appropriate a sign 
or symbol which, from the nature of the fact 
which it is used to signify, others may em- 
ploy with equal truth, and therefore have 
an equal right to employ for the same pur- 
pose." This ease has been recognized and 
followed in numex'ous cases ever since the 
decision was rendered in 1849. It was ex- 
pressly approved in Canal Co. v. Clark, ]3 
Wall. [80 U. S.] 311; Burke v. Cassin, 45 Cal. 
4G7; Town v. Stetson, 5 Abb. Pr. (N. S.) 218; 
Stokes V. Landgraff, 17 Barb. 60S; Caswell 
V. Davis, 58 N. Y. 223; Taylor v. Gillies, 59 
N. Y. 331; Wolfe v. Goulard, 18 How. Pr. 
til; Choynski v. Cohen, 39 Cal. 501; Falkin- 
biirg V. Lucy, 35 Cal. 52; Canal Co. v. Clark, 
13 Wall. [SO U. S.] 311; Glen & Hall Manuf'g 
Co. V. Hall, 6 Lans. 158; Cor win v. Daly, 7 
Bosw. 222; Boardman v. Meriden Britannia 
Co., 35 Conn. 402; Gillott v. Esterbrook, 47 
Barb- 455. 
The bill should be dismissed with costs. 

HUGHES, District Judge. The complain- 
ant is a manufacturer in NeAV York of cigar- 
ettes of several varieties, which are in very 
popular use. On certain classes of the pack- 
ages and boxes in w^hich he makes them up 
for market he places, amongst other trade- 
marks, an Eastern fez, surrounded by rays 
of light; and also the numerical symbol y.^, 
printed in bold characters, in red color, with 
the bar between the two figures oblique and 
nearly upright; with the figure 1 elevated on 
the left; with the figure 2 depressed on the 
right; the symbol as a whole being of such 
size that the circumference of a circle hav- 
ing a radius of five-eighths of an inch will 
just include all of its points. This character 
of % as just described has been used by the 
complainant on certain of his cigarettes 
since lS73, and he applied for its registra- 
tion in the patent office of the United States 
in May, 1875. 

Shortly before this last-named date, that 
is to say, in April, 1875, the respondents be- 
gan to manufacture cigarettes in Richmond 
similar to those of the complainant, and to 
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put some classes of tliem up for market in 
packages and boxes similar to those used by 
the complainant, and to stamp some of the 
boxes and packages, amongst other devices, 
with this same numerical character y^ in 
broad, scarlet, red color, with the dividing 
bar oblique and nearly upright, and of size 
identical with the same character as used 
by the complainant. The latter complains 
that this is an infringement oi' his right to 
the exclusive use of this trade-mark, and 
files his bill praying for a perpetual injunc- 
tion forbidding the use of it by the respond- 
ents. It would seem that the original idea 
of the complainant in using this character % 
on certain of his wares, was to indicate that 
the cigarettes stamped with it were made 
up of two kinds of tobacco, in the propor- 
tion of half-and-half. The numerical char- 
a.cter does not express such an idea; it is 
not the term which a person accustomed to 
the use of accurate language'would employ 
for the purpose of expressing it; but yet it 
must be admitted that it does in some sort 
indicate the idea, and is not an absolutely 
arbitrary symbol. It is only because of the 
fact that the character does indicate the idea 
of half-and-half, but does not express it, 
that any confusion attends this case. If the 
use by the complainant of the numerical 
character % was absolutely arbitrary, there 
could be no question of his exclusive right 
to use it stamped in any form upon his 
goods. But where, on the other hand, a 
-J character or word is the one in general use 
S for describing the quality or kind of goods 
/' on which it is placed, the books are full of 
authorities showing that such character or 
word ordinarily used cannot be appropriated 
by any one manufacturer, and that the most 
he can acquire by long usage, or by statu- 
^ tory registration, is the right of using the 
character or word printed or painted in 
some special form not in ordinary use. The 
. cases reported on this head are so numerous 
and emphatic that it' is needless to cite them. 
There are, therefore, but two questions 
arising in the present case as to this numeri- 
cal character y^,. 

1. The first is, its use by the complainant 
being in a critical sense mei*ely arbitrary, 
as only indicating but not expressing the 
idea of half-and-half, but not absolutely ar- 
bitrary in a popular sense, — whether or not 
complainant has a right to an injunction pro- 
hibiting the use by others of the Character 
in any form on wares similar to his own. 
On the genei-al principle that exclusive priv- 
ilege, in prejudice of general right, ought 
not to be upheld in cases of nicety and 
doubt, I think it most proper not to grant a 
general injunction. 

2. The next question is, whether the com- 
plainant has a right to the exclusive use of 
this trade-mark in the' form, size, color, and 
style, in which he has used it upon his 
wares since 1873, and in which he registered 
it in 1875. Upon the authority of cases nu- 
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merously reported, and upon principles well 
established, I decide that he has such a 
right, and will so decree, and will insert in 
the decree an imprint of the character y^ in 
the form, size, color, and style, in which an 
exclusive use upon his cigarettes is affirmed 
to the complainant 
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KliNNEY V. CONSOUDATED VA. MIN. CO. 
et al. 
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Circuit Court. D. California. Nov. 1. 1877. 

Mining Latvs axd Claims — Decbeb without Al- 
legations TO Support It — Mistakes por and 

AGAINST GrRANTOR — UNSTAMPED CONVEYANCES 

AND Subsequent Stamped Conveyances — Un- 
stamped Conveyance Repudiated — Equity — 
Conveyance to Defkaud Creditors — Equity 
— Inferential or Argumentative Pleading — 
Conscious Ignor.ince — Mistake, TV hex Cor- 
rected in Equity — Negligence — Mistake — 
Laches — Mistake — Statu Quo — Effect of 
Conveyance, Pendente Lite, without Actual 
Notice of Prior Unstamped Deeds — Parol 
Conveyance op a Mining Claim Valid— The 
Utah Statute of Conveyance— No Mistake. 

1. Where a mining claim is made and actually 
possessed and worlied for several years, the 
claim and location being generally recognized as 
valid by the miners in the vicinity, the title of 
the claimant is good, even though the location 
may not have been originally made in strict ac- 
cordance with the mining rules in force at the 
time, especially so afe between the co-claimants 
and their grantees. 

2. Where, in an action under the statute of 
Nevada, by a portion of the owners in posses- 
sion of a mining claim against parties out of 
possession, to determine an adverse claim on a 
complaint alleging only title and possesBion in 
plaintiffs, and the adverse claim of defendants, 
a decree had been rendered in favor of the com- 
plainants; and at a subsequent term of the 
court, without further intermediate proceedings, 
a supplemental decree was entered, purporting to 
be by consent, adjudging the title to the nortii 
twenty feet to be in two of the plaintiffs, and 
that tiie title to the remaining portion of the 
claim remained in all the plaintiffs, according to 
their respective rights: B.e\tt, that the supple- 
mental decree is void, as a decree of the com't, 
on the grounds: 1. That there are no alle- 
gation in the jileadings or record upon ^\-)iich 
to base it; 2. That it was made after the rights 
of the parties had been adjudicated, and the case 
had been fully ended, and the term of the court 
thereafter finally adjourned; 3, That a portion 
of the co-owners were not parties to the proceed- 
ing, and their interests could not be affected. 

3. Such supplemental decree, where treated as 
valid, and subsequently acquiesced in for several 
years by the parties interested, may possibly be 
regarded as written evidence of an agreement 
to partition upon the terms specified in the de- 
cree. 

4. Kinney, the principal plaintiff in the case, 
since said decree; and Kinney and the defend- 
ants in this case in the transaction now in ques- 
tion, having acted upon the hypothesis that 
twenty feet were set off to Kinney and Wdton 



1 [Reported by ij. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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in severalty, by said supplemental decree, with- 
out any mistake of fact on Kinney's part, and 
this being the only hypothesis upon which de- 
rendants can obtain all the interest in said mine, 
which they have purchased from Elinney and 
his grantees, and paid for, equity requires that 
the court should act upon the same hypothesis, 
arid there is no such mistake as a court of equity 
will correct. 

5. If a party, in making a conveyance of one 
part of a mining claim, makes a mistake against 
himself as to the amount conveyed, and in anoth- 
er part of the same conveyance makes a mistake 
in his favor of a corresponding amount in another 
portion of the same mine, and the grantee ob- 
tains no more in the aggregate than he purchased 
and paid for, the equities are eqiial, and a court 
of equity will not, on the application of the gran- 
tor, reform the conveyance by correcting the mis- 
take against him, to the injury of the other par- 
ty upon the entire transaction, 

6. Where a. party, while the acts of congress 
requiring conveyances to be stamped are in force, 
makes a conveyance without affixing a stamp 
thereto, and the grantee in such unstamped con- 
veyance conveys subsequently by deed, duly 
stamped and in all respects valid, the grantee un- 
der the deed properly stamped takes the title 
unaffected by the failure to stamp the prior deed. 

7. Where K. conveyed interests in a mining 
claim to W. and M., respectively, by unstamped 
conveyances, who afterward conveyed the same 
■to 0. by conveyances good in form; and K. aft- 
erward conveyed his remaining interest to C, 
and then filed a bill in equity against C. to cor- 
rect an alleged mistake in the latter conveyance, 
on the ground that he conveyed more than was in- 
tended; and in order to make out the mistake it 
is necessary to repudiate his former unstamped 
conveyances to W. and M., a court of equity 
will not correct the mistake in order to allow him 
to avail himself of the advantages to result from 
repudiating his prior unstamped conveyances. 
Equity requires that he should make good his 
prior void conveyances, and he who asks equity 
must do equity. 

8. A conveyance given for the purpose of put- 
ting property beyond the reach of creditors is 
fraudulent, and a court of equity will leave the 
parties where it finds them. It will refuse the 
fraudulent grantor any relief founded upon the 
idea that tiiie grantee holds the property thus 
fraudulently conveyed in trust for his benefit; 
and no such trust \\'ill be recognized in equity for 
the purpose of working out a mistake, to serve as 
the foundation for reforming a subsequent con- 
veyance from the grantor to parties taking 
through the fraudulent grantee, without notice 
of the fraud, and holding the property fraudulent- 
ly conveyed. 

9. Inferential or argumentative pleading is in- 
admissible. A fact can only be put in issue by 
a direct allegation in such form that the other 
party can take issue directly ujion it. 

10. Where parties deal with each other with 
the knowledge, and in view of the fact, that some- 
thing is uncertain as to the amomit or condition 
of the subject-matter of their dealings, and the 
contract relating thereto is in'-the form intended, 
there is no ground for correcting a mistake in a 
court of equity, if it should finally turn out that 
one has intervened. 

11. Relief on the ground of mistake in eases 
of written instruments will only be granted where 
tbcre is a plain mistake clearly made out by sat- 
isfactory proofs. 

12. Mi.'^tnke. to be av.Tilable in eqttity, must not 
luivc aristni fr(»ni negligence where the means of 
knowlo'lgo are clearly accessible. The party 
c.nii'i'aiiiirg must have exercised at least the de- 
g.v'v- oT dJJIgoiu-e wliich may be fairly expected 
f/. ; , ., !. . i)i;;!b.-> ]irr.-N<)!i. 



13. Where a party desires relief in equity on 
the ground of mistake, he must act promptly on 
discovery of the mistake, or he will be regarded 
as waiving the objection, and be bound by the 
contract to the same extent as if no mistake had 
occurred. This is specially true in the case of 
speculative property which is liable to large and 
constant fluctuations in value. 

[Cited in Great West. Min, Co. v. Woodmas 
of Alston Min. Co., 23 Pae. 911.] 

14. A court of equity is reluctant to grant re- 
lief on the ground of mistake, unless the parties 
can be put in statu quo. If tliis cannot be done, 
it will grant such relief only where the clearest 
and strongest equity imperatively demands it. 

If). K. conveyed portions of a mining claim by 
unstamped and unrecorded deeds to W., il. and 
L., who, together with their grantees, by vari- 
ous deeds, conveyed the same to C. K. subse- 
quently conveyed to O. all his interest in the 
same mining claims by valid deeds duly recorded, 
and C. went into possession under said several 
conveyances. K. afterward filed a bill in equity 
against C. to coj-rect a mistake in his said con- 
veyance to C, and, pendente lite, conveyed all 
his interest in said mine to one of his counsel of 
record in the case and another, without actual 
notice of the said prior unstamped and unrecord- 
ed deeds, and said parties were made parties by 
supplemental bill simply alleging the conveyance 
pendente lite: Held: — 1. That C., having a good 
conveyance upon record from K., of all his in- 
terest in the mine, and being in possession, there 
was nothing left in K. which he could convey to 
his said grantees, pendente lite, except such eq- 
uity as he had as against 0. to have his prior con- 
veyance reformed on the ground of mistake; 
2. That if K. had no equity to reform his said 
deed, and K.'s said grantees, pendente lite, took 
any equities as against K.'s prior grantees under 
said unstamped and unrecorded deed, then C. 
having before obtained conveyances from said 
prior grantees in the unstamped and unrecorded 
deeds, had their equities, which were at least 
equal to the equities of IC's said grantees pen- 
'dente lite: and C. being in possession his posses- 
sion is best, and a court of equity will not inter- 
fere to disturb it; 3. That by purchasing the 
subject-matter of the suit, pendente lite, the said 
grantees of K. took with notice of all the rights 
of defendants, and subject to any judgment or 
decree that might be entered in the case; and 
since no new equities were alleged, but only a 
transfer of the subject-matter of the action, with 
a prayer for the same relief, the decree must be 
the same as it would have been between the origi- 
nal parties; 4. That the actual sole possession of 
the defendants of the mine at tlie time of the said 
conveyance, pendente lite, imparted notice to the 
purchasers of the title and all equities of defend- 
ants: 5. That the purchasers pendente lite. 
Smith and Bryant, are in no better position than 
the complainant, their grantor. 

16. In early days, in Xevada, the actual trans- 
fer of the possession of a mining claim with a 
view of passing the title followed by an actual 
possession of the transferee, acquiesced in by the 
party transferring it. was a valid transfer of 
such claim. Any other ruling would disturb 
many old and valuable titles on the Comstock 
lode. 

17. The Utah statute of conveyance of .Janu- 
ary 18, 1855, had no application to mining claims. 

18. There was no mistake in the conveyance in 
question. 

Bill in equity to reform a deed to a portion 
of a mining claim on the ground of mistake. 
Prior to April, 1872, complainant, Kinney, 
owned an interest in the mining ground then 
known as the Kinney ground, and the Kin- 
ney and Welton ground, within tlie linea of 
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wliat was then the CJonsolidated Yirghiia 
Mining Company's claim. Sometime prior to 
this date he had expressed a wish to defend- 
ant, Heydenfeldt, that the Consolidated Vir- 
ginia Mining Company would purchase his 
interest. The proposition was made, but de- 
clined on the ground that, at that time, the 
mine was being prospected by assessments 
without knowing whether it was valuable or 
not; but the company offered to take Kin- 
ney's interest, and issue stock for it This 
was declined on the ground, that he could not 
pay the assessments on the stock then being 
levied for working the mine. In April, 1872, 
defendant Flood, was desirous of buying in 
all outstanding claims to ground within the 
company's lines; and among others mention- 
ed complainant's ground. Thereupon defend- 
ant, Heydenfeldt, wrote to Kinney at Eure- 
ka, Nevada, that there was a probable oppor- 
tunity of selling his ground. On April 7, 
1872, defendant, Heydenfeldt, in response to 
said letter, received from complainant Kin- 
ney, a telegraphic dispatch as follows, to-wit: 
"Eureka, April 7, 1872. Received at San 
Francisco, April 7, 1872, 7.10 p. m. To Hon. 
S. Heydenfeldt: Wrote to-day. "Will send 
deed to-morrow; sell all I have at your own 
price. G. W. Kinney." 

A few days thereafter, the defendant, Hey- 
denfeldt, received from complainant a letter, 
in words and figures as follows: "Eureka, 
Nevada, April 7, 1872. Hon. S. Heydenfeldt, 
San Francisco, Cal.— Dear Judge: Your favor 
of the fourth instant is received and contents 
noted. I own the undivi^led one-half of the 
twenty feet and one-tenth of a foot adjoining 
the Central No. 2 on the south, unincumbered. 
This is the ground I spoke to you about 
Sunderland, when president of the Consoli- 
dated Company offered me §800 for it once, 
for the purpose of absoi'bing it in the Con- 
solidated Company. The abstract in posses- 
sion of the company shows that I only own 
two feet (or twenty shares) in the Kinney 
gi'ound, proper. There should be five (5) 
feet more. This five feet, as I understand it, 
stands in the name of Luther R. Mills (cousin 
of D. 0. Mills). I hypothecated this amount 
to him once, and always thought (until I 
saw your abstmct) tbat it had been properly 
reconveyed. You undei-stand the position' of 
things much better laian I do. Act for me, 
judge, as you think best. There will be no 
quarrel between us as to price. I have been 
poor too long. Not having signed the incor- 
poration of the Virginia Consolidated Com- 
l>any, I have paid no assessments. I do not 
know where L. R. Mills is, and would like 
to convert the shares into cash. To-morrow 
I will send you a deed to anything I may 
have on the Comstock range, and also a pow- 
er of attorney, so that you can take your 
choice of mode of operating. Sell the ten 
feet in the twenty at your own price, and I 
will be satisfied; and also whatever your ab- 
stract allows me in the Kinney ground prop- 
er. The stage will start soon. Truly yours. 
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Geo, W. Kinney. P. S. Act fully as for 
yourself, and I will indorse what you do. 
K." 

In a day or two afterward, defendant, Hey- 
denfeldt, received from complainant another 
letter, in words and figures as follows: "Eu- 
reka, Nevada, AprU 8, 1872. Hon. S. Hey- 
denfeldt, San Francisco, Cal.— Dear Judge: 
Yours of the fourth instant received and hur- 
riedly answered yesterday. I also sent you 
a telegram same day. I inclose a deed to 
my interest in 'Kinney and Welton,' and 
*Kinney* in Virginia district, and the 'Defi- 
ance' in Gold Hill district. This latter may 
be of no value to you now, but sometime it 
may have. It was located and recorded in 
1860, and lies directly in front of the Over- 
man. The Overman Company subsequently 
took possession of the ground adverse to the 
Defiance. Before the limitation law of Ne- 
vada went into effect suit was brought to 
recover the ground, with Quint & Hardy as 
attorneys. Not having been in that part of 
Nevada since, I do not know what became of 
it. The location was originally made with 
the assent and knowledge of Overman. Of 
the value of the property in Virginia district, 
you know much better than I do, and you 
are at liberty to name a reasonable price 
yourself, believing that you will do right by 
me. Tlie consideration in the deed is left 
blank, for you to fill up. The segregated 
twenty feet adjoining the Central No. 2 is as 
I left it in 1S65, still on the judgment-roll, 
No. 1010, or 1110, I forget which. A few 
days prior to my leaving San Francisco, you 
showed me the abstract of the ground within 
the lines of the Virginia Consolidated Com- 
pany. This showed me an owner to the ex- 
tent of two feet only. I stated there was 
five feet lost to me in some way. Mr. Thom- 
as Wallace wrote me saying there was five 
feet standing in the name of L. R. Mills. I 
once hypothecated this amount of ground to 
Mills, redeemed it, and always supposed that 
it had been properly reconveyed. Mills own- 
ed of his own right four feet; but some yeai-s 
ago sold his interest to Frank Livingstone; 
so that if any stock is in Mills's name, there 
is where my missing shares are. Welton's 
interest should be in my hands, as he owes 
me about $1000. The consideration being 
left blank in the deed, you will please place 
the proper stamps, and deduct from what is 
due. Nevada requires the same additional 
amount as Uncle Sam. I hope you will be 
able to do something for me, as my finances 
have been low for several years. Sutro's map 
of the Comstock was made just before the 
twenty feet above named was given to Wel- 
ton and myself, and of course does not appear 
there. It would have done so, but that it 
was unknown then. Yours truly, Geo. W. 
Kinney, Mining Recorder, Eureka District, 
Nev., Com. for Cal." 

At the same time, defendant Heydenfeldt 
also received a deed from complainant, a 
copy of which is hereto annexed and marked 
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"Exhibit A:" "(Rev. Stamp, $1.50, canceled.) 
(Nevada State Stamp, $1, canceled.) (Nevada 
State Stamp, 50c., canceled.) This indenture, 
made the sixth day 'of April, in the year of 
our Lord 1S72, between Geo. W. Kinney, of 
Lander county, Nevada, party of the first 
part, and S. Heydenfeldt, of the city and 
county of San Francisco, state of California, 
party of the second part, witnesseth: That 
the said party of the first part, for and in 
consideration of the sum of §1200, gold coin 
of the United States of America, to him in 
hand paid by the said party of the second 
part, the receipt whereof is hereby acknowl- 
edged, has remised, released, and forever 
quitclaimed, and by these presents, does re- 
mise, release, and forever quitclaim unto the 
said party of the second part, and to his heii-s 
and assigns, all the following described loca- 
tions, mining rights or claims, located on the 
Comstock lode, Virginia mining district. Sto- 
rey county, state of Nevada, to wit: The un- 
divided one-half part of the mine known as 
the 'Kinney and Wei ton;' said 'Kinney and 
Welton' mine consists of twenty and one-tenth 
(20Vio) feet on the ledge or lode, and ad- 
joins the 'Central No. 2' mine on the south. 
Also all the interest of said party of the first 
part in the mine known as the 'Kinney,' 
(amount unknown); said 'Kinney' mine ad- 
joins the 'White and Murphy' mine on the 
north, and consists of fifty (50) feet on the 
ledge or lode; and also an undivided interest 
in one hundred (100) feet in the mine known 
as the 'Defiance'; said 'Defiance' mine is sit- 
uated in the Gold Hill mining district. Storey 
coimty aforesaid; was located in the year 
1860 by John G. Hatch, Geo. W. Kinney and 
others, and duly recorded in the records of 
said Gold Hill mining district. Together with 
all the dips, spurs and angles, and also all the 
metals, ores, gold and silver-bearing quartz, 
rock and earth therein; and all the rights, 
privileges and franchises thereto incident, "ap- 
pendant and appurtenant, or therewith usual- 
ly had and enjoyed; and also all and singu- 
lar the tenements, hereditaments and appur- 
tenances thereunto belonging, or in anywise 
appertaining, and the rents, issues and profits 
thereof; and also all the estate, right, title, 
interest, property, possession, claim and de- 
mand whatsoever, as well in law as in equity, 
of the said party of the first part, of, in, or to 
the said premises, and every pai*t and parcel 
thereof, with the appurtenances. To have 
and to hold, all and singular the said prem- 
ises, together with the appurtenances and 
privileges thereto incident, unto the said par- 
ty of the second part, his heirs and assigns 
forever. And the party of the first part, for 
himself and heii-s, covenants and agrees with 
said party of the second part, that said prem- 
ises are now free from all incumbrances. In 
witness whereof, the said party of the first 
part has hereunto set his hand and seal the 
day and year fii-st above written. (Signed) 
Geo. W. Kinney. (Seal.) (Duly acknowl- 
edged.)" 



After receiving the telegram, letters and 
deeds, the defendant, Heydenfeldt, bargained 
and sold to the said Flood the ten feet and 
the one-twentieth of a foot of Kinney and 
Welton ground, ajad two feet of Kinney 
groimd, this being all that the abstract of ti- 
tle, hereinbefore mentioned, showed to be 
vested in the said complainant. Heyden- 
feldt, by direction of Flood on April 12, 1872, 
conveyed to the Consolidated Virginia Min- 
ing Company in pursuance of the sale. The 
descriptive part of the deed is as follows: 
"All the following described locations, min- 
ing rights or claim located on the Comstock 
lode, Virginia mining district. Storey county, 
state of Nevada, to wit: The imdivided one- 
half part of tlie mine known as the 'Kinney 
and Welton.' Said 'Kinney and Welton' mine 
consists of twenty and one-tenth (20i/io) feet 
on the ledge or lode, and adjoins the 'Central 
No. 2' mine on the south. Also all the inter- 
est of said party of the first part in the mine 
known as the 'Kinney' (amount unknown). 
Said 'Kinney' mine adjoins the 'White and 
Murphy' mine on the north, and consists of 
fifty (50) feet on the ledge or lode, together 
with all dips, spui-s and angles, rights, privi- 
lege.!, easements and franchises thereunto be- 
longing, or in anyw'ise appeitaining, together 
with all and singular the tenements, heredit- 
aments, and appurtenances thereunto belong- 
ing, or in anywise appei-taining, and the re- 
version and reversions, remainder and re- 
mainders, rents, issues and profits thereof; 
and also all the estate, right, title, interest, 
property, possession, claim and demand what- 
soever, as well in law as in equity, of the 
said party of the first part, of, in or to the 
said premises, and every part and parcel 
thereof, with the appurtenances." Heyden- 
feldt infoi-med Kinney of the sale of all his 
interest by telegraph on April 13, and scon 
after received in reply a letter, as follows: 
"Austin, Nevada, April 24, 1872. Hon. S. 
Heydenfeldt, San Fi-ancisco, Cal.— Dear Judge: 
Your dispatch of the thirteenth, informing 
me of the sale of all the property named in 
my deed to you, was received. I hoped to 
have received a letter from you on the sub- 
ject, but so far I do not hear from you. To- 
day I have drawn on you in favor of Wallace 
Everson, agent of New England Mutual 
Life Insurance Company, for $100 coin. Will 
also, in a few days, draw for about $210, 
favor Edwin Robinson, Santa Barbara; and 
also about $25, favor California Pioneer So- 
ciety. Will you write and let me know if the 
five feet standing in the name of L. R. Mills 
was sold at the same time? Came here yes- 
terday as a witness in the case of Street (Geo. 
Hearst) v. Lemon M. & M. Co. Hope to get 
away again to Eureka soon. Yours traly, 
Geo. W. Kinney." 

Kinney afteiT\-ard drew on Heydenfeldt 
seven several drafts of various amounts for 
the purchase money which were paid; one of 
date April 13, one of May G, two of May 1."), 
two of May 17, and one of May IS. More 
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than two years thereafter elapsed tiefore Kin- 
ney indicated to Heydenieldt any dissatis- 
faction with the transaction. During the in- 
termediate time the great bonanza had been 
developed in the Consolidated Virginia mine. 
On December 10, 1874, the complainant 
Kinney filed his bill in this case which was 
afterward amended. In the amended bill he 
alleged that on the sixth day of April, 1S72, 
he was the owner of certain minmg ground 
described as follows: "(1) The undivided ten 
feet and one-twentieth of one foot of gi-onnd 
on the Comstock ledge, so caUed, and in that 
portion thereof described as the noi-therly 
twenty feet and one-tenth of a foot of a cer- 
tain mining location made on the twenty-first 
day of September, 1859, by plaintiff in his 
own name and for his own use, in Virginia 
mining district, whereby he located sixty 
feet in extent of said ledge, commencing five 
hundred and fifty feet southerly from the 
southerly line of Comstoek's claims, now 
known as the Ophir Silver Mining Company's 
groimd— said premises being now known as 
the Kinney and Welton ground. (2) An im- 
divided interest of twenty-two sixtieths in all 
that portion of said Comstock lode, thirty- 
nine feet and nine-tenths of a foot in extent, 
lying directly south of the parcel of ground 
last above described. (3) The undivided five 
feet and one-twentieth of a foot in the por- 
tion of said Comstock lode, ten feet and one- 
tenth of a foot in extent, lying directly south 
of the last mentioned portion of said lode; 
said second and third parcels being known 
as the Kinney ground." 

That he applied to defendant, Heydenf eldt, 
to sell the same, which Heydenfeldt under- 
took to do; that to facilitate the transaction 
he executed to Heydenfeldt the deed herein- 
before set out; that the deed was executed 
for the purpose of enabling Heydenfeldt to 
sell and convey two feet undivided in the 
Kinney ground; and was delivered with writ- 
ten instructions to sell said two feet undi- 
vided in the Kinney ground; that Heyden- 
feldt sold to defendant Flood said two undi- 
vided feet at §000 per foot; that in pursu- 
ance of such sale, Heydenfeldt conveyed to 
the defendant, the Consolidated Virginia 
Mining Company, by said deed hereinbefore 
set out "intending by such conveyance and 
said company intending to acquire only two 
feet undivided in said Kinney ground;" that 
by said deed an apparent title was conveyed 
to all the interest of complainant; that said 
conveyance was made to include such prop- 
erty by mistake on the part of Heydenfeldt. 
A subsequent conveyance to the California 
Mining Company is alleged, and that both of 
said mining companies took with notice of 
the mistake. The property conveyed by mis- 
take is alleged to be worth upwards of $930,- 
000. It is also alleged that the said two min- 
ing companies, defendants, have taken out of 
said mining ground so owned by complain- 
ant, and converted to their own use, ores of 
the value of more than $20,000,000. He asks 



that he may be decreed to be the owner of the 
interests before mentioned in said divisions 
one, two and three, set out; that the mistake 
be corrected, and the interest reconveyed by 
said defendants; and for an account of the 
ores removed. 

The answers admit the making of the con- 
veyances set out; deny the mistake; allege 
the sale of what Heydenfeldt was authorized 
to sell, and no more; that it was intentional- 
ly done, and that the sale was for full value; 
that the sale was made for two feet in the 
Kinney and ten and one-twentieth in the 
Kinney and Welton; that Kinney was in- 
formed of the sale of all, and afterward re- 
ceived the purchase-money without objection. 
Opon the coming in of the answei-s, and at 
the hearing, a part of the claim set up in the 
bill was abandoned by complainant, and it 
was admitted that the ten and one-twentieth 
feet on the north end of the claim, called in 
the deed and bill the Kinney and "Welton 
ground, and two feet undivided in the ground 
described in the said deed of Kinney thus: 
The "Kinney mine adjoins the White and 
Mm*phy mine' on the north, and consists of 
fifty (50) feet on the ledge or lode," it being 
now claimed to be the fifty feet next south of 
the Kinney and Welton, shown in the accom- 
panying diagram, and drawn on the diagram 
upon the "Mason or Defendants' Base" was 
properly conveyed. Upon this admission, 
there were only left for contest under the al- 
legations of the bill the portions described in 
divisions two and three, before set out, to 
wit, the undivided twenty-two-sixtieths of 
thirty-nine and nine-tenths feet, lying next 
adjoining south of the said Kinney and Wel- 
ton, as laid down on said diagi-am on Mason's 
base; and the undivided five and one-twenti- 
eth feet of the ten and one-tenth feet lying 
next south of the last abovenamed piece, on 
the same base, the said ten and one-tenth feet 
being the south ten and one-tenth feet of the 
fifty feet described in Kinney's said deed to 
Heydenfeldt as the "Kinney Mine." The ag- 
gregate of said ten and one-tenth feet, thirty- 
nine and nine-tenths feet, and ten and one- 
tenth feet, though differently divided, con- 
stitutes the twenty and one-tenth feet of the 
Kinney and Welton ground, and the fifty 
feet of the Kinney mine, as the same are de- 
scribed in the said deed from Kinney to Hey- 
denfeldt, making in all seventy and one-tenth 
feet. On June 10, 1859, Penrod & Co., since 
called Comstock & Co., of whom Comstock 
was one, while working on a claim made by 
them, discovered the Comstock lode. Before 
that lime a number of claims had been taken 
up in the vicinity as square locations. On 
June 11, 1859, the following mining laws were 
adopted by the miners of Gold Hill district, 
which, at that lime, embraced the Comstock 
lode: 

"Article 1. There shall b§ elected one jus- 
tice of the peace, one constable, and one re- 
corder of this district, for the term of six 
months." 
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{Articles 2 and 3 define duties of justice of 
the peace and constable.) 

"Art 4. The duty of the recorder shall be 
to keep in a well-bound book, a record of all 
mining claims that may be presented for rec- 
ord, with the names of the parties locating 
or purchasing; the number of feet, where sit- 
uated, and the date of location or purchase; 
also, return a certificate for said claim or 
claims." 

(Sections 1, 2, 3, 4, 5, and 6 relate to the ad- 
ministx'ation of civil and criminal law.) 

"Sec. 7. Evidence of record of claims shall 
be considered title in preference to claims 
that are not recorded, nor shall the recorder 
record more than one hill, dry gulch or ra- 
vine claim, in the name of an individual, un- 
less the same has been purchased. 

"See. 8. All claims shall be properly defined 
by a stake at each end of the claim, with the 
number of members forming said company, 
and the number of feet owned. 

"Sec. 9. All claims shall be worked, or the 
notice renewed in sixty days from the date of 
record, and no claim shall exceed two hun- 
dred feet square, hill claims excepted, which 
may be reduced to fifty feet front. 

"Sec. 10. The recorder shall be allowed the 
sum of twenty-five cents for recording the 
claim of each individual or member of a com- 
pany. 

"Sec. 11. No Chinaman shall be allowed to 
hold a claim in this district. 

"Sec. 12. This district shall include all the 
territory from the mex-idian of John Town to 
Steamboat Valley. 

"Sec. 13. All qusa-t^ claims shall not exceed 
three hundred feet in length, including the 
depths and spurs. 

"See. 14. Any person or persons discovering 
a quartz vein shall be entitled to an extra 
claim on all veins he or they may discover. 

"Sec. 15. All persons holding quartz claims 
shall actually work to the amount of §15 to 
the share, within ninety days from the time 
of locating. 

"Sec. 16. All persons holding quartz claims 
and complying with section 15, shall hold the 
same for the term of eighteen months as ac- 
tual property. 

"Sec. 17. All quai-tz claims shall be duly re- 
corded within thirty days from the time of 
locating. 

"Sec. IS. No person shall locate more than 
one claim on a vein discovered. 

"Sec. 19. Any and all persons locating for 
mining pui-poses shall have the same duly re- 
corded within ten das^s from the time of locat- 
ing. 

"Sec. 20. Resolved, that the above rules 
and regulations shall be signed by the citi- 
zens of this district, and all who may locate 
hereafter. 

"J. A. Osborn was duly elected justice of 
the peace; Jas. F. Rogers, constable; V. A. 
Houseworth, recorder. 

"A. G. Hammack, Chairman. 
"V. A. Houseworth, Secretary." 



On September 14, 1859, the miners of Vir- 
ginia district, embracing, at that time, the 
Comstock lode, adopted the following laws: 
"Mining Laws of Virginia District 

"At a meeting of the minera of Virginia dis- 
trict, held at Virginia City, September 14, 1859, 
the following laws were adopted for the gov- 
ernment of the miners of said district; 

"Article 1. All quartz claims hereafter lo- 
cated shall be two hundred feet on the lead, 
Including all its dips and angles. 

"Alt. 2. All discoverers of new quartz veins 
shall be entitled to an additional claim for 
discoveiy. 

"Art. 3. All claims shall be designated by 
stakes and notices at each comer. 

"ArL 4. All quartz claims shall be worked 
to the amount of $10, or three days' work per 
month to each claim, and the owner can work 
to the amount of 540 as soon after the loca- 
tion of the claim as he may elect, which 
amount being worked, shall exempt him from 
working on said claim for six months thero- 
aftei-. 

iff 

"Art. 5. All quartz claims shall be designat- 
ed and known by a name and in sections. 

"Art. 6. All claims shall be properly recorded 
within ten days from the time of location. 

"Art 7. All claims recorded in the Gold Hill 
record and lying in Virginia district shall be 
recorded free of charge in the record of Vir- 
ginia disti'ict, upon the presentation of a cer- 
tificate from the recorder of Gold Hill dis- 
trict, certifying that said claims have been 
duly recorded in said district; and said claims 
shall be recorded within thirty days after the 
passage of tliis aa-ticle." 

(Article 8 stricken out by the meeting.) 

"Art 9. Sm-face and hill claims shall be one 
hundred feet square, and be designated by 
stakes and notices at each comer. 

"Art 10. All ravine and gulch claims shall 
be one hundred feet in length, and in width 
extend from bank to bajik, and be designated 
by a stake and notice at each end. 

"Art. 11. All claims shall be worked within 
ten days after water can be had sufficient to 
work said claims. 

"Art 12, All ravine, gulch and sm-face 
claims shal be recorded within ten days after 
location. 

"Art. 13. All claims not worked according 
to the laws of this district shall be forfeited, 
and subject to re-location. 

"Art. 14. There shall be a recorder elected, 
to hold his office for the term of twelve 
months, who shall be entitled to the sum of 
fifty cents for each claim located and recorded. 
' "Art 15. The recorder shall keep a book 
with all the laws of this district written there- 
in, which shall at all times be subject to the 
inspection of the miners of said district and 
he is furthermore required to post in two con- 
spicuous places a copy of the laws of said 
district 

"On motion, it was resolved that these laws 
be published in the Territorial Enterprise for 
one month. 
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"Resolved, that W. C. Campbell be declared 
the recorder of this district 

"W. 0. Camptiell, Chairman. 
"S. MclTadden, Secretary. 

"Virginia, September 14, 1859." 

Immediately after the discovery of the Corn- 
stock lode by Penrod or Comstock & Co- 
claims were located for a long distance north 
and south, the claimants taking the south 
stake of Penrod & Co.'s claim, since called 
the South Ophir stake, as the point of de- 
parture for their measurements, which stake 
has ever since been the recognized point of 
departure for the measurement of claims on 
the Comstock lode. Many, doubtless a ma- 
jority of those who before had claims located 
as square locations, re-located then- claims as 
ledge or lode locations under the said new 
mming laws adopted on June 11. Some oth- 
ers continued to claim, work and hold the 
ledge within the bounds of their claims under 
their old locations. Among these prior daim- 
ants one, Webb, had a claim pui-porting to be 
fifty feet front by four hundred feet deep, 
lying between two other claims; one on the 
north, now known as Central No. 2, and the 
other on the south, now the northern part of 
the White and Murphy. By whom original- 
ly, or in what precise manner located, does 
not distinctly appear. It seems, however, to 
have been a claim recognized by the miners 
of the vicinity. 

On September 16. 1859, Webb conveyed to 
complainant, Kinney, one half of °&is said 
claim, by deed drawn by Kinney himself, in 
tlie following language: 

"Joseph Webb to G. W. Kinney, Sept. 16, 
1859.— Know all men by these presents, that 
I, Joseph Webb, for and in consideration of 
the sum of $200, paid to me as follows: a 
note for $150, in my favor, of even tenor and 
date with this article, payable three months 
after date, and signed Geo. W. Kinney, and 
$50 cash, the receipt of which I hereby ac- 
knowledge, have this day bargained and sold, 
and by these presents do bargain and sell to 
George W. Kinney, all of my right, title and 
interest in the undivided one-half of a mining 
claim of quartz, or surface mining, or any 
mineral the claim may contain. Said mining 
claim is situated at the town of Ophir, or Vir- 
ginia City, 'Nevada territory, and is next ad- 
joining the claim of Briggs, Cord & Co., on 
the south, and is five hundred and fifty feet 
distant from the mining claim known as the 
Comstock & Co. claim. Said mining claim is 
fifty feet in front, and runs back four hun- 
dred feet into the hill, all of which I warrant 
against any and all claims, the claim of the 
United States government alone excepted. 

"In witness whereof I hereunto affix my 
hand and seal. 

his 
"Joseph X Webb. (L. S.) 
mark. 
"Signed and delivered in the presence of 
A. H. Hammack, Olive Penrod. 
"Ophir, N. T., September 16, 1859." 
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Two days after, on September 18, 1859, 
Webb conveyed the otber half of his said 
daim to Jacobs and Weill, under the name of 
Jacobs & Co., by deed in the following Ian- 

"Joseph Webb to H. Jacobs & Co. Know 
all men by these presents, that I, Joseph 
Webb have this eighteenth day of Septem- 
ber, 1859, bargained, sold, conveyed and de- 
livered unto H. Jacobs & Co. one undivided 
half interest in a certain quartz claim, con- 
taining fifty feet, situated and adjoining John 
Bishop on the north line, and the Mm-pby on 
the south, for and in the consideration of the 
sum of $200, paid in hand. Given under my 
hand and seal this date. 

his 

"Jos. X Webb. 

mark. 

"Attest: V. A. Houseworth, Chas. D. Dag- 
gett." 

Both said deeds were recorded. The said 
grantees of Webb took possession and worked 
on said claim in the manner and during the 
time as more fully stated in the opinion of 
tlie com-t. Whatever interest Jacobs and 
Weill had has become vested in defendants 
by various conveyances. And Kinney has 
made such conveyances as are mentioned in 
the opinion of the court; the interests so con- 
veyed having also become vested in defend- 
ants by various conveyances. 

On October 11, 1859, the following notice 
was recorded in the mining records of the 
disti-ict: 

"Claim for Machinery and Right of Way. 

"1859, October 11. H. Jacobs and G. W. 
Kinney claim the ground lying in front of 
their claims. Commencing five hundred and 
fifty feet south of the Comstock claims, and 
running thence southerly along the line of a 
lead known as the Comstock lead, to the south 
line of Webb's claim. Said daim of ground 
for an outiet and machinery was made on the 
twenty-first day of September, 1859, as per 
posted notice of that date. William C. Camp- 
bell, Recorder." 

The testimony as to who caused this notice 
to be Recorded is conflicting. Kinney denies 
that he had it recorded, while there is other 
testimony tending sti-ongly to show that he 
did. The date of the daim, September 21, 
1859, is the same as the date at which Kin- 
ney daims to have made a quai-tz claim of 
sixty feet, yet to be mentioned. At the hear- 
ing it was claimed on the part of complainant 
that Jacobs & WeUl's interest was only in a 
surface location; and that they had no inter- 
est whatever in the lode running through 
their daim; that subsequent to the said con- 
veyances by Webb to Kinney and to Jacobs 
and Weill, Kinney discovered that there were 
sixty instead of fifty feet lying between the 
Central No. 2 and White and Murphy daims; 
that he located this sixty feet as a lode dahn 
in his own name and for his own use- Up- 
on that ground he claims to have owned the 
Whole sixty feet In support of this claim 
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Kinney testified that he made such a location 
on Septemher 21, 1850, by putting up stakes 
on each side, and a notice, the substance of 
which he recorded for the first time some 
four years afterward. One or two other wit- 
nesses testified that they saw on a stake what 
purported to be a notice of Kinney, but they 
could not remember its contents. Jacobs and 
Weill both testified that, although often on 
their claim, they never saw or heard of any 
such notice, and never heard that Kinney 
claimed sixty feet for himself alone or that 
he ever denied their right to one half of the 
fifty feet— that they never tsaw or heard of 
any notice of Kinney's except the machinery 
notice before set out They admit that he 
claimed ten additional feet and wanted them 
to purchase half of that ten feet, but they 
declined and denied the existence of an addi- 
tional ten feet Other witnesses who were in 
a position to be likely to have seen Kinney's 
notice testify that they never saw it And 
no witness except his attorney in a former 
suit testified to having heard of his claim to 
the whole. Eanney made no record of his 
notice at the time, but about four years after 
tiiat, on July 18, 18G4, Kinney had recorded 
in the raining records of the district the fol- 
lowing: 

"I claim and own sixty feet of this gold 
and silver bearing quartz lead, known as 
the Comstock lead, with all its dips, spurs 
and angles, commencing five hundred and 
fifty feet south from the claims of Comstock 
& Co., and running southward. George "W. 
Kinney. Virginia City, Sept 21, 1859." 

"Territory of Nevada, County of Storey, 
ss: This affiant, being first duly sworn, on 
his oath says, that on the twenty-first day 
of September, in the year 1859, he located 
sixty (60) feet of the gold and silver-bearing 
quartz lode, known as the Comstock lead, 
situated in what was then known as the 
Virginia mining district, Carson county, 
Utah territory; that he posted a notice on 
the mining ground, so as aforesaid located, 
which notice remained on the ground for 
several months, until destroyed by the rain 
and snow of the spring months of 1860, and 
that the accompanying writing is, in sub- 
stance, a true copy of the aforesaid notice, 
and was made during the summer of the 
said year, 1860. George W. Kinney. Sub- 
scribed and sworn to before me, July 18, 
1SC4. (Seal.) Geo. E. Brickett, Notary Pub- 
lic, Storey Co., U. T. (R. S., 5 cents.) 

Subsequently one Welton became interest- 
ed with Kinney in this mine, and upon re- 
measuring, he claimed to have asceilained 
that there were eleven feet more than sixty 
feet between the Central No. 2 and White 
and JIurphy ground, and upon his sugges- 
tion, one Booth, on January 3, 1863, claimed 
this additional amount, which turned out to 
be ten and one-tenth feet He put up and 
recorded a notice which is as follows: "To 
all whom it may concern: You will please 
take notice that I, the undersigned, claim 
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eleven (11) feet of the gold and silver-bear- 
ing quartz lode, known as the Comstock 
ledge, including all dips, spurs and angles 
belonging to the same, situated in this min- 
ing district, and between the ground of the 
White and Murphy Co., and the sixty (60) 
feet owned by the Kinney Co. Said eleven 
feet runs -nearly north and south, or along 
the line of said lode, and is in width, or east 
and west, about three hundred (300) feet, 
or about one hundred and fifty feet each 
side of the center of Stuart street. George 
A. Booth. Virginia City, January 3, 1863. 
Filed and recorded January 3, 1863. Chas. 
H. Fish, Recorder." 

On the next day, January 4, 1863, Booth 
convej'-ed to Welton, without receiving any 
consideration, and afterward Welton con- 
veyed one-half of said ten and one-tenth 
feet to Kinney. The fifty feet as the amount 
was originally supposed to be, the additional 
ten feet discovered and claimed by Kinney, 
and the further ten and one-tenth feet dis- 
covered by Welton, and claimed by Booth, 
making seventy and one-tenth feet. The 
difference in the amount depends upon the 
base adopted for the measurements, the 
end lines of mining claims on quartz lodes 
being drawn at right angles to the general 
course or strike of the lode. Taking the 
Freeman or defendants' base in the accom- 
panying diagram (being the base of a right 
angled triangle formed by said line drawn 
from the South Ophir stake southward, the 
Mason or complainant's base drawn from 
the same point southward and westward, 
and the easterly line of the White and Mur- 
phy claim), as the course or strike of the 
lode, and measuring southward from said 
South Ophir stake on the said base of the 
triangle, there are but fifty feet between the 
Central No. 2 and White and Mui-phy claims, 
as claimed by defendants. But if the measure- 
ment from the same point is made on the hy- 
pothenuse of the triangle, or Mason base, there 
are seventy and one-tenth feet, as claimed 
by complainants. The complainants claimed 
at the hearing that the measurements 
should be made on the Mason base. De- 
fendants claimed that they should be made 
on the Freeman base. Complainants fur- 
ther claimed that Kinney owned all except 
the half of the Booth claim of ten and one- 
tenth feet; that Jacobs and Weill owned 
none; and that all the conveyances made 
by Kinney should be charged to the north 
sixty feet as measured on the Mason base, 
and not to the whole seventy and one-tenth 
feet. These claims were controverted by 
defendants. On December 1, 1863, which 
was nearly a year after the said location of 
the Booth claim, a suit was commenced by 
Kinney's direction alone, in the name oC 
himself, his seveilal grantees and Jacobs 
and Weill, against the Central Company No. 
2. The following being a copy of the com- 
plaint in the action, which was duly veri- 
fied by Kinney: 
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"TeiTitory of Nevada, County of Storey. In 

District Court, First Judicial District 
"G. W. Kinney, E. W. Welton, J. M. Doug- 
lass, L. R. Mills, S. W. Dick, M. K. Ti'uett, 
51. A. Wayman, Doe Wayman, H. Jacobs, 
Sol. Wiell, and R. Meacliam, Plaintiffs, v. 
The Central No, 2 Gold and Silver Min- 
ing Company, Defendant 
"Now come the plaintiffs herein, by Barbour 
& Nougues, their attorneys, and complain of 
defendant, a corporation duly created, au- 
thorized and acting under and hy virtue of 
the laws of the state of California, and for 
cause of complaint aver the following: That 
since the sixteenth day of September, A. D. 
1S59, they have been the owners, and in 
possession, and are now the owners and in 
the sole and exclusive possession of the fol- 
lowing described mining ground and gold 
and silver-bearing quartz ledge; with all 
its dips, spurs and angles, and sufficient of 
the surface of the ground over and near 
thereto for its convenient working, situate in 
Virginia district, county and territory afore- 
said, and more particularly described as fol- 
lows, to wit: Commencing at a point five 
hundred and fifty (550) feet from the south 
line or stake of the Ophir Company's claim, 
on the Comstock lead, and running thence 
on the line of the said lead sixty (60) feet 
to the Booth claim, and known as the Kin- 
ney ground. Plaintiffs aver, that being so 
possessed as aforesaid, and in the quiet and 
peaceable enjoyment thereof, that they are 
informed and believe, and upon such in- 
formation and belief charge the same to be 
true, that the defendant, through its officers 
and agents, unjustly and unlawfully, and 
without right, claim, or pretend to claim, 
some title or interest in and to the north 
twenty-one feet of said Kinney claim, and 
that the said wrongful and unlawful claim 
of defendant casts a cloud upon the title of 
the plaintiffs thereto, and causes great dam- 
ages to the title and interest of the said 
plaintiffs to the above-mentioned and de- 
scribed premises, of sixty feet of said Com- 
stock lead. 

"Wherefore, the premises considered, plain- 
tiffs pray that the claim and title of these 
plaintiffs to the said twenty-one feet of said 
mining ground may be confirmed by the 
judgment or decree of this honorable court. 
That the claim thereto of said defendant, 
and all persons claiming under it by title 
accruing subsequently to the commencement 
of this action, maj, by such judgment or de- 
cree, be declared null and void, and that 
these plaintiffs may have and recover of 
said defendant their costs of this suit And 
these plaintiffs further pray for such other 
relief or further relief, or both, in the prem- 
ises as they may be entitled to receive. 
"Barbour & Nougues, 
"Plaintiffs' Attorneys." 
On March 9, 1864, this action was dis- 
missed as to J. M. Douglass, Sol. Wiell and 
H. Jacobs, who were plaintiffs. The suit 
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went on as to the other plaintiffs. After- 
ward, on April 26, 1865, a judgment was 
entered in said case by consent of parties, 
and the judgment roll filed on said day, es- 
tablishing the line between said parties at 
the northerly line of said Kinney and Wel- 
ton ground, as drawn upon the accompany- 
ing diagram, at right angles to the Mason 
or complainant's base, as thereon laid down; 
and adjudging that the defendants in said 
action had no right title or interest in any 
part of said mine lying to the southward of 
said line, and that the plaintiff therein had 
no right, title or interest in any portions of 
said mine lying to the northward of said 
line. Afterward, at the nest succeeding 
term of said court, on June 27, 1865, with- 
out any further intermediate proceedings 
in said cause, a further judgment was en- 
tered in said cause, as follows, and a judg- 
ment roll thereof filed therein: 
"G. W. Kinney and others v. Central No. 2 
Gold and Silver Mining Company. 
"The respective parties appearing in open 
court, and consenting thereto, it is hereby 
ordered, adjudged and decreed that the de- 
cree heretofore rendered in this case be so 
amended as to segregate and set apart to 
the plaintiffs, G. W. Kinney and E. W. 
Welton, twenty feet and one-tenth of a 
foot (20.1 feet) lying south of the division 
line established by said decree between the 
plaintiffs and defendant, and north of the 
line, as shown on said map attached to said 
decree and made a part thereof, running 
through the shaft marked 'Kinney and Cen- 
tral No. 2 Shaft,' which line runs parallel 
with the aforesaid division line; and it is 
further adjudged and decreed that the other 
l>laintiffs have no right, title or interest in 
said twenty feet and one-tenth of a foot 
of ground; and that the ground lying south 
of said last-mentioned line shall remain the 
property of all the plaintiffs, according to 
their rights; but this decree shall not affect 
their rights as between themselves, but only 
as to the two division lines established b.v 
this and the original decree. It is hereby 
further ordered, adjudged and decreed, that 
the shaft marked on said map as the 'Kin- 
ney and Central No. 2 Shaft' is the common 
property of the Kinney Company and the 
defendant, their respective interests to be 
determined by a settlement of accounts be- 
tween the parties, as to the expenditures 
made by each in the sinking of the shaft 
Richard Rising, District Judge." Indorsed: 
"1044. G. W. Kinney et al. v. Central No. 2 
Co. Modified judgment June 27, 1865." 

On May 3, 1875, pending the present ac- 
tion, Kinney conveyed to G. Frank Smith 
and A. J. Bryant, all the mining ground 
in the Virginia district, especially mention- 
ing it as "known as the 'Kinney Mine,' and 
the 'Kinney and Welton Mine,* " but with- 
out mentioning the Booth claim. On De- 
cember 26, 1877, on leave granted, a supple- 
mental bill was filed, alleging the said trans- 
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fer of interest pendente lite, and asking 
that SmitU and Bryant be made parties; 
and that the same relief be granted as be- 
fore prayed. The other facts necessary to 
explain the points decided are sufficiently 
stated in the opinion of the court. The evi- 
dence, without headings and formal parts, 
covered over eight hundred closely printed 
l)ages. 

G- Frank Smith, James T. Boyd, and S. W. 
Sanderson, for complainant. 

C. J. Hillyer, R. S. ilesick, and S. M. Wil- 
son, for defendajQts. 

SAWYER, Circuit Judge (orally). Some 
time in the spring or summer of 1839, miners 
at work on the present site of the Comstock 
lead or lode, took up mining claims. About 
the tenth or eleventh of June, the Comstock 
Company struck the lode. Immediately there- 
after locations were made, covering the entire 
lode for a long distance, north and south. 
Many locations had been made before. 
Among others which had been made before, 
was a location— in what way it was made is 
not very fully disclosed— by a party of the 
name of Webb, who claimed fifty feet fi'ont 
by four hundred feet deep. Other locations 
were made immediately after the diseova-y of 
the Comstock lode in the Ophii-, the claimants 
commencing their measurements at the south 
Ophir stake and locating each way, north and 
south. Some locations overlapped each oth- 
er. There were some contests about titles 
among the adjoining owners, in which Webb, 
who was an adjoining claimant was involv- 
ed. In the final settlement, Webb's claim, 
whatever it was, was recognized as holding 
the lode. It originally pm-ported to be a 
claim of fifty feet in front by four hundred 
feet in depth, ilany of these locations were 
made in June, and immediately after the dis- 
covery of the lode in the present Ophir mine. 
Other locations had been made in the same 
form— square locations. Some of these par- 
ties relocated, others worked and continued 
on under their old locations, claimmg and 
holding the lode thereby. 

This Webb claim, down to September, was 
recognized by the adjoining claimants, not- 
withstanding the form of its location. There 
was some dispute between Webb and his ad- 
joining neighboi-s. Some had overlapped and 
covered him. His daim, however, was final- 
ly recognized. On the sixteenth of Septem- 
ber, he conveyed one-half to Kinney, the com- 
plainant in this case, and the form of the 
conveyance is this: "Have this day bargain- 
ed and sold, and by these presents do bargain 
and sell, to George W. Kinney all of my right, 
title and interest in the undivided one half of 
a mining claim of quartz or surface mining 
or any mineral the claim may contain. Said 
mining claim is situated at the town of Ophh', 
or Virginia City, Nevada territory, and is 
next adjoining the claim of Briggs, Cord & 

Co., on the south." 
This deed, the testimony shows, was drawn 
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by Kinney himself, and undoubtedly so 
drawn with the intent to cover everything 
that the location could be claimed to cover; 
quartz as well as other minerals, and any 
mineral that might be found in the lode a& 
well as on the surface. 

Two days after that Webb made another 
conveyance to Jacobs & Company, which con- 
sisted of Jacobs and Weill, and the conveyance- 
is in this language: "Know all men by these 
presents that I, Jos. Webb, have this eight- 
eenth day of September, 1859, bargained, 
sold, conveyed and delivered unto H. Jacobs 
& Co., one undivided half interest in a cer- 
tain quartz daim containing fifty feet, sit- 
uated and adjoining John Bishop on the north 
line and the Murphy on the south, for and in 
consideration of" and so forth. 

In this deed he describes it as a quartz 
claim. Kinney, in drawing his own convey- 
ance, not only uses the term "quartz" but the 
term "mineral," doubtless, with intent to cov- 
er eveiything that could be daimed, so that 
it could be construed as covering a quartz 
claim. Whatever claim Webb had at this 
time was recognized by his neighbors, al- 
though some had located over him, on the- 
ground that he had not located for a quartz 
claim; but afterward they recognized his 
claim. Although the daim is here called 
"fifty" feet, it is described as extending from 
Bishop (afterward Central No. 2.) on the 
north to the Murphy daim on the south. 

Immediately after these conveyances made 
on the sixteenth and eighteenth of Septem- 
ber, and -more than three months after the 
Comstock lode had been discovered, and after 
the said lode had been all located as quartz 
claims, Kinney commenced a cut in this 
daim, and the testimony shows— and it is 
uncontradicted except by Kinney— that Ja- 
cobs paid him one-half of the money at the 
rate of §5 per day for the work. Afterward, 
Jacobs became dissatisfied with the amount 
of work that was done, and conduded to put 
a man in to work his share. He accordingly' 
hired a man by the naone of Brophy, and paid 
him $75 per month, and furnished him with 
provisions to go and work with Kinney. 
After working the cut for a while, they start- 
ed a tunnel. The testimony is uncontradict- 
ed as to that. The testimony of Jacobs shews- 
it; the testimony of Weill shows it; the tes- 
timony of Brophy shows it; the testimony of 
several of the complainants' witnesses shows 
it; and Kinney does not deny the fact of his- 
working there. They commenced running a 
tunnel, ran in a considerable distance, and 
worked there until driven out by the snows 
and rains in the winter, some time in Decem- 
ber. Jacobs and Weill paid Brophy, and Kin- 
ney worked himself in person. Jacobs and 
WeiU complained even then that Kinney did 
not do half the work; that he was away a 
great deal, and did not work all the time. 
Afterward, an arrangement was made with 
the White and Murphy Company on the south, 
by which a shaft was to be sunk for the pur- 
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pose of prospecting the lead for the benefit 
of both claims. They claimed a quailz lead. 
Jacobs and Weill had also an interest in that 
claim. An ai'rangement was made Ity which 
they wei-e to jointly sink a shaft on the White 
and Murphy ground, for the purpose of pros- 
pecting this lead, and the agreement was to 
divide expenses between the White and Mur- 
phy and Kinney ground, as the Webb claim 
was then called. Jacobs and WeiU. were to 
pay on twenty-five feet in the Kinney, and 
nineteen feet and a fraction in the White and 
Mm-phy. Kinney also paid on his poitlon of 
the Kinney gi'ound. That shaft was sunli for 
a considerable distance, and they worked at 
it along through 1860 and into 1861. That 
Jacobs and Weill paid their share is clear 
fiom the testimony. In fact it is uncontra- 
dicted, and there are contemporaneous bills 
introduced showing the fact, and showing the 
proportion which they paid, to be twenty- 
five feet in the Kinney, and nineteen and a 
fraction in the White and Mm-phy. There is 
one bill of Kinney's, also, which seems to 
have been made out in 18G1, and about the 
close of their arrangements on that tunnel. 

It was further testified by some of the 
witnesses— Skae, for instance— that Kinney 
paid on the twentj^-five feet only. It was 
insisted, on the other side, that he paid on a 
largei' amount. Kinney had claimed ten 
feet more, which he claimed to have found 
there. That one bill does indicate that he 
paid on thirty-five feet. The bill was made 
out by the White and Murphy Company to 
Kinney. Skae says it was, doubtless, be- 
cause he claimed he had thirtj^-five feet, and 
it was made out in accordance with his wish 
and request. There is nothing to show 
whether the amount of that bill bears the 
ratio of thirty-five to twenty-five, or of twen- 
ty-five to twenty-five. He therefore only paid 
on thirty-five feet at most, while on his pres- 
ent theoi-y he should have paid on sixty feet 
Jacobs and Weill paid on the remaining 
twenty-five feet. These facts, then, clearly 
stand out; that there was an arrangement 
by which Jacobs and Weill paid on tw^enty- 
five feet, and Kinney paid on the remaining 
twenty-five feet, and perhaps ten feet more. 
The whole of the other testimony, except his 
own, shows that Kinney only paid on twen- 
ty-five; but that one bill indicates that he 
])aid on thirtj'-five, which would be one-half 
of the fifty feet, and the ten feet w4iieh he 
claims to have found and located outside of 
the fifty feet. There is that recognition from 
the beginning down so far, by Kinney, of 
the rights of Jacobs and Weill. 

Coming down a little further, in the year 
1862, another arrangement was made with 
the Central No. 2, by which the parties sunk 
a joint shaft also; and the agreement estab- 
lished by the testimony was, as I think, that 
this shaft should be sunk on the line between 
the Central No. 2 and the Kin Jiey— one-half 
being on the Kinney side, ai.d the other half 
on Central No. 2 side. They worked on un- 



til late in the year 1862 on that shaft and 
under that agreement. The agreement was 
to sink one hundred and fifty feet, in the 
ratio of one hundred feet to Central No. 2 
—the amount in that claim— and fifty feet 
to the Kinney Company, but they sunk 
more than that before they got through. 
There were drifts, also, from that shaft in- 
to the Kinney, and other drifts in other 
directions. The testimony of Jacobs and 
Weill is, that they entered into that arrange- 
ment and paid their share of the assess- 
ments, being on twenty-five feet. Kinney, in 
the meantime, had sold out portions of his 
ground; but Kinney and his associates paid 
on the remainder of the claim. There is quite 
a large number of contemporaneous receipts 
for moneys paid by Jacobs and Weill on this 
work. Receipt after receipt was introduced 
in evidence — contemporaneous receipts — 
which support the testimony of Jacobs and 
Weill, and others, in that matter. Those re- 
ceipts are for money for assessments due 
on the Kinney ground, and signed "G. W. 
Kinney," "George W. Kinney" and "Geo. W. 
Kinney," secretai-y, purporting on their face 
to be for money for assessments upon the 
Kinney ground. That shaft was sunk for 
the purpose of developing the lead by the 
two companies. Kinney, in these transac- 
tions, purports to act as secretary; to have 
received the money and receipted for it, as 
secretary of the Kinney Company. These 
receipts for assessments continue down to 
late in 1862; so long, in fact, as there was 
really substantially any work done on this 
claim, except what was done by Jacobs and 
Weill, and somebody other than Kinney sub- 
sequentl3^ There is one bill for labor, about 
which, doubtless, Weill is mistaken— the bill 
of Lynch. He testified that that was also 
on the work of the Central No. 2 tunnel. 
Lynch says he did not work on that tunnel, 
but in the White and Mm-phy tunnel, and the 
bill shows by the date that it is for work 
done in 1861; so that Weill must be mis- 
taken as to that work being done in Central 
No. 2. It was, doubtless, for work on the 
White and Murphy tunnel. Weill and Ja- 
cobs testify that they never knew, during 
this time, that Kinney repudiated their 
claim. They supposed that they were recog- 
nized as owning in company with him. The 
men who worked on the claim, and some of 
the complainants' own witnesses, say that 
they undei-stood that Jacobs and Kinney were 
in company. Their neighbors so understood 
it. They sometimes bounded their deeds 
on the "Jacobs and Kinney claim." Every 
one seems to have so understood it except 
Kinney, and there is no testimony except 
Kinney's— and his contempoi-aneous acts are 
against him— that he repudiated at that time 
the claim of Jacobs and Weill. On the con- 
rary, Jacobs and Weill say that they did 
not know that Kinney denied their right. 
In 1863 there was a suit commenced by Wal- 
lace against the Kinney Company. In the 
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meantime, Kinney liad made a good many 
conveyances. That suit was commenced, 
and the very first defendants named are 
Weill and Jacobs, and then the various other 
defendants are named— parties to whom Kin- 
ney had, in the meantime, conveyed. The 
suit is against Sol. Weill, H. Jacobs, Doc. 
Wayman, Mrs. Wayman, John JP. Long, J. 
JI. Douglass, M. K. Truett, Dick, Luther R. 
Mills and George W. Kinney. The first de- 
fendants named in the title of the suit are 
Weill and Jacobs. In that suit, Wayman, 
Long, Douglass, Truett, Dick, Mills and Kin- 
ney answered by themselves in a joint an- 
swer. They contented themselves with de- 
nying the title of the complainant. They 
answered by Barbour and Bryan & Foster 
as their attorneys. 

In the same suit Weill and Jacobs answer- 
ed separately, by their separate attorneys; 
they not only deny the title of the complain- 
ant, but allege that they are the owners of 
one undivided twenty-five feet in that 
ground. They defended in that suit, and 
they testified that they paid their counsel 
.?2500 at first, as a counsel fee, and that they 
either paid them $1000 or $1500 subsequently 
as counsel fee. So they made a vigorous 
defense. When the suit came to trial, the 
plaintiff failed to make out his case, and he 
submitted to a nonsuit. A bill of costs was 
filed, and Jacobs and Weill's bill of costs is 
for $285. George W. Elinney's bill of costs, 
which he signs himself, is $123, so that it 
seems Jacobs and Weill sustained the brunt 
of that contest, and paid the larger portion 
of the expenses, and probably for the rea- 
son that Kinney had sold out so much of his 
twenty-five feet as to leave him with com- 
paratively little interest. Soon after that 
suit was dismissed, in November, or a 
month or so, Wallace commenced another 
suit, and in that suit these several parties 
answer separately. Kinney answers sepa- 
rately, and in his answer in this suit he 
only claims five undivided feet. That ex- 
plains the reason, doubtless, why Jacobs 
and Weill had the principal labor in this 
case — that Kinney's share had become small 
by prior sales. Now, the first answer Kin- 
ney verified himself in person. This answer 
is not verified. It is simply signed by his 
attorney; and it is said that this claim of 
only five feet is not an admission by him 
of tlie amount of his claim at that time, be- 
cause he was not present, but his attorney, 
in his absence, put in this answer. 

The summons was served on Kinney on 
November 20, and four days afterward, on 
November 24, his answer was filed; and he 
was there again very soon afterward, on 
December 1, when he commenced his own 
suit, as he verified his complaint on that day. 
So he must have been in that neighborhood; 
and it is not at all likely that the answer 
was put in without his knowing it At all 
events, his attorneys were thoroughly con- 
versant with his case, and had examined the 



records for other cases, as Nougues' testi- 
mony shows, and had examined them in re- 
lation to his ownership about that time. I 
merely throw this out as showing that at 
this late date, and after they had ceased the 
main work on these claims, Jacobs and 
Weill were recognized as owners of this 
claim by those who were suing the Kinney 
Company; that they appeared and defended, 
and really took the brunt of the defense on 
themselves, and Kinney must have been 
aware of it, as he was a party to the suit, 
and yet he says Jacobs and Weill never 
claimed that they had any interest in that 
lode. They paid a large amount of money 
for working and defending their claim, run- 
ning through a period of more than three 
years. And here I will say, while I think 
of it, that in the White and Murphy claim 
the witness, Skae, who seems to have been 
one of the managing men, was asked by 
counsel what amount was spent on that tun- 
nel; was the amount about $2000? And he 
said, "Yes, nearer $10,000." Jacobs and 
Weill testified that they paid their share of 
the assessments of Central No. 2 and Kin- 
ney companies, amounting to from $1500 to 
$2000. And, as we have seen, they paid 
besides large counsel fees and expenses in 
defending their rights. Immediately after 
that, on December 1, 1863, also, after this 
work had been done, and while this second 
Wallace suit was pending, Kinney himself 
commenced an action against the Central 
Co. No. 2, and the plaintiffs therein are 
George W. Kinney, J. M. Douglass, L. H. 
Mills, S. W. Dick, M. K. Truett, M. A. Way- 
man, H. Jacobs, Sol. Weill and R. Meacham; 
but Kinney was the only man who had any- 
thing to do with commencing that suit. 
Nougues was then connected with Mr. Bar- 
bour as a law partner. Nougues, one of the 
attorneys, testifies that he knew nobody in 
that suit but Kinney; that Kinney repre- 
sented Kinney and Welton, who were par- 
ties; that he had no intei-views with any- 
body but Kinney, and brought the suit by 
Kinney's direction alone; that he had no 
consultation with any of the othex*s; and he 
says Kinney then claimed that the others 
had no interest in that portion of the claim 
in dispute, being the northerly twenty-one 
feet, and this was a suit for twenty-one feet 
of the northerly portion of the -lode, called 
the Kinney claim, the Booth claim being then 
called eleven feet. Nougues says he made 
them parties because he found they were all 
interested, as he believed from an examina- 
tion of the records. He made an abstract 
of it, which he showed Kinney. He says 
he had some discussion with Kinney; that 
Kinney objected to their being made parties, 
but he insisted on it. Finally, that he con- 
sented to dismissing the case as to Doug- 
less, Jacobs and Weill. His recollection was, 
that he dismissed it as to all of these plain- 
tiffs, except Kinney; but it turned out from 
an inspection of the order of dismissal, that 
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it was only as against Douglass, Jacobs and 
Weill, the other complainants being left in. 
General Williams testified that this dismiss- 
al -was on his application, and his clients 
were Douglass, Jacobs and Weill, and it was 
his only connection with the suit. He says 
he gave the notice himself, and a few days 
after the notice Kinney came to him and re- 
monstrated with him personally, and insist- 
ed that it would not injure them, and that 
his clients should remain parties to the suit; 
that he declined, and Kinney was very much 
offended; and that he went in on the day 
when the motion was to be called up and 
made his motion, and there being no objec- 
tion, the dismissal was had as to Jacobs, 
Douglass and Weill. 

Now, I am satisfied on this point, that the 
recollection of Genei-al Williams is correct. I 
do not impugn the integritj' of Mr. Nougues, 
but his recollection is defective. He testifies 
from his recollection, that the suit was dis- 
missed by him as against all of them, except 
Kinney and Welton; that Kinney insisted that 
it should be dismissed as to all, and he sup- 
posed it was dismissed as to all. Now, it is 
not the fact that the suit was dismissed as 
to all the others. It was only dismissed as to 
Jacobs, Weill and Douglass, and these were 
all at that time General Williams' clients, be- 
cause he answered for them in the suit com- 
menced by Wallace a short time before. Wil- 
liams could have no knowledge of it except 
being there on their behalf, as he had no other 
connection with the suit, and his recollec- 
tions are that he went there, and it was dis- 
missed, on his motion, as to his clients, and 
it was not in fact dismissed as to the others. 
So I think Nougues' recollection as to this 
point is mixed up with other matters, and 
somewhat at fault, and needs correction in 
this particular, as well as on the point that it 
was dismissed as to the whole. Williams tes- 
tified that Kinney was dissatisfied, and came 
to him and remonstrated with him before he 
had the suit dismissed as to his clients, and 
was indignant at him for adhering to his pur- 
pose. This was as late as December— later, 
when this transaction of the dismissal took 
place. The suit was commenced in Decem- 
ber. Soon after that Kinney left Virginia 
City. Weill testified that he employed a man 
by the name of Dougherty to sink the shaft 
twenty feet deepex". He testifies that he had 
spoken to Kinney about it, and Kinney said 
"Go ahead," he would pay his share, but he 
never did pay it. He said Kinney manifested 
very little interest in it, as though he had but 
very little interest; and if he had but five 
feet, he had but very little interest- He said 
that Douglass paid, or his agent, Jones, paid 
for him on his part, so that he and Douglass 
paid all that was paid .for the sinking of that 
shaft, and that was sometime subsequent to, 
or in, 1SG3. Kinney says after he went away, 
he understood that Douglass had done some 
work iluM-e. That would confirm Weill's tes- 
tis io:iy I hat Douglass and Weill had been 



working there during his absence. Weill again 
testified, and it is unconti-adicted, that in 1S6S 
he also entered into a contract with another 
man by the name of Simpson, by which he 
was to run a drift some seventy-five feet, and 
for his compensation, Simpson was to have 
such quartz as he should take out; and that 
he did take out quartz and work there in 
that way. There was no work done by Kin- 
ney subsequently to 1863, unless it was done 
by Judge Barbour. He says he believes Judge 
Barbour did some work to keep up his claim. 
Weill's testimony is uncontradicted on that 
point Taking his testimony as true, he and 
Jacobs were workuig from time to time down 
to 18GS, and did the last work on that claim. 
Jacobs in the meantime sold out his claim — 
once sold out his entire interest in twenty- 
five feet— and sometime after, in 18GG, he re- 
purchased it. He must, then, at that time, 
have had confidence in the title. 

Kinney, on the contraiy, claims now, that 
he found by actual measurements, that there 
were ten feet more than had been supposed 
and at first claimed; and on tlie twenty-first 
of September, 1859, a few days after the pur- 
chase by him and Jacobs, that he put up a 
notice of a claim of sixt^' feet, measured it 
off, placed his stake, and stuck his nonce 
upon it, claiming sixty feet. He claims that 
the work he was doing was on that claim, and 
that it was a quartz claim; that the work 
Jacobs and Weill were doing, not denying the 
fact of the work, was simply on a surface 
claim; that they were working together in 
the same tunnel and in the same cut with 
Kinney, with the White and ilurphy, with the 
Central No. 2; all of whom were developing 
a quartz claim, except Jacobs and Weill; that 
Jacobs and WeUl were paying their share of 
assessments in all these workings, and were 
developing nothing but a surface claim. Weill 
and Jacobs say that Kinney did claim an ad- 
ditional ten feet, and wanted them to take 
one-half, and they declined to buy it They 
insisted that there were no additional ten 
feet there, and that they were entitled to all 
the ground that there was between those two 
adjoining claims. Kinney now insists that 
he wanted to sell half of the whole sixty feet; 
but he says Jacobs and Well declined to buy 
it, because they had all that they wanted. 
Now "all they wanted" must have been either 
the twent3'-five feet they were working and 
paying assessments on during those three 
years, or else what they had was that nine- 
teen feet in the White and Murphy, or botli. 
They may have referred to both or only to the 
Kinney ground, if any such remark was made. 
But thej' would be most likely to be talking 
of the claim in which they both owned. Kin- 
ney did not record his pretended notice of a 
claim for sixty feet. His notice was not re- 
corded till within a month or two of four 
years after he claims to have taken the claim 
up. The mining laws, if he followed them, 
required him to record his notice witliin ten 
days. He never did record any notice, but 
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only filed an affidavit stating that tie had, 
on the twenty-first of September, 1859, put up 
a notice, and stated the substance of what 
he claimed it to be. This was in 1864, after 
they had ceased working on tne claim, so far 
as the testimony indicates; that Is. doing 
any substantial work except what was done 
by Jacobs and Weill. One or two witnesses 
testified that they saw Kinney's stake, and 
saw a notice; but no one testified to the con- 
tents of that notice except Kinney. What the 
contents of that notice were, except from Kin- 
ney's own testimony, we do not know — ^wheth- 
er he claimed it for himself, or for himself 
and Jacobs and Weill. At all events, Jacobs 
and Weill were working with him, by em- 
ploying a man, and sharing the assessments; 
and though often on the ground, they say 
they never saw that notice. Kinney recog- 
nized them as owners, and collected assess- 
ments from them for working the muie, and 
that is against the theory that he claimed it 
all for himself. There was a notice for fifty 
feet in front of this claim for working pur- 
poses, filed soon after the purchase by Kinney 
and Jacobs, bearing date September 21, 1859, 
the same date that Kinney claims to have 
taken up his sixty feet, and that purported 
to claim the ground for working purposes, ly- 
ing in front of the Jacobs and Kinney claim, 
and purported to be the notice of Jacobs and 
Kinney. A record of the notice was made 
October 11, 1859, The record is as follows: 
*'H. Jacobs and G. W. Kinney claim the 
ground lying in front of their claims. Com- 
mencing five hundred and fifty feet south of 
the Comstock claim, and running thence south- 
erly along the line of a lead known as the 
Comstock lead, to the south line of Webb's 
claim. Said claim of gi-ound, for an outlet 
and machinery, was made on the twenty-first 
day of September, 1859, as per posted notice 
of that day." 

Jacobs says he never put that record there. 
Weill says he never put it there. They both 
say Kinney told them he did put it there; but 
Kinney says he did not put it there. Now 
it may well be that this is the notice that 
Kinney put up and which others saw, and 
which time and circumstances have, in Kin- 
ney's mind, transferred to a claim now set 
up of sixty feet on the lode. The same place 
would be a proper location for a stake and 
notice for either claim. Jacobs and Weill say 
they never saw any other. 

The following is a resume of the facts sub- 
stantially with reference to these claims, as 
shown by the evidence: 

Webb, and, afterward, Kinney and Ja- 
cobs & Weill in company, were recognized 
by all their neighbors as holding that fifty 
feet of ground. They were recognized by 
their neighbors in their dealings with them, 
and by bounding on them in their deeds, by 
the name of Jacobs and Kinney. They were 
recognized as the owners in company by 
their employees. It was generally so undei*- 
stood. Kinney recognized Jacobs and Weill's 
14FED.CAS. — iO 
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ownership by working along with them dur- 
ing the three years, the entire time that those 
operations were being performed, and by col- 
lecting and receipting for assessments for 
working the mine. Kinney, in the suit which 
he brought, and to which I have already al- 
luded, dated his title from the sixteenth day 
of September— the date of Webb's convey- 
ance to him— and alleged that as the date of 
the inception of his title. Jacobs and Weill, 
by their employees, worked there as if they 
understood that they owned twenty-five feet; 
and Kinney acted as though he so understood 
it, and recognized them as working on the 
claim he was himself prospecting. Kinney 
worked pei-sonally some two or three months 
with Brophy, a man hired and paid by Ja- 
cobs and Weill. He received the money paid 
by them on the assessments levied to pay the 
expenses of working the claim, and signed 
the receipts as secretary of the Kinney Com- 
pany. When anybody else brought a suit 
against the Kinney Company for the mine, 
they had no difiiculty in bringing Jacobs and 
Weill in as defendants, and they seemed 
to take the laboring oar in the defense; and 
when Kinney himself brought a suit, he made 
them co-pIaintifEs without consulting them, 
and afterward the suit was dismissed as to 
them, on motion of their own counsel, because 
they refused to go on with the proceedings. 
That this was originally what is called a 
square location, there is no doubt; and that 
other claims were located in the same way, 
worked in the same way, and held as lode 
claims in the same way, thei-e can be no 
doubt. That appears from the testimony in 
the case, and has appeared frequently in other 
cases on the Comstock. It has become a mat- 
ter of history— both judicial and general his- 
tory. I do not know but that the court, un- 
der a recent decision of the supreme court, 
ought to take judicial notice of the general 
and judicial historical facts of the mode of 
locations on the Comstock lode. At ail events 
the facts satisfactorily appear from the evi- 
dence, without resorting to the generally 
known historical facts. It is too late at this 
day to insist that Jacobs and Weill were not 
the owners of those twenty-five feet. In my 
judgment, no candid, disinterested, impartial 
mind, after a thorough examination of the 
testimony in this case, can entertain any 
greater doubt that Jacobs and Weill owned 
twenty-five feet of this claim in question, on 
the Comstock lode, than that Kinney himself 
owned any part of that claim. The testimony 
is just as satisfactory and conclusive, not- 
withstanding the fact that Kinney now repu- 
diates the claim, that they owned twenty- 
five feet of that leads as that Kinney owned 
any portion of it. I take it as settled by the 
testimony, beyond any reasonable controver- 
sy, that Jacobs and Weill owned twenty-five 
feet of that lead. Wherever, on a matei'ial 
point, the testimony of Jacobs and Weill dif- 
fers from that of Kinney, I take the testi- 
mony of Jacobs and Weill rather than Kin- 
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ney's because it is supported by the other 
testimony, and is in harmony with the gen- 
eml conceded facts, and such as we should 
expect from the condition of things and the 
intrinsic probabilities of the case, as develop- 
ed by the testimony. 

Then how does the case stand? I shall con- 
sider it on the hypothesis that there are seven- 
ty feet and a fraction, as claimed by Kinney, 
but earnestly disputed by the defendants. 
The twenty-five feet which Jacobs and Weill 
had, became vested by subsequent conveyan- 
ces in the corporation defendants. I shall 
first discuss this question with reference to 
Kinney alone, and afterward consider the re- 
lations of the other complainants in the case. 
I shall discuss it now on the theory, too, that 
there are seventy and a fraction feet; and 
on the theory that all of the conveyances are 
valid, and shall hereafter consider the con- 
tested conveyances. Kinney first conveyed a 
foot to Truett; he mortgaged five feet to 
Douglass; the mortgage was foreclosed, and 
the five feet purchased in and conveyed to 
Douglass by the purchaser, under the decree 
of the court; he conveyed ten feet to Long; 
he conveyed at one time four feet to Slills, 
and at another five feet to Mills, and at an- 
other time one foot to Mills. That malies a 
conveyance of twenty-six feet which Kinney 
made out of what he describes in his convey- 
ances as the Kinney ground. He made other 
conveyances, but the ground conveyed there- 
by was reconveyed to Kinney, and requires 
no further notice. Now, if we concede that 
there are seventy feet and a fraction, Jacobs 
and Weill had twenty-five; that left twenty- 
five out of the fifty to Kinney. If we 
concede that he took up ten feet more that 
would give him ten feet additional, making 
thirty-five feet. 

Then there is another claim to which I 
have not referred. Perhaps I ought to have 
done so before this time. Welton, who had 
become Kinney's partner, afterward claimed 
to have discovered that there were ten feet 
and a fraction still of vacant ground there, 
and he procured a man by the name of Booth 
to locate that ten feet. That ten feet was 
aftei-wavd conveyed by Booth to Welton, and 
half of it conveyed by him to Kinney. It is 
ten feet and a tenth, as it is conceded by 
Kinney, to have turned out to be, according 
to their measurement, although located as 
being eleven feet. Adding five and flve-hun- 
dredths feet— being half of this ten and one- 
tenth feet— to the thirty-five feet, would give 
Kinney a total of forty and five-hundredths 
feet Deducting the twenty-six feet which 
he had previously conveyed, leaves fourteen 
and five-hundredths feet. On March 24, 1S63, 
Kinney conveyed one-half of all the mines 
he had to Welton. On this calculation, he 
had at that time fom'teen and five-hun- 
dredths feet, one-half of which would be 
seven and twenty-five one-thousandths feet. 
He afterward, intentionally, as now conced- 
ed, conveyed twelve and five-hundredths feet 
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through Judge Heydenfeldt to the defend- 
ants, which would make forty-five and seven- 
ty-five thousandths feet in all conveyed by 
Kinney, being five feet and over more than 
he ever had. Thus Kinney conveyed five 
and twenty-five thousandths of a foot more 
than he ever had, conceding the full claim to 
be seventy and a fraction feet. 

This claim of Booth was located and claim- 
ed on the third of January, 1SG3. Booth 
testifies in the matter. He testifies that Wel- 
ton told him there was vacant gi-ound there, 
and got him^ to assist him in the measure- 
ment, and tlien wanted him to take up that 
ten feet, and on this request he did take it 
up. They measured it together and put 
down the stakes; toak it up and filed the no- 
tice; and Welton went with him to the re- 
corder's ofiiee, and saw the notice recorded. 
On the next day he conveyed to Welton. He 
got nothing for the conveyance, but expected 
to get something when Welton sold it. Wel- 
ton afterward conveyed one-half to Kinney. 
Now Booth says, he paid §80 to Welton 
for work on that claim. There was no work 
shown on that claim by any of the testimony, 
except that $80 paid by Booth, unless it was 
considered that the work on the Kinney 
ground was work on the Booth claim, and 
this transaction of Booth was after all the 
work was done, unless Barbour did some 
work, or unless the work of Jacobs and Weill 
and Douglass can be made to apply. He 
seems to be the only man who paid anything 
for work on the Booth claim, and it does 
not appear that Welton in fact did any work. 
He says he paid ?S0 to Welton for work on 
that claim. Welton does not say he was 
paid anything, or that he did any work. 
Booth took the claim up on the third of Jan- 
uaiy, and conveyed it to Welton on the 
fourth; so that Welton, according to that 
testimony, must have done §80 worth of 
work for Booth in the space of twenty-four 
hours. I place no reliance on that testi- 
mony. I do not think there was any worlc 
done. I am satisfied there was not. I am 
satisfied, from the state of the testimony, 
that this location was not Booth's work at 
all; it was Welton and Kinney's under an- 
other name. What their object was I do not 
know, unless they might have had some 
fears, that if taken in their own names, their 
associates would be entitled to share with 
them. Welton and Kinney seem to have been 
partners then. Kinney was notpresent, and per- 
haps Kinney did not know of it at the time. It 
may be called Welton's work, but Welton's 
and Kinney's interests seem to have been 
joined at that time, and probably the act of 
one was the act of the other. But on the 
hypothesis that the Booth claim is good, and 
the hypothesis that these deeds are all coiTect, 
Kinney conveyed the whole of his interest in 
this entire ground, and five and a fraction 
feet over, according to my figures. 

There are two ways by which the com- 
plainants seek to avoid this result: Firstly. 
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They claim the whole of this ground, deny- 
ing the right of Jacobs and Weill to any. 
This claina must be rejected, and it needs no 
further comment The rejection of this 
claim, and recognition of the right of Jacobs 
and Weill, should end this case. Khmey 
repeatedly testified, in substance, that hi esti- 
mating the amount he owned at the time of 
his conveyance to Heydenfeldt, and for the 
purpose of ascertaining his remaining inter- 
est to serve as a basis of this action, he acted 
upon the idea that Jacobs and "Weill owned 
nothing in the mining ground in dispute, and 
he indicates that if they did own twenty-five 
feet, then he had no ground of action. It is 
now conceded, that he intended to convey to 
Heydenfeldt twelve and a fraction feet He 
only alleges in his bill— and he must be limit- 
ed to his claim in the bill— an ownership of 
twenty-two sixtieths of thirty-nine and one- 
tenth feet being fourteen and sixty-three 
hundredths feet and an undivided five and 
one-twentieths feet making an aggregate of 
nineteen and sixly-eight hundredths feet 
This is all he claims to own by the allega- 
tions of his bill, besides the twelve and a 
fraction feet which he now admits was in- 
tentionally conveyed to Heydenfeldt; and 
this claim is based, as he concedes, on the 
idea that he owned the whole fifty feet of 
the lode derived through Webb, and that 
Jacobs and Weill owned none. Since it turns 
out that Jacobs and Weill did own twenty- 
five feet this amount must be deducted from 
the basis of his claim, and twenty-five feet is 
five and thirty-two hundredths feet more 
than the nineteen and sixty-eight hundredths 
feet alleged in his bill as the amount owned 
by him, which excess corresponds very near- 
ly with the excess he appears, by his deeds, 
to have conveyed more than he ever owned. 
Upon Kinney's own theory, then, as distinct- 
ly disclosed in his testimony when compared 
with the allegations of the bill, if Jacobs and 
Weill owned twenty-five feet, he has no 
ground of action; but on the conti-ary, he 
really had more than five feet less than he 
had in some way assumed to dispose of. 

Secondly. They claim to avoid the effect of 
these facts in another mode; they claim that 
Kinney's conveyances must all be credited to 
the northern sixty feet; that is what he calls 
the Kinney ground at that time. The testi- 
mony, all except in one particular instance, 
indicates that Kinney regarded the additional 
feet as on the south side; there is one point 
which leaves it in doubt whether he intended 
the extra ten feet located by Kinney to be 
on the north or south. But on page 781 of 
the testimony he locates it on the south. 
Booth took his up on the south, and Kinney 
says he took up the whole sixty feet com- 
mencing on the north and ending on the 
south. Which end he now claims the ten 
feet to be on does not very clearly appear. 
It would naturally be on the south, as the 
Ophir stake appears to have been the point 
from which all measurements were made. I 



do not know what right he had to select his 
ground. The other parties, Jacobs and Weill, 
claimed the whole from claim to claim ad- 
joining—that there were no extra ten feet 
there. There was a stake on the White and 
Murphy line and a stake on Centml No. 2 
line. If it was a case of a deed describing 
ground as commencing at one stake and run- 
ning thence fifty feet to another stake, where 
the deeds fixed the monuments, and it turned 
out that there were more than fifty feet be- 
tween the monuments, the whole would be 
conveyed by the deeds from monument to 
monument. The deed from Webb to Jacobs & 
Co. described the claim conveyed as extending 
from the adjoining claim on the north to the 
Murphy on the south. The parties were 
there in possession, from one claim to the 
other. It is true they called it fifty feet 
but there was a stake on either side marking 
the boundaries of the adjoining claims; and 
the claim was admitted by outside parties, 
at a time, too, when people were looking for 
vacant ground. If Kinney could locate thus 
and locate his partnei-s out of the ground, I 
do not know how, or by what authority he 
could select the place where he would take 
his ten feet His associates, certainly, would 
have something to say about that. At all 
events, that is the way the claim stands. 

Kinney evidently, in all his conveyances, 
referred to the whole ground as the Kinney 
ground, but they were made before the Booth 
location. That is doubtless so; but later, 
from some time in 1865, it has been assumed 
by Kinney that there has been a partition or 
segregation by which twenty and a fraction 
feet were cut ofE from the northern end and 
segregated to Kinney and Welton; and 
which they have since claimed in severalty, 
and they have named this segregated twenty 
and a fraction feet the "Kinney and Welton 
Claim," and all the rest, including the Booth 
location, the "Kinney Ground." AU except 
the north twenty and one-tenth feet is called 
the Kinney ground in the deed in question to 
Heydenfeldt. Now as to the suit of Kinney 
V. Central No. 2 Co. Kinney and everybody 
else, ever since the judgment in that action, 
appear to have acted upon this assumption. 
Kinney and Welton claimed the whole of that 
twenty and a fraction feet By what means 
do they get that twenty and a fraction feet 
in severalty? It must be by a transfer of the 
Booth claim on the south, and the other ten 
feet which Kinney claimed to have found 
and located to the northern end of the claim 
by some means. The amount corresponds to 
the amount of those two claims. There is no 
conveyance shown in evidence, either written 
or verbal. There is no means indicated in the 
evidence by which they got that segregated 
except by an addendum to the judgment in 
the case which Kinney brought against Cen- 
tral No. 2, hi which Douglass, Jacobs' and 
WeiU refused to be joined and were dis- 
missed- 
After their dismissal, a decree was entered 
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in tliat case by wliich a line was established 
between the Central No. 2 and the remaining 
plaintiffs in the case. Some two or three 
months after tliat there was a supplemental 
decree appended to the other after the ad- 
journment of the term, in which it is ad- 
judged and decreed that Kinney and "Welton 
owned that twenty and a fraction feet on the 
northern end in severalty; tliat the other 
plaintiffs had no right therein; and that the 
remaining portion to the south should remain 
the property of all the plaintiffs according to 
their rights. That purports to be a decree by 
consent. One of the complainants' counsel 
seems to regard tliat as a valid decree, and 
as in evidence and as having some effect; 
while the other repudiates the validity of that 
decree. It was objected to by him as evi- 
dence on the ground that the supplemental 
decree is wholly void, and therefore irrele- 
vant I am inclined to think that it is void 
as a decree. I talie tliat view of it as a de- 
cree of the court. In the first place, there is 
not an allegation in the complaint upon which 
the decree could be based; there is no allega- 
tion at all on the subject, except that the 
plaintiffs are owners of the mining ground, 
and the defendants are not, and seeking to 
settle the title of the defendants therein. 
There is no allegation as to the rights of one 
plaintiff against the others anywhere in the 
complaint. Nothing is there shown on which 
the decree could be based. In the second 
place, Jacobs and "Weill and Douglass were 
not parties to it; they were tenants in com- 
mon, and had an interest. Their consent was 
necessary to affect their rights. Another 
ground, and the main ground that was re- 
lied on is, that it was entered after the ad- 
journment for the term; after the rights of 
the parties had been finally adjudicated; after 
the case had been closed, and the record final- 
ly made up; and that the court was not au- 
thorized to make a further decree for want of 
jurisdiction. If that is so, there is no pos- 
sible way shown by the evidence by which 
Kinney and TVelton got their interest trans- 
feiTed in severalty to those northern twenty 
feet, unless this decree, though void as a de- 
cree, can be regarded as a partition by con- 
sent It may perhaps be regarded as an ad- 
mission of the parties to the suit entered on 
the record by which those who were parties 
consented to a partition. That decree is the 
only act Kinney relies on to show a segrega- 
tion, notwithstanding the fact that he ob- 
jects to its introduction as invalid. From 
that time forward he claimed it for himself 
and Welton in severalty. In his letter to 
Heydenfeldt he claimed it in severalty, and 
refers to it as having been obtained by vir- 
tue of that decree, for no other is shown, and 
that his interest remains in the same position 
as that in which this decree left it; that he 
had done nothing with it since. He treated 
this segregated part as belonging to him and 
"Welton. He claimed to own an undivided 
half of it, and he claimed it by virtue of that 



decree. He sold Heydenfeldt ten feet and 
one-twentieth of a foot in it— in other words, 
one-half of it He admits that he sold that 
amount and got his p"" for it In this very 
transaction which he seeks to have reviewed 
—the transaction whicxi ue seeks to have de- 
clared to have been entered into by mistake, 
w^hich mistake he now asks to have corrected. 
"Welton claimed the other half. - He luust 
have got it through that deci-ee as a decree, 
or by vh-tue of that stipulation upon the rec- 
ord regarded as an agreement for partition, 
or as evidence of a prior parol partition, or so 
far as the testimony is concerned he did not 
get it at all. It may be looked on perhaps as 
something in the nature of an agreement for 
partition between those plaintiffs. It does 
not appear whether the attorneys or parties 
in person consented. It might be said to be 
by consent of the parties. If by consent of 
the attorney, and he liad no authority, Kin- 
ney has stUl recognized it, because he has 
ever since claimed under it, and there is no 
other way shown in the testimony by which 
he and "Welton could have got these twenty 
feet in severalty. Even if he took his own 
ten extra feet, there on the north, he could 
not ti-ansfer the Booth ten feet to that end 
of the claim. And subsequently to that time 
he considered the Booth claim as a part of 
the Kinney ground, for he describes it as such 
in the very deed in question. If we con- 
sider it as an agreement for partition, or as 
evidence of a prior parol partition between 
him, Welton and the other plaintiffs, by 
which they set off that portion to him, and 
the others acquiesced, and possession was 
taken in accordance with this agreement; it 
also at the same time transferred the right 
of his prior grantees in the whole to" the re- 
maining part. Such would be the effect of 
the partition, and his deeds of conveyance 
should be credited to the remaining part. 
When he took the interest of the others in 
the north twenty and one-tenth feet by that 
partition, or by decree, or by whatever means 
he got it, he must have yielded his right to a 
corresponding amount in the remaining part 
to the others in order to make the partition 
as it should be. The whole southern fifty 
feet he thenceforth treated as the Kinney 
ground. Then taken in that view the several 
conveyances of Kinney should be applied to 
the other part. 

But his present theory goes bej'ond tliat 
even; he now, for the first time, so far as 
the evidence shows, claims the twenty and a 
fraction feet on the north, and besides claims 
half of the ten feet of Booth ground on the 
south. That would be eighty feet and a frac- 
tion instead of seventy, because he got this 
segregated twenty feet by some sort of par- 
tition. Certainly, he has not claimed the 
ground as eighty feet, and it is only by that 
process that he can get the ten feet in there 
in addition to the twenty and one-tenth feet 
on the north. He must either have trans- 
ferred that Booth ten feet to the north end. 
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or else be has not got a title to that twenty 
and a fraction feet on the north. He then, 
himself, by his acts, recosnized those convey- 
ances as being transferred and passed over 
to the other portion of his claim, and claimed 
his several interests in the northern twenty 
feet. He has acted on that theory ever since. 
He acted on it in the conveyance in question, 
to Heydenfeldt He admits now that it is 
shown by the conveyance that he did convey, 
and intended to convey ten and a fraction 
feet of the Kinney and Welton ground to 
Heydenfeldt, and got his pay for it. Now, if 
he did that, and these conveyances are to be 
credited to the whole nortiiern sixty feet, 
then he has sold to Heydenfeldt ten and one- 
twentieth feet which he did not own, or at 
least a large portion of it If there has been 
no partition in setting that off in severalty, 
he did not have that ten and a half feet to 
sell, because, on his present theory, these 
conveyances affected the whole nortbem sixty 
feet. If that is so, he had no ten and a frac- 
tion feet to sell in that part, and Heyden- 
feldt and the Consolidated Virginia and Cali- 
fornia Companies have a counter-claim for 
the correction of the mistake in that particu- 
lar, and a claim to get the ground which they 
have bought and paid for out of the ground 
which Kinney did in fact own. It makes 
very little difference, I apprehend, which way 
it goes. Somebody is wronged upon that the- 
ory—upon the theory that the whole of his 
conveyances are to be credited to the north- 
em sixty feet, while the whole northern 
twenty and one-tenth feet are owned by him 
and Welton in severalty. On tliat theory, 
somebody has been wronged, and that some- 
body is the defendants, because the defendants 
have bought and paid for the full number 
of feet that Kinney ever owned in the whole 
seventy and one-tenth feet, and bought it of 
Kinney and his grantees. That is shown by 
the testimony. The testimony shows that 
they had bought from Kinney and his gran- 
tees the full amount of Kinney's portion of 
seventy and a fraction feet— as much of said 
lode as Kinney ever owned. So that if any- 
body is wronged by that claim it is the de- 
fendants, and they are wronged by Kinney; 
and the defendants have a counter-right to a 
coirection of the mistake as against Kinney, 
so as to get their full number of feet pur- 
chased through Kinney, somewhere in these 
claims. 

It is apparent that Kinney and Welton, and 
Kinney's grantees, who were co-plaintifCs in 
the Central suit, including the defendants, 
their successors in interest, who are also 
the grantees of Jacobs and Weill, have acted, 
and that Kinney and defendants have acted 
in this transaction upon the idea that there 
was a partition made by virtue of th§ supple- 
mental decree in the Central suit, by which 
the northern twenty and one-tenth feet were 
segregated and set off to Kinney and Welton, 
and the remaining fifty feet constituting the 
Kinney ground, left to be held in common, 



thereby referring Kinney's previous convey- 
ances to that portion. The parties to the 
deeds sought to be reformed, Kinney and de- 
fendants, acted upon that hypothesis in this 
very transaction. And it cannot be success- 
fully claimed that Kinney, in adopting this 
hypothesis, acted under any mistake of -fact. 
In no other way indicated by the evidence 
could Kinney have ten and a fraction feet in 
the Kinney and Welton ground to convey to 
Heydenfeldt And equity requires that the 
court should act upon the same hypothesis, as 
this is the only one upon which defendants 
can obtain all the interests which they have, 
in good faith, bought from Kinney and his 
grantees and paid for; and the only ground 
upon which full justice can be done between 
these parties, and upon this hypothesis there 
is no mistake against Kinney. Upon that 
ground, then, there is no mistake, in my 
judgment, which ought to be corrected by a 
court of equity, and the equities are with the 
defendants. 

The case stands thus: Kinney never had 
but forty and five one-hundredths feet, allow- 
ing and including the ten extra feet claimed 
to have been located by himself, and half 
of the ten and one-tenth feet claimed to have 
been found and located by Booth, the remain- 
ing twenty-five feet being owned by Jacobs 
and Weill. He conveyed forty-five and sev- 
enty-five one-thousandths feet, being five and 
twenty-five one-thousandths feet more than 
he ever owned. Defendants have purchased 
and received conveyances from Kinney and 
his gi-antees, including in Kinney's direct 
conveyance only the amount which Kinney 
admits he intended to convey by the deed in 
question, forty and five one-thousandths feet, 
being all he ever owned, five feet from Wel- 
ton, which would embrace the other half of 
the Booth claim, and twenty-five feet from 
Jacobs and Weill, making the whole seventy 
and five one-thousandths feet 

If Kinney has made a mistake, and con- 
veyed more than he intended in the Kinney 
ground, he has. also, made a counter-mistake 
in conveying a corresponding amount more 
than he owned in the Kinney and Welton, 
and if he asks equity by correcting one mis- 
take against him, he should do equity by cor- 
recting the other in his favor and against the 
defendants. The legal title and possession 
are in defendants. The equities, at least are 
equal in their favor, if not better, on that 
hypothesis. Where the equities are equal, 
the one in possession stands in the better po- 
sition. On that ground, I think that deed 
should not be corrected, because, if Kinney 
has made to defendants conveyances of more 
than he intended in the south fifty feet, he 
has conveyed an equal amount more than he 
owned in the northern twenty feet That is 
to say, the court will not reform this instru- 
ment for the purpose of giving him those ad- 
vantages which he claims, if he has fallen in- 
to them by mistake. If defendants got no 
more than they bought and paid for, and 
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bought and paid for through him, there cer- 
tainly is no ground for a reformation of the 
instxTiment on that theory, even though they 
did not get it in the precise way contemplat- 
ed. 

"We now come to the contested conyeyances. 
There are three contested conveyances; the 
conveyance from Kinney to Welton of one- 
half of the ten and a fraction feet claimed 
to have been located by Booth, executed at 
the time when it was necessary that the deed 
should be stamped, and there was no stamp 
on it. It has not been stamped, and the 
counsel could not find any authority for 
stamping it at this time; another one to Mills 
of one foot, is in the same condition. I think 
there are two answeis to the objections tak- 
en. I will take the Kinney deed, because it 
is larger. There are two answers to the 
claim of the plaintiff on that point. The first 
is that the statute provided that where a par- 
ty received a conveyance that was duly 
stamped, his right should be in no way af- 
fected by any prior conveyance that was not 
stamped. The statute did not make the in- 
strument absolutely void. It simply meant 
to put a disability on the use of the instm- 
ment as an instrument of evidence as be- 
tween the parties to it. It made it a penalty 
for any person to issue or execute an instru- 
ment without stamping it, and for the pur- 
pose of insuring payment of this stamp tax, 
it made the instrument inadmissible as evi- 
dence, and also provided that its record 
should not impart notice to subsequent pur- 
chasei"s, but as the law was simply meant to 
operate on the parties to the transaction who 
ought to have stamped it, it was provided 
that a subsequent conveyance to a party by 
a deed properly stamped, should not be affect- 
ed by a defect in the prior transfer. That 
being so these defendants acquired title by 
subsequent conveyances Which were stamped, 
and in all respects lawful, and whicli passed 
the title to them as purchasers unaffected by 
the want of stamps on previous conveyances, 
and they have the protection of the statute on 
that point. But I do not know how the com- 
plainant gets over the point, as to his own 
deed. The prior deed fi'om Booth to Welton 
was not stamped. It is not necessary to at- 
tach any consequence to this defect, and I 
only refer to it. The deed from Booth to 
Welton of that ten feet was not stamped, 
and stands in the same condition as the oth- 
er. I do not know that there is any law 
which authorizes the complainants to stamp 
their deed, which does not authorize the de- 
fendants to stamp theirs. It is, however, un- 
necessary to lay any stress upon that point, 
but it is the fact that the deed of Booth was 
not stamped until after this action was com- 
menced, and since this testimony was mostly 
taken; and it is claimed that there is no law 
now authorizing it to be stamped; and that 
there has not been a law authorizing un- 
stamped instruments to be stamped since the 
first of January, 1S77. But that is not a mat- 



ter of importance to this controversy. On 
the theory I adopt, if the deed from Welton 
to Kinney is not stamped, it is Kinney's fault 
and Welton's fault. They were the parties 
to it, and conveyances have been made by 
both those parties since to defendants, and 
valid conveyances have been made to defend- 
ants by the grantees in the unstamped deeds. 

Kinney sold his mining ground to parties 
through whom defendants derive title, and 
got his consideration for it; if he failed to 
make a valid conveyance, equity required 
that he should make a good conveyance. It 
was his duty to make one, and thereby per- 
fect the title of defendants derived through 
him by the unstamped deed. It is no more 
tlian he ought to do to perfect that deed, and 
I see no reason why a court of equity would 
not compel an execution of a valid deed, or 
the perfecting of the deeds already executed 
by stamping it, so long as the law pennits 
the stamp to be put on. If so, he has done 
nothing more than he should have done, and 
what a court of equity would have compelled 
him to do. But it is claimed that the deed, 
which, though executed for another purpose, 
happens to cure the defects of his prior con- 
veyances, was executed by mistake, and he 
asks that the mistake may be corrected, and 
in order to enable him to make out the mistake 
relied on, he asks the court to permit him 
to repudiate his former defective conveyan- 
ces. He comes into court, and asks affirma- 
tive relief on this gi'ound. A man who comes 
into a court of equity asking equity, must 
do equity, and equity would require him to 
perfect that title, and will not coti'cct a mis- 
take for the purpose of allowing him to avail 
himself of his own wrong in failing to stamp 
that deed, and in declining to give effect to 
the sale which he made, and for which he re- 
ceived his consideration. 

The same obsei*vations will apply to the 
Mills deed. I will not go over the point 
again, but will only say that Kinney is not 
entitled to a decree to reform his deed, ftir 
the pui-pose of enabling him to take advan- 
tage of his own wrong in neglecting to stamp 
a former conveyance under which the defend- 
ants in part claimed title. On both of these 
grounds, therefore, the objection to allowing 
the Welton and the Mills deeds must be over- 
ruled. 

The next is the Long deed. The Long deed 
is a deed of ten feet, executed in 18G1. That 
deed was executed, witnessed and acknowl- 
edged, but was not recorded. It is unneces- 
sary to discuss the validity of this deed with 
reference to Kinney. The complainants do 
not even claim that the deed is not good as 
against him, except under a statute of Utah, 
which I have held heretofore, and which I 
shall continue to hold until overruled, did not 
apply to mining claims. They have not made 
a veiy earnest stand on that point as to Kin- 
ney, and unless void by the statute, they ad- 
mit that the deed as to Kinney was ^aljd, 
but deny its validity with reference to tna 
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other two complainants, who have acquired 
their interests since the commencement of 
tills suit They do claim, however, that it 
was given only in trust. 

I may as well go over this part of the case 
in this connection, now I have it in my mind. 
This deed was executed some time in Octo- 
ber, 1861. Kinney says that it was not in- 
tended for a conveyance— that he only put it 
in Long's name to avoid his creditors, and 
that Long so understood it He did not re- 
cord it He did not even acknowledge it un- 
til several months after it was given, but 
even then, the deed was not recorded so as to 
make it a protection. That is the only ground 
on which he puts the question as to that 
deed. He says, however, that he had am- 
ple property besides left, out of which the 
judgment which he was seeldng to avoid— a 
judgment for some two hundred dollars from 
PlacervUle— could have been collected. That 
his other interest in the same claims was am- 
ple to pay that This conveyance, there- 
fore, was needless, for it would not accom- 
plish his purpose, if that was his purpose, as 
he had an abundance of property left to satis- 
fy this demand. A portion of the same min- 
ing claim was left amply suflacient to satisfy 
this demand. Besides, he acknowledged it 
several months after it was given, showing 
that he intended at that date to give it ef- 
fect Upon this theory it was given for a 
fraudulent purpose, and passed the legal title. 
In such cases a court of equity will,^ doubt- 
less, leave him where it fibads him. The pre- 
tense seems to be preposterous on that state 
of facts, but in addition to that, Long im- 
mediately sold five feet to Douglass and five 
feet to Mrs. Ormsby, afterwards airs. Way- 
man; their deeds were on record, and they 
were recognized afterward by Kinney as 
members of the Kinney Company. It was a 
fact that must have been notorious, and well 
known to him, because when Wallace brought 
the first suit against the Kinney Company 
to recover this ground, he made Long, Doug- 
lass and Mrs. Wayman parties, and after- 
ward, ia the second suit, he made Douglass 
and Mrs. Wayman, as well as Kinney par- 
ties. It must have been notorious, for when 
the parties desired to sue the Kinney Com- 
pany, they had no difficulty in finding out 
who owned the ground. Douglass, Airs. 
Wayman and Kinney were defendants in the 
same suit Kinney filed an answer, for him- 
self, Douglass, Mrs. Wayman et al., and veri- 
fied it, and in the verification he stated that 
he had read the answer and knew its con- 
tents. He must have known, therefore, that 
Long and Douglass and Sirs. Wayman, were 
parties to it Not only did he know it, but 
others desiring to deal. with the company 
Icnew it 

The suit was Wallace v. Sol. Weill, H. Ja- 
cobs, J. W. Wayman, John F. Long, J. M. 
Douglass [unreported]. And now come the 
above defendants. J. W. Wayman, Wayman, 
Loiig, Douglass, Ti-uett Dick, Miles, George 



W. Kinney, and answer all in one answer. 
Kinney verifies it He being "one of the de- 
fendants above named, being duly sworn de- 
poses and says: That he has heard the fore- 
going answer read, and knows the contents 
thereof, and that the same is true of his own 
knowledge, except as to such mattei-s as are 
therein stated on his information and belief, 
and as to those matters he believes it to be 
true." It is signed George W. Kinney. They 
were, therefore, parties to the same suit, and 
he answers for them all, and says he has read 
the answer, and knows what it contains, and 
has verified it There are no other means 
shown by which Mrs. Wayman and Douglass 
as to a part obtained any title, except 
through that deed to Long. Kinney knew, 
then, that Long had conveyed it to Douglass 
and Mrs. Wayman. What is more, in the 
same suit, before they came to the trial, there 
was a stipulation filed by which Long's right 
was to be protected, and another stipulation 
in the case is that the interest of Douglass 
is to be protected, and that the interest so to 
be protected came from Long; and Long is 
not shown to have had any other right than 
that which came from Kinney. There is a 
recognition of these rights again by Kinney, 
when Kinney brought his suit against Cen- 
tral No. 2. In that suit he made Douglass 
and Mrs. Wayman parties as co-plaintilis, 
thereby recognizing their rights subsequently 
to this Wallace suit. There is no ground, 
therefore, for rejecting that deed, because it 
was not intended for a conveyance. But if 
it was intended for the purpose now claimed, 
it passed the legal estate, and being for a 
fraudulent and unlawful purpose, a court of 
equity will leave him where it finds him. It 
passed a legal title, and that legal title has 
in pai-t at least, been conveyed to these de- 
fendants, and it does not appear that they 
had notice of the purpose now alleged by 
Kinney. I have myself, however, no doubt 
from the evidence, that the deed was intend- 
ed by Kinney to vest a good title in Long. 
There is no ground, therefore, for rejecting 
the Long deed in order to work out a mistake 
for the benefit of Kinney. 

Again, on this ground of mistake, I do not 
see anything in the evidence which indicates 
that Kinney ever, till recently, claimed the 
whole of that sixty feet as against his co- 
defendants. His testimony is the only testi- 
mony, except one passage in Nougues' evi- 
dence, that indicates it anywhere, and Kin- 
ney's testimony is denied by Jacobs and 
Weill, and the other imdisputed facts, and 
circumstances confirm and corroborate tlie 
latter. Jacobs and WeiU say he did want 
them to buy half of the extra ten feet which 
he claimed to have located, but which they re- 
fused to do, on the ground that there were no 
ten feet there. WeiU. says Kinney insisted 
on his disclaiming axiy interest in the ten 
feet and he did so, on the theory, however, 
of which Kinney was aware, that there were 
no extra ten feet to disclaim, and that that 



KINNEY (Case No. 7,827) 



[14 Fed. Cas. page 632] 



was about the time of the suit against Central 
No. 2. It is very clear that up to that time 
Ivinney recognized Jacobs and Weill as co- 
owners in that mine to the extent of twenty- 
fire feet, and collected numerous assessments 
from them on the twentj'-five feet, for ex- 
penses of working and developing the Kinney 
mine, giving receipts therefor, signed "Geo. 
W. Kinney, Secretary." In this transaction 
with Heydenfeldt, Kinney evidently goes on 
that same theoiy. He did not, then, pretend 
in his letter to Heydenfeldt, that he had more 
than five feet, besides the twelve and a frac- 
tion. He says there should be five feet more 
somewhere— where, he did not know— but he 
supposed it was in Mills, because he bad con- 
veyed to Mills five feet once, as secmity for 
a debt. He presumed it had never been re- 
conveyed. It tin-ns out that it had been re- 
conveyed, as the evidence shows, so he was 
mistaken as to that proposition, and, there- 
fore, there probably his mistake lay. He sup- 
posed he still had five feet which was in 
Mills, but now when he conveyed to Heyden- 
feldt, he only claimed that there were ten and 
a half feet in the Kinney and Welton, two 
feet in the Kinney, and he supposed there 
must be five feet somewhere, but did not 
know where it was. That is all he claimed; 
all he made any pretense to. If he did not, 
in that ti-ansaction with Heydenfeldt, recog- 
nize the title of Jacobs and Weill to twenty- 
five feet, and his defective conveyances as 
valid, he should have claimed some thirty- 
five feet, which his counsel now claim for 
him in tliis action (although no such amount 
is alleged in the bill), instead of the ten and 
one-half feet, the two feet, and the five feet 
which he thoxight he ought to have, but did 
not know whei'e to look for, because the con- 
veyances do not indicate where the title is, 
unless he recognized that twenty-five feet in 
them. He manifestly dealt with Heyden- 
feldt on the theory that Jacobs and Weill and 
their grantees owned twenty-five feet, and 
the fact is that they did own it. He un- 
doubtedly recognized that fact at that time. 
Now, then, if he contemplated that state of 
facts when he made his deed to Heydenfeldt, 
he cannot now go back and say there is a 
mistake; they did not own it; I owned it all, 
when the fact is he did not own it at all. 
That cannot be made the basis of a mistake 
for tlae purpose of correcting this conveyance. 
He himself evidently ti'eated those parties as 
being owners of the twenty-five feet, other- 
wise his claim was not such as it ought to 
have been, and doubtless would have been. 
Mr. Ivinney is an intelligent man. A man 
who understands what he is about. That is 
manifest from his testimony. He was in the 
habit of di-awing his own deeds, and with 
technical accuracy. He laiew what convey- 
ances he had made. We are not to suppose 
he was not aware of all the conveyances he 
had made. He does not pretend that he 
liad forgotten any of his conveyances. He 
d^es net pretend that he did not know he 



had made all these various conveyances in- 
troduced in evidence here. He made no 
mistake, then, as to what conveyances he 
had executed. If he made any mistake, it 
evidently was as to the effect of that record, 
which he at that time claimed to be a judg- 
ment; and if he made a mistake in that par- 
ticular, it is a mistake of law, and not a mis- 
take of fact. He could have made no mis- 
take of fact with reference to the amount he 
had conveyed, or with reference to Jacobs 
and Weill's owning twenty-five feet of the 
lode. At the time of the conveyance to Hey- 
denfeldt, also, it is equally manifest, from 
similar considerations, that he had not con- 
ceived the idea of repudiating the Kinney, 
MiUs and Liong deeds; and that he recognized 
the validity of those conveyances, and made 
his calculation of the amount owned by him 
on that basis. There was no mistake here, 
then. This being so, there is nothing left for 
him upon which to base an equity to sustain 
a bin for rectifying a mistake. 

There is another question which has been 
very earnestly contested here, and that is as 
to whether there were any exti-a feet which 
Kinney could locate. One side claimed that 
there were twenty feet and one-tenth extra, 
and the other side claimed that there were no 
extra feet. The solution of this question de- 
pends on the base line of the lode to be adopt- 
ed for the measm-ement In order to get the 
ten or twenty exti-a feet, the base line adopt- 
ed by Kinney runs higher up the mountahi 
and further towards the west, so far that by 
making the hypothenuse of a right angle 
triangle the base upon which to measm-e, a 
gi-eater distance is obtained than by adopting 
the base of the triangle for the line of meas- 
urement, as claimed by the defendants. By 
taking the Kinney base and the survey made 
by Mason, for the pm-pose of his suit with 
Central No. 2, there are seventy and one- 
tenth feet. Take the Freeman base, the base 
claimed to be the true base in the dU-ection of 
the lode, as claimed by the defendants, and 
there are left but fifty feet. That is the way 
the additional twenty feet are claimed to 
have been found. There is a good deal of 
testimony on the subject as to which is the 
proper base. It is insisted on the part of the 
complainants, however, that the proposition 
that there are seventy feet and a fraction, is 
admitted, and is therefore not open to ques- 
tion. They manifestly misconstrue the plead- 
ings. They first claim: "(1) The imdivided 
ten feet and one-twentieth of one foot of 
ground on the Camstock ledge, so-called, and 
in that portion thereof described as the north- 
erly twenty feet and one tenth of a foot of a 
certain mining location made on the twentj'- 
first day of September, 1859, by plaintiff in 
his own name and for his own use, in Vir- 
ginia mining district, whereby he located 
sixty feet in extent of said ledge, commen- 
cing five hundred and fifty feet southei'ly 
from the southerly line of Comstock's claims. 
now known as the 'Ophir Silver Mining Com- 
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pany's Ground'— said premises being now 
known as the 'Kinney and Welton Ground.' ., 
(2) An undivided interest of twenty-two six- 
tietlis in all that portion of said Comstock 
lode, thirty-nine and nine-tenths of a foot in 
extent, lying directly south of the parcel of 
ground last above described. (3) The undi- 
vided five feet and one-twentieth of a foot in 
the portion of said Comstock lode dkectly 
south of the last-mentioned portion of said 
lode. Said second and third parcels being 
known as the 'Kinney Ground.' " 

Now, these second and third propositions 
are denied in the answer. The only allega- 
tion upon which complainants base this 
claim is the followmg, and that is not an al- 
legation, that there were seventy and a frac- 
tion feet there to be located. It is only an 
allegation of what the deed to Heydenfeldt 
contains— what it purports to contain. That 
is not an issuable allegation as to the quan- 
tity of ground to be found there. The alle- 
gation reads thus: "Whereby he conveyed 
away to the said defendant, Heydenfeldt, 
certain premises described in such convey- 
ances as follows." Then he goes on to de- 
scribe it, copying the description contained 
in the deed: "All the following desa'ibed lo- 
cations, mining rights or claims, located on 
the Comstock lode, Virginia mming district, 
Storey county, state of Nevada, to wit: The 
undivided one half part of the mine known 
as the 'Kinney and Welton'; said Kinney 
and Welton mine consists of twenty and one- 
tenth feet on the ledge or lode, and adjoins 
the Central No. 2 mine on the south; also, all 
the interest of said party of the first part in 
the mine knqwn as the "Kinney' (amount un- 
known); said Kinney mine adjoins the White 
and aiurphy mine on the north, and consists 
of fifty feet on the ledge or lode, and also an 
undivided intei-est of one hundred feet, in the 
mine known as 'Defiance' "—and so forth. 
That is simply an allegation of what that 
deed contains; it is not an allegation that 
that amount of land in fact was there. There 
is no direct issuable allegation as to what 
amount of groimd was there. The defend- 
ants could not deny that allegation because 
the deed did contain that description; they 
only made the allegation to show what the 
deed pm'ported to convey. Defendants ad- 
mit that the deed did contain the description 
alleged, and could not truthfully do other- 
wise. It is true we may infer that there 
were seventy feet there. But inferential or 
argumentative pleading is not admissible. 
A fact can only be put in issue by a direct al- 
legation in such a way that the party can 
take issue du-ectly on it. There is no such 
allegation in this complaint. It is merely an 
allegation of what was contained in the Kin- 
ney deed— what it did contain on its face 
without saying that that amount of mining 
ground was there to be conveyed. There is 
no allegation on that point on which defend- 
ants could directly take issue; hence the ex- 
' istence of the amount of seventy and a frac- 
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tion feet is not admitted by the pleadings. 
The testimony on this point I do not propose 
to fuUy discuss, because I do not think it nec- 
essary to the decision of this case; but I will 
refer to some parts of it air. James has 
been the surveyor of those claims ever since 
1860 or 1861. He is the man of all others 
most thoroughly acquainted with that lead. 
Marlette was the county surveyor and sur- 
veyor-general, and did sm-veying there, and 
he confirmed him. The other parties have 
not sm-veyed it with a view of ascertaining 
the range, strike or direction of that lead. 
There is the testimony as to the general di- 
rection of the lead of Mr. Ashbm-ner and the 
testimony of some others, but they have nev- 
er surveyed it with the intent of ascertaining 
the strike of the lead, whereas James has 
been surveying there constantly fi-om the be- 
ginning down to the present time, and knows 
all about it, if anybody does. Freeman es- 
tablished this base line as now claimed by 
counsel for the defendants, as early as May, 
1860. Complainants' counsel had a map 
made from Clai-ence King's report, and claim- 
ed a right to refer to it, but it was not intro- 
duced in evidence. He claimed that the 
court should notice it as a public document, 
and I will refer to it also. James says that 
the ITreeman base is parallel to the lode on 
that portion of the lead— as nearly parallel as 
a line can be drawn. Although it is not in 
evidence, the plat which pm-ports to be a 
copy of the map of Clarence King, was used 
in argument by complainants' counsel, who 
claimed the right to refer to it, and claimed 
that it shows the claimants' base to be paral- 
lel to the lode or lead. That depends on 
what is called the com-se of the lode as laid 
down here— whether we take several miles in 
extent or talce it in reasonable sections. 

This part in yellow purports to be a section 
of the lode, as counsel say, fifteen hundred 
feet below the surface; therefore, it is below 
and to the eastward of the stake of the Ophir, 
and the base line drawn from it. If this 
green line representing the Freeman base 
were moved down three-fourths of an inch; 
if it be brought down to correspond with the 
level of the section, the green line from there 
to there (pointing), for the distance of nearly 
four thousand feet, or more than three-quar- 
ters of a mile, would lun directiy tiu-ough 
the centre of the ledge, as claimed here by 
the defendants. If this represents the con-ect 
position of the ledge, fifteen hundred feet be- 
low the surface, and the gi-een line on that 
pait should be moved eastward, it would run 
directiy through the centre of the ledge as 
laid down on the plat, for a space of about 
four thousand feet, which includes the Sav- 
age claim, and all noith of it, up through and 
beyond the Ophir. The line as di-awn on the 
plat simply cuts the bulge at the top. If this 
plat is correct, it is plain to be seen by the 
mere inspection, that the green line represents 
the course or strike of the ledge throughout 
this section of four thousand feet through the 
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whole length of Virginia City, much more 
nearly than the red one. But this plat is not 
a copy of Clarence King's map, except as to 
the section of the ledge laid down on it 
The lines laid down showing the end lines of 
all these claims, are indicated on this map as 
at right angles to the red line; that is to say, 
the complainants* line. Whereas, in fact, on 
Clarence King's map these end lines of the 
claims are laid down so as to correspond very 
nearly with the testimony of James, and with 
the lines as laid down on the map of Vir- 
ginia City, introduced in evidence, and on all 
the maps with which I am acquainted. I do 
not know why the lines were changed in 
making this copy, or what I understand pur- 
ports to be a copy, of King's map. There is 
one line indicating what would he at right 
angles to the green line. The lines of the 
claims laid down hereon are drawn at right 
angles to the red line instead of the green 
line, as though they were copies from Clarence 
King's map. I don't know whether that was 
intended to be understood as showing the 
claim lines as on King's map or not. If it 
be so, it is not in accordance with the fact, 
because I took occasion to examine King's 
map myself, and the end lines of all those 
claims, as laid down on it, are located very 
nearly the same as they are represented on 
the Virginia City map introduced in evidence, 
and to which the testimony of James and oth- 
er witnesses was directed, and at nearly right 
angles with the green line, or Freeman's base 
line. Not only that, but on every map I have 
ever seen, the end lines of those claims are 
laid down as running in the same du-ection at 
right angles with the Freeman base line. All 
public maps brought to my notice show tliese 
facts. I have at least four in my chambers 
which have been the subject of judicial in- 
vestigation, di-awn from ofiicial surveys, and 
every one lays the end lines down in the same 
position, or substantially the same, as those 
on the map introduced in evidence and as 
laid down substantially on Clarence King's 
map, and as have been adopted in govern- 
ment patents issued to those, companies which 
have had their claims patented. 

On that map of Virginia City, in evidence, 
the end lines of all those claims, from the 
i^avage north, except these lines put on to 
show the claim of Kinney as claimed by him, 
are drawn at right angles to the defendants' 
base; that is to say, the Freeman base. The 
testimony shows that the claims have been 
held and worked from the earliest times down 
to the present, on that theory— have been pos- 
sessed, owned and worked upon lines run- 
ning in that direction. Kinney is the only one 
who claims a different line— and his associates 
did not admit his Ime, but claimed the other. 
The Mason sui*vey, made for Kinney for the 
purposes of his suit, is the only survey shown 
as having been made in accordance with that 
one adopted by him. I do not understand it 
to be disputed that the White and Murphy 
line is established and fixed as drawn at 
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right angles to the Freeman base. If, then, 
Kinney's claim did not arise imtil the twenty- 
first of September, 1859, as he now claims, 
and the Booth claim until January, 1S63, 
both are subsequent and subordinate to the 
other claims that were located on the Corn- 
stock lode, and must yield to them; those 
that were located, established, held and work- 
ed on the theory that the Freeman is the prop- 
er base line. Upon this view, then, there are 
only fifty feet, and not seventy and a fraction, 
as Kinney claims. I confess it looks to me 
from the testimony as if there were only fifty 
feet there. It is true, as argued, that the de- 
fendants have purchased seventy and a frac- 
tion feet, and issued stock on that basis. 
There is nothing necessarily strange in this in 
respect to mining claims. Parties often find 
it to their interest to buy up all outstanding 
claims, because this course is found cheaper 
than to litigate, and when they thus buy to 
quiet their titles and avoid litigation, it is 
not remarkable that the stock should be issued 
on the basis upon which they purchased. 
This course does not necessarily admit tlie 
validity of all the claims purchased. A party 
may buy his peace, without any prejudicial 
admission. 

I do not propose to spend any further time 
in discussing this question now, nor to definite- 
ly decide this point at the present time. I do 
not know what may arise hereafter. I leave 
that question open, so far as I am concerned, 
for further consideration, if occasion should 
arise. I do not find it necessary for the pur- 
poses of this decision to pass definitely on that 
point. As that is the most favorable view 
for the complainants, I assume for the pur- 
poses of this decision, that there were seven- 
ty and one-tenth feet. But the testimony in- 
dicates that Kinney's claim on this point is 
wrong. If, howevei-, it is right, and the other 
claims are maintained in their present posi- 
tions, then his correction would be fruitless, 
because no part of the Kinney ground located 
at right angles with the Mason base— the base 
as claimed by complamants— having ore in it, 
is within the California gi-ound, as now or 
ever possessed or claimed by tlie California 
Company, the north line of the White and 
Murphy being the dividing line between the 
present Consolidated Virginia and California 
Companies. It is only within the California 
ground, on the theory that the end lines are 
drawn at right angles to the Freeman base, 
and if so drawn, there can be but fifty feet in 
the whole claim. The ore sought to be se- 
cured on complainants' theory is not even in 
the White and Murphy gi-ound, for their lines 
cross over the White and Mui-phy ground in 
the direction that the complainants claim their 
lines to run before getting down to the ore 
on the twelve hundred and thirteen hundred- 
foot levels, as the testimony shows; and the 
mine must be now worked on the Sides 
ground, beyond tiie White and Murphy to the 
south. And the lines, as claimed by ivinney, 
if continued below the present workings, \^'iil 
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soon cross the Best and Belclier into the 
Gould and Curry. At all events, no part of 
the bonanza which has been discovered, and 
which is sought to he recovered in this case, 
is w-ithin the White and Murphy ground, pro- 
vided their lines are to remain as heretofore 
and now established, and much less within 
the possession or occupation of the California 
Company, whose claim is to the north of the 
White and Murphy. As I said before, I mere- 
ly throw out these observations without pass- 
ing definitely on the question. 

Again, on the pleadings and exhibits and 
testimony, which are uncontradicted by Kin- 
ney, I do not think that there is any mistake 
that the court can be called on to correct. 
The parties on both sides were evidently deal- 
ing in admitted ignorance of the exact amount 
then unsold, unless they assumed that the 
deeds conveyed the correct amount of ground. 
Kinney both telegraphed and wrote to Hey- 
denfeldt to sell all his ground. He made the 
deed himself by which he conveyed it to 
Heydenfeldt for the purpose df enabling him 
to sell all. He states what he considers to be 
the ground in the Kinney and Welton part 
When he came to the Kinney ground, he 
states that the amount is unknown. He con- 
veys by his deed to Heydenfeldt the undivid- 
ed half part of the mine known as the Kin- 
ney and Welton. "The said Kinney and Wel- 
ton consists of twenty and one-tenth (20 1-lOth 
feet) on the ledge or lode, and adjoins the 
Central No. 2 mine on the south. Also, all 
the interest of said party of the fii-st part, in 
the mine known as the Kinney (amount un- 
known); said Kinney mine adjoins the White 
and Murphy on the north, and consists of fifty 
feet on the ledge or lode." He says the amount 
is unknbwn in the Kinney ground. He directs 
Heydenfeldt by telegram and by letter to sell 
all. Heydenfeldt answers by telegram that 
he has sold all, and tells him the amovmt for 
which he sold, and directs him to draw on 
him for the amount He did draw on him 
from time to time, by drawing check after 
check, till all was received. In his letter, 
however, he says there ought to be five feet 
more, and he thinks it must have been five 
feet in Mills, conveyed as security, which had 
never been reconveyed. But it turned out to 
have been reconveyed. He was uncertain as 
to the amount, and if he had any more, he did 
not know how much or where it was; and 
with knowledge of this fact, he made that 
conveyance, which he drew himself. He re- 
feiTCd to the abstract of Heydenfeldt, which 
he had seen, and knew that it showed some 
title in him to two feet in the Kinney ground. 
He does not know where the rest is, and the 
amount is unknown. Heydenfeldt intended 
to sell all that Kinney had, and Flood intend- 
ed to purchase and desired to purchase all the 
outstanding interests. Heydenfeldt did sell 
all, and he made his deed in the exact words 
of Kinney's deed to him, including "amount 
unknown," specified as in Kinney's deed. He 
thought there were two feet He sold it as 



two feet, and got payment for it as two feet; 
but his intention was to sell all, and Flood 
intended to buy all; and the mistake, if any, 
was as tjo what constituted "all." Kinney was 
in doubt himself, because he could not find 
more than two feet Heydenfeldt was not sat- 
isfied that there was suflicient to answer the 
call for two feet— and Flood acted upon Hey- 
denfeldt's view as to the amount— but Flood 
was willing to pay for two feet. They were 
both, therefore, as well as Kinney, conscious 
of the fact that the amount was uncertam. 
and dealt in view of that fact; and if now, 
aftei- the elaborate efforts to make the exact 
facts appear, anybody should read the vol- 
uminous testimony with a view to find out 
whether there was, In ''fact, any more than 
two feet, he would find it very difficult at 
least, to say there was, and still more difficult 
to detei'mine exactly how and where it is to 
be located. Where parties deal with each 
other, with the knowledge and in view of the 
fact that something is uncertain as to the 
amount or condition of the subject-matter of 
their dealings, and the contract relating there- 
to is in the form intended, there is, under the 
authorities, no ground for correcting a mis- 
take, if it should finally turn out that one 
had intervened. Undoubtedly Heydenfeldt in- 
tended to convey all; Flood intended to buy 
all; Heydenfeldt had authority to convey all, 
and it was intended to convey all. The con- 
veyances were in the form intended; and 
Kinney, from time to time, extending through 
a period of a month, after information that 
all had been conveyed, and of the price for 
which all had been sold, drew the money. It 
turns out, if there was a mistake, that they 
were mistaken as to what "all" was. The 
deeds, both of them, had the forms which were 
intended. Kinney's deed was prepared by 
himself, and intended to cover all that there 
was in the mine. They were dealing with a 
matter of uncertainty, and at -the time Kinney 
was satisfied. Long after that when a rich 
mine had been developed by, and at the ex- 
pense of, the defendants, Kinney begins to 
look up what he calls "his missing feet" He 
does not, even then, go to Heydenfeldt. He 
did write a letter to Heydenfeldt immediately 
after the sale, but before he drew his money, 
in regard to the five feet of Mills's ground, to 
which Heydenfeldt did not reply. He saj'S 
he wrote other letters, but Heydenfeldt says 
he did not receive any, and I am satisfied ne 
did not and I believe none were written. 
He never did complain to Heydenfeldt, and 
he waited two years before he took any serious 
action, and until after the rich bonanza had 
been developed, and the expenditure of the 
defendants in this case, in developing the 
mine, had been incurred. 

A principle, which is the result of the au- 
thorities all going to sustain it, is well stated 
by Story, and is applicable to this subject: 
"Relief will be granted in cases of written 
instruments, only where there is a plain mis- 
take clearly made out by satisfactory proofs. 
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It is true that this, in one sense, leaves the 
iTile somewhat loose, as every court is still 
left free to say what is a plain mistake, and 
what are proper and satisfactory proofs. 
But this is an infirmity incident to 'the very 
administi-ation of justice, for in many cases 
judges will differ as to the result and weight 
of evidence; and consequently, they may 
make different decisions upon the same evi- 
dence. But the qualification is most mate- 
rial, since it cannot fail to operate as a 
weighty caution upon the minds of all judges, 
and it forbids relief whenever the evidence 
is loose, equivocal, or contradictory, or it is 
in its texture open to doubt, or to opposing 
presumptions. The proof must be such as 
to strike all minds alike, and must unques- 
tionably be free from reasonable doubt." 
1 Story, Eq. Jur. § 157. 

Xow that principle, established by the au- 
thorities, is well and veiy strongly expressed, 
and as counsel for. the defendants very well 
remarked, if that is the rule, it cuts up this 
case by the roots. It is impossible to say 
that the complainants' right is clear; that 
there is a clear mistake in the conveyance 
made; that it is established by the testi- 
mony adduced in this case beyond all rea- 
sonable doubt. At least, so it seems to me. 
There is a late case in 93 U. S. 61, 62, which 
has some application to this subject. It is 
the case of Grj-mes v. Sanders. This, I take 
it, was a bill to rescind, rather than a bill 
to reform. I judge, from certain remarks 
of the court, that it was to rescind. At all 
events, the ground for relief was mistake. 
It was in the purchase of a mining claim 
in the state of Virginia. The principles are 
applicable to both kinds of relief, mistake 
in both being the ground. "Mistake, to be 
available in equity, must not have arisen 
fi-om negligence where the means of knowl- 
edge were easily accessible. The party com- 
plaining must have exercised at least the 
degree of diligence which may be fairly ex- 
pected from a reasonable person." Page 61. 
Again it is said: "Where a party desires 
to rescind upon the ground of mistake or 
fraud, he must, upon the discovery of the 
facts, at once announce his purpose and 
adhere to it If he be silent, and continue 
to treat the property as his own, he will 
be held to have waived the objection, and 
will be as conclusively bound by the con- 
tract, as if the mistake or fraud had not 
occurred. He is not permitted to play fast 
and loose. Delay and vacillation are fatal 
to the right which had before subsisted. 
These remarks are peculiarly applicable to 
speculative property like that here in ques- 
tion, which is liable to large and constant 
fluctuations in value. A court of equity is 
always reluctant to rescind unless the par- 
ties can be put back in statu quo. If this 
cannot be done, it will give such relief only 
when the clearest and strongest equity im- 
peratively demands it. Here the appellant 
received the money paid on the contract in 
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entire good faith. He parted with it before 
he was aware of the claim of the appellees, 
and cannot conveniently restore it. The im- 
pex-fect and abortive exploration made by 
Bowman has impaired the credit of the prop- 
erty Times have since changed. There is 
a less demand for such property, and it 
has fallen largely in market value." 

There was certainly negligence in this 
case, on the part of Kinney, in not ascer- 
taining the exact condition of the title. He 
knew what he once had. He knew what 
conveyances he had made. It is not pre- 
tended that he had forgotten any one of 
them. It was a mere matter of figures and 
calculation, unless it required some special 
genius to discover and locate the convey- 
ances made so as to work out the mistake. 
If he made a mistake, it was probably a 
mistake of law as to the effect of the judg- 
ment under which he claims a segregation. 
Again, the delay. He did not pursue the 
matter to see whether he had made a mis- 
take or not. He could have as well ascer- 
tained at once, by a careful investigation, 
and before accepting the purchase monej', 
whether he had in fact any more ground 
there, as to have waited two years before 
doing it. He accepted the purchase money 
after knowledge that all had been sold, and 
after his attention had been turned to the 
mistake, if any there was, and then waited 
two years, until his grantees, at their own 
expense, had developed a rich mine. 

It is true, that they have been richly re- 
warded for their energy and expenditure. 
But they might not have been; they might 
not have found a ridh mine; they might 
have expended large amounts of money, 
without finding a bonanza. It was their 
risk, and they took it. Kinney did not even 
pay, or help to pay, for the development 
which enabled him to sell at all. On the 
contrary, he declined to do it. The com- 
pany offered a long time before to take his 
mining interest, and issue him stock for it. 
He refused, expressly on the ground, that in 
that case he would be obliged to pay the 
assessment. And Flood had two hundred 
dollars per foot back assessments to pay 
before he could get his stock for the interest 
purchased of Kinney, and conveyed to tlie 
other defendants. Kinney had declined to 
expend any further moneys, and then, after 
this sale and conveyance, had allowed de- 
fendants to go on and develop the mine, 
on the supposition that they owned it, until 
they discovered a bonanza. He allowed them 
to take the risk on themselves and develop 
a mine, and then he comes in two years 
afterward and claims that in the convey- 
ance there was a mistake. "When urged on 
by the prospect of large gains, he set to 
work to find a mistake, and upon the in- 
genious theory laid down here, he claims to 
have found one. So, again, with reference 
to the statu quo, the remarks will apply. 
The parties cannot be put in statu quo. They 
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cannot be put in tlie condition in whicli they 
were wben this interest was bought and con- 
veyed. Defendants, in good faith, relying 
on their title, have expended large sums of 
money and thereby developed a rich mine. 
TJiey have very largely, enormously, I may 
say, enhanced the value of the property by 
their own l^bor and energy and the expendi- 
ture of their own money, which Kinney had 
declined to do, or to aid in doing. It is pre- 
cisely the same principle applicable, to a 
greater or less extent, to bills to correct 
mistakes, as that applicable to a bill to 
rescind. Both rest upon the same eauitable 
principles— upon the same equities. 

In view of all these authorities and these 
rules of law, I do not think it possible for 
any one examining this record to say that 
there is clearly such a mistake here as to 
entitle the party to the relief sought at the 
hands of a court of equity. 

With reference to Smith and Bryant. They 
have purchased in since the commencement 
of this action. Smith is complainants' prin- 
cipal counsel of record in the case. They 
have got a conveyance from Kinney since 
the commencement of this action, from the 
complainant in this suit, conveying to them 
all his rights in the mine. He stepped out, 
and they took the action on themselves— on 
their own shoulders. Now they claim on the 
ground that they are bona fide purchasers 
for value without notice of the prior con- 
veyances; that they are not affected by the 
iMills deed, the Kinney deed, and the Long 
deed. They say they did not know any- 
thing about the Long deed, and they did 
not know anything about the Mills and Kin- 
ney deeds. They say the latter deeds were 
void, and conveyed nothing as to the gran- 
tees; that they took the title -without no- 
tice of their prior equities, and, therefore, 
they have equities behind Kinney such as 
he had not. There are several difficulties 
in maintaining that proposition. The first 
difficulty to which I will call attention is 
the fact, that when they took their convey- 
ance, Kinney had already conveyed to Hey- 
denfeldt, and Heydenfeldt to the other de- 
fendants, by deeds in due form, duly ac- 
knowledged and recorded, and of these deeds 
they had notice. The legal title was in the 
defendants. Now if there was any equity 
which Kinney could have conveyed to any- 
body as against his prior vendees by reason 
of want of notice of the invalidity or ii-reg- 
ularity of these deeds, he conveyed that 
equity, as well as the legal title, so far as 
he was able to do so, to defendants; so that 
both the equities, and the legal title in fact, 
passed to them by the prior conveyances, 
and there was nothing left in Kinney to 
convey to Smith and Bryant, except the 
equity which Kinney himself had against 
the defendants themselves, and not as 
against his prior grantees, to reform this 
instiniment. If Kinney had any equity as 
against the defendants on which he could 



(Case No. 7,827) KINNEY 

obtain a reformation of this deed, it may 
be conceded that he conveyed that equity 
to Smith and Bryant; but he could convey 
nothing more, for there was nothing more 
in him to convey at the date of his deed to 
them. Defendants, through the deed to Hey- 
denfeldt', not only acquired all that was pos- 
sible for Kinney to convey, subject only to 
such equity as Kinney might have as against 
the defendants on the ground of mistake, 
but they had before acquired from Kinney's 
prior grantees the equities as against Kin- 
ney and Smith and Bryant, which those 
grantees obtained by virtue of the several 
purchases which the defective deeds were 
intended to consummate, and the defendants 
were in possession, both under their and 
Kinney's deeds at the date of Kinney's con- 
veyance to Smith and Bryant. The defend- 
ants, therefore, not only had the legal title, 
but all the equities that Kinney himself and 
his prior grantees could convey, but they 
had the possession under their conveyances 
at the time of the conveyance to Smith and 
Bryant. These intervening equities of de- 
fendants as against all parties, and the legal 
title in them must be abrogated and dis- 
posed of by a reformation of the deed in 
question before Smith and Bryant's equities, 
which lie behind them, can attach as against 
Kinney's prior grantees; and that reforma- 
tion must depend upon such equities alone 
as Kinney himself had and could enforce 
as against defendants. 

So far then as the equity of Kinney, as 
against these defendants is concerned, con- 
ceding that he could convey it, he could only 
convey what he bad to Smith and Bryant, 
and that is simply his equity to reform this 
deed. Onthis ground I think Smith and Bry- 
ant stand in no better position than their 
grantor, Kinney, and that they would have 
been in no better position than he, had they 
received their conveyance before the com- 
mencement of the suit, and they had brought 
the action themselves. 

Another ground is that Smith and Bryant 
purchased pending the suit. I can see no 
reason why Smith and Bryant should not be 
bound by the decree in the suit, or why the 
decree should not be the same as it would 
have been if they had not purchased in and 
become parties by supplemental bill. If a 
different decree must be pronounced, there 
must be a change in the cause of action. 
By bringing them in, they must introduce a 
new cause of action; a cause of action dif- 
ferent from that which was originally al- 
leged in the case, or the decree must be the 
same. The supplemental bill only alleges a 
transfer of the complainants' interest pen- 
dente lite, and that Smith and Bryant are en- 
titled to the same relief asked by Kinney 
in the original bill. It alleges no new or 
other equities — no new equities in favor of 
the original complainant's grantees— and 
there are no allegations upon which a decree 
I for other rights than appear in the original 
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bill can be based. Smitb and Bryant took 
the suit subject to any claim wbicli the de- 
fendants could establish as against the com- 
plainant in the original bill. They had no- 
tice by the action of all the rights of the de- 
fendants, and they stand in no better condi- 
tion than the original complainant. 

Again, the defendants at the time of the 
conveyance to Smith and Bryant "were in 
possession. The defendants were in actual, 
notorious, exclusive possession under their 
conveyances, both from Kinney and from his 
prior grantees. They had the legal title and 
the actual possession; and the possession 
itself was evidence of notice of defendants' 
rights which Smith and Bryant were bound 
to recognize. Such has been the rule with 
reference to land at all times, and it is 
so with reference to mining claims. De- 
fendants' equities as against Kinney's prior 
grantees are, at least, equal to Smith and 
Bryant's against the same grantees, for de- 
fendants had conveyances from said prior 
grantees, and again from Kinney himself, 
conveying all that remained in him prior to 
the conveyances to Smith and Bryant, and 
were in possession, and their equities being 
at least equal to those of Smith and Bryant, 
the condition of the party in possession is 
best 

It was said in answer to this that other 
parties were in possession as well as de- 
fendants, because the possession of the de- 
fendants was the possession of their co-ten- 
ants. But Smith and Bryant did not get 
their title from tbose other parties. They 
derive their title from Kinney, not from those 
other parties, if any there be, and the de- 
fendants were the first to get the title from 
Kinney, and were themselves in possession 
adversely to him, while Kinney was not in 
possession at all at the time he made the 
conveyance to them. The defendants' pos- 
session was their own alone. 

With reference to the Long deed: The 
Long deed was a valid deed as to Kinney. 
As to that, there is only the question of no- 
tice. That title had been conveyed to de- 
fendants, and they were in possession, claim- 
ing also under that title, and the possession 
under the title was notice to Smith and Bry- 
ant. Besides, the deed to Heydenfeldt per- 
fected the title, and being on record, was 
notice to Smith and Bryant. It may be true, 
as stated, that Heydenfeldt did not know at 
the time of Kinney's conveyance to him, or at 
the time of the commencement of this suit, 
that the Long deed was in existence; but he 
derived title from parties who claimed under 
Long and under that deed— whose deeds 
were on record and who were generally rec- 
ognized as long ago as 18C2-3, as in posses- 
sion in connection with Kinney, on that 
ground, and they went in possession under 
that deed. Some of the defendants' trustees 
—of the California Company's trustees— how- 
ever, were aware of it. Williams was aware 
of it. He states that he knew all about the 



existence of this Long deed, as lie must have 
known from bis relation to the suit in which 
it was recognized. At all events, the gran- 
tees of Long were in possession, and it was 
not necessary that defendants should be 
aware that there was in fact a deed from 
Kinney to Long. I have repeatedly held 
that in the early days, at Virginia, the trans- 
fer of the actual possession of a mining claim 
and submission to it by possession of the 
transferee acquiesced in — possession in pur- 
suance of such a transfer acquiesced in — was 
a good transfer of a mining claim, independ- 
ent of any deed. That was so held in the 
early days of California down to 1860. The 
supreme court of California subsequently 
held, though I dissented, that the statute of 
1860 abrogated the rule. I thought that the 
act of 1860 was only intended to place a con- 
veyance without seal upon the same footing 
as a conveyance with a seal. I am not 
aware that the latter rule has been adopted 
by the supreme court of Nevada. I have al- 
ways held, and I shall continue to so hold 
till overruled by a higher court whose deci- 
sion I am bound to follow, that the actual 
transfer of the possession of a mining claim 
in those early days with a view^ of transfer- 
ring the title, followed by a possession un- 
der it acquiesced in, made it a valid trans- 
fer of a mining claim. I have so held re- 
peatedly, and had occasion at the last term 
of the court in Nevada to so hold in a case 
against the Consolidated Virginia Company, 
where each party had found it essential to' 
his case to maintain the proposition that a 
transfer of that kind was valid. Each one, 
to maintain his own case, had to insist on 
that proposition, and I sustained it 

In the case of 420 Mining Co. v. Bullion 
Min. Co. [Case No. 4,989], I held that a parol 
partition followed by possession acquiesced 
in in accordance with the parol partition, is 
a valid contract of partition of a mining 
claim, and if there Is any partition at all in 
this case, there must have been either a 
pi-ior parol partition recognized in the judg- 
ment appended as a supplemental judgment 
to the Central No. 2 Case, or else that record 
must be regarded as a valid contract of 
partition, and even that did not bind Jacobs 
and Weill, unless they subsequently acqui- 
esced in it I have held in other cases to the 
same effect. Any other ruling upon parol 
transfers, followed by possession, would dis- 
turb many old and highly valuable titles on 
the Comstock lode. There was no necessity 
then for a deed at that time, if there was 
an actual transfer of the possession, and an 
occupation in pursuance thereof acquiesced 
in. The defendants claim from the grantees 
of Long; and they must have known that 
Long claimed title under some one else, and 
there is no pretense that they came in under 
any one else but Kinney. The testimony 
shows that Long and his grantees must have 
been in possession, because they were sued 
as in possession, and they defended jointly 
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with their grantor Kinney. Kinney answer- 
ed for them. It was enough that defendants 
linew that Long was in possession, claiming 
title, without knowing whether he got it by 
deed or by transfer of the actual possession. 
At all events, these defendants went into 
possession under title derived in part from 
Long, and their possession at the time of the 
conveyance to Smith and Bryant is notice of 
their claim to these complainants as to the 
Long title. Besides, the conveyance from 
Kinney, if there is no mistake which Kinney 
himself is entitled to have corrected, cured 
any defect in Long's conveyance. As to. no 
part of these premises, do Smith and Bry- 
ant stand in any better position than the 
■original complainant in this case. 

To conclude, then, -after a thorough exam- 
ination of this case, having gone through the 
entire testimony from beginning to end, and 
having read all the material parts, two or 
more times over, not relying on the abstract 
of counsel, I think I understand it, and the 
more thoroughly I examine and comprehend 
it, the better satisfied I am that this case is 
utterly barren of any equities to sustain the 
claim set forth in the bill. 

This case has been argued with great zeal 
and with very great ability, and certainly 
great ingenui^ has been exercised in divid- 
ing up the seventy feet claimed to have been 
located by Kinney and Booth, in such a way 
as to cut out from these defendants the 
ground which they have purchased from 
Kinney and his grantees. They purchased 
the full amount of Kinney's part of the sev- 
enty feet and a fraction, paid for it, and got 
conveyances for it from Kinney and his 
grantees, whether they have got that amount 
of ground or not. It requires a good deal of 
ingenuity to divide this up; to transfer the 
claims of Booth and Kinney, the extra ten 
feet claimed by each, from the south to the 
north, and so arrange it as to apportion Kin- 
ney's conveyances in such a way as to have 
made Kinney to have sold and conveyed 
some portions several times over, and not to 
have sold other portions at all. 

This case, I presume, will go to the su- 
preme court The amount involved — com- 
plainants aver that ?20,000,000 have been ex- 
tracted from the premises, of which they 
pray an account— is such, that if the parties 
have any confidence in their claim, they will 
be veiy likely to carry it further. I have 
endeavored to get at the merits of this case, 
to the bottom, to the "bed-rock"— to use a 
mining phrase appropriate to the occasion. 
I have spent a great deal of time on it, and 
I think I comprehend it; if not, it is for- 
tunate for the complainants that it is an equi- 
ty case, and so will go up on appeal, and 
not upon a writ of error. The supreme 
court tries the case de novo, without any re- 
gard to my decision or rulings, and it will 
give such judgment as. the law and the evi- 
dence appear to that court to require. If 
there are any equitie*? in the case, which my 
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examination has failed to disclose, they will 
certainly not escape the notice of that dis- 
tinguished tribunal. Let a decree be entered 
dismissing the bill with costs. 



KINNEY (JONES v.). See Case No. 7,473. 

KINNEY (LEWIS v.). See Case No. 8,325. 

KINNIE, The (JACKSON v.). See Case No. 
7,137. 

Case UTo. 7,8S8. 

KINSEY V, KINSEY et al. 

[3 Cranch, C. C. 85.] i 

Circuit Court, District of Columbia. April 
Term, 1827. 

Wills— Watdke of Estate Devised. 

A devise to Zenas Kinsey or his heirs, is a de- 
vise to him and his heirs; and a proviso that one 
of the devisee's sons should have a double portion 
more than his other children, takes efEect only 
in case of the death of the devisee in the life- 
time of the testator- 

This was an amicable bill filed to settle 
the construction of the will of Ezra Kinsey. 
The following is the clause in question :— 
"I give and bequeathe the whole restand resi- 
due of my estate, either real or personal, and 
of share of stock in trade, and every thing 
I am possessed of, to Zenas Kinsey or his 
heirs; N. B. Ezra Kinsey is to have a double 
poilion of my estate more than Zenas Kin- 
sey's other children. He is to have my silver 
watch. Zenas Kinsey is to pay his mother, 
Dorothy Kinsey, $50 yearly during her life- 
time; and he is to pay Mary Shaw $50 yearly 
during her natural lifetime." 

Mr. Taylor, for complainant, cited Orooke 
V. De Vandes, 9 Ves. 197. 

The opinion of THE COURT was, that the 
testator meant, in effect to say: "I devise 
the whole of my estate real and personal to 
Zenas Kinsey and his heirs; but if he should 
die before me, I devise the same to such of 
his children as shall be living at my de- 
cease; Ezra, however, to have a double por- 
tion and my silver watch." 

THRTJSTON, Circuit Judge, not having been 
present at the argument, gave no opinion. 



Case IS'o. 7,829. 

KINSEY V. LITTLE RIVER COUNTY. 
[4 Cent. Law J. 247.] 2 

Circuit Court, B. D. Arkansas. Nov. Term, 
1876. 
AuTHOKiTT TO County to Appropriate Monet, 
Etc. — Means Prescribed Alose to be Fol- 
LOTS'ED — Negotiability op County Warrants 
— Defenses — Right of Action against County 
fob Monet Borrowed, though tvithout Au- 
thority. 

1. When the law of the state gives the au- 
thorities of a county the power to erect pubHc 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted by permission.] 
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buildings, and the same law provides the present 
•means of executing that power, such provision is 
an inhibition against the adoption of any other 
means than those prescribed by the law. 

2. When the law of the state provides that the 
county supervisors may erect a court-house, when 
there is money in the treasury or when they may 
deem it expedient to levy a tax for such purpose, 
they are thereby, by implication, inhibited from 
resorting to any other means to raise money that 
will work a charge upon the county. They must 
resort alone to the means prescribed. 

3. County warrants may be negotiable in the 
sense of being transferable by delivery; but 
they are neither commercial paper, nor do they 
possess the attributes of such paper. They are 
always open to any defense which might have 
been made against the payee or original holder, 
no matter at what time purchased, and whether 
with or without notice. 

4. Although a county may have no right to 
borrow money, yet if she does negotiate a loan 
and thereby obtains money, and tne same is ap- 
propriated to her use and benefit, an action for 
money had and received may be maintained by 
the lender for the recovery of the money actually- 
borrowed, with legal interest on the same. 

At law. 

J. H. Clendenning, for plaintiff. 
Jesse Turner', for defendant. 

PARKER, Disti-ict Judge. This is a suit 
brought by plaintiff against defendant, a 
countj' in the state of Arkansas, for $8,200, 
the said amount being evidenced by a num- 
ber of county warrants. The defendant sets 
"P, by way of defense, 1, that the said war- 
rants were issued to cover a claim of two- 
thirds of the amount sued for, and for that 
reason they were, under the laws of the state, 
void; 2, that no itemized claim was ever proven 
up, as required by the laws of the state, 
prior to the issue, and for that reason they 
are void; 3, that, originally, the defendant 
borrowed of the Merchants' National Bank 
of Little Rock the sum of §3,000 for the pur- 
pose of completing a court-house, which had 
been commenced at the county-seat of the 
defendant, for which amount the commis- 
sioner of the county, who negotiated the loan, 
gave a note signed by him on behalf of the 
said county, for the sum of ?3,000, bearing 
interest at the rate of 30 per cent, per an- 
num, and deposited with said bank $5,000 in 
warrants of said county as collateral. These 
warrants were sold by the bank, and the sum 
of about ?1,900 realized from such sale. For 
the balance of the $3,000 borrowed by the 
county, and the interest for the whole 
amount at the rate agreed upon, she gave 
the bank the $S,200 sued upon. The bank 
transferred the same to plaintiff. The de- 
fendant further claims that, under the laws 
of the state, a county had no authority, ex- 
press or implied, to borrow money and issue 
her warrants as collateral for the pui-pose 
of erecting a court-house, and that the whole 
transaction was nlti-a vires. And further, 
that the interest agreed upon by the bank 
and the agent of the county was usurious 
under the law of the United States, known 
as the "National Bank Act." The defend- 



ant's answer is fully sustained by the evi- 
dence in this ease. 

The question in this case is not whether 
the county could lend its credit, but did it 
have a right, vmder the law, to borrow for 
the purpose for which the money in this case 
was borrowed? Of course, there can be no 
question of the right of a county to borrow 
money, when that power is expressly given. 
As to whether such power exists by impli- 
cation, there is a diversity of opinion. There 
are but few adjudicated cases on the subject. 
Judge Dillon says, in 1st volume of Muni- 
cipal Corporations, "that the implied authority 
of municipal corporations to borrow money has 
not, perhaps, been so often and so thoroughly 
considered as to be entirely closed to con- 
troversy." I think the learned author in- 
clines to a denial of such implied power. 
But it must be admitted that the decided 
cases are the other way. In this ease the 
power to build a court-house is given to the 
county court. If this power is an absolute 
one, without limitations or restrictions, then 
the question as to whether it did not possess, 
by implication, the power to do all things 
necessary, even to boi-rowing money to car- 
ry out the power expressly granted, would 
be a subject of legitimate inquiiy. But is it 
not ti-ue in this case that the power is lim- 
ited, or that there are conditions attached to 
it? I think so. Section G54 of Gant's Di- 
gest, among other things, provides, (1) that 
whenever the board of supei-visors shall think 
it expedient to erect a court-house, and either 
that there are sufficient funds in the treasury 
which may be appropriated to the purpose 
of building a court-house, or if the circum- 
stances of the county will permit such board 
to levy a tax for the erection of said building, 
said board of supervisors may make an order 
for the erection of the building. Here we see 
the board can not make an order for the 
building unless there are funds in the treas- 
uiy, or they order a tax levied for the pur- 
pose of paying for the building. Here we 
find that the provisions of the law supply 
the countj'- with means designed to furnish 
it money to carry on the work of building its 
court-house and other buildings. When the 
effect of erecting a building is to fix a charge 
on the county, and it is only in case this 
method of raising money is resorted to, have 
the board of supeiwisors any power to pro- 
ceed with the work of erecting a building? 
The law^ of the state, above referred to, is 
an inhibition against the creation of a debt, 
because it provides the present means of exe- 
cuting the power confided to the county 
court; and I am of the opinion that they can 
not, by implication, resort to any other means 
than those prescribed in the state statute. 
This statute, being an inhibition of all power 
to create a debt, is consequently an inhibition 
of all power to give an evidence of a debt. 
I think it clear, therefore, that in this case 
the countj' had no right to borrow money for 
the purpose for which this money was bor- 
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rowed, and no right to hypothecate as se- 
curity for such loan the waiTants of the coun- 
ty. These warrants have passed into the 
hands of a third person, and the question 
comes up, are they now subject to the equi- 
ties which would follow them in the hands 
of the original payee, or are they subject to 
all defenses which would have been avail- 
able, had the action been by the payee or 
party to whom they were originally issued? 
The rule of law is, that these warrants is- 
sued by counties are unlilie negotiable paper. 
They have not that quality of negotiable 
paper which pirevents an inquiry into its 
fraudulent character or its consideration, 
when in the hands of an innocent holder for 
value before due. School Dist. v. Lombard 
[Case No. 12,478]; Mayor v. Ray, 19 Wall. 
[86 U. S.] 46S, 477, 478. But even in the 
case of bonds issued by a municipal corpora- 
tion without authority of law, there are no 
innocent holders, but the defense tiltra vires 
is good against any one— and of course this is 
true in regard to paper which does not pos- 
sess a negotiable character. I am therefore 
of the opinion that the plaintiff cannot recov- 
er. I am of the opinion, however, the county 
having received a sum of money from the 
bank, that this money, less the amount which 
has been paid, can be recovered back, with 
legal interest thereon, by an action of the 
proper kind, to wit, for money had and ob- 
tained. School Dist. V. Lombard [supra]. 



Case ITo. 7,830. 

KINSEY V. PULASKI COUNTY. 

[2 Dill. 253.] 1 

Circuit Court, E. D. Arkansas. 1873. 

County Warrants — Power to Issue. 

Power in the county authorities to erect bridges 
and to support the poor therein conferred by gen- 
eral enactment, was held not limited by pro- 
visions in the revenue law of the state restricting 
the rate of taxation which may be annually levied 
by these authorities for bridge purposes and the 
maintenance of paupers. 

[Cited in Whitwell v. Pulaski Co., Case No. 
17,605.] 

This is an action by the plaintiflE as a hold- 
er of a large number of county warrants is- 
sued in the form specified by the statute. 
Gould's Dig. p. 923, § 46. They express on 
their face to be payable out of any moneys 
appropriated for the several purposes named 
in the warrants as "for medical attendance 
at the county jail;" "for building Fourche 
bi'idge;" "wood for county poor house;" 
"county clerk's fees," etc. The third coimt 
of the answer is as follows: III. "The said 
supposed warrants or orders amount in the 
aggregate to the sum of twenty-four thou- 
sand one hundred and eighteen dollars (?24,- 
118.00), and as appears from the face of the 
same, all of said warrants or orders, except 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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, the amount of three thousand two hundred 
dollars ($3,200), were issued in payment of a 
tax levied, or attempted to be levied, by the 
county court of Pulaski county, for the year 
A. D. 1871, to build bridges, and to care for 
the poor, or paupers, in said county, and the 
amount so levied for the pauper fund for 
the year 1871, was $29,080.64, and the amount 
levied for the same year on account of bridge 
fund was $63,159.76, as will appear by ref- 
erence to the certificate of the clerk of said 
county court, herewith filed and marked XI., 
and a part hereof; and the value of the tax- 
able property in said county for the same year, 
was nine millions five himdred and thirty-nine 
thousand fom* hundred and forty-four dol- 
lars ($9,539,444), and upon this amount, for 
both purposes, there should not have been 
levied any tax greater than $19,078, when 
there was levied for both purposes $92,240.40, 
making a tax in excess of the legal amount 
of $7d,162,40; for defendant says, under the 
revenue law of the state of Arkansas, in 
force when such assessment and levy were 
made, no greater tax could be assessed by 
the county court; than one mill on the dol- 
lar of the taxable property of the county 
for bridge pm-poses, and a like amount for 
taking care of the poor or paupers of the 
county, and to pay the tax so assessed and 
levied contrary to law as aforesaid, all of 
said supposed warrants or orders except to 
the amount of $3,200, as hereinbefore stated, 
were issued, and said assessment and levy 
being illegal and void, so are said supposed 
wan-ants or orders issued to pay the taxes 
required by such assessment and levy; and 
defendant further shows, that besides the 
said supposed warrants or orders, sued on 
herein, ath^ waiTants or orders of like char- 
acter have been issued, which, added to those 
sued on, make up the full amount of the il- 
legal assessment of $92,240.40, as aforesaid, 
as appeai-s by the certificate of the clerk oif 
said county com-t hereto appended and mark- 
ed XI." To this count the plaintiff demur- 
red on the groimd that it sets forth no de- 
fense to the action, and this is the question 
presented for detennination. 

Benjamin & Barnes and T. D. "W. Yonley, 
for plaintiff. 

A. H. Garland and Gallagher & Newton, 
for the county. 

Before DILLON, Circuit Judge, and CALD- 
WELL, District Judge. 

DILLON, Circuit Judge. The county court 
of each county in Arkansas is invested, inter 
alia, with jm'isdiction and power to order 
the erection and repair of bridges, and is 
charged with the duty of taking care of and 
maintaining the poor therein. There is no 
express and specific limitation in the statutes 
as to the amount of liability which the coun- 
ty may incur for these purposes. 

The defense set up is, that there is such 
a limitation, and that the most of the war- 
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rants in suit were issued after this limita- 
tion had been pa^ed, and hence are not bind- 
ing upon the county. The limitation is sought 
to be deduced from the provisions of the reve- 
nue law of the state, by which it is provid- 
ed, that no greater tax can be assessed and 
levied by the county court than one mill on 
the dollar of the taxable property of the coun- 
ty for bridge purposes, and a like rate for 
taking care of the poor of the county. 

The powei- to incur a liability in respect 
to bridges and paupers is distinct from the 
power to levy taxes to meet liabilities thus in- 
curred. It may, or may not be, that no great- 
er rate of taxation can be levied than the 
limited rate above mentioned, but this is a 
different question from the one, whether the 
county court in making contracts or incur- 
ring liabilities for bridges and paupers is lim- 
ited to such as may be met out of such funds 
as may be raised by taxation at the specified 
i-ates. 

It is our opinion that the limitation in the 
revenue laws as to the rate or amount of 
taxes which may be annually levied for 
bridges and paupers, does not measure the 
legal power of the county court to bind the 
county by contracts otherwise binding for 
these purposes. Demurrer overruled. 

As to limitation on rate of taxation where 
tliere is express or special authority to create a 
debt, see Britten v. Platte City [Case No. 1,907]; 
Dill. Mun. Corp. §§ 107, 610, and cases cited; 
Whitwell V. Pulaski Co. [Id. 17,605]. 



Case Wo. 7,831. 

KINSING'S ASSIGNEE v. BARTHOLEW 
et al. 

[1 Dill. 156; 1 14 Int. Rev. Rec. 94; 5 West. 
Jur. 448.] 

Circuit Court, B. D. Missouri. 1871- 

Baskruptct — Construction and Effect of Com- 
position Agkeement. 
A provision in a composition agreement that "it 
is not to be binding on any one unless agreed 
to and signed by all of the creditors," applies to 
secured as well as unsecured creditors; and 
where this provision is not waived and the com- 
position agreement is not signed by all, it does 
not have the effect to relieve the debtor from a 
state of insolvency within the meaning of the 
bankrupt act [of 1867 (14 Stat. 517)]. 

Writ of error to the district court for the 
Eastern district of Missouri. The plaintifiE 
[William C Bean] is the assignee in bank- 
ruptcy of Charles S. Kinsing, who was a 
merchant, and the defendants were his bank- 
ers. This was an action commenced in the 
district court under the 35th section of the 
bankrupt act to recover the amount of a prom- 
issory note paid to the defendants by the 
bankrupts shortly before the commencement 
of the proceedings in bankruptcy. The note 
thus paid was made by Kinsing & Co., Jan- 
uary 15, 1869, was indorsed by one Wilcox, 

1 [Reported by Hon. .Tohn F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



and fell due in 60 days, at which time the 
indorser waived notice and protest. After 
the note was made, and before it became due, 
to-wit, February 15, 1869, the makers (Kin- 
sing & Co.) entered into a composition agree- 
ment with their creditors to pay 70 cents on 
the dollar, at six, twelve, and eighteen 
months, without interest. See Bean v. Brook- 
mire [Case No. 1,169]. The agreement was 
in the usual form of such instruments, and 
contained this provision: "This agreement is 
not to be binding on any one unless agi-eed 
to and signed by all of the creditors of the 
firm." This agreement was known to, but 
was never signed by, the defendants. On \he 
9th day of August, 1869, Kinsing & Co. paid 
the abovementioned note to the defendants; 
on the 16th day of August, 1869, the notes of 
Kinsing & Co., under the compromise agree- 
ment, fell due and were not paid; on the 17th 
day of September, 1869, Kinsing & Co. were 
thrown into bankruptcy; and, in point of 
fact, were insolvent for months before. 
The district court decided in favor of the de- 
fendants on the ground that the composition 
agreement was binding and had the effect to 
relieve Kinsing & Co. from the insolvent 
condition in which they were when that in- 
strument was made. To reverse this judg- 
ment the assignee prosecutes this writ of 
error. 

E. T. Allen, for assignee. 

R. H. Spencer, for defendants. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

DILLON, Circuit Judge. This is an action 
under the 35th section of the bankrupt act, 
to recover back money paid, as alleged, to the 
defendants, by way of illegal preference. The 
court below, in its declaration of law, assert- 
ed the composition agreement to be binding, 
and was of the opinion that the extension it 
provided for must be "considered as relieving 
the debtors from a state of immediate insol- 
vency." Aside from the compromise agree- 
ment it is clear that the payment to the de- 
fendants would be within the prohibition of 
the act. 

The agreement contained a provision that it 
"is not to be binding on any one unless it 
shall be agreed to and signed by all of the 
creditors of the firm." Defendants were cred- 
itors of the firm and did not sign it or agree 
to it. We hold that this agreement applies to 
"all the creditors of the firm," secured as well 
as unsecured, and hence, as the defendants 
did not assent to or sign the same, it was not 
binding on any of the creditors. See Cob- 
leigh V. Pierce, 32 Vt 788; Paulin v. Kaighn, 
3 Dutch. [27 N. J. Law] 512; Sohier v. Lor- 
ing, 6 Cush. 537, 543; Spooner v, Whiston, 8 
Moore. C. P. 580. 

The declaration of law, therefore, was in 
this respect erroneous. 

If all the creditors signed except the de- 
fendants, and became parties to the agree- 
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ment, knowing that the defendants had not 
signed it and would not, but notwithstand- 
ing fhifi they entered upon and proceeded 
with the compromise, this might, it may be 
conceded, amount to a waiver of this clause 
of the contract, but the district court did not 
find or declare that there was any such 
waiver or any acquiescence, nor put its deci- 
sion for the defendants upon this ground. 
See Mont Comp, 39; Id. Append. 125; Ex 
parte Shaw, 1 Madd. 598; Ex parte Kiiner, 
Buck, 104; Ex parte Lowe, 1 Glyn & J. 81; 
Forsyth, Comp. (American Ed. 1845) 23. 
Reversed. 

[See Bean v. Amsinck, Case No. 1,167; Bean 
V. Brookmire, Cases Nos. 1,168-1,170; Bean v. 
Laflin, Case No. 1,172; Brookmire v. Bean, Id. 
1,942; In re Kintzing, Id. 7,833.] 



KINSINGEE, (PULLAN v.). See Case No. 
11,463. 

KINSLEY (PENDLETON v.). See Case No. 
10,922. 



Case ]Sro. 7,83^. 

In re KINSilAN. 

[1 N. Y. Leg. Obs. 309.] 

District Court, S, D. New York. Dec. 24, 1842. 

Residence or Place of Business. 

The seventh section of the bankrupt act di- 
rects that all petitions by any bankrupt and all 
proceedings in the case shall be had in the dis- 
trict court within the district where the sup- 
posed bankrupt shall reside or have his place of 
business at the time when such petition is filed. 
To satisfy the provisions of the statute, it is not 
sufficient to show that the bankrupt is doing 
some kind of business at the place where he 
makes his application, his legal residence being 
in a different district, but it must appear that 
he has a fixed and notorious employment in such 
manner as to denote a place of business estab- 
lished by him distinct from his place of resi- 
dence. Where, therefore, it appeared that the 
petitioner was a citizen of Pennsylvania, and had 
been for several years, and that he had resided 
there until within fourteen days of petitioning, 
and that he had come to the city of New York 
as agent to a machinist, and took up his board at 
a public hotel, held, tliat the petitioner had not 
established a place of business within the district 
at the time he presented his petitions. 

[Followed in Re Magie, Case No. 8.951. Cited 
in Fogarty v. Gerrity, Id. 4,895.] 

[In the matter of Israel Kinsman, a bank- 
rupt]. 

J, F. Lippitt, for iDankrupt. 
G. Curtis, for creditors. 

BETTS, District Judge. The petition of the 
banlcrupt is objected to on the groimd that 
he is a citizen of Pennsylvania, and not en- 
titled to take proceedings in bankruptcy in 
this state. For the bankrupt it is contended 
that he is a citizen, or if not, that his place 
of business is in this district. The proofs 
show that the family of the petitioner are 
now residing in Philadelphia, and have been 
for several years past, and that he has also 
resided with his family until quite recently. 



Between the beginning and middle of March 
last, the petitioner came to this city, employ- 
ed as an agent for a machinist, and took 
board at a public hotel. He was after that 
seen occasionally engaged as such agent, and 
a witness transacted the business of his 
agency during his absence. The actual agen- 
cy examined appears to have been that of 
superintending the erection of a building for 
the manufacture of lead, but the bankrupt 
in his petition describes himself "agent 
for machinist." His petition was sworn to 
and presented on the 22d day of March last. 
There is no positive proof of the time he 
came to the city in this employ other than 
from the beginning to the middle of March, 
and, if it is to be accepted that he was here 
as early as the 7th, he would then have been 
a fortnight within the district at the time 
his petition was presented. 

The seventh section of the act directs that 
"aU petitions by any bankrupt," &c., and all 
proceedings in the case, shall be had in the 
distiict court within the district where the 
supposed bankrupt shall reside or have his 
place of business at the time when such pe- 
tition is filed. The controlling idea in this 
provision and otha:^ in the act is to restiict 
the jurisdiction of the district courts, and the 
privilege of bankrupts or their creditors, to 
residents within the district where the pro- 
ceedings are conducted, rendering the jmls- 
diction strictly local as to parties. Residuity 
has become, in law, a term of fixed significa- 
tion, and when used without other qualifica-* 
tion, denotes an actual domicil and inhabit- 
ancy at the place in contra-distinction, to a 
mere temporary abode in lodging. In act- 
ing parlance, though not in a legal sense, a 
person could in the latter case be a resident. 
It was plain, however, that so limiting the 
action of this law might be productive of 
serious mischief. Merchants, mechanics, man- 
ufacturers, factors, &c., might become proper 
subjects for the application of the statute, 
whilst transacting business at places other 
than those at their fixed residence. A North- 
ern merchant carrying on "business for the 
Western service at Mobile or New Orleans, 
if committing an act of bankruptcy there, 
ought to be amenable, to the jurisdiction of 
the court of that district, because his efCects 
are there, and most probably the most press- 
ing of his debts; and for the like reason such 
court should take cognizance of his voluntary 
application. Congress, accordingly, extended 
the jurisdiction of the district courts beyond 
the cases of residents to those wherein the 
bankrupt should be found to have his place 
of business within the district where the pro- 
ceedings axe taken. It could not be ex> 
pected, however, that the charge of the gen- 
eral bearing of the law in respect to locality 
of jurisdiction should be so extended as to 
comprehend every ease happening to fall 
within the general terms of the clause; for, 
to a certain sense, the place of the most 
transient stoppage, a mere purchase, a bar- 
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gain made by a man on his transit through 
a place would render it for the time being 
"his place of business." Pei-sons resorting 
to market towns to dispose of produce or 
make purchases would have in a literal ac- 
ceptation their places of business there in 
conducting such transactions. 

The law Is to receive* an intei-pretation more 
in consonance with its general import and 
object, and it must be undei-stood to substi- 
tute "place of business" for residence, only 
In cases where the former became fixed and 
notorious, and affording similar privileges 
and protection to creditors and others in in- 
terest in bankrupt proceedings as the latter. 
It cannot therefore satisfy this provision of 
the law to prove the fact that the bankrupt 
is doing some kind of business at the place 
where he makes his application, his legal 
residence being in a different district. More 
must be shown. It must appear distinctly 
that he has a fixed and notorious employment 
pursued by him in such manner as to denote 
a place of business established by him, distinct 
from his place of residence. Af ugitive or equivo- 
cal occupation, that may continue for a long 
period, or may terminate instantaneously, 
without any outward changes or indications 
calculated to mark Its continuance or char- 
acter, will not be sufloLcient to satisfy this 
provision of the law. 

The petitioner describes himself "agent for 
machinist," it may be, for this city, and it 
may as well be for every other district in 
the United States. For the period he is exe- 
cuting the agency here, New York may be 
his place of business, should he be there 
for an hour, or a year, and upon such reading 
of the statute it would be equally at his op- 
tion, at any day of the year, to present his 
petition within any district of the United 
States within the reach of a day's travel. 
This, I am satisfied, is not the construction 
the clause ought to receive, and for the court 
is sufficient evidence in this case, that the 
petitioner had established a place of business 
within the district at the time he presented 
his petition. I shall allow the objections 
taken thereto. 
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Case Wo. 7,833. 

In re KINTZING. 

[3 N. B. R. 217 (Quarto, 52).] i 

District Court, E. D. Jlissouri. 1869- 

Baskruptct, Act of — Injunction. 

1. A general assignment by a debtor of all 
his estate and effects is not of itself merely an 
act of bankruptcy, but when the debtor is for 
other causes adjudged bankrupt, his assets will 
be administered under the provisions of the court 
in bankruptcy. 

1 [Rcrrinted by permission.] 



2. When a petition for an injunction against 
other parties than the debtor is united with a pe- 
tition in involuntary bankruptcy, the injunction 
will be only provisional, until the court can act 
upon the petition to adjudge the debtor a bank- 
rupt, and a bill must then be filed to secure the 
relief sought against parties other than the bank- 
rupt 

[Cited in Re Moses, Case No. 9,869.] 

Petitioning creditors filed their petition to 
adjudge Kintzing a bankmpt, alleging as acts 
of bankruptcy, that, being a merchant, he had 
suspended payment of his commercial paper 
and had not resumed within fourteen days; 
that he had made payments to divers credi- 
tors with a view to give them a preference, 
and that he had made a general assignment 
of aU his estate to John W. Pritchard for the 
benefit of all his creditors under the statute 
of the state, with a view to avoid the effect 
of the bankrupt act [of 1S67 (14 Stat. 517)], 
and prayed for an injunction against any dis- 
position of the property by Pritchard. 

THE COURT issued a rule upon the debtor 
to show cause on September 30, why he should 
not be adjudged a bankrupt, but holding that 
the assignment being for the benefit of all 
the creditors generally was not an act of 
banki-uptcy. 

THE COURT issued an order upon Pritch- 
ard resti'aining him from making any pay- 
ments, even for expenses, until the further or- 
der of the court, but permitting him to go 
on and make sales of the stock of goods as- 
signed. 

THE COURT called the attention of the 
counsel to the fact, that the petition for an 
injunction was combined with a petition to 
adjudge the debtor a bankrupt, and that the 
injunction must fall, when the debtor is ad- 
judged bankrupt; and that if it was intend- 
ed to take any action against the assignee a 
separate bill must then be filed, as the injunc- 
tion issued upon the present petition would 
be only provisional. That when the debtor 
shall be adjudged bankrupt, his assets must 
then be administered under the provisions of 
the bankrupt law. 

[For other cases in the same litigation, see 
note to Case No. 7,831.] 



KINTZING V. BARTHOLEW. 
7,831. 



See Case No. 



Case Wo. 7,834. 

KINTZING V. HUTCHINSON et al. 

[34 Leg. Int. 365; i 7 Wkly. Notes Cas. 226.] 

Circuit Court, D. New Jersey. Oct. 2, 1877. 

COLLATEKAl- INHERITANCE TaX — WhAT SUBJECT 

TO, IN Pennsylvania. 
The choses in action, such as bonds, stocks, 
&c., of a decedent, not domiciled at his deatli, in 
Pennsylvania, passing to collateral heirs or lega- 
tees, but not passing under the intestate laws of 
that state, nor under any will proved and adniin- 

1 [Reprinted from 34 Leg. Int 365, by permis- 
sion.] 
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istered in that state, are not subject to the Penn- 
sylvania collateral inheritance tax. 
[Cited in Allen v. Philadelphia Sav- Fund See, 
Case No. 234.] 

2[Hearing upon bill and answer. Bill in 
equity, filed by Elizabeth L. Elintzing, a citi- 
zen of New York, against Mahlon Hutchin- 
son, a citizen of the state of New Jersey, and 
Samuel J. Sharpless. The bill alleged that 
John P. Hutchinson was in bis life time a 
citizen of New Jersey, and was domiciled in 
that state at the time of bis death, on Feb. 
11, 1875; that he died intestate, possessed 
of a large personal estate, and that the com- 
plainant, as one of his nieces and next of 
kin, became entifled to one-fifteenth part of 
his personalty, distributable by his adminis- 
trators after payment of bis debts and the 
expenses of the administration; that the in- 
testate at his death was possessed of stocks 
and loans, both coupons and registered, of 
various municipal and otber corporations 
ebai-tered under the laws of Pennsylvania, 
stocks of sundiy national banks, organized 
under acts of congress, and carrying on 
business in said state, debts secured by 
bonds and mortgages on real estate within 
said state, and loans of the said common- 
wealth of Pennsylvania; that administi-a- 
tion was granted on the estate of said John 
P. Hutchinson by the surrogate of Burling- 
ton county, New Jersey, to the defendants 
ilahlon Hutchinson, Samuel J. Sharpless, 
and Benjamin P. Hutchinson, since de- 
ceased; and that the surviving administra- 
tors, by virtue of the act of assembly of the 
state of Pennsylvania of April 8, 1872 (P. L, 
44), filed of record with the register of wills 
of Philadelphia county a certified copy of 
the letters of administration granted them 
in New Jersey, and by means thereof, un- 
der the provision of said act, they became 
empowered and authorized to and did, col- 
lect, sell, assign, and convert the assets, se- 
curities, and personal properly of their in- 
testate within the state of Pennsylvania, 
and carried the proceeds into 'their accounts 
as filed In Burlington county. New Jersey, 
without taking out, or being required by law 
to take out, ancillary letters in Pennsyl- 
vania or accounting there; that the defend- 
ants had filed their final account, which had 
been duly confirmed, in which they had in- 
cluded the proceeds of all the assets, securi- 
ties, and personal property of their intestate 
realized in Pennsylvania; and that com- 
plainant had been paid her distributive 
share thereof. 

[The bill further averred that, before such 
payment was made to her, she was required 
to and did deposit with the defendant's ad- 
ministi'ators, as aforesaid, §3,000 of Penn- 
sylvania Railroad registered bonds, and 
$1,000 of Lehigh Valley Railroad registered 
bonds, which they were to hold for the pur- 
pose of enabling them to pay out of the pro- 

2 [From 7 Wkly. Notes Cas. 226.] 



ceeds such sum for collateral inheritance 
tax upon the complainant's share of said 
John P. Hutchinson's estate, derived from 
investments in Pennsylvania, as might be 
determined to be due, and to reimburse 
them for all expenses of counsel fees, costs, 
and charges in reference to any claim for 
this tax. The bill further averred that, un- 
der the laws of Pennsylvania at the death 
of the intestate, no collateral inheritance 
tax had legally accrued to the state, and 
none of the laws of that state then in force 
had assumed to charge or impose this tax 
upon personal estates of decedents within 
this commonwealth, who were at their 
deaths domiciled in another state or coun- 
try, and that any act assuming to impose 
such a tax would be unconstitutional; that 
no claim for the tax had ever been made by 
the state of Pennsylvania, and that as all 
the assets of the estate had been withdrawn 
from Pennsylvania, and the estate settled, 
the complainant was entitled to have the 
securities deposited by her with the defend- 
ants to meet this tax, returned to her; but 
that her request for the surrender and re- 
turn of the said securities had been refused 
by the defendants. The bill prayed: (1) A 
disclosure by the defendants of the assets of 
their intestate which were in Pennsylvania 
at his death, and which had been realized 
from and brought into their accounts; (2) 
that the defendants disclose whether any 
claim for this collateral inheritance tax had 
been made upon them; and (3) that it be 
decreed that no collateral inheritance tax is 
due by the complainant on her share of said 
estate, and that the defendants deliver up 
and surrender to the complainant the said 
bonds deposited by her with them. 

[The answer of the defendants admitted 
the material facts averred in the bill, and 
set forth in detail the various assets of the 
personal estate of the intestate which, at the 
time of his death, were in the state of Penn- 
sylvania. The defendants admitted holding 
the securities claimed, on the terms stated 
in the bill, and expressed a willingness to 
return them if it should be judicially deter- 
mined that no collateral inheritance tax was 
due by the complainant on her share of the 
estate; that laie attorney-general of the 
commonwealth of Pennsylvania had been 
notified of the pendency of this suit, and 
called on to intervene and assert whatever 
claim the said commonwealth might have 
against the securities so deposited with the 
defendants for or in respect of the collateral 
inheritance tax in question. 

[John G. Johnson, for complainant. 

[The Case of the Foreign-Held Bonds, 15 
"Wall. [82 U. S.] 300, is conclusive against 
the right of a state to tax debts due by its 
citizens to foreign creditors, and rules this 
case as to all the personal property sought 
to be taxed, save the stock of corporations 
chartered by the state of Pennsylvania; and 
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shares of stock of this character are neither 
within the letter nor spirit of the collateral 
inheritance act of April 7, 1826 (9 Smith's 
Laws 146; Purd. Dig. p. 214, pi. 1). The 
words "being within this commonwealth," 
in this act, refer to the person dying, and 
not to the estate which passes by the death. 
Property may be within the commonwealth, 
but the estate or interest therein, which is 
the subject matter of taxation, is not a 
thing having locality. The leading case in 
England upon this subject is Thomson v. 
Advocate-General, 12 Clark & F. 1, where 
the house of lords decided that personal 
property, having no situs of its own, fol- 
lowed the domicil of the testator, and that 
upon the law of his domicil depended the 
question of the liability of the legacy to 
duty. This overruled the old rule, upon the 
authority of which the Pennsylvania cases 
Com. V. Smith, 5 Barr. [5 Pa. St] 143, and 
In re Alexander's Estate, 4 Pa. Law J. 453, 
lay down the contrary doctrine. The inter- 
pretation given to the act of 1826 in these 
cases is based upon no reasoning, and this 
court will accord the complainant the pro- 
tection of a proper construction. But con- 
ceding that these decisions, with the act of 
11 March, 1850 (P. L. 170; Purd. Dig. p. 
216, pi. 8), settle that the estate within the 
commonwealth is what is contemplated as 
the subject of the tax, still this case does 
not fall -nithin its terms. Shares of stock 
are mere choses in action, and have no situs 
other than their owner's domicil. Somer- 
ville V. Lord Somerville, 5 Ves. 750; note to 
Jackson v. Forbes, 2 Cromp. & J. 405. 
Again, the act of 1826, if it means what the 
attorney general claims, is unconstitutional, 
in that the property taxed by it is not with- 
in the state. The stockholder owns no por- 
tion of the corporate assets; all that he is 
entitled to is to demand his dividends, and 
until these are declared he gets nothing. 
Therefore he stands as a creditor of the cor- 
poration, entitled to sue for their recovery, 
and his position is similar to that of the 
bondholder who was held not liable to be 
taxed in the Foreign-Held Bond Case. 
Again, the tax is unconstitutional, because 
it is not levied upon property, but upon the 
right of a citizen of another state to re- 
ceive what the law of his state gives to him, 
as a succession or inheritance. There is no 
warrant for such taxation, no correlative 
protection is offered, and no equivalent is 
given for it. 

[George Lear, Atty. Gen., for the Com- 
monwealth of Pennsylvania. 

[There can be no question but that this 
property is subject to the tax imposed by 
the act of 1826. Com. v. Smith, supra, de- 
cided that it was not the person, but the es- 
tate within the commonwealth, upon which 
the tax was levied. The act of 1850 ex- 
tended the provisions of the act of 1826, in 
consequence of the decision in Com. v. 



Smith, to persons dying domiciled within 
the commonwealth as well as to estates. 
And this act was applied in Re Short's Es- 
tate, 4 Harris [16 Pa. St.] 63. The cases of 
Railroad Co. v. Jackson, 7 Wall. [74 U. S.] 
262, and the Foreign-Held Bonds, supra, do 
not rule this ease. This is not a tax, in the 
strict sense of the word, but a condition im- 
posed upon the legatee or distributee before 
he can receive his interest. It is a share 
taken by the commonwealth before tlie 
beneficiaries have any rights in the dis- 
tribution for the aid which it grants their 
representatives in the collection of the as- 
sets of the decedent. 

[The provision of the federal constitution, 
that the citizens of each state shall be en- 
titled to the privileges and immunities of 
citizens in the several states applies only to 
the personal privileges of citizens in their 
private capacity, and not in any official or 
fiduciary relation. The right of the owner 
to take this property out of the state at any 
time is a natural right, which could not be 
prohibited him; while the right of this dis- 
tributee, who takes by descent, is not a 
natural but a legal right, which must be 
taken and accepted under the conditions 
and according to the terms which the law 
prescribes. The actual situs of the proper- 
ty, and not the domicil of the owner, is the 
true guide in determining the question un- 
der the law of what state it shall be taxed. 
The converse of this proposition is founded 
on a fiction, which has been repudiated ni 
several states. Alvany v. Powell, 2 Jones' Eq. 
51; State v. SL Louis County Court, 47 Mo. 
594. In the Case of the Foreign-Held Bonds 
certain public securities, consisting of state 
bonds and bonds of municipal bodies (such 
as there are nearly $300,000 worth of here), 
were expressly excepted from the rulings of 
the decision. Again, the situs for taxation 
of national bank stock is fixed by act of 
congress of 1864 (13 Stat. 112), at the place 
where the bank is located, and not else- 
where, and this has been declared by act of 
10 Pebruai-y, 1868 (15 Stat. 34), to mean the 
state within which the bank is located. 

[Joseph B. Townsend, for defendants. 

[The real question involved here is not 
whether situs by domicil will exempt specific 
securities, stocks, etc., from this tax, but 
whether the succession to personalty in this 
state under a foreign 'law is taxable. Strode 
V. Com., 2 Smith [52 Pa. St.] 189, decided up- 
on this very act, holds that it is the succes- 
sion to the property which is taxed, and not 
the specific securities in which it is invested. 
Now, as it is a well-settled law that questions 
of succession to personal property are g;tv- 
eraed by the law of the decedent's domicil, 
which in this case was New Jersey, it is clear 
that this tax cannot be imposed. Again, the 
legislation of Pennsylvania since 1858 is a 
virtual concession that this estate is exempted 
from the tax. The act of April 10, 1849 (P. 
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L. 571; Purd. Dig. p. 215, pi. 4), making 
property of tliis very character subject to the 
tax, was expressly repealed by the act of 
April 22, 1858 (P. L. 470). Then followed the 
various acts, ending with that of April 8, 
1872 (P, L. 44; Purd. Dig. p. 421, pi. 84), 
which swept away all necessity for a local 
administration of the estates of non-residents, 
which was the sole basis and reason of the 
decisions in Com, v. Smith and In re Alexan- 
der's Estate, supra. The Case of the For- 
eign-Held Bonds rules this case. The court 
there say that the power of a state to tax is 
limited to persons, property, and business 
within her jurisdiction. When the decedent 
died, his personal estate passed into the 
hands of his administration in New Jersey, 
for the use, so far as the distributive balance 
is concerned, of his next of kin entitled un- 
der the laws of that state, without the aid 
of the machinery of the registers or probate 
courts of Pennsylvania to give effect to those 
rights or to accomplish the conversion of the 
assets.] 2 

STRONG, Circuit Justice. This case has 
been elaborately argued, and I have received 
all the assistance that counsel can give. 
There is no controversy between the parties 
respecting the material facts. The testator 
at his death was domiciled in New Jersey. 
His will was proved and administered there, 
and there his executors have settled their 
final accounts. They sought no aid, and they 
had none from the intestate laws of Penn- 
sylvania, from the courts of the state, or from 
any will proved in the state. At the time of 
his death the testator owned loans, stocks 
and other personal property, consisting of 
state loans of Pennsylvania, municipal bonds 
of that state, bonds and stocks of its corpora- 
tions, shares of stock in national banks lo- 
cated in that state, and various claims against 
Pennsylvania debtors. These stocks and 
loans were transferred by the executors of 
the testator's will by virtue of the letters 
-testamentary granted to them in New Jersey. 
No letters of administration were evei* tak- 
en out in Pennsylvania. Such are the ma- 
terial facts, and the sole question of the case 
is, whethar the property is subject to a tax 
under the laws of Pennsylvania, it having 
passed by the will to collateral heirs or leg- 
atees of the testator. 

The collateral inheritance tax laws of the 
state are obscure, needlessly so, and the ob- 
scurity has not been removed by the decisions 
of its supreme court The original legisla- 
tive act of the state, enacted April 7, 1826, 
imposed a tax of two and an-half per cent 
(subsequently raised to five) "upon all estates, 
real personal and mixed, of every kind what- 
soever, passing from any person who may 
die seized or possessed of such estate, being 
within this commonwealth, either by will, 
or imder the intestate laws thereof, * * 
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&e., to any person or persons, or to bodies 
politic or corporate, in trust or othprwise, 
other than to or for the use of father, moth- 
er, husband, wife, children, and lineal de- 
scendants, bom in lawful wedlock;" and it 
made it the duty of all executors, adminis- 
trators and their sureties, to pay the tax. It 
expressly enacted that "all executors, admin- 
istrators and their sureties, shall only be dis- 
charged from liability for the amount of the 
tax on estates, the settlement of which they 
may be charged with by having paid the 
same," as directed by the laws in • 1847. 
Strangely enough, it was said by the supreme 
court of the state that the words of the stat- 
ute, "beuig within this commonwealth," re- 
ferred to the estate and not to the decedent, 
that it was the estate within the common- 
wealth, and not the person, on which the tax 
was levied. In view of this declaration, 
probably, the legislature (in 1850) passed a 
declaratory act, enacting "that the words in 
the act of 1826," being within this common- 
wealth, "should be construed as relating to 
all persons who had been at the time of their 
decease or then might be domiciled within 
the commonwealth, as well as to estates." 
Other statutes, respecting the tax and the 
mode of its collection, have, from time to 
time, been enacted, but none of them afCect 
the present case. The act of April 10, 1849, 
which would be important if it remained in 
force, was repealed by the act of April 22, 
1858. 

The question I have to determine, then, is, 
whether, under the act of 1826, as construed 
by the act of 1850, the choses in action of a 
decedent, not domiciled at his death in Penn- 
sylvania, passing to collateral heirs or lega- 
tees, but not passing under the intestate laws 
of that state, nor under any will proved and 
administered in that state, are subject to a 
tax, if they are right in action against the 
state or its corporations, or against inhab- 
itants of the state. I say choses in action, 
for all the property claimed in this case to 
be liable to a tax was intangible, mere rights 
in action. The question is primai*ily one of 
statutory construction, and I think exclusive- 
ly such, for, in my view, it is unnecessary 
to inquire how far a state can impose a tax 
that operates extra-territorially. 

It must be admitted that the language of 
the statute is broad and general. It embraces 
all estates, real, personal and mixed, being 
within the commonwealth, passing to collat- 
eral heirs or legatees, either by will, or under 
the intestate laws, or by deed, grant, bar- 
gain, or sale, intended to take effect in posses- 
sion or enjoyment after the death of the 
grantor or bargainor. But, notwithstanding 
the geneiality of the statutory words, they 
must, I think, receive a reasonable construc- 
tion, in harmony with the construction usually 
given to such statutes, and consistent with the 
legislative power of the state. The English 
act of parliament of 36 Geo. HI. enacts that 
"every legacy given by any will or testa- 
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mentary instrument to any person" shall be 
liable to a succession tas, and "that any gift 
by will of any person, which shall, by virtue 
of such will, have effect, or be satisfied out 
of the personal estate of such person, shall 
be deemed a legacy within the meaning of the 
act." Comprehensive as the act is, it is now 
firmly held by the English courts that Eng- 
lish stocks, OAvned by non-resident testators, 
are not liable to the tax. So it was decided by 
the house of lords, in Thomson v. Advocate 
General, 12 dark & F. 1, and the same con- 
struction was adopted in Attorney General 
V. Napier, 6 Exch. 217. The ruling is based 
upon the general doctrine of the common law, 
that personal property, having no situs of its 
own, attends the person and domicil of its 
owner, and hence that the law of the domicil 
of a testator or intestate must determine 
whether his personal estate is liable to a 
legacy duty. I shall spend 'no time in arguing 
that such is sound doctrine. It was asserted 
early, by Lord Thurlow, in Bruce v. Bruce, 
2 Bos. & P. 231, note, where he said: "Per- 
sonal property follows the peison of the own- 
er, and in case of his decease must go accord- 
ing to the law of the country where he had 
his domicil, for the actual situs of the goods 
has no influence;" such is the universally rec- 
ognized rule alike of the common law, the 
civil law, and the jus gentium. I see no suf- 
ficient reason why it is not applicable to the 
Pennsylvania statutes. The law of that state, 
respecting the legal situs of personal prop- 
erty, is the same as the law of England. No 
statute has attempted to change it. It is there 
held, as elsewhere, that transfers of right 
and devolutions of personalty by will, or in- 
testacy, are always governed by the law of 
the owner's domicil: Desesbats v. Berquier, 
1 Bin. 336. To the same efCect is McKeen 
V. Northampton Co., 49 Pa. St. 519. It is per- 
fectly clear that the subject of taxation, 
whatever it may be, must be within the ter- 
ritorial jurisdiction of the state that imposes 
the tax. Hence a tax law must be construed 
as applying to nothing extra-ten-itorial, no 
matter how general its language may be. If 
a tax be laid upon a person the person must 
be within the jurisdiction; if upon proper- 
ty, the situs of the property must be in the 
state. Neither personal nor real property can 
have a situs In two states. 

A person domiciliated in another state, 
though he owns loans of the commonwealth 
of Pennsylvania, or stocks of its corporations, 
or claims against its citizens, has no estate 
by virtue thereof within the commonwealth. 
His estate or ownei-ship is whei'e he resides, 
and is taxable there because he resides there. 
Neither he nor his estate is within the juris- 
diction of Pennsylvania. 

Turning now to a more detailed examination 
of the act of 1826, I find in it, much that in- 
dicates the absence of any intention to tax 
any stocks, loans, or rights in action of dece- 
dents, domiciled in other jurisdictions. As I 
have noticed it imposes upon the executors 



and administrators of the decedent, whose 
estate is made liable to the tax, the duty of 
paying it. This must mean domestic execu- 
tors and administrators. It is not to be sup- 
posed that the legislature intended to control 
or impose liabilities upon foreign personal 
representatives of foreign decedents. They 
are not subject to its jurisdiction, and if such 
an intention existed, the attempt to carry into 
effect would be vain, performance of the du- 
ties enjoined could not be enforced. 

Again, the tax is laid, not upon the personal 
property found in the state, or (using the 
words of the statute) "being within the com- 
monwealth," but upon the estate therein, by 
whomsoever owned, if it passes to collaterals. 
Personal estate of a decedent, whether it 
passes by will or descent, is ownei-ship of 
what may remam after the payment of debts 
and expenses of administration. This is the 
relation in which the owner stands to the 
property. It is not the property itself. It is 
mtangible, and, as I have said, it has no legal 
situs apart from the person and domicil of 
the owner. The domiciled inhabitant of Penn- 
sylvania is taxable, and he is taxed upon his 
stocks in extra state corporations, and upon 
the debts due to him by the citizens and cor- 
porations of other states. The reason, and the 
only justification for this is, that the situs of 
such property or rights, is with him at his 
domicil. This has been decided: McKeen v. 
Northampton Co., cited supra. The same is 
true of the collateral inheritance tax. But 
taxation levied upon a domiciliated inhabi- 
tant of the state for the loans of another state, 
or for the stocks of foreign corporations, or for 
rights in action he may have against debtors 
in another state, proceeds upon the assump- 
tion that the situs of such property is in the 
state where the tax is laid. It cannot be in 
that state and at the same time in another. 
No one can doubt that New Jersey might have 
taxed the identical estate which it now claim- 
ed on behalf of the defendants Pennsylvania 
has taxed. The truth is, it is impossible to 
disregard domicil when the inquii-y is the 
situs of rights in action, or to pei-sonalty gen- 
erally, and where is legislative jurisdiction 
over them. I think the act of 1826 did not 
disregard it With the full knowledge that 
such rights have their situs with the person 
of the owner, the tax was laid only on per- 
sonal property "being within the common- 
wealth." That must mean legally being there. 
If not, no personal property, not actually in 
the state, is taxed. Yet the contrary is the 
ruling of its courts. No attempt has been 
made to change the common law respecting 
the situation of such property. Indeed, I am 
not prepared to admit that in' all cases, per- 
sonal property, not in action, but tangible, and 
capable of manucaption, is within the pur- 
view of the statute. If a domiciled inhab- 
itant of Ohio sends by rail through Penn- 
sylvania, shipped for New York, a thousand 
barrels of flour, and dies intestate during its 
passage through the state, leaving only col- 
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lateral lieirs, is the flour subjected by the act 
to a five per cent tax? If a citizen of New 
Jersey crosses the Delaware with his horses 
and carriage to shop in Philadelphia, and dies 
before his return leaving a will bequeathing 
his property to collateral legatees, must a tax 
be paid to Pennsylvania of five per cent on 
the value of the carriage and horses? I can- 
not believe that such was the intention of the 
law. If thus construed it would lead to the 
most absurd and unjust results. I thmk no 
such construction has ever been given to it 
Yet the cases put are those in which the prop- 
erty has an actual situs within the state. In 
the case I have in hand, there was no actual 
situs apart from the legal situs with the 
owner. 

The act contains another definition of the 
subject it intended to tax, which is very sig- 
nificant The subject is not generally "es- 
tates" being within the commonwealth, but 
estates being within the commonwealth 
"passing" to collateral heirs or legatees, 
"either by will, or under the intestate laws 
thereof." Estates not passing by will or un- 
der the intestate laws of the state, or by 
deed or grant intended to take effect after 
the death of the decedent, are not embraced 
within the statute. This is veiy clear, and 
it is equally clear that no estate of Mr. Hutch- 
inson passed at his death under the intestate 
laws of Pennsylvania or by virtue of any 
deed or grant he made, intended to take 
effect after his death. Nor did the estate 
pass by any will known to the laws of Penn- 
sylvania. The transmission to collaterals 
was efEected by a New Jersey will, never 
proved, or administered in Pennsylvania. It 
is no more to be admitted that the act speaks 
of foreign wills than it is that it spealcs 
of foreign executors and administrators. 
Devolution under the intestate laws of the 
state, or under wills authorized by the state, 
were, in my opinion, alone intended. 

For these reasons I conclude that the stat- 
ute of 1826 has no reference to such estates 
or property as passed to these defendants 
for distribution under the will of their tes- 
tator, and which is now claimed was taxable. 
And I think Com. v. Smith, 5 Barr [5 Pa. 
St] 142, if carefully examined, will be foimd 
not necessarily inconsistent with this con- 
clusion, whatever may be said of some of 
the observations of the judge who delivered 
the opinion. That was a case of testacy. 
The testator, after having been domiciled in 
Philadelphia, acquired a domicil in France, 
where he died. By his will, after describing 
himself as of Philadelphia, he appointed his 
brother of that city the executor, and be- 
queathed a legacy to a subject of France. 
The property of the testator consisted of a 
bond secured by mortgage upon Philadelphia 
property, together with bills and notes of per- 
sons residing there, and stocks of Pennsyl- 
vania and New Jersey corporations. The 
will was proved in Philadelphia where the 
administration of the estate was to be set- 
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tied. The court held that all the testator's 
estate in Philadelphia at the time of his de- 
cease was subject to the collateral inherit- 
ance tax, but for what reasons is not very 
clearly stated. I do not understand the de- 
cision to have rested solely on the ground, 
that the bonds and stocks were an estate be- 
ing within the commonwealth. It seems 
rather to have rested on the fact that the 
will was proved and administered in the 
state. Thus the judge said: "It is the 
amount of the estate being within the com- 
monwealth, passing either by will or descent, 
that the act makes subject to the collateral 
tax, and the domicil has nothing to do with 
the question. If it is an intestate estate, and 
administration is granted in Pennsylvania, 
to enable the administrator to collect the as- 
sets, the administrator pays the tax out of 
the aggregate of the estate. If a will be 
proved and administered in Pennsylvania, 
the executor deducts the collateral inherit- 
ance tax from the devices, unless- the will 
directs otherwise." Thus it appears the place 
of administration and authority for it were 
considered important. Concede that the case 
is authority for all it decided. The present 
case differs materially in its facts. Here 
there was no administration in the state, no 
letters testamentary, and no ancillary ad- 
ministration, and no personal representatives 
amenable to the law. So in He Alexander's 
Estate, 4 Pa, Law J. 448, in the orphans' 
court of Philadelphia, all that was decided 
was, that county stock and Pennsylvania 
state stock, belonging to a decedent domi- 
ciled at his death in London, is subject to 
the collateral inheritance tax, where there 
has been a new administration in the state. 
It was because the aid of the state laws had 
been invoked, and there had been an elec- 
tion to consider the fund as being within 
the commonwealth. Such is not the present 
case. 

I shall therefore decree in favor of the 
complainants, and in accordance with the 
third prayer of the biU. 

Let a decree be prepared. 
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KINZIE V. WINSTON. 

[4 N. B. R. (1870) 84 (Quarto, 21).] i 

Circuit Court of Cook County, Illinois.2 

Bankkcptoy — Title of Assignee — Fee Subject 
TO Public Easement— Accretions — Easement 
Abandoned — Right op Pckohaser prom As- 
signee. 

The plaintiff, immediately previous to his bank- 
ruptcy in March, 1842, had a fee-simple title in 
Sand street, subject to the public easement, 
which street then terminated in Lake Michigan, 
but more than four hundred and fifty feet of ac- 
cretion now exists between Sand street and the 
present lake shore. Held, that the interest of 
Kinzie at the time of his decree in bankruptcy, 

1 [Reprinted by permission,] 

2 [Affirmed in 56 lU. 56.] 
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in Sand street, was property within the meaning 
of the bankrupt act of 1841 [5 Stat. 440], which 
passed by the decree to the assignee, and by 
mesne conveyances came from him to the defend- 
ant, and that the right of accretion was a vested 
right inseparably connected with the legal title, 
and passed with it to the assignee. 
[See note at end of ease.] 

In ejectment 

Seribner & Hurd, for plaintiff. 
S, W, Fuller and llr. Campbell, for de- 
fendant. 

WILLIAMS, J. This was an action of 
ejectment, brought for the recovery of the 
possession of so much of the lands lying 
east of block 54, in Kinzie's addition to 
Chicago, as is contained in lots 1, 2, 3, 16, 
17, and 18, as numbered on the recorded 
plat of Ogden & Lombard's sub-division of 
the accretion east and adjoining lot 12 of 
Legg's sub-division of block 54 of Kinzie's 
addition to Chicago. The plaintiff [Robert 
A. Kinzie] was the purchaser from the Unit- 
ed States, and, at a later day, the patentee 
of the north fraction of section 10, T. 39 
N., R. 14 east of the 3d principal meridian, 
which, on the 22d of Febmary, 1833, he plat- 
ted as Kinzie's addition to Chicago, and, 
upon the same day, caused the plat to be 
duly recorded in the recorder's oflace of Cook 
county. The plat was acknowledged and 
recorded three days before the passage of 
the act of our legislature, by which the 
fee-simple title in the streets of plats there- 
after acknowledged and recorded became 
vested in the public. The streets of Kinzie's 
addition are therefore not governed by the 
provisions of our statute, but the rights of 
the public and of private persons are con- 
trolled by the common law. Block 54 is 
the northeast block of Kinzie's addition, and 
a fractional block; a strip in the front of 
said block, extending south beyond the cen- 
tre of said block, being cut off by Lake 
Michigan. The only portion of said Sand 
street (the street east of block 54) which 
appears from the recorded plat to have, re- 
mained above the waters of Lake Michigan, 
is a strip extending from the south to the 
north and terminating in a point somewhere 
upon lot 12. Sand street is laid out sixty- 
six feet in width, and the strip of land in 
Sand street in front of the south part of 
block 54 is in no place, as it would appear 
by the plat, thirty-three feet wide. The fact 
that this strip of land in Sand street bor- 
dered upon Lake Michigan, gave to the own- 
ers thereof riparian rights, which, in pro- 
cess of time, have become of great value, 
and hence the present litigation in reference 
to some of the lots laid out upon the accre- 
tion. It would now be difficult to determine 
precisely when the alluvion commenced to 
form upon this strip of land in Sand street. 
The plaintiff claims that it did not commence 
forming until the years 1844 or '5; the de- 
fendant that it began as early as 1840. By 



gradual Increment the land has extended 
east of block 54 until it is now alleged that 
more than four hundred and fifty feet of 
accretion exists between Sand street and the 
present lake shore. The lots now in con- 
troversy are a part of this alluvion. On the 
18th of March, 1842, the plaintiff was de- 
clared a bankrupt under the provisions of 
the act of 1841, and the defendant [Fred- 
erick A. Winston] claims through mesne 
conveyances from the assignee in bankmptey. 
The plaintiff insists that the assignee in 
banki-uptcy took no title in Sand street by 
tlie decree, and that the title and the sub- 
sequent accretions now belong to him (Kin- 
zie). 

It is admitted by all parties that the in- 
terest of Kinzie immediately previous to the 
decree in banlcruptcy, was a fee-simple title 
to the sti'ip of laud above described as ex- 
isting in Sand sti'eet, subject to the public 
easement. And the first question in this 
case is that asked in the brief of the learned 
counsel for the plaintiff, "Was this naked 
fee thus subject to a perpetual right of use 
in the public property, or a right of prop- 
erty in Kinzie, in the sense in which those 
terms are used in the bankrupt act of 1841? 
Was it ever contemplated by the framers 
of that statute, that by its operative power 
there should pass to the assignee in bank- 
ruptcy title to all the streets or public 
grounds dedicated to public use in our great 
cities by the bankrupt?" In attempting to 
answer this question in the light of legal 
principles and adjudged cases, I shall, for 
the present, assume the position of plaintiff's 
counsel to be correct as to the time when 
the accretions began to form; that is, that 
they began to form as late as the year 1844, 
and two years subsequent to Kinzie's dis- 
charge in bankruptcy. The 3d section of the 
banki-upt act of 1841 is as follows: "And 
be it further enacted, that all the property 
and rights of property of every name and 
nature, whether real, personal, or mixed, of 
every bankiiipt, except as is hereinafter pro- 
vided, who shall, by a decree of the proper 
court, be declared to be a bankrupt within 
this act, shall by mere opei'ation of law ipso 
facto from the time of such decree, be 
deemed to be divested out of such banliinipt, 
without any other act of assignment or 
other conveyance whatever, and the same 
shall be vested by the force of the same 
decree in such assignee as shall from time 
to time be appointed by the proper couit 
for this purpose." 

In the language of the plaintiff's counsel 
"there was nothing there but a small point 
of land lying next the lake, every point of 
which had, in 1833, been dedicated to the 
public use as a street," and that right was 
one existing (or which might exist) in per- 
petuity in the public. The right of Kinzie 
in Sand street in March, 1842, was con- 
sidered to be of very little value. Kinzif^'s 
naked fee in the street, if put up at public 
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sale by the assignee, would probably bave 
sold for only a nominal price. And tbe ques- 
tion recurs, was that interest "property" or 
"right of property," within the meaning of 
the 3d section of the bankrupt act? "Prop- 
erty (says Bouvier), is the right and interest 
which a man has in lands and chattels. Bur- 
rUI defines property to be 'that which is 
proper or peculiar to one; that which is one's 
own; that to which one has an unrestricted 
or exclusive right, including all that is one's 
own, whether corporal or incorporal.' " Again, 
the same author defines property to be "the 
exclusive right of using and disposing of a 
subject as one's own." This is the strict 
legal sense of the word, as in the expres- 
sion "property in land, property in chattels." 
"Property has been judicially defined the 
right one has in lands or chattels." 6 Bin. 
94; 17 Johns. 283; 1 Comst. [1 N. Y.] 20, 
24; 3 Kern. [13 N- Y.] 396. All tliese def- 
initions ignore the idea of value in the thing 
owned. If there is an exclusive right to 
a thing, the law immediately presumes it 
to have at least a nominal value to the 
owner. And this right cannot be invaded 
without subjecting the wrongdoer to at least 
nominal damages. 

It was argued by the plamtifE's counsel, 
that the object of the bankrupt act was, from 
sales of the bankrupt's property to obtain 
money to pay the bankrupt's debts; and that 
the sale of the naked fee of Kinzie in Sand 
street, could have brought nothing with 
which to pay debts. But, if the language of 
the act is dear and distinct, we must deter- 
mine from that what was the object of the 
act And a fee-simple title to real estate, of 
however little actual value, would seem to be 
property by every accepted definition of the 
word. I have been referred to a number of 
cases in which the difference between ease- 
ments in country roads and in city streets is 
discussed, and it is argued that Kinzie's right 
was not propei-ty, because It was a right m 
a street of a city, and the burden of public 
easement had, for all purposes of transfer, 
extinguished the fee. It is true that the pub- 
lic-servitude upon a city street may be, and 
generally is, far more onerous than upon a 
country road, and that in the proportion the 
servitude is increased, the value of the fee 
is diminished. But the title of the owner of 
the soil remains unchanged, whatever may 
be the change in the nature of the servitude. 
The increase of the burden of the public ease- 
ments only lessens the value of the owner's 
interest; it in no way changes its nature. 
And whether in the city or country, the own- 
er of the fee retains every right not incon- 
sistent with the necessities of the public. If 
the owner of the land over which a country 
road is laid retains an interest in all mines, 
quarries, timber, and earth, he retains it only 
so far as is compatible with the rights of the 
public in the highway. If the owner of a 
street in the city has not the same interests, 
it is only because the public exigency is 
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greater. If a street in a city is remote from 
the centers of trade; if it is so situated that 
it is seldom or never used as a highway, the 
burden of the urban servitude may possibly 
be no greater upon it than the burden of the 
rural servitude may be upon the country 
road. Sand street, in 1842, terminated in the 
lake upon block 54, and in no place in front 
of said block was it of any practical value 
as a street. While therefore the fee in the 
street was then of b'ut little value, by reason 
in part of the public easement, that value 
could hardly be said to be diminished by the 
fact that Sand stireet was within the corporate 
limits of the city of Chicago. What were the 
rights of the plaintifC in Sand street upon the 
17th of March, 1842? He had the present fee- 
simple title to the strip of land lying in Sand 
street, above the waters of the lake, subject 
to the rights of the public as a highway. He 
had, in conjunction with the public, a Pi'es- 
ent possessory right in the street, and as 
against any one other than the public, he 
could maintain trespass for an invasion of his 
possessory rights. There are many cases that 
decide that such rights ta the streets of a 
populous city are of only nominal value, but 
the position that such rights are not rights of 
property, cannot be sustained upon authority. 
Appurtenant to the fee-simple title, the plain- 
tifE had the right to hold such title divested 
of the easement in case the public should, for 
any reason, permanently abandon the occupa- 
tion of the street, and also the right to the ac- 
cretions, should any attach to this sti-ip of 
land. He was subject also to the loss of the 
soil by decrement, in case the water should 
encroach- upon the shore. It is said that this 
right to the reverter of the street (as it is 
called), in case of its abandonment by the 
public, and these riparian rights are "po^i- 
bilities," and that the act of 1841 does not 
provide that possibilities shall pass to the as- 
signee. 

There is much force in the learned and 
elaborate argument filed by the plaintifE to 
show that possibilities are not covered by the 
bankrupt act of 1841. They were expressly 
named in the United States act passed in the 
year 1800 [2 Stat. 19], but are not named in 
the act of 1841. A possibility, says Burrill 
(2 Burrill, Law Diet, art "Possibility"), is 
"an estate founded on a contingency, which 
may or may not happen;" and it was an es- 
tablished maxim of the common law "that no 
possibility, right, title, or any other thing 
that was not in possession or vested in right, 
could be granted or assigned to strangers.'* 
3 Washb. Real Prop. 89. Were these rights 
to the so-called "reversion," and these ripa- 
rian rights "possibilities" within the legal 
meaning of that term? In a loose and gen- 
eral sense doubtless they were possibilities, 
for it was possible and not certain that the 
public might abandon its easement and it 
was possible and not certain that accretions 
might attach to the existing soil. But a le- 
gal "possibility" is an estate founded on a 
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contingency. First, as to the so-called "re- 
verter," in case the public servitude should 
■cease. Kinzie, on the 17th of March, 1842, 
had the highest estate known te the law in 
the soil of the street— a fee-simple title. The 
public had a possessory right, not necessarily 
exclusive, but consistent with an imperfect, 
uncertain possessory interest in the plaintiff. 
The right of the public was in the nature of 
an incumbrance upon the title of the plaintiff, 
and he held that title cum onere. In case the 
public abandoned its occupancy, the imper- 
fect and uncertain possessory title which the 
plaintiff then held would have become perfect, 
and the plaintiff would have held the pos- 
sessory title solely and absolutely as against 
all the world, as he then held the fee-simple 
title. This estate, then, was founded upon no 
contingency, although the removal of the 
quasi incumbrance (the abandonment of the 
easement by the public) was a contingency 
upon which its value might be increased. It 
was not, therefore, in the eye of the law, a 
"possibility." If the fee of an estate was 
mortgaged to its fuU value, it would still be 
property, and the purchaser would take the 
title with the possibility of being able to com- 
promise the mortgage debt for less than the 
full amount, or of discharging it by some le- 
gal defense; but the estate would not be 
founded upon a contingency. So a purchaser 
buys an estate subject to the contingency 
of its appreciation; but the contingency is not 
the foundation of the estate, but a mere in- 
cident of its existence. This public servitude 
upon Sand street was in the nature of a mort- 
gage, which might and might not exist in 
perpetuity, and the possible increment or dec- 
rement in the land by the action of the lake, 
in the nature of a possible appreciation or de- 
preciation in the value of an estate. 

Second. As to the accretion. The right 
to alluvion was a right attached to the land, 
and he who owned the fee-simple of Sand 
street owned all that became attached to the 
shore. "This right," says Washburn, "to al- 
luvion is considered as an interest appurte- 
nant to the principal land, and belonging, in 
the nature of an incident to the ownership of 
that, rather than as something acquired by 
prescription or possession, in the ordinary le- 
gal sense of these terms." 3 Washb. Real 
Prop. 59. "Alluvion becomes, as fast as it 
is formed, the property of the owner of the 
land upon which it forms." Id. 55. "Be- 
fore a proprietor can set up his claim to ac- 
cretions and the like, he must show that he 
owns the shore." Bates v. Illinois Cent R. 
Co., 1 Black [66 U. S.] 208. The right of the 
proprietor of the shore to the alluvion formed 
thereon is a vested right, resulting from 
natural law in consequence of the local situa- 
tion of the land to which it attached. Mu- 
nicipality No. 2 V. Orleans Cotton Press, 18 
La. 123. iBut we are not left without a con- 
stniction by the courts of the language of the 
3d section of the bankrupt act of 1841. Our 
supreme court has said (2'Gilman, 667): "This 
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language is sufficiently comprehensive to em- 
brace the most minute and temporary interest 
in property." And agaui: "How more com- 
prehensive language to vest the title in the 
assignee could have been employed, it is im- 
possible to conceive. But lest a doubt might 
remain, the succeeding clause of the same 
section has, if possible, made it still more 
explicit by providing that the assignee so ap- 
pointed shall be vested with all the rights, 
powers, and authorities to sell, manage, and 
dispose of the same, subject to all the orders 
and directions of said court as fully to all 
intents and purposes as if the same were vest- 
ed in or might be exercised by such bankrupt 
before or at the time of his bankruptcy, de- 
clared as aforesaid." 25 HI. 548. Seei also 
[Comegys v. Vasse] 1 Pet [26 U. S.] 218; Ex 
parte Foster [Case No. 4,960]; 23 Vt 744; 
Carr v. Hilton [Case No. 2,436]. I hold, 
therefore, that the interest which was held 
by Kinzie at the time of his decree in bank- 
ruptcy in Sand street, was property within 
the meaning of the bankrupt act of 1841, 
which passed by the decree to the assignee, 
and by mesne conveyances came from him to 
the defendant, and that the right of accre- 
tion was a vested right inseparably connect- 
ed with the legal title, and passed with it to 
the assignee. To the same effect is the de- 
cision of the United States court in Banks v. 
Ogden, 2 Walk [69 U. S.] 69: "Upon Kin- 
zie's bankruptcy, the fee of this strip of land 
(in Sand street) passed to the assignee. It 
was about ttiis time, or shortly thereafter, 
that the alluvion began to form upon it, and 
continued to increase until the commence- 
ment of the suit below. The title to the ac- 
cretion thus made followed the title to the 
land and vested in the assignee." Though 
Kinzie was no party to that suit, and the 
statement may be regarded as a mere dictum, 
it still is a declaration of what I regard as the 
law applicable to this case, sustained upon 
principle and authority. This view of the 
case renders it unnecessary that I should dis- 
cuss the question of fact as to the time when 
the accretions began to form, nor whether 
or how far the statute of limitations affects 
the rights of the parties to this litigation. 
The finding of the court is in favor of the de- 
fendant 

[NOTE. This is a state case, reported in 4 
N. B. R. It was taken on appeal to the supreme 
court of Illinois by the plaintiff, and there af- 
firmed. Mr. Justice Breese delivered tlie opinion 
of the court He says: "It is not denied that 
the fee in Sand street was in Kinzie at the time 
of the decree in bankruptcy. That title and all 
its incidents passed to the assignee." The con- 
flict in evidence between the plaintiff and de- 
fendant as to whether the accretions began at or 
before 1842 he does not consider material, and 
says: "But it matters not when these accre- 
tions commenced. The fee in the street passing 
to the assignee became the fee of the purchaser, 
and, as Sand street, whether dedicated or not, 
was vacated in 1869, the use and enjoyment of 
the fee with all its incidents— of which accre- 
tion was one— became the absolute and unquali- 
fied property of the purchaser. If Kinzie had not 
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become bankrupt, and assigned his estate in this 
land, it would have been in hiin, there is no ques- 
tion. The theory of all bankrupt laws is to 
place the assignee in the same position the bank- 
rupt occupied, or might occupy, in regard to his 
estate." 56 111. 56.] 
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In re KIPP. 
[4 N. B. R. 593 (Quarto, 190); i 4 Am. Law T. 
60; 1 Am. Law T. Rep. Bankr. 246.] 
District Court, E. D. Michigan. 1871. 
BANKUDPTor— Pbeferred Creditors — Pending 
Suit. 
Until a recovery has been had, by judgment or 
decree, a preferred creditor may surrender under 
section 25 [of the act of 1867 (J^ Stat 5m 
and his right to make probate of his debt and 
share in the distribution of bankrupt s estate will 
not be affected by suit commenced and pending 
against him at the time of such surrender^ 
rCited in Re Stephens, Case No. 13,365; Re 

Leland, Id. 8,230.] 
"It is hereby stipulated and agreed, by and 
between tVilliam Jennison, attorney for John 
N. McDonald, surviyor, etc., and Cleveland 
Hunt, attorney for "William F. Linn, assignee 
of said Joseph S. Kipp, that the following 
facts are admitted to be true in this cause: 
That said Joseph S. Kipp was, on or before 
the 4tb day of May, A. D. 1869, a merchant, 
doing business in Bay City, Michigan, and 
was indebted to several creditors, amongst 
whom' was the firm of McDonald & McDow- 
ell, merchants in said Bay City, and of -which 
firm said McDonald was a partner; and 
that the debt of said firm against said Kipp 
was nine hundred and eighty-eight dollars 
and fifty-three cents. That said Kipp con- 
fessed judgment in the circuit court for the 
county of Bay, Michigan, for the sum of nine 
hundred and eighty-eight dollars and fifty- 
three cents, in favor of said McDonald & 
JilcDowell, on the 4th day of May, A. D, 
1869. That an execution issued upon said 
judgment on the 6th day of May, 1869, and 
upon which day the sherifC of said county 
levied upon the stock of goods of said Kipp, 
and proceeded to advertise the same. That 
on the nth day of said May, and before said 
goods were sold under said execution, said 
Kipp sold said stock of goods to said Mc- 
Donald, etc., in full payment of said judg- 
ment, and which, with the cost of said pro- 
ceedings, was the fair value of said goods. 
That the petition in bankruptcy in this case 
was filed by a creditor of said Kipp, May 
22d, 1869; and that said Kipp was adjudged 
a bankrupt on the 18th day of September, 

1869. That on the 4th day of February, 

1870, William F. Linn, the assignee of said 
bankrupt, commenced proceedings against 
said McDonald, as survivor of himself and 
said McDowell, also deceased, in 1869, by 

1 [Reprinted from 4 N. B. R. 593 (Quarto, 190) 
by permission.] 
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filing a petition in said court to recover the 
value of said goods. That on the 4th day of 
April, 1870, and before any proceedings oth- 
er than the filing of said petition was had ta 
recover the said property so sold as aforesaid 
by said Kipp, the said McDonald, as sur- 
vivor of himself and said McDowell, surren- 
dered to said assignee the value of said 
goods by paying the sum in money to him, 
together with the cost of proceedings, and 
took from him his receipt in full thereof, as 
per Exhibit A annexed. That at the time 
of the sale of said goods, to wit, the 11th 
day of May, 1889, the said Kipp was in- 
solvent; and said McDonald & Co. had rea- 
sonable cause to believe that he was so in- 
solvent. (Signed) Cleveland Hunt, Attor- 
ney for Assignee. Wm. Jennison, Attorney 
for McDonald." 

Exhibit A. "In the Matter of Joseph S. 
Kipp, Bankrupt. Received of William Jen- 
nison, Esq., attorney of John McDonald, and 
Charles M. Averill, executor of McDowelU 
one thousand one hundred and sixteen dol- 
lai-s and ninety-seven cents, {$1,116.97) ^ 
amount in full of claim against them as pre- 
ferred creditors of Kipp, ■ being value of 
goods received by McDonald and McDowell, 
in May, 1869, in Bay City, of said Kipp; said 
Jennison is to pay marshal's and clerk's 
costs. (Signed) W. F. Lum, Assignee." 

LONGYEAR, District Judge. Deeming the 
question raised by the issue above certified 
of sufficient importance, I ordered the same 
to be argued before me on the 28th day of 
February, 1871; and the same was accord- 
ingly argued by Mr. Cleveland Hunt, for the 
assignee, and Mr. William Jennison, for 
John N. McDonald, survivor, etc. The dis- 
tinct issue or question of law arising in 
this case is not stated with such clearness 
and certainty as could 'be desired; but the 
facts clearly appear, and from them I in- 
fer, and find my inferences confirmed by 
the statements of counsel on the argument,- 
that the specific grounds of opposition to Mc- 
Donald's claims are: First That the case 
falls under the second clause of section 23 
of the bankrupt act, and that McDonald's 
surrender to the assignee of all property, 
etc., received by him under his preference, 
not having been made until after suit 
brought against him by the assignee for the 
recovery of such property, is not such a sur- 
render as is contemplated by section 23. 
Second. That the proof of the claim is ab- 
solutely barred by the last clause of section 
39 of the bankrupt act. 

It does not appear in the record whether 
or not there was a demand and refusal be- 
fore the assignee brought his suit. It was 
claimed, however, on the argument, and con- 
ceded, I believe, that there was such de- 
mand and refusal. But in the view I take 
of the law, I do not consider it material' 
whether there was such demand and refusal 
or not It has been already decided by this 
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court: First That the operation of the sec- 
ond clause of section 23 is, in the first in- 
stance, merely to suspend the right of a pre- 
ferred creditor to prove his claim until he 
shall first have surrendered; to ripen, how- 
ever, into absolute prohibition if said surren- 
der shall not be made. Second. That such 
surrender cannot be made after a recovery- 
has been had under sections 35 and 39. 
Third. That the absolute prohibition con- 
tained in the last clause of section 39 applies 
only after such recovery. Fourth. That the 
recovery provided for in sections 35 and 39, 
when considered in relation to the surrender 
provided for in section 23, means a recovery 
in its strict legal sense, viz. by judgment or 
decree. In re Scott [Case No. 12,518]; In re 
Tonkin [Id. 14,094]. 

Under the above rulings, and to which I 
fully adhere, it inevitably follows, that until 
a recovery has been had, as above defined, 
that is, by Judgment or decree, a preferred 
creditor may surrender under section 23, 
and his right to prove his debt against the 
bankrupt's estate, and to receive dividends 
therefrom, will by such surrender be revived, 
and become binding on all concerned, re- 
gardless of the question whether a suit shall 
or shall not have been commenced against 
him by the assignee, and be pending at the 
time of such surrender. Whether, in case of 
an ofCer to surrender after a trial shall have 
been commenced in such a suit, the matter 
would not be so far under the control of the 
court that it could not and would not direct 
a judgment to be entered, notwithstanding 
such offer, is a question not involved in this 
consideration, and is therefore not now de- 
cided. 

The able arguments of counsel for the as- 
signee against the policy of allowing pre- 
ferred creditors to prove their debts, after 
having refused to surrender on demand, and 
put the assignee to the ti-ouble, delay, and 
expense of bringing suit, may be, and prob- 
ably are, good and sound in favor of an al- 
teration of the law, so as to fix some definite 
time within which preferred creditors shall 
surrender after demand. But the law must 
be administered as it is; and so administer- 
ing it in this instance, I must hold that the 
debt of the said John N. McDonald, survivor, 
etc., as certified to me by the register, is prov- 
able against the estate of the said bankmpt. 
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KIRBY et al. v. BBARDSLEY. 

[o Blatchf. 438; 3 Fish. Pat. Cas. 265: i Merw, 
Pat. Inv. 211.] 

Circuit Court, N. D, New York. Sept. 14, 1867. 

Patents — "Harvestix& Machines " — Infkinge- 

MEST. 

1. In the patent issued to William A. Kirby, 
November 15th, 1859, for "improvements in 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict .Tud|?e, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
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combined harvesting machines," and reissued 
July 9th, 1861, the novelty of the invention, as 
respects the raker's sekt, consists in its location. 

2. What is claimed, in the said reissued patent, 
is an old combination, consisting of three mem- 
bers, placed in new, or supposed new, positions, 
namely, a cutting apparatus, and a platform hav- 
ing a side delivery, both being placed in rear of 
a line drawn through the front of the main 
wheel, and a raker's seat located at the side of 
the platform, and behind a line drawn through 
the cutting apparatus. 

3. The machine called the "Cayuga Chief" is 
an infringement of the said reissued patent. 

4. The invention claimed in said reissued pat- 
ent was not new. 

[Cited in Smith v. Thomson, 38 Fed. 606.] 

5. The shifting of the raker's seat on its sup- 
port, by the patentee, so as to place it on an angle 
across the path of the machine, and enable the 
raker to face in a different direction, was not a 
patentable invention. 

6. The position of the raker on the seat is mere- 
ly a result of the angle at which the seat is ad- 
justed on its support, and, as a part of a claim 
in the patent, is mere superfluous description. 

2 [This was a bill in equity filed [by Wil- 
liam A. Kirby and David ISl, Osborne] to re- 
strain the defendants [Alonzo G. Beardsley and 
others] from infringing letters patent [No. 
26,114], for "improvements in combined har- 
vesting machines," granted to William A, 
Kirby, November 15, 1859, assigned to com- 
plainants and reissued to them, July 9, 1861 
[No. 1,211]. 

[The specification annexed to the original 
patent, after referring to the different parts 
of the drawings, says: "My invention re- 
lates more especially to that class of mowing 
and reaping machines known as combined ^ 
harvesters; that is to say, a machine which 
possesses within itself all the necessary ele- 
ments to make it either a mowing or reap- 
ing machine, as circumstances may require. 
The general characteristics of much of this 
machine may be found in the patent granted 
to me on the 2d day of September, 1856, to 
which reference is made for those parts not 
more clearly and distinctly set forth in this 
specification. The nature of my invention 
consists, first, in the special arrangement and 
location of the raker's seat, viz: in the angle 
formed by the delivering ^de or edge of the 
platform and the finger-bar. And secondly, in 
placing the platform-bar on top of the finger- 
bar so that they may mutually support each 
other. In combined reapers and mowers, the 
changes that are made to convert the ma- 
chine from one purpose to the other are not 
always uniform, and therefore the machine 
must have such susceptibilities of change as 
will best adapt it to the nature and condition 
of the ground, and of the crop. In cutting 
grain, the reel, as a general thing, is always 
used, but when the grain is much tangled 
the reel becomes comparatively useless from 
its inability to disentangle the stalks. In 
such a condition of the crop, I remove the 



syllabus and opinion are from 5 Blatchf. 438 
and the statement is from 3 Fish. Pat. Cas. 205 ] 
2 [From 3 Fish. Pat. Cas. 265.] 
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reel, and the grain is gatLered and drawn 
to tlie cutter by the ralier from Ms seat, who 
reaches forward with his ralie and di-aws 
the grain to the cutters in such quantities 
as the machine may be able properly to sever. 
This condition requires the raker to have 
a position that will give him the necessary 
facilities for doing this work. But when the 
gi*ain stands in good condition, then the reel 
is used, and the raker's seat must then be 
in a good position to enable the raker upon 
it to dear the platform of thi cut grain and 
leave it in a windi'ow behind 1±ie machine 
and out of its path on the return swath. An- 
other and important requisite in the arrange- 
ment and location of the raker's seat, and be- 
side that of counterbalancing the driver on 
his seat, and the giviDg an easy motion to the 
draft of the machine, consists in giving the 
i-aker such advantages of holding and bracing 
himself in his seat as that the sudden jai-s 
to which the machine is constantly subjected 
when in operation, shall not throw him for- 
ward into the Ime of the cuttei-s; a matter 
very likely to happen, unless proper precau- 
tions be taken t9 avoid it." 

[The specification then refers to the condi- 
tion of the machine when converted into a 
mower, and to the fact that much study and 
experiment was required of the inventor to 
so arrange and combine the mechanism as to 
effect that objecti, and to secure a sufficiently 
strong and well-balanced machine for the 
work demanded. Directions are then given 
with reference to the drawings for the pur- 
pose of enabling others skilled in the art to 
make and use the invention described. The 
specification then concludes with the follow- 
ing claims: "Having fully described the na- 
ture and object of my invention, what I claim 
therein as new, and desire to secure by let- 
ters patent, is the particular arrangement 
and location of the raker's seat in the angle 
formed between the finger-bar and the side 
of the platform, as set forth. I also claim 
the placing of the platform-bar on top of 
the finger-bar when the platform is used, so 
that they shall mutually support and strength- 
en each other, substantially as herein de- 
scribed." 

[The specification of the reissued patent de- 
scribes the nature and object of the invention 
as follows: "The duty of a raker upon a 
grain harvesting machine being a laborious 
one, it is important that he should be in such 
a position as to enable him to discharge these 
duties as efiEectually and with as little labor 
as possible. He may be at times compelled 
to reach with his rake into the grain that is 
. about to be cut, to raise it up or disentangle 
It. He often must dear the outside divider 
of the cut grain that is apt to lodge and 
hang upon it, and must at all times keep the 
platform swept clean as fast as sufficient stiuw 
has accumulated to form a gavel, and this 
gavel must be deposited on the ground in good 
shape for binding, and out of the return path 
or swath of the machine. To find a location 



upon, or in connection with a grain-harvest- 
ing machine that will enable the raker to 
discharge these duties with ease to himself, 
was the pm-pose and object of William A. 
Kirby's uivention, and to this end, without im- 
pairing any of the other operating parts of the 
machme, he devised the hereinafter described 
construction and operation of the parts to ac- 
complish the desired purpose: The natm-e of 
the invention of the said William A. Kirby 
consists in combining with a cutting appara- 
tus and platform having a side ddivery, and 
both places in rear of a line drawn through 
the front of the main wheel, the raker's seat 
located at the side of the platform, and ar- 
ranged so that the raker sits behind the main 
frame and facing the falling grain, from 
which location he can, with great ease to 
himself, watch the operation of the cutting 
apparatus, take ofC the grain from the plat- 
form, and deliver the gavels in good shape 
for binding upon the ground. From the above 
statement of the purpose, object, and nature 
of the said Kirby's invention, it will be per- 
ceived that there are several restrictions at- 
taching thereto, but requiring the aggregate 
of the whole to accomplish the purpose aimed 
at. In the first place, the cutting apparatus 
must be placed in the rear of a line drawn 
through the front of the main wheel so as to 
bring the cut grain as neai- the place of de- 
livery as possible, which is in rear of the main 
frame. If the raker had to reach clear for- 
ward to the front of the machine or main 
frame, and draw the gavel to the rear of it, 
it would increase his labor beyond his physi- 
cal endurance, and hence the cutting appa- 
ratus and platform must be in rear of that 
line. And as an auxiliary to the platfonn 
placed as above described, it must have a 
side delivery, so that the gavel can be easily 
delivered therefrom in good shape for bind- 
ing, and in a position that will not inter- 
fere with the next or retm-n swath of the 
machine. In the next place, the raker's seat 
must be located behind a line drawn through 
the cutting apparatus, so that he may, when 
it becomes necessary, reach into the grain 
about to be cut, or that just cut, to raise it 
up, disentangle it, or deliver the gavel on 
the ground in a good and convenient posi- 
tion. If the raker were placed in or too near 
the line of the cutter, he could not, because 
of the reel, reach to the outside divider, to 
draw the hanging grain from it, and hence 
the location of the seat' behind the cutting 
apparatus, as above stated. Again, the rak- 
er's seat must be at the side of the platform, 
so that an easy and short movement of his 
i-ake may draw the grain to its point of de- 
livery. If he were on the platform his weight 
would add much to the side-draught of the 
machine, which of itself is a suffident ob- 
jection to pladng him there, but he could 
not, at any point on the platform, rake ofE 
the grain without a greater sweep of his 
rake, arms, and body than when at the side 
of it, and hence the location of the seat at 
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the side of the platform, as above stated. 
Again, the raker's seat, is located in rear of 
the main frame because the gavels are de- 
livered at that point, and his position there, 
while it does not interfere with any of his 
othei- duties, enables him to deliver the gavels 
in good shape for being bound, and out of 
the path of the machine on its next round. 
And lastly, the raker's seat located so that 
the raker may sit upon it facing the fall- 
ing grain. This enables him to see when the 
gi-ain is entangled, or about to become so, 
and raise it up or di-aw it off from the out- 
side divider, and in every respect work with 
more ease and comfort to himself than when 
he sits with his back to the hoi-ses." 

[After aji elaboi-ate description of the way 
to make and use the machine, the specifica- 
tion adds: "It will be seen that by the pe- 
culiar location of the ralcer's seat at the side 
of the platfoi-m, and the manner of hanging 
said seat, the raker can deliver the gavel at 
any portion of the side of the platform most 
convenient to himself, and enabling him to 
change his point of delivery, and tlien much 
relieve himself by changing the SAveep of his 
body and arms in his laborious task. It also 
enables the raker to more readily seize with 
his rake the cut grain, whatever may be its 
position on the platform; for when the grain 
leans on the ground, or is entangled, it will, 
when cut, fall sometimes in one position on 
tlie platform, and at other times in different 
positions; but in all or any of its positions, 
with this location of the seat and the facility 
for delivering the cut grain, the raker, with 
comparative ease, accomplishes his work. 
Having fully described its objects and pur- 
poses, what is claimed as the invention of 
said William A. Kirby, is: In combination 
with a cutting apparatus and a platform hav- 
ing a side deliveix and both placed in rear 
of a line drawn through the front of the 
main wheel, the raker's seat located at the 
side of the platform, and arranged so that 
the raker sits behind the main frame and 
facing the falling grain, substantially as de- 
scribed."] 3 

David Wright, for plaintiffs. 
Samuet Blatchford, for defendants. 

SHIPMAN, District Judge. On the 15th 
of November, 1859, a patent was granted to 
William A. Kirby, for certain new and use- 
ful "improvements in combined harvesting 
machines." This patent was subsequently, 
and before the 9th of July, 1861, assigned 
to the plaintiffs in this suit, and, on the last 
named date, they received a reissue of the 
same, on an amended specification. 

Upon this reissued patent the present bill 
for an injunction and an account is founded. 
As the original patent was referred to in 
the answer, and put in evidence, it may be 
well to refer to its contents here, in connec- 
tion with the reissue, as it throws some light 

3 [From 3 Fish. Pat. Cas. 265.] 
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on the true construction of the latter. It 
will be seen, by a comparison of the two 
specifications, that they differ in their de- 
scription of the utility of the invention, and 
in the form of the claim. There are two 
claims in the original, but, as the second one 
is left out of the reissue, the first only will 
be refeiTed to here. That claim, as stated in 
original, was as follows: "What I claim as 
new, and desire to secure by letters patent, 
is, the particular arrangement and location 
of the raker's seat, in the angle formed be- 
tween the finger bar and the side of the 
platform, as set forth." In the reissue, this 
claim is thrown into the following form: 
"In combination with a cutting apparatus 
and a platform having a side delivery, and 
both placed in rear of a line drawn through 
the front of the main wheel, the raker's 
seat located at the side of the platform, and 
aiTanged so that the raker sits behind the 
main frame and facing the falling grain, 
substantially as and for the pui-pose de- 
scribed." 

By a comparison of the claim as original- 
ly stated, with the drawings, or with the 
stereoscopic exhibits, Nos. 9 and 10, of a 
machine built under the patent, this arrange- 
ment and location of the raker's seat, which 
was asserted to be the invention sought to 
be protected by the patent, will be clearly 
seen. The main frame, to which the cutting ' 
apparatus was attached, and from which it 
projected to the right, at right angles to the 
path of the machine, was suppoi-ted by 
one large wide-rimmed driving-wheel. This 
wheel was placed towards the extreme left 
of the main frame, and the driver's seat 
was placed directly over it. The edge of the 
delivery side of the platform was a straight 
line, extending backwards, at an angle of 
about eighty degrees, 'to the finger-bar. The 
line of the finger-bar, extending to the left, 
from the point where the edge of the side 
delivery of the platform joined it, formed, 
therefore, an angle of about one hundred 
and ten degrees. To tlie rear of, at a greater 
elevation, and facing the apex of this angle, 
the raker's seat was located. The original 
patent claims this "arrangement" and loca- 
tion of the seat in this angle, (or facing 
this angle). But no vital force can be given 
to this term, "arrangement," beyond that of 
indicating the relative position of the seat 
with reference to the other parts of the ma- 
chine. It was secured to the solid and 
weightier parts of the fi-ame by ordinary 
and well known mechanical means. The 
whole novelty was in the particular location 
of the seat. From the seat so located, as the 
original specification alleges, the raker could 
reach forwai-d, disentangle the uncut grain, 
when its disordered condition required it, 
and draw it to the cutters, to be severed. 
When tlie uncut grain was erect, so that the 
reel would bring it properly to the cutters, 
the raker could, from this location of his 
seat, sweep the platform of the cut grain. 
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and leave it in a windrow behind the ma- 
chine, and out of its return path on the next 
round. The balancing of the machine, and 
the bracing of the raker in his seat by pla- 
cing his feet in the stirrups, are also referred 
to as advantages gained. But it is not im- 
portant to dw^l on these latter features here. 
As already stated, the novdty consisted in 
the location of the raker's seat, and was well 
described in the first claim of the original 
specification. 

What particular difficulty the patentee en- 
countered, which rendered his patent in this 
form inoperative to secure his rights, by 
which a reissue became necessary, does not 
appear veiy clearly. Whetlier it was feared 
that a mere new position of one of the ele- 
ments of an old combination did not alone 
furnish tenable ground upon which the pat- 
ent could stand; or whether the language 
of the claim, fixing the location of the seat 
"in the angle formed between the finger- 
bar and the side of the platform," was deem- 
ed a restiietion of the patent within narrow- 
er limits than the invention really made; 
or whether merely a different and apparent- 
ly more comprehensive mode of stating the 
invention claimed, was thought more desir- 
able, is not manifest. For some reason, 
however, a reissue was deemed advisable, 
and the draughtsman of the specification, 
after enlarging upon the difficulties to be 
overcome, and the success with which they 
were to be surmounted by this new location 
of the raker's seat, proceeded to put the claim 
in the form of a combination, consisting of 
thx-ee members, namely, a cutting apparatus, 
a side delivery platfonn, and a raker's seat 
Here he was confronted with a difficulty— 
probably the same one which deterred the 
draughtsman of the original from calling it 
a combination at all—and that was, that the 
combination was old. In order to remove 
this difficulty, it was apparent that some ele- 
ment or elements of novelty must be intro- 
duced, in order to support the alleged inven- 
tion as a new combination. The first two 
members, the cutting apparatus and the plat- 
form, were, therefore, qualified by the con- 
dition, that they were both to be placed in 
the rear of a line drawn through the front 
of the main wheel. The last member, the 
raker's seat, was to be located at the side 
of the platform, so that the i*aker could sit 
behind the main frame and facing the falling 
grain. It is, also, clearly inferable, from the 
tenth paragraph of the specification, that it 
was intended to claim, in regard to the lo- 
cation of the raker's seat, that it should be 
behind a line drawn through the cutting ap- 
paratus. Indeed, this inevitably results from 
the location of the other parts of the ma- 
chine. 

Now, it is perfectly obvious, that the only 
features of this combination, as thus stated, 
which look towards novelty, are those which 
relate to a change or supposed change in the 
location of the members— the first two in 

14FED.CAS. — 42 
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rear of a line drawn through the front of the 
main wheel, and the third at the side of the 
platform, and behind a line drawn through 
the cutting apparatus. The form and angle 
of the rakei-'s seat, with reference to the 
way the raker is to sit and face his work, 
may be laid out of the case. The shape of 
the seat is not claimed, nor the angle at 
which it faces, and the position of the body of 
the raker on the seat can form no element in, 
or material qualification of, the combination. 
The way the raker faces is not a pai-t of the 
organized mechanism, but a result of it. It 
may be, and doubtless is, one of the useful 
objects of the invention, but it forms no 
part of the invention itself. I do not overlook 
the fact that the claim states, not only that 
the raker's seat is located at the side of the 
platform, but that it is "arranged so that 
the raker sits behind the main frame and fa- 
cing the falling grain." The relative position 
or location of the seat being fixed upon 
where it is, of course the raker sits behind 
the main frame. This location being given, 
whether he sits facing the falling grain or 
not, so far as any agency of the machine is 
concerned, depends upon the form of the 
seat, and the angle at which it is placed. 
The fact is, he sometimes faces the standing 
grain. This he does when he reaches for- 
ward with his rake, to raise it up and bring 
it to the cutters. Perhaps it would be more 
accurate to say, that he then faces the stand- 
ing and falling grain. When the uncut grain 
is erect, and he can devote his whole atten- 
tion to clearing the platform, then he may 
be said to face the fallen gi-ain. The ar- 
rangement referred to in the words, "ar- 
ranged so that the raker sits facing the fall- 
ing grain," when considered apart from the 
location of the seat, or as qualifying it, can 
include nothing more than the form of tbe 
seat and the angle at which it shall face to 
the right As already stated, the form is 
not claimed, nor is the angle at which the 
seat shall be placed, within any fair construc- 
tion of the claim. If any precise angle had 
been claimed, then a seat at a different angle 
would have been no infringement. To say 
that every angle on the right half of a circle 
having its center in the center of the seat 
is claimed, would be absurd. That no such 
claim was intended, is evident from the fact, 
that it was designed that the raker should 
sit with the beam, which supports the seat, 
between his legs, with his left foot on a 
brace, (w in the drawings,) to the left of the 
beam, and his right foot on the platform, at 
a point (x in the drawings) near the point 
where the edge of the platform unites with 
the finger bar. 

This beam runs foi-ward parallel to the 
path of the machine. Therefore, the seat 
could not face to the right at any very great 
angle, in view of the an'angement described 
in the specification. But I shall have occa- 
sion to recur hereafter to the angle at which 
the seat is to be placed, and its legal relation 
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to the subject matter of the invention. What 
is really claimed in the re-issue is an old com- 
bination, consisting of three members placed 
in new, or supposed new, positions, namely, 
a cutting apparatus, and a platform having 
a side delivery, both being placed in rear of 
a line drawn through the front of the main 
wheel, and a raker's seat located at the side 
of the platform, and behind a line drawn 
through the cutting apparatus, substantially 
as described. Now, assuming, for the pur- 
poses of this case, that this old combination, 
in this relation, aixaiigement, or location of 
members, is an invention, within the meaning 
of the patent act, I will, after briefly refer- 
ring to the fact of infi-ingement, proceed to 
consider whether, on the proofs, the plaintiff 
Kirby fii*st originated it. 

As to the infringement by the defendants, 
there can be no doubt. They are engaged in 
the manufacture of a machine called the 
"Cayuga Chief," designed by Cyrenus Wheel- 
er, Jr. This machine is clearly an infringe- 
ment of the alleged rights of the plaintiffs 
under the Kirby patent, as I have construed 
the specification and the claim of that pat- 
ent. The "Cayuga Chief contains the same 
combination of three members, namely, a cut- 
ting apparatus, a platform with a side deliv- 
ery, and a raker's seat. These are all ar- 
ranged and located in. substantially the same 
manner and positions as the corresponding 
parts in the Kirby machine, and for the pur- 
pose of accomplishing the same ends. The 
cutting apparatus and platform are in rear of 
a line drawn through the front of the main 
wheel, (or wheels,) and the raker's seat is 
located at the side of the platform and be- 



hind a line drawn through the cutting ap- 
paratus. This position of the raker, with a 
properly formed and adjusted seat, enables 
him to do precisely what the raker on Kirby's 
can do, and in precisely the same manner. 
This is conclusive on the question of infringe- 
ment. 

I now come to the question of priority of 
invention. The defendants have set up va- 
rious machines of Wheeler, for the purpose of 
ante-dating Kirby in the location of the ele- 
ments or members of the combination— a com- 
bination which the machines of both always 
embraced, but which was originated by nei- 
ther. The only novelty which either can lay 
any claim to is in the location of the parts. 
The date of Kirby's alleged invention may be 
fixed at 18o6. Wheeler built his first com- 
bined machine in 1854, and used it success- 
fully that year. He took out a patent for it 
in February, 1855, but this patent did not 
claim the invention now in controversy, 
though his machine clearly had all the mem- 
bers of the combination, namely, a cutting 
apparatus, a platfonn with a side delivery, 
and a raker's seat, separate and apart from 
the driver's seat His raker's seat and plat- 
form were both of them located in rear of a 
line drawn through the front of the main 
wheels. So much appears by a glance at the 
drawings annexed to his patent dated Febru- 
ary 9th, 1855. But these drawings represent 
the location of the raker's seat to be forward 
of a line drawn through the cutting appa- 
ratus, and foi-ward of the platform, and, 
therefore, not at its side. But the defendants 
introduced Wheeler, the inventor, and several 
witnesses who assisted him in building and 
operating the machine as it was put in prac- 
tice, and others who witnessed its operation. 
They testify that, in point of fact, the ma- 
chine, as built and used, had the raker's seat 
located behind a line drawn through the cut- 
ting apparatus, and at the deliveiy or left 
side of the platform, and that this machine 
was used also in 1855, the only change in it 
being the removal of the castor wheel further 
back. Witnesses farther testify, that other 
machines were built by Wheeler, and put in 
operation, every year after that, and that 
they all had the raker's seat in the same rela- 
tive position. The plaintiffs here introduced 
several machines built by Wheeler, com- 
mencing with the old blue or Harvey Morgan 
machine. This latter, built in 1857, shows 
conclusively, that the rakei-'s seat was in rear 
of a line di-awn through the front of the main 
wheel, behind a line drawn through the cut- 
ting appai-atus, and at the side of the plat- 
form, though farther from it, and not exactly 
in the angle described and claimed in the 
original Kirby patent Other machines built 
by Wheeler, and introduced by the plaintiffs, 
show the same relative location of the raker's 
seat, cutting apparatus, and platform. The 
defendants' witnesses say, that the location 
of the raker's seat relatively to the otiioi- 
parts of the machine was the same, from the 
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first one built in 1854 down. Now, it is in- 
sisted by tbe plaintiffs, and not without force, 
tliat the original description of Wheeler's ma- 
chine in 1854, as presented to the patent of- 
fice, does not show this location of the raiser's 
seat, but does show the reverse, and that the 
representations of the machine, then put in 
tangible form to the eye, are subject to no 
lapses of memory, and ought to prevail over 
the recollection of witnesses who testify after 
a period of years has intervened. It is. how- 
ever, a familiar fact, that inventors, when 
putting their machines in operation, often de- 
part, in constructing them, from the precise 
configuration of their drawings and models, 
especially in particulars that are not deemed 
of prime importance. In this instance, it is 
clear, that the particular location of the talk- 
er's seat was not deemed a matter of great 
moment. It was no part, or at least was not 
claimed as a part, of Wheeler's invention; 
and we find that, in point of fact, this loca- 
tion of the raker's seat, as shown by Wheel- 
er's di-awings in 1854^ was departed from at 
least as early as 1857. This the old blue ma- 
chine, already referred to, and represented in 
the plaintiffs' stereoscopic exhibits Nos. 1 and 
2, conclusively proves. Now, the witnesses 
for the defendants, already referred to, swear 
that this departure toot place at the start, 
in 1854, and 'has so continued. Several of 
these witnesses testify under circumstances 
which, if they are honest men, must give 
their statements great weight. They aided in 
the construction of the machines and in oper- 
ating them in the field. Their attention was 
repeatedly concentrated on the manner in 
which they performed their work, as labor- 
saving machines. Some of them assisted in 
raking off, occupying, at least a portion of 
time, the raker's seat. The relative position 
of the seat; as distinguished from its position 
as shown by Wheeler's drawings annexed to 
his patent, was marked and striking. These 
machines are large objects, and present the 
difference broadly to the eye, especially to the 
eye of one operating with the i-ake from the 
seat. The position affects the raker's man- 
ner of doing his work, and the exertion and 
fatigue consequent upon performing the la- 
bor. It is difficult, therefore, to see how they 
can be mistaken on so prominent a feature 
of the machine with which they were so fa- 
miliar. This change of the location of the 
i-aker's seat, from the beam over and forward 
of the castor wheel, as shown in the draw- 
ings of Wheeler's patent of 1855, to its loca- 
tion on a piece of scantling at the side of the 
platform and considerably behind a line 
di'awn through the cutting apparatus, as we 
find it in the old blue machine of 1857, is so 
radical, marked, and decided, that the time of 
this change must have been remembered by 
those who made it or were familiar with it, 
if it were made after the beginning in 1854. 
If the raker's seat was occupied at these two 
»7idely different points in harvesting, the op- 
-rators could not have failed to notice and 



remember it Every muscle in their bodies 
would have conspired to impress their mem- 
ories with such a change. 

I am, therefore, led to the conclusion, that 
Wheeler did, at first, place his raker's seat 
substantially in the position that we find it 
in the old blue or Morgan machine, in 1857. 
In the latter, it was undeniably in rear of a 
line drawn through the cutting apparatus and 
at the side of the platform. The cutting ap- 
paratus and platform are both behind a line 
drawn through the front of the main wheels. 
Here we find every condition embraced in the 
reissued Kirby patent, except that which re- 
fers to the arrangement of the rakei*'s seat, 
so that the raker sits facing the falling grain, 
which has already been discussed, and which 
I will refer to agaua. It is true, that the 
raker's seat on the old blue or Morgan ma- 
chine, cannot be exactiy said to be in the 
angle formed between the finger-bar and the 
side of the platform, as claimed in Kirby's 
original specification. It is rather to the left 
of this angle. But that restricted location 
was abandoned in the reissue, and the claim 
was expanded sufficiently to cover a seat 
placed in rear of the other parts of the ma- 
chine, and by or opposite the left side of the 
platfoiTH. 

From what I have already stated, it will be 
seen, that the only novelty within the scope 
of tlae present controversy, which it is possi- 
ble to claim for Kirby's machine over that of 
Wheeler's, as shown in the Morgan, is that 
which describes it as so arranged that the 
raker sits facing the falling grain. The lan- 
guage of the claim includes the words, "sits 
behind the main frame;" but this is an in- 
evitable consequence, common to both ma- 
chines, with this location of the raker's seat. 
This position of the raker, facing the falling 
grain, is deemed important by the plaintiffs, 
and they call attention to it in their bill, by 
printing this part of the language of the 
claim in italics and capitals. 

Now, what is this arrangement of the seat 
which enables the raker to sit facing the fall- 
ing gi'ain? It is not any peculiar manner in 
which the support of the seat is secured to the 
main frame, nor any peculiar combination of 
this support with, nor any peculiar relation 
of it to, the main frame. This support is a 
small beam, slightiy, or it may be slightiy, 
curved, with its forward end bolted to the 
solid parts of the main frame, in the ordinary 
way. On the rear end of this beam or sup- 
port, the raker's seat is located. This seat, 
on the Kirby machine, is and was so adjusted 
on the end of the support, that it faced at an 
angle more or less to the right of the path of 
the machine. On the Wheeler machine, down 
at least to and including 1857, and I think 
down to, but not including, the "Cayuga 
Chief" in 1861, the seat faced forwards, or 
backwards, or both, in a line parallel to the 
path of the machine. The cleats at the sides, 
and the stirrup or footboard below, on the 
Morgan machine, clearly show this. (See, also. 
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stereoscopic exliibits Nos. 3 and 4.) By these 
latter exhibits, we see that the operator cut 
out the right hand cleat, and cut into the seat 
a place to receive his right leg, so that he 
could face his work by a less twist of his 
body. It is, therefore, clear, that Wheeler 
originally expected that the raker would sit 
with either his face or back to the drivei*; 
so that, when sitting naturally and unem- 
ployed in his seat, with his face to the driver, 
he would look forward in a line parallel to the 
path of the machine, and, when with his back 
to the driver, he would look backward in a 
line parallel to the path of the machine. 
Whatever was necessary to enable him to 
look towards the falling grain was not pro- 
vided for in the form of a seat, nor in the 
angle at which it was placed, but was left 
to his own discretion, and to the voluntarj'' 
movements of his own body towards the point 
where his work demanded his attention. 

Now, it will at once be seen, that the whole 
question of novelty involved in this part of 
the ease, is reduced to turning the front of the 
seat more or less towards the platform. This 
could be done either by turning it on a bolt 
through its center, like an ordinary revolving 
seat or turn-table, or by simply changing the 
form of the seat. The latter was done in a 
rude waj"-, by the owner or operator of the 
maenine, as represented in stereoscopic ex- 
hibit No. 3. So far as any changes in the 
form of the seat, necessary to accomplish the 
object, are concerned, they ai-e simple, well 
known, and the common property of the race. 
The same may be said of moving the seat on 
a center, freely or rigidly, so that its front 
may be i^resented at any angle most con- 
venient to the worker. Such a change is no 
more patentable than revolving the seat board 
of a piano stool, or changing the position of a 
common chau- on the floor of a parlor. The 
change of the raker's seat, so that it may face 
any particular angle, is an act of purely man- 
ual adjustment, which any one and every one 
is free to make. It is not, strictly speaking, 
even a mechanical, but only a manual change, 
where the fastening is by a single, central 
bolt The change necessai*y to present the 
front at a different angle, would, in changing 
the ordinary mode of a rigid fastening, or 
changing the form of the seat, be mechanical; 
but such a change would involve no inven- 
tion, any more than the cutting out of the 
place for the raker's right leg in the machine 
refeiTed to would be an invention. Such 
changes could be made without in the least 
altering the principles of the mechanism or 
the relative ai-rangement of its parts. Grant- 
ing, therefore, that Kirby was the first to give 
the front of his seat board an inclination to 
the right, I do not think that act involved any 
element of novelty or invention, in the eye 
of the patent law. I am well aware, that it 
is often no easy task to draw the true line of 
distinction between invention, the product of 



original thought, and mere obvious manual 
changes, following the beaten track of me- 
chanical experience. This difficulty, in con- 
nection with the general merit of inventors, as 
contributors to the material interests of so- 
ciety, has inclined courts to give a liberal 
construction to the law, so as to protect eveiy 
contrivance that can be called new, which 
proves at all useful. Care has been taken to 
give the benefit of doubt, as to originality or 
creative thought, to the inventor, so as to 
nourish inventive enterprise by lending en- 
couragement to every degi-ee of merit. This 
is the more important, as simple contrivances, 
the offspring of simple, even involuntary 
thoughts, often produce great and beneficial 
results, while complex and elaborate ones, the 
product of long and profound cogitation, not 
unfrequently prove comparatively or wholly 
abortive. But it is obvious tliat there is a lim- 
it beyond which mere changes cannot and 
ought not to receive this protection. I think 
the law never intended that it should cover 
a change like this, of merely turning a seat 
at a different angle, regardless of the means 
by which the change is to be accomplished. 
There is nothing in the present case that calls 
for any struggle on the part of the court to 
extend the protection of the law beyond its 
obvious and natural limit. Neither Kirby nor 
Wheeler is a pioneer in this field of inven- 
tion. They are both gleaners where others 
have gathered the principal harvest. The heat 
and burden of the day fell on those who first 
surmounted the great difficulties which orig- 
inally confronted inventors in their efforts to 
produce successful machines for harvesting. 

From these views, it will be seen that I 
hold: 1st. That the combinatiuu of a cutting 
apparatus and a platform having a side de- 
livery, both placed in rear of a line drawn 
through the front of the main wheels, with a 
raker's seat located at the side of the plat- 
form, and behind a line drawn through the 
cutting apparatus, substantially as described 
in the reissued Kirby patent, was made Dv 
Cyi'enus Wheeler. .Tr., as early as lb54: 'Jd. 
That, though the front of the rakei*'s scat, j;o 
located and combined, was first shifted on its 
support by Kirby, and placed at an angle or 
diagonally across the path of the machine, 
this change was not an invention, but only a 
manual change in the mode of use, and, there- 
fore, not patentable; 3. That the position of 
the raker on the seat, facing the falling grain, 
is no part or qualification of the combination, 
but the mere result of the angle at which 
the seat is adjusted on its support, and, as 
a part of the claim, is mere superfluous de- 
scription. 

A decree must be entered, dismissing tlie 
bill, with costs. 

[For a case involving a similar patent, see 
Case No. 7,838.] 
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Case K"©. 7,838. 

KIBBY et al. v. DODGE & STEVENSON 
MAIIUF'G CO. et al. 

[10 Blatchf. 307j 6 Fish. Pat. Cas. 156; i 3 O; 
G. 181.] 

Circuit Court, N. D. New York, Dec. 30, 1872. 

Patents — " Ghaiit Harvesters " — Evidence — Ke- 

ISSUE. 

1. The state of the art prior to the date of the 
alleged invention of Byron Densmore, .embraced 
in letters patent granted to him February 10th, 
1852, for an "improvement in grain harvesters," 
set fortJi. In that patent, Densmore does not 
claim shifting the position of the axle of the 
main wheel, relatively to the height of the cut- 
ter frame, nor placing the main wheel in one 
frame and the cutter, or platform and cutter, 
on another, nor hinging the cutter .frame and the 
wheel frame together, so as, by the action on 
tlie hinge, to effect the raising or lowering of the 
cutter. Such omission to claim, in that patent, 
anything in respect to using two frames, or hin- 
ging one frame to the other, is evidence, when 
the novelty of the device is in dispute, that Dens- 
more was aware that he could not claim to be the 
first inventor of anything more than the special 
arrangement or relative position, of the parts. 

[Cited in Wheeler v. McCormick, Case No. 
17,499.] 

2. The question, whether the first claim of the 
reissued patent granted to William A. Kirby and 
others, January ^th, 1862, on the surrender of the 
said patent of 1S52, and extended, January 30th, 
1866, for seven years from the lOth of Febru- 
ary, 1866, namely, "Hanging -the driving wheel 
in a supplemental frame, or its equivalent, which 
is hinged, at one end, to the main frame, while its 
opposite end may be adjusted and secured at 
various heights, or be left free, as desired, where- 
by the cutting apparatus may be held at any de- 
sired height for reaping, or be left free to accom- 
modate itself to the undulations of lie ground, 
for mowing, substantially as described," can be 
sustained, if construed so as to embrace any- 
thing except the special and specific arrange- 
ment described and shown in the original patent, 
with its specifications, drawings and model, is 
not, upon the facts in this case, concluded bv the 
decision in Whiteley v. Kirby, 11 Wall. [78 U. 

[Cited in Worswick Manufg Co. v. City of 
Kansas, 38 Fed. 241.] 

3. If such claim be regarded as a broad claim 
to hinging the frame of the cutters to the wheel 
frame, and making it adjustable by changing 
the relative elevation of the two frames, it is 
not new. 

4. If such claim be regarded as claiming a de- 
vice to permit the cutters to vibrate, so as to 
follow the undulations of the ground, when in 
use, it is invalid, for the reason that Densmore 
had not invented any such device when his origi- 
nal patent of 1852 was granted. 

5. The obtaining of such reissue was an at- 
tempt to extend the original patent over a feature 
which it did not embrace, and which the patentee 
had not conceived when he obtained that patent. 

6. The defendant's machine held not to in- 
fringe the first claim of said reissue, construed 
as claiming the specific arrangement of two 
frames in the position and mode of operation de- 
scribed in the specification. 

2 [Final hearing on pleadings and proofs. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel H. Fisher, Esq,, and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 10 Blatchf. 307, 
and the statement is from 6 Fish, Pat. Cas. 156.] 

2 [From 6 Fish, Pat. Cas, 156.] 



[Suit brought on letters patent [No. 8,720] 
for "improvement in grain harvesters," grant- 
ed to Byron Densmore, February 10, 1852, 
assigned to D. M. Osborne and William 
A. Kirby, and reissued to them January 2S, 
1862, as No. 1,262, and extended for seven 
years from February 10, 1866. 

[The main question in the present case re- 
lated to the interpretation to be given to the 
first claim of the reissued patent. The same 
patent had been before the courts in the case 
of Kirby v. WMtely [unreported], in the cir- 
cuit court for the Southern district of Ohio, 
in 1866, and in the same case on appeal to 
the supreme court of the United States. 11 
Wall. [78 U. S.] 679. The reissue was sus- 
tained in both cases. 

[The specification of the original patent 
was as follows: 

["To all to whom these presents shall come: 
Be it known that I, Byron Densmore, of the 
town of Sweden, in the county of Monroe and 
state of New York, have invented a new and 
useful improvement in reaping-machines, for 
cutting wheat and other small grain, and I 
do hereby declare that the following is a full, 
clear, and exact description of the construc- 
tion and operation of the same, reference be- 
ing had to the annexed drawings, making 
part of this specification, in which Fig, 1 is 
a perspective view of the machine; Fig, 2 is 
a vertical longitudinal section, through the 
driving-wheel, showing the reciprocating 
lever, the springs, the cords that connect the 
reciprocating lever to the rake, the pulleys 
that conduct the cords and teeth of the rake; 
Fig, 3 is a view of the platform with the 
covering of the rake removed, showing the 
finger-piece and fingers, the sickle, the plates 
that support the sickle, the parallel-rods on 
which the rake vibrates, the rake, the at- 
tachment of the cords to the rake, the pul- 
leys, the crank on which the small ground- 
wheel is hung that carries the left side of 
the machine and the winch for adjusting 
said crank; Fig. 4 is a view of the outer 
side of the grooved cam, showing the ratchet- 
wheel, the hand and spring that holds the 
hands into the ratchet-wheel; Fig. 5 is* a 
vertical longitudinal view of the plates that 
support the sickle; Fig. 6 is a view of the 
back tooth of the rake. My invention and 
improvements consist in a new arrangement 
for raking the grain from the machine, like- 
wise in a new arrangement for raising and 
lowering the machine to vary the height of 
the cut; also in a new mode of hanging the 
sickle, which will be particularly described. 
The same letters indicate like parts in all 
the figures. The finger-piece H is made fast 
to the parallel hounds A and a; to these 
hounds the tongue is attached. The team is 
harnessed to the tongue in the usual manner. 
The frame B and b is attached to the hounds 
A and a, a few inches in front of the fingei*- 
piece, by sti-aps of iron, as at C, Fig. 2; these 
straps of iron are bolted to each side of the 
hounds, and extend up on the sides of the 
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side-pieces of the frame, and a bolt passes 
through the tops of these straps, and through 
the side-pieces of the frame B and b, and 
from a hinge; the front end of the frame is 
fastened to the upright pieces D, D, by bolts, 
and these bolts are shifted into difEerent 
holes in these upright pieces, to Tary the 
height of the cut. The seat for the driver 
is formed on the upright pieces. The axle 
of the driving-wheel, E, E, has its bearings 
on the side-pieces of the frame B and b, so 
far back as only to leave room for the driv- 
ing-wheel to run clear of the back cross- 
piece of the frame; to the center end of the 
axle of the driving-wheel, is attached a mas- 
ter-spur cog-wheel, that meshes into a pinion 
in front of it, which is hung on a short arbor 
that has one of its bearings on the under 
side of the side-piece b of the frame, and the 
other bearing on the under side of a piece 
of timber framed parallel to the side-piece 
b, and about eight inches outside of it. Out- 
side of the spur-pinion, on the same arbor, 
is a bevel cog-wheel, that meshes into a pin- 
ion that is hung on an arbor which has its 
bearings on the cross-girts of the frame, and 
extends back of the frame; on the back end 
of this arbor is hung a small fly-wheel, that 
has an inner wrist through the plane of it, 
about two and three-eighth inches from the 
center, which forms a crank that drives the 
sickle; to this pin or wrist is attached a rod 
or pitman, which is connected to the sickle 

d, d, d, d, Fig. 3. The sickle, instead of 
resting upon the fingers e, e, e, e, e, e, e, e, e, 

e, in the usual way, for support, is supported 
by the iron plate f, f, f. Figs. 3 and 5; these 
plates are made fast to the edge of the fin- 
ger-piece H, and project in front of it, say 
two and one-half inches, and thus form a 
bearing for the sickle or blade in sections, 
separate from the fingers, and the fingers 
are so shaped as not to touch the sickle more 
than one-fourth of an inch back of the cut, 
but are grooved out in the rear or under the 
back part of the sickle, say one-fourth of an 
inch, thereby preventing choking, by giving 
the straws room to slide or drop out. The 
small ground-wheel F, that carries the left 
side of the machine, is hung on the crank 
h, Figs. 1 and 3, which is supported by 
boxes on each side of the wheel, made fast 
to the frame, G, G; the center end of this 
crank, or its shaft, is made square, and the 
holes in the end of the lever g are fitted to it, 
one diamonding and the other square. To 
vary the height of the cut, at the left side 
of the machine, the lever g is taken off from 
the crank, and shifted as desired, and then 
fastened down to the frame, at g. The 
grooved cam M is hung on the inner end of 
the axle of the driving-wheel, and is made 
to turn upon it like a loose pulley, and is 
made to revolve with the driving-wheel, 
when necessary, by the hand I, Fig. 4, hold- 
ing in the ratchet-wheel I. The circular 
spring J holds the hand into the notches of 
the ratchet-wheel, and prevents it from fall- 



ing out when it passes the under side. The 
friction roller k, Fig. 2, works on the groove 
of the cam M; it is alrtached to the recipro- 
cating lever k, at I, Fig. 2; the lever is at- 
tached to the frame, say fifteen inches in 
front of the friction roller, at 2, by means of 
a plate of iron, which is bolted to the under 
side of the lever K; this plate has bearings 
projecting out each side of the lever, to 
which are fitted boxes that are bolted to the 
frame, forming a hinge, on which the" lever 
vibrates; the front end of this lever is turned 
upward and extends forward of the point of 
attachment to the frame, say fifteen inches, 
as at 3, Fig. 2, and is attached to the spring 
m, in the manner hereinafter described. As 
the grooved cam M revolves, the friction rol- 
ler K is moved downward from I to 4, Fig. 
2; and the lever K is moved downward with 
it, and the back end of the lever K is made 
to pass down from 5 to 6, a distance equal to 
the length of the platform G; then the fric- 
tion roller K presses against the inner flange 
r, r, of the cam, and the lever is forced back 
to 5 again. To the back end of the recipro- 
cating lever K, is attached the three cords, 
but chains or straps may be used. Two or 
three cords pass down at 7, 7, Fig. 2, around 
the pulley oi, along the end of the platform, 
and one of them turns around the pulley o^, 
Fig. 3, and is attached to the back end of 
the rake at P, Fig. 3; the other cord passes 
around the pulley o^, and is attached to the 
end of the rake nearest the finger-piece; these 
cords are attached to small blocks of wood, 
P, at p. Fig. 3; these blocks have holes 
through them, fitting the parallel-rods Q, Q, 
at q, q, and slide on these rods. The third 
cord passes upward and around the pulley 
0*, thence to the pulley os. Fig. 1, then to the 
pulley o«, and -is attached to the center of 
the rake at 8, Fig. 3. This cord being then 
attached as the reciprocating lever K de- 
scends from 5 to 6, the rake is made to slide 
across the platform, from right to left, on the 
parallel-rods Q, Q, and q, q. The rake is 
made by putting a rod s, s, of half-inch 
round iron, say two feet long, through the 
corresponding holes in the blocks P and p, 
at right angles with the parallel-rods Q, Q, 
and q, q, to this rod s, s; the teeth f, f, f, 
Fig. 2, of the rake, are attached to the lower 
end of the back rake; tooth fi is made to 
extend a little below the transverse rod s, s, 
to which the rake-teeth are attached as at 
2, Fig. 6. When the rake passes from right 
to left across the platform, the teeth turn 
down the upper ends to the platform, and 
when it comes to the left side the lower end 
of the back tooth f i strikes the small hook 
at 9, Fig. 3, and the teeth raise up, and they 
are prevented from falling down, while they 
pass to the right side of the machine, by the 
pressure of the grain against them. In ease 
the pressure of the grain comes wholly 
against one tooth, as it is liable to, the rake 
is prevented from turning, and one end get- 
ting ahead of the other, and thus cramping 
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on tlie rods on wMcli it runs, by the manner 
tlie cords are attaclied to it; the two cords 
that move it from left to right being attached 
to each end of the rake, and the one that 
moves it back being attached to the center. 
The grooved cam is so formed as to move 
the rake from left to right across the plat- 
form, with about three times the velocity 
that it moves from right to left; consequent- 
ly the grain is discharged at the right side 
of the machine with great motion. It is nec- 
essary to have the rake so arranged that the 
gavels can be left at different distances apart 
in thin and thick grain, that the gavels may 
be at all times of suitable size for binding. 
This is effected by planing the small lever 
B, on the top of the side-piece B, of the 
frame; the back end of it is above the cen- 
ter of the ratchet-wheel, and turned in to- 
ward it; the forward end of it extends for- 
ward to the driver's seat; it is attached to 
the side-piece of the frame by a bolt about 
five or six inches from the back end, on 
which it turns. The back end of the lever 
is held up to the ratchet-wheel by a spring, 
and as the hand I, Fig. 4, comes to the upper 
side, it strikes against the back end of the 
lever and is thrown out of the notches of the 
ratchet-wheel, and the rake stops. The rake 
at this time is at the left side of the platform 
always, and the rake stands still until the 
driver presses his leg against the front end 
of the lever E., and bears it inward, which 
throws the back end out from under the 
hand, and the rake is put in motion; or the 
rake may be made to throw off the grain 
any given distance between one and two 
revolutions of the driving-wheel, by pins pro- 
jecting out from the plane of the ratchet- 
wheel, which could be so arranged as to 
throw out the back end of the lever from un- 
der the hand, and put the rake in motion aft- 
er it had been stopped a quarter, a half, or a 
whole of a revolution of the driving-wheel— 
that is, four such pins placed on the four 
quarters of the ratchet-wheel, would not al- 
low of the rake being stopped but one-fourth 
of a revolution of the driving-wheel; two 
would not allow of its stopping but one-half 
of a revolution, and one would allow it to 
be stopped one entire revolution before it 
would be put in motion again. The hand Y 
is used for the purpose of preventing the 
cam M from turning backward when the 
hand I, Fig. 4, is raised out of the notches of 
the ratchet-wheel i. It is made fast to the 
inside of the side-piece B, of the frame, and 
catches in the notches of the ratchet 2, Fig. 
4. The grain being raked oflC from the ma- 
chine with a quick motion, it is desirable to 
have some means of accumulating power 
while the rake is returning from right to left, 
to assist in throwing ofE the grain. For this 
purpose the front end of the lever K is at- 
tached to the spring m. As the back end 
of the lever K is forced downward, the front 
end ascends and draws the spring toward the 
frame. The spring m is made vei*y stiff. 



Now, as the back end of the lever K moves 
upward and moves the grain on the plat- 
form, the spring pulls downward on the 
front end of the lever with great power, 
thus relieving the pressure on the cam M 
very much. But it is evident that if the 
chain T was attached to the front end of 
the lever K, and to the spring M, directly, 
the spring would exert a much greater power 
on the lever where it was drawn upward to 
its highest point, than when it was down to 
its lowest point, and the spring would be 
springing a distance equal to the space the 
front end of the lever passed through. To 
avoid these objections the double eccentric U 
is used. It is a piece of cast-iron, with a 
one-half inch iron rod passing through it, on 
which it turns as an axis. This rod is sup- 
ported by two irons that project out in front 
of the frame B, b. The chain T is attached 
to the front end of the lever K, and to the 
largest eccentric at the point farthest from 
the axis, and the chain V is attached to the 
end of the spring m, and to the smallest 
eccentric at the point farthest from the ax- 
is, and these chains are so arranged on the 
eccentric that, as the one winds on, the oth- 
er unwinds, vice versa; and the eccentrics 
are so arranged that as the front end of the 
lever K ascends, the line of draft of the 
chain T is thrown off farther and farther 
from the axis of motion of the eccentric, 
while at the same time the line of draft of 
the chain V comes nearer and nearer the 
axis. Thus, the power to move the springs, 
or the leverage on it to move it, is increased 
as the spring becomes stiffer, by being 
drawn toward the frame, and the circum- 
ference of the eccentric on which the chain 
T winds, is about double the circumference 
of the one that the chain V winds on. Hence 
the spring only about half the distance of the 
front end of the lever K, moved by this ar- 
rangement: the power of the spring on the 
lever is made equal in all positions or raised, 
as may be desired. The reel "W is made, 
supported, and operated in the usual man- 
ner. The board S is attached to the divider 
T, by a hinge-joint, that it may be raised and 
lowered with the reel and kept at all times 
so that the arms of the reel will but just 
clear it, that grain may not lodge upon it 
There is a wire, not shown in the drawings, 
running down from the board X, obliquely 
to the platform, in front of each rake-tooth, 
to keep the grain clear of the rake-teeth 
while they are raised up. 

["What I claim as my invention, and de- 
sire to secure by letters patent, is: 1. The 
combination of the grooved cam, M, and re- 
ciprocating lever, K, so arranged with each 
other as to give to the rake, while in the 
act of clearing the platfoi-m of grain, an in- 
creased rapidity of motion as compared with 
its backward movement. 2. Controlling the 
motion of the rake by means of the com- 
bined action of the hand I, ratchet i, and 
lever R, as set forth. 3. The arrangement 
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of tlie double eccentric U, for equalizing the 
power of the spring M on the lever K, in 
the manner described. 4. Forming supports 
for the vibrating blade or sickle by the 
plates f, f, f, in sections separate from the 
fingers, to prevent choking, as described and 
represented. Byron Densmore. 

["Witnesses: 
["Hiram Sloore. 
["L. Burrows." 

[The specification of the reissue was as 
follows: 

["To all whom it may concern: Be it 
known that Byron Densmore, of the town 
of Sweden, in the county of Monroe and 
state of New York, assignor to David JI. 
Osborne, of the city of Auburn, and William 
A. Kirby, of the city of Buffalo and state 
aforesaid, heretofore invented certain new 
and useful improvements in harvesting-ma- 
chines: Now, therefore, we, the said David 
M. Osborne and William A. Kirby, assignees 
of the whole interest of the said Byron 
Densmore, as aforesaid, do hereby declare 
that the following is a full, clear, and ex- 
act description of the construction and oper- 
ation of the said invention and improve- 
ments, reference being had to the accom- 
panying drawings, making a part of the 
specification, in which Fig. 1 is a perspec- 
tive view of the machine; Fig. 2 is a verti- 
cal longitudinal section on line x, y, of Fig. 
3; Fig. three (3) is a top plan of the ma- 
chine; Fig. 4 is a vertical longitudinal sec- 
tion through the driving-wheel, showing the 
combination of the main and supplemental 
frames; Fig. 5 is a view of the outside of 
the grooved cam, showing also the ratchet- 
wheel; Fig. 6 is an elevation of the guard- 
finger; Fig. 7 is a section of a plate or sec- 
ondary finger, placed intermediate between 
a portion of the guard-fingers, to support the 
sickle or cutters; Fig. 8 is a view of the 
back tooth of the rake; Fig. 9 is a view of 
the outside ground-wheel. The nature and 
principles of the said invention relate: 1. 
To the construction and combination of two 
frames — the one for supporting the driving- 
wheel, and the other for supporting the cut- 
ting apparatus, and hinging the said frames 
together in such a manner that the driving- 
wheel and cutting apparatus may each fol- 
low the inequalities of the ground independ- 
ently, and also that they may be bolted rig- 
idly together, for supporting the cutting ap- 
paratus, at any desired height. 2. In pro- 
viding a ground-wheel, with crank and 
lever, for raising and lowering the end of 
the finger-bar. Letters of like name and 
kind refer to like parts in each of the fig- 
ures. 

["I represents the main frame of the ma- 
chine, which consists of several pieces of 
timber properly framed and bolted together. 
This frame carries the finger-bar and cut- 
ting apparatus as herein described. P are 
two ui>right posts, forming part of the main 
frame, for the purpose of supporting the 



driver's seat, and for forming an adjustable 
connection with the supplemental or wheel- 
frame. represents a supplemental frame 
in which the driving-wheel is hung. It is 
hinged to the main frame by means of bolt 
and hinge-plate, as shown at d, so as to al- 
low it to have a hinge or joint-like connec- 
tion between the two frames, so as to allow 
an independent movement of each frame. 
The particular manner of forming the hinge 
or joint connection is not deemed important; 
any mechanical means by which the end is 
secured ■v\'ill answer the principle of the in- 
vention. The opposite end of the frame 
moves on the are of a circle, and in close 
proximity to the upright posts 0, so that it 
may be made fast to said posts by means of 
bolts passing through said posts and frame 
at either of the several bolt-holes v", by 
which means an adjustability is secured, 
and the cutting apparatus thereby raised 
and lowered, and supported at any desirable 
height from the ground when reaping. 
When desired, the adjusting bolts may be 
removed entirely, and this end of the frame 
left free to oscillate or swing from its 
hinges according as the unevenness of the 
ground over which the driving-wheel passes 
may require. By this combination and con- 
nection of the frames it is evident that the 
driving-wheel, when moving, may pass over 
uneven surfaces without causing an eleva- 
tion or depression of the finger-bar and cut- 
ting apparatus; and the finger-bar and cut- 
ting apparatus may also conform to the in- 
equality of the ground, independently of the 
position of the driving-wheel, and a uniform 
flexibility between the two frames constant- 
ly maintained, the elevation or depression of 
the driving-wheel, and the elevation and de- 
pression of the cutting apparatus, occasioned 
by the uneven surfaces of the ground over 
which the machine passes, not being simul- 
taneous or dependent one upon the other. 
The axle of the driving-wheel has appro- 
priate bearings upon the side-pieces of the 
supplemental frame, as shown at e. Fig. 3. 
The gear-wheels, communicating motion to 
the cutters, as shown at 1, 2, 3, 4, each hung 
in a common manner upon its appropriate 
shaft, as shown in Fig. 3. 

["The ground-wheel F, shown in Figs. 1, 
3, and 9, is hung on the crank h, which 
crank is supported by boxes on each side of 
the wheel, made fast to the wheel G; or it 
may be supported on the finger-bar or di- 
vider in any convenient manner, so that the 
wheel may be made to adjust and carry the 
outer end of the finger-bar as desired. One 
object of hanging this wheel on a crank- 
shaft, with a lever attachment thereto, is to 
provide a means of conveniently raising and 
carrying the outer end of the cutting ap- 
paratus free from the ground when it is de- 
sirable to move the machine from place to 
place. Another object is to afford the 
means for raising, lowering, and supporting 
the outer end of the finger-bar and cutting 
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apparatus at difEerent heights from the 
ground when the machine is used for reap- 
ing. The essential feature of this part of 
the invention is hanging the wheel upon a 
cranlc-shaft, with the crank and lever for 
operating the same; so that the purpose of 
raising and lowering the outer end of the 
finger-bar is attained, the precise details of 
the arrangement are not deemed important.- 
The finger-bar, H, is made fast to the side- 
pieces of the main* frame, upon the upper 
side of the said' pieces, by bolts or otherwise, 
as shown at a; so that the inner side-piece 
will serve as an extension shoe or runner to 
slide over the stubble or mown grass, and 
protect the heel of the cutters, 11 » , driving- 
wheels. Z, draught-pole attached to the 
main frame, and to which the team is har- 
nessed in the common manner. 

["Having thus fully described the con- 
struction and operation of the said im- 
provements, what we claim as the inven- 
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tion of the said Byron Densmore: 1. Hang- 
ing the driving-wheel in a supplemental 
frame, or its equivalent, which is hinged at 
one end to the main frame, while its oppo- 
site end may be adjusted and secured at va- 
rious heights or be left free, as desired, 
whereby the cutting apparatus may be held 
at any desired height for reaping, or be left 
free to accommodate itself to the undula- 
tions of the ground for mowing, substan- 
tially as described. 2. The employment, in 
a liai-vesting-machine, of a wheel provided 
with a crank and lever for the purpose of 
raising and lowering the outer end of the 
finger-bar to cut high or low, substantially 
as described. David M. Osborne. 

["'SVm. A. Kirby. 

["Witnesses: 
["Chas. Garlock. 
["John H. Osborne." 

[The drawings attached to the original 
and reissue were substantially the same. 







No. I. 



[The foregoing engravings represent two 
figures of the reissue; No. 1 being a top 
view of the Densmore machine, and No. 2 a 
vertical longitudinal section through the 
driving-wheel, showing the combination of 
the main and supplementary frames. It 
will be obsei-ved that the lower frame, 
marked A, carries the finger-bar and cut- 
ting apparatus. The upper frame, marked 
B, is hinged to a post rising from the lower 
frame, and carries the driving-wheel and 
gearing. At the opposite end it is held at 
any desired height, by a pin passing through 
holes in an upright. The distance of the 
two frames from each other, and, conse- 
quently, of the cutting apparatus from the 
ground, may be varied by changing the po- 
sition of the pin. 

[The complainant claimed that by leaving 
the pin out altogether, the lower frame 



would be free to vibrate, or move up and 
down, to accommodate itself to the undula- 
tions of the ground, in mowing grass.] s 

David "Wright, for complainant 
George Harding, for defendant. 

WOODRUFF, Circuit Judge. The com- 
plainants herein- complain that the defend- 
ants have infringed, and are infringing, 
their rights, as assignees of a certain pat- 
ent granted to Byron Densmore, on the 10th 
of February, 1852, for a new and useful "im- 
provement in grain harvesters," surrendered 
and reissued to the complainants January 
2Sth, 1862, and thereafter, on the 30th of 
January, 1866, extended for the term of sev- 
en years from the expiration of the first 
term, namely, from the 10th of February, 
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1866. The defendants deny that Byron 
Densmore was the first inventor of the im- 
provement described in the reissued letters 
patent, and aver that such reissue was 
fraudulently and illegally granted, and was 
obtained in order to include, and does in- 
clude, things not invented by Densmore, 
and not intended to be patented by him, 
and that such reissued letters patent are for 
a different invention from that originally 
patented, and are invalid and void. They 
also allege, that the improvement described 
in the reissued patent had, prior to Febru- 
ary 10th, 1852, been invented, and was 
known and used by other persons, who are 
named in the answer; and that it was de- 
scribed in certain letters patent, also men- 
tioned. They also deny that they have 
made or sold any machines whatever con- 
taining the said alleged invention of the said 
Densmore, as set forth in the specification, 
and specified in either of the claims, of said 
reissued patent, and deny that they have in 
any manner whatsoever infringed the said 
letters patent. 

The infringement alleged relates solely to 
the first claim in the reissued patent grant- 
ed to the complainants. "The nature and 
principle of the invention" included in that 
olaim are declared, in the specification, to 
relate "to the construction and combination 
of two frames, the one for supporting the 
driving wheel, and the other for supporting 
the cutting apparatus, and hinging the said 
frames together, in such a manner that the 
driving wheel and cutting apparatus may 
each follow the inequalities of the ground 
independently of the other, and, also, that 
they may be bolted rigidly together for sup- 
porting and cutting apparatus at any de- 
sired height." The claim, with which the 
patentees conclude their description of the 
construction and mode of operation of the 
improved machine, is as follows: "Hanging 
the driving wheel in a supplemental frame, 
or its equivalent, which is hinged, at one 
end, to the main frame, while its opposite 
end may be adjusted and secured at various 
heights, or be left free, as desired, whereby 
the cutting apparatus may be held at any 
desired height, for reaping, or be left free 
to accommodate itself to the undulations of 
the ground, for mowing, substantially as de- 
scribed." 

Prior to Densmore's alleged invention, 
reaping machines had been made by Mc- 
Cormick, and others, consisting of a large 
wheel bearing on the ground, surrounded by 
a rectangular frame, in the sides of which 
the axle of the wheel turned, and at the end 
of which the platform and cutting apparatus 
was attached, that cutting apparatus extend- 
ing sidewise from this frame to the distance 
or width of the swath of grain proposed 
to be cut. Gearing was connected with the 
ground wheel, and operated by its revolu- 
tion, when drawn over the ground, upon 
arms, swivels, and rods, which moved the 



cutters and severed the grain, which, when 
severed, fell upon the platform, and was 
raked off into gavels. As a machine so con- 
structed was liable to tilt sidewise, and, 
under the weight of the platform and cutters 
projecting sidewise, must necessarily tilt 
sidewise, a small wheel was also placed at 
the outer end of the platform and cutter- 
bar, which sustained the cutters, and, if 
the ground was level, also sustained the 
frame, to the end of which the platform 
was attached, and in which frame the axle 
of the main wheel was placed, and so pre- 
vented the tilting or upsetting of the ma- 
chine. This involved, also, another neces- 
sity in the consti-uction, namely, the plat- 
form and cutters must be rigidly attached 
to the frame, else, the smaller wheel at the 
outer end could not operate to support the 
frame, or the wheel moving therein, and to 
prevent the tilting referred to. There were, 
perhaps, other reasons why the platform 
must, in such a machine, be attached with 
great firmness and strength, but it is suffi- 
cient for my piesent puiTpose, to make the 
general construction of the machine intel- 
ligible. Densmore had seen one of McGor- 
miek's machines, in which, in order to raise 
or lower the cutters, there were two or more 
holes in the side pieces of the frame, in 
either of which the axle of the main wheel 
could be placed, and, by the change, the 
height of the cutters from the ground would 
be varied. Densmore, instead of relying up- 
on such holes for inserting the axle in the 
side pieces of the frame, which must, I think, 
have been inconvenient to change, made a 
model in which he inserted uprights, with 
long curved tenons, in mortices, in the sides 
of the frame, at the place of the axle of the 
wheel, and inserted the axle of the wheel 
therein, and so, by raising those uprights 
in the mortices, and depressing them, at 
pleasure, a similar effect, to raise or lower 
the cutters, was produced. In view of this 
change of construction, as well as other de- 
vices, Densmore, on the 3d of June, 1S49, 
filed a caveat in the pat.ent oflice. Long 
prior to this, McCormick made numerous 
machines, wherein the cutters could be raised 
and lowered, so as to cut at different heights, 
by another device, which will be hereafter 
noticed. Densmore, however, took out no 
patent for the machine as described in his 
caveat. He made a model, in which he 
placed a second rectangular frame upon the 
other, and of somewhat less length. Near 
the middle of this he placed the axle of the 
main wheel, with the gearing counected 
therewith. Obviously, such additional frame, 
when lying flat upon the upper surface of 
the other, amounted simply to giving the 
side pieces of the latter greater width, but, 
for facility in raising or depressing the cut- 
ters, by lowering the frame to which they 
were attached, he attached one end of the 
upper frame to the lower frame by a hinge, 
so that, (acting on the axle of the wht'el 
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as a fulcrum,) by raising and lowering the 
other end of it, he lowered and raised the 
lower frame beneath the axle of the wheel, 
producing the precise effect before caused by 
raising and lowering the long tenoned up- 
rights into and from the mortices before 
mentioned; and, at the forward end of the 
upper frame, he set, in the lower frame, up- 
rights, to which that forward end was bolted, 
at any desired elevation, by bolts, easily 
removed and inserted in holes, higher or 
lower, in the uprights, at pleasure. It was 
this machine, imperfectly described, perhaps, 
but this in substance, that was shown in 
the model and drawings, when he took out 
his patent, in 1852. In these descriptions, 
I, of course, omit notice of devices for rak- 
ing and reeling, and for adjusting the outer 
or platform wheel, because they are not ma- 
terial to any question now in issue. 

McCormick had, as early as 1835, em- 
ployed the other device, (above alluded to,) 
for raising and lowering the cutters, so as 
to cut at different heights. He placed his 
main wheel, with the gearing connected 
therewith, in one frame, and the platform 
and cutters were fastened to another frame, 
the sides of which were not laid upon nor 
placed beneath the other, but ran along the 
sides, parallel therewitli, so as to embrace 
the rear ends thereof. The sides of both 
of the frames were attached by a bolt pass- 
ing through them, as a pivot or hinge, so 
that the cutter frapie, turning on that pivot, 
could be raised or lowered, at pleasm-e. At 
the forward ends of the arms of the cutter 
frame, three holes were made in the wheel 
frame, at different heights, through which 
to bolt the cutter frame, and fix it in the 
several positions which raising or lowering 
the cutters required, and it was entirely 
practicable, by withdrawing the last men- 
tioned bolt, to permit the platform and cut- 
ter, or rather the ends of the supporting 
cutter frame, to rest upon the ground. 
Whether, when so resting on the ground, 
the machine was a practical machine, use- 
ful for mowing, it may be material here- 
after to consider. For the present, I describe 
the machine. 

Passing by what is claimed by the defend- 
ants to have been done by others, and omit- 
ting to further describe the state of the 
art, I have mentioned what had been done 
by McCormick before 1832, and what Dens- 
more did prior to the granting of his original 
patent of Febmary 10th, of that year. He 
then received his patent, and it is of some 
significance, that, in his specification, he in 
no wise claims that shifting the position 
of the axle of the main wheel, relatively 
to the height of the cutter frame, is new, 
nor that placing the main wheel in one frame 
and the cutter, or platform and cutter, on 
another, is new, or that hinging the cutter 
frame and the wheel frame together, so 
as, by the action on the hinge, to effect the 
raising or lowering of the cutter, is new. 



Obviously, with McCormick's machine be- 
fore him, he could not broadly claim either 
of these. The utmost he could claim, if any- 
thing, on these several points, was the par- 
ticular device by which these operations were 
performed, in so far as it differed substan- 
tially from McCormick's. Possibly, the pla- 
cing one frame above another, to be operated 
in the manner I have attempted to describe, 
and as shown in his drawings and model, 
was patentable. But, in fact, he made no 
claim even to this. His claims were con- 
fined solely to other devices, to assist in 
raking the grain and supporting the blades 
of the cutters. He does state that his ar- 
rangement for raising and lowering the ma- 
chine, to vary the height of cut, is new; and 
that is entirely consistent with what is above 
stated. McCormick's arrangement of the 
parts employed in this operation was not 
identical with his. In function, and effect, 
and mode of operation, they did not differ, 
but, in arrangement or relative position, 
they were unlike. I mention this omission 
to claim anything in respect to using two 
frames, or hinging one frame to the other, 
not because a patentee may not claim in a 
reissue what, through mistake or inadver- 
tence, he did not claim in his original pat- 
ent, but, because it is evidence, when the 
novelty of the device is in dispute, that Dens- 
more, when he took out his patent, was 
aware of what McCormick had done before 
him, and was conscious that he could not 
claim to be the first inventor, or, cei-tainly, 
not of anything more than the special ar- 
rangement, or relative position, of the parts. 
The foregoing explanations will, I think, 
make the consideration of the questions be- 
low stated intelligible— First, whether the 
reissued patent, if construed so as to em- 
brace anything except the specific arrange- 
ment described and shown in the original 
patent, with its specification, drawings and 
model, can be sustained; and second, wheth- 
er, if the reissued patent is valid for any 
. pm-pose, or to any extent, the defendants 
infringe any rights secured to the complain- 
ants thereby. 

I. Upon the first question, it is insisted, by 
the complainants, that the decision of the 
supreme court of the United States, in White- 
ley V. Kirby, 11 Wall. [78 U. S.] 678, is con- 
clusive in their favor, and that this eom-t 
should not assume to discuss the correctness 
of that decision. The decision in that case 
does not operate as an estoppel upon the 
defendants in this. Nevertheless, the deci- 
sion of a question of law arising upon the 
same facts, is an authority which I am not 
at liberty, and have no disposition, to dis- 
regard. But, that case was a very different 
one from this in its facts, and, if I were at 
liberty to do otherwise, I should imhesitat- 
ingly concur in the decision of the point 
which was actually decided, upon the evi- 
dence which appears to have been before 
the court. Entertaining the views I do upon 
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the question of infringement, it is not in- 
dispensable that I should consider this first 
question, but, in the aspect of the case which 
is urged by the defendants, there is no neces- 
sary inconsistency with that decision; and 
the observations I deem it proper to malce 
upon this reissue seem to me conclusive 
against the construction of the reissue upon 
which the complainants rely, and in no con- 
flict with the former case. 

The machine of Densmore, described in the 
original patent, and shown in the specifica- 
tion, drawings and model, was a reaper, and 
not a mower. It was a machine which not 
only was not shown to be a mower, but, as 
described and shown, it had not, in fact, ca- 
pacity to mow, in any sense material to this 
case. By no means shown or suggested could 
the cutters be made to follow the undulations 
of the ground. The terms of the specifica- 
tion are explicit: "The front end of the frame 
is fastened to the upright pieces by bolts, and 
these bolts are shifted into different holes in 
these upright pieces, to vary the height of the 
cut." No terms could have been employed to 
state more positively, that, when in use, the 
front end of the frame must be bolted to the 
uprights. The drawings show the front ends 
of the frame thus bolted; the model shows 
the same; and there is no intimation or sug- 
gestion of the practicability of using the ma- 
chine in any other condition. The patentee 
showed a reaper, with its platform, rake, reel, 
&c. To any suggestion, that it might, never- 
theless, cut grass at or near the surface of 
the ground, the answer is— if it were so bolt- 
ed as to cut grass near the gi-ound, then it did 
not follow the inequalities of the surface— 
the vital thing to make a useful mower, and 
the very thing which the reissue sought to 
embrace. 

It was not until after the granting of the 
original patent, that any attempt is proved to 
use the machine as a mower. That rests up- 
on the testimony of the patentee, who him- 
self shows that it was an unsatisfactory ex- 
periment, and was abandoned. Other testi- 
mony leaves even this experiment in great 
doubt. But, let it be assumed, for the mo- 
ment, that, in the summer of 1852, Densmore 
did mow one acre of grass with it When 
that experiment was made, the machine was 
changed, changed in substance, changed in its 
capacity, and changed in its actual functions. 
First, by removing the bolt which secured the 
ends of the wheel frame, the cutter frame 
was allowed to drop to the ground. Before 
this, the wheel frame carried the cutters; and, 
to that end, the frames had been, and, ac- 
cording to the description given in the pat- 
ent, must be, bolted together; and the con- 
ception of a machine which was not so bolt- 
ed, or which did not carry the cutters at an 
elevation (greater or less) from the ground, 
had not been, in apj manner, indicated. Re- 
moving the bolt, and relying upon the ground 
to sustain the frame of the cutters, was a 
distinct and different device, involving a dif- 
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ference in mechanical construction, the per- 
formance of a different function, and a dif- 
ferent mechanical operation. In principle, 
removing a bolt does not differ from adding 
a bolt; and, in the machine desa-ibed in the 
original patent, that bolt was a mechanical 
device, performing a precise and defined me- 
chanical ofilce, and, according to the terms 
of the specification, as it was in fact, indis- 
pensable to that office. Removing this, to pro- 
duce a different result, was tantamount to add- 
ing another device to the same end. An 
entirely distinct and different function was 
also thereby introduced into the machine, 
namely, by the oscillation or vibration of the 
frame, to permit the cutter frame to undulate, 
as th6 unevenness of the ground might make 
desirable; and, finally, the mechanical opera- 
tion of the machine in the work was different 
in that, before, the cutters had a rigid connec- 
tion with the wheel frame, and now they 
were to be opei*ated through a flexible attach- 
ment thereto, and, also, in that, before, the 
cutting apparatus was sustained and borne 
by the joint action of the two frames, and 
now it was borne forward by the one frame 
alone to which it was attached. In short, it 
became a different mechanism in relation to 
the work to be performed, and in the man- 
ner of performing it. It will not do to say 
that it was within the scope of the original 
patent, because the alteration was effected 
by the trifling change of removing a bolt 
That is not the test Many a useful and 
valuable invention has been made, of a de- 
vice so simple and so seemingly trifling, that 
men wonder that it was not made long be- 
fore. The inquiry is, was such a device be- 
fore known, and, in this case, also, was this 
device for suffering the frame of the cutters 
to follow the ground, in any manner indicat- 
ed in Densmore's patent, or his specifications, 
drawings, or model? If not, then his patent 
does not, and cannot legally be made to, em- 
brace it 

Again, this removing of the bolt and there- 
by letting the frame of the cutters to the 
ground, and permitting them to be drawn 
along the surface, was not, of itself, a new 
device. It could be done, and had been done, 
by McCormick, in his machine. The proof 
shows this, and to an extent quite as great 
as the experiment of Densmore in mowing the 
single acre to which he testifies. In this, 
there was, no doubt, the dawn of a new con- 
ception, which has since matured, and has 
produced what is known as the floating 
finger-bar, of which there is not the slightest 
intimation in Densmore's record, and of 
which, I am satisfied, when his patent was 
granted, he had no idea; and, even when he 
tried his unsatisfactory experiment, he had 
no more found or shadowed that important 
invention, which now gives utility and value 
to mowing machines, than McCormick had, 
when, years before, his machines were used 
in mowing, by a similar change in their or- 
ganization. In either, if a bolt was removeJ, 
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the cutter frame was made to rest on tlie 
ground. 

It is urged, that the machine of McCormidi, 
when such bolt was withdrawn, was useless, 
and not a practical machine, and, in the face 
of the testimony to its actual use, some wit- 
nesses express that opinion. There is, at 
least, equal weight of evidence, that the same 
is true of Densmore's machine, as patented, 
and there is, besides, further, and, to my 
mind, satisfactory, evidence, that, from and 
after the experiment alluded to, he did not 
regard it as a practical machine for use, with 
the bolt withdrawn, and did not so treat it. 
It did, according to his testimony, mow one 
acre of grass, but his testimony also shows 
that the experiment was unsatisfactory; and, 
at least as much is proved in favor of McCor- 
mick's machine, in this respect, as of Dens- 
more's. Several witnesses speak upon this 
subject, and they give a most satisfactory 
reason why Densmore's machine would not 
operate successfully when the bolt was with- 
drawn, and the frame of the cutting appa- 
i-atus rested on the ground- The machinery 
by which the cutting apparatus is operated is 
only moved as the main wheel revolves, and 
the motion is effected by gearing connected 
with that wheel. Unless the wheel bears 
heavily upon the ground, it will wholly or 
partially slide, instead of turning. Its power 
to turn the gear wheels is derived from its 
firm hold on the ground, and, If it slide, the 
machinery does not operate successfully. The 
witnesses say, and it seems quite obvious, 
without proof, that, removing the bolt, and 
permitting the cutter frame to fall to the 
ground, removes from the wheel all the 
weight of the cutter frame and platform, and 
the greater part of the weight of the cutter 
bar, and so renders the wheel liable to slide 
on the ground, instead of properly turning the 
gear wheels and operating the cutters. 

The suggestion of impracticability comes 
from the complainants and their witnesses. 
They allege, that McCormick's machine, when 
the bolt by which it was held in a fixed posi- 
tion was removed, ceased to be a practicable 
machine. As a reaper, and carrying the 
heavy platform, cutter bar and cutters, that 
may be so; but, if it is, then, for the same 
reason, and to the like extent, Densmore's 
machine was impracticable also. Indeed, he 
so testifies; and it is, I think, clear, that 
neither were or could be successfully used, 
when constructed as they were constructed 
and described, namely, for reaping, if the 
bolt was removed and the frame of the cut- 
ting apparatus was suffered to rest on the 
ground. It is true of both, that they were 
reapers, and not mowers. Both were adjust- 
able, and both, when used, were firmly bolt- 
ed, so as to retain the cutters in a fixed posi- 
tion, whether higher or lower. Densmore's 
record of his original patent neither shows 
nor suggests anything else. When used, the 
frames were united, so as to be, in substance, 
one frame, wholly incapable of the vibration 
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sought to be claimed in the reissued patent; 
and it appears, most conclusively, that, until 
after the granting of the patent, Densmore 
never contemplated such removal at all. Ad- 
justment to more than one fixed position was 
all that he had conceived; and, if it had been 
proved that he afterwards, by a change in his 
machine, succeeded in giving the cutter frame 
a vibratory motion, accommodating it to the 
undulations of the ground, in a manner not 
before invented, it is immaterial to the pres- 
ent questions, whether the change was great 
or small. Invention may be as necessary to 
reform or adapt an existing machine to the 
performance of work which it would not, as 
originally constructed, perform, as it is to 
make a new machine; and, whether this is 
done by removing a device or by adding one, 
by removing a bolt or by inserting a bolt, 
by making an apparently great mechanical 
change or a small one, the princit)le govern- 
ing the subject is the same. The change be- 
ing a substantial one, and producing a dif- 
ferent result, may, if it be new, be the sub- 
ject of a new patent; but it is not to be cov- 
ered by the reissue of an old one, which in no 
wise disclosed or suggested it, and, especially, 
when,, in truth, the patentee had no concep- 
tion of it when his patent was granted. Many 
an inventor has come so near to a discovery 
and its application, that an apparently very 
slight change completes it and gives it great 
value, and yet he never attained the result. 
A striking instance illustrates this, and is 
singularly apt to the present discussion. 
Japy, brothers, as early as 1835, invented a 
machine for smoothing brass pans, kettles, 
&c. It served only to make the surface 
smooth, after the pan or kettle, &c., had been 
reduced by other slow, and what would now 
be deemed tedious, means, to the desired 
form. Subsequent ingenuity has shown, that 
a very slight change, either in the form of 
the edge of the smoothing or burnishing tool, 
or even of the direction of its contact with 
the pan, &c., (the parts being appropriately 
strengthened for the purpose), produced the 
machine for spinning metals to form, which 
has revolutionized the manufacture. Water- 
bury Brass Co. V. Miller [Case No. 17,254], 

But, I have not noticed the whole change 
which was necessary in order to bring the 
machine within the claim of the reissued 
patent Something more than removing the 
bolt and suffering the frame of the cutters 
to fall to the ground was necessary; and, 
on this point, tlie witnesses for both parties 
agree. Even according to the testimony of 
Densmore himself, the other part of the 
macliine must be modified, by removing the 
platform, rake, reel, and cutters, and substitut- 
ing a different cutter bar. No such thing had 
been conceived by Densmore, or in anywise 
appears in his suggestions, untU after the 
patent was granted; so that, when that pat- 
ent was granted to him, the free vibration 
resulting from the removal of the bolt had 
not been devised, and was not intimated, 
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and, if it had been, it would Lave been not 
only useless, but destructive of the machine, 
unless other changes were made which had 
not then been devised, and were not inti- 
mated. 

'My conclusions upon this branch of the 
case ai-e, therefore: 1st. That, if the claim 
of the patentee, in the reissued patent in ques- 
tion, be regarded as a broad claim to hinging 
the frame of the cutters to the wheel frame, 
and making it adjustable by changing the 
relative elevation of the two frames, the 
patentee was anticipated by McCormick, and 
the utmost that the patentee could claim 
was the particular, or special, arrangement 
of the two frames, which he used. 2d. That, 
if the patentee had invented before, or when 
his patent Avas granted, a means or mode of 
bringing the cutters to the ground, so as to 
follow the undulations of the surface, the 
same had, to the same extent, and with equal 
approach to usefulness and practicability, 
been long before invented by McCormiek, 
and that, in this view, also, if such patentee 
had any claim, it was, at the utmost, to the 
special arrangement, or position, of the parts. 
3d. That, in fact, the patentee, when the 
patent was granted, had made no invention 
which permitted the cutters to vibrate, so 
as to follow the undulations of the ground, 
when in use, and showed no such invention 
or device by his specifications, drawings, or 
model. 4th. That, in so far as the reissued 
patent claims or purports to secure such a 
device as is last named, it is, for these rea- 
sons, invalid. 

The claim of the complainants, in their re- 
issued patent, which tlie defendants are char- 
ged with* infringing, has been above quoted. 
The second and only other claim therein is, 
for a wheel, provided with a ci-ank and lever, 
at the outer end of the cutter bar, to adjust 
the height thereof, as described. It is a re- 
markable fact, that, whereas the original pat- 
ent related to other devices, and, with great 
particularity, described them, and contained, 
in all, four claims, stating, severally, what 
the patentee claimed as his invention and 
wished to secure by patent, the reissue makes 
no claim whatever to those devices. It aban- 
dons all of them, and sets up claims entirely 
new, and relating entirely to other and dis- 
tinct parts of the machine, which are foi* a 
totally different pui-pose, and possess wholly 
different functions. When to this is added, 
that the new claims embrace what did not, 
in fact, appear at all in the specifications, 
drawings, or model of the original patent, 
and, if constinied broadly, what Densmore 
had not himself invented, when that original 
patent was granted, and that, if he had, in 
any sense, made the discovery, it was not 
new, it is speaking mildly, to say, that great 
suspicion attaches to the case of the com- 
plainants, in any of its features. 

The reissued patent was obtained in 1862. 
Before that date, the importance, if not the 
indispensable necessity, for the purpose of 



mowing, of what is now called the floating 
finger bar, following the undulations of the 
ground, was fully Icnown, and various de- 
vices had been invented and adopted, to meet 
that necessity. For the complete attainment 
of the result two things were requisite— First, 
that the cutters should rise and fall, in their 
forward motion, to pass over, and adapt 
themselves to, the elevations and depressions, 
lengthwise, of the cutter bar; and, second, 
they must be capable of rising and falling at 
either end, to accommodate elevations and de- 
pressions in their path, not in the path of 
the wheels. For this purpose, the use of a 
short finger bar, hinged, at the inner end, 
to the instrument which supported it, was 
devised, and the supporting device was, in 
turn, hinged, so that that^inner end could 
rise and fall, as the inequalities in the sur- 
face of the ground might require. The com- 
plete result was attained, which gave name 
to the "floating finger bar;" the whole would 
rise or fall when the elevation or depression of 
the ground required it, and either end would 
separately rise or fall when the elevation or 
depression of the ground required that, in 
order to conformity thereto. In this state 
of progress in the construction of machines 
for mowing, it became obvious, that any one 
who was entitled to an exclusive right to all 
devices which, by hinging the cutter to the 
machine, made it capable of rising and fall- 
ing with the surface would, perhaps, con- 
trol the floating finger bar, although the de- 
vice of a short finger bar, itself hinged, so 
that either end might rise or fall without the 
other, was the invention of another. Here 
was a great temptation, and in this ig the 
secret of the reissue in question— an attempt 
to extend an original patent over a feature 
in harvesting machines, which, in my opinion, 
it did not embrace, and which the patentee 
had in no wise conceived when he obtained 
that patent; and hence appear the sweeping 
terms of the claim of the reissue in question. 

II. If the foregoing conclusions are correct, 
there is no question of infringement to be 
considered. The question of infringement is, 
however, an impoxtant question, it has been 
discussed at great length, and if it be found, 
that, upon a just construction of the patent, 
or upon the proofs touching the construction 
and operation of the two machines, the de- 
fendants do not infringe any exclusive right 
w^hich the reissued patent fif valid) secures 
to the complainants, then it is, in turn, im- 
material to this case whether the reissued 
patent be held valid or not. I, therefore, 
consider briefly the second question above 
stated. If the reissued patent is valid for 
any purpose, or to any extent, do the defend- 
ants infringe any rights secured to the com- 
plainants thereby? 

To the intelligible consideration of that 
question, it may be advantageous to notice, 
that the machine described in the Densmore 
patent is a one-wheeled machine. To the use 
of such machine it is necessary, that it 
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should be sustained against its tendency to 
tilt, by some support at the outer extremity 
of the cutters; and this involved the neces- 
sity of a rigid connection of the cutter bar 
■with some frame, which, by its connection 
with the axle of the wheel, or with the wheel 
frame, would support the wheel in an up- 
right position. Hence, the necessity of the 
two frames described in the patent of Dens- 
more; and herein is seen one of the impor- 
tant functions and offices of his supplemental 
frame. 

Again, in order to sustain itself against 
the pressure of the grain or grass to be cut, 
it is essential, that the cutters, or the cutter 
bar, should be held very firmly, to prevent 
wrenching or separation from the machineby 
backward pressure or thrust, acting through 
the entire length of the cutters, and with 
very considerable force on the outer end. 
For this reason, in Bensmore's machine, the 
finger bar was set in a frame, extending the 
whole width across the machine, and, by 
firm attachment, receiving strength to re- 
sist the pressure acting forcibly at its outer 
end. As a reaper, it was strengthened by 
the frame of the platform. If it could be 
used as a mower, this capability to resist the 
pressure was obtained by its being fii'mly 
set in what are called, in his patent, the side 
pieces of his main frame. 

The defendants' machine belongs to a dis- 
tinct and separate organization, which as- 
signs it to an entirely different class of ma- 
chines, and has capacities which do not be- 
long to the others, which are availed of by 
the defendants, without infringing the de- 
vices shown in the complainants' patent. 
Their machine is supported and runs upon 
two principal wheels, which sustain the ma- 
chine. There is, therefore, no liability to 
tilting, and no need of support from the end, 
or any part, of the finger bar, and, therefore, no 
need of any auxiliary frame, through which 
such support can be derived, and there is, in 
fact, no such frame. By reason of this change, 
there is no need of a finger bar rigidly attach- 
ed (as in the complainants' machine) to any 
frame from which it obtains its stx-ength or 
power to resist the backward thrust or pres- 
sure tending to wrench it from the machine. 
These offices or fimctions of a frame and 
supplemental frame are, therefore, dispensed 
with. Not only so, it is material to add, 
that the short finger bar, hinged at the inner 
end, could not be used at all, in the com- 
plainants' machine, even if its substitution 
were not a departure from the invention de- 
scribed in the patent. The defendants' ma- 
chine, therefore, not only does not use the 
frames described in the patent, but the func- 
tions which they exhibit in the complain- 
ants' machine would not answer at all in the 
defendants'. Those functions are inconsist- 
ent with the use of the short hinged cutter 
bar. 

Ti-ue, there must be an attachment of the 
finger bar to the wheel frame, through which 



the gearing may operate the cutters. But, no 
frame is necessary for that purpose. Any at- 
tachment which will preserve their relative 
position is sufficient. This is accomplished, in 
the defendants' machine, by a cross-bar or 
brace, from the inner end of the finger bar 
to a projection from the wheel frame, pivoted 
at each end, so that the cormection may be 
perfectly flexible, and that it may, at the 
same time, keep the distance of the finger bar 
from the gearing imiformly the same. True, 
also, the finger bar must be sustained agauist 
the backward pressure or thrust tending to 
wrench it from the machine. This is done 
by what is called a "drag bar," linked to the 
forward end of the wheel frame, and hinged 
to the shoe which carries the cutter bar. It is, 
in fact, the instrument by which, through its 
attachment to the forward end of the wheel 
frame, the finger bar is drawn or dragged for- 
ward to its work of cutting. It Is a distinct 
and peculiar device, necessarily made flexible, 
to admit of the use of a short finger bar 
hinged at the inner end, and to permit it to 
oscillate, so as to raise or lower the points 
of the cutters, when that is desired. It was 
the introduction of two-wheeled machines 
which made the devices by which the defend- 
ants carry and control the cutting and mow- 
ing apparatus, practicable. One or more of 
the complainants' witnesses represent this 
drag bar, and the lateral brace, as constitut- 
ing a supplemental frame, and would seem 
to intend thereby to bring this part of the de- 
fendants' machine within the literal terms of 
the complainants' reissued patent. It seems 
to me to have been an obvious perversion 
of language to apply to these two devices the 
same designation. Even those witnesses were 
compelled, in order to satisfy their own con- 
fused idea of a frame, to include with these 
bars the side and forward end of the wheel 
frame, the shoe to which the cutter is at- 
tached, and the projectibns from the wheel 
frame to which the bars are linked. They call 
tlae frame in which the wheels are placed a 
frame, and then include that a second time, 
with the bars referred to, and call it a sup- 
plemental frame. This seems to me evasion 
and a trifling with the subject. There is not, 
in mechanical construction, or in office and 
function, a frame and a supplemental frame, 
but a distinct and different device, serving, in 
part, some like purposes, but in a different 
manner, and serving those purposes where 
the frame used by the complainants would 
not serve them without the aid of other and 
supplemental devices not found in the com- 
plainants' machine. 

This is not all. "When used as a reaper, the 
cutter bar must be suspended at sorpe height, 
greater or less, from the ground. In the com- 
plainants' machine, as already shown, this is 
effected by using the frame as a lever, turn- 
ing on the axle of the wheel as a pivot, and 
bolting the end of the lever (or frame) in the 
required position; and, when thus prepared 
for reaping, the two frames bolted together 
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constitute one rigid frame, holding the cut- 
ter frame firmly in position. The defendants, 
when their machine is used as a reaper, sus- 
pend the cutter bar by a flexible chain passing 
over pulleys or rollers, not holding it firmly 
in position, leaving it free to oscillate and to 
turn on Its hinges, and only limiting its pos- 
sible descent towards the ground. Surely, this 
exhibits no likeness, in mechanical construc- 
tion nor in mode of operation, to the complain- 
ants' supplemental frame, with its an-ange- 
meiit as a lever, and with its adjustment by 
bolting, above described. 

I cannot avoid a conclusion in conformity 
with the testimony of the witnesses for the 
defendants, that there is no supplemental 
fmme in the defendants' machine, and that 
there are not, in that machine, two frames, 
in the sense in which those terms are employ- 
ed in the complainants' reissued patent, nor 
in any proper mechanical sense, nor are the 
devices employed by the defendants equiva- 
lents of the frames described in that patent. 
And I think I ought to say, that the testi- 
mony of the expert, ilr. Kenwick, that there 
are two frames in the defendants' machine, 
must have been misapprehended by the com- 
plainants' counsel, when he sought, in his ar- 
gument, to show, by that testimony, some 
literal corresi^ondence of the defendants' ma- 
cliine with the words of the reissued patent. 
I cannot, for a moment, suppose, that the 
learned and experienced counsel intended to 
pervert the testimony, or promote a miscon- 
ception of its meaning. The witness was 
speaking of a specific model of the defend- 
ants' machine, as a reaper, and having the 
platform and some other attachments pertain- 
ing to it as a reapei-, and, being asked if it 
had two frames, answered that it had. But, 
what he meant he afterwards stated, namely, 
a frame to which the wheels and their gear- 
ing and the devices for drawing and sustain- 
ing the cutters were attached, and another 
frame, on which the platform was laid, which 
latter frame was wholly detached when the 
machine was used for mowing. The same 
question, answered In the same sense, would 
have assigned to the complainants' machine 
three frames. The witness did not say that 
the defendants' machine had two frames, in 
tlie sense of the reissued patent, but the con- 
trary. He did not say that the defendants' 
drag bar and lateral brace, either by them- 
selves or in their connections, constituted a 
second or supplemental frame, but he very 
clearly excluded that idea. 

Finally, the language of the claim in the 
reissued patent is exceedingly broad; but 
it. in its very terms, involves hanging the 
driving wheel in a supplementary frame, or 
its equivalent, which is hinged to a frame 
which caiTies the cutters, (there expressly de- 
nominated the main frame,) while its op- 
posite ends may be adjusted and secured at 
various heights, or be left free, as -desired, 
whereby the cutting apparatus may be held 
at any desired height, for reaping, or be left 



free to accommodate itself to the undulatioas 
of the ground, for mowing, substantially as 
described. This is not to be construed to em- 
brace every possible means by which a cutter 
bar may be suspended for reaping, and per- 
mitted to follow the undulations of the ground 
for mowing. If it should be so construed, 
then another fatal objection to the complain- 
ants' case would be at once suggested. The 
claim is too broad, and is void on that ground. 
If it be construed to embrace every machine 
in which a fi-ame can-ies the cutter bar and 
is hinged to the frame in which the wheel 
is placed, then complainants must fail, for the 
reason given under the first branch of the dis- 
cussion, namely, that this would include Mc- 
cormick's machines, made and used long be- 
fore, as well as for the reason, also, that the 
defendants have never used the hanging of 
the wheel in a supplemental frame, or its 
equivalent, made adjustable in any manner. 
Their wheel is fixed unchangeably in the only 
frame, properly so called, which they use, 
Avhieh neither acts as a lever, vibrates, or is 
made adjustable at either end, or in any man- 
ner. And if, as suggested in the other branch 
of the discussion, the claim can be construed 
to secure to the complainants the specific ar- 
rangement of two frames in the position and 
mode of operation described in the specifica- 
tion, then the defendants have not infringed it. 
This somewhat incoherent and needlessly 
diffuse diseugsion of the case necessarily leads 
to the conclusion, on both of the grounds con- 
sidered, that the complainants cannot sus- 
tain the suit. The bill must, therefore, be 
dismissed, with costs 

DFor another case involving this patent, see 
Whiteley v. Kirby, 11 Wall. (78 U. S.) GTS. 
See, also. Case No. 7,837.] 



KIRBY (WIGLE v.). See Case No. 17,631. 

KIRBY CARPENTER CO. (GEEKIE v.). 
See Case No. 5.295. 



Case ISTo. 7,838a. 

KIRK V. ARilSTRONG. 

[Hempst. 283.] i 

Superior Court, Territory of Arkansas. July, 
1835. 

Justices of the Peace — Appeal from Judgsiext 
— Notice. 
Appeal from a justice not taken on the day of 
trial, ten days' notice before the sitting of the 
next court authorized to try the same, must be 
given to the opposite party. 

Error to Hempstead circuit court. 
Before JOHNSON and YELL, J J. 

OPINION OP THE COURT. On the 5th 
of April, 1834, William Kirk obtained a judg- 
ment before a justice of the peace against 
Andrew J. Armstrong, for twenty dollars 



1 [Reported by Samuel H. Hempstead, Esq.] 
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damages and costs of suit, from whicli Judg- 
ment Armstrong prayed an appeal to the 
Hempstead circuit court, on the 3rd day of 
May, 1834. Armstrong failed to notify Kirk 
that he liad taken an appeal. At the next 
tenn of the Hempstead circuit court, Kirk 
failed to appear, and his suit, on the motion 
of Armstrong, was dismissed with costs. To 
this judgment this writ of error is prosecuted. 
When an appeal is not prayed for on the 
day of ti'ial, the party appealing is re- 
quired by law to notify the opposite party, 
at least ten days before the next sitting of 
the court authorized to try the same. This 
not having been done, it was clearly errone- 
ous to dismiss the suit, Geyer's Dig. 391. 
Judgment reversed. 



KIRK V. The OSSBO. See Cases Nos. 10,607 
and 10,608. 



Case ]Sro. 7,839. 

In re KIRKBRXDE. 

[5 Dill. 116.] 1 

Circuit Court, E. D. Missouri. 1878. 

Chattel Moiitg.4.ges— Effect op Powek of Sale 
Retained by Moktgagor — ^Void is Paht, sot 
Necessauiltt Void in Toto — Cosstkuction op 
Missouri Statute Br State Court Followed. 
Under the legislation of Missouri, as construed 
by the supreme court of the state, a .recorded 
mortgage upon merchandise and fixtures, free 
from actual fraud, where there is an implied pow- 
er in the mortgagor to sell thel merchandise in the 
usual manner, but no such power as respects the 
fixtures, is void as to creditors so far as relates 
tothe merchandise, but valid as to the-^stures. 
[Cited in Re Werner, Case No. 17,416.] 
[Cited in Wilson v. Voight (Colo. Sup.) 13 
Pae. 729; Hayes v. Westcott (Ala.) 8 South. 
338; Roeheleau v. Boyle (Mont.) 28 Pac. 
879.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern disti-iet of Mis- 
souri.] 

The bankrupt, a retail druggist, made a 
chattel mortgage upon his stock of drugs and 
tlie fixtures in the store to secm*e the pur- 
chase money of the establishment It was 
duly executed, acknowledged, and recorded. 
The grantor remained In possession, making 
sales from the stock In trade in the usual 
manner by retail. The mortgage was si- 
lent as to his power to do this, but no objec- 
tion was made to his doing so by the tmstees 
■ or tlie beneficiary. As between the assignee 
in bankniptcy and the beneficiary in the mort- 
gage, the question is presented whether the 
mortgage is a valid lien as against the fix- 
tures, no daim being made that It is valid 
as respects the stock in trade. 

William P. Wade, for assignee. 
Noble & Orrick, for mortgagee. 

DILLON, Circuit Judge. It is by statute 
(section 1 of the statute on fraudulent convey- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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ances, quoted in Re Werner [Case No. 17,416]), 
as construed by the supreme, court of the 
state, the law of Missouri that a conveyance 
of personal property to secure creditors when 
the giuntor, by the understanding of the par- 
ties, expressed or implied, Is to remain in 
possession of the propeity, with a power of 
sale, is void upon a principle of public policy 
embodied in the state, irrespective of any 
question of actual and intended fraud. The 
rules rest, says Napton, J., upon this prin- 
ciple of public policy, and not because the 
law pronounces such a conveyance with pow- 
er of disposition "conclusive of actual fraud." 
State V. Tasker, 31 Mo. 445; State v. D'Oench, 
Id. 453. 

The conveyance in the present case is free 
from any actual fraud. It embraces two 
classes of property— stock In trade of a di'ug- 
gist, and the fixtures of the establishment. 
No express power of disposition in the grant- 
or was reserved in the deed, but the trustees 
and beneficiary permitted the grantor to sell 
from the stock in trade in the usual man- 
ner—that is, they knew that he was doing 
so, and did not object thereto. But tlie grant- 
or never attempted to sell the fixtures, and 
claimed no right to do so. The question is 
whether, since the conveyance would, as to 
creditoi"s, be void as to the merchandise, by 
reason of the power of disposition which it 
may be inferred it was understood should be 
retained by the grantor, It is therefore void 
as to the fixtures, which It is equally clear 
it was undei-stood should not be sold by the 
gmntor. It Is claimed that if the instrument 
is void In Dart, it is for that reason neces- 
sarily void in toto. Outside of Missouri, the 
decisions on the point (perhaps somewhat in- 
fluenced by peculiar statutory provisions) are 
conflicting. That such a deed, if void in part, 
is void altogether, is asserted in the foUoAv- 
Ing cases. Russell v. Winne,' 37. N. Y. 591; 
In re BmTows [Case No. 2,204]; Horton v. 
Williams, 21 Minn. 187. But in the follow- 
ing cases the contrary is held: Bamet v. 
Fergus, 51 111. 352; In re Kahley [Case No. 
7,593]. 

I have carefully examined the following 
cases, decided by the supreme court of Mis- 
souri, touching this point. State v. Tasker, 
31 Mo. 445; State v. D'Oench, Id. 453; and 
Stanley v. Bunce, 27 Mo. 209, as explained 
in its facts by Napton, J., in State v. Tasker, 
31 Mo. 448; and Howell v. Bell, 29 Mo. 137, 
as also explained in State v. Tasker, 31 Mo. 
449. I am entirely satisfied that these cases 
show that when the conveyance Is not ac- 
tually fraudulent, and where the power of 
disposition is retained as to part of the prop- 
erty, and as to part it is not retained, it is 
constructively fraudulent only as to that por- 
tion of the propertj^ as to which the power 
of disposition exists. In this case the mort- 
gage was recorded, and presents no ques- 
tion as to the rights of creditors in cases 
where no record of the instrument was made, 
as contemplated by other sections of the stat- 
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ute concerning fraudulent conveyances. It 
is the duty of this court to follow the con- 
struction which has been put upon the stat- 
ute by the supreme court of Missouri. Af- 
fiimed. 

See In re "Werner [Case No. 17,416]. 



Case No. 7,840. 

KIRKBRIDE v. LAFAYETTE COUNTY. 

[9 Chi. Leg. News, 94.] 

Circuit Court, W. D. Missouri. Nov., 1876.1 

The Towxship Railroad Act~Subsckiftions on 
Beii.vlf of Townships Void — Bonds in Hands 
or Innocent Holders — Location of Boad — 
DuTi- of Innocent Holders — Act Unconsti- 
tutional. 

1. Under the decision of the supreme court of 
tlie United States, all subscriptions made by 
counties for and on behalf of townships are 
void. 

2. The township act requires the road to run 
"into, through, or near such township," and un- 
less it does so run, there would, even if the law 
was constitutional, be no authority in the town- 
ship to subscribe, and innocent holders of bonds 
purchased for a valuable consideration, were 
bound to see that they were issued to a road 
which ran "into, through or near such township." 

3. The supreme court of the United States hav- 
ing declared the act unconstitutional, because it 
provided that a subscription should be made if 
two-thirds of the voters voting should vote in fa- 
vor of it, while the constitution required two- 
tliirds of all the voters of the township. Meld, the 
fact that the officers have certified that two- 
thirds of all the voters of the township have voted 
in favor of the subscription, does not validate the 
act. 

[This was an action by Jonathan Kirk- 
bride to enforce the payment of certain in- 
terest coupons on bonds, issued by the county 
of Lafayette.] 

Bwing & Smith, for plaintiff. 
Rathbum & Gi-aves, for defendant 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

KREKEL, District Judge. Plaintiff sues 
on coupons detached from Lafayette county 
bonds. It appeal's that in May, 1868, twenty- 
five tax-payers of Lexington township, in 
said county, petitioned the county court to 
order an election of the qualified voters of 
the township to determine whether a sub- 
scription of $75,000 should be made to the 
capital stock of the St. Louis and St. Joseph 
Railroad, a corporation which before that 
time had been organized under the general 
laws of the state; that an election was held 
and 330 votes cast for the subscription, and 
16 against it; that the county court on re- 
turn thereof, "being satisfied that two-thirds 
of the qualified votere of said township, who 
voted at said election, did vote in favor of 
said subscription, and this court being fur- 
ther satisfied from the certificate of said 
clerk, and otherwise, that two-thirds of the 

1 [Reversed in 108 U. S. 208, 2 Sup. CL SOL] 



qualified voters of said township ha%e given 
their assent thereto," on the 7th day of July, 
1868, subscribed stock to the amount set out 
in the tax-paj^ers' petition and on the con- 
ditions therein specified, the court appointing 
Judge Scholfield, the presiding justice to 
make the subscription, which he reports to 
have done on the 8th day of July following; 
that $37,000 of said bonds were delivered to 
the railroad company on the 2d of Novem- 
ber, 1868; that on the 2d day of March, 1869, 
the court appointed one Letton, agent of the 
county, "to cast the vote of the county and rep- 
resent her interest in the St. Louis & St, Jo. 
Railroad Company, and to receive the bonds 
of said county when issued, and hold the 
same until said company comply with the 
conditions of their contract;" that the bal- 
ance of said bonds were issued on the 18th 
day of March, 1869, and delivered to agent 
Letton. 

It further appears from the evidence that 
the St. Louis and St. Joseph Railroad Com- 
pany was organized on Jan. 8, ISGS, for the 
purpose of building a railroad from Rich- 
mond, in Ray county, by way of Plattsburg 
to St. Joseph, in Buchanan county; that Rich- 
mond is nine miles from Lexington township, 
and on the opposite side of the Missouri riv- 
er; that another corporation known as the 
St. Louis and St. Joseph Railroad Company, 
Southern Division, was organized under the 
general laws of the state on the lOth day of 
August, 1868, to construct a railroad from 
Richmond to a point on the bank of the ilis- 
souri river opposite Lexington, which road 
was so constructed, and is now in operation. 
The bonds are issued by, and in the name 
of, the county of Lafaj'ette, promising to pay 
the St. Louis and St. Joseph Railroad Com- 
pany or bearer, reciting that they are issued 
under and pursuant to an order of the county 
court of Lafayette county, by authority of 
an act of the general assembly of the state of 
Missouri, approved March 23, 1868, entitled 
"An act to facilitate the construction of rail- 
roads in the state of Missouri," and author- 
ized by a vote of the people, taken May 23, 
1868. Whatever may have been the power 
of the county of Lafayette to subscribe stock 
under the general railroad law, and the con- 
stitution of Missouri in a railroad outside of, 
and not touching the county, is unnecessaiy 
to determine, for the bonds from which the 
coupons sued on have been detached, upon 
their face show that they were issued under 
the act of 23d March, 1868, known in Jlis- 
souri as the "Township Railroad Act." The 
question is, had the county for, and on the 
account of a township the power under the 
act last named to subscribe stock and issue 
bonds in payment? The section of the town- 
ship act under which the tax-payers applied 
for the vote to be. taken provides that "when- 
ever twenty-five persons, tax-payers and resi- 
dents, in any municipal township for election 
purposes, in any county in this state, shall 
petition the county court of such county, set- 
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ting forth their desire, as a township, to -suh- 
scribe to the capital stock of any railroad 
company in this state, building or proposing 
to build a railroad into, through, or near such 
township, and stating the amount of such 
subscription, and the terms and conditions on 
which they desire such subscription shall be 
made, it shall be the duty of the county 
court, as soon as may be thereafter, to order 
an election to be held in such township, to 
determine if such subscription shall be made; 
which election shall be conducted and re- 
turns made in accordance with the law con- 
trolling general and special elections; and if 
it shall appear, from the returns of such elec- 
tion, that no less than two-thirds of the qual- 
ified voters of such township voting at such 
election are in favor of such subscription, it 
shall be the duty of the county court to 
make such subscription in behalf of such 
township," 

It will be observed that under the provi- 
sion of this law, the railroad to which a 
subscription is authorized to be made, must 
be "building or proposing to build a railroad 
into, through or near such township." The 
starting point of the raiU'oad to which the 
subscription was made is from Richmond, on 
the opposite side of the Missouri riva% nine 
miles away from the nearest point of Lexing- 
ton township or county. The corporation or- 
ganized to build that road, so far as the ar- 
ticles of association are concerned, never con- 
templated building their road into, through 
or near Lexington township. Lexington 
township could therefore have no interest in 
subscribing to this road. It could derive no 
benefit from this road which it did not al- 
ready possess through the North Missouri 
railroad, unless it be an indirect connection 
with St, Joseph, too remote an object to be 
taken into account In this it differa from 
the case [Von Hoxtrup v. Madison City] 
1 "Wall. [68 U. S.] 291, cited by plaintifiE's 
counsel, the object as viewed by the court in 
that case being to connect a distant point by 
way of a road already built But it may be 
said that the object of the subscription was 
to connect the city of Lexington, and Lexing- 
ton township through it, with the St Louis & 
St Joseph & North Missouri Railroad at 
Richmond, and there is evidence tending to 
show that to. have been the case. The peti- 
tion asking submission, the vote taken, and 
the order subscribing, were all prior to July 
8, 1868, at which time the Southern division, 
intended to make the connection, had no ex- 
istence, It having been incorporated August 
16, 1876. So that the subscription was to 
the original road, and not the Southern divi- 
sion thereof. The bonds themselves, on their 
face, show that they were issued to the St 
Louis & Lexington Railroad, and not the 
Southern division thereof. The township rail- 
" road law requires the road to run "into, 
through, or near such township," and unless 
it does so run, there seems to be no authority 
in the township to subscribe. Richmond, the 
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terminus of the St Louis & St Joseph Rail- 
road, nine miles away "from the nearest point 
to Lexington township or Lafayette county, 
with a navigable river between them, can- 
not be said to be near said township or coun- 
ty, therefore legal authority was wanting to 
make the subscription and issue the bonds. 

The supreme court of the United States 
in a late case (Harshman v Bates Go. [92 U. 
S. 569]) has called attention to the distinc- 
tion between the constitutional provision re- 
quiring "two thirds of the qualified voters 
of such county, city or town," and the provi- 
sion of the township act cited, which requires 
"two-thirds of the qualified voters of such 
township voting at such election," and inti- 
mated that for this conflict the act might be 
declared unconstitutional. In the case under 
consideration, the county court not only as- 
certained that two thirds voting at the elec- 
tion voted for the subscription, but also that 
the number voting favorably constituted two- 
thirds of the qualified voters of the town- 
ship. 

The judge delivering the opinion of the 
coiurt in the case cited, also intimates that a 
township, a mere political subdivision of a 
coimty, could not be constituted a corporate 
bodyby the legislature under the constitution 
of Missouri, which enumerates counties, ci- 
ties or towns, so as to avoid the requirements 
of the constitution regarding subscriptions. 
If this be the opinion of the supreme court it 
would seem that all subscriptions made by 
counties for and on behalf of townships 
would be void. 

The remaining question in the case under 
consideration to determine is: Whether an 
innocent holder for value is bound to ascer- 
tain at his peril whether the bond he pur- 
chases, if issued under the township act, was 
issued to a road which ran "into, through or 
near such township." It would seem to be 
his duty, as upon this the authority to sub- 
scribe and issue bonds in the payment de- 
pends. Dill. Mun. Corp. § 425; 11 Ohio, 
183. This is a legal provision and difCers 
from conditions upon which subscriptions are 
made. In the latter class of cases the issu- 
ing of the bonds has been uniformly held to 
imply that the conditions agreed upon be- 
tween the parties before their issue have been 
fulfilled or waived. For want of legal au- 
thority to issue the bonds, the coupons do 
not constitute a legal indebtedness. Judg- 
ment will therefore be rendered for defend- 
ant 

DILLON, Circuit Judge. Without express- 
ing any opinion whether there was a want 
of power to issue the bonds on the ground 
that the railroad company to which the sub- 
scription was made and the bonds issued was 
not one whose line of road was "neai"" to the 
township; or if it be not "near" the town- 
ship, whether, under the recital in the bond, 
this fact could avail to defeat a recovery by 
a bona fide holder for value, 1 concur in the 
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result on the ground that the case is con- 
trolled by Harshman v. Bates Co. [supra], 
decided by the United States supreme court, 
at the October term, 1875. The judgment of 
the court in that case held the act of Mai-eh 
23, 1868, recited in the bonds as the authority 
for their issue, unconstitutional, and this is 
the only act authorizing township bonds, like 
these here in suit, ever passed by the general 
assembly of Missouri. The circumstance in 
this case, that two-thirds of all the voters 
of the township did in fact vote for the sub- 
scription, is without legal significance, and 
cannot have the effect to validate the act of 
March 23, 1868, in respect to the matter in 
which the supreme court holds it to conflict 
with the constitutional requirement. 
Judgment for the defendant. 

[NOTE. Prom this decision the plaintiff took 
the case to the supreme court on writ of error. 
The judgment was tliere reversed in an opiaion 
by Mr. Justice Harlan. 108 U. S. 208, 2 Sup. 
Ct. 501. It was held that there was hut a sin- 
gle question involved, viz. whether there was 
legislative authority for the issue of bonds. "The 
word 'near' is relative in its signification," and 
the meaning of the word must depend upon the 
circumstances of each case. "As between the 
township and a bona fide holder for value, 
* * * the courts should acquiesce in the de- 
termination by the qualified voters and the local 
authorities that the road in question was near 
to Lexington township." Von Hoxtrup v. Madi- 
son City, 1 "Wall. (68 U. S.) 291; Myer v. Mus- 
catine, Id. 384, cited with approval.] 



Case mo. 7,841. 

KIRKENDALL v. MITCHELL. 

[3 McLean, 144.] i 

Circuit Court, D. Indiana. May Term, 1843. 

Deeds— ■VVarrantt—Covesasts of Seizis — 
Usage. 

1. In a deed of general warranty it is not nec- 
essary to use the word "warrant," if other 
words of equal import shall be used. 

2. Under a covenant to convey a certain tract 
by "a good general warranty deed, with the fee 
simple annexed," a covenant of seisen is not es- 
sential. 

[Cited in Scott v. Twiss, 4 Neb. 138.] 

3. Usage, as to the forms of deeds, cannot be 
disregarded. 



At law. 
Mr. 



appeared for plaintiff. 



Mr. Bright, for defendant. 

OPINION OF THE COURT. This action 
is brought on a bond in the penalty of ten 
thousand dollars, with a condition that on the 
payment of twenty-five hundred dollars, in 
certain instalments by the defendant, the 
plaintiff should make "a good and general 
warranty deed with the fee simple annexed" 
for a certain tract of land, containing one 
hundred and sixty acres. The defendant pray- 
ed oyer of the bond, and says, that the plain- 
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Justice.] 



tiff has not nor did at any time before the 
commencement of this suit or since, con- 
vey to said defendant or tender or offer to 
convey to him by good and general warranty 
deed, &c. The plaintiff replied that he was 
the true absolute and legal owner of the 
land when it was sold, clear of all incum- 
brances in fee simple, was in possession, &c. 
That defendant was put into possession at 
the time of the contract, and continues to oc- 
cupy the same for his own benefit, &c., free 
from all incumbrances; that before the com- 
mencement of the suit, to wit, the 1st April, 
1841, plaintiff" executed and acknowledged a 
good legal and sufficient deed of conveyance 
of general warranty in fee simple, clear of all 
incumbrances, to said defendant, and tender- 
ed it to the defendant, before the suit was 
commenced, &c. To this replication the de- 
fendant demurred. 

Two objections are taken to the deed tender- 
ed: 1, As to the warranty. 2. That it con- 
tains no covenant of seisen. The plaintiff 
was bound to make to the defendant "a good 
and general warranty deed, with the fee sim- 
ple annexed," &c. It is objected that the 
usual word "warrant" is not used in the deed. 
The grantor covenants to defend the title 
against the claim of all and every person, to 
the grantee, his heirs and assigns forever. 
Now although the covenant would have been 
more formal had the word "warrant" been in- 
troduced; yet the covenant is binding with- 
out it, the same as if the word had been used. 
The omission is no doubt chargeable to a cler- 
ical error. There is no covenant of seisen, and 
it is contended that this was essential to 
comply with the bond. That this is one of the 
covenants usually contained in a deed of fee 
simple. This covenant is nothing more than 
that the grantor is seised of the premises, and 
if he was not seised he is liable to an action 
on this covenant, at any time, without an 
eviction of the grantee. But under a general 
warranty he is not liable, until the grantee 
shall be evicted by a paramount title. If the 
grantor was seised in fact, though under a 
disseisor, it is sufficient. Bearce v. Jackson, 
4 Mass. 408. Chancellor Kent (in his 4 Comm. 
471) says "the usual pei-sonal covenants in- 
serted in a conveyance of the fee, are 1. That 
the grantor is la^wfuUy seised; 2. that he has 
good right to convey; 3. that the land is free 
from incumbrances; 4. that the grantee shall 
quietly enjoy; 5. that the grantor will war- 
rant and defend the title against all law- 
ful claims." 

The deed under consideration contains a 
covenant against incumbrances, and a general 
warranty of the title. It is-not objected, how- 
ever, that there is no covenant for quiet enjoy- 
ment, nor that the grantor has right to con- 
vey, but only that there is no covenant of 
seisen. This is a personal covenant and the 
weight of authority is, that it does not run 
with the land. Under the covenant against 
incumbrances, the grantee, before any action, 
may pay off the incumbrance, and bring his 
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actiou against the grantor. Prescott v. True- 
man, 4 Mass. 627. This question may, in some 
degree, be influenced by general usage. In 
this countL'y deeds are far less formal, even 
where the lee is conveyed, than is thought 
necessary in England. And no one can fail 
to oliserve the useless verbiage contained in 
ancient deeds. Certain technical "words, or 
their import, are essential to a conveyance in 
fee simple; and beyond these the fewer words 
used to describe the premises with certainty, 
and the intention of the parties, the better. 
The five requisites above stated, it is believ- 
ed, are rarely contained in a deed of convey- 
ance in this country; and we think they are 
not, all of them, and especially the covenant 
of seisen, necessary to constitute, a good and 
general warranty deed, with the fee simple 
annexed, in the language of the contract in 
this case. The demurrer is overiniled, and 
judgment 



Case No. 7,84S. 

In re KIBKLAND et al. 

[12 Am. Law Reg. (U. S.l 300; 6 Am. Law T. 
Eep. 324.J 

District Court, D. Maryland. May, 1873. 

Shipping — Liens fob Repairs — Remedial Stat- 
utes— Roles IN ADillKALTY. 

1. Ship carpenters have a lien for repairs made 
to a domestic vessel which may be enforced by a 
proceeding in rem. 

[Cited in Rodd v. Heartt, 21 Wall. (88 TJ. S.) 
591.] 

2. The "rules of practice," of the supreme 
court in admiralty proceedings, are merely in- 
tended to regulate the remedy, and have no re- 
lation to the question of jurisdiction. 

3. The amendment to the 12th rule, providing 
that material-men furnishing supplies or repairs 
may proceed against the ship and freight in rem, 
is applicable to all suits instituted since May, 
1872, for supplies or repairs, no matter whether 
they were furnished before or since the adoption 
of the amendment. 

4. Remedial statutes which do not impair con- 
tracts nor disturb absolute vested rights, may be 
retroactive in their effect without being 'unconsti- 
tutional. 

In admiralty. 

J. Stewart and F. J. Brown, for petition- 
el's. 
Brown & Brune, contra. 

GILES, District Judge. [The petition is 
filed In this case by Slessrs. Wellend & Buck, 
ship carpenters of this city, against the as- 
signee in bankruptcy of Kirkland, Chase & 
Co., claiming payment, as preferred credit- 
oi-s, out of the proceeds of the sales of cer- 
tain vessels belonging to the said bankrupt 
estate, for repairs made to said vessels prior 
to the decree of bankruptcy against said firm. 
The petition also included a claim for cer- 
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tain repairs made to a foreign vessel, of which 
the said bankrupt firm was the mortgagee 
in possession; but as there is no question 
raised as to the validity of this part of the 
petitioners' claim, I shall not notice it any 
further in this opinion.] i 

Three objections have been raised to the 
relief asked in this case. The first objection 
is, that it does not appear that the repairs 
were made on the credit of the vessels. There 
is no force in this objection. The repairs 
were originally charged on the books of the 
petitioners to the different vessels, and one 
of the firm swears that they were always made 
on the credit of the resp,ective vessels and on 
the orders of the master. It is true the ship 
carpenters subsequently made out a general 
account against the firm of Kirkland, Chase 
& Co., including these different repairs; but 
I am of the opinion that the cases of The 
Grapeshot and The Guy, 9 Wall. [76 U. S.] 
129 and 758, and the cases of The Lulu, Kal- 
orama and Custer, 10 Wall. [77 XT. S.] 192 
and 204, and The Patapsco, 13 WaU. [80 U. 
S.] 329, dispose of this objection. 

The next point raised by the learned coun- 
sel for the defendants is, that these being 
domestic vessels, there is no lien on them for 
those repairs which can be enforced by a 
proceeding in rem in this court. That the 
supreme court had no constitutional authority 
to give such a lien on a domestic vessel 
by its 12th rule. And as, in this state, no 
such lien existed by the state law, and none 
was given by the general maritime law, there 
can be no remedy in rem for such a claim. 
Now, if this was a question of jurisdiction, 
I should agree with the learned counsel; for 
neither congress nor the supreme court, in 
framing rules by its authority, could enlarge 
the jurisdiction of the courts of the United 
States. That jurisdiction must be found in 
the constitution or it cannot exist. For this 
principle see the learned opinion of the late 
chief justice in the case of The Genesee Chief, 
in 12 How. [53 U. S.] 443. But are not these 
rules merely rules which regulate the remedy 
and have no relation to the question of ju- 
risdiction? They have been formed by the 
supreme court in virtue of the power given 
by congress to that high tribunal by the act 
of August 23, 1842 [5 Stat. 516]. They are 
called by that court "Rules of Practice," &c. 
And in the case of The St Lawrence, 1 
Black [66 U. S.] 526, that court maintained 
the validity of these rules as rules regulating 
the process andjpracticeof the admiralty courts 
of this country. I think that authority dis- 
poses of the second objection. 

The third point raised applies to all that 
part of the repairs made by the petitionei-s 
to said vessels prior to the 6th May, 1872, the 
day on which the supi*eme court passed the 
present rule. The ordei- is as follows: 
"Amendment to the 12th Rule in Admiralty. 

1 [From 6 Am. Law T, Rep. 324.] 
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Ordered, tliat this rule be amended so as to 
read as follows: In all suits by material-men 
for supplies or repairs or other necessaries, 
the libellant may proceed against the ship 
and freight in rem or against the master or 
owner alone in personam." In the original 
i-ules framed by the supreme court it was 
provided that they should only go into opera- 
tion on the 1st of September, 1845, several 
months after their adoption by the court. In 
changing the 12th rule in 1858 it was pro- 
vided that the new rule was not to be in 
force until from and after the 1st May, 1859. 
In the case of The St. Lawrence [supra] the 
libel in rem had been filed before the change 
in the rule, and for this cause the court sus- 
tained it and decreed in favor of the libellant. 
As the rule now stands the question is, is 
it applicable to all suits instituted by materi- 
al-men for supplies or repairs, no matter when 
made, or only to cases brought to enforce the 
payment of claims for supplies, &c., furnished 
since the passage of the rule? It would ap- 
pear to me from the language of the rule 
that it embraces all suits instituted after its 
adoption. Could not the court do this? Say 
the court in the case of The St. Lawrence: 
"Yet congress may undoubtedly prescribe 
the forms and mode of proceeding in the ju- 
dicial tribunals it establishes to can-y this 
power into execution, and may authorize the 
court to proceed by attachment against the 
property, or by the arrest of the person, as 
the legislature shall deem most expedient to 
promote the purposes of justice." Now these 
rules, adopted by the court in virtue of the 
act of 1842, have all the force of a statute. 
If I am right that these rules only affect the 
practice and process of the court, then there 
could be no valid objection in applying said 
12th rule to all suits instituted after its adop- 
tion. It is said by the supreme court in 
Sturgis V. Orowninshield, 4 Wheat. [17 V. 
S.] 122: "The distinction between the obli- 
gation of the contract and the remedj^ given 
by the legislature to enforce it has been taken 
at the bar, and exists in the nature of things." 
This principle is again recognised by the 
court in the case of Mason v. HaHe, 12 Wheat. 
[25 U. S.] 370; and in 1 Kent, Gomm. 455, 
that learned jurist says: "A retrospective 
statute, affecting and changing vested rights, 
is very generally considered in this country 
as founded on unconstitutional principles, 
and consequently inoperative and void. But 
this docti'ine is not understood to apply to 
remedial statutes, which may be of a retro- 
spective nature, provided they do not imiKiir 
contracts or disturb absolute vested rights, 
and go only to confirm rights already exist- 
ing, and in fuiiiierance of the remedy by 
curing defects and adding to the means of 
enforcing existing obligations." This rule 
is recognised and affirmed by the supreme 
court in the case of Ross v. Duval, 13 Pet. 
[38 U. S.] 63. The same principle was as- 
serted and maintained in a very able opinion 



by the late Judge Martin in the court of ap- 
peals of this state in Grinder v. Nelson, 
Gill, 302, And a similar question arising 
in the statute of 3 & 4 Vict. e. 65. ^ 6, h-ns 
been decided by Dr. Lushington in the high 
court of admiralty of England. That statute 
enacted: "That the high court of admiralty 
shall have jurisdiction to decide all claims 
whatsoever in the nature of salvage for serv- 
ices rendered to, or damage received by, any 
ship or sea-going vessel, or in the nature of 
tonnage, or for necessaries supplied to any 
foreign ship or sea-going vessel, and to en- 
force the payment thereof," &c., &c. A pro- 
test to the jurisdiction was entered in the 
case because the supplies w<?re furnished to 
the vessel prior to the passage of the statute. 
Dr. Lushington says: "I do not find any ex- 
pression limiting the jurisdiction of the court 
to cases occurring subsequent to the period 
when the act came into opei*ation," and he 
overruled the protest. The Alexander, 1 W. 
Rob- Adm. 294. A like decision was made by 
the same leai-ned judge in the case of The 
Ironsides, 1 Lush. 458. 

I am of the opinion, therefore, that the 
new rule applies to all libels in rem by ma- 
terial-men filed after the passage of the said 
rule, whether the repairs were made before 
or after its passage. I have taken longer 
time to consider this case than I would oth- 
erwise have done, owing to the fact that upon 
the last point I find myself in opposition to 
a recent decision of Judge Blatchford, of the 
Southern district of New York, a judge of 
whose legal learning and ability I entertain 
the highest opinion. As the amount involved 
in this case is large, I hope it may be taken 
up in appeal, that I may be reviewed by the 
court above. 



Case nSTo. 7,843. 

In re KIRKLAND et al. 

[2 Hughes, 208; i 14 N. B. R. 139.] 

Circuit Court, D. Maryland. Jan. 9, 1875. 

Customs Duties — Piiioritt. 

If a party purchases an imported article, duty 
free, and is subsequently compelled to pay the 
duty in order to get possession of the article, ho 
is entitled to be subrogated to the priority of tlie 
United States. 

[Appeal from the district court of the 
United States for the district of Maryland.] 

On the 7th day of September, 1872, D. J. 
Foley, Bro. & Co. purchased from the bank- 
rupts one hundred and forty-five hogsheads 
of sugar imported by them from St. John's, 
Porto Rico, in the Mary H. Stockholm, and 
then in the custody of the United States in 
bond, paying therefor the full market price 
and value of the sugar as if duty paid, the 



1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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bankrupts contracting and engaging on their 
part to pay the duty so that the sugar 
might he taken out of bond by the purchas- 
ers, discharged of all claims of the "United 
States. The bankrupts paid the duty upon 
twenty hogsheads of the sugar, amounting 
to five hundred and seventy-one dollars and 
fifty cents in gold, leaving due and unpaid 
the sum of three thousand three hundred 
and seventy-four dollars and thirty-nine 
cents in gold, and then failed. On the 21st 
of September, 1872, the purchasers bought 
gold at a premium of thirteen and seven- 
eighths, and paid this balance. The pm*- 
chasers at that time were indebted to the 
bankrupts for a balance of the purchase- 
money of the sugar in the sum of seven 
hundred and fifty-seven dollars and three 
cents, and for storage in the sum of two 
hundred and thirty-eight dollars and sev- 
enty-three cents. When these sums were 
deducted from the amount paid by them 
for duty on the sugar, their claim against 
the bankrupts was reduced to two thousand 
eight hundred and forty-sis dollars and 
eighty-two cents. When the sugar was en- 
tered for warehousing the bankrupts gave 
a bond to the United States, with John 0. 
Bridges and W. D. Schurtz as sureties. 
When the duty was paid by the purchasers, 
the sureties had both failed, but their es- 
tates were largely in excess of the duty so 
paid by the purchasers. Kirkland, Chase & 
Co. subsequently became bankrupts, and the 
purchasers proved their claim and then filed 
a petition in the district court, claiming that 
by the enforced payment of the duty they 
became subrogated and substituted to the 
priority of the United States, and were en- 
titled to stand in the stead of the sureties 
and with their rights as well as in the 
stead of the government, and praying that 
the assignees might be directed to pay the 
claim with the same priority as if the duties 
were still due and payable to the United 
States, instead of being paid by them. The 
assignees answered the petition, and the 
district court on hearing, directed that they 
should pay to the purchasers the sum of two 
thousand eight hundred and forty-sis dol- 
lars and eighty-two cents, with interest 
thereon at sis per cent, from September 
21st, 1872, and the cost of the proceeding. 
The assignees thereupon took the case to 
the circuit court 

Brown & Brune, for assignees. 
Wallis & Thomas, for petitioners. 

BOND, Circuit Judge. The order of the 
district court is hereby affirmed, and the as- 
signees are directed to pay to the petition- 
ers the sum of two thousand eight hundred 
and forty-sis dollars and eighty-two cents 
with interest thereon, at sis per cent, from 
the iSlst day of September, 1872, together 
with the cost of the proceeding in the dis- 
trict court and of this appeal. 
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In re KIRKLAND et al. 

[14 N. B. R. 157; i 22 Int Rev. Rec. 273; 8 
Chi. Leg. News, 410; 23 Pittsb. Leg. J. 207.] 

District Court, D, Maryland. March 10, 1876. 
Customs Duties— Priokity—Subrogatios. 
A party who purchased an imported article 
duty free, and was compelled to pay the duty in 
order to get possession thereof, is entitled to pri- 
ority, although he has proved his claim as unse- 
cured. 

At various times during the year 1872 
William Bayne & Co. purchased sugar in 
bond from the bankrupts, amounting in the 
aggregate to one hundred and eighty hogs- 
heads, duty free. In payment for this they 
gave notes to the bankrupts to the amount 
of fifty thousand dollars, which were indors- 
ed by the bankrupts and passed for value 
to bona fide holders. The bankmpts paid 
duty on the sugar from time to time until 
their failure, when a balance still remained 
unpaid. On the 5th day of October, 1872, 
the purchasers paid four thousand eight hun- 
dred and nineteen dollars and forty-sis cents, 
to purchase four thousand two hundred and 
twenty-seven dollars and sisty cents in gold 
in order to pay duties, and on the 2d day 
of December, 1872, their trustees paid one 
thousand and sisty-seven dollars and nine- 
teen cents, to purchase nine hundred and 
forty-four dollars and forty-two cents in gold 
in order to pay duties. The proceedings in 
bankruptcy in this case were commenced on 
the 7th day of October, 1872. Wm. Bayne 
«& Co. also failed, and on the 15th day of 
October, 1872, made an assignment for the 
benefit of creditors to Andrew Reid, James 
Hooper, Jr., and P. S. Chappel. Including 
the claim for duties, there was due from 
the bankrapts to Wm. Bayne & Co. the sum 
of twenty-three thousand five hundred and 
eighteen dollars and twenty-three cents. On 
the 25th day of October, 1872, the trustees 
proved this claim. The holders of the notes 
given for the sugar, having received a divi- 
dend from the estate of Wm. Bayne & Co. 
of fifty-five per cent, also proved for the 
balance against the bankrupts, who were 
the indorsers. The assignees contested the 
claim of the trustees of Wm. Bayne & Co., 
on the ground that they had a right to set 
off such dividends as they might be com- 
pelled to pay to the holders of the notes. 
This controversy was referred to an arbi- 
trator, who, on the 6th day of August, 1873, 
awarded "that the trustees of Wm. Bayne 
& Co. are entitled to a dividend from the 
estate of Kirkland, Chase & Co., upon the 
claim of twenty-three thousand five hundred 
and eighteen dollars and twenty-three cents, 
equally with the other creditors of that es- 
tate, and that Kirkland, Chase & Co. can- 
not set up the matter of the dividends they 
may have to pay the holders of the notes as 



1 [Reprinted from 14 N. B. R. 157, by permis- 
sion.] 
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any bar to the present allowance." After 
this the trustees received dividends on the 
claim from time to time, the amount re- 
ceived on the money paid out for duties 
being eight hundred and seventy-eight dol- 
lars and sixty-seven cents. When the trus- 
tees proved their claim they were not aware 
of their right to a priority, but soon after- 
ward they were aware that D. J. Foley, 
Bro. & Co. had filed a petition claiming such 
a right on their claim. In June, 1S75, after 
the decision of the circuit court on that peti- 
tion [Case No. 7,843], the trustees notified 
the assignees of their claim to priority. It 
was conceded that the assignees had funds 
sufficient to pay the claim, if it were al- 
lowed. When the sugar was entered at the 
warehouse, the bankrupts gave a bond with 
John C. Bridges and Wm. D. Shurtz as sure- 
ties. The sureties also failed, but their es- 
tates at the time of the payment of the du- 
ties were amply sufficient to pay the claims 
of the United States. Andrew Reid, sole 
sm-viving trustee, on the 20th day of Octo- 
ber, 1875, filed a petition claiming priority 
for the sum of five thousand and seven dol- 
lars and ninety-eight cents, being the bal- 
ance of the money paid for duty. The as- 
signee filed an answer, setting up the award, 
the proof of the claim, the laches of the 
petitioner, and the statute of limitations of 
two years. 

Wallis & Thomas, for petitioner. 
Brown & Brune, for assignees. 

GILES, District Judge. Let an order be 
entered that the assignees pay to Andrew 
Reid, out of the money now in then- hands, 
the sum of five thousand and seven dollars 
and ninety-eight cents, with interest from 
October 20th, 1872, and the costs of this pro- 
ceeding. 
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KIRKLAND v. The FAME. 

[N. Y. Times. Dee. 25, 1861.] 

District Court, S. D. New York. Dec, 1861. 

Bills of Labixg— "Peril of the Sea"— Damage 
BY Rats — Liability of Carriers. 

[1. Damage by rats is not a "peril of seas and 
navigation" within the clause of a bill of lading 
exempting the carrier from liability for such 
perils.] 

[Cited in The Isabella, Case No. 7,099; The 
Carlotta, Id. 2,413.] 

[2. In a voyage from a port known bv the 
master to be infested with rats, the keeping of 
cats on board is not a snflicient exercise of dili- 
gence to excuse the carrier , from liability for 
damage from that cause.] 

[This was a libel by Kirkland against the 
bark Fame for damage to cargo.] 
Benedict, Burr & Benedict, for libelants. 
Burrill, Davison & Burrill, for claimant 

SHIPMAN, District Judge. This libel 
seeks to recover damages for injuries to a 



cargo of coffee transported in the bark Fame 
from Rio Janeiro to the port of New York. 
From the evidence before the court it ap- 
pears that the cargo was considembly dam- 
aged on the passage. The answer alleges 
that this damage occurred, not from any 
cause for which the bark or her ownei-s are 
responsible, but solely from "the dangers 
and accidents of the seas and navigation," in 
which terms the exception in the bill of lad- 
ing exempts the carriers from all liability. 
It is clear from the evidence that a portion 
of the injmy was caused by i-ats gnawing 
the packages. This fact was anticipated by 
the answer, and the latter alleges that due 
care was exercised, two cats being kept on 
board from the time the coffee was laden 
at Rio until it was discharged at New York. 
The claimants insist that having e-xercised 
due care and diligence, the injuiy by rats 
is within the exceptions of the bill of lading, 
and is to be deemed one of the "dangers or 
accidents of the seas and navigation." On 
the other hand, the libelants maintain, as 
a matter of law, that damage to a cargo by 
being gnawed by rats is not a peril of the 
sea within the meaning of that term or 
terms used in the bill of lading; and that 
therefore, the claimants cannot exempt them- 
selves from liability by showing that they 
took certain precautions to prevent it This 
question of the liability of shipownei-s for 
damage done to a cargo by rats has been 
the subject of repeated decisions by courts, 
and has been often discussed by elementaiy 
writers. Opinions have not been uniform in 
regard to what should be the rule. 

The oldest case which has been generally 
relied on at all is that of Dale v. Hall, 1 
Wils. 281. That was an action in the king's 
bench on a contract to carry. Mr. Justice 
Burnett, on the trial, admitted evidence to 
show that rats had gnawed a hole through 
the bottom of the vessel, by reason of which 
the damage occurred. A verdict was given 
for the defendant, and, on a motion for a new 
ti-ial the verdict was set aside (see chapter 
1), remarking that" the ruling below was 
clearly wrong. In this the whole court con- 
curred. By the report of the case it appears 
that the judge who ti-ied the case was in 
doubt as to the admissibility of the evidence. 
The case was decided in 1750. In the case 
of Hunter v. Potts, 4 Camp. 203, decided in 
1815, Lord EUenborough held, in a nisi prius 
trial, that a loss arising from the rats eat- 
ing holes in the ship's bottom was not with- 
in the perils insured against in a common 
form of a policy of insurance. Of course 
he held it not a peril of the seas. But a 
very recent English case— Laveroni v. Drury, 
16 Eng. Law & Eq. 510— fully sustains the 
claim of the libelants in this case. It was 
there held that a cargo of cheese having been 
damaged by rats, the injury could not be at- 
tributed to a peril of the seas; that it was 
a kind of destruction not peculiar to the sea 
or navigation, or arising directly from it. 



[14 Fed. Cas. page 681] 

but one to which such a commodity as cheese 
is equally liable in a warehouse on land as in 
a ship at sea. The court held that the pres- 
ence of cats on board, as is alleged in the 
present answer, was no defence. It is true 
that Judge Story states that the continental 
writer's on maritime law maintain a dif- 
ferent doctrine, although he says the Eng- 
lish law holds the ship liable. But I do not 
understand him as indorsing the doctrine of 
the foreign writers, although he does not 
expressly dissent from it. In this country 
there are two eases which are in conflict 
with the English rule. Garrigues v. Coxe, 
1 Bin. 592, and Aymar v. Astor, 6 'Cow. 2G6. 
Of the former case, Angell, in his work of 
Law of Carriers, remarks: "But this has 
been considered and pronounced to be the 
only case contrary to the English law." As 
to the case of Aymar v. Astor, the reasoning 
of the court on this point does not appear to 
be wholly consistent with either docti-ine, 
and consequently is sometimes cited as sup- 
poiting the English rule, and sometimes as 
in conflict with it The learned counsel for 
the libelants, in the case now under con- 
sideration, has cited it in support of his 
claim; but I agree with the counsel for the 
claimants, that it has no such effect. On 
the trial in the court below, the judge char- 
ged the jury that damage by rats was not 
a peril of the sea, and therefore not within 
that exception in the bill of lading. To this 
part of the charge exception was taken, and 
on the hearing on the writ of error judgment 
was reversed. Savage, C. J., said, in giving 
the opinion of the court,— and in this part 
of his opinion the whole court concurred: 
"The true question to be submitted to the 
jury was whether the master had used or- 
dinai-y care and diligence in carrying the 
goods in question. Whether a cat is suf- 
ficient precaution igainst rats, or whether 
smoking the vessel is . the proper or more 
efficacious remedy against this evil, is a prop- 
er consideration for the jury." This view 
of the court must have proceeded upon the 
idea that damage by rats was a peril of the 
sea, against which the masters and owners 
were not obliged to secure the cargo at all 
hazards, and therefore came within the ex- 
ceptions of the bill of lading. This of course 
would let in the proof, and if the fact 
that ordinary care and diligence were used 
was proved, it would excuse the ship. Of 
course, too, without this care and diligence, 
the extremest perils of the sea could not ex- 
cuse a loss. If a ship were destroyed by a 
tornado or engulphed by the Maelstrom, un- 
less ordinary diligence to prevent it were 
shown, the loss would not be a peril of the 
sea witliin the meaning of the law. The re- 
sult to which the court came in this case of 
Aymar v. Astor was a logical deduction 
from the principle which they assumed that 
the master of the vessel was "not responsible 
like a common carrier for all losses, except 
they happened by the act of God or the ene- 
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3nies of the country." I understand that this 
principle has been distinctly overruled. 
Sewall V. Allen, 2 Wend. 327; Ang. Carr. 
§§ SO, 170, note; Greenl. Ov. Cas. (Rev. Ed. 
1836) p.- 23. 

After a careful examination of the au- 
thorities, I am inclined to adopt the opinion 
of Chancellor Kent, who, after remarking 
tliat it was a "vexed question, upon which 
the authorities are much divided," says: 
"The better opinion would, however, seem 
to be that the insurer is not liable for this 
sort of damage, because it arises from the 
negligence of the common carrier, and -it 
may be prevented by due care, and is with- 
in the control of human prudence and ca- 
pacity." 3 Kent, Comm. 300, 301. This con- 
clusion has since been strengthened by the 
case of Laveroni v. Drury, already cited. 
But whatever may be the conclusion war- 
ranted by the authorities, I do not think the 
master of the B'ame has proven due diligence 
on his part. The witnesses offered by the 
claimants, consisting of sevei-al shipmasters 
who carry similar cargoes from Rio, state 
that it is a very bad port for rats. The mas- 
ter of the Fame himself testifies that it is 
the woi-st port for rats that he has ever 
visited, and that he always has more or less 
on board. Yet he admits that he did not 
use the sufficient precaution of fumigating 
his vessel. Knowing the danger as he ad- 
mits he did, I think common prudence would 
have led to the use of eveiy known means of 
ridding the vessel of the vermin. Let a de- 
cree be entered for the libelants, with an 
order of reference; and let the commissioner, 
in his report, carefully distinguish the vari- 
ous kinds of damage to a cargo, and the 
cause of that damage. 



Case IJJo. 7,846. 

KIRKPATRICK et al. v. AMERICAN 
STEAMSHIP CO. 

[2 Wkly. Notes Cas. 308.] 

District Court, E. D. Pennsylvania. Nov. 5, 
1875. 

Carriers— Bill op Lading— Failure to Ship ok 
Indicated Vessel — Insurers. 

Construction of clause providing for shipment, 
if prevented from any cause, on a succeeding ves- 
sel of the same line. 

Sur libel and answer. The libel set forth 
that the libellants [Kirkpatrick, Kinsey & 
Co.], being desirous of shipping sixty-two 
rolls of leather to consignees in Liverpool, 
on the 30th June, 1875, delivered to respond- 
ent's at their wharf, in Philadelphia, the said 
goods, and requested them to forward the 
same by the steamship Indiana, a vessel of 
respondents' line, then freighting for a voy- 
age from Philadelphia to Liverpool, and ad- 
vertised to sail Jply 1, 1875. Respondents, 
having agreed to transport the goods as re- 
quested, gave to libellants a bill of lading, 
but, instead of shipping the leather on board 
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the Indiana, withheld it until the following 
week, without the knowledge of libellants, 
and then put it on board the Abbotsford, 
another vessel of their line, which set sail 
for Livei*pool on July S. The Abbotsford 
was lost at sea in a fog off Wylfa Head on 
the "Welsh coast, together with all the cargo, 
including the leather belonging to the libel- 
lants. The answer admitted the facts of 
the contract with the libellants, the ship- 
ment of the goods on the Abbotsford, and 
the loss of that steamer and her cargo, and 
set up in defence a stipulation in the bill of 
lading delivered to the libellants, which read 
as follows: "In case the whole or any part 
of the goods specified herein be prevented 
by any cause from going in said ship, the 
ship-owner is only bound to forward them 
by succeeding ships of this line." The an- 
swer then averred that the steamship In- 
diana completed her full cargo without be- 
ing able to take on board the articles in- 
tended to be shipped by libellants, and that 
in consequence thereof, and under the terms 
set forth in the contract, the libellants' goods 
were forwarded by the next succeeding ves- 
sel of the same line, viz., the steamship Ab- 
botsford. 

Jlr. Coulston, for libellants. 

The bill of lading being an absolute con- 
tract to ship the goods by the Indiana, any 
shipment upon another vessel without notice 
to libellants is a violation of the contract by 
respondents, and renders them liable as in- 
surers against all loss from whatever cause. 
Bazin v. Steamship Co. [Case No. 1,152]. 

CADWALADER, District Judge. That case 
is clearly distinguishable. There the bill 
of lading read, ". . . Failing shipment by 
her, then by the first steamship sailing after 
that date," and the respondents shipped by 
a vessel which sailed a week before the 
time provided for the sailing of the ship by 
which the goods were originally to have 
been carried. To defend successfully under 
the stipulation, respondents should aver that 
they were prevented from carrying the goods 
upon the Indiana by some suflicient cause of 
which the libellants were notified. Other- 
wise any insurance obtained by the owners 
upon the goods as shipped by the Indiana 
could have been vitiated by the transporta- 
tion in a different vessel. 

M. P. Henry, for respondents. 

There can be no doubt as to the interpre- 
tation of this clause of the bill of lading, 
and under it the action of the company was 
entirely justifiable. 

CADWALADER, District Judge. Does not 
the exception in the bill of lading refer to 
eases where for some reason transshipment 
becomes necessary after the goods have been 
originally loaded, so as to authorize the car- 
rier to transship to a subsequent vessel of 
tlie same line, instead of sending by the first 
vessel? The averments of the answer come 
within the words "any cause" in the stipu- 
lation. The clause is beneficial to the ship- 



per, as it enables him to obtain the advan- 
tage of a bill of lading which he can draw 
against immediately upon his delivery of 
the goods to the carrier, which would other- 
wise be impracticable. 

CADWALADER, District Judge. This case 
was argued upon libel and answer, and, hav- 
ing been considered, the i-espondents are al- 
lowed, if so advised, to amend their answer. 
If it shall not be amended before the next 
stated session of the court on the 12th in- 
stant, a decree will be entered by the clerk 
for libellants. In giving leave to amend, 
the court will not be understood as intimat- 
ing that the present answer does not suffi- 
ciently and properly raise the true question to 
be decided between the parties. 

Nov. 12. The respondents having declined 
to amend, decree for libellants. 

And afterwards, on Dec. 21, 1875, the 
amount due the libellants was assessed at 
$1,945.45, with costs. 



Case No, 7,847. 

KIRKPATRICK v- BALTIMORE & O. R. 
CO. 

[24 Pittsb. Leg. J. 51; 9 Chi. Leg. News, 50; 
1 Oin. Law Bui. 266.] 

Circuit Court, S. D. Ohio. 1876. 

Motion to Suppress Defositioss. 

1. As a general rule, judicial acts cannot be 
performed on Sunday. 

2. The adjournment of taking of depositions 
from Saturday to Sunday, and from Sunday to 
Monday, is illegal, and depositions taken on Mon- 
day, upon such adjournment, cannot be read at 
the trial of the cause. 

[This was a suit by James M, Kirkpatrick 
against the Baltimore & Ohio Railroad Com- 
pany.] 

Smyth, Follett & Cochran, for plaintiff. 
Hoadly, Johnston & Colsten, for defendant. 

SWING, District Judge. On the 2d day of 
February, 1876, the defendant served upon the 
plaintiff, notice that it would take the dep- 
ositions of T. L. McEwen and G. W. Pollock 
and othei-s, at the sitting room of the West 
House Hotel, in city of Sandusky, Erie coun- 
ty, Ohio, on Saturday, the 5th day of Feb- 
ruary, 1876, between the hours of 8 o'clock 
a, m. and 6 o'clock p. m., and to continue 
from day to day, between the same hours, till 
completed. On Saturday, the 5th day of Feb- 
ruary, the defendant and the plaintiff, by 
their attorneys, appeared at the place named 
in the notice, before Waller W. Bowen, a 
notary public, and the defendant offered as a 
witness A. W. Powers, who was sworn and 
asked his age and residence, of his acquaint- 
ance with the plaintiff, and if he was upon 
the train when the accident occurred; he an- 
swered he did not know the plaintiff, and was 
not upon the train. No cross examination of 
this witness was had, and the further taking 
of the depositions was continued to the next 
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day (Sunday), February 6th, 10 o'clock a. 
m. On Sunday the 6th, at the hour of ad- 
journment, W. L. Hager was sworn and ex- 
amined as a witness, but bad neither knowl- 
edge of the parties, or of the controversy, no 
cross examination was had, nor was any per- 
son present representing the plaintiff. After 
the examination of this witness, the further 
taking of depositions was adjourned to Mon- 
day, February 7th, when the depositions of 
three witnesses, bearing upon the matters in 
issue, were taken. No cross examination of 
these witnesses was had, nor was any person 
representing the plaintiff present. 

The plaintiff moves the com-t to suppress the 
depositions. The motion is based upon two 
grounds: 1. That in law no depositions were 
taken on the day specified in the notice, and 
therefore no adjournment could be had. 2. 
If depositions were taken, so that an adjourn- 
ment could have been legally made, that the 
adjournment from Saturday to Sunday, and 
from Sunday to Monday, was not legal. 

The first gi'ound of objection rests upon the 
assumption that the witness J. B. Bowers 
was called upon by the deiendant, with the 
full knowledge that he knew nothing of the 
matter in controversy, and for the sole pm-- 
pose of coming within the letter of the notice. 
If this were so, whether it would be illegal 
or not, is not necessary for ns to decide, as 
the view we have taken of the other ground 
disposes of the motion. "We may however re- 
mark that the practice is a general one, and 
in most of cases works no injm-y, but it is 
one which, if permitted, should not be en- 
couraged. 

Upon the second ground of the motion, I en- 
tertain no doubt. Says Judge Hopkins in Re 
"Worthington [Case No. 18,052]: "Sunday at 
common law was regarded as dies non ju- 
ridicus. In Bedoe v. Alpe, W. Jones, 156, the 
court says that Sunday was not a dies ju- 
ridicus for the awarding of any process nor 
for entering any judgment of record. Van 
Vechten v. Paddock, 12 Johns. 178." And no 
distinction was recognized between ministerial 
and judicial acts. Hoyle v. Cornwallis, 1 
Sti-ange, 387; 2 Inst 264. 

In the case of Johnson v. People, 31 111. 469, 
tlie court laid down the genei-al proposition, 
that judicial acts cannot be performed on 
Sunday, but they held in that case that a re- 
cognizance taken by a magistrate on Sun- 
day was good, for the reason that it was nec- 
essary to secure the public peace or safety. 
And the same general doctrine is recognized 
by the same court in the recent case of 
Langaber v. Railroad Co., 6 Chi. Leg. News, 
180, but they held that an injunction to 
prevent a great wrong and an irreparable in- 
jury, might be issued upon Sunday: and we 
might refer to numerous authorities in which 
the genei-al doctrine is recognized, and the 
exceptions placed uppn the necessities of the 
case, or upon some "statutory provision. No 
such necessity existed hi this case; there was 
nothing in the condition of the parties or the 
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witnesses that made it necessary that they 
should proceed on Sunday; neither" was there 
anytliing in the law which required an ad- 
journment from Saturday to Sunday, and from 
that day to Monday, to save the notice; an 
adjournment from Saturday to Monday, would 
have secured this object. Neither is there any- 
thing in the statutes of Ohio, which would 
seem to favor the legality of such acts. The 
statute makes it an offence to be found at 
common labor on Sunday, excepting from its 
operation works of necessity and charity only. 
This as already shown was not a work of ne- 
cessity, and certainly in no just sense can it 
be classed as a work of charity. Looking at 
the question solely in a legal point of view 
we are of the opinion that the action of the 
notaiT in adjom-ning the taking of the dep- 
ositions to Sunday, and his adjournment from 
Sunday to Monday, was without authority of 
law, and this opinion does not conti-avene the 
authority of Stapleton v. Reynolds, 1 Gin. 
Law Bui. 249, and the other cases referred to. 
The motion to suppress is therefore sustained. 



KIRKPATRICK (CAMPBELL v.). See Case 
No. 2,363. ^^^ 

Case ISTo. 7,848. 

KIRKPATRICK et al. v. GIBSON. 

[2 Brock. 388.] i 

Circuit Court, Virginia.2 Nov. Term, 1828. 

Administkators— Refunding Bosds— Re-bnact- 
siENT OF English Statutes— Effect of. 

1. The amount of the security which the act of 
assembly of Virginia, adopting the provision of 
the 28 and 29, c. 2, authorizes an administrator 
to take, before he makes distribution of his in- 
testate's estate, conditioned "to refund due pro- 
portions of any debts or demands, which may 
afterwards appear against the intestate, and the 
costs attending the recovery of such debts, is 
within the sound discretion of the court, and need 
not cover the whole amount distributed. This 
discretion extends, it seems, to executors, though 
not specially named in the act. 

2. AVhere a British statute is re-enacted in this 
country, it is reasonable to suppose that the legis- 
lature designed to adopt, as well the settled con- 
struction which had been given to the act by the 
British courts, as the act itself. 

[Cited in The Devonshire, 13 Fed. 43.] 
[Cited in Com. v. Hartnett, 3 Gray, 451.] 

At law. 

MARSHALL, Circuit Justice. G^he mate- 
rial question in this cause is, the amount of 
security which the plaintiffs, who are legatees 
in the will of J. Gibson, deceased, ought, on 
receiving their legacies, to give to the de- 
fendants, his executors, as an indemnity 
against the claims of such creditors, as may 
hereafter appear. The counsel for the plain- 
tiffs insist, that the amount of this security 
is within the discretion of the court, and is 
to be regulated by the circumstances of the 



1 [Reported by John "W. Brockenbrough, Esq.] 

2 [District not given.] 
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■case. The counsel for the defenaants con- 
tends, that the security ought to cover the 
■svhole sum paid, and that any less sum would 
not be an indemnity. The act of assembly, 
which is considered as regulating this sub- 
ject, is in these words: "nor shall an admin- 
istrator be compelled to make distribution at 
any time, until bond and security be given 
by the persons entitled to distribution, to re- 
fund due proportions of any debts, or de- 
mauds, which may afterwards appear against 
the intestate, and the costs attending the re- 
covery of such debts." 1 Rev. Code 1819, c. 
104, p. 389, § 58. The act of parliament, of 
the 28 and 29, c. 2, contains the same provi- 
sion. In England, the rule is settled, that the 
amount of the security to be demanded by 
the executor, is to be regulated by the sound 
discretion of the court. I have not seen any 
case declaring that a different rule is ap- 
plicable to administi-ators. It is contended, 
that the court of appeals has construed this 
act, as comprehending executors, though only 
administrators are named, and that it must 
be so expounded as to require a bond, equal 
in amount, to the sum which the distributees 
may be possibly required to refund. The 
uniform course of the courts of the United 
States is, to adopt that construction of the 
acts of a state legislature, which, the courts 
of the state have given to it. If, therefore, 
the courts of "Virginia have construed this 
law to embrace executors in its provisions, 
and to require that bond shall in every case 
be given by the legatee, to the amount of the 
legacy received, this court has only to con- 
form to those decisions. 

In the case of Clay v. Williams, 2 Munf. 
105, and Rootes v. Webb, 4 iluuf. 77, the 
court only decides, that bond and security 
is demandable by tlie executor, but it silent 
respecting the amount, and indicates no 
opinion respecting the application of the 
act of assembly to the case. In Stovall's 
Ex'rs V. Woodson, 2 Munf. 303, 304, the de- 
cree of the chancellor is declared "to be er- 
roneous in this, that the appellees are not di- 
rected to give bond and security according to 
the provisions of the act of assembly in such 
<;ase provided." I should be much better sat- 
isfied, that I understand this decree correctly, 
if it was accompanied with some explanation 
of the principle on which it was made. But 
the report neither gives us the argument of 
counsel nor the opinion of the court. We 
have simply the decision in the words quoted. 
In the construction of ancient statutes, 
courts, in search of the intent, often went ^far 
beyond the words. But in modern times, this 
practice has been a good deal restrained. 
Courts stiU construe words liberally, to reach 
that intention which the words themselves 
import, but seldom insert a description of per- 
sons omitted by the statute, because, in the 
opinion of the court, there is the same reason 
for comprehending those persons within its 
provisions, as for comprehending those who 
are actually enumerated. I should, therefore. 
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be much disposed to the opinion that the court 
of appeals rather adopted the principle of the 
act, and applied it to a case confessedly with- 
in judicial discretion, than construed the act 
to comprehend that case. It must, however, 
be admitted that the words, "according to the 
provisions of the act of assembly in such case 
provided," rather favour a different opinion. 
But be this as it may, the case of Stovall's 
Ex'rs v. Woodson is silent as to the amount 
of the security. This point was again under 
consideration of the com-t, in the case of 
Dandriclge's Adm'rs v. Armstead [unreported]. 
The propriety of requiring security was again 
asserted, and the court said, that bond and se- 
curity should be required by the chancellor, 
"to the satisfaction of the court." These 
words may imply, that the amount in which 
bond and security should be given, should be 
"to the satisfaction of the court," or merely 
that the court should be satisfied as to the 
sufficiency of the security to pay the sums in 
which the bond must necessarily be given. I 
rather suppose the first, to be the right con- 
struction. The words imply it Every court, 
taking bond with security, requires, of course, 
to be satisfied that the security is competent 
to the payment of the sum mentioned in the 
bond. The discretion which the words indi- 
cate, would seem to be something more than 
would be comprehended in the sentence, had 
they been omitted. They indicate, that dis- 
cretion respecting the sura which is, accord- 
ing to usage, exercised by a court of equity. 
I think, then, that the decisions of the court 
of appeals, taken altogether, have not adopt- 
ed a construction of our act of assembly es- 
sentially different from the construction 
which the chancellor of England had pre- 
viously given to the same statute in Eng- 
land. I am the niore inclined to this opinion, 
because it is reasonable to suppose, that where 
a British statute is re-enacted in this coun- 
try, we adopt the settled construction it has 
received, as well as the statute itself; and 
such, I believe, has been the course of every 
com-t in the Union. In this case, then, I 
think, the amount of the bond is within the 
legal discretion of the court, to be governed 
by circumstances; and that the length of 
time which has intervened, the means which 
have been used to give notice to creditors, 
and the probability of outstanding debts, are 
circumstances which ought to influence its 
opinions. If after due publication and no- 
tice, creditors will still lie by, all courts ought 
to protect the executor from any claim be- 
yond the indemnity, which" a court of com- 
petent jurisdiction has directed. 

NOTE. Prom the following extract from tlie 
decree, which was rendered in this cause, it 
would seem, that in the exercise of its sound 
discretion, the court may dispense entirely with 
refunding bonds from the legatees, in all cases 
in which the circumstances of the case would 
justify such an exercise of power. "And the 
com-t doth further order and decree that the de- 
fendant Spence," (the surviving executor of John 
Gibson) "do pay and distribute the proceeds of 
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tlie certificates for 54300, United States sis per 
cent, stock, yet undisposed of, to and among the 
several plaintiffs, according to their respective 
ri£?hts. without their giving bond, with sureties, 
to refund the same, as insisted on for the de- 
fendant Spence." It is no longer material to in- 
quire, whether the section of our law, quoted by 
the chief justice, applied by fair construction to 
executors as well as administrators, for by a 
late act, the right to require refunding bonds of 
distributees. &c. is given expressly to the execu- 
tor or executrix, administrator or administratrix, 
or other person to whom any estate shall have 
been committed for administration." Sess. Acts 
1822-23, p. 39, c. 37, § 2. 



Case M"o. 7,849. 

KIRKPATRICK v. LANGPHIEB. 

[1 Cranch, 0. C. 85.] 3 

Circuit Court, District of Columbia, April 
Term, 1802. 

Debt Suk Bond — Presumption op Payment — 
Evidence. 

The obligee's indorsement of a payment upon a 
bond is not evidence to rebut lie presumption 
of payment, unless made with the privity of the 
obligor. 

Debt, on. bond payable in 1775. The de- 
fendant relied on the length of time to 
prove payment. The suit was brought in 
April, 1801. The plaintiff [Kirkpatrick's 
executor] relies on an indorsement, dated 
December, 1781, in the handwriting of the 
testator, (who died in 1784) in these words, 
"Rec'd, 20 Dec, 1781, your account for work 
done, sixty shillings. T. K." The plaintiff 
also contended that five years during the 
war were to be deducted from the limiting 
time. 

THE COURT directed the jury that they 
may presume payment, and ought to pre- 
sume it, if they should not be satisfied that 
the indorsement was made with the privity 
of the defendant Verdict for defendant 
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Case No. 7,850. 

KIRKPATRIOK v. WHITE et al. 
[4 Wash. C. C. 595.] i 

Circuit Court, Pennsylvania. 2 April Term, 
1826. 
Equity Pleadisg — Plea to Jurisdiction. 
1. Bill in equity by A, a citizen of New Jer- 
sey, against B, and the Lehigh Coal and Navi- 
gation Company, an incorporated body. Plea to 
the jurisdiction "that four of the corporators, 
naming them, were citizens of New Jersey." 
The plea was sustained; the corporators being 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [District not given.] 
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real defendants, by their corporate name, and 
represented by their officers. 
[Cited in Marshall v. Baltimore & O. R- Co.,. 

16 How. (57 U. S.) 349, 350.] 
[Cited in Wood v. Hartford Fire Ins. Co.. 13^ 
Conn. 206; Childs v. Bank of Missouri, 17 
Mo. 214.] 
2. A plea to a bill in equity may be good in 
part and not so in the whole; and the court will 
allow it as to so much of the bill as it is prop- 
erly applicable to, unless it has the vice of du- 
plicity in it. 
[Cited in Wythe v. Palmer, Case No. 18,120; 

Hardon v. Newton, Id. 6,054.] 
[Cited in Bell v. Woodward, 42 N. H. 193.] 

In equity. 

WASHINGTON, Circuit Justice. This is 
a bill brought by a citizen of New Jersey 
against certain individuals [White and Haz- 
ard], citizens of this 'state, and an incorpo- 
rated society under the name of the Lehigh 
Coal and Navigation Company, praying a 
discovery and relief against each. To this 
bill, the defendants put in a joint and sev- 
eral plea to the jurisdiction of the court, al- 
leging that four persons, naming them, 
members and corporators of the said com- 
pany, were at the time of filing the bill, and 
of issuing the subpoena, and now are, citi- 
zens of the state of New Jersey, and resid- 
ing therein. The cause having been set 
down for hearing on the plea, the facts 
stated in the plea must be taken as true, 
and the question to which they give rise is, 
whether the circumstance that some of the 
members of the corporation are citizens of 
the state of New Jersey, is a ground for 
ousting the jurisdiction of this court, as to 
all the defendants, or- as to the corporate 
body? This company, consisting of a num- 
ber of persons, who, prior to the year 1822, 
had formed themselves into two distinct 
companies, under the name of the Lehigh 
Navigation Company, and the Lehigh Coal 
Company, were in that year incorporated by 
an act of assembly of the state of Pennsyl- 
vania, under the name of "the Lehigh Coal 
and Navigation Company," and were in- 
vested with the rights and privileges ordi- 
narily granted to aggregate corporations, 
such as those of acquiring property real and 
personal, making bye Mws, of suing and be- 
ing sued, with many others not necessary to 
be noticed. The officers of the company 
consist of a president, five managers, and 
a treasurer, a quorum of whom constitute a 
board of managers, with power to direct the 
business and afCairs of the company. By 
an act of assembly of the same state, passed 
in the year 1817, it is provided, that suits 
may be brought against corporations by 
their corporate name; by summons, served 
on the president, or other principal officers, 
&C. In case the said corporation should 
not appear by their attorney, the act pro- 
vides that judgment by default may be en- 
tered against the corporation; and in all 
cases of judgments, whether by default, or 
upon a trial, the judgment is to be against 
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the corporation, and the execution is to levy 
of the goods and chattels, lands and tene- 
ments of such corporation. 

In the argument of this cause by the 
plaintiff's counsel, it was contended, that in 
a suit in equity it is alwaj'S deemed suffi- 
cient to bring the substantial parties, or 
those concerned in interest, before the court; 
and that the omission, or introduction, of 
parties merely formal, cannot affect the ju- 
risdiction of the court, or afford a ground 
of objection as to parties. That if this were 
a voluntary association, there could be no 
doubt that a part of the members, where 
those concerned in interest are numerous, 
might have been sued, or might sue as rep- 
resenting the whole; and that even in cases 
where this reason for omitting parties does 
not exist, the fact that those omitted are 
without the jurisdiction of the court, af- 
fords a sufficient ground to warrant the 
court in proceeding to decree against those 
who are parties, if it can be done without 
injury to the rights of the others. And 
lastly, the parties defendants to this suit, 
are those who are proceeded against in 
their individual capacities, and the officers 
of the body corporate, neither of whom is 
stated in the plea to be a citizen of a state 
other than Pennsylvania, and that the con- 
stitution and laws of the United States look 
. only to the parties to the suit, and not to 
those who are merely parties in interest. 

The two first of these propositions may 
be, and are admitted. It may also be con- 
ceded, that the constitution and laws of the 
United States, in reference to the question 
of jurisdiction, look to the parties to the 
suit, and not to those who are merely con- 
cerned in interest, and who are not, or can- 
not be introduced personally into the con- 
troversy. Such is the case of trustees and 
executors in the first instance, and of ces- 
tui que trusts, legatees, and distributees in 
the last. But the material question to be 
decided is, who are the parties to the suit, 
in a case where a corporate body sues or is 
sued in its corporate name? The plaintiff's 
counsel insists that they are the officers of 
the corporation who institute the suit, or 
who represent the body, and on whom the 
process is served. But in this he is op- 
posed by the case of the Bank of U. S. v. De- 
veaux, 5 Cranch [9 U. S.] 61, in which the 
principles of law applicable to this part of 
the subject are so clearly and conclusivelj' 
stated as to leave no doubt respecting them. 
That was an action at law brought by the 
president, directors, and company of the 
Bank of the United States, averring them- 
selves to be citizens of the state of Penn- 
sylvania, against citizens of the state of 
Georgia, where the suit was instituted. To 
the petition of the bank, the defendants put 
in a plea to the jurisdiction of the court to 
entertain a suit instituted by a corporate 
body. The averment of the citizenship of 
the plaintiffs was absolutely necessary to 



give jurisdiction to the court, and yet, from 
the nature of all aggregate corporations, 
this could not, with legal propriety, be 
averred to be a citizen of any state. If then 
the court could view the bank of the United 
States only in its corporate character, the 
legal consequence would have been to ex- 
clude all corporations, foreign and domestic, 
from the privilege, if it be one, of suing and 
being sued in the courts of the United 
States. But this difficulty was, upon the 
soundest principles of law, surmounted, by 
considering the members of the corporation 
as being in reality the parties plaintiffs in 
the suit, prosecuting the same in their cor- 
porate name. "The name," says the chief 
justice in delivering the opinion of the court, 
"cannot be a citizen, but the persons it rep- 
resents maj-^ be; and the controversy is in 
fact, and in law, between those persons, su- 
ing in their corporate character, by their 
corporate name, for a corporate right, and 
the parties sued. Substantially, the parties 
in such a case, when the members of the 
corporation are citizens of a different state 
from that of the opijosite party, come with- 
in the spirit of the jurisdiction conferred by 
the constitution on the national com'ts. The 
controversy is substantially between citi- 
zens of one state suing by a corporate name, 
and those of another state." In the ease of 
Hope Ins. Co. v. Bordman, 5 Cranch [9 U. 
S.] 57, decided immediately after the pre- 
ceding case, in which the corporation was 
defendant in the court below, but was de- 
scribed, not as being citizens of the state in 
which the suit was brought, but simply as 
a body incorporated by an act of assembly, 
and established at Providence, in the state 
of Rhode Island, the decision of the court 
was against the jurisdiction of the circuit 
court, upon the ground stated in the preced- 
ing case, viz. that the right of a corporation 
to litigate in the courts of the United States, 
depends on the citizen character of the 
members composing the corporation. 

It seems quite impossible to extricate the 
present case from the principles so clearly 
and so positively established in the two 
cases which have been referred to. If the 
controversy be in fact, and in law, between 
the individual corporators of the Lehigh 
Coal and Navigation Company, appearing in 
court by their corporate name, and the 
plaintiff; it follows, that the four members 
of that corporation, who are citizens of the 
state of New Jersey, are, and from neces- 
sity must be parties defendants in this suit, 
since every member of the company is rep- 
resented by the corporate name under 
which it is sued. The whole of the argu- 
ment then which was urged by the plain- 
tiff's counsel, as to omitting parties who are 
without the jurisdiction of the court, or 
where the parties being very numerous, a 
part of them may sue or defend for the 
whole, although perfectly sound, is mani- 
festly without force when applied to the 
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case of a suit brought by or against a corpo- 
rate body; because, in such a case, it is not 
at tlie option of the plaintiff to omit any of 
the members of that body, nor can the court 
consider them otherwise than as parties to 
the suit. In no way could those members 
who are without the jurisdiction of the 
court be omitted, but by bringing the suit 
against the other members by name; and 
uo person will contend that such a suit 
could be maintained. Not only are all the 
members of the corporation parties to this 
suit, because they are represented by their 
corporate names, but it is necessai*y that the 
New Jersey members should be so, because 
they have a joint interest in the franchises 
conferred upon the corporation, and in the 
property belonging to it. Now it is decided 
by the supreme court, in the cases of Cam- 
eron V. M'Roberts, 3 Wheat. [16 U. S.] 591; 
Strawbridge v. Curtis, 3 Cranch [7 U. S.] 
267; Corporation of New Orleans v. Winter, 
1 Wheat [14 IT. S.] 95,— that when there is 
a joint interest in all the defendants, the 
jurisdiction cannot be sustained unless each 
individual be entitled to claim that jurisdic- 
tion; and that even in a case where the par- 
ties might elect to sue jointly or separately, 
if they nevertheless sue jointly, the case is 
not distinguishable from one where they 
are compelled to unite. 

The learned counsel for the plaintifE re- 
sembled this to the case of a suit by, or 
against a voluntary association, trustees, 
executors, partners, legatees, distributees, 
parishioners, commoners and the like; but 
in our humble apprehension, they are totally 
dissimilar, and this dissimilarity arises from 
the peculiar character of a corporation. The 
members of a voluntary association, trus- 
tees, partners, and so as to all the other 
persons mentioned, are individually parties 
to the controvex'sy, each one appearing in 
propria persona, and representing himself 
for the purpose of litigating some matter in 
which he is interested, either in law or equi- 
ty. The claim by, or against them is either 
several, or joint and several. The parties, 
if there be more than one, are easily sepa- 
rable; and, since the general rule of the 
court of equity, as to parties, is established 
with an eye to the convenient administra- 
tion of justice, that court allows, and can 
do so without injustice or absurdity, an ex- 
ception to that rule, where one of the par- 
ties is without the jurisdiction of the court, 
and a decree can be made without injury to 
him, against the parties who are within the 
jurisdiction; or where, from the number of 
parties, it is impracticable to bring the 
whole before the court, by permitting some 
of them to bring, or defend, the suit for 
themselves, and for those who are omitted. 
But in all these cases, it is essential to al- 
lege in the bill those facts which entitle the 
plaintiff to claim the benefit of the excep- 
tion. Very diffei-ent is the case of a corpo- 
ration. The members of it, though in real- 
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Ity the parties to the controversy, do not, 
and cannot appear to prosecute or defend in 
person. They do not represent themselves, 
but they are represented by the corporate 
name; which name includes all the mem- 
bers, and can admit of no omission, or ex- 
elusion, for the reasons above stated, or for 
any other. The New Jersey members were 
considered by the plaintiff's counsel merely 
as formal parties, and the case Wormley v. 
Wormley [8 Wheat. (21 TJ. S.) 422], was re- 
ferred to, to show that the court will not 
suffer its jurisdiction to be ousted by the 
mere joinder, or non-joinder of a formal 
party. But how is it possible to treat one 
of the corporators who is entitled to partici- 
pate in the enjoyment of the property of 
the corporate body, no matter to what ex- 
tent, and in the franchises bestowed upon 
it, as a formal party? 

We very truly regret that the authorities 
and the course of reasoning which has been 
stated, lead us inevitably to the conclusion, 
that the jurisdiction cannot be sustained in 
this case against the Lehigh Coal and Navi- 
gation Company; and we freely acknowl- 
edge, that we have struggled, as far as duty 
would sanction, to discover such reasons as 
we could safely and conscientiously abide 
by, to authorise us in coming to a different 
conclusion. Our duty is to follow where 
the rules of law or equity, and right reason 
lead, without looking to consequences; al- 
though, from a view of those consequences, 
we may be permitted, as we have done, to 
express our regret that the law is as we 
have stated it, or as we apprehend it to be. 
For it is very certain, that if we are correct 
in our view of it, very few corporations can 
enjoy the privilege of suing, or being sued, 
in the courts of the United States, where a 
plea similar to the present is interposed; 
since it can seldom happen, we presume, but 
that some of their members reside in other 
states than that in which the business of 
the corporate body is transacted, and in 
which the suit is brought. Whether con- 
gress can, or will, by legislative provisions, 
secure to corporations the privilege of su- 
ing, and to others that of suing them in the 
courts of the nation, in cases where some of 
the corporators are citizens of a state or 
states other than that in which the suit is 
brought, rests with that body in its wisdom 
to decide. 

An objection was made to the plea by the 
plaintiff's counsel, upon the formal ground 
that it goes to the whole bill, whereas, the 
court has undoubted jurisdiction of the cause, 
so far as a discovery and relief ai'e prayed 
against the individual defendants, although 
it should have none as against the coi'pora- 
tion. I understand the rule to be, that a 
plea to a bill in equity may be good in part, 
and not so in the whole; and that the court 
will allow it as to so much of the bill as is 
properly applicable, unless it contain the vice 
of duplicity. The court must therefore allow 
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this plea with costs, so far as It goes to the 
discovery and relief sought against the Le- 
high Coal and Navigation Company, and 
overiTjle it as to the other defendants; who 
are ordered to answer. 



Case No. 7,851. 

In re KIRTLAND. 

[10 Blatchf. 515.] i 

Circuit Court, S. D. New York. March 3, 1S73. 

Baxkkuptcy— Sale of Land— Liex. 

1. The question as to what is proper notice to 
a person holding a lien on land of a bankrupt, of 
an application, by the assignee of the bankrupt, 
for leave to sell the land free from the lien, and 
transfer the lieu to rhe proceeds of sale, consid- 
ered. 

2. The district court has power, under section 
20 of the bankruptcy act [of 18G7 (14 Stat. 526)], 
to order such a sale. 

3. Such an order may be made by such court, 
in the exercise of its summary jurisdiction, un- 
der the act, provided the order does not assume to 
provide, without the consent of the lien holder, 
for a determination, in a summai-y way, and 
without a regular suit, as to the validity of the 
lien. 

[Cited in Sutherland v. Lake Superior Ship 
Canal, R. & I. Co., Case No. 13.643; Ray 
V. Norseworihy, 23 Wall. (90 U. S.) 135.] 

4. Such an order should not authorize a sale 
of the land at private sale, for a sum less than 
the amount claimed to be due to the claimant of 
the lien, nor a sale upon credit, without the 
knowledge or consent of the lien holder, unless 
the price and terms of sale be first submitted to 
the court, on notice to the lien holder, for ap- 
proval and confirmation, but it may authorize 
public sales, not on credit, on notice to the lien 
holder. 

[Cited in Ray v. Norseworthv, 23 Wall. (90 
U. S.) 135; Re Mead, 38 Fed. 312.] 

[In review of the action of the district court 
of the United States for the Southern district 
of New York.] 

This was a petition by Frederick Butter- 
field, for the review and reversal of an order 
directing the assignee to sell certain real es- 
tate, which the petitioner claimed to own, 
subject to the right of the banki-upt [Fred- 
erick S. Kirtland] to redeem the same by the 
payment of certain moneys due to the peti- 
tioner. 

Andrew Boardman, for Butterfield. 
Thomas M. North, for assignee. 

WOODRUFF, Circuit Judge. (1) There 
was no want of jurisdiction in the district 
court to entertain the application for an or- 
der of sale and proceed upon such applica- 
tion. Without conceding that the power of 
the court to proceed in the settlement of the 
estate of a bankrupt, and the disposition of 
the property, can be hindered by the absence, 
in Europe, of one who has a lien thereon, or 
that such power to sell fi-ee of any lien, or 
subject to the lien, can be so delayed by rea- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



son of such absence, it is sufficient, in this 
case, to say, that it appears that the petition- 
er, claiming an interest iri the lands in ques- 
tion, being communicated with on the sub- 
ject, referred the paiiies in interest to Messrs. 
Boardman & Boardman, attorneys and coun- 
sellors at law, as his agents and attorneys in 
the premises. The court ordered notice of 
the application to be served upon them. 
They appeared for Butterfield, and answered 
the application for the order to sell the lands, 
and were fully heard on the subject. This 
was sufficient. 

(2) On the merits. There is no doubt of 
the power of the court to order a sale of 
lands free of the incumbrances thereon; and 
the proceeds will stand as a substitute for the 
lands themselves, for the benefit of these 
holding liens, to the extent of their interest 
therein, and, as to the surplus, for the benefit 
of the general creditoi-s. Banki-upt Act, § 20. 
It is, also, clear, that, tiking the account 
given In the answer of Butterfield to be true, 
his interest in the lands is a lien only. He 
does not hold the legal title, and his posses- 
sion of the deeds, under the agi-eement which 
he alleges, gives to the bankrupt and his as- 
signee a right to redeem by paying the sum 
of ?10,000, with interest. At most, he has, 
therefore, a mortgage, in equity, to secure 
the payment of that amount. 

Had this proceeding been taken for the pur- 
pose of contesting the claim of Butterfield 
to an interest in the property, and had the 
court assumed, in this summary pi-oceeding, 
to determine such a contest, there would be 
force in the objection, that it was not with- 
in the summary jurisdiction conferre<l upon 
the court; as a court of bankruptcy. Contro- 
versies between the assignee and third per- 
sons who claim adverse interests in nroperty 
of the bankrupt, are provided for in the sec- 
ond section; and a proceeding in denial of 
Butterfield's interest as mortgagee, and seek- 
ing to bar him of any assertion of his clahn 
thereto, should be prosecuted by formal suit, 
as contemplated in that section. Now, it is 
true, the assignee, in his application for a 
sale, denied the validity of Butterfield's claim, 
but the court did not assume to determine 
summarily whether it was valid or not. That 
the claim was contested was an important 
and useful fact to' be brought to the atten- 
tion of the court. Without knowledge of 
such fact, the court might, with great pro- 
priety, have assumed its validity, and direct- 
ed the assignee to pay it out of the proceeds 
of sale. What the court did was, to direct 
a sale of the premises free of all liens, and 
that the money arising therefrom be brought 
into court. The right of the claimant is not 
affected thereby. His lien, if any he has, fol- 
lows the fund, and must be asserted and, if 
contested, be settled, in an appropriate pro- 
ceeding, to be hereafter taken, 

(3) As to the manner of sale and the ex- 
tent of the authoi'ity therein conferred on the 
assignee. The act gives general discretion to 
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the court toucMBg the manner of sale; and, 
in executing the order, it is to he assumed, 
that the assignee, as an officer of the court, 
Tvill act in good faith, and according to his 
judgment of the hest interests of all who 
are concerned. But, there are some particu- 
lars in the order, which, it seems to me, in- 
terfere with the rights of the lien-holder. 
For all the purposes of this proceeding, liis 
lien must he assumed to be valid, to the 
full amount claimed. There is no allegation 
or proof that the lands are sufficient in value 
to satisfy that lien. To restrain the lien- 
holder from pr"oceeding to enforce his lien 
and collect his debt, and to authorize the as- 
signee to sell the lands in parcels, or other- 
wise, at private sale, without the knowledge 
or consent of the party apparently most 
largely interested, thus depriving him of the 
power to become a competitor and protect 
himself, by buying the property at its fair 
market value, and, especially, to authorize 
the assignee to sell on a credit of one year, 
thus depriving the lien-holder of all power 
to sooner realize what is due to him, and, 
practically, to extend the credit he gave to 
the bankrupt to a fixed tei-m of one year yet 
to come, are giving authority to the assignee 
of which the lien-holder may reasonably com- 
plain, even if it be not in violation of his 
strict lights. True, the assignee is bound to 
act for the interest of all concerned, but, in 
this case, he is in an attitude of hostility to 
the claimant of the lien. He denies the right 
of the latter. He can hardly be regarded as 
a master in chancery, or a sheriff, or even 
as a receiver; and neither of such officers is 
permitted to make sales in his discretion, at 
private sale, without submitting them to the 
court for approval, before final consumma- 
tion. In this case, I think, the assignee ought 
not to be permitted to make private sales, or 
sales upon credit, (unless Butterfield shall ap- 
prove of the same, and unite therein,) without 
fii"st submitting the price and terms of sale 
to the com-t, on notice to Buttei-field, for ap- 
proval and confinnation. I perceive no rea- 
sonable objection to the public sales, not on 
credit, on notice to Butterfield, authorized by 
the order. The order should be modified, to 
conform to the views here expressed. 



Case Wo. 7,852. 

I?:iSSA3ir V. The ALBERT. 

[21 Law Rep. 41.] 

District Court, S. D. New York. May, 1858. 

Collision. 

"When the connection of a vessel with a colli- 
sion is wholly passive, and she has in no way, 
by lier voluntary action, contributed to it, no 
decided ease or recognized principle of the sea 
laws is known which subjects her to responsi- 
bility for its conseauences. As where the col- 
Hsiou is caused by the swell raised by a passing 
steamer, and no fault or negligence of the libelled 
vessel is shown to have contributed to the dam- 
age. 

14FED.CAS. — 44 



Case Wo. 7,853. 

KISSINGER V. BEAN et al. 
[7 Biss. 60.] 1 
Circuit Court, E. D. "Wisconsin. Oct, 1875. 
Assessment bt Commissioner op Internal Rev- 
enue— Stockholders. 

1. A member of a stock-company, a corporation 
engaged in the business of distilling spirits, is 
a person interested in the business within the 
meaning of the law, and is individually liable 
for assessments, and the court will not entertain 
a bill to restrain them. 

[Cited in Kensett v. Stivers, 10 Fed. 525.] 

2. Section 3224, Rev. St U. S., construed, and 
decisions thereon commented upon. 

[Cited in Snyder v. Marks, 109 U. S. 193, 3 
Sup. Ct 160.] 

3. To justify a court in holding that section 
3224 is not controlling in any ease, a very clear 
case must be made, snowing that the assessment 
by the commissioner could not by any possibility 
be legal. 

This was a case [by John P. Kissinger], 
brought in the state com-t, the defendants 
[Irving M. Bean and another], being collector 
and deputy collector of internal revenue for 
the district, and removed to the U. S. circuit 
court, where a motion was made on the part 
of the government to dissolve an injunc- 
tion granted in the cause by the state court. 

Winfield Smith and Matt. H. Cai-penter, 
for plaintiff. 

G. W. Hazelton, U. S. Dist. Atty., for de- 
fendants. 

DYER, District Judge. In this case the 
complaint and affidavits annexed, state in 
substance that the plaintifiE is a merchant, 
doing business in Milwaukee, and is the own- 
er of certain real and personal property; that 
in 1869, a charter was granted by the legisla- 
ture of the state of Illinois, authorizing the 
organization of a corporation, which corpora- 
tion was to carry on the business of dis- 
tilling spirits in the county of Cook, in that 
state. It is further alleged that in 1872 the 
entire stock of this coi-poration, which was 
known as the Union Copper Distilling Com- 
pany, was owned by Anton Junker, Joseph 
Roelle and the plaintiff, each of these par- 
ties owning one-third of the stock. 

It appears that the corporation thus organ- 
ized and with this stock thus owned, pro- 
ceeded to engage in the business of distil- 
ling spirits in the county of Cook. It had 
been, I should say, previously engaged in 
that business, and after the plaintiff became 
a stockholder the business was continued 
until July, 1875, when by seizm*e of the dis- 
tillery and other property of the corporation 
the business terminated. 

The complaint alleges, and the affidavit of 
Junker also states that the plaintiff, indi- 
vidually, has never been a distiller of spu-its 
in the county of Cook or elsewhere. It is 
further alleged that the commissioner of in- 
ternal revenue assessed on the August spe- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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dal list, against the plaintiff and the two 
other parties associated with him, as stock- 
holders in the company, a tax on spirits 
amounting to ?236,738.39, which is a tax 
claimed by the defendants, who are the col- 
lector and deputy collector of this district, 
to be due from the plaintiff and Roelle and 
Junker upon distilled spirits manufactured 
by them from September 1st, 1873, to May 
10, 1875. 

The pleading then sets forth proceedings 
taken by the collector for the collection of 
this assessment against the plaintiff, show- 
ing that .all his property real and personal 
has been seized by the collector for the pay- 
ment of that assessment, and is advertised 
for sale. The question here presented is, 
whether or not this action in equity to re- 
strain the collection of this assessment, can 
be entertained, and whether the injunction 
granted by the state com-t restraining the 
sale can be sustained in view of the pro- 
hibition of section 3224 of the Revised Stat- 
utes of the United States, which is that "no 
suit for the purpose of restraining the assess- 
ment and collection of any tax shall be main- 
tained in any court." 

Is the plaintiff as a stockholder in this 
corporation individually liable to this assess- 
ment? Of course, if he is within the class 
of pei'sons against whom such an assess- 
ment may be made, if, in other words, he 
is a person within the language, scope or 
spirit of the law, which defines what a dis- 
tiller is, then the tax may be legally as- 
sessed, and there can be no intervention 
by the court in the form of proceedings to 
restrain that assessment or the collection 
of the tax. 

Now this section 3224 clearly and absolute- 
ly takes away one of the remedies which a 
party would or might have, to contest the 
validity of an assessment made by the com- 
missioner of internal revenue. It does not, 
however, take away other remedies or all 
remedies. 

It simply deprives a party of the power 
to prosecute a suit for the purpose of en- 
joining the assessment and stopping the col- 
lection of the tax. Of course that provision 
may work in some cases, as it is claimed 
it does in this case, a great hardship; be- 
cause a case may arise, where the tax, as 
is claimed here, is so large that the party 
may be unable to pay it and thereby secure 
the right to bring his action to recover back 
the money which he had thus paid. But in 
passing upon a question of this character, 
the court must be guided by general prin- 
ciples, and cannot be controlled by excep- 
tional cases. 

It may be stated as a general principle, 
that to give the commissioner jurisdiction to 
make such an assessment as was made here, 
the person assessed must be in the assess- 
able class as defined in the statutes. For 
instance, if the commissionei were to assess 
a person as a distiller, who was beyond all 



question not a distiller, as, to illustrate, if 
the person assessed as a distiller were a 
lawyer, and in no manner interested in the 
business of distilling, this action of the com- 
missioner would be ultra vires. It would be 
entirely unauthorized by the statute, and 
would be transcending the power which the 
statute confers upon him, because he can 
only assess such persons as are by law made 
liable to the payment of the tax. Referring 
to the case of LeRoy v. East Saginaw Ry. 
Co., 18 Mich. 234, cited on the argument, 
it seems that there was a statute in that 
state which provided that railroad companies 
should pay a certain percentage on the whole 
amount of their capital to the state treas- 
urer on a certain day in each year. This 
was to stand in lieu of all other taxes, and 
no town, county or state assessor had any 
right or authority to assess a tax against 
any railroad corporation. 

There was also a statute which provided 
that "no replevin shall lie for any property 
taken by virtue of any warrant for the col- 
lection of any tax, assessment or fine, in 
pursuance of any law of this state;" a pro- 
vision which stands in analogy to the stat- 
ute which we have to consider here, for- 
bidding any suit for the purpose of restrain- 
ing any assessment or any tax assessed by 
the commissioner of interaal revenue. In 
the case referred to, a tax was assessed 
against the railway company, and upon war- 
rant for its collection, the tax collector seized 
property of the company. The company re- 
plevied the property, and the question was, 
whether in the face of the statute forbidding 
replevin, that action could be maintained 
in that ease. Judge Christiancy says, in his 
opinion that "this provision, prohibiting an 
action of replevin, must be constmed as 
applying only to cases in which a valid tax 
might by legal possibility have been imposed 
and collected by regular and proper pro- 
ceedings under some statute authority." In 
this latter class of cases, he says, "this pro- 
vision would prohibit the action of replevin 
though the statute authority might not have 
been fully complied with, and the proceed- 
ings might have been so far irresrular as 
to defeat a sale of real estate sold for such 
taxes." Following the doctrine laid down in 
that opinion, it should be entirely obvious 
that it is not within legal possibility that 
the commissioner could assess a valid tax 
against the plaintiff in order to justify the 
interposition of this com't by injunction. It 
should be clear that the proceeding on the 
part of the commissioner of internal revenue 
is an absolute nullity, in order to sanction the 
interference of a court of equity. If the 
plaintiff is within a class of persons against 
whom the commissioner may make assess- 
ments, though his proceedings be ever so ir- 
regular and erroneous, the court cannot inter- 
fere. 

In the case of Delaware R. Co. v. Prettyman 
[Case No. 3,767], the court held that an "as- 
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sessor of internal revenue acts judicially in 
determining what persons and things are sub- 
ject to taxation under an act of congress levy- 
ing taxes. If the subject matter is Tvithin 
his jurisdiction, that is, if he is hound to in- 
quire, and determine who, and what are sub- 
ject to taxation, a mistake as to the person 
or thing taxed, or an irregularity of proceed- 
ing on his part, will not invalidate his action 
as assessor so far as to malie the collector 
who proceeds on a warrant in proper form to 
collect the tax, a trespasser." 

''•The purpose of the act of congress was to 
prevent any interference with the prompt 
and regular collection of the revenue, and 
the interposition of any defense to a national 
tax, levied by an assessor acting within his 
jurisdiction, would be equally fatal to the 
purpose of congress, whether said defense is 
founded on the alleged unconstitutionality 
of the act, its invalidity or want of applica- 
tion to the case." 

The court in that case further hold, that 
"it is within the range of possibility, how- 
ever, that the tax may be such a clear and 
manifest violation of the law, something 
which is so clearly prohibited to be taxed, 
or distinctly excluded from the subject-mat- 
ter of taxation, as that the assessor cannot 
be said to have any discretion or judgment 
in regard to assessing such a tax, and he 
cannot be said to have jurisdiction of the 
matter. In such case it has been agreed 
that the proceeding is a mere nullity, and 
will not afford a basis for any legitimate ac- 
tion." 

Again, as to the power of the officer, the 
court say, "it is his duty to inquire who and 
what are subject to taxation; that is, it is 
within his jurisdiction to determine this. A 
mistake as to the person or thing to be tax- 
ed, though remediable by various other 
means, cannot be reached by proceedings 
against the ministerial officers such as the 
collectors who execute the warrant." 

That proposition states the case rather 
more strongly than I would be prepared to 
state it, because in its strict letter it might 
lead to this conclusion: that where the com- 
missioner had determined that a person 
clearly not within the assessable class was 
nevertheless subject to assessment, his de- 
termination was of a judicial character and 
not to be questioned by the courts in any 
proceeding in equity. That proposition in 
the strong terms in which it is pronounced is 
perhaps not quite reconcilable with the oth- 
er expression in the opinion, namely, that it 
is within the range of possibility that the 
tax may be such a clear and manifest vio- 
lation of the law that the whole proceeding 
would be a nullity. In other words, I should 
not be prepared to hold that if the commis- 
sioner were to determine that a person not a 
distiller and not interested in the business 
of distilling was subject to assessment as a 
distiller, that he was then within his juris- 
diction, and that a court of equity could not, 



because of the prohibition in section 3224, 
intervene. In the case of Pullau v. Kinsing- 
er [Case No. 11,463], Judge Emmons asserts, 
I think, the correct doctrine on this subject. 
He says: "If an officer has the power to as- 
sess generally, and the duty of determining 
what is within this power is imposed upon 
him, if the thing assessed is in its nature in 
any circumstances capable of being brought 
within the law, an erroneous decision in this 
regard does not render the proceeding void." 
Now, in the case under consideration, we 
have seen that the plaintiff was assessed by 
the commissioner with other parties as stock- 
holders in this alleged corporation. True, 
he did not bestow his personal attention up- 
on that business; he did not give to it his 
personal supervision, but his interest in the 
business as a member of this company was 
actual. He was represented in the business 
by the investment he had made in it, and 
this investment and interest enabled him to 
participate in the dividends and profits real- 
ized. 

Is it, therefore, beyond legal possibility 
that the commissioner could assess a tax 
against these members of this corpoiution 
as individuals, the plaintiff included? Is it 
clear beyond doubt, that the proceeding on 
the part of the commissioner here complained 
of is an absolute nullity, as it would be if 
he were to make an assessment against a 
person who confessedly was not a distiller, 
and was not interested in the business of dis- 
tilling? Is the person assessed here, in the 
language of Judge Emmons, in any circum- 
stances of the case capable of being brought 
within the law? If by possibility, he can be 
brought within the terms of the law, though 
the commissioner may have made an er- 
roneous decision in that regard, the proceed- 
ing is not void. It is not a nullity so as to 
authorize this court to arrest the collection 
of this assessment by injunction. 

Now let us examine for a moment section 
3259 of the statutes. Its language is, "Every 
person engaged in, or intending to be en- 
gaged in, the business of a distiller or recti- 
fier, shall give notice in writing, subscribed 
by him, to the collector of the district where- 
in such business is to be carried on, stating 
his name and residence, and if a company 
or firm, the name and residence of each mem- 
ber thereof, and the name and residence of 
every person interested or to be interested 
in the business, etc." This notice is a pre- 
requisite to lawfully engaging in the busi- 
ness, and there seem to be three classes 
provided for in this section: First, any per- 
son engaged in or intending to be engaged 
in the business, must give his name and 
residence in the notice; second, if a com- 
pany or firm, the name and residence of each 
member of the firm must be given; and then 
another class, namely, every person inter- 
ested or to be interested in the business 
must give name and residence. 

Now the question is, whether a member of 
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a stock company, a stoekliolder in a corpora- 
tion engaged in the business of distilling 
spirits, is not a person interested in the busi- 
ness within the meaning of the law. It was 
conceded upon the argument that there is no 
provision of the statute expressly covering 
corporations organized for the purpose of 
and actually engaging in this business; and 
I am satisfied upon examination of all the 
statutes bearing upon this subject, that in 
assessing and collecting taxes upon distilled 
spirits the government must deal with the 
individuals interested in the business, al- 
though such individuals are carrying on such 
business by means of associated capital and 
in the form of a corporation; and there may 
be a wise purpose in this legislation by con- 
gress. For instance, a corporation may be 
possessed of very little property; or its 
property employed in the business may be of 
inconsiderable value and utterly inadequate 
to satisfy a tax justly due to the government 
on account of the spirits produced, and 
though the stockholders of that corporation 
may have accumulated property from the 
profits and dividends of the business, great- 
ly in excess of any tax that might be assess- 
ed, nevertheless, if there is no liability on 
the part of the individual members of the 
corporation, the power of the government to 
enforce the payment of the tax would be 
limited to the property of the corporation 
however inadequate. That property might 
be, as I have said, utterly insufficient, while 
the stockholders in the company might be 
abundantly able to respond to any tax that 
might be ass""essed by the government; yet, 
upon the construction of the law contended 
for, these stockholders would reap the prof- 
its and escape the burdens of the business. 
Upon the best reflection I have been able to 
give to the question, I am not prepared to 
give that construction to the law. 

The business in which the plaintiff and his 
associates were interested was that of dis- 
tilling spirits. It is true that that business 
was conducted and carried on in the name of 
and by this stock company of which the 
plaintiff was a ;member'. Admit that the 
plaintiff did not actively participate in the 
transaction of that business, yet, as I have 
said, he was represented in the business by 
the investment he had made as a stockhold- 
er in the enterprise. 

To relieve the plaintiff by means of the 
proceeding which has been instituted here, 
and to entitle him to the equitable intei-posi- 
tion of the coui-t, it must be shown that he is 
so clearly outside of the jurisdiction that 
may be exercised by the commissioner in 
making assessments against persons inter- 
ested in distilling spirits, that by no legal 
possibility could the tax be assessed against 
him. It must be clear beyond doubt that 
the plaintiff was not within the class of per- 
sons liable to assessment under the statute, 
to enable him to invoke the restraining pow- 
er of the court. 



I am not prepared to say that the commis- 
sioner was outside of the limits of his juris- 
diction in making the assessment in ques- 
tion. I do not think that such a clear case 
is made as to justify the court in holding 
that section 3224 is not controlling upon the 
question of remedy here resorted to. The 
injunction granted by the state court must 
be dissolved. 



KISSLING (MURPHY v.). See Case No. 9,- 
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Case No. 7,854. 

KITCHEN V. STRAWERIDGE et al. 

[4 Wash. C. C. 84.] i 

Circuit Court, PenDSylTania.a April Term, 
1821. 

Jurisdiction — Citizeksiiip of Parties — Judg- 
ment Quod Compctet. 

1. The declaration states the plaintiff to be a 
citizen of Georgia, Strawbridge to be a citizen of 
Pennsylvania, and SulUvan to be a citizen of 
Massachusetts, and a general appearance was en- 
tered by an attorney employed by SuUivan, who 
knew nothing of the suit. To give jurisdiction 
to this court, one of the parties must be a citi- 
zen of this state, which neither the plaintiff nor 
Sullivan was. If the plaintiff had been a citizen 
of this state, the court would have had jurisdic- 
tion; but still, Sullivan could not have been com- 
pelled to appear to the suit, unless he had been 
served with process in this district, or had chosen 
to waive his privilege, and voluntarily to appear. 
But in a case like this, where there is a total 
defect of jurisdiction, no appearance or service 
of process, here, could give it, 

[Cited in U. S v. New Bedford Bridge, Case 
No. 15,867; Allen v. Blunt, Id. 215; Gard 
V. Durant, Id. 5,216; Knott v. South em 
Life Ins. Co., Id. 7,894; Robinson v. Na- 
tional Stock- Yard Co., 12 Fed. 362; Ro- 
maine v. Union Ins. Co., 28 Fed. 639.] 

2. In this case, the judgment quod computet 
is interlocutory, from whicli no writ of error will 
lie; and tiie, case is, therefore, fully under the 
control of the court. 

This case came before the court upon a 
rule to show cause, why the judgment against 
Sullivan should not be set aside. In the year 
1800, an amicable action of account render, 
was entered in this court by the plaintiff 
against the defendants. The agreement on 
the part of the defendants was signed by 
Strawbridge, and a judgment quod computet 
was entered on the 21st of October, in the 
same year. The declaration states the plain- 
tiff to be a citizen of Georgia, Strawbridge a 
citizen of Pennsylvania, and Sullivan a citi- 
zen of aiassachusetts. A general appearance 
was entered; but the attorney marked upon 
the record made an aJfidavit that he was 
never employed by Mr. Sullivan, and that 
he did not appear for him, and that his name 

1 fOriginally published from the MSS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, jr., Esq.] 

2 [District not given.] 
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was marked as the attorney on record by 
Stmwbridge; he, the attorney, not having 
been then admitted as such in this court. In 
support of the rule, the counsel relied upon 
the following cases: [Strawbridge t. Cur- 
tiss] 3 Cranch [7 U. S.] 2B7; Shute v. Davis 
[Case No. 12,828]; Harrison v. Rowan [Id. 
6,140]. On the other side were cited [Mor- 
gan v. Morgan] 2 Wheat [15 U. S.] 290, 297; 
[Logan V. Patrick] 5 Ci*anch [9 XT. S.] 288; 
[Hills V. Koss] 3 Dall. [3 U. S.] 331; 1 Salk. 
88; 1 Bac. Abr. (Wils. Ed.) 296. 

Mr. Binney, in support of the rule. 
0. J. Ingei-soll, against it. 

WASHINGTON, Circuit Judge. In the 
case of Harrison v. Rowan [supra], it was 
decided that a citizen of a state where the 
suit is brought, may sue a citizen of another 
state, and that such a suit would be within 
tlie jurisdiction of the court, both by the 
tei-ms of the constitution and of the judiciary 
act of 1789 [1 Stat 73]. But if the defend- 
ant is not a resident of the state where the 
suit is brought, he cannot be served with 
process out of that state; although he would 
be subject to the jurisdiction of the court, in 
case he should happen to be served with 
process within that state. That the exemp- 
tion from being served with proce^ out of 
the state, is a privilege, and nothing more; 
which the defendant may waive by entering 
an appearance to the suit, though he was 
not actually sei-ved with process. In that 
case, Harrison resided in New Jersey, where 
the suit was brought, and Ro^van in Pennsyl- 
vania, which was a case precisely within the 
jurisdiction of the court; but Rowan employ- 
ed a solicitor, who entered his appearance to 
the suit, which the court decided to amount 
to a waiver of this privilege. But that is a 
very different case from the present. Here, 
Kitchen was a citizen of Georgia, and Sulli- 
van a citizen of Massachusetts, and they are 
so described in the declaration. Neither of the 
parties then were citizens of this state, where 
the suit was instituted, and, consequently, 
no consent of Sullivan, or appejirance en- 
tered for him, could give jurisdiction to this 
court The case would not have been more 
favourable to the jurisdiction if Sullivan had 
been served with the process in this state. 
All the cases cited support this distinction. 
2. If then there is not jurisdiction of this 
cause, so far as Mr. Sullivan is concerned, 
can the court set aside the judgment for that 
reason? I admit that a record implies en- 
tire verity, and that it cannot be contradicted 
upon a writ of en-or, or in a collateral action 
founded on it How far the com-t, in a case 
where the judgment is entered upon a war- 
rant of attorney, in an amicable action, en- 
tered by agreement between the plaintiff and 
one of the defendants, may inquire into facts 
to show that the judgment was entered by 
fmud, mistake, or want of authority to bind 
a third person, not party to the agreement, 



and may grant relief by setting aside the 
judgment; is a question unnecessary now to 
be decided. Because in this case the suit is 
still open and depending in the court, the 
judgment quod computet being merely inter- 
locutory, from which no writ of error will 
lie; and, consequently, the proceedings are 
imder the control of the court and are open 
to amendments and corrections. The rule for 
setting aside the judgment against Mr. Sulli- 
van, must be made absolute. 
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KITCHEN et al. v. 'WOODFIN et al. 

[1 Hughes (1877) 340.] i 

Circuit Court, W. B. North Carolma. 

Execution — Commission on Money CoiiECTED— 
By Whom Pai©. 

1. Under the laws of North Carolina, where 
money collected on execution is directed by the 
state law to be paid by the sheriff to the clerk, 
the clerk receives it as agent .of the law, and not 
as agent of either party to the suit, unless made 
so by express agreement, or by acts from which 
such agreement may be fairly implied, and there- 
fore, the clerk's commissions on the money so 
received are part of the costs of a suit, to be paid 
by the defendant for which execution may issue. 

[Cited in Blake v. Hawkins, 19 Fed. 203: 
Fagan v. CuJlen, 28 Fed. 844.J 

2. The same is true as to the commissions of 
the sheriff, and (under section 829, Rev. St) it 
is. true also as to clerks' and marshals' commis- 
sions in the federal courts. 

[Cited in The Vernon, 36 Fed. 114; The Ser- 
apis, 37 Fed. 443.] 

The plaintiffs [Nathan Kitchen & Co.] re- 
covered judgment for the sum of $12,510.43 
and costs. After the execution was issued to 
the marshal, the defendants [N. W. Woodfin 
and R. W. Palliam] filed with the clerk re- 
ceipts from the plaintiffs amounting to $7050, 
which were entered as credit on the execu- 
tion docket. While the execution was in the 
hands of the marshal, the defendants paid the 
attorney of the plaintiffs ?3S00, and took re- 
ceipts for sijid payments. The marshal re- 
ceived these receipts in part satisfaction of the 
execution, and collected the balance due in 
cash, and made return of said receipts and 
cash to the clerk. In this case the clerk must 
look to the defendants for his compensation 
for the money received and paid out by him, 
and can have an execution for the same as 
a part of the costs of the cause. 

DICK, District Judge. During the last term 
of the circuit court, at Asheville, I was called 
on to decide as to the commissions to which 
the marshal was entitled. I am now called 
upon by a case argued to determine the 
compensation of the clerk for receiving, keep- 
ing, and paying out the money collected. A 
similar question arose in the case in equity, 
Clews V. Railroad Co. [unreported], but it be- 
came unnecessary for me to decide the same, 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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as the parties agreed -n^ith the clerk upon a j 
satisfactory compensation. As questions of 
this character may frequently arise in the 
courts of this district, I have concluded to 
file an opinion setting forth the law on the 
subject, for the information of parties to suits, 
and for the guidance of the officers of the 
courts. 

The act of congress (Rev. St. § 829) provides 
that for services rendered under an execu- 
tion, the marshal shall be entitled to "the 
same fees and poundage as are or shall be 
allo-\ved for similar services to tlie sheriffs of 
the states respectively in which the service 
is rendered." In this state, the principles of 
law defining the rights of a sheriff to commis- 
sions upon an execution in his hands, are 
dearly set forth in Willard v. Satchwell. 70 
N. C. 2G8, and the authorities cited. When 
an execution is issued to a marshal, he is 
bound to obey the exigency of the writ, and 
he at once becomes entitled to his commis- 
sions, if the defendant has property subject 
to levy sufficient to satisfy the execution; and 
lie cannot be divested of this right in any 
way except by his own neglect of duty. The 
fee bill (Rev. St. § 828) provides that the clerk 
shall be allowed: "For receiving, keeping, 
and paying out money in pursuance of any 
statute, or order of court, one per centum on 
the amount so received, kept, and paid." 
This i-ight of the clerk is not regulated by 
the law of the state in which the clerk renders 
the service, but is dependent upon the con- 
struction of said clause in the statute. Cer- 
tain fees are allowed the clerk for issuing an 
execution and making an entry of the return 
of the marshal. He incurs no responsibility 
as to money raised upon an execution until it 
is paid into his ofiice. When he receives 
money he incurs risk and responsibility, and 
then the compensation above mentioned, "on 
the amount so received, kept, and paid." In 
this case the clerk is entitled to one per 
centum on the money (cash) which came into 
his -hands, and was paid out by him. 

On the second question presented in the case 
argued, it is insisted that in receiving, keep- 
ing, and paying out the money collected on 
the execution, the clerk acts as the agent of 
the plaintiffs, and ought to retain his com- 
jjensation out of the fund. The law imposes 
on a clerk the duty of receiving money collect- 
ed on an execution when returned by the mar- 
shal. This legal requirement imposes only an 
official duty, and does not constitute tne clerk 
the agent of the plaintiff for receiving, keep- 
ing, and paying out money due on a judg- 
ment. The clerk is an agent of the law, and 
not of the parties in suit, unless made so 
by express agreement, or by acts from which 
such agency may fairly be implied. Purvis 
V. Jackson, 69 N. C. 474. When a plaintiff 
succeeds in a civil action, he is ordinarily en- 
titled to a judgment for all costs properly in- 
cident to the cause. This judgment includes 
all the costs belonging to the action, whether 
prior or subsequent to the rendition of judg- 



ment. If new costs accrue the judgment 
opens to receive them. Peyton v. Brooke [3 
Oranch (7 U. S.) 92]. The law directs a clerk, 
before issuing a summons in a civil action, to 
take a prosecution bond from the plaintiff, 
with sureties, to indemnify the defendant 
against costs. The sm-eties to this bond are 
only bound for the costs of the defendant; 
and for this reason the clerk and marshal 
may require the plaintiff to pay fees before 
any service is rendered. If the plaintiff pays 
fees to the officers, and afterwards succeeds 
in his action, he is entitled to have such fees 
taxed in the bill of costs against defendant. 
After judgment a successful plaintiff is never 
liable for ordinary costs unless the defendant 
is insolvent. 
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KITTLE et al. v. FROST et al. 

[9 Blatehf. 214; 5 Fish. Pat. Gas. 213.] i 

Circuit Court, S. D. New York. Dec. 15, 1871. 

Patents — Assignmest of Ixterest— Abandox- 

MENT— " SPItlXG MaTTHESS. " 

1. The first claim of the re-issued letters pat- 
ent granted to Samuel P. Kittle October 17tli, 
1865, for a "spring mattress." (the original pat- 
ent having been granted to him November Stii, 
1864,) namely, "The combination of the two 
parts, A and A', and an intervening portion of 
the sides of the box of a box-spring mattress, 
having the cases containing the stufiing attached 
to the said sides, the said parts A, A', and tiie 
intervening portion, being connected to each other 
by hinges, the joints of which are located twice 
the distrnce apart of the thickness of the stuf- 
fing, substantial'y as herein above set forth," is 
infringed by a mattress in which the sides of the 
box are divided into five parts, in such manner 
that the mattress contains the combination cov- 
ered by said third claim, introduced twice, once 
at each end of the mattrf ss. 

2. The said patent is valid. 

3. K., the inventor, in April, 1863, after mak- 
ing the invention, agreed in writing with F., to 
assign to F. an undivided one-half interest un- 
der the patent when it should be issued, in and 
to certain specified territory, on condition that F. 
should perform all of the covenants on his part 
in the agreement, which were numerous, and 
concerned principally the making and selling of 
mattresses. Among them were, however, cove- 
nants, that F. should pay "all necessary ex- 
penses of procuring a patent" for tlie invention, 
advancing the same as it should be required, ?30 
of it to be advanced before May 30th, 1803, and 
that F. should "be at the risk of all the expenses 
arising in the prosecution of the case for a pat- 
ent" on the invention. In June, 1864, when the 
application for the patent was ready to he filed, 
F., at the request of K., paid to K. i?15, as the 
fee to be paid at the patent ofiice on filing the ap- 
plication. It was filed. Subsequently, K. noti- 
fied F. of his, F.'s, failure to perform many of 
his covenants, and demanded a compliance with 
all of them. Two days after the patent was 
granted, K. notified F. that all his rights under 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 9 Blatehf. 214, 
and the statement is from 5 Fish. Pat. Cas. 213.] 
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the agreement were forfeited, and that he must 
not make any mattresses under the patent. The 
parties then met, and K. renewed the notice, and 
F., with a view to a settlement of his pecuniary 
transactions with EL., under the agreement, pre- 
sented to K. a bill, which contained, as a dehit 
against K., the said item of 515, as "advanced 
on mtent:" Edd, that this was an abandonment 
by F. to K., with the acquiescence of K., of all 
rights of P., under the agreement, to an interest 
in the patent. 

[This was a bill by Samuel P. Kittle and 
Frederick 0. Payne against Richard W- Frost, 
James Black, and George. Snyder.] 

[Final hearing on pleadings and proofs. Suit 
brought upon letters patent [No. 44,960] for 
an improvement in "spring mattresses,*' 
granted to Samuel P. Kittle, November 8, 
1864, and reissued October 17, 1865 [No. 2,- 
092]. 
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[The above engraving illustrates the inven- 
tion, the bed being shown botb as extended 
and folded. The casing is removed from the 
section on the right, so as to exhibit the ar- 
rangement of the springs.] 2 

S. D. Law and George GifEord, for com- 
plainants. 

A. 3. Todd, for defendants. 

BLATOHFORD, District Judge. This suit 
is founded on re-issued letters patent of the 
United States, granted to Samuel P. Kittle, 
one of the plaintiffs, October 17th, 1865, for 
a "spring mattress," on the surrender of orig- 
inal letters patent granted to him November 
8th, 1864. The re-issued patent contains 
seven claims, but only the first two claims 
are alleged to have been infringed by the de- 
fendants. The subjects of these two several 

2 [From 5 Fish. Pat. Cas. 213.] 



claims are defined by the specification in the 
following language: "The first part of my. 
invention relates to the division of the sides 
of the box wbich. contains the springs on 
wliieh the hair mattress or other stuffing is 
supported, at two points, and connecting the 
said parts by hinges, in such a manner that 
the joints thereof shall be, at two points, dis- 
tant from each other twice the thickness of 
the stuffing, and so arranged that the head 
or foot portion of the bed can be folded over 
so as to bring the principal parts of the box 
parallel with each other, the stuffing being 
between them, as hereinafter more fully set 
forth. The second part of my invention re- 
lates to so constructing that portion of the 
box which forms the short section between 
the hinges or joints, as to make it capable 
of supporting a portion of the springs, while 
at the same time it is of such length as to al- 
low thfe parts xipon each side of it to be hinged 
to it, and connected to each other at two 
points on each side, at the distance apart of 
twice the thickness of the stuffing, as here- 
inafter more fully set forth." The first and 
second claims of the patent are as follows: 
"First The combination of the two parts, A 
and A', and an intervening portion of the 
sides of the box of a box-spring mattress, 
having the cases containing the stuffing at- 
tached to the said sides, the said parts. A, A', 
and the intervening portion, being connected 
to each other by hinges, the joints of which 
are located twice the distance apart of the 
thickness of the stuffing, substantially as 
herein above set forth. Second. The com- 
bination of the two parts, A, A', hinged at 
two points the distance apart of twice the 
thickness of the stuffing, the intervening part, 
A", and a series of springs supported upon 
slats, attached to the said intervening portion, 
A", the whole being constructed and operat- 
ing substantially as herein above set forth." 

The object of the improvement covered by 
the first claim is to enable a box-spring mat- 
tress to be folded flatwise without material 
injury to the stuffing, which is mounted upon 
and connected with the box bottom contain- 
ing the springs. The improvement consists 
in combining two parts of the sides of the box 
of the mattress with, an intervening portion 
of such sides, by connecting them together 
by means of hinges, the joints of which are 
located twice the distance apart of the thick- 
ness of the stuffing, the cases containing the 
stuffing being attached as weU. to such two 
parts as to such intervening portion. The 
specification describes a division of the sides 
of the box at two points on each side. 

The object of the unprovement covered by 
the second claim is to make such intervening 
portion capable of supporting a portion of the 
springs, while, at the same time, it is of such 
length as to allow the pai'ts upon each side 
of it to be hinged to it, and connected to each 
other at two points, on each side of the box, 
at the distance apart of twice the thickness 
of the stuffing. The improvement consists in 
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combining such two parts of the box, hinged 
at hvo points the distance apart of twice the 
thieliness of the stuffing, with such interven- 
ing part, and with a series of springs sup- 
ported upon slats attached to such interven- 
ing part. This construction enables the parts 
of the box on each side of the intervening 
part to be folded over so as to become parallel 
with each other, the spring-box and the mat- 
tress mounted on the springs being folded 
over by the same movement. 

There can be no doubt that the defendants 
have infringed both of these claims. Their 
mattresses are of a like construction in prin- 
ciple to the mattress of Kittle, difiEering only 
formally in this, that the defendants' box has 
each of its sides divided into five parts in- 
stead of three, each of the sides being divided 
at four points instead of two. The result is, 
that the defendants' mattress has, in the mid- 
dle of each side of the box, a long portion, 
on each side of such long portion, a vei*y 
short part, corresponding with the interven- 
ing part in Kittle's mattress, and, at each 
end of the length of each side, another pai-t. 
These end parts can be folded over so as 
to become parallel with the middle part of 
the box, and to be in the same plane with 
each other. When so folded, the defend- 
ants' mattress is, in effect, two of Kittle's 
mattresses combined into one. It embodies 
each one of the two improvements of Kittle 
covered by his first and second claims, and 
embodies each one twice, each of the im- 
provements being applied at each end of 
the mattress. If cut into two, through the 
space between the end parts when folded, 
and through the centre of the middle one 
of the five parts, two of Kittle's mattresses 
would be produced. There are the two outer 
parts, the inteiTening part, the box, the box 
spring mattress, the cases containing the 
stuffing attached to the three parts, tlie 
three parts connected to each other by 
hinges, the joints of the hinges located twice 
the distance apart of the thickness of the 
stuflBng, and the series of springs supported 
upon slats attached to the intervening part, 
and all this in duplicate in each mattress, 
one of such arrangements at each end. The 
same result is attained by the arrangements, 
and in the same way, as in the patent. In 
such mattresses of the defendants as contain 
the arrangements ■ above mentioned, except 
in not having the eases containing the stuff- 
ing attached to the parts forming the sides 
of the box, the second claim of Kittle's pat- 
ent is infringed. It may be that the de- 
fendants' mattresses contain a useful im- 
provement beyond what is found in Kittle's 
patent. Whether they do or not is of no 
consequence here. They certainly embody 
what is patented by Kittle. 

In addition to the defence of non-infringe- 
ment, urged at the hearing, but not set up 
in the answer, the allegation of infringe- 
ment made in the bill not being denied by 
tlie answer, the defendants attack the pat- 



ent for want of novelty, various specifica- 
tions in that regard being contained in the 
answer. Without going into a detailed dis- 
cussion of the prior inventions set up, it is 
sufficient to say, that none of them embody 
what is covered by either the first or the 
second claim of the Kittle patent. The three 
principally relied upon are what are known 
as the "Putnam bed," the "Colton folding 
bedstead and mattress," and the "Cincinnati 
bed." These are effectually disposed of by 
the testimony of the expert on the part of 
the plaintiffs, and there is no testimony in 
contradiction. 

The defence really relied on, and which 
has caused the proofs in this case to be 
swollen to the bulk of some seven hundred 
printed pages, is a claim, on the part of the 
defendants, that what they have done in re- 
spect of their mattresses has been done un- 
der a right or license granted by Kittle un- 
der the inventions covered by the patent. 
The answer sets up, that, by a written in- 
strument executed by Kittle and one Alex- 
ander D. Farrell, on the 11th of April, 1863, 
Farrell became interested in Kittle's inven- 
tion, and in and to the patent subsequently 
issued for it, to the extent of one undivided 
half interest in and to all the counties in 
the state of New York, except those lying 
on, or west of, the Genesee river; that Far- 
rell duly complied with all the conditions 
contained in said instrument requisite or 
necessary for the proper vesting of said in- 
terest in Farrell; that the defendants are 
selling folding-bed bottoms, and all of them 
are made by Farrell; and that, if they con- 
tain any thing covered by Kittle's patent, 
they have been made and sold to the de- 
fendants under such license to Farrell, and 
Farrell has, by virtue of the interest re- 
ferred to, such rights under Kittle's patent, 
that the defendants are justified in selling 
such bed bottoms, without thereby infrin- 
ging Kittle's rights. 

The instrument refeiTed to bears date the 
1st of January, 1863, but was signed the 
11th of April, 1863. It recites, that Kittle 
obtained a patent for a "reliable spring mat- 
tress," August 28th, 1860; that he has re- 
cently invented a "folding-box spring mat- 
tress," for which he is about to apply for a 
patent; and that Farrell is desirous of manu- 
facturing the said matti'esses in the city of 
New York, and of acquiring an interest in 
the last-named invention in the state of New 
York, when the same shall be patented. 
Then Kittle, "in consideration of the cove- 
nants and agreements" by Farrell, thereinafter 
contained, "and of and during the true and 
faithful performance of each and every of 
them," grants permission to Farrell "to manu- 
facture and sell the said reliable and folding 
spring mattresses in. his factory in New 
York City, for the term of two years" from 
the date of the instrument, and agrees to 
pay Farrell "four dollars per month for the 
privilege of selling the said mattresses from 
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samples of the different grades" described in 
tlie instrument, (whicli Farrell is to expose 
for sucli purpose in his salesroom,) and also 
for the attention of Farrell to making sales, 
taking orders, delivering goods, and collect- 
ing bills, during the absence of Kittle. Then 
Kittle "agrees further to assign an undivided 
one half interest in and to all the counties 
in the state of New York, (except those ly- 
ing on, or west of, the Genesee river,) for 
and to the right in the folding mattress, 
when the patent for the same shall be grant- 
ed by the United States" to Kittle; and Kit- 
tle further agrees to pay to Farrell the price 
thereinafter specified, as regards the grades 
and the time of payment; and Farrell, "in 
consideration of said license or permission 
and agreements, covenants and agrees, on 
his part: (1) "To proceed without delay to 
manufacture the above mattresses according 
to the patent improvements, plans and direc- 
tions" of Kittle, thereinafter specified. (2) 
"To expose the several grades of mattresses" 
thereinafter specified, "for the inspection of 
the public, in a convenient store or show 
room, where he is to advertise the same by 
personal efiEoi-t, by cards, circulars, and 
through the newspapers, always representing 
the rollable mattress as the most economi- 
cal and best mattress or bed that can be 
procured." (3) To furnish Kittle "office and 
desk room in his store or show room, above 
specified, and, for the monthly payment of 
four dollars, to aUow the customers" of Kit- 
tle "to examine the different gi-ades of beds 
at all regular business hom's, and, in the 
absence" of Kittle, "to attend to them as 
he would to his own customers, take their or- 
ders, and supply them promptly with any 
mattresses they may order, and make out 
and collect the bills, and keep an accurate 
accouDt of the same" for Kittle. (4) "To 
keep an order book, in which every order, 
as soon as received, shall be legibly entered, 
and the actual number of each mattress, as 
soon as finished, shall be regularly entered, 
and, when sold to whom and where sold, and 
see that a corresponding number beenteredon 
the label or patent mark which shall be per- 
manently affixed to each mattress when fin- 
ished." (5) To pay Kittle "one dollar each 
for every rollable spring mattress he shall 
manufactui'e on his own account and not" 
for Kittle "or his customers, (every person 
who shall inquire" for Kittle, "or who may 
have previously negotiated for or bought 
mattresses of him,) and to pay all necessary 
expenses of procuring a patent for the fold- 
ing spring mattress, advancing the same as 
it shall be required in the progress of the 
case, thirty dollars of which is to be advanced 
before the thirtieth of aiay, 1863." (6) "To 
promptly supply all the orders of Kittle" and 
his customers, at actual cost of the material 
and labor, and twelve per cent, profit, and 
three per cent, national tax added, thereto, 
cartage and packing or boxing (if such there 
be) to be done at actual cost" for Kittle. 
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"If the delivery is direct from the cart or 
store to tlie customer, payment is to be made 
withui three days after delivery, but, if out 
of town, or by second conveyance, then in 
ten days." (7) To allow Kittle, "or his 
known agent, free access to the aforesaid 
order book and all its entries, as well as 
unobstructed access to all parts of the manu- 
factory at all regular business houi-s." (8) 
"To make a full, accuiute and minute state- 
ment every week of all the mattresses manu- 
factured during the week then ending, their 
kind and the actual number of each, to 
whom and where sold and delivered, such 
statement, together with all moneys due or 
belonging" to Kittle, and in the possession 
of Farrell, to be delivered to Kittle, and, in 
base he is out of town, to his wife, at his 
residence." (9) "To make all mattresses 
strictly in pursuance" of a schedule therein- 
after contained, "unless it shall be clearly 
impossible to retain custom or make the sale 
without deviation, and then to deviate no 
further in degree or number than is abso- 
lutely necessary for such case, and no such 
deviation is to be made a rule in any case 
or to any customer, except in case of special 
written directions by letter, which shall fully 
state the deviation and its extent, and to 
whom it applies," from Kittle. (10) The 
schedule referred to, covering rollable mat- 
tresses, and folding spring mattresses, of 
various grades and sizes. (11) "To see to 
have the work done by the piece and as ad- 
vajitageously as possible, and, if it is found 
that the cost therein eau be reduced," Kittle 
"is to have the full benefit thereof on all 
made for him or his customers." (12) '*In 
case the cash value of the material entering 
into the above mattresses shall rise or fall in 
the market, wholesale cash price, then such 
addition or reduction shall, in all cases, be 
made in making up the price" to Kittle, "for 
his and his customers' orders, before adding 
the provided per cent." to Farrell. Lastly. 
"Not to sell any of the above grades of mat- 
tresses at lower prices" than Kittle "shall be 
in the habit of selling, nor to charge exor- 
bitantly high prices for the rollable mattress 
above specified, but, in general, to conform, 
as near as possible, to the established or gen- 
eral prices" of Kittle "and to seek uniformity 
of prices in the sale and introduction of said 
mattresses." Finally. Farrell "is to be at the 
risk of all the expenses arising in the prosecu- 
tion of the ease for a patent on the folding 
spring mattresses aforesaid," and Kittie "is 
to use all diligence to hasten the issue of the 
same." 

The defence set up under this agreement is 
not claimed under the provision thereof 
whereby Kittle, for the consideration speci- 
fied, gi-ants permission to Farrell to manu- 
factm*e and sell the folding spring matti-esses 
for the term of- two years from the date of 
the agreement. That tei'm expired before the 
17th of October, 1865, the date of the reissued 
patent The defence aUeged is, that Farreil 
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became, under the agreement, entitled to an 
tuidiyided one-half interest in the patent for 
the folding mattress, for the territory in that 
respect specified in ehe agreement, which em- 
braces the ten-itory Tvithin wliich the in- 
fringement by the defendants is alleged by 
tlie bill to have taken place. 

A Toluminous mass of testimony has been 
taken on both sides, in regard to points of 
compliance and non-compliance by Fairell 
with the covenants and agreements specified 
in the contract, as to be each of them truly 
and faithfully performed by him, as the con- 
sideration of the agreement by Kittle to as- 
sign to him the specified interest in the in- 
vention and patent But I shall not examine 
these in detail, as there is one view of the 
ease which seems to me controlling in favor 
of the plaintiffs and against FarrelL The de- 
fendants have no greater rights than Farrell 
has. They justify under and through him. 
Consequently, if Farrell deliberately aban- 
doned his rights under the agreement, so far, 
at least, as a claim to an interest in the fold- 
ing mattress patent was concerned, and made 
that abandonment directly to Kittle, with the 
acquiescence of Kittle, the defendants are 
Avithout justification. 

It was one of the stipulations on the part 
of FaiTell, in the agreement, that he would 
pay all necessary expenses of procuring ag?at- 
ent for the folding spring mattress, advancing 
the same as it should be requii-ed in the prog- 
ress of the case, and, again, that he would 
be at the risli of all the expenses arising in 
the prosecution of the case for a patent on 
such mattress. The application for the pat- 
ent appears to have been in readiness to be 
sent to the patent ofiiee on the 9th of Jime. 
1SG4. On that day. Kittle applied to Farrell 
to furnish him with the sum of §15, as the 
fee to be paid at the patent ofiiee on filing 
the application. That amount was paid by 
Farrell to Kittle, for such purpose, on the 10th 
of June, and the application was filed. On 
the 22d of August, Kittle wrote to Farrell a 
letter complaining that Farrell neglected to 
perform any of his obligations set forth in 
the contract, and specifying some pai-tieulars. 
On the 27th of September, Kittle wrote to 
Fan-ell another letter, saying that he had not 
received for many weelis any of the benefits 
contemplated in the contract, that he had 
called upon FaiTell frequently to perform his 
obligations as specified in the contract, that 
he had written to him in August calling his 
attention to his overchai-ges and other viola- 
tions of tlie contract, and that Farrell had 
since then repeatedly refused him his rights 
and privileges under the contract, and de- 
manding of him immediate payment of a bill 
therewith presented, and an immediate state- 
ment in writing of all roUable and folding 
spring mattresses included in the contract, 
and manufaetm-ed by Farrell since the last 
bill rendered to Kittle, and the payment of 
all moneys in Farrell's hands belonging to 
Kittle, which Fan-ell had collected on beds 
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sold or delivered to customers of Kittle's, and 
access to the order books, for examination; 
and, as he alleged he had been refused access 
to the shop or manufactory, the removal of all 
restrictions to free access thereto, and a full, 
faithful, and immediate compliance on the 
part of FaiTell with all provisions of the con- 
tract. The bill accompanying the letter con- 
tained various items of charges against Far- 
rell, and, among others, one of §15 for the 
first patent fee, under date of June 11th, and 
a credit, under date of June lOUi, of $15, as 
furnished by Fan-ell on Kittle's order, leaving 
the amount of the bill at ?180.31. The lettei-s 
and the bill were presented to Fan-ell. The 
patent was granted on the 8th of November, 
1864. On the 10th of November, the attoi-ney 
for Kittle sent a letter to Farrell, advising 
him of the issuing of the patent, and notify- 
ing him that all privileges claimed by him un- 
der the agreement were forfeited by reason 
of the violation by him of the provisions of the 
agreement, and that he must not manufacture 
or sell any mattresses involving any invention 
for which Kittle held a patent, and demand- 
ing an immediate adjustment of the claim 
of Kittle for the previous use of his inven- 
tions. On the 2d of December, the attorney 
for Kittle wrote again to Farrell, requesting 
him to call upon the attorney in regard to tlie 
unsettled matters between -him and Kittle. 
In pursuance of this request, Farrell had an 
interview with Kittle and the attoi-ney, at 
which Kittle informed Farrell that he had 
forfeited his rights under the contract, by a 
failure to perfonn the contract on his part, 
and that he was infringing the folding box 
spring mattress patent, and must cease to 
manufactm-e folding box spring mattresses. 
At the same inteiwiew, Fanell produced and 
presented to Kittle, as a bHl of the amount due 
by Kittle to Farrell at the time, a statement 
of items of debits and credits, in which state- 
ment there is clmrged by Farrell against Kit- 
tle, as an item of debit, $15, as "advanced on 
patent." The amount claimed by Farrell, 
after deducting the items of credit to Kittle, 
was $125.01. This item of $15 was the sum 
of $15 advanced by FarreU in June, 1S64, for 
the fee on the patent. It is quite apparent, 
from what ti-anspired between the parties, 
that both of them, in December, 1864, regard- 
ed the unsettled matters between them as con- 
sisting solely of their pecuniary transactions 
under the contract, and considered the con- 
tract at an end so far as any further action 
under it was concerned, except by way of 
remedy for the past, and understood that Far- 
rell had acquired no right to any interest un- 
der the folding box spring matti-ess patent 
to Kittle. The charging in account, by Far- 
rell to Kittle, of the $15, which he had previ- 
ously advanced to Kittle towards the patent 
fee on the patent, and which sum it was for 
FaiTell to pay absolutely, and not charge to 
Kittle, if Farrell was to acquire any interest 
tmder the patent, and the doing this after he 
knew that the patent had been issued, and 
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after he had been informed by Kittle that be 
had forfeited all bis rights under the agree- 
ment by having violated its provisions, and 
was Infringing the patent, and must desist 
from its infringement, must be regarded as an 
acquiescence by him in the position taken by 
Kittle, and an abandonment of his claim to 
an interest in the patent, leaving him to his 
right of action against Kittle for any amount 
due to him on transactions under the agree- 
ment Farrell had, in fact, as the evidence 
shows, failed, in many particulars, to perform 
his stipulations in the agreement, so as to en- 
title himself to the interest in the patent. He 
was conscious of this, and hence tliis dear 
act of acquiescence in the views of Kittle, and 
this waiver of a claim to such interest. In 
the mass of testimony given by Farrell, cov- 
ering one hundred and eighty printed pages, 
and eight hundred and seventy-six questions 
and answers, no explanation is attempted to 
be made by him as to what he intended by 
making this charge against Ejttle, other than 
a waiver of his claim to an interest in the 
patent, nor was any satisfactory view on the 
subject, founded on the evidence, suggested 
by the counsel for the defendants on the hear- 
ing. Indeed, the proof shows, that, from a 
period as early, at least, as the date of the 
patent, the parties, by their mutual acts, re- 
garded the agreement as at an end, at least 
so far as it could operate to vest in Farrell an 
interest in the patent. 

There must be a decree for tiie plaintiffs for 
a perpetual injunction and an account of prof- 
its, with costs. 

[A demurrer to a bill for infringement of the 
same patent was overruled in 30 Fed. 689.] 



Case No. 7,857. 

KITTLE V. MERRIAM. 
[2 Curt. 475.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1855. 

Patents— Error in Specipicatiok. 

. In construing the specification of claim in let- 
ters patent, the entire specification and draw- 
ing are to he examined, and though there is an 
error in showing how a particular element enters 
into the combination claimed, if the residue of 
the specification and the drawing afford means to 
correct this mistake, it does not avoid the letters 
patent. 

This was an action [against Joseph H, 
Merriam,] on the case for the infringement 
of letters patent [No. 9,763,] granted to the 
plaintiff on the 7th day of June, 1853, for 
an "improved door-fastening." The specifica- 
tion was as follows: "To all Whom it may 
Concern: Be it known that I, Samuel P. 
Kittie, of Buffalo, in the county of Erie, and 
state of New York, have invented a new 
and improved mode of fastening or locking 
doors, so that they cannot be opened or un- 

1 [Reported by Hon. B. R. Curtis, Circuit 
JnsticeJ 
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locked from the outside, which I term a 
traveller's lock; and I do hereby declare 
that the following is a full, and exact de- 
scription thereof, reference being had to the 
accompanying drawings and to the letters 
of reference marked thereon. The nature of 
my invention consists in providing the door 
rebate with a metal bar sufficientiy thin to 
allow the door to shut. Said bar is of stifiE 
metal, and provided with an edge or edges, 
spur or spurs at one end, which edge or 
edges, spur or spurs, are pressed into the 
wood forming the rebate, by closing the door 
or otherwise, and the said edges or spurs are 
prevented losing their hold in the wood by 
means of the edge of the door resting against 
the bar or a cap which is used in connection 
with the bar when the door fits badly. The 
other end of said bar, which projects be- 
yond the face of the door when closed, is 
provided with a stop or rest, which, when 
the door has been closed as above, is made 
to bear on the face of the door, thus securing 
it, so long as the edges or spurs do retain 
their hold in the rebate. To represent and set 
forth more clearly the nature of my inven- 
tion, I will proceed to describe its construction 
and operation. 




"I construct my traveller's lock of any metal 
or composition that does not break or bend 
easily. Figure 1, is a perspective view of 
the lock closed, with the edges up, exposed 
to view. Fig. 2, is a perspective view of the 
lock open, with cap on. Fig. 3, represents 
the application of the lock in a section of 
a door and casement which are cut through 
the centre of the lock. 

"Let the same letters represent the same 
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parts in the above figures— then A will repre- 
sent the bar or stop; B the stop or rest; 
the brace or gujae, and D the cap. There are 
BO necessary exact dimensions for either of 
these parts, provided all agree together, but 
it is found convenient to make the bar A 
2^2 inches long, I14 inches wide, and % of 
an inch or less thick, with the end that is to 
be inserted between the edge of the door and 
face of the rebate bent back at an angle of 
about ninety degrees from a line with the 
face of the bar to form the edge or edges 
EE, as seen; or it may be made one con- 
tinuous edge, or cut into numerous pricks like 
saw-teeth; or there may be spurs set into 
the bar; or there may be a separate plate 
with similai- device made so as to admit of 
a connection, with the bar A, any of which 
would not matei-ially alter the principle or 
design of the lock. 1 1, on the bar in figure 
2, represent gains in the edges of the bar 
where the cap D is put on or taken off. The 
end of the bar A, w-hich projects beyond the 
rebate and face of the door when closed, must 
be provided with a stop or rest, which is 
or can be connected with the bar A, and 
made to bear on the face of the door when 
closed; this it is found convenient to do by the 
rivet H, which, when used, will secure to- 
gether the bar A, the stop B, and the brace 
C, and allow either or both the stop and brace 
to be thrown around back, as seen in Fig. 2; 
in place of the rivet, the bar and stop may 
be hinged together, or connected by ratchet 
and spring or screw, or in any way that will 
allow the stop to be taken off or thrown 
back to admit the door. The stop B may be 
made of like material, and same width and 
thickness of the bar A. The brace or guide 
C, as seen, is of like material ivith the bar A, 
and secured to it by the rivet H, the lip G, 
which is formed by bending the end of the 
bi-ace so that it will stand when closed at 
about a right angle with the back of the bar 
A. The brace O acts as a guide in setting 
the lock into the rebate, and is also a brace 
to strengthen the bar A. The lip F, as seen, 
can be formed on the stop B by bending the 
material either out or in, so that it will 
stand at about a right angle with the face of 
the bar A when closed, as seen in Fig. 1, 
and as shown in Fig. 3. This mode saves 
unnecessary metal and bulk. The lip should 
be of circular form, the rivet being the cen- 
tre when used as here represented, so that 
after the spui-s have been secured in the re- 
bate and the door closed, the stop B may be 
brought around and pressed upon the face of 
the door, securing it closely. The cap D, as 
seen in Fig. 2, is simply a piece of metal of 
wedge form to be used when the door does 
not fit closely into the rebate, as shown in 
Fig. 3. This cap may be connected with 
the bar A in various ways; it has been 
found convenient to do this by lips J J, as 
seen in Fig. 2. These lips are simply bent 
over the edge of the bar A, or made to fit it 
so that the cap may be taken off at 1 1, when 
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not required. "What I claim as my inven- 
tion, and desire to secure by letters patent, 
is the combination of the bar A, having the 
edges E E, with the stop or rest B, having 
the lips F and G constructed and arranged 
as described. I further claim the combina- 
tion of the cap D with the bar A, the effect 
of the cap being to fiU up the space between 
the edge of the door when closed, and the 
casing as described, all for the purposes and 
constructed in the manner substantially as 
set forth in the accompanying specifications 
and drawings. Samuel P. Kittle. 

"Arthur W. Jones, James gangster, Wit- 
nesses. 

"Patent dated June 7, 1853." 

The drawing annexed showed that the lip 
G was turned on the end of the brace C. 
The summing up was erroneous in calling 
the lip G a part of the rest B, and it was ob- 
jected that this error was fatal to the claim. 

Causten Brown, for plaintiff. 
Mr. Giles, contra. 

CURTIS, Circuit Justice. I disclaim, alto- 
gether, the power to correct a mistake in let- 
ters patent. The power to do this is confid- 
ed by congress to the commissioner of pat- 
ents, under the 13th section of the patent act 
of July 4, 1836 (5 Stat 122). My duty is to 
construe the specification and claim as they 
stand, and determine the legal effect of the 
claim. In doing this, one material thing to 
be adverted to is, what was in point of fact 
the invention. For there is a reasonable pre- 
sumption that the intention of the inventor 
was, to obtain, and of the government to 
concede to him, the exclusive right to what 
he actually invented. Now it is conceded 
that the brace C, with its lip G, are essential 
parts of the invention; and it is therefore 
fairly to be presumed he intended to em- 
brace them in his summing up. Still, he 
may have failed to do so, and we must look 
at the language employed and see whether 
he has or has not included these parts in his 
summing up. Refen*ing to the terms used 
in the claim, it is not doubtful that the pat- 
entee intended to include in his combination 
the lip G. He says so in express terms. 
No doubt exists on this subject. The doubt 
arises from the tei-ms employed to show how 
the lip G is to come into the combination. 
Taken by themselves, the words and letters 
of a part of the claim indicate that the rest 
B has two lips, F and G, and that the lip 
G enters into the combination as part of the 
rest B. But in construing a claim we can- 
not look to a single phrase only, to the exclu- 
sion of all the residue of the writing. On 
the contrary, we must look at the entire 
specification and drawings, and view each 
part by the light thrown on it by the whole. 
If the specification, taken as a whole, leaves 
no reasonable doubt concerning the intention 
of the patentee to include in the combination 
claimed, the brace and its lip G, then it is to 
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be considered as included. It has already 
been stated that even the words of the claim 
relied on hy the defendant, show that the lip 
G enters into the combination; and the close 
of the claim also shows that the parts of 
•which the combination consists are to be 
combined and arranged, that is, hitroduced 
into the combination, substantially as is de- 
scribed. And the description and drawings 
clearly show, that the lip G is to come uito 
the combination as part of the brace C, and 
that it is only in that way, it can possibly be 
combined with the other parts. The case, 
then, is this— the lip G is to come into the 
combination. One part of the claim says 
as one of the parts of B; another part of the 
claim, taken in connection with the residue 
of the specification and drawing, says it is 
to come in as part of O. And no reasonable 
man can doubt that the latter and not the 
former is what the patentee really intended. 
The rule of "error demonstrationis non nocet" 
is, therefore, applicable. "We may reject the 
erroneous description, and have enough left 
clearly and certainly to identify the mode in 
which the lip G was to enter into the combi- 
nation claimed. The parties then went to 
the jury upon the questions of novelty and 
infringement, and the defendant had a ver- 
dict. 



Case M"o. 7,857a. 

KITTLE V. SCHNEIDER. 
[See 30 Fed. 690.] 

Case ISTo. 7,858. 

KITTREDGE v. CLAREMONT BANK et al. 

[3 Story, 590.1 1 

Circuit Court, D. New Hampshire. May Term, 

1845. 

Pleading in EQOiTr— Amendments— Exceptions 

— Bankruptcy ov Plaintiff. 

1. The court may, for the purpose of avoiain| 
unnecessary delays, entertain a motion to amend 
a bill in equity, at the same time that exceptions 
thereto are filed, and may require the defendants 
to answer the amended matter and the exceptions 
together. 

[Cited in French v. First Nat. Bank, Case No. 
5,099.] 

2. Where, in the answer to a bill in equity, 
it was set forth, that as the plaintiff was a bank- 
rupt, and his assignee was not made a party to 
the bill, the plaintifiE was not entitled to relief; 
it was Md, that the objection of bankruptcy 
should have been taken in limine by way ot 
plea, and could not be insisted on to avoid ex- 
ceptions taken by the plaintifiE to the answer. 

3. In the present case, exceptions were taken 
bv the plaintifiE to the answer, on the ground, that 
the statements of the defendants therein con- 
tained were not "to the best of their knowledge, 
remembrance, information, and belief, as re- 
quh-ed by the bill, and were imperfect and in- 
sufficient, and the exceptions were allowed by 
the court It was held, that the defendant was 
bound to answer as to his information, and re- 

1 [Reported by William W. Story, Esq.] 
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membrance, and belief, as well as to his knowl- 
edge. 
[Cited in French v. First Nat Bank, Case No. 

5,099.] 
Bill in equity. The bill in substance stat- 
ed as follows: 

That on or about the 22nd day of December,. 
A. D. 1835, one James H. Bingham procured 
a loan from the Claremont Bank, for the sum 
of four hundred and fifty dollars, and for the 
secui-ity thereof signed a note with the said 
Bingham for the said sum. made payable to 
the president, directors and company of the 
Claremont Bank, on demand. And} also, the 
said Bingham, afterwards, on or about the 
16th day of January, A. D. 1S36, obtained 
another loan from the said bank, for the sum 
of eight hundred dollars, for his sole benefit, 
and for the security thereof signed a note 
with the said Buigham, for the sum of eight 
hundred dollars, made payable to the said 
president, directors and company of the 
Claremont Bank, on demand. That the said 
Bingham, on or about the 15th of August A. 
D. 1837, being indebted to the said bank in 
the sum of $13,563.38, or thereabouts, includ- 
ing the above two notes, and being pressed 
by the said bank for security on the same,, 
assigned over to the said bank two certain 
promissory notes, one executed by one Sam- 
uel Patridge to the said Bingham, dated on 
or about the 20th day of March, A. D. 1S34, 
on which was then or about that time due 
$10,789.09, and one executed by one Asa 
Wentworth, Junior, to the said Bingham, dat- 
ed on or about the 5th day of August, A. D. 
1837, for the sum of $5,000, both making the 
sum of $15,789.09, and made payable to order 
on demand, with interest annually; the said 
notes being a good and available security; 
which notes the said bank received of the 
said Bingham as collateral security for the 
said Bingham's debts to the said bank, among 
which were the two notes so signed by the 
plaintiff [Thomas B. Kittredge] as above set 
forth. That on or about the 12th day of De- 
cember, A. D. 1839, the aforesaid notes of 
$450 and of $800, not being paid, were taken 
up at the said bank, and the two sums put 
into one note of $1250, and signed by the said 
Bingham, and the plaintifE as surety, and 
made payable to the said Claremont Bank, on 
demand. That on or about the 6th day of 
March, A. D. 1838, the said note of $1250 
not having been paid, and the said Bingham 
having paid the interest thereon, it was taken 
up, and another note executed to the said 
president, directors and company of the Clare- 
mont Bank, for the same debt and the same 
sum, and again signed by the said Bingham, 
and the plaintife as surety, payable on de- 
mand. 

That, on or about the aforesaid 6th day of 
aiarch, A. D. 1838, the plaintiff procured a 
loan from the said bank of $1250, for his 
own benefit, and gave his note therefor to the 
said bank, which was signed by said Bing- 
ham as sm-ety, payable on demand. That 
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said bank requiring additional security of 
him for the last mentioned sum of $1250, so 
loaned to him, and for the note of $1250, so 
signed by your plaintiff as surety for said 
Bingham, the plaintifiE did, on or about the 
2nd day of April, A. D. 1838, execute to the 
said president, directors and company of the 
Claremont Bank, a mortgage deed of certain 
real estate, situate in the said Claremont, be- 
ing the lot and dwelling house and buildings 
thereon, then occupied by your plaintifiC, con- 
ditioned for the payment of the two aforesaid 
notes of $1250. a?hat thereaftei-wards, from 
time to time, your plaintiff made payments 
on the said $1250, given for his benefit, and 
that, on or about the 3rd day of April, A. D. 
1843, he paid the balance due on the same, 
and tool; up the said note, leaving the mort- 
gage outstanding as collateral security for 
the other $1250 note, given for the sole ben- 
efit of the said Bingham. 

That on or about the 5th day of December, 
A. D. 1839, Ormond Dutton, Austin Tyler, 
and Timothy Eastman, being hable as sure- 
ties to a large amount on the said Bingham's 
otlier liabilities, and the said Bingham being 
insolvent and in failing circumstances, and 
for the purpose of securing said Dutton, Ty- 
ler and Eastman, for such liabilities, and 
with the knowledge and approval of the said 
bank, the said Bingham did, on or about the 
aforesaid 5th day of December, A. D. 1839, 
assign and make over to the said Dutton, 
Tyler and Eastman, all the surplus and inter- 
est in the said Patridge and Wentworth 
notes, if any should remain after paying to 
the said president, directors and company, 
the said Bingham's liabilities for which said 
notes were assigned and transferred as col- 
lateral security, as heretofore set forth. And 
that the said Briggs and Stevens, on or about 
the nth day of February, 1844, having as- 
sumed all the liabilities of the said Dutton, 
Tyler and Eastman, for the said Bingham to 
the said Claremont Bank, they, the said Dut- 
ton, Tyler and Eastman, with the knowledge 
and approval of the said bank, in considera- 
tion therefor, did on or about the aforesaid 
nth day of February, A. D. 1841, assign and 
transfer to the said Briggs and Stevens, all 
then' interest in the surplus and interest of 
the said Patridge and Wentworth notes, after 
satisfying the said bank all the demands for 
which the notes were pledged to said bank, 
as heretofore set foi-th. 

That the plaintiff, on agreement with the 
said bank, on or about the 3rd day of April, 
A. D. 1841, deposited with the said bank the 
sum of $1256.88, or thereabouts, being the 
amount then due on the said note, on which 
the plaintiff was surety. The said bank 
agreed then and there to receive the same as 
satisfactory collateral security for the said 
note, instead and in lieu of the said mort- 
gage, and for no other purpose whatever; and 
that the said bank, in consideration of the 
said deposit, did then and there, on the receipt 
of the said money, discharge the said mort- 
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gage, and deliver the same up to your plain- 
tiff. 

That the said Bingham, previous to the 2nd 
day of June, 1842, had become wholly in- 
solvent, and unable to pay the said debts to 
the said bank, for which the said Patridge 
and Wentworth notes were pledged as collat- 
eral security as aforesaid; and that his in- 
solvency was then well known to the said 
bank, and to the said Briggs and Stevens, and 
that the said notes so pledged as aforesaid 
would be the only available fund of the said 
Bingham for the payment of his liabilities to 
the said bank. But the said bank, and the 
said Briggs and Stevens, combined and con- 
federated together to injure and defraud the 
plaintiff in the premises, and in the risk, de- 
lay and collection of the said Patridge and 
Wentworth notes. That the said bank, with- 
out the knowledge ajid consent of the plain- 
tiff, on or about the 2nd day of June, A. D. 
1842, delivered to the said Briggs and Ste- 
vens, the said Patridge's note (a small part 
only having been paid), and the said Briggs 
and Stevens made an arrangement with the 
said Patridge, and then and there took from 
the said Patridge a bond for the amount then 
due on the said note, secured by mortgage, 
payable on time by annual instalments in 
four or five years, as the plaintiff has boon 
informed, and verily believes, and gave up 
the said note to the said Pati-idge to be can- 
celled, and the said bond and security were 
afterwards delivered to, and received by the 
said bank,— thereby ratifying the same with- 
out the knowledge or consent of the plaintiff; 
and did forbear to collect any part of the 
Wentworth note for a long time, when they 
could and ought to have done it 

That, on or about the 25th day of May, A. 
D. 1843, the said Bingham drew his order on 
the said bank in favor of the plaintiff, desig- 
nating and requesting them to apply any 
monies by them received on his account, not 
then applied to any of his notes due to the 
said bank, to the payment of the said note 
of $1250, so signed by the plaintiff, as surety 
for the said Bingham, as aforesaid, and any 
monies thereafter received, till the said note 
be paid; which said order was thereafter- 
wards, on or about the 30th day of May, A. 
D. 1843, presented to the said bank by the 
plaintiff, who requested them to make the 
application as designated in the said order 
and directions of the said Bingham. But 
the said bank utterly refused to comply with 
so just and reasonable a request, as they in 
equity and good conscience were bound to 
do, although they had then collected and 
received on the said Bingham's account, 
which had not been applied to any of the 
said Bingham's debts, sufficient to satisfy 
the said note of $1250, or nearly so, or have 
long since, and before the filing of this bill, 
received a sufficient sum. 

That, on or about the 6th day of June, A. 
D. 1843, the plaintiff again requested the 
said bank to apply the monies, received on 
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the said collateral security, to the said note 
of $1250, signed by the plaintiff as surety, 
and to hold the said notes, so left by the 
said Bingham as collateral security, as before 
set forth, for the benefit of the plaintiff, and 
to indemnify him, as surety for the said 
Bingham. 

That on or about the 22nd day of Novem- 
ber, A. D. 1843, the sum of about $8000 being 
then due on the said notes of Patridge and 
"Wentworth, the said bank, and the said 
Briggs and Stevens farther combining and 
confederating together to injure and de- 
fraud the plaintifE out of the said sum of 
$1256.88, and to compel him to pay the said 
note of $1250,— knowing the said Bingham 
to be wholly irresponsible and unable to pay 
the plaintiff the same,— and to defraud him 
out of the benefit of the collateral security, 
pledged by the said Bingham for the pay- 
ment of the said $1250 note, with others, 
without the knowledge and consent of the 
plaintiff, came to an arrangement and agree- 
ment among themselves, whereby the said 
bank applied the said sum of $1256.88, as 
heretofore set forth, to the payment of the 
said Bingham's notes or liabilities, instead 
of collecting and applying the said Bing- 
ham's collateral paper as aforesaid. And the 
said Briggs and Stevens did then and there 
pay the said balance of the said Bingham's 
liabilities, which, together with the afore- 
said sum of $1256.88, was much less than 
the sum due on the said Patridge and Went- 
worth's collateral paper. And the said bank 
did then and there, in violation of good faith 
and their trust, and in fraud of the plaintiff's 
rights and interests, deliver up the said col- 
lateral securities of the said Bingham, and 
also, the other notes given by the said Bing- 
ham to the said bank with the said $1250 
note signed as surety by the plaintiff to the 
said Briggs and Stevens, who had no inter- 
est or claim to the said collateral security, 
till the said Bingham's liabilities to the said 
bank had been paid out of the said collateral 
paper, pledged for the payment of the same, 
or paid or caused to be paid by the said Bing- 
ham. 

That the plaintiff has, at divers times, ap- 
plied to the said bank to collect the said col- 
lateral debts, and apply the same in discharge 
of the said note of $1250, signed by him as 
surety for the said Bingham, and also, to 
keep and retain the said collateral debts, or 
a sufficient sum out of the same, to pay and 
discharge the said note of $1250, or in case 
he was obliged to pay the same, to retain the 
said collateral claims for his benefit as Bing- 
ham's surety. But they have refused so to do; 
all which actings and doings of the said de- 
fendants are contrary to equity and good con- 
science, and tend to the manifest injury of 
the plaintiff. 

The interrogatories proposed in the bill, to 
the answers to which exception was taken by 
the plaintiff, run as follows: (1st) Whether 
or no the said James H. Bingham had a loan 
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for his own benefit at the said Claremont 
Bank of $450, on or about the 22nd day of 
December, A. D. 1835, for which he gave his 
note signed by himself and the plaintiff as 
his surety, or at any other and what time, 
or any other and what sum? And also, an- 
other loan for his own benefit, from the said 
bank, on or about the 10th day of January, 
A. D. 1836, for $800, or at any and what 
time, or any other, and what sum, for which 
he gave his note, signed by himself, and the 
said plaintiff as surety, or how were the notes 
signed, and for whose benefit was the loan 
made? (2nd) Whether or no the two notes 
against the said Samuel Patridge and the 
said Asa Wentworth, Junior, or any other and 
what sums, were assigned over and deposited 
with the said bank, by the said Bingham, as 
collateral security, for the payment of the 
said Bingham's notes, to the said bank, in- 
cluding the aforesaid two notes of $450, and 
$800, and whether or no, the said notes were 
good and available notes at that time, and 
the makers thereof good and responsible? 
(3rd) Whether or no, the said Bingham, on or 
about the 2nd day of December, A. D. 1837, 
or at any other and what time, did pay up 
the interest and discount on the said notes 
of $450 and $800, and get them renewed, and 
put into one note of $1250, signed by the said 
Bingham and the said plaintiff as his surety? 
And whether or no the same note was again 
renewed at the said bank on or about the 6th 
day of March, A. D. 1838, the said Bingham 
paying the interest, and signed by the said 
Bingham and the plaintiff as his sm-ety? 
(4th) Whether or no the plaintiff did obtain 
a loan at the said bank of $1250, on or about 
the 6th day of March, A. D. 1838, for his own 
use and benefit, or at any other and what 
time, and gave his note signed by himself, 
and the said James H. Bingham as his 
surety? If so, whether or no the plaintiff did 
thereafterwards, on or about the 2nd day of 
April, A. D. 1830, execute a mortgage deed 
to the president, direetors^and company of the 
Olaremont Bank, of his house and loi which 
he then occupied in the said Claremont, to se- 
cure the payment of the said loan of $1250, 
to himself, and also, for the further security 
of the payment of the other $1250 note, signed 
by him as surety for the said Bingham? If 
so, whether or no, the plaintiff did on or 
about the 3rd day of April, A. D. 1843, pay 
the balance due on the said note of $1250, 
so loaned to himself and for his own benefit, 
on which the said Bingham signed as his 
surety, and secured by the said mortgage 
deed, or at any other and what time, and take 
up the said note? (5th) Whether or no the 
said James H. Bingham, on or about the 
25th day of Slay, A. D. 1843, requested the 
president, directors and company of the Clare- 
mont Bank, by writing or otherwise, of that 
or any other, and what date, to apply any 
monies already not applied, received, or which 
should thereafter be received on his account 
by the said bank, to the payment of the said 
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note of $1250, signed by the plaintiff as sure- 
ty for the said Bingham, as set forth in this 
bill? If so, whether or no the said order or 
■ direction was afterwards, on or about the 
30th day of the said May, presented to the 
said bank for acceptance, with a request that 
the application should be made agreeable to 
the said direction? And whether or no there 
were not monies then in the said bank, re- 
ceived on the said Bingham's account, not ap- 
plied on any of the said Bingham's liabilities, 
sufficient to pay and discharge the said note 
of ?1250, or any part thereof, and how much 
had the said bank received and not applied? 
And whether or no the said president, di- 
rectors and company did neglect and refuse 
to make such application, and all sums there- 
after received? (6th) Whether or no the 
plaintiff, by himself or his agent, on or about 
the 6th day of June, A. D. 1843, did again 
notify the said president, directors and com- 
pany to apply the monies, collected on the said 
Bingham's said collateral securities, to the 
said note of ?12o0, so signed by the plaintiff, 
as surety for the said Bingham, and also, to 
hold and retain the said collateral securities, 
so pledged by the said Bingham, as before set 
forth, for the plaintiff's benefit and security? 
(7th) Whether or no tlie said president, di- 
rectors and company, and the said Briggs and 
Stevens, or either, or which of them, on or 
about the aforesaid 22nd day of November, A. 
D, 1S43, did enter into an arrangement, with- 
out the knowledge or consent of the plaintiff, 
whereby the said president, directors and 
company did then and there, at the request of 
the said Briggs and Stevens, or otherwise, 
apply and appropriate the aforesaid sum 
§1256.88, so deposited by the plaintiff, as col- 
lateral security as aforesaid, to the said presi- 
dent, directors and company, as set forth in 
the said bill, to the said Bingham's debts and 
liabilities, secured by the said Patridge and 
Wentworth notes, and deliver over to the said 
Briggs and Stevens the said demands against 
the said Pati-idge and Wentworth? If so, 
whether or no, the sum due on the said Pat- 
ridge and Wentworth demands, was not more 
than sufficient to pay and discharge all the 
said Bingham's debts and liabilities to the 
said bank, for which the said demands were 
pledged? And whether or no the said presi- 
dent, directors and company did then de- 
liver over to the said Briggs and Stevens, 
or either, or which of them, all the notes and 
obligations in favor of the said president, di- 
rectors and company, against the said Bing- 
liam, including the said $1250 note, signed by 
the plaintiff as Bingham's surety? If so, 
what notes, obligations, or evidences of debts 
were so delivered over, and what has become 
of them? (Sth) Whether or no the said Pat- 
ridge and Wentworth's demands have since 
been collected, or any part thereof, and how 
much? (9th) Whether or no the plaintiff has 
not, at divers times, requested the said presi- 
dent, directors and company of the Claremont 
Bank, to make the application of the monies 
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I collected on the said Bingham's collateral se- 
I curities, in payment of the said $1250 note, 
and retain the said collateral security for his 
indemnity, in case he had it to pay? 

The bill prays that the said bank may be 
decreed to pay back to the plaintiff, the said 
sum of $1256.88, with the lawful interest 
thereon, and all damages he may have sus- 
tained in the premises, and that the plaintiff 
may be forever discharged from all liability 
on the said note, or that the said bank he 
made responsible and chargeable for the said 
demands against the said Patridge and Went- 
worth, to be paid over when collected, for the 
use and benefit of the plaintiff, to the amount 
of the said $1256.88, and interest thereon, 
with due damages; or, that the said Briggs 
and Stevens be decreed to pay over the same 
to the plaintiff, or retain the said Pati'idge 
and Wentworth demands, to be received and 
collected by them, and pay over to the plain- 
tiff the aforesaid sum of $1256.88, and the 
lawful interest on the same, and find surety 
for the performance of the same; and for 
such further or other relief in the premises as 
the nature and cu-cumstances of the case may 
require. 

The answer of the president, directoi-s, and 
company of the Claremont Bank, set foith, 
that the said complainant filed his petition in 
bankruptcy on June &th, 1842, and aftenvards, 
on July 20th, 1842, he was declared a bank- 
rupt, and John D. Prentiss, of Claremont, was 
duly appointed assignee of all his property, 
and rights of propertj'. That, as the pre- 
tended claim, set up in and by the said bill, 
appears by the said bill to have accrued be- 
fore the filing of the said complainant's peti- 
tion, these defendants are advised, that the 
said complainant's right and interest to the 
said pretended claim were, at the time of the 
decree of the said court, appointing the said 
assignee, and now are, vested in the said 
assignee, and not in the said complainant, 
and these defendants claim the same benefit 
from the facts above .stated, as if they had 
set forth the same by way of plea in this 
cause, and for the reasons, and under the cir- 
cumstances aforesaid, they are advised, and 
insist that the said complainant is not en- 
titled to any relief against them, touching the 
mattei-s complained of in the sai^ bill. 

The answers to the interrogatories in the 
bill, which were excepted to by the plaintiff, 
were as follows: (1st) In answer to the first 
interrogatory, contained in the bill of com- 
plamt aforesaid, the defendants say: That it 
appears from the books of the said bank, that 
on the 22d day of November, A. D. 1835, a 
note signed by James H. Bingham, and Thom- 
as B. Kittredge, both as principals, for the 
sum of $450, was discounted at the said bank; 
and that on the 19th day of January. A. D. 
1836, another note signed by James H. Bing- 
ham, and Thomas B. Kittredge, both as prin- 
cipals, for the sum of $800, was discounted at 
the said bank; and that on the 22d day of 
August, A. D. 1837, the aforesaid note for 
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?-loO was paid; and on the same day another 
note, signed hy the said Bingham and Kit- 
tredge, hoth as principals, was discounted at 
the said bank for the sum of $450. Ttiat on 
the 29th day of August, A, D. 1837, the afore- 
said note for the sum of §800, was paid to 
the said banlc, and on the same day, a note 
for the same sum, signed by the said Bing- 
ham and Kitti-edge, both as principals, was 
discounted at' the said banli; but whether the 
said loans, or any of them were for the sole 
benefit of the said Bingham, these defendants 
cannot state, and have not the means of stat- 
ing, as the fact does not appear on the books 
of the said bank. (2nd) And these defend- 
ants, in answer to the second interrogatory, 
say: That on the 15th day of August, A. D. 
1837, the said Bingham was indebted to the 
sai.^ bank in the sum of §4,750 on discounted 
notes, and in the farther sum of §9,337.91, on 
cash notes; one of the said cash notes of 
§2,000, was signed by the said Bingham and 
WilliamA. Kent, and George Kent,— amount- 
ing in the whole to the sum of §14,087.91. 
The said sum of §4,750 was made up of the 
following notes, viz.: A note signed by the 
said Bingham, and James Tewksbury, both 
as principals, dated December 13th, A. D. 
1836, for §1000; a note signed by the said 
Bingham and Kittredge, both as principals, 
dated Januaiy 19th, A. D. 1836, for §800; a 
note signed by the said Bingham and Kit- 
tredge, as principals, dated December 22nd, 
A. D. 1835, for §450; a note signed by the 
said Bingham and Roswell Elmer and Aus-. 
tin Tyler, all as principals, for §2,500, dated 
May 17th, A. D. 1836. That whether the 
said bank called on the said Bingham for 
additional security, or whether it was other- 
wise furnished, these defendants cannot 
state, and have not the means of stating. 
That on the 15th day of August, A. D. 1837, 
the said Bingham assigned and transferred 
to the said bank one note signed by Samuel 
Patridge, of Pottsdam, in the state of New 
York, payable to the said Bingham or his 
order, on which there was then due about 
§10,789.09, and another note signed by Asa 
Wentworth, Jr., of Rockingham, in the state 
of Vermont, payable to the said Bingham, or 
his order, on which was then due about the 
sum of §5,000, as collateral security for what 
the said Bingham was then owing the said 
bank. As to the responsibility of the said 
Patridge, these defendants say, that they 
have repeatedly pressed the said Patridge 
for payment, but have never been able to col- 
lect more than what will hereafter appear. 
It was supposed by the bank, that Patridge 
desired to be sued, so as to compel the bank 
to take on their execution his real estate. 
The bank were often requested and urged by 
the said Briggs to collect the said note. The 
bank knew nothing, personally, of him. As 
to the responsibility of the said Wentworth, 
they say that he was supposed to be respon- 
sible, but they could not get payment from 
him, but finally succeeded in getting collat-* 
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eral security for a considerable portion of 
the debt, by consenting to delay. (13th) In 
answer to the thirteenth interrogatory, these 
defendants say: That on the 22nd day of 
November, A. D. 1843, the said bank, with 
the knowledge and consent of the said 
Briggs, did apply the said sum of §1,256.88, 
deposited in the said bank by the said Kit- 
tredge, to the payment of the note of §1,250, 
signed by Bingham as principal, and Kit- 
tredge as surety, agreeably to the receipt, dat- 
ed on the third day of April, A. D. 1843, 
given by the cashier on behalf of the bank, 
to the said Kittredge for the said sum; by 
which receipt the bank reserved to them- 
selves, the right to use the said deposit, by 
paying the same on the said note, as they 
should judge proper. The sums due on the 
Patridge and Wentworth notes were more 
than sufficient to discharge the debts for 
which they were pledged by Bingham to the 
bank. The bank did not then, or at any 
other time, deliver to the said Briggs and Ste- 
vens, or either of them, any notes or obliga- 
tions whatever, in fa^or of the hank, against 
the said Bingham, excepting the Eton Brain- 
ard note and mortgage before mentioned, 
which sometime afterwards was delivered by 
the bank to tlie said Briggs, he having an as- 
signment of Bingham's interest in the note 
and mortgage, and producing to the said 
bank an order from the said Bingham for the 
delivery thereof to him; nor did the bank 
ever deliver to the said Briggs and Stevens, 
or either of them, the said note of §1,250. 
The said plaintiff's §1,250 note is at the bank. 
In answer to the fifteenth interrogatoiT, these 
defendants say: That the said Kittredge has 
often made such requests to the bank. And 
these defendants deny all and all manner of 
unlawful combination and confederacy, where- 
with they are by the said bill charged, with- 
out this, that if there is any other matter, 
cause, or thing, in the said complainant's said 
bill of complaint contained, material, or nec- 
essary for these defendants to make answer 
unto, and not herein and hereby well and suf- 
ficiently answered, confessed, traversed, and 
avoided or denied, it is true to the knowledge 
or belief of these defendants. All of which 
matters and things, these defendants are 
ready and willing to aver, maintain and prove, 
as this honprnble court shall direct; and hum- 
bly piuy to be hence dismissed, with their 
reasonable costs and charges in this behalf, 
most wrongfully sustained. 

The answer of William Briggs and Enos 
Stevens coiTesponded, in substance, to the 
answer of the Claremont Bank. The plea was 
also the same. Their answers to the inter- 
rogatories of the plaintiff, which were objected 
to by him, were as follows; (1) In answer to 
the first interrogatory, they say: That they 
have no knowledge as to the matters and 
things in the said interrogatories contained, 
excepting what they have drawn from the 
answer of the said bank, to the said plain- 
tiff's said bill. (2nd) In answer to the second 
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interrogatory, thoy say: That they have heard 
from tlie said Claremont Banli, and from the 
said Bingham, that the said Bingham -was in- 
debted to the said hank, on the 15th day of 
August, A. D. 1837, but do not know the 
amount of the said indebtedness. And wheth- 
er any notes signed by the said Kittredge and 
Bingham, made any part of the said indebted- 
ness, — tliat tliey have no doubt that the said 
Tatvidge and Wentworth notes were by the 
said Bingham transferred to the said Clare- 
mont Baulc, as collateral security for what 
he then owed the bank, and the said Went- 
worth and Patridge were as these defend- 
ants believe, then reputed' to be responsible. 
(3rd) In answer to the third interrogators', 
they say: That they have no knowledge as 
to any matters inquired of in the said inter- 
rogatory. (4th) No knowledge. (6th) In an- 
swer to the sixth interrogatory, they say: 
That on or near the 11th day of February, A. 
D. iSil, the said Button, Tyler and Eastman, 
with the knowledge and approval of the said 
Claremont Bank, did transfer to these defend- 
ants all their interest in the Patridge and 
"Wentworth notes, and also conveyed to them 
several parcels of real estate, including a 
mortgage against Prentice ShoUes; the con- 
sideration for all which, was the assumption 
by these defendants of certain liabilities for 
the said Bingham, which they, the said But- 
ton, Tyler and Eastman, had theretofore as- 
sumed to the bank, and also certain other 
liabilities for the said Bingham, which they, 
the said Button, Tyler, and Eastman, had 
theretofore assumed for the said Bingham, 
the whole amounting to about $14,000; and 
the transfer and conveyance from the said 
Button, Eastman and Tyler was an absolute 
and unconditional sale, made with the knowl- 
edge and consent of the said Bingham, and by 
an instrument in his own hand-writing. (10th 
and 11th) In answer to the tenth and elev- 
enth interrogatories, ' they say: That they 
have no knowledge of the matters in the said 
interrogatories inquired about. In answer to 
the twelfth interrogatory, they say: That on 
or near the 22nd of November, A. B. 1843, the 
sum of about $7,200, remained uncollected on 
the Patridge demand, and about ?S00 on the 
Wentworth note. (13th) Their answer to the 
tliirteenth interrogatory, was identical with 
that of the Claremont Bank. As to the four- 
teenth and fifteenth interrogatorie;?, they say: 
That they know nothing about the matters 
Inquired of in the said interrogatories. 

To the sufficiency of the answer by the 
bank the plaintiff filed the following excep- 
iions: (1st) For that the bank, in their an- 
swer to the first interrogatory, have not an- 
swered and set forth to the best and utmost 
of their knowledge, remembrance, informa- 
tion and belief, whether or no the loans of the 
$450 and $800 were made for said Bingham's 
benefit — but their answer, to wit: "from the 
appearance of the said books of the said 
bank"' alone is insufficient. (2nd) For that 
the said bank, in their answer to the second 



and genei*al interrogatories, and the allega- 
tions in the bill, have not answered and set 
forth to the best and utmost of their knowl- 
edge, remembrance, information and belief, 
whether or no it has been the custom and 
usage of the bank, in taking notes, for all the 
signers to execute the notes as principals— and 
why they are so taken? And whether or no, 
said two notes of $450 and $800, were not, 
at all times, reckoned and accounted by the 
bank as Bingham's debts, and included in 
said Bingham's debts, secured by the Par- 
tridge and Wentworth notes. Whether or no 
the said Partridge and Wentworth notes were 
payable on demand and interest; whether or 
no, they were dated, and what date; whether 
or no, according to the best of their informa- 
tion and belief, said notes were good and 
available at the time (when they were trans- 
ferred to said bank), and the makers thereof 
good and responsible? And for that the said 
bank has set forth their supposition that Par- 
tridge desired to be sued, so as to compel said 
bank to take his real estate on their execu- 
tion, but have not stated any reasons for said 
supposition, and do not set forth what means 
and diligence they took to collect said notes. 
(3d) For that the said bank have not to the best 
and utmost of their knowledge, remembrance, 
information and belief, answered and set 
forth, whether or no it has been the custom 
and usage of the bank, when a note has been 
renewed, to make an entry on their books, 
"Paid," instead of "Renewed," and for a re- 
newed note, to enter it as a new loan? wheth- 
er or no, minutes and records were kept of 
the meetings and doings of the directors, and 
of notes received and discounted? And wheth- 
er or no, the entries on their books show, who 
paid the interest on notes delayed, renewed 
or discounted? And said bank has not an- 
swered whether, according to the best of their 
information and belief, said Bingham did pay 
up the interest and discounts on said notes 
of $450 and $800, and got them renewed and 
put into one note of $1250, signed by said 
Bingham and said orator as his surety, and 
whether or no the same note was again re- 
newed at said bank on or about the 6th day 
of March, A. B. 1838, said Bingham paying 
the interest, and signed by said Bingham and 
said orator as his surety? (5th) For that the 
said bank have not, to the best and utmost 
of their knowledge, remembrance, information 
and belief, made "a full, true, direct and per- 
fect answer" to the charges and allegations in 
the bin of complaint and interrogated about in 
the thirteenth and general interrogatories. 
Whether or no, an arrangement or settlement 
was made between the bank and the said 
Briggs and Stevens, or either, and which of 
them, in relation to said Bingham's debts and 
liabilities to said bank, on the 22d day of No- 
vember, A. B. 1843, and what that arrange- 
ment or settlement was — and what said Bing- 
ham's liabilities were at said bank; whether 
or no, the note of $1250, signed by Kit- 
tredge as surety for Bingham, and for which 
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the sum of $1256.88, was deposited as collat- 
eral security by said Kittredge, was account- 
ed as a debt of said Bingham, and adjusted 
as such, in such settlement; and what amount 
of collateral securities pledged by said Bing- 
ham remained over and above the payment 
of all said Bingham's debts to said bank. And 
whether or no, the balance, or evidences of 
such balance, was paid or delivered over to 
said Briggs and Stevens, or either and which 
of them, or applied to any other liabilities, 
and what other? And whether or no, the 
sums due on the said Partridge and Went- 
worth demands, were more than sufficient to 
discharge said Bingham's debts, not including 
the said sum of $1256.88? Whether or no 
this settlement was made and arranged with- 
out the knowledge and consent of the said 
Kitredge? Whether or no, the said bank did 
deliver over the said Partridge and Went- 
worth demands to the said Briggs and Ste- 
vens, or either and which of them, without 
the knowledge and consent of the said Kit- 
tredge, for what pm-pose, and under what 
conditions and arrangements? {6th) For that 
the said bank have not answered and set 
forth the matters and things inquired about 
in the fifteenth inteixogatory, without refer- 
ring to said interrogatory, which, is insuffi- 
cient In all of which particulars, the said 
complainant excepts to the answer of the said" 
president, directors and company of the Clare- 
mont Bank, as evasive, imperfect, and insuf- 
ficient, and hereby prays that said president, 
directors and company of the Claremont 
Bank, may be compelled to put in a full and 
sufficient answer thereto. 

The following exceptions were filed to the 
answer of Briggs and Stevens. (1st) For that 
the said Briggs and Stevens have not suffi- 
ciently set forth the matters and things in- 
quired about, under the first interrogatory in 
the said bill, and that their knowledge of the 
matters and things therein inquired about, 
drawn from the answers of the bank, is insuf- 
ficient {2nd) For that the said Briggs and 
Stevens have not, to the best and utmost of 
their knowledge, remembrance, information, 
and belief, answered and set forth under the 
second interrogatory. The statement that 
they have "no doubt they were transferred as 
collateral security," is insufficient, without a 
full and direct answer, as to their knowledge, 
remembrance, information, and belief. {3rd) 
For that the said Briggs and Stevens have 
not set forth the matters and things inquired 
about in the 3d, 4th, 10th, 11th, 14th, and 
15th interrogatories, nor of their information 
and belief thereof, and that a reference to 
the matters and things inquired about, with- 
out setting forth the same or substance there- 
of, is insufficient (4th) For that the said 
Briggs and Stevens have not, to the best and 
utmost of their knowledge, remembrance, in- 
fonnatlon and belief, fully answered and set 
forth the matters and things inquired about 
in the 6th interrogatory, to wit, "what interest 
was assigned, and for what purpose was it 
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done, and for what consideration?" The an- 
swer being insufficient to state "certain lia- 
bilities for the said Bingham, which they, the 
said Dutton, Tyler and Eastman, had thereto- 
fore assumed," &c., without answering and set- 
ting forth what those other liabilities were, and 
their amount {5th) For that the said Briggs 
and Stevens have not, to the best and utmost 
of their knowledge, remembrance, information 
and belief, fully answered the matters and 
things alleged in the said bill of complaint, 
and interrogated under the 13th and general 
interrogatories. {6th) For that the said Briggs 
and Stevens have not, to the best and ut- 
must of their knowledge, remembrance, infor- 
mation and belief, answered and set forth as 
inquired about in the 14th interrogatory, but 
they have neglected and retused to answer 
the same, or to set forth the matters and 
things therein inquired about (7th) For that 
the said Briggs and Stevens have not, to the 
best and utmost of their knowledge, remem- 
brance, information and belief, answered or 
pretended to answer, the matters and things 
alleged and charged in the bill, but have con- 
fined their answers exclusively upon the in- 
terrogatories in the said bill, without suffi- 
ciently setting forth the subject matters in- 
quired about In all which particulars, the 
said complainant excepts to the joint answers 
of the said Briggs and Stevens, as evasive, 
imperfect and insufficient and hereby prays 
that the said Briggs and Stevens may be com- 
pelled to put in full and sufficient answers 
thereto. 

STORY, Circuit Justice. Some suggestion 
has been made in relation to the application 
made to amend the bill at the same time that 
exceptions were filed, as if it imported a posi- 
tive irregularity. But this is not so; for it is 
entirely competent for the court in order to 
avoid unnecessary delays, to grant leave to 
amend the bill, and, if the exceptions are al- 
lowed, to require the defendants to answer 
the amended matter and the exceptions at the 
same time, allowing a suitable time to accom- 
plish the same. 

An objection has been taken as preliminary 
in its natm'e, and superseding the examina- 
tion of the exceptions, if it be sustained by 
the court. The objection is, that the plaintiff 
became bankrupt, and obtained his discharge 
before the present suit was brought, and that 
his assignee is a proper party to the suit It 
might be sufficient to say, that in the present 
stage of these proceedings, upon exceptions to 
the answer, the objection does not properly 
arise, for as the defendants have consented 
to answer, and have not taken the objection 
of bankruptcy in limine, by way of plea, but 
have consented to answer, they ought to an- 
swer fully to the merits. But in truth, there 
is nothing in the objection itself, with refer- 
ence to the gravamen of the present bill. 
The plaintiff became a bankrupt in July, 
1842; and the cause of action, as stated in 
the bill, arose from transactions originating 
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in April, 1843, and from a misapplication of 
monies, on which the assignee had and could 
haTe no interest under the bankruptcy. These 
monies did not constitute any part of the as- 
sets of the bankrupt before his bankruptcy. 

The defendants have declined arguing the 
exceptions, and it seems to me very properly, 
for, in substance, they are all well founded. 
For the most part they fall within the reason- 
ing of the case of Byam v. Brooks [Case No. 
1,949], and most of the cases cited by Story 
in Equity Pleading (sections 854, 855, S55a). 
It does not seem necessary to make any dis- 
tinction between the answer of the bank, and 
the joint answer of Briggs and Stevens, as 
to the nature and character of the exceptions. 
I shall, therefore, allow the exceptions; and 
as the amendments were received by the dis- 
trict judge, I presume, that they were deemed 
by him as proper foundation for leave, to 
amend; and therefore I shall direct that the 
amendments and the exceptions be answered 
by the defendants on the rule day (the first 
Monday) in September next, unless further 
time shall then be allowed by the district 
judge. Neither party, however, is entitled to 
costs, for both parties have placed themselves 
in a predicament to require the court to ab- 
stain from the allowance; the plaintiff by 
asking for leave to amend, and the defend- 
ants by filing insufficient answers. 

[Exceptions were filed to defendants' amended 
answers, and said exceptions were sustained. 
Case No. 7,859.1 
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KITTRBDGB v. OLAREMONT BANK et al. 

[1 Woodb. & M. 244.] i 
Circuit Court, D. New Hampshire. Mav Term, 

1846. 
Bill in Equity— Interrogatories— Answers to. 

1. TVliere a bill in chancery asks answers to 
certain pertinent interrogatories according to the 
knowledge, information, and belief of the re- 
spondents, it is their duty, not merely to state 
their own knowledge, but the information, if 
any derived from others, and their belief on the 
subject. 

[Cited in Burpee v. First Nat. Bank of Janes- 
ville. Case No. 2,185.] 

2. If one of the respondents be a corporation, 
the officers answering are bound to make full 
inquiries on the matter before answei'ing. 

[Cited in French v. First Nat. Bank, Case No. 
5.099.] 

3. When the court have once ordered the re- 
spondents to answer more fully on such matters, 
and exceptions are taken and sustained again to 
omissions or evasions, the court will not allow 
the answers to be amended without cost, to be 
followed by harsher measures if the omissions are 
repeated. 

[Cited in Gamewell Fire Alarm Tel. Co. v. 
Mayor, etc., 31 Fed. 313.] 

This was a bill in chancery, alleging, 
among other things, that the plaintiff [Thom- 
as B. Kittredge] had become surety in a 
promissory note to said bank, on the 12tb 
of December, 1837, for one James H. Bing- 

1 [Reported by Charles L. Woodbury, Esq., 
ouJ C 001 go ilinot, Esq.] 



ham, in the sum of ?1,250. It was aven-ed, 
that Bingham was indebted to the bank, 
August 12th, 1837, in the sum of $13,563, 
to secm-e which he then assigned to the 
bank Samuel Partridge's note of $10,784, 
and Asa Wentworth's note of $5,000. That 
Bingham, on the 5th of December, 1839, by 
consent of the bank, assigned to Tyler and 
Eastman, other sureties of his, all the sur- 
plus interest he possessed in the notes be- 
fore named of Partridge and Wentworth, 
and that the respondents, Briggs and Ste- 
vens, assumed Tyler and Eastman's liabili- 
ties, and took an assignment of all the in- 
terest they had obtained from Bingham in 
the notes before desci-ibed. That before 
June, 1842, Bingham became insolvent, and 
some new secui-ity was taken by Briggs 
and Stevens to make good the notes of 
Partridge and Wentworth. That on the 3d 
of April, 1843, the complainant deposited 
$1,266.80 in cash in the bank, to make safe 
the note on which he was security for Bing- 
ham, and instead of a mortgage, which had 
before been executed to secure it. That 
Bingham, May 23d, 1843, directed the money 
in the bank unappropriated, to be applied 
to aid or relieve the plaintiff, as his surety; 
but the bank, instead of doing this, did on 
the 22d of November ensuing, apply this 
money to discharge Bingham's note, and 
gave up to Briggs and Stevens the notes 
of Partridge and Wentworth, which had 
been pledged to secure Bingham's debts. 
The bill prayed, that the bank should be 
I'equired to pay over to the complainant 
that $1,250, and resort to the pledge notes 
of Partridge and Wentworth. Various in- 
terrogatories were inserted in the bill, with 
a view of ascertaining and showing that 
the plaintiff signed the note with Bingham 
merely as suretj^, on the two prior notes- 
one for $850, and one for $400— to cover 
which the last note of $1,250 was given. The 
answers filed it is not necessary to repeat, 
except that they were not so explicit and 
full, in respect to the matters sought to be 
shown by the interrogatories, as the plain- 
tiff desired and thought they ought to be, 
and, therefore, he filed sundry exceptions 
to them. These were sustained by the court, 
at a prior term, viz., Slay, 1845, (see the 
decision in Kittredge v. Olaremont Bank 
[Case No. 7,858],) and the respondents were 
directed to answer fully in relation to all 
matters which had been excepted to. At 
this term the bank's amended answer was 
excepted to, as well as that of the other 
respondents. 

James Bell, for complainant. 

E. L. Cushing, for defendant 

WOODBURY, Circuit Justice. One of the 
exceptions in this ease is, that the last an- 
swer by the bank does not state, whether 
the original notes of $400 and $850 were 
for loans made for the benefit of Bingham. 
It states, that the present officers have no 
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knowleflge on this point, but does not add 
what is their information or their belief 
concerning it The first answer by the banli 
stated, that both Bingham and the plaintiff 
appeared as principals on the boolis, but 
professed ignorance for whose benefit the 
loan was made. And though the court then 
decided that the answer should be fuller 
in this matter, it still omits to set out what 
is the information or belief of the present 
officers on that point. But both of these 
Should be given when reo[uired. Woods v. 
Morrell, 1 Johns, Ch. 103. And much more 
should they have been given in this in- 
stance, after a special direction to make the 
answers in this respect fuller. On this point 
the new or amended answers of Briggs and 
Stevens are nearly in the same condition; 
not stating their information and belief as 
to the matters urged in the interrogatories; 
but only their knowledge, as set out in the 
original answer. It is the duty of a re- 
spondent, when requested, to state not only 
his own knowledge on the matter, but what 
he has been informed by others, and the 
belief, which all of his knowledge and in- 
formation have produced. The officers of the 
bank, if they are not the same persons who 
were in office at the time of a transaction 
inquired about, ought to go not only to the 
records, books, and files, for information, 
but to the former officers, if living, and 
ascertain, as near as may be, the truth of 
the matters about which they are interro- 
gated. These answers are also defective, 
for not denying all, which is not admitted 
on these points, so that a proper issue can 
be presented and ti-ied. The last exceptions 
are, therefore, in these respects, sustained; 
and I feel constrained to add, that should 
another set of answers come in, either eva- 
sive or failing again to comply with the 
order of the court, some different mode must 
be taken than merely awarding cost, to 
insure what is proper. Let all the costs of 
this term be paid by the respondents for 
leave to amend the present answers and 
file fuller ones, and let these be filed in 
thirty days. Exceptions allowed. 
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Case Ko. 7,860. 
KITTY V. Mcpherson. 

[4 Cranch, O. G. 172.] i 

Circuit Court, District of Columbia. May 

Term, 1831, 

Slavert — Maxumissiox. 

A slave manumitted by will, after a term of 

service, is not free until the term of service has 



1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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expired; but the court will continue the injunc- 
tion originally granted to prevent the removal 
of the petitioner from the jurisdiction of the 
court, unlef ' the defendant will give bond to the 
United States with good security, that he will 
not suffer or permft her to be so removed. 

The petitioner claimed her freedom under 
the will of Mary Brooke, who directed that 
she should be free in the year 1840. 

Mr, Key, for petitioner, contended that she 
is now free, as her hire for the intermediate 
time is bequeathed to a particular legatee; 
and that the intention of the testatrix is to 
govern the case. 

Mr. Wallach, contra. If she is now free, 
who can compel her to serve till her time 
of freedom shall arrive? But the petitioner 
never was the property of Mary Brooke, 
He then prayed the court to instruct the jury, 
that, if they should believe from the evi- 
dence that the petitioner was not the prop- 
erty of Mary Brooke at the time of her 
death, they must find a verdict for the de- 
fendant [Samuel McPherson]; and that, if 
they found that the petitioner was the prop- 
erty of Mary Brooke at the time of her 
death, still the petitioner is not entitled to 

freedom until the day of , 1840, 

the time limited by the will. 

THE COURT gave the first part of the 
instruction, and recommended, as to the oth- 
er part, that they should find specially, if 
such should be their opinion, that the peti- 
tioner was the property of Jlary Brooke at 
the time of her death, and will be entitled 

to her freedom on the day of 

1840. 

And the jury found according to that rec- 
ommendation. 

Whereupon, THE COURT ordered the orig- 
inal injunction to be continued, res'training 
the defendant from removing the petitioner 
from the jurisdiction of this court, unless 
the defendant would give bond and good 
security in the penalty of §600, not to re- 
move the petitioner, &c., which bond and se- 
curity were given; but judgment at law was 
ordered to be entered up for the defendant 
upon the verdict 
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In re KITZINGER et al. 

[19 N. B. R. 152,] 1 

District Court S. D, New York. May 7, 1879, 

Bankruptcy — Proof of Debt — Joint Judgment 
AGAINST Principal and Surety — Usuht. 

1. A debt may be proved in bankruptcy against 
the estate of the principal debtors, notwithstand- 
ing a joint judgment has been recovered there- 
for against the principal debtors and the surety. 



1 [Reprinted by permission.] 
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2. The relation of principal and surety is not 
destroyed by the iudgment. 

3. The defense of usury is a personal defense, 
and a failure on the part of the bankrupts to 
avail themselves of it is not a fraud on creditors. 
Such defense is not open to the assignee. 

[In the matter of Henry Kitzinger and 
Moritz Kitzinger, bankrupts.] 

F. N. Bangs, for banknipts. 
E, P. Wheeler, for trustee. 

CHOATE, District Judge. This is an ap- 
plication for the re-examination of a proof of 
debt made by one Goldman against the joint 
estate of the bankrupts. The case involves 
the determination of the question whether the 
claimant is entitled to prove against the joint 
estate or onlj- against the separate estate of 
the bankrupts, and also the question whether 
the defense of usury is available against him. 
The bankruptcj' proceedings were commenced 
against the two bankrupts above named and 
one Schlesinger, as copartners composing the 
firm of Kitzinger Brothers. The date of the 
commencement of the proceedings in bank- 
ruptcy must be taken to be in accordance 
with an order of the court herein Feby. S, 
1878. In this proceeding Schlesinger denied 
that he was a partner in the firm, or liable to 
be adjudicated as such, and after a trial of 
the question the court has so held, and the 
petition as to him has been dismissed and an 
adjudication made against the other two, as 
composing the firm of Kitzinger Brothers. 
Prior to the filing of the petition, Goldman, 
who had loaned money to the firm, and held 
therefor the firm notes, which were dishon- 
ored at maturity, sued the three on said notes 
to recover four judgments against them joint- 
ly. Goldman now offers to prove his debt 
against these two bankrupts jointly, setting 
forth in his proof of debt the judgments and 
the facts as to the loans to the firm, the giving 
of the notes and the representations to him, 
and his belief that Schlesinger was a partner. 
The trustee objects to this proof of debt on 
the following grounds: (1) That the decree 
in this proceeding adjudging that Schlesinger 
was not a partner, and that these two bank- 
rupts alone composed the firm, is conclusive 
on all the parties to the record, including all 
the creditors: (2) that the claimant cannot 
go behind the judgments for the purpose of 
showing that the loan was actually made to 
these two bankrupts, and not to them with 
Schlesinger, as alleged in the complaints, and 
that the notes have become merged in and 
extinguished by the judgments, and cannot be 
made the basis of a proof of debt; and (3) 
that if the claimant is at liberty to go be- 
hind the judgments the trustee can establish 
any defense to the notes which the debtors 
could set up and that the notes were void for 
usury. There is no doubt that the question 
what persons composed the firm of Kitzinger 
Brothers was directly involved in the issue 
tried in this proceeding, and that the de- 
termination of the same, being a question 
which the court had jurisdiction to try, is 



binding and conclusive until reversed on all 
the creditors. In re Griffith [Case No. 5,- 
820]. 

One of the questions in this case is whether 
a joint judgment against the three is in it- 
self a bar to showing that the debt on which 
it is recovered is the debt of two as principal 
obligoi-s and the debt of Schlesinger as sm:e- 
ty for them; in other words, whether a judg- 
ment against the two bankrupts Schlesinger 
jointlj' is an absolute merger of the prior ob- 
ligation. So that while before the two bank- 
rupts were bound as principals and Schlesin- 
ger as surety only, yet after judgment 
and for the purpose of proving in bank- 
ruptcy the debt must be conclusively held 
to be simply the joint obligation of the three. 
On the one hand it is not contested that 
if Schlesingei' was not a partner in fact, but 
only held out to Goldman as a partner, so 
that he could elect to join him in a suit as 
a joint obligor, the debt would be aside from 
the question of usury, and but for the judg- 
ment a firm obligation provable against the 
joint estate; and on the other side it is con- 
ceded that if the case is simply one of a 
joint obligation of the three it must be proved 
against the separate estates of the bankrupts, 
and as such will be entitled to share only 
in the sui-plus of the firm estate after the 
joint debts have been paid in fuU. Reserving 
for the present the question whether there is 
anything in the particular form of Goldman's 
complaint in his actions on which the judg- 
ments were recovered which operates as an 
estoppel by recital in pleading, I think it is 
clear that the mere fact of the recovery of a 
joint judgment against the principal debtors 
and the surety for the debt does not so de- 
stroy the relation of principal and surety, or 
work such a merger of the prior debt that it 
cannot be shown for the pm-pose of proving 
debts in bankruptcy that the obligation was 
the real debt of two of the judgment debtors 
as principals and of the other as surety. 

The case of Bangs v. Strong, 4 N. Y. 310, 
contains a strong expression of opinion that 
the relation of pi'incipal and surety remains 
so far intact, even after a joint judgment 
against them, that the suretj"- is released if 
time is given to the principal, even after such 
judgment. It is true that this point seems to 
have been involved in rulings at an earlier 
stage of the case, and the decision then maae 
was held to be conclusive on the party, but 
that particular point whether the surety is 
so discharged after .judgment is of no conse- 
quence in this case, for that decision, as well 
as those cited by the learned counsel for the 
trustee as confiicting with it on this particular 
point of the effect of the indulgence given to 
the principal after judgment against the sure- 
ty, all recognize as unquestionable that the 
relation of principal and surety as between 
themselves is not extinguishable by the judg- 
ment, but continues. These cases all assume 
that after such a joint judgment the surety 
may still pay the debt and recover the 
amounts so paid of the principal his co-judg- 
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ment debtor. Any other rule would of course 
be grossly unjust What is said in the cases, 
therefore, about the surety becoming by the 
judgment a "prhicipal debtor" is not said 
with reference to his relations to his princi- 
pal, but means merely that as to his judgment 
creditor he becomes absolutely bound, like 
any other judgment debtor. This is evidently 
the meaning of the expression as used in 
Lenox v. Front, 3 Wheat. [16 U. S.] 520. 
This is also all that is meant by Chancellor 
Kent by the same expression in Bay v, Tall- 
madge (5 Johns. Ch. 312) and by the court in 
Findlay's Ex'rs v. Bank of U. S. [Case No. 
4,791]. In all these eases the point was not 
whether, after a joint judgment, all the rights 
of the surety are extinguished by a rigid ap- 
plication of the technical doctrine of merger, 
but whether, after a judgment against the 
surety, be it a joint or a several judgment, 
his rights as against the creditor are not to 
some extent impaired, and they hold that as 
to him the obligation had become absolute, 
and no longer conditional on a ceitain rule of 
diligence. These courts held, as in Pole v. 
Ford, 2 Chit. 125, "that the rule that giving 
indulgence to an acceptor (principal debtor) 
without the consent of the drawer (surety) 
discharges such drawer does not apply after 
judgment" The case of Bangs v. Strong 
seems to rule this point otherwise for the 
state of New York, but whether it does or 
does not is immaterial, since all the cases hold 
that the rights and remedies of the surety as 
against his principal are unimpaired after 
judgment Therefore, waivmg now the ques- 
tion of the form of the complaints, there can 
be no doubt that on the facts shown relative 
to the origin of tliis debt as against Schlesin- 
ger, he was holder merely, because he had 
held out as a partner, and that the debt was 
in reality the debt of the two bankrupts, and 
that he could on payment of the judgment 
recover the same of the bankrupts, or could 
now make proof as for a contingent debt un- 
der section 5068. If, then, as between prin- 
cipal and surety, a judgment against them 
does not opei*ate as a merger, there is no rea- 
son why, as bet\veen the creditor a'ad the 
principal, it should in equity be held to have 
such an effect There is no reason why the 
equity of the surety should not be worked 
out through proof in this case by the cred- 
itor against the principal, since it is but do- 
ing directly what the surety can do indirect- 
ly. In many respects the rules of adminis- 
tering bankrupt estate and marshalling assets 
are affected by the fact that parties bear to 
each other the relation of principal and sure- 
ty. Thus it is the rule in England that a 
joint obligation, partnership or otherwise, can- 
not be proved against the separate estate of 
one of the co-contractors in bankruptcy, un- 
less there be no solvent co-contractor; but it 
is otherwise where the bankrupt is the prin- 
cipal debtor and the other is a surety. Iil 
such case proof can be made though the sure- 
ty is solvent, and this upon the uniform 
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ground of justice that the debt is the real debt 
of the bankrupt. Ex parte Field, 7 Jur. pt 1, 
382; Ex parte Buckingham, 4 Jur. 612; Ex 
parte Crosfield, 1 Deac. 403; Hoare v. Oriental 
Bank Corp., 2 App. Cas. 589. That courts 
of equity will inquire whatever may be the 
form of the obligation as to the real nature of the 
debt for the purpose of equitable distribution 
of a fund with the distribution of which they 
are charged, and that the protection of sure- 
ties is especially cared for, are well-settled 
principles, and have received many illustra- 
tions in adjudged cases. Berkshii-e Woolen 
Co. V. Juillard (N. Y. App.) [75 N. Y. 535]; 
Thompson v. Taylor, 72 N. Y. 32. Courts of 
bankruptcy are courts of equity, and must 
apply equitable rules. There is no sound rea- 
son why the equities of principal and surety 
after a joint judgment against them where a 
joint judgment is a remedy open to the a-ed- 
itor, and which the surety could in no way 
resist should not be held unimpaired, after 
judgment as before, except so far as the ao- 
solute rights secured by law to a judgment 
creditor necessarily abridge them for his bene- 
fit; and this seems to be tiie equitable doc- 
trine. Equity therefore must recognize and 
give effect in every other respect to the rela- 
tion of suretyship and the resulting rights and 
remedies and must recognize the debt as the 
real debt of the principal and not of the 
surety. The only position adveree to this is 
that the original obligation is merged in the 
judgment, but this, as we have seen, is not 
so. There is in no sense, so far as the surety 
is concerned, an absolute merger. Nor does 
the rule allowing the creditor to prove work 
any injustice to other creditors. This cred- 
itor has, it is true, his judgment against the 
surety as a collateral security, but the other 
creditors clearly have no equity to compel 
him to resort to that On the other hand, it 
is the equity of the sui-ety to compel him to 
resort to the bankrupt principal in the first 
instance. For these reasons I think it is clear 
that the recovery of a judgment against the 
principal and surety jointly, where there is 
not in such recovery as by the recital in the 
pleadings an estoppel conclusive agamst the 
creditor as to the existence of the relation 
of principal surety, does not preclude me 
judgment creditor from proving his debt 
against the principal afterwards becoming 
bankrunt 

The question still remains, however, wheth- 
er the creditor is in this case estopped by his 
pleadings. In one of the complaints he states 
his cause of action as a loan to Henry and 
Moritz Kitzinger and Louis Sehlesinger. In 
the others he declares upon notes made by the 
firm of Kitzinger Brothers, alleging that the 
three persons named were partners in trade 
doing business under the firm name of Kitz- 
inger Brothers, and that "said firm by its 
said firm name made its promissory note, 
&c." whereby said firm consisting of said de- 
fendants promised to pay, &c. It is evident 
from the complaint itself, and also from the 
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testimony, that the complaint was drawn un- 
der the impression and belief that Schlesinger 
was in fact a member of the firm. The par- 
ticular point now under consideration was 
not in the mind of the pleader, or he ought, if 
he had anticipated this objection to his proof, 
have set out the facts that the two Kitzin- 
gers composed the firm; that they and Schles- 
inger represented to him and induced him to 
belieye tliat the three composed the firm; 
that he loaned the money to the firm, and 
took the note of the firm, believing in the 
truth of the representations, and relying 
thereon. This, no doubt, under the New 
York Code, would be a good complaint; but, 
even if the pleader had known these facts, 
was he bound to set them forth in that way? 
On the contrary, would not his complaints as 
they are be a proper mode of stating those 
facts according to their legal effect? Not- 
withstanding all the modern changes in the 
rules of pleading, facts may, it is believed, 
still be pleaded according to their legal effect. 
Judged by this rule, it seems to me that an 
answer by Schlesinger to the complaints serv- 
ed, setting up the exact facts, would have 
been demurrable, and that the plaintiff would 
be entitled to recover on these complaints as 
they are on showing a joint liability by the 
application of the doctrine of estoppel, — that 
is, by proof of the actual facts,— and could 
well prove his case without showing the ex- 
istence of the partnership relation in fact be- 
tween Schlesinger and the other defendants 
on proof that Schlesinger was held out as a 
partner under circumstances estopping him to 
deny the partnership as against Goldman. If 
the actual existence of the partnership rela- 
tion need not have been proved, but onlj' such 
facts as would estop the defendants, includ- 
ing Schlesinger, from denying the joint obli- 
gation as of partners, then it seems to me 
that the averment of the actual existence of 
the partnership relation is an immaterial aver- 
ment not of the substance of the issue, and 
that the plaintiff is not by the recital thereof 
in his complaint estopped to show the con- 
trary. A party cannot well be held estopped 
to show what he could have shown in proof 
of his pleading for that cannot be considered 
in law inconsistent with it. See 2 Smith, 
Lead. Cas. (7th Am. Ed.) 80. Estoppels by 
statements in a pleading do not arise except 
as to those matters which are necessarily al- 
leged as the basis of the cause of action or the 
defense, and which, if put at issue, and 
proved or disproved, would be decisive of the 
action, and, a judgment passing on such mat- 
ters, the estoppel is unusual, both parties be- 
ing concluded. Boileau v. Eutlin, 2 Esch. 
681; Havens v. Hartford & N. H. R. Co., 28 
Conn. 69. There is no technical estoppel in 
this case. Nor are there elements of an equi- 
table estoppel or estoppel in pais. Indeed this 
would be a most extraordinary and inequi- 
table application of the doctrine of estoppel 
if it must be held applicable. All the parties 
in this proceeding, including this trustee, are 



estopped by the decree of the court herein 
from claiming that Schlesinger was in fact a 
partner. That decree was entered long after 
these judgments were entered, and after a 
long litigation, in which all these parties 
were engaged, to ascertain the truth in re- 
spect to this very question of fact. It was 
not at all inconsistent with this fact, so con- 
clusively determined, that Schlesinger might 
be liable for this debt jointly with the bank- 
rupts by way of surety, from his having been 
held out as a partner; and when he was sued 
jointly with them, and put in no defense, it is 
to be assumed from that very fact that he 
knew that he was jointly liable, and it was a 
matter of indifference to him whether the 
cause of action was described with technical 
accuracy in the complaint or not, as he put in 
no answer, and raised no issue of fact. The 
plaintiff cannot be estopped by the recitals of 
his complaint except as to such allegations as 
constitute an essential part of his alleged 
eause of action in this case. The essential 
part is the joint promise, and not the exist- 
ence of the partnership relation. At the time 
these judgments were entered the creditors 
whom the trustee now represents in contest- 
ing this claim were strenuously contending 
that Schlesinger was a partner. In fact, if he 
was bound jointly to them with the bank- 
rupts by estoppel, they have, or might have 
had, the benefit of such collateral security as 
well as this claimant. There is no merit in 
the objection which seeks to exclude him from 
the benefit of a security he is apparently en- 
titled to, and which does not impair or affect 
their right against the bankrupt estate, upon 
merely technical grounds by reason of an un- 
essential inaccuracy of the statement of his 
cause of action, wliich inaccuracy was itself 
caused by a misapprehension as to matter of 
fact or matter of law, under which they as 
well as he were then acting. 

There being no estoppel, either technical or 
equitable, to prevent the creditor from show- 
ing that the partnership relation did not in 
fact exist, it is unnecessary to consider the 
effect the subsequent judgment in a pro- 
ceeding between the same parties, and bind- 
ing upon them both, whereby it was deter- 
mined that the relation did not exists would 
have had on such a prior estoppel by plead- 
ing and record if it had existed, or whether it 
would be a case where an estoppel against 
estoppel would have left the matter at large. 
The defense of usury in the notes on which 
the judgments were recovered is not open to 
the trustee. Doubtless, where the issue is 
whether the transfer of property before the 
bankruptcy was fraudulent as against credit- 
ors, that fact that judgments had been recov- 
ered against the bankrupt, and the title was 
made under such judgments, would not estop 
the assignee from inquiring whether those 
judgments were collusively obtained and 
fraudulent Humes v. Scruggs, 94 U. S. 22. 
But here there is no such issue, nor any evi- 
dence that the actions were not carried on in 
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entire good faith, nor that the bankrupts, in 
failing to appear and answer, were not acting 
in equal good faith. The defense of usury is 
a personal defense. If in this case it could 
have been set up hy the bankrupts, and they 
failed to set it up, having, as they then had, 
full power to avail themselves of it or not, 
which was a personal privilege, it seems to me 
that the assignee cannot reopen the question. 
A failure to take advantage of a possible de- 
fense of this character is certainly not in 
itself a fraud upon the creditors. It appears 
also to have been held in this very case by 
Judge Blatchford that the judgments were 
conclusive on the assignee as to the fact of in- 
debtedness. The fact that the relation of the 
defendants to each other as principal and 
surety may be shown in order to give proper 
equitable relief does not open the judgments 
or make them less conclusive as evidences of 
indebtedness. 

It is unnecessary to consider the other 
grounds urged on behalf of the bankrupts for 
sustaining the proof of their claim. Motion 
to expunge denied, with costs to lae paid out 
of the estate, 

pCn Case No. 7,862 an order was made allow- 
ing the claimant interest upon his dividend. It 
Tvas further held that he was entitled to full 
interest on the amount, and not the amount al- 
lowed while the sum was on deposit in a trust 
company pending an appeal. Case No. 7,863.] 
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In re KITZINGER et al. 

[19 N. B. R. 238.] i 

District Court, S. D. New York. May 20, 1879. 

Baskhuptct— Patmest of Dividend — Interest. 

1. Where payment of the dividend to a cred- 
itor is delayed through the action of the other 
creditors, or of the trustee, in objecting to his 
claim, interest should be allowed from the time 
the dividend became payable. 

[Disapproved in Hersey v. Fosdick, 20 Fed, 
44, 45.] 

2. Where the trustee has not applied to have 
the creditors' dividend deposited to abide the re- 
sult of the proceedings for its re-esamination, 
and no particular moneys have ever been set 
aside as constituting such dividend, the creditor 
is entitled to interest at the rate allowed by the 
laws of the state. 

[In the matter of Henry Kitzinger and 
Moritz Kitzinger, bankrupts.] 
F, N. & O. W. Bangs, for creditors. 
Jas. Dunne, for trustee. 

CHOATE, District Judge. In this case the 
proof of claim by one Goldman was objected 
to bj' the trustee, but upon re-examination 
has been sustained as valid. [Case No. 7,- 
861.] The amended proof of claim on which 
the creditor is now held to have been enti- 
tled to his dividend was filed in Sept., 1878, 
and the dividend in which he has been pre- 
vented from sharing was then payable. He 
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now asks for an order that he be allowed in- 
terest on his dividend from the time it be- 
came payable to the present tinie. There 
are sufficient assets in the hands of the trus- 
tee to pay this interest, as well as the divi- 
dend itself. The application seems to be 
novel, and the diligence of counsel has not 
discovered any precedent either sustaining 
or forbidding the allowance of such interest. 
The bankrupt law clearly contemplated an 
equal pro rata distribution of the assets as 
between creditors. This equal distribution 
is certainly distributed if interest is not al- 
lowed to those creditors the payment of 
whose dividends is delayed through the ac- 
tion of other creditors in objecting to their 
claims. The payment of this creditor's div- 
idend with interest now gives him, in con- 
templation of law, no more than the pay- 
ment of their dividends to the other creditors 
in September, 1878, without interest gave to 
them. Unless interest is allowed, the distri- 
bution is, in a strict and proper sense, un- 
equal. If the delay were voluntary on the 
part of the creditor, of course he woifld have 
no claim for interest, but his dividend has 
been withheld upon the motion and for the 
benefit of the trustee acting for all the other 
creditors, and it is just and right as against 
them that when his dividend is paid, it 
should be made equal to theirs, and this can 
only be done by giving him interest It is 
not true, as suggested, that a part of the es- 
tate is thereby taken from them and given 
to him. It is true the amount of this inter- 
est is taken out of the assets, and given to 
him, to equalize his dividend with theirs; 
but he shares equally with them in making 
this contribution, since he equally with them 
loses the right of sharing in it as assets to be 
disti'ibuted among all the creditors by way 
of a dividend. I see nothing in Rev. St. § 
5985, which shows an intention that interest 
should not be allowed in such a case. That 
section declares that the final judgment of 
the circuit court on an appeal from the deci- 
sion of the district court upon the validity 
of a proof of claim shall be conclusive, and 
that the prevailing party shall be entitled to 
costs. It is argued that this excludes the 
allowance of interest for delay in payment 
of a dividend pending such an appeal. I do 
not think such an inference can fairly be 
drawn from its terms. The rule "expressio 
unius, exclusio alterius" does not apply ex- 
cept where it may fairly be supposed that 
the matter claimed to be excluded by infer- 
ence, from that included in the statute, was 
in the mind of the legislator at the time of 
framing the statute. It seems to me that 
there is nothing in this section which indi- 
cates that the framers of this section had in 
mind this matter of equalizing the payments 
of dividends where there had been enforced 
delay in their payment. This section did not 
have to do with dividends, but with proofs 
of debt and their re-examination, and it 
would be too remote and doubtful a construe- 
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tion to infer from the allowance of costs an 
intention to disallow any equitable claim for 
indemnity whieli the principle of pro rata 
distribution otherwise plainly declared in the 
same statute might make just and proper. 

It is suggested that the fund in the hands 
of the trustee has not earned interest, and 
that if it had been put at interest in any 
place of deposit which the court would have 
approved, it would have earned not more 
than two or three per cent, per annum, and 
it is therefore urged that if interest is al- 
lowed, it should not be at a higher rate than 
the fund would have earned. Perhaps, if the 
ti-ustee had applied to have this creditor's 
dividend deposited in a trust company, to 
abide the result of the proceeding for its re- 
examination, there might be no just claim 
beyond the interest earned on it; but as that 
was not done, and no particular moneys 
have ever been set aside as constituting this 
creditor's dividend, he is entitled to have 
that sum which by the laws of New York 
makes good to him an equal dividend pro 
rata with the other creditors; that is, the 
original amount of the dividend and intei-est 
at the curi'ent rate allowed by the laws here 
in force for delay in payment. Order ac- 
cordingly. 

[Full interest was allowed in Case No. 7,863.] 
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In re KITZINGEU et al. 

[19 N. B. R. 307.] 1 

District Court, S. D. New York. Nov. 26. 1879. 

Bankruptot — Dividend — Interest upon, Pend- 
ing AN Appeal. 

1. An appeal having been taken from an order 
allowing to a creditor interest upon his unpaid 
dividend at the rate of seven per cent, from liie 
time said dividend was payable, the creditor 
procured an order directing the trustee to de- 
posit in a trust company the amount of such 
dividend, interests and costs, to abide the result 
of the appeal. This was accordingly done, and, 
the order having been affirmed on the appeal, 
held, tliat the deposit of the moneys was not a 
setting aside of certain moneys as constituting 
the creditor's dividend, but was merely a change 
of investment by the trustee for the greater se- 
curity of the creditor. 

2. There was no waiver of the latter's right to 
full interest. He was not confined to the rate 
of interest which the deposit earned, but was 
entitled to the full rate of interest from the day 
the dividend became payable to the day it is paid. 

[Disapproved in Hersey v. Fosdick, 20 Fed. 
44, 45.] 

[In the matter of Henry Kitzinger and 
others, bankrupts. The cause first came be- 
fore the court upon a motion to expunge a 
proof of debt against the said estate. The 
motion was denied. Case No. 7,861. An 
order was also made allowing the claimant, 
Goldman, interest upon his dividend. Case 
No. 7,862.] 

1 [Reprinted by permission.] 



C. W. Bangs, for creditor. 
J. Dunne, for trustee. 

CHOATE, District Judge. It has hereto- 
fore been held in this case that a creditor 
the payment of whose dividend has been 
delayed by the action of the trustee in con- 
testing his claim is entitled, as between him- 
self and the other creditors, to be allowed 
interest on his dividend from the time the 
dividend would have been payable to him 
during the period of such delay, at the cur- 
rent rate of interest. From the order en- 
tered allowing the claim of one Goldman as 
a creditor, with interest, in accordance" with 
that decision, the trustee appealed, and the 
order has now been affirmed. Meanwhile, 
and during the pendency of the appeal, the 
creditor gave notice that he would apply on 
the order entered and on all the proceed- 
ings in the case for "an order directing the 
trustee to deposit in the United States Trust 
Company, to the credit of this matter, the 
amount of the dividend, including the in- 
terest thereon and of the costs and dis- 
bursements directed by said order to be 
paid by said trustee to said Goldman, &c., 
to be held by the said trust company pend- 
ing and subject to the said appeal, and to 
the further order of the court thereon, and 
also that the said trustee be required to exe- 
cute and deliver to said Goldman a bond, 
witli sufficient sureties, conditioned to pay 
to the said Goldman, interest at the rate of 
seven per cent, upon the amount of the said 
dividend or of the moneys so to be deposit- 
ed in the said trust company, if upon said 
appeal the said order shall be affirmed, or 
in default thereof that the said trustee be 
required to comply with the said order." 
Upon this motion, after hearing the parties, 
an order was made directing the trustee to 
deposit in the United States Trust Company 
the amount of the dividend and interest to 
the date of such order, but not requiring the 
trustee to give a bond as asked for. The 
deposit in the trust company has earned in- 
terest at the rate of only two and a half per 
cent., and the trustee now claims that since 
the date of that deposit the creditor is en- 
titled to no greater interest than the deposit 
has earned. 

It was suggested heretofore that, in case 
of such a deposit of a creditor's dividend 
pending a re-examination, "perhaps there 
might be no just claim for interest beyond 
the interest earned on the deposit." "In re 
Kitzinger [Case No. 7,862]. The case at that 
stage did not present this precise question 
as it now arises. I think that what was 
done in this case was not the setting aside 
of certain moneys as constituting this cred- 
itor's dividend, but merely a change of in- 
vestment by the trustee for the greater se- 
curity of the creditor, as a condition of stay- 
ing the execution of the order pending the 
appeal. This is certainly all that the cred- 
itor asked for in his motion, and all that the 
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order for tlie deposit can fairly be interpret- 
ed to mean. This being so, and notwith- 
standing the expression indicating doubt on 
this question contained in the former opinion 
of the court, I think that what has been 
done constitutes no waiver of the creditor's 
right as between him and the other creditors 
^to full interest, and that it does not affect 
*his claim for interest He has not by the de- 
posit had the use or benefit of the moneys 
deposited. The moneys so deposited were 
not his moneys, but the moneys of the es- 
tate, and their earnings belong to the estate. 
The deposit was merely to secure the pay- 
ment to him of his dividend and interest if 
the order allowing it to him should be 
affirmed. 

The amount to be paid under the order 
that has been affirmed is the dividend, and 
interest thereon from the day it became 
payable to the day it shall be paid, at the 
rate of seven per cent, per annum. 
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Case "No, 7,863a. 

KI/AIBER V. ILLINOIS BENEVOLENT 

MASONIC SOC. 

[12 Ins. Law J. (1883) 125.] 

Circuit Court, N. D. Illinois. 

Life Iksubance — Surrender akd Beissub op 
Policy— Change of Coxditioxs. 

[Where a new policy is issued in lieu of a for- 
mer one, merely for the purpose of substituting 
a new beneficiary for the original one, who has 
died, and there is no new consideration, and no 
new application or examination of the insured, 
the company has no power to change the condi- 
tions so as to make the representations of the 
application warranties, when they were not so 
under the original policy.] 

[This was an action at law by Emma 
Klaiber against the Illinois Benevolent Ma- 
sonic Society to recover upon a policy of in- 
surance issued upon the life of plaintifiE's 
husband.] 

Frederick Ullman, for plaintiff. 

Farlan Q. Ball, for defendant 

BLODGETT, District Judge. The defend- 
ant is a corporation organized under the laws 
of the state for the purpose of insuring the 
lives of Masons. The by-laws of the com- 
pany provided that only affiliated master 
masons could become members and take out 
policies of insurance. In December, 1873, 
Klaiber made application, stating that he 
was an affiliated master mason, and a mem- 
ber of the Acassia Lodge, of La Salle. His 
application was accepted and a policy is- 
sued. In 1876, his wife, for whom the pol- 
icy had been issued, died, and he afterwards 
married the plaintiff in this case, and at her 
request the old policy was surrendered, and 
a new one issued, in which the loss was 
made payable to the plaintiff. IDaiber paid 
all the assessments made on him down to 
his death, in July, 1880. On July 21, 1880, 
the society changed its by-laws so as to al- 



low any master mason, whether affiliated or 
not, to become a member. After Klaiber's 
death the statement was found to be untrue 
as to his being an affiliated master mason. 
He had taken a demit from Acassia Lodge 
some time before making the application. 
The defense was based on the misrepre- 
sentation, the policy on which the suit was 
brought providing that any misrepresenta- 
tion would make the policy void. The court 
decided under the first policy to the first 
Mrs. Klaiber there was no warranty that 
the representations were true, and under that 
policy, unless it appeared that the misrepre- 
sentations were intentionally made, the pol- 
icy would not thereby be rendered void; nnd 
in the second policy was a clause expressslj- 
making misrepresentation a warranty; and 
the question then arose as to whether the 
decree should be governed by the first or 
second policy. Inasmuch as there was no 
new consideration for the second policy, nor 
a new examination of Klaiber, and no new 
application had been made, and as the sec- 
ond policy was issued in lieu of the first, it 
was not competent for the society to add 
any conditions not contemplated ut the time 
of the original application. , Judgment would 
be given for the plaintiff for $4,G00. 



Case ]Sro. 7,864. 

In re KLANCKB. 

[4 Ben. 326; i 4 N. B. R. 648.] 

District Court. E. D. New York. Oct, 1870. 

Pbiorities— Attaousiext— Levy. 

1. The personal property of K. was seized by 
a sheriff, under an attachment issued from a state 
court. Thereafter other suits were commenced, 
in which judgments were obtained, and exeexi- 
tions issued and delivered to the same sheriff. 
K. then filed his petition in bankruptcy, and the 
property was sold by consent of parties, without 
prejudice to the rights of the several creditors. 
The judgment creditors moved for an order, di- 
recting the judgments to be paid in full, claim- 
ing that by virtue of the bankruptcy act [of 1867 
(14 Stat. 517)1 the attachment was discharged, 
and as there had been levys ijnder their execu- 
tions, before the filing of the petition, the lien of 
the executions was preserved.^ Held, that the 
intention of the act. was not to improve the con- 
dition of any creditor, or to create new rights. 

[Cited in Re Steele, Case No. 13,345.] 

2. The levy on property, already subject to 
an attachment to its full value, gave the judg- 
ment creditors no security, and the motion must 
be denied. 

[Cited in Re Steele, Case No. 13,345.] 

In bankruptcy. 

BENEDICT, District Judge. On the 6th 
of November, 1869, the personal propertj' of 
Julius Klancke, was seized by the sheriff, 
by virtue of an attachment issued under the 
laws of tlie state of New York. After the 
levy of the attachment, two suits were com- 
menced in the marine court of the city of 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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^ew York, against the bankmpt, in which 
judgments Tvere obtained, and executions is- 
sued and delivered to the sheriff. After such 
levy, the debtor filed his petition in bank- 
ruptcy, under which he has been declared 
bankrupt, and his property having been con- 
verted into money by the trustee, is now in 
his hands for distribution. 

The gross amount of the estate is $1,6G8 87, 
without deducting expenses. The amount of 
the judgments, in the marine court, is $1,- 
037 88. The amount of the prior attachment 
was $2,710 75. The estate having been con- 
verted into cash, by consent of parties, with- 
out prejudice to the rights of the judgment 
creditors and the attaching creditor, and sub- 
ject to the order of the court, the judgment 
creditoi-s now move for an order, directing 
the payment of the judgments in full, in pref- 
erence to any other creditors, upon the ground 
that, by the bankruptcy act, the attachment 
was discharged, and there having been a 
bona fide levy under the executions, before 
the filing of the petition, the lien of the execu- 
tions is saved by the act, and the judgment 
creditors are accordingly entitled to be paid 
in full. I cannot assent to this view of the 
effect of the bankniptcy act, in a case like 
the present The provisions of the act for 
presei-ving existing securities, certainly do 
not indicate any intention to improve the con- 
dition of any ci-editor, or create new- rights. 
The most that could be said, is what was 
said in earlier eases, arising under the act, 
namely: that any right of priority, lawfully 
acquired by a judgment creditor, by a valid 
levy made prior to the filing of the petition 
in banki-uptcy, would be presei-ved in pro- 
ceedings under the act. In the present case, 
all the right which the judgment creditor 
had acquired, was by a levy on propeity al- 
ready subject to an attachment, to its full 
value. Such a levy gave the judgment cred- 
itor no security, and does not entitle him to 
apply to this court for a payment of his judg- 
ment in full, out of the proceeds of the estate. 
In this view of the law, it is unnecessary to 
consider the effect of the evidence relied up- 
on to show that the insolvency of the bank- 
rupt was known to the judgment creditor, 
at the time of obtaining his judgment. My 
determination is based upon the assumption, 
that the prior attachment was a bona fide 
proceeding, instituted in good faith, to collect 
a debt due. 

Case Ho. 7,865. 

In re KLEIN. 
[1 How. (42 U. S.) 277, note.] 
Circuit Court, D. Missouri. 1843.1 
Baxkkt-ptgy — American axd Exghsq Distin- 
GOisHED — Bankruptcy before the Constitu- 
tion— ViotATiox OF Obligation op Conteacts 
—Power to Release Bankrupt. 

^u- '-"l^^^^P^"}^ <*^ ***^ American law upon the 
subject of banliruptcies is radically at varianee 
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with that of the English. By the English law, 
only a fraudulent trader," upon the petition of 
ills creditors, could be a bankrupt. In America 
any debtor, upon the petition of his creditors, or 
upon his own petition, may be a banlirupt. This 
latter was the construction given to bankrupt- 
cy m the states of the American tJnioa before 
the adoption of the federal constitution.] 
[Quoted in Silverman's Case, Case No. 12,855. 
Cited in Ee Reynolds. Id. 11.723; Re Rei- 

?i^"Al^^}l'G"^: ^e California Pac. R. Co., 
id. -,t>lo.J 

[2. The power given by the constitution to 
congress to regulate bankruptcv, means banlc- 
ruptcy m the American sense, and comprehends 
both voluntary and involuntary bankruptcy.] 

[3. Congress is not prohibited by the consti- 
tution from passing laws violating the oblisa- 
S?"* ''L?,^^*^^^.*^/ Therefore the act of 1841 fo 
&tat. 440), which provides that in certain cases 
a bankrupt may be discharged from his debts 
is not unconstitutional.] 
[Quoted in Silverman's Case, Case No. 12 SoH 
Cited in Ee Reynolds, Id. 11,723; Re Rei- 
H""i L^i 11,673; Re California Pae. R, Co., 
id. 2,610.} 

[Appeal from the district c(Jurt of the Unit- 
ed States for the district of Missouri. 

[In the matter of Edward Klein, a bank- 
rupt] 

CATRON, Circuit Justice. This is an ap- 
peal from the district court of Missouri, in 
a case of bankruptcy, on the voluntary peti- 
tion of the appellant to be dischar.ged fi-om 
his debts, on the surrender of his property, 
a'ccording to the act of congress of 1841 [5 
Stat. 440]. The proceeding being in all re- 
spects regular, the petitioner moved for his 
discharge. The district court refused to 
grant such motion, "because it considered 
the act of congress under wbica said KV'in 
asked to be discharged from all his debts 
as being against the constitution of the Unit- 
ed States, and therefore the comt had no pow- 
er to grant such discharge." 

The ground of this judgment the circuit 
court is called upon to revise. I am relieved 
from setting forth at any length the opinion of 
the district judge, because this has been al- 
ready done, in an opinion delivered by me in 
the supreme court of the United States at its 
last term, when an attempt was made to bring 
the present question before that court to have 
it decided for the purposes of this case. By the 
constitution, congress is vested with power "to 
establish uniform laws on the subject of bank- 
ruptcies throughout the United States." The 
district judge was of opinion that the extent 
of the power is limited to the principle on 
-which the English bankrupt system was 
founded; and to that system the convention 
referred, when it adopted the clause above 
recited, for its definition. That system pro- 
vided a proceeding by a creditor against a 
debtor, who was a ti-ader; a distribution of 
a bankrupt's effects equally among his cred- 
itors; and a discharge of the debtor from 
his contracts, obtaining the consent of a 
given majority of his creditors. That it was 
a proceeding for the benefit of creditors, the 
whole system being founded on the prin- 
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ciple that a trader who owed debts in the 
yarious parts of the country, and was fraud- 
ulently making away with his property, in- 
stead of paying his debts with it, should 
have the property taken away and placed in 
the hands of trustees or other officers, with 
which his debts should be paid, and each of 
his creditors, whether present or absent, 
have his fair dividend, and that the bank- 
rupt law of 1800 is a fair exposition of the 
constitutional provision. Briefly, that a 
bankrupt law was one by which honest cred- 
itors could force fraudulent debtors, who 
were traders, to surrender their property to 
pay ratably all their just debts; but that a 
law made solely and entirely for the benefit 
of debtors, and which enabled them at their 
own election to avoid their debts, was op- 
posed to the whole intent, spirit, and object 
of a banlu'upt law. I state this much of 
the grounds on which my brother judge's 
decree was founded from his printed opin- 
ion, because this case has not been argued 
on the part of the creditors, for whom no 
counsel appeared in this court, nor did there 
in the court below, as I am informed. The 
accuracy, industry, and unquestioned abil- 
ity of the district judge have, I do not doubt, 
brought forward the best reasons that exist 
in support of the judgment he gave. The 
tenor and true spirit of the English bank- 
rupt laws, such as they were when our fed- 
eral constitution was adopted, he has given; 
and I agree with him that the act of 1841, 
in so far as it permitted the debtor, at his 
own sole election, to come into court and 
coerce an extinction of his debts, and abro- 
gation of his contracts, contrary to the will 
of his creditors, was in violation of the lead- 
ing principles on which the English laws 
were founded. Our law contemplated a pro- 
ceeding by a debtor against his creditors, 
provided the debtor was insolvent. By the 
English law, the creditor alone could orig- 
inate the proceeding; and it mattered not 
whether the defendant was insolvent or oth- 
erwise; if he did the fraudulent act, it made 
him a bankrupt,— a fraudulent trader. Then, 
by the English laws, "a fraudulent trader" 
could only be a bankrupt. With him as 
debtor, and with his creditors, could courts 
deal; and this at the election of the creditors, 
the debtor having no election to ask for dis- 
tribution or for a discharge from his debts. 
If the power conferred on congress carries 
with it these restrictions, then the district 
court properly refused to discharge the ap- 
plicant Klein, because the act of congress 
was unconstitutional in his case. But other 
and controlling considerations enter into the 
construction of the power. It is general and 
unlimited. It gives the unrestricted author- 
ity to congress over the entire subject, as the 
parliament of Great Britain had it, and as 
the sovereign states of this Union had it be- 
fore the time when the constitution was 
adopted. To go no further: What was the 
power of the States on the subject of bank- 
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ruptcies? They could, and constantly did^ 
permit the debtor to come in voluntarily and 
surrender his property, and ask a discharge 
from his debts. The property was distrib- 
uted generally among the creditors, and the- 
debts of the petitioner annulled. Nor does 
the constitution prohibit the states from 
passing such laws. New York, Pennsylva- 
nia, Louisiana, and others now have them in 
full operation. The insolvent laws of Penn- 
sylvania are in substance, and to a great ex- 
tent in detail, similar to the act of congress 
of 1841, and no doubt furnished some of the 
ideas that were incorporated into the act. 
That Pennsylvania had power to pass these 
laws no one ever doubted, so far as she was 
not restricted by the constitution of the Unit- 
ed States. The supreme court held, in the^ 
case of Ogden v. Saunders, 12 Wheat [25 
U. S.] 313, that the states retained the power 
and could exercise it by law, and that the- 
law would operate to discharge the contract 
between debtor and creditor, they being in- 
habitants of the particular state at the dat(v 
of the proceeding, if the contract had been 
made there after passing the law. In such 
case the parties contracted subject to the- 
law, and it entered into -the contract. The 
case of Boyle v. Zacharie, 6 Pet. [31 U. S.] 
636, settled the contested question of power; 
and that it remained with the states to this 
limited extent. But the restnctions depend 
on general principles of international law and 
other parts of the constitution, especially 
that which prohibits the states from passing 
any law impairing the obligations of con- 
tracts, as will be seen by reference to the 
leading ease on the subject o:^ Sturges v. 
Orowninshield, 4 Wheat. [17 U. S.] 122. 
What the states might do before the adop- 
tion of the constitution may well be ascer- 
tained from what they now do in virtue of 
their respective powers. They may frame 
a bankrupt law in any form they see proper. 
This has never been questioned, so far as 
my knowledge extends. The controversies 
in the supreme court turned on the ques- 
tion whether the constitution inhibited the 
states .(there being no acts of congress op- 
posed to it) from legislating on the subject 
of bankruptcies, or whether the power was 
exclusive in congress. In the state tribunals 
the debtor comes involuntarily, and forces 
the creditor to prove his debt or be ban-ed. 
One not a trader may apply. Neither is the 
consent of the creditors tor any portion of 
them) necessary to authorize a discharge 
from the contracts of the debtor. So he may 
have no property to divide, and many debts 
to annul, from which he seeks a discharge, 
and from which he is discharged. These 
powers clearly belonged to the state govern- 
ments, before congress was invested with 
them, and this was done without limitation. 
The district court relied confidently on the 
ground that congress can pass no law by 
violating contracts; and that the clause of 
the constitution conferred no such authority. 
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liecause the English bankrupt laws, by which 
the power is supposed to be restricted, only- 
permitted the contract to be annulled at 
the election of four parts in five of the cred- 
itors in number and value; and therefore 
they annulled it by a new contract. This 
argument proceeds on the assumption that a 
proceeding in bankruptcy can only be had 
at the election of, and for the benefit of, 
creditors, and that every material step is 
their joint act, to which the debtor is com- 
pelled to submit. For the present it will 
only be necessary to say that one prominent 
reason why the power is given to congress 
was to secure to the people of the United 
States, as one people, a uniform law, by 
which a debtor might be discharged from 
the obligation of his conti-aets, and his fu- 
ture ac'quisitions exempted from his pre- 
vious engagements; that the rights of debt- 
or and creditor equally entered into the mind 
of the framers of the constitution. The 
great object was to deprive the states of the 
dangei-ous power to abolish debts. Few pro- 
visions in the constitution have had more 
beneficial consequences than this, and the 
kindred inhibition on the states that they 
should pass no law impairing the obligation 
of contracts. The inhabitants of states pro- 
ducing largely must be creditors; the in- 
habitants of those that are consumers will 
be debtors; bankrupt laws of the latter 
states might ruin the producers and credit- 
ors, they having no interest or power in the 
government of the consuming states, and, 
it being the interest of the latter to annul 
the debts of nonresidents, no remedy would 
exist for the grossest oppression. No laws 
of relief would be more effectual in times of 
pressure by foreign creditors, nor more like- 
ly to be adopted. If one state adopted such 
a measure, it would furnish a fair occasion 
for others to do the same, on the plausible 
pretext of self-defense; others would be 
forced into a similar bad policy, until dis- 
credit and ruin would ovei-spread the entire 
land, by an extinction of all debts, and a 
consequent prostration of morals, public and 
private, on the subject of contracts. This 
evil had to a certain extent occurred, and 
was fresh in the minds of the framers of the 
constitution, and no doubt it would again 
occur in some of the states, but for the pro- 
visions under consideration standing in the 
way of abrogating the private contracts of 
nonresidents. But if congress passed the 
law it must be uniform throughout the Unit- 
ed States. Then the entire people are equal- 
ly represented, and have the power to pro- 
tect themselves against hasty and mistaken 
legislation by its repeal, if found opijressive 
in practice. 

Legislation by congress on the subject of 
bankruptcies is of much less consequence 
than its prohibition on part of the states. 
They can pass no law affecting a nonresi- 
dent, because no jurisdiction exists of his 
person. They can impair no contract made 



out of the state, because it was not made 
subject to the state insolvent law. The pow- 
er, as it stands restricted by the decision in 
Ogden V. Saunders, is almost harmless. 
Those whom the state bankrupt law can 
most afCect have the popular vote in the 
state legislature, and may repeal the law. 
The foreigner has little interest in its exist- 
ence, as he cannot be affected by it, further 
than that the debtor may be deprived of his 
property. Another reason why congress was 
vested with the power was to prevent dan- 
gerous conflicts of jurisdiction among the 
states. A discharge in one sovereignty from 
contracts is by the laws of nations not rec- 
ognized as a discharge in another sovereign- 
ty, save on the grounds of comity. An as- 
signee under the British bankrupt laws is 
not recognized in this country as owner of 
the debts of the bankrupt, and an attaching 
creditor or the government may disregard a 
title set up by the foreign assignee. Har- 
rison V. Sterry, 5 Cranch [9 U. S.] 29S. The 
states in this respect are foreign to each 
other, and would be little likely to extend 
comity to the discharge of each other, from 
which great confusion might follow, and 
much ill will. 

In considering the question before me, I 
have not pretended to give a definition, but 
purposely avoided any attempt to define the 
mere word "bankruptcy." It is employed 
in the constitution in the plural and as part 
of an expression, — "the subject of bankrupt- 
cies." The ideas attached to the word in , 
this connection are numerous and compli- 
cated. They form a subject of extensive 
and complicated legislation. Of this subject 
congress has general jurisdiction; and the 
true inquiry is, to what limits is that juris- 
diction restricted? I hold it extends to all 
cases where the law causes to be distributed 
the property of the debtor among his cred- 
itors; this is its least limit. Its greatest is 
a discharge of the debtor from his contracts. 
And all intermediate legislation, affecting 
substance and form, but tending to further 
the great end of the subject— distribution 
and discharge — are in the competency and 
discretion of congress. With the policy of a 
law, letting in all classes, othei-s as well as 
ti-aders, and permitting the bankrupt to 
come in voluntarily, and be discharged with- 
out the consent of his creditors, the courts 
have no concern; it belongs to the law mak- 
ers. I have spoken of the state bankrupt 
laws. I deem every state law a bankrupt 
law, in substance and fact, that causes to 
be distributed by a tribunal the propeitj'' of 
a debtor among his creditors; and it is espe- 
cially such if it causes the deljtor to be 
discharged from contracts within the limits 
prescribed by the case of Ogden v. Saunders 
[supra]. Such a law may be denominated 
an insolvent law. Still it deals directly with 
the subject of bankruptcies, and is a bank- 
rupt law, in the sense of the constitution; 
and, if congress should pass a similar law. 
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it would suspend the state law, wliile the 
act of congress continued in force. This 
court deeming the act of 1841 constitutional, 
it is ordered, that the decree of the district 
court [Case No. 7,866] dismissing the pro- 
ceeding te reversed, and the petitioner 
(Klein) be discharged from his debts, and 
receive his certificate. The same order is 
directed in the case of Christopher Rhodes; 
dismissed also on constitutional grounds by 
the district court 



Case M*o. 7,866. 

In re KLEIN. 

[2 N. Y. Leg. Obs. 185; Pa. Law J. 344.] 

District Court, D. Missouri. 1843.1 

CONSTITDTIONAL LaW— BaSKBOPT AOTS— ES POST 

Facto L.vws. 

The act of congress [5 Stat 440], so far as 
it undertakes to discharge a debtor from debts 
contracted before the passage of the act, with- 
out payment, and to discharge his future ac- 
quisitions of property from ItabiUty to those 
debts, without the consent of a given majority 
of his creditors, is unconstitutional. 

[Disapproved in Re Reiman, Case No. 11,673; 
Re California Pac. R. Co., Id. 2,315.] 

[In the matter of Edward Klein, a bank- 
rupt] 

WELLS, District Judge. This was a pe- 
tition in bankruptcy, by a debtor, under the 
act of congress, entitled "An act to establish 
a unifoi-m system of bankruptcy throughout 
the United States, approved 19th August, 
1841." The petitioner was declared a bank- 
rupt, and the final hearing of his petition set 
for this term; and now, upon the final hear- 
ing, the petitioner asks a decree of this court, 
decreeing him a full discharge from all his 
debts, and a certificate thereof, as provided 
by said act. It now becomes necessary for 
the court to decide a very gi-ave and im- 
portant question, — important as it regards 
the number of persons interested, the amounts 
in controversy, and the principles involved 
in the decision. It is, the authority of this 
court to make the decree asked, discharging 
the petitioner from his debts; and this makes 
it necessaiy to decide upon the constitution- 
ality of the act, or the power of congress, 
under the constitution, to pass the act, and 
I'equire the court to make the decree. 

A preliminary question is to be disposed of: 
"Whether it is the duty of the court to decide 
on the constitutionality of an act of congress, 
when a question arises in a cause before it; 
and, if, in the opinion of the court, the act 
be repugnant to the constitution, it should so 
decide. The constitution of the United States 
is declared to be the supreme law of the land. 
All the power which the congress possesses 
is derived from it. If an act be repugnant 
to the constitution, it would seem, it could 
not become a law; if a law, it must be obey- 

1 [Reversed in Case No. 7,865.] 



ed; if it be repugnant or in opposition to the 
constitution, and you obey it you would vio- 
late or disregard the constitution, which, 
then, could not be regarded and obeyed as 
the supreme law. The Judges are sworn to 
support the constitution, and of course to 
support it as the supreme law. If they de- 
cide against its requirements, they could hard- 
ly be said to support it as the supreme law. 
They must therefore, obey the constitution, 
and disregard an act that is repugnant to it. 
To illustrate this: A is the owner of a tract 
of land. An act of congress is passed, by 
which the land is granted to B. B brings 
suit for the land, and claims under the act 
granting it to him. A defends, imder the 
constitution, alleging that congress had no 
authority, under the constitution, to pass the 
act granting his land to B. The court must 
decide the cause. Again: A is the owner of 
a tract of land, and sells it to B. B gives his 
bond to A for the purchase money. An act 
of congress is passed, declaring that B shall 
be wholly released and discharged from his 
debt; and, that a certain court shall, on his 
application, grant the discharge; and that 
no suit shall be brought or maintained in any 
court to recover the debt Here, again, 
either of the couits before whom the ques- 
tions arise, must decide on the authority of 
congress to pass the act, by which A is de- 
prived of his debt. If the constitution pro- 
vides that the land of A shall not be gi-anted 
to B— and that a debt B may owe A shall not 
be discharged without payment— any act to the 
contrary, the constitution being a supreme 
law, must be invalid— and the com! must de- 
cide the cause, and must support the claim 
or defence which the constitution maintains, 
and disregard the act. These were the prin- 
ciples intended to be established by the 
framers of the constitution; and are in ac- 
cordance with established judicial principles. 
Fed. No. 44-78; Morbury v. JIadison [1 
Cranch (5 U. S.) 137] 1 Pet Cond. R. 268; 
Vanhorn's Lessee v. Dorrance, 2 Dall. [2 U. 
S.] 304; 1 Kent, Comm. 3i3. 

Is this act of congress, under which the pe- 
titioner claims a dischai'ge from his debts, 
authorized by the constitution? In order to^ 
determine this, it will be necessary to notice 
several of its provisions. It provides, in sub- 
stance, that any person, whether a trader or 
not, who is indebted, except in a few enu- 
merated cases, may file his petition in the dis- 
trict court of the United States, for the benefit 
of the act, at any time he may please, without 
the consent or action of any of his creditors, 
and obtain, by a decree of the court a dis- 
charge from all his debts. This decree is to 
be had without the consent of any of his 
creditors being required, even if they do not 
participate in the proceedings, or receive a 
dividend from the property. The decree is to 
be deemed a full and complete discharge from 
all his debts, contracts, and engagements, 
proveable under the act, whether contracted 
before or after the passage of the act. If he 
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has property, he surrenders it; If he has 
cone, it is the same thing as it regards his 
discharge. 

In examining this question, we should as- 
f*ertain, if possible, what was the object the 
convention had in view by inserting the pi'o- 
vision. The phraseology adopted would in- 
dicate a part of the object, " .'Stablish uni- 
form laws on the subject of bankruptcies 
throughout the United States." It was ap- 
prehended, at least, that they would not be 
uniform, unless congress had the power 
to make them so. In addition to this, we 
are told by Mr. JIadison (Fed. No. 42), that 
"the power of establishing uniform laws 
of bankruptcy, is so intimately connected 
with the regulation of commerce, and will 
prevent so many frauds where the parties, 
or their property, may lie or be removed 
into different states, that the expediency of 
it seems not likely to be drawn into ques- 
tion."' To have a system that would be uni- 
form, and would prevent frauds. &e., seems 
to have been the object. The proposition was 
referred to the committee of detail, of which 
Mr. Eutledge was chairman, and reported 
as it now stands in the constitution. In as- 
certaining what were the mischiefs to be 
remedied, or the objects to be effected, the 
con-s-ention, doubtless, looked to the condi- 
tion of things, and of course to the institu- 
tions and laws of the various states. But 
for a definition of that, or any other legal 
term— or to ascertain the nature and ex- 
tent of the powei-s they were about to grant, 
by particular words or phrases, they would 
hardly look to the laws of the states. There 
was far less intercourse in those days than 
at present. There were no steamboats, mil- 
roads, macadamized roads. The laws of the 
several states could not have been generally 
known to the members of the convention 
of the several states; even the best law- 
yers could not have been acquainted with 
the laws of the states in which they did 
not practice. They are not so, even at this 
day. If they had been acquainted with the 
laws of all the states, to which would they 
have referred in preference to all the rest, 
for definitions, or the meaning and extent 
of legal tenns? The convention well knew 
it was making a constitution for the whole 
Union; that the terms they might use should 
be known and understood, and must be in- 
terpreted and explained in every state. They 
were, therefore, exceedingly exact in the 
use of words and phrases— every word of 
legal import, every phrase was weighed and 
considered; and a phrase of only a few 
words was frequently referred to a commit- 
tee, as was done in this case, and examined 
and reported on. They were frequently 
obliged to use legal tei-ms. They were mak- 
ing a law. This was a legal tenn— bankrupt 
laws. "What was to be done to prevent 
confusion and uncertainty; and, above all, to 
mark exactly, and with legal precision, the 
ex.jnt of the powers they were about to I 



grant; that neither more nor less power 
might be granted than was desired? 

Our ancestors had removed from England. 
The United States had then lately been Eng- 
lish colonies, and part of the British empire. 
The English laws and system of jurispru- 
dence, had been substantially adopted in ev- 
ery state in the Union. Every person at all 
conversant with legal subjects, and every 
lawyer, of course, was acquainted with the 
English laws. This knowledge was equally 
extensive in every state. It is so to this day. 
Here, then, was a law with which all were 
acquainted, and to which all could refer. 
There could be no mistake, if reference was 
made to it for the meaning of terms. And 
to it they did accordingly refer, '^''e do so 
to this day. Ask a lawyer the meaning of 
a legal term, and where does he look for an 
answer? To the statutes of Massachusetts 
or Georgia, New York, Pennsylvania, or Vir- 
ginia? Certainly not. In most instances he 
would look in vain. The proposition in re- 
gard to bankruptcies was made by Mr. Chas. 
Piuekney. of South Carolina, in the words 
we now find in the constitution— it was re- 
ferred to the committee of detail, consisting 
of Mr. Rutledge, of South Carolina, Mr. Ran- 
dolph, of Virginia, Mr. Gorham, of Massa- 
chusetts, Mr. Ellsworth, of Connecticut, and 
Mr. Wilson, of Pennsylvania; and they re- 
ported it in the words in which it was re- 
ferred. Now, several of these states never 
had anything like a banla-upt law. To which, 
then, did they refer, or could they refer to 
ascertain the meaning and extent of the 
terms they were employing? The lawyer, if 
he is not familiar with the term, will refer 
to Blackstone's Commentaries, or to an Eng- 
lish Law Dictionary, where he will readiiy 
find it If he refen-ed to the statutes of the 
different states, he might get as many def- 
initions as there were states, supposing they 
had any law on the subject. 

The first continental congress, in 1774, de- 
clared, among other things, "that the resper- 
tive colonies were entitled to the benefit of 
such of the English statutes as existed at 
the time of their colonization, and which 
they had, by experience, found to be applica- 
ble to their several local and other circum- 
stances." 1 Jour. Cong. (Phila. Ed. 1800) p. 
28. Many of the states had adopted, in a 
body, the English statutes, only excepting 
such as were local to that kingdom, or not 
applicable to their situation. The sux:ireme 
court of the United States, in Patterson v. 
Winn, 5 Pet. [30 U. S.] 233, says that "the 
English statutes passed before the emigra- 
tion of our ancestors, and applicable to our 
situation, and in amendment of the law, con- 
stituted a part of the common law of the 
country. We know, as a matter of history, 
that the members of the convention who took 
part in the debate, were intimately acquaint- 
ed with the English laws. The committee 
above mentioned, possessed some of the most 
eminent lawyers in America; and who have 
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held the highest legal stations. Reference 
■was often made by them to the English 
laws, lor the meaning of terms or phrases 
they were using. Thus, when it was pro- 
posed to define and limit treason against the 
United States, Mr. Randolph and Mr. Ells- 
worth, (two of the committee), Mr. Madison, 
Mr. JIason, and Mr. Gouverneur Morris, all 
referred to the act of parliament of 25 Edw. 
III.; and the convention at last adopted the 
precise phraseology of that act. Madison 
Papers, 1770. Again: When the phrase "ex 
post facto" was under consideration, Mr. 
Dickerson stated that, on examining Black- 
stone's Commentaries, he found the term re- 
lated to criminal cases only. Id. 1450. And 
the supreme court has since confined the 
signification of the term to the definition 
given hy Blackstone. JNIr. Hamilton, who 
was a member of the convention, in speaking 
of the "habeas corpus" provision in the con- 
stitution, refers to and quotes Blackstone's 
Commentaries. Fed. No, 84. 

This general principle being established, 
we may go a step further and show, that, in 
point of fact, the convention had the English 
statutes in view, in determining the nature 
and extent of the power they were granting 
to congress when the bankrupt clause was 
under consideration. Mi-. Sherman observed, 
"that bankruptcies were, in some cases, pun- 
ishable with death by the laws of England, 
and he did not choose to grant a power by 
which that might be done here. 3 Madison 
Papers, 1481. It thus appears that the laws 
of England were the laws referred to in re- 
gard to the defixiition and nature of the pow- 
ers they were conferring. It may also be 
remarked, that Blackstone's Commentaries 
were in the hands of the members, and fre- 
quently referred to. This book contained a 
definition of a bankrupt, and a summary of 
the English laws on the subject. What, 
then, was the English law to which the con- 
vention i-eferred, when they adopted the 
clause in regard to bankrupts? The English 
system, when the convention sat, had been 
in operation for several generations, and pro- 
vided, in substance:— A proceeding by a 
creditor against a debtor, who is a trader. 
Distribution of a bankrupt's effects equally 
among his creditors. A discharge to be ob- 
tained by the debtor from his debts, upon ob- 
taining the consent of a given majority of his 
creditors. It was si proceeding for the ben- 
efit of creditors, as are all laws for the col- 
lection of debts, of which this was one; but 
with liberality towards the debtor, who, by 
misfortune so frequently attending trade, be- 
came unable to pay his debts, in allowing 
him a discharge from those debts, upon ob- 
taining the consent thereto of a given major- 
ity of liis creditors. Even this provision for 
a discharge, we are told by Blackstone, was 
intended for the benefit of creditors, as it 
influenced debtors to act with economy, in- 
dustry and honesty, and make a full surren- 
der of their property, without which they 
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could not hope to obtain the consent of their 
creditors. The whole system was founded 
on the principle, that a trader who owed 
debts in the various parts of the counti-y, 
and was fraudulently making way with his 
property, instead of paying his debts with it, 
should have that property taken away and 
placed in the hands of trustees, or other of- 
ficers, with which his debts should be paid; 
and each of his creditors, whether absent or 
present, have his fair dividend. "We are 
told by air. Madison, who has, not inaptly, 
been called the father of the constitution, 
that a uniform system of bankruptcy "would 
prevent so many frauds, when the parties, or 
their property, may lie or be removed into 
different states, that the expediency of it 
seems not likely to be drawn in question." 
Fed. No. 42. This reason for the adoption 
of the clause in regard to banknipts, was 
published by Mr. Madison after the consti- 
tution was proposed by the convention, but 
before it was adopted by the states— was in- 
tended to explain the grant of power to con- 
gress, and to induce the states to accept the 
constitution, and no doubt had its effect. 
The frauds of whom— the removal of whose 
property, are here spoken of? Certainly the 
frauds of the debtor— the property of the 
debtor. We have another almost contempo- 
raneous exposition of this grant of power to 
congress. It is the act of congress of 1800, 
"To establish an uniform system of bank- 
ruptcy throughout the United States." It is 
altogether, in its principal and material fea- 
tures, like the English system— a proceeding 
by creditors against debtors, who are traders 
— distril)utioa of bankrupts' effects equally 
among creditors- a discharge of the bankrupt 
from his debts, on the consent obtained of a 
given majority of his creditors. 

I have now, I think, shown that the bank- 
rupt system intended by the framers of the 
constitution, and to establish which, power 
was given to congress, was a system for the 
benefit of creditors, to enable them to collect 
then* just debts, and to prevent the frauds of 
debtors who might remove their property 
and themselves into different states. 

I will now show that the act we are con- 
sidering, is solely and entirely for the bene- 
fit of debtors, and to enable them to avoid 
their debts; and therefore opposition to the 
whole intent, spirit, and object of a bank- 
rupt law. For this purpose, I will here fur- 
ther notice some of its provisions: 1st The 
debtor selects his own time to commence 
proceedings— when he may have entirely 
squandered his property, and when nothing 
can be found. It is not even necessary that 
he should have been sued, or threatened 
with a suit, or ever asked for the debt. 2d. 
He is allowed to select the state and county 
where he will commence proceedings. For 
this purpose he can change his residence or 
business to any place he may think most 
favorable. He can thus go where nobody 
is likely to detect his frauds. 3d. He may 
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have spent all his property in idleness, riot- 
ous living, debauchery or gambling in stocks 
or wild speculations. It will not affect him; 
and he is entitled to his discharge, equally 
with the most prudent, industrious, and 
economical person. 4th. If he does not sur- 
render to his creditors one cent's worth of 
property, he may have property reserved to 
him, to the amount of ?300, for his own use; 
and also his wearing apparel, and that of 
his family, which has been held by some to 
include jewelry. 5th. If a majority of his 
creditors should object to his discharge, it 
will only give him an additional privilege — 
that of demanding a jury, and taking the 
cause away from the court. Or he may ap- 
peal, even before the cause is tried, and is 
allowed ten days to appeal in. No such 
privileges are given to creditors. 6th. Aft- 
er the court disposes of the matter, or de- 
cides the cause against him, and refuses the 
discharge, he can then have it referred to a 
jury, although already tried and decided by 
the court, which heretofore has never been 
allowed in any case, eitlier in law or equity. 
The creditor is allowed no such privilege. 
7th. In such cases, no provision is made by 
the act to allow the creditors a trial by jury. 
Sth. An appeal is given to the debtor— none 
is allowed by the act to a creditor. 9th. 
When the cause is removed into the appel- 
late court, the debtor can demand either a 
trial by jury, or a trial by the court. The 
creditor has no such privilege. 10th. The 
debtor may take a chance of a decision in 
his favor, by the court— if in his favor it 
will be conclusive. If the court decides 
against him, then he may demand a jury, 
and have another chance. If the court de- 
cide against him he can have another 
chance by appeal. In the appellate court, if 
he thinks the court is likely, from previous 
decision, to be against him, he can take the 
chance of a jury. If he thinks the jury is 
likely to be against him, he can take his 
choice with the court. If some of these 
chances do not hit, there is no "uncertainty 
in the law." The creditor has no choice — 
any decision against him is to be final; and 
scarcely any in his favor is allowed to be 
final or conclusive. 11th. The English bank- 
rupt law, and the act of 1800, gave the ap- 
pointment of the assignee to the creditors, 
because they alone were interested. No 
such privilege is given by this act. 12th. 
The commissioner is to be appointed in the 
county where the bankrupt lives. 13th. 
There is no punishment for frauds. 14th. 
To conclude, the debtor is to get a discharge 
from all his debts, without the consent of 
any creditor. It applies to debts contracted 
before the passage of the act, and of which 
creditors could have had no idea at the time 
they gave the credit. 

May I not here enquire, whether it is fair 
to construe this grant of power intended for 
the benefit of creditors, and to enable them 
to collect their just debts, so as to author- 



ize the passage of a law solely for the bene- 
fit of debtors, and to enable them to avoid 
and discharge their debts? Again: a clause 
had been introduced in-^o the constitution, 
prohibiting the states from passing any law 
impairing the obligation of contracts, be- 
cause, as was said by the members of the 
convention, it was immoral, contrary to the 
first principles of justice; and a power that 
ought not to be exercised by any legislative 
body. Would the states have ratified the 
constitution, and submitted to such a prohi- 
bition on themselves, for such reasons, if 
they had understood that congress could, at 
its pleasure, under color of bankrupt laws, 
authorize the abrogation of all contracts? 
It has been said that the debtor is Required 
bj' the act to surrender his property, and 
therefore, it would seem, it is not a viola- 
tion of contract. I will presently show, on 
the highest authority, that a discharge, on 
the application of the debtor, from his 
debts, without the consent of his creditors, 
is not the less a violation of the contract, 
because there is a surrender of property, 
supposing the debtor to have any. But I 
wish now to enquire, whether there is any- 
thing in any system of bankruptcy known 
to the convention, which more required the 
surrender of property, than the consent of 
creditors, to a discharge from debts? And 
if the congress can authorize a discharge 
from debts, and dispense with the consent 
of creditors, why may it not authorize a dis- 
charge, and dispense with the surrender of 
property? 

A question of much importance remains 
yet to be disposed of, whether the act vio- 
lates contracts; and if so, whether the con- 
gress has authority, under the constitution, 
to pass a bankrupt act which violates con- 
tracts? The first branch of this question 
cannot be difiicult to answer. With the 
mere moral obligation, however sacred, we 
have nothing to do; it is a matter in foro 
conscientiae, which congress could not de- 
stroy if it would. Ogden v. Saunders, 12 
Wheat. [25 U. S.] 258, 337. It is the legal 
obligation which the laws have to do with. 
What is the legal obligation of a contract? 
It can be nothing else than the obligation 
of performance which the law imposes and 
enforces. An act, therefore, which declares 
that a person shall be discharged from all 
his debts, contracts, and engagements, and 
that no suit shall be maintained thereon; 
and this to apply to contracts entered into 
before the passage of the act; and also 
without performance or payment of the 
debt, and without the consent of the other 
party, would appear to be as clear a viola- 
tion of the contract as could be imagined. 
It has been said that the surrender of prop- 
erty is a compliance with and fulfilment of 
the contract; and therefore, when that is 
done, there can be no violation of the con- 
tract. If A gives his note to pay B a sum 
of money on a certain day, it is difficult to 
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conceive how the surrender of property, 
whicli does not pay the amount of the note, 
or perhaps one cent in the dollar, can he a 
compliance with the contract But the com- 
mon sense, the experience, and the under- 
sta.nding of the whole community is oppos- 
ed to this notion. The law existing at the 
time the contract was made, authorized no 
such thing. And do we not all know that 
thousands get credit on account of their in- 
dustry and capacity for business, their sup- 
posed honor and integrity, and on the hith- 
erto well founded opinion, that the law 
would compel the payment of just debts; 
and not merely, and frequently not at all, 
on the property they may happen to pos- 
sess. Indeed, what signifies the require- 
ment to surrender property, when it has al- 
ready, in many cases, been spent in wild 
and visionary speculations, (differing but 
little from common gambling,) and extrava- 
gant living; and where, in nine cases out of 
ten, nothing is set forth in the schedules, 
but what the same act authorizes them to 
retain? 

The supreme court of the United States 
has decided this matter. In Sturges v. 
Orowninshield [4 Wheat. (17 U. S.) 122] 4 
Pet Cond. R. 415, the court says: "A con- 
tract is an engagement in which a paity un- 
dertakes to do or not to do a particular 
thing. The law binds him to perform his 
undertaking, and this is, of course, the obli- 
gation of his contract. In the ease at the 
bar, the defendant has given his promis- 
sory note to pay the plaintifE a sum of mon- 
ey, on or before a certain day; the contract 
binds Jiim to pay that sum on that day; 
and this is its obligation. Any law which 
releases a part of this obligation, must iu 
the literal sense of the word, impair it; 
much more must law impair it which makes 
it totally invalid, and entirely discharges it. 
It has been contended that, as a contract 
can only bind a man to pay the full extent 
of his property, it is a complied condition 
that he may be discharged on surrender- 
ing the whole of it. But it is not true, 
that the parties have in view only the prop- 
erty in possession when the contract is 
formed; or that its obligation does not ex- 
tend to future requisitions. Industry, tal- 
ents, and integrity, constitute a fund which 
is confidently trusted as- property itself. 
Future acquisitions are, therefore, liable for 
contracts; and to release them from this lia- 
bility impairs the obligation." The same 
principle is decided in McJlillon v. Niell [4 
Wheat (17 U. S.) 209] 4 Pet. Cond. R. 424; 
and in Farmers' & Mechanics' Bank v. 
Smith [6 Wheat (19 U- S.) 131] 5 Pet Cond. 
R. 35. 

The other branch of the question remains: 
Has congress authority to pass a bankrupt 
law, impairing or destroying contracts? It 
has been said that, although there is a pro- 
vision in the constitution of the United 
States, which forbids any state to pass laws 
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impairing the obligation of contracts, yet 
there is no such restriction of congress. 
This view of the subject makes it proper to 
look a little into the nature of the state and 
federal governments. The government of 
the United States was constituted for cer- 
tain specified purposes; it can exercise no 
power that is not granted in the constitu- 
tion; and therefore, when congress attempts 
to exercise a power, it should be able to 
point out the grant of that power in the 
constitution. The states, or the people of 
the states respectively, have all the power 
not delegated to the general government. 
This was the opinion entertained by the 
makers of the constitution, before the adop- 
tion of the 10th amendment and arises from 
the very nature and object of the general 
government By Mr. Madison, before tlie 
constitution was adopted by the states: 
"The powers delegated by the proposed con- 
stitution to the federal government are few 
and defined; those which are reserved to 
the state governments, are numerous and 
indefinite." Fed. 233; Fed. No. 84. But out 
of abundant caution the 10th amendment 
was adopted: "The powers not delegated to 
the United States by the constitution, nor 
prohibited by it to these states, are reserved 
to the states respectively, or to the people." 
By the supreme court of the United States: 
*'The government of the United States can 
claim no powers which are not granted to it 
by the constitution; and the powers grant- 
ed, must be such as are expressly given, or 
given by necessary implication." Martin v. 
Hunter [1 Wheat (14 U. S.) 304] 3 Pet Cond. 
R. 583. 

It is therefore apparent there is no need 
of any restriction on congress in regard to 
the power to impair contracts. If the power 
is not granted in the constitution, it does 
not exist. A restriction on the states was 
necessary, and was inserted in the con- 
stitution (article 1, § 10): "No state shall 
pass any law impairing the obligation of 
contracts." It is not pretended there is any 
express grant of power to congress to im- 
pair or annul contracts. It must, therefore, 
if it exists, be necessarily implied from 
the grant of some other power; and can 
only be so implied, and is only claimed as 
far as regards this case, from the "power 
to establish uniform laws on the subject of 
bankruptcies." Does, then, the power* to es- 
tablish uniform bankrupt laws necessarily 
imply a power to annul contracts? So far 
from a bankrupt law necessarily implying 
a breach of contract, it surely does not 
imply it at all. I have already shown that 
the bankrupt laws of England, in existence 
for many generations before the conven- 
tion sat, were laws for the benefit of cred- 
itors, — intended to enable them to collect 
their debts from those who were squander- 
ing their property instead of paying their 
debts, or were practising frauds; and that 
they required the written assent of a ma- 
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jority (four-fifths) of these creditors to a 
discharge, and that it should also appear 
the debtor had acted fairly; and that the 
banknipt law passed by congress in 1800, 
was substantially the same in effect. Bant- 
mpt laws never were considered in Eng- 
land as violating contracts. They author- 
ized a proceeding by the creditors, and for 
the benefit of the creditors; and they could 
not complain. The banki*upt was only re- 
quired to perform his contract; and he 
could not complain. Where then could there 
be a violation of contract? If it be said 
that a creditor, not consenting to discharge, 
might complain of a breach of contract 
when his debt was discharged, it can readily 
be answered that, the proceeding being by 
the creditors for the common benefit, a ma- 
jority in their case, as in all cases where 
those having a common interest act for 
the benefit of all, must govei'n. This prin- 
ciple lies at the foundation of our govern- 
ment. It is a government of the people: 
the people make the laws; yet all may not 
consent. Taxes are laid only by consent 
of those to be taxed; yet every individual 
does not give his consent. "Government de- 
rives its just powers from the consent of 
the governed;" yet all do not consent. If 
a majority of the creditors were not allowed 
to act in a proceeding for the benefit of 
all, the interest of all might be sacrificed 
by the obstinacy of a single creditor. The 
act of the majority is therefore considered 
the act of all. Nor w'as there a hardship 
on any creditor; for the English law re- 
quired four-fifths to consent, and the act of 
Congress of 1800 required three-fourths. I 
repeat, therefore, that the bankrupt laws 
of England were never considered as violat- 
ing contracts; and it is believed no writer 
or judge can be named who so declared; 
indeed, this I believe is conceded. See opin- 
ion of Mr. Justice Johnson in Ogden v. 
Saunders, 12 Wheat. [25 U. S.] 287. There 
is another view of this part of the subject. 
The supreme court of the United States 
have decided— and declared it to be the set- 
tled opinion of the court— that a bankrupt 
law which applies only to contracts made 
after its passage does not impair the obliga- 
tion of contracts, on the principle that those 
who enter into contracts have an eye to 
the laws under which they are made, and 
are to be executed. Ogden r. Saunders, 12 
Wheat. [25 U. S.] 213. How, then, can it 
be said that the power to pass a banki-upt 
law necessarily implies a power to violate 
contracts? 

I will go fui-ther, and show that the grant 
of power to congress to establish uniform 
bankrupt laws, could not have been in- 
tended, either by the convention which 
framed, or the states which adopted the 
constitution, to authorize congress to pass 
a law to violate or annvil contracts. That 
such a power was viewed by them as im- 
moral, unjust and mischievous in the high- 



est degree; a power that could be exercised 
only for evil, and never for good, and that 
no legislative body ought either to possess 
or exercise it. The congress of the old con- 
federation adopted on the 13th July, 1787, 
a constitution or ordinance for the govern- 
ment of the territory of the United States, 
northwest of the Ohio river. In this they 
ordained and declared certain great, moral 
and political principles, "which shall be con- 
sidered as articles of compact between the 
, original states and the people and the states 
in said ten-itorj-, and forever remain unal- 
terable, unless by common consent." Among 
which is the following: "And in the just 
preservation of rights and property, it is 
understood and declared that no law ought 
ever to be made, or have force in the said 
territory, that shaU in any manner what- 
ever interfere with or affect private con- 
tracts or engagements, bona fide, and with- 
out fraud previously formed." Here was a 
great principle, established by the people of 
the United States. It is also well known 
that many of the most distinguished mem- 
bers of the convention were members of the 
congress. In the same year the convention 
which formed the constitution sat, and on 
the 1st Sept. the clause in regard to bank- 
ruptcies was inserted in the constitution. 
Can it be supposed that the people of the 
United States would declare this great prin- 
ciple, which was "forever to remain unalter- 
able, unless by common consent," and then 
in one month and a half authorize congress 
to pass banlu'upt laws to violate contracts? 
And this, too, by the constitution, which 
in the second line, they have assured us 
was made "to establish justice" and in vio- 
lation of what they had declared was "the 
just preservation of rights and property I" 
And for what was this great and sacred 
piinciple to be overturned? To enable con- 
gress to establish uniform laws on the sub- 
ject of bankruptcies! a thing deemed of 
so little consequence itself, that it was not 
even mentioned until all the plans and prin- 
ciples had been submitted, debated and vot- 
ed on; and not until the principles to be in- 
serted in the constitution had been estab- 
lished by votes of the convention, and re- 
ferred to a committee of detail, and re- 
ported on by that committee. See Madison 
Papers. 

ilay I stop here to inquire, whether that 
compact has ever been altered by the com- 
mon consent of the original states, and the 
people and states in said territory; now 
four states and a teiTitory? Fortunately 
for the character of the august body that 
framed the constitution, we are not left 
in conjecture as to their intention on this 
subject. A clause was inti'oduced into the 
constitution, declaring that "no state shall 
pass any law impairing the obligation of 
contracts." Was this clause introduced be- 
cause the state could not be tnisted, or be- 
cause it contained a great principle of jus- 
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tice, whicli no legislative body should vio- 
late? The answer is this— it was a great 
principle of justice, which no legislative 
Vtody should be permitted to violate; and an 
express provision to restrain the states was 
introduced, because- they would retain all 
the power which was not granted to con- 
gress, or in regard to which they were not 
limited; and the prohibition was not ex- 
tended to congress, because congress would 
only possess the powers which were granted 
by the constitution. No power^ had been 
granted to impair contracts; and, there- 
fore, any limitation of, or restiiction on 
such power, would have been useless, and 
perhaps mischievous, as the limitations 
might imply the grant of the power. 

Hear Mr. Madison, the father of the consti- 
tution: "BiUs of attainder, ex post facto 
laws impairing the obligation of contracts, are 
contrary to the first principles of the social 
compact, and to every principle of sound leg- 
/ islation. The two former are expressly pro- 
hibited by the declarations prefixed to some 
of the state constitutions, and all of them are 
prohibited by the spirit and scope of these 
fundamental charters. Our own experience 
has taught us, nevertheless, that additional 
fences against these dangers ought not to be 
omitted. Veiy properly therefore, have the 
convention added this constitutional bulwark, 
in favor of personal security and private 
rights; and I am much deceived, LC they have 
not, in so doing, as faithfully consulted the 
genuine sentiments, as the undoubted inter- 
ests of the constituents. The sober people of 
America are "^veary of the fluctuating policy 
which has directed the public councils. They 
have seen with regret, and with indignation, 
that sudden changes, and legislative inter- 
ferences in cases affecting personal rights, 
become jobs in the hands of enterprising and 
influential speculators, and snares to entrap 
the unwary; 2 [the more industrious and 
less informed part of the community. They 
have seen, too, that one legislative act is but 
the first link of a long chain of repetitions; 
every subsequent interference being natural- 
ly produced by the effects of the preceding. 
They very rightly infer, therefore, that some 
thorough reform is wanting, which will ban- 
ish speculations on public measures, inspire 
a general prudence and industry, and give a 
regulaj.- course to the business of the society." 
Fed. No. 44, p. 224. 

[This was wi'itten after the adjournment of 
the convention, but before the constitution 
was adopted by the states; and is the con- 
temporaneous exposition of the constitution 
by the father of the constitution. I have 
given the whole of this passage, for every 
word and sentence should be weighed and un- 
derstood. "A law impairing the obligation of 
contracts" is declared to be "contrary to the 
first principles of the social compact, and to 
eveiy principle of sound legislation;" and ad- 

a [From 1 Pa. Law J. 344.] 



ditional fences and constitutional bulwarks in 
favor of personal liberty and private rights 
were added. And yet it is contended that 
this very convention inserted into the consti- 
tution a provision to authorize congress "to 
impair the obligation of contracts;" and Mr. 
Madison himself voted for it! See Madison 
Papers, 1448, 1481. Very singular "addition- 
al fences and bulwarks in favor of private 
rights!" Their "regret and indignation at 
legislative interferences affecting private 
rights" had suddenly evaporated. They for- 
got their fears of "jobs in the hands of enter- 
prising and influential speculators." Can 
these opinions be tolerated for one moment? 
And this, too, of a body of men distinguished, 
beyond all which ever existed, by wisdom, 
patriotism and disinterestedness? 

["We have also the opinion of the supreme 
court of the United States, as to the intention 
of the convention in inserting the clause that 
no state shall pass any law impairing the ob- 
ligation of contracts. In Sturges v. Crownin- 
shield, 4 Pet. Cond. R. 420, the supreme court 
says: "To restore public confidence complete- 
ly, it was necessary not only to prohibit the 
use of particular means by which it might be 
effected, but to prohibit the use of any means 
by which the same mischief might be pro- 
duced. The convention appears to have in- 
tended to establish a great principle— that con- 
tracts should be inviolable." Again: "These 
words prohibit the passage of any law dis- 
charging a contract without performance.!' 
Id. 421. Where was the establishment of the 
great principle? And how were contracts to 
be inviolable, if the power had been granted 
to congress to violate them, or impair their 
obligation, under color of a bankrupt law? 
What is meant by the inviolability of con- 
tracts? The court has told us. It is the 
prohibition of "any law discharging a con- 
tract without performance." In principle, 
there can be no difference between the right 
to a piece of property, and the right to the 
price of that property when sold. I have a 
right to my land, and an equal right to the 
price of that land, should I sell it Indeed, 
the right to either generally depends on con- 
tract; and they are both considered rights of 
property. In Wilkinson v. Leland, 2 Pet. [27 
U. S.] 627, the supreme court of the United 
States says: "That government can scarcely 
be deemed to be free, where the rights of 
property are left solely to depend upon the 
will of a legislative body, without any re- 
straint. The fundamental maxims of a free 
government seem to require that the rights of 
personal liberty and private property should 
be held sacred- At least, no court of justice 
in this country would be warranted in assum- 
ing that the power to violate and disregard 
tliem— a power so repugnant to the common 
principles of justice and civil liberty— lurked 
under any general grant of legislative authoi-- 
ity, or ought to be implied from any general 
expressions of the will of the people. The 
people ought not to be presumed to part with 
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rights so vital to their security and well-being, 
without very strong and direct expressions of 
such an intention." Those who claim this 
terrible power for congress — a. power which, 
if it exists, would, according to the above 
opinion, prove us to be scarcely free, and 
which is declared to be contrary to the fun- 
damental maxims of a free government— are 
obliged to claim it, not as lurking under any 
general grant of legislative power, or as be- 
ing implied from any general expressions of 
the people; but as derived from a grant of 
power, which I have already shown, has been 
exercised in the country from which we bor- 
rowed our sj'stem of jurisprudence and laws, 
for many generations, without ever there be- 
ing understood as implying any such power. 
From a general gi-ant of legislative author- 
ity, the power to pass laws which would im- 
pair the obligation of contracts might be in- 
ferred; but from a grant of power in favor of 
contracts, and to enforce and carry them into 
effect, it would, I think, be monstrous to im- 
ply a power to destroy them. 

[The people of the several states were con- 
tent that their legislatures should be prohib- 
ited from passing odious and tyrannical laws; 
and hence they adopted the' constitution with 
the clause in favor of personal liberty and 
private rights— that "no state shall pass any 
bill of attainder, ex post facto law, or law im- 
pairing the obligation of contracts." They 
were assured, and no doubt believed, that the 
acts therein prohibited "were contrary to the 
first principles of the social compact, and to 
every principle of sound legislation;" and 
were prohibited for that reason. But sup- 
pose, when the conventions in the several 
states assembled to consider of, and accept or 
reject the constitution thus offered to them, 
they had been informed that this power of 
doing mischief had been prohibited to them, 
btit had been granted to the congress, by 
which the evils apprehended might be ex- 
tended in one hour all over the Union; and 
that it was only the states which could not 
be trusted in regard to private rights:— what 
would they have said, and what would they 
have done? It is well known that in many, 
if not all of the state conventions, there were 
numbers of powerful and vigilant opponents 
to the constitution. Would they have adopt- 
ed the constitution— and that, without one 
word of comment or objection on account of 
such glaring inconsistency on the part of the 
federal convention, and such implied insult to 
the states? The truth, however, seems to be, 
it was reserved for modern times to make the 
discovery that the power to violate contracts 
was a necessary incident to the power to pass 
a bankrupt law, and was alike unknown in 
the United States and in England at the time 
of the adoption of the constitution; and that 
when the convention permitted the states to 
retain the power to pass bankrupt laws, and 
prohibited them the power of violating con- 
tracts, and gave the power to congress to 
pass bankrupt laws, and did not also grant 



the power to violate contracts, it was believed 
the one power was either necessary or proper 
to the exercise of the other.] 3 

It was said by Mr. Madison that "one 
legislative act (interfering with contracts) is 
but the first link in a long chain of repeti- 
tions; every subsequent interference being 
naturally produced hj the effects of the pre- 
ceding." If the present act be sustained by 
the judiciary and tolerated by the American 
people, we maj' expect to see, on the part of 
congress, bankrupt laws which will discharge 
contracts without a surrender of property; 
and, if the present act be constitutional, no 
court can say the other will not be so. And 
on the part of the states, we may see their 
debts generallj^ repudiated, there being no 
reason why the people of the states in their 
collective capacity, should not be discharged 
from theh: debts, as well as the same people 
in their individual capacities. If it be right 
in the latter, it must be so in the former case. 
In a moral point of view, perhaps, there is in 
some cases, less objection to the discharge of 
the debts of the community, than to those of 
individuals; for, in the former ease, the gen- 
eration called on for payment, may not be the 
one which incurred the debts, and may have 
received little or no advantage therefrom— 
whereas, an individual is never called on to 
pay a debt, which he did not contract, unless 
it be the debt of an ancestor, who not only 
obligated him to pay, but left abundant 
means so to do. A state frequently has noth- 
ing but its future acquisitions arising from 
taxes the fruits of the industry of its citi- 
zens to pay enormous debts contracted by an- 
other generation. The individual, even if he 
surrender's his property, has his future ac- 
quisitions, also, arising from his industi'y. 
Thus, if the present law he justifiable and 
constitutional, so would laws be justifiable on 
the part of congress and the several states, 
repudiating their "debts, contracts, and en- 
gagements." But one of the remarkable in- 
consistencies of the times is, that those who 
are loudest in denouncing repudiation by the 
states, are the loudest, also, in approving 
repudiation by individuals. 

I have not said anything in regard to the 
distinction between bankrupt and insolvent 
laws; not but what there is a plain and ob- 
vious distinction; and, not but what the act 
of congress has many of the features of an 
insolvent law, the power to pass which, I 
think, is reserved to the states, but because 
the present act, take it altogether, according 
to my view of the subject, is neither a bank- 
rupt or insolvent law, but simply an act to 
discharge debts without payment. If the con- 
gress instead of entitling the act, "An act 
to establish a uniform system of bankrupt- 
cy," had given it a title corresponding with 
its provisions— "An act to discharge debts 
without payment,"— but little diflieulty would 
have arisen. We are told by the supreme 

8 [FTom 1 Pa. Law J. 344.] 
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court of the United States, in Craig v. Mis- 
souri [4 Pet (29 U. S.) 410] that the consti- 
tution was intended to prohibit things, not 
names; and that the giving a new name to 
an old thing would not talie it out of the 
prohibition of the constitution. If the giv- 
ing a new name to an old thing would not 
cliange the case, I presume the giving an old 
name to a new thing would hai'dly change it. 
[Craig V. Missouri] 4 Pet [29 U. S.] 433. 

We have been sometimes told that the con- 
stitution referred to the colonial laws, when it 
adopted the provision in regard to bankrupt- 
cies. Again, we are told that every civilized 
nation had its bankrupt laws, and that the 
convention did not confine itself to the Eng- 
lish law. In tlie examination I have been 
able to give the laws of the colonies and the 
laws of the states up. to the year 1787, in 
which year the convention sat, I have not 
been able to find any law like the act under 
consideration. They have not told which of 
the colonial acts they refer to— by what col- 
ony passed, or when passed. But suppose 
we were able to find a solitary act hke the 
one under consideration. I have already 
shown that, as it impaired the obligation of 
contracts, it was according to the oft repeated 
decisions of the supreme court, condemned 
by the constitution. An act condemned by 
the constitution, is then the act to which the 
convention referred as a pattern. The con- 
vention brands such an act, as "contrary to 
the first principles of the social compact and 
to all the principles of sound legislation," pro- 
hibits it to the states, and at the same time 
adopts its principles for legislation by con- 
gress. • 

Again, as to the bankrupt laws of civilized 
nations, they cannot certainly refer to the 
great and wise system of laws called the 
civil law: the basis of the laws of most of 
Continental Europe. The "cessio bonorum" of 
the Roman or civil law, allowed a discharge 
from imprisonment, but the future acquisi- 
tions of the debtor were liable for his debts. 
The civil law had no other system. Coop. 
Just p. 345, par. 40. This was also the law 
of France, Germany and Holland, and gen- 
erally of Continental Europe. The English 
insolvent system. Act 32 Geo. II. (commonly 
called the "Lords' Act"), and the more recent 
English statutes of 33 Geo. III., 1 Geo. IV., 
3 Geo. rv., and 5 Geo. IV. have gone no fur- 
ther than to discharge the debtor's person. 
So of the insolvent laws of Scotland. 1 Kent, 
Comm. 422. Thus we find no law to which 
the convention could have had reference, like 
the present act of congress. The truth seems 
to be, that this rejection of a certain and 
known standard of meaning, found in the 
English banlcrupt laws, and referring the 
question to laws, God only knows when and 
where passed, or where they exist is only in- 
tended to give unlimited power to congress 
over all the contracts and business of the 
country. And we have been told by Junius, 
and the present act will illustrate it, that 
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persons are never very anxious to secure 
power who do not intend to use it. 

I wiU here notice a different view of the pow- 
ers gianted to congress by the constitution, in 
regard to bankruptcies, taken by an eminent 
jurist. In 3 Story, Comm. pp. 13, 14, in note 
3, it is said: "Perhaps as satisfactory a de- 
scription of a bankrupt law as can be framed, 
is that it is a law for the benefit and relief 
of creditors and their debtors in cases in 
which the latter are unable or unwilling to 
pay their debts. And a law on the subject of 
bankruptcies, in the sense of the constitution, 
is a law making a provision for cases of per- 
sons failing to pay their debts." It will be 
apparent to the most superficial thinker, that 
this definition or description, like many of the 
doctrines and opinions of that emuient jurist, 
would infallibly draw into the vortex of fed- 
eral power, the whole business of the country. 
Every case of the non-payment of a debt, is 
a proper subject for a law of congre^ and for 
the jurisdiction of the federal courts. No act 
of bankruptcy— no insolvency— no act of fraud 
or removal of property is necessary to give 
congress and the courts of the United States 
jurisdiction. Any "person failing to pay his 
debts," is the subject of a bankrupt law. A 
citizen worth a million, who lets a day- pass 
over after a debt of one dollar becomes due, 
is a bankrupt and the subject of a bankrupt 
law- the whole of his property may be taken 
away and given to an assignee. Congress can 
thus regulate all the business of the country 
and the collection of all debts; and when- 
ever it pleases, discharge all debts without the 
consent of the creditors or the surrender of 
property— for neither are necessary according 
to this definition- What an immense train 
of criminal law may also follow, I have al- 
ready shown that the grant of power in regard 
to banla'uptcies, was not considered of any 
importance by the convention; and, notwith- 
standing the violent objections to parts of the 
constitution and the great jealousy entertain- 
ed of many of its provisions affecting the 
rights of the states, yet no one seemed to con- 
sider the bankrupt clause of sufficient im- 
portance to merit an objection. As Mr. Mad- 
ison said: "The expediency of it seems not 
likely to be drawn into question." Yet, this 
spot in the heavens, no bigger than the ox's 
eye, "has now become a vast and portentous 
cloud from which a tornado may issue that 
will buiy in ruins all the reserved rights of 
the states." 

We have been often told that a constitution 
cannot go into detail; it can only contain 
principles; and therefore in the interpretation 
of it, we must look at its intention and spirit. 
He that will thus interpret the constitution of 
the United States will hardly be able to come 
to the conclusion of the learned jm-ist that 
his description of a bankrupt law, in the 
sense of the constitution, "is as satisfactory 
as any that can be framed." Indeed, the gov- 
ernment of the United States, with such in- 
terpretations, would shortly he a government 
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without limit. Surely if the convention had 
intended to give the United States jurisdiction 
in all cases of indebtedness, it was idle to de- 
fine with such precision the powers of the ju- 
diciary; and worse than idle to specify only 
one class, and that a very small class of 
debtors, to wit, bankrupts. Nor can I imag- 
ine that the states would have adopted the 
constitution, without objection to a power so 
unnecessary to the government of the United 
States, so unlimited and so portentous. I con- 
fess, however, that I am no latitudinarian in 
my construction of the powers granted to the 
government of the United States. I believe if 
should be confined within the grants of pow- 
er; and if more power be necessary, let it be 
granted by amendments, and not usm-ped; for 
one usurpation will be but a link in a long 
chain of usurpations, until, at last, the govern- 
ment of the United States wiU be as unlim- 
ited as that of Turkey or Russia. 

1 have thus given, generally, my views on 
this subject, and it now only remains to no- 
tice some of the objections to those views, 
presented by the very able argument at the 
bai*. It is said "that the word bankraptcy, 
has a legal and also a common signification." 
It seems to be admitted, that we are to look 
to the English law, as it existed at or before 
the time of the convention, for the legal 
meaning. But, "it is said the convention used 
the word in its common meaning; and that 
the common meaning is insolvencj', bank- 
ruptcy—inability to pay debts," &e. The an- 
swer to this seems not very difficult. The 
convention were applying the word to a legal 
subject— the making laws in regard to bank- 
ruptcies. They were defining the nature and 
extent of the laws in regard to that matter, 
which might be made by congress. Now, the 
term had a certain, precise and fixed legal 
meaning, and had been thus certain, precise, 
and fixed for nearly 200 j'ears. This was 
well known to the convention. The book 
which contained the law and the definitions, 
and was then and is yet of the highest au- 
thority, was in the hands of the members, 
and was frequently referred to by them. It 
was not only in the hands of the members, 
but of every person of the least pretension to 
learning. It appears that the members were 
exceedingly anxious to select words which 
would mark with certainty and precision the 
grants of power they were making. The 
chairman of the committee (Mr. Rutledge) to 
which the subject was referred, and who re- 
ported the phrase now in the constitution, 
received his legal education at the Temple, 
(London.) Can we suppose for a moment, 
that the legal signification was rejected, and 
the common signification taken? This com- 
mon signification was uncertain and indefi- 
nite, and nearly as various as the different 
lexicons. By adopting the legal signification, 
you preserve the inviolability of contracts, 
which has been shown to have been a great 
object with the convention; you avoid uur 
certainty; you leave the states in possession 



of their just and necessary powers in regard 
to contracts and the collection of debts, and 
leave the United States in possession of all 
power necessary to be used by a general or 
national government— which of course can 
be only power of a general or national char- 
acter. 

It is said also, "that bankruptcies include 
insolvencies; and of course, that congress 
has power over both." I have already 
shown that Blackstone's Commentaries, a 
work of the highest possible authority, was 
in the hands of the members of the conven- 
tion, and frequently referred to. I will here 
give the definitions of both words, as con- 
tained in that work. "Bankrupt, a trader 
who secretes himself or does certain other 
acts tending to defraud his creditoi-s." 2 
Bl. Comm. 285. "Act of insolvency — which 
is an occasional act frequently passed by 
the legislature, whereby all persons whatso- 
ever, who are either in too low a way of 
dealing to become bankrupts, or not being 
in a mei'cantile state of life are not included 
within the laws of bankruptcy, are dis- 
charged from all suits and imprisonment, up- 
on delivering up all their estate and effects 
to their creditors, upon oath." 2 Bl. Comm. 
484. Here it will be seen, that insolvency, 
which is inability to pay debts, has nothing 
to do with bankruptcy. In fact, banlcrupts 
are frequently far from insolvent. It is the 
commission of acts tending to defraud cred- 
itors, which makes bankrupts, and no such 
act is required to make an insolvent. In- 
solvents are only discharged from imprison- 
ment. 

Here, then, is jurisdiction given to con- 
gress over a small — a veiT small — class of 
debtors: "Traders who secrete themselves, 
or do certain other acts tending to defraud 
their creditors;" and the attempt is now 
made to take jurisdiction, or assume power 
over all insolvents. Let us notice the rela- 
tive numbers of each class. There are now, 
in this court, near about nine hundred cases. 
Of these, two are involuntary bankrupts— 
or bankrupts proper— and the remainder are 
insolvents; that is, one banknipt to four 
hundred and fifty insolvents. But Mr. Story 
proposes to extend it, or maintains that it 
is already extended by the constitution, to 
all cases of persons failing to pay their 
debts, without regard to insolvency even. 
This would extend the powers of congress 
and the federal judiciary, in ordinary times, 
over, I presume, two thousand cases, for 
every case of bankruptcy proper; and, of 
course, diminish the power of the states in 
the like proportion. The power, if it exists 
at all in the congress and United States' 
courts, is supreme, and can annul all the 
laws of the states as to property and suits. 
It is already declared, we are told, from 
the bench of some of the United States' 
courts, that the insolvent laws of the states 
are wholly abrogated, and every thing done 
under them, since the bankrupt act went 
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into effect, is a nullity. Thus, all the busi- 
ness of the counti-y, and of course the prop- 
erty, is to be drawn into the Tortex of fed- 
eral power. If the constitution intended to 
give the jurisdiction in all cases of insolven- 
cy, as well as bankruptcy, or as Mr. Story 
would have it, in all eases of failure to pay, 
without either bankruptcy or insolvency, it 
would have been as easy to say so, as to say 
what it did say. But would the states have 
submitted to a power so unnecessai-y in con- 
gress,, so dangerous, and so prodigious in ex- 
tent? Look at the consequences. Here is a 
state of upwards of 70,000 square miles in 
extent; all the business m regard to insol- 
vents as well as bankrupts is to be trans- 
acted in the United States' court, at the 
city of Jeffei-son. All who have an interest 
in a case, -either as petitioners or creditors, 
must go to that court, and there remain, per- 
haps with a number of witnesses; delayed 
by the accumulation of business in the one 
court, for months. How would it be if, ac- 
cording to Mr. Story, the power extended to 
all cases of failure to pay a debt, as well as 
to cases of insolvency and bankruptcy. In 
a few years we would see half the people 
of the states attending court at the same 
time; and suits, by the accumulation of 
business, would be delayed in that court, 
as they were in the court of chancery in 
England, for fifty or sixty years. In the 
mean time, the laws of the state, like those 
of a colony or a territoi-y, would be, as far 
as concerned these subjects, entirely abro- 
gated. Is this like having ten or fifteen cir- 
cuit judges, one of whom travels into each 
county three times a year— a county court 
also in each county, and justices of the 
peace in each township— bringing justice to 
every man's door? It is said, "that the pow- 
er to annul contracts between individuals, 
is a necessary power, and unless the con- 
gress possesses it, it has been annihilated." 

If what the supreme court of the United 
States and Mr. Madison have said, in the 
passage already quoted, be correct, it would 
follow that the convention were of the 
opinion, the power to annul the contracts of 
individuals might well be annihilated. I do 
not, however, say that the United States, un- 
der the ti*eaty-making power, might not for 
great national pui-poses, impair the obliga- 
tions of or annul ceitain contracts. But it 
would be done for the good of the public, and 
the United States would be bound to make 
good the loss to individuals. The 5th amend- 
ment to the constitution provides that pri- 
vate property shall not be taken fot public 
use, without just compensation; and certain- 
ly under this general phrase, would be in- 
cluded the rights of contracts. And this 
may be another cause for there not having 
been inserted in the constitution, an express 
prohibition of congress, in regard to impair- 
ing the obligation of contracts. If the gov- 
ernment of the United States, in the time 
even of its greatest need, cannot take pri- 
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vate property for the public use, without just 
compensation, and without any benefit to the 
public, I think, therefore, that the power to 
take one man's property and give it to an- 
other, and to absolve a man from his just 
debts and contracts without compensation, 
is, and should be annihilated in these United 
States. It is said, "that if the power be 
given, it is no answer to object that it may 
be abused, or rather that because it may be 
abused does not prove that it was not granted, 
for that any power may be abused." That is 
granted. But when we are inquiring what 
power was intended to be granted by certain 
words; and, if we attach a particular mean- 
ing to the words, it will amount to a grant 
of power, both unnecessary to that govern- 
ment, and dangerous, and inconsistent with 
the nature and objects of the government; 
contraiy to the sentiments expressed by the 
founders of that government, and such as 
would lead to consolidation, we should re- 
ject such interpretation if another interpre- 
tation may be given, which is unexception- 
able. It is said, "the people of the U. S. 
would not have adopted the constitution, if it 
had been understood; that we were bound 
to the English system of bankruptcy, as it 
existed at and before the time the conven- 
tion sat, and which could not be altered or 
amended." No one, I believe, has maintained 
that the English system of bankruptcy was 
adopted in regard to details. It is pixivided 
in the 6th amendment to the constitution, 
that in criminal prosecutions the accused 
shall enjoy the right to a trial by jury; and 
the 7th amendment provides for the trial by 
juiT, ia suits at common law, where the 
amount in eontrovei-sy exceeds twenty dol- 
lars. Now, no one has contended that we 
were bound to summon and empannel a jury, 
as in England; or that the qualifications of 
jurors must be the same. But all agree that 
the substance of the trial by jury, as known 
and established in England for several hun- 
dred years, must be preserved. Could con- 
gress direct a trial by jury, and provide that 
the jury should consist of three men; and 
that a majority should convict? No person 
will assert the afiirmative. If the parlia- 
ment should change their trial by jury, and 
provide that a jury should consist of three 
men, and that a majority should convict, 
would congress be at liberty, also to change 
our trial by jury, in the same way? No per- 
son will assert the afiirmative. 

If congress cannot change the system of 
jury trial, in substance, can it change the 
system of bankruptcy in substance? As gen- 
tlemen think a much better system of bank- 
niptcy is discovered, than that known to our 
ancestors, and which was adopted by the 
convention, so, no doubt, they will discover 
a much better system of trials than that by 
jury. But I think we are deprived, in both 
cases, of the benefit of their discoveries, by 
the provisions of the constitution. It is said, 
"that any bankrupt law, which is retrospec- 
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tire, impairs the obligation of contracts, 
"Where there is a minority not consenting to 
the discharge." This may be the case, and 
candor obliges me to say I entertain doubt 
on the subject; yet it does not affect the argu- 
ment. As a bankrupt law is intended, liiie 
all other laws, for the collection of debts, for 
the benefit of creditors; and as, in this case, 
they have to act together for the benefit of 
all; and some three-fourths or four-fifths are 
to consent to a discharge, which is still for 
their benefit, has any one creditor a right to 
complain of a mere technical disregard to 
his contract? The proceeding is, in truth and 
fact, for his benefit; a given majority must 
consent, and it must fully appear, that the 
bankrupt has acted honestly. The constitu- 
tion was intended to estalilish principles, not 
technicalities; and where the substance was 
taken care of, it might well disregard the 
shadow. But if it be a violation of contract 
it can be only to the extent known to a sys- 
tem of banki-uptcy, which is merely technical, 
and cannot be made, by any just intei-preta- 
tion, to extend to a substantial violation, and 
entire abrogation of the contract, to the niin 
of all the just hopes and expectations of the 
creditor. 

It has been said, "that all the power in re- 
gard to bankruptcies is given to congress 
with onlj' one exception; that of uniformity— 
and that we are not at liberty to make an- 
other exception, that it shall not violate con- 
tracts." It is admitted that the power is 
given with only the one exception, but still 
it is only the power to pass a uniform bank- 
rupt law. "What constitutes a bankrupt or 
bankruptcies is the question we are consider- 
ing. If a bankrupt law, within the meaning 
of the constitution, does not substantially 
violate contracts, then the power to violate 
contracts, is not given. It is not an excep- 
tion, or thing taken out of the giunt— but 
never was included in it. This, however, is 
an exceedingly technical interpretation, is 
unworthy of the subject, and can never be 
applied to a constitution, which can only em- 
brace principles. We must look at the spirit 
of the instrument, and the intention of its 
authors. It has also been said, "that as con- 
gress had authority to pass banki-upt laws 
and violate contracts, eveiy person who made 
a contract must have made it with an eye 
to this power in congress, and the act, when 
passed, cannot therefore be considered re- 
trospective." Now, the doctrine of the su- 
preme court on that subject, as already 
shown, is that a law in existence when a 
contract is made, becomes part of that con- 
tmet. But how a power not exercised, or a 
law not In existence at the time a contract 
is made, can become part of that contract, 
is beyond my comprehension. But it is also 
a begging of the question. The question is, 
whether congress has power, under color of 
a bankrupt law, to violate contracts. The 
gentlemen assume that congress hasthepower, 
(the matter in dispute,) and then say every 
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one who contracts must be presumed to con- 
tract with an eye to that power. It is fur- 
ther said, "that the convention in New York, 
which ratified the constitution for that state, 
proposed an amendment limiting bankrupt 
laws to tradei-s, and that it was not adopted." 
This not only proves the convention in New 
York believed the system ought to be limited 
to traders, but that there was doubt whether 
it was so limited, and should be placed be- 
yond doubt. That it was not adopted by the 
necessaiy number of states, three-fourths, on- 
ly proves that they did not think there was 
any doubt, or that it should be left as it was, 
whatever it might be. If they had adopted 
the amendment proposed, it would have been 
taken as an admission that the English sys- 
tem had not been adopted by the constitution; 
which, I presume, they would neither have 
admitted then, nor would they do so now. 

I have deemed it necessary to a correct 
undei-standing of the subject, to examine 
generally the doctrine in regard to bankrupt- 
cies, but intend to confine the opinion to 
the case now before us. The court regrets 
exceedingly that an imperious sense of duty 
compels it to declare that the act of congress 
so far as it undertakes to discharge a debtor 
from debts contracted before the passage of 
the act, without payment, and to discharge 
his future acquisitions of property from lia- 
bility to those debts, without the consent of 
a given majority of his creditors, in uncon- 
stitutional. 
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Case Ho. 7,868. 

KLEIN V. PARK et al. 

[3 Ban. & A. 145; i 13 O. G. 5.] 

Circuit Court, W. D. Pennsylvania. Nov. 23 
1877. 

Patests — Novelty. 
^ 1. The patentee's invention consisted in supplv- 
mg dies of novel construction and form, and so 
adapted to forming the eyes of picks by a new 
method, and in combining with the old steps, in 
forming the eyes cf picks, a new element, viz.: 
the drawing them down on a mandrel between 
rolling dies which completely encompass the walls 
of the eye, this process resulting in the elongji- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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tion of the walls of the eye as may be desired, 
with uniform thickness, and the complete forma- 
tion of the eye by the process of rolling alone, 
leaving only finishing to be performed: Ueld, 
that this last step in the process of manufacture 
is new, and impresses upon the whole method 
the character of novelty. 

2. The differences between the defendants' dies 
and those of the complainant are merely formal, 
defendants having submitted two dies at the 
sides, which are the equivalents of the side 
walls of the complainant's dies. 

3. Keissued letters patent No. 6,951 granted to 
J. O. Klein, February 29th, 1876, lield valid. 

This -was a suit [by John O. Klein against 
Kloman Park and others] for the infringe- 
ment of reissued letters patent No. 6,951, 
granted to complainant February 29th, 1S76. 
[The original letters patent. No. 146,597, were 
granted to the complainant January 20, 1874J 
The claims were for "(1) The within-de- 
scribed method of forming the eye of picks, 
consisting in first pxmching the bar; second, 
in setting down the metal on either end 
around the eye; and, lastly, drawing down 
on a mandrel between rolling-dies, substan- 
tially as described and shown. (2) The dies 
B, constructed as described, lor drawing 
down the eye, substantially as shown." 

George H. Christy and J. J. Coombs, for 
complainant. 

Bakewell & Kerr, for defendants. 

JIcKENNAN, Circuit Judge. The com- 
plainant's patent contains two claims, both 
of which the defendants are alleged to have 
infringed. The first is for the method de- 
scribed in the specification of forming the 
eye of picks, consisting in, first, punching the 
bar; second, in setting down the metal on 
either end around the eye; and, lastly, draw- 
ing down on a mandrel between the rolling- 
dies, substantially as described and shown. 

The second is for the dies by which this 
method is in part effectuated, constructed as 
described, for drawing down the eye. sub- 
stantially as shown. The original and dis- 
tinguishing merit of the patentee's inven- 
tion consists in supplying dies of novel con- 
struction and form, and so adapted to form- 
ing the eyes of picks by a new method, and 
in combining with the old steps in forming 
the eyes of picks a new element— to wit, 
drawing them down on a mandrel between 
rolling-dies, which completely encompass the 
walls of the eye. The result is the elonga- 
tion of the walls of the eye as may be de- 
sired, with uniform thickness, and the com- 
plete formation of the eye by the process of 
rolling alone, leaving only such further ma- 
nipulation as may be necessary to give finish 
to the device. 

Under the proofs In this case, this last step 
in the process of manufacture is new, and, 
therefore, impresses upon the whole method 
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the character of novelty. The only process 
set up to controvert this was practised upon 
what is called the "Root" machine at the 
Collins Company's works in Collinsville, Con- 
necticut, before the date of complainant's 
patent But it is evident that that machine 
did not perform the complete operation indi- 
cated in the first claim of the patent here, 
nor was it capable of performing it. The 
walls of the eye were undoubtedly drawn 
out upon a mandrel by the dies used in it; 
but they did not encompass or envelop the 
walls, nor, when their function was exhaust- 
ed, did they form an eye whose walls were 
of uniform thickness. The eye was left 
thicker at the ends than at the sides, and it 
was, therefore, necessary to reduce this in- 
equality by an additional and independent 
method. This is apparent, not only from the 
construction of the dies themselves, and the 
device produced by them, but from the 
proofs as to the manner of their use and the 
result of their operation. 

Nothing, then, appears in the case to war- 
rant any doubt as to the complainant's title. 
Upon the question of infringement, I think 
it is clear that the complainant's method of 
manufacture is employed by the defendants. 
After punching the iron bar out of which the 
pick is to be formed, they set down the met- 
al on either side of the eye, and then draw 
down the eye on a mandrel, between rolling- 
dies which entirely envelop the walls of the 
eye, and thus, by one operation, completely 
form it with the desired elongation, and with 
walls of uniform thickness. 

It is true that the dies used by the defend- 
ants are formally different from those de- 
scribed in the complainant's patent; but I 
am satisfied that they embody all the char- 
acteristic features of the complainant's dies. 
Instead of two dies adapted to effectuate the 
complainant's method, placed above and be- 
low each other, the defendants use dies com- 
posed of four parts— top and bottom dies and 
side dies. The side dies, however, are the 
obvious equivalents of the side walls of the 
complainant's dies. They operate in the 
sapie way, perform the same function, and 
produce the same result. The only differ- 
ence is in the method of their attachment 
to the upper and lower dies. In the one case 
the side walls of the principal dies are im- 
mediately attached to them; in the other 
they consist of dies separable from the main 
ones, but secured in theu: places by pivots, 
and when thus in place co-operating with the 
principal dies precisely as do the side walls 
of the complainant's top and bottom dies. 
I am, therefore, of opinion that the com- 
plainant's patent is valid, that both its claims 
have been infringed, and that a decree 
should be rendered for the complainant 
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Case No. 7,869. 

KLEINE V. OATABA, 

[2 Gall. 610 1 

Circuit Court, D. Massachusetts. May Term, 
1814. 

Arbitration and Award — Recomjiittal— Pow- 
ers OF Refekees— Charter Party— Freight. 

1. In awards, the judgment of the arbitrators, 
or referees, is conclusive upon all matters of 
fact. If, however, there be a mistake of fact 
(as in calculation) apparent upon the face of the 
award, or if the referees are satisfied of a mis- 
talce of fact though not apparent on the face of 
the award, and certify their wish to correct it, 
the award will be recommitted to rectify the 
mistake. But such a mistake is no ground to 
set aside an award. 

See Greenough v. Eolfe. 4 N. H. 357; Roose- 
velt V. Tliurman, 1 Johns. Ch. 220: Johns v. 
Stevens, 3 Vt. 308. 

2. Referees are judges, as well of the law as 
of the fact. If no reservation is made in the sub- 
mission, the parties are presumed to agree, that 
«very thing, both as to law and fact, necessary 
for the decision, is included in the authority of 
the referees. Under a general submission, there- 
fore, the referees have rightfully a power to de- 
cide on the law, and on the fact. Under such a 
submission, the referees are not bound to award 
on dry principles of law, but they may award 
according to equity and good conscience. 

[Cited in Myers v. York & C. R. Co., Case No. 

9,997.] 
[Cited in Indiana Cent. R. Co. v. Bradley, 7 

Ind. 55; Jonnson v. Noble, 13 N. H. 291; 

Griffin v. Ohamplain Mut. Fire Ins. Co., 50 

Vt. 463.] 

3. If referees refer a point of law to the court 
by spreading it on the award, and mistake the 
law. the award will be set aside. If they admit 
the law, but decide contrary thereto upon princi- 
ples of equity and good conscience, although 
such intent ai)pear on the face of the award, it is 
no ground to set it aside. 

See Hazeltine v. Smith, 3 Vt. 535; Stevens v. 
Pearson, 5 Vt. 503; Joeelyn v. Donnel. Peck 
[Tenn.] 274; Bliss v. Rollins, 6 Vt. 529. 
^ 4. If they make a general award, it cannot be 
impeached collaterally, or by evidence aliunde, 
for mistake of law or of fact, for the judgment 
of the referees is conclusive in both respects, un- 
less there be fraud or misbehavior. 
[Cited in Johnson v. Noble, 13 N. H. 290; Fair- 
child V. Adams, 65 Mass. (11 Cush.) 551.] 
See Hall v. Merriman, 1 Root, 197; Johns v. 
Stevens, 3 Vt. 308; Walker v. Sanborn, 8 
Greenl. 288; Lutz v. Linthuam, 8 Pet. f33 
U. S.] 165; Smith v. Thorndike, 8 Greenl. 
119; Jones v. Boston Mill Corp., 6 Pick. 148- 
Newburyport Marine Ins. Co. v- Oliver 8 
JIass. 410; Bigelow v. Newell, 10 Pick. 348. 
5. If in a charter narty, there be a covenant to 
proceed to a foreign port, and take in a cargo 
there on account of the charterer, and return 
therewith to the United States, for a stipulated 
hire, and the ship go to the foreign port, and the 
charterer declines to put any cargo on board, the 
owner of the ship is noc bound to come home 
empty, but may engage in another voyage, and 
take another cargo for the United States, on 
freight, and the freight so earned cannot be 
claimed by the charterer. 
[Cited in Drinkwater v. The Spartan. Case No. 
4,08o; Clarke v. Crabtree. Id. 2,847; Hart 
V. Shaw, Id. 6.155; The Gazelle, 128 U. S 
474, 9 Sup. Ct. 142.1 

[Cited in Costigan v. Mohawk & H. R. Co , 2 
Denio. 614.] 



1 [Reported by John Gallison, Esq.] 



6. Where the whole consideration for any stip- 
ulation fails, or it becomes incapable of being 
performed substantially as the parties intended", 
by the voluntary act of one of the parties, the 
other is not bound to proceed, bat may decline 
a performance on his part. 

[Cited in brief, Hustin v. Richards, 44 Me. 
183.J 

7. If, by the terms of the charter party, the 
sbip IS to be navigated at the charge and expense 
of the owner, and especially if the whole ton- 
nage of the ship is not let to hire, the charterer 
is not owner for the voyage. 

[Cited in Palmer v. Graeie. Case No. 10.692; 
Hill V. The Golden Gate, Id. 6,492.] 

8. If the submission be general, and the award 
be of a particular thing, it will be presumed that 
nothing else was in controversy, unless the con- 
trary should appear. In the latter ease, the 
award will be recommitted to the referees. 

[Cited in Bush v, Davis, 34 Mich. 198.] 

Tlie material facts in this case were as 
follows: Catara was owner of the Greek 
ship Jerasalem, which arrived at New York 
with a cargo of wine. On the 16th of May, 
1813, a charter party was entered into be- 
tween the plaintifC, and the master of the 
ship on behalf of Catara, whereby the whole 
tonnage of the hold and between decks of 
the ship was let to the plaintiff from the 
port of Havana to New York, or, in ease 
of a blockade of that port, to Fairfield in 
Connecticut. It was further agreed, that 
the ship should sail from New York to Ha- 
vana, with so much of the imported cargo 
of wine, as the owner, Catara, should think 
proper to export for his sole account and 
risk; the wine to be consigned to the order 
of the plaintifC there, to be sold for account 
of Catara, and the proceeds to be vested 
In sugars to be laden on board of the ship, 
on the return voyage, for the same account 
and risk. The remainder of the ship's hold 
and between decks to be entirely loaded by 
the agent of the plaintiff, at the rate of one 
dollar per quintal of 112 lbs. net weight, 
for sugars, and every other produce, with 
21^ per cent, primage, payable on the de- 
livery of the cargo at the port of destina- 
tion in the United States. It was further 
agreed, that that part of the return cargo, 
belonging to the owner of the ship, should 
be consigned to the plaintiff, and that the 
plaintiff might deduct from the proceeds of 
the sales thereof, and from the freight due 
on the return voyage, all sums paid by him 
for advances, insurances, &e. on account of 
the ow^ner of the ship, with interest; and 
that, if any part of the wine should remain 
behind unsold at Havana, the net proceeds 
should be remitted to the plaintiff by some 
other vessel. The plaintiff further agreed, 
in case the wine should not sell immediately 
on its arrival, to cause to be advanced to 
Catara, two thirds of the reputed value 
thereof in Havana, in sugars, at the mar- 
ket price, after deduction of charges; which 
sugars were to be laden on board of the 
ship on account of the owner, and to be con- 
signed to the plaintiff, and the plaintiff 
was to receive, on all sales of the return 
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cargo, sis per cent, commission. The plain- 
tiff further agreed to effect insurance on 
the voyage according to the instructions of 
Catara, and the policies were to remain in 
his hands, as collateral secm:ity for advan- 
ces made to Catara. And the master, in 
behalf of Catara, further agreed to victual, 
man, equip and navigate, the ship, &c. dur- 
ing the voyage, at the cost and charge of 
the owner. In pursuance of this charter 
party, the ship sailed on the voyage to Ha- 
vana, and safely arrived there. The plain- 
tiff gave written directions to Dralce, his 
supposed agent there, to comply with the 
stipulations of the charter party. Drake, 
however, upon application to him, disavowed 
the agency, and refused to make any ad- 
vance on the wine, or to put any cargo on 
board, as the plaintiff's agent, for the return 
voyage. By a new agreement, however, a 
return cargo was put on board by Drake, 
on the account and risk of, and with a con- 
signment to, sti-angers to the charter party, 
and with this cargo the ship sailed for the 
United States, was captured on tlie voyage, 
carried into Halifax, and, after being restored 
on payment of expenses, finally arrived at 
Boston, where the cargo was discharged. 
The freight of the return cargo amounted 
to about §5000 more than that stipulated 
in the charter party. The action was as- 
sumpsit to recover a balance due for ad- 
vances. Credit was given for the freight 
due to Catara by the charter party, and 
the plaintiff claimed a right to the surplus 
freight, earned on the return voyage, for 
his own account The parties under a rule 
of court, submitted "this action, and all 
demands, which the defendant had against 
the plaintiff," to arbitrators, who awarded 
?317o.61 to Kleine "in full satisfaction of 
all Kleine's demands submitted to them;" 
they then went on specially to state as the 
ground of their award, that James Drake, 
the agent of Kleine, having neglected to 
comply with the stipulations of the charter 
party at Havana, the referees considered 
Catara thereby exonerated from all obliga- 
tion under the contract. A motion was made 
to set aside this award, on the ground, that 
the referees had committed mistakes in 
point of law, and had not awarded upon 
all the matters submitted to them. 

S. K. Williams, for plaintiff, made the 
following objections to the award: 

1. The referees have mistaken the con- 
stniction of a legal instrument. 

2. They have mistaken the law, in decid- 
ing, that by the neglect or refusal of Kleine's 
agent to execute the terms of the charter 
party in Havana, Catara was discharged 
from the obligation of the contract, where- 
as the only effect was to give a right to 
damages against Kleine. Puller v. Stani- 
foith, 11 East, 235; Bell v. Puller, 12 Bast, 
496 (in note); Pordage v. Cole, 1 Saund. 
320 (note per Williams, 4). 

3. That the award is not in full of all de- 
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mands of Catara against Kleine. This was 
said to be suggested as matter of form 
only, which might be amended. 

To show that the court had authority to 
set aside the award for a mistake in point 
of law, Mr. Williams cited Kyd, Awards, 
351-380; Kent v. Elstob, 3 East, 18; Chace 
Y. Westmore, 13 East, 357; Williams v. Craig, 
1 Dall. [1 U. S.] 313. 
G. Blake, Dist. Atty., for defendant. 
The nature of the action is liberal and 
open, resembling a bill in equity. All the 
principles of equity, therefore, are applicable 
to this case. 

Although it is true in general, that when 
the referees have mistaken a plain point of 
law, (or of equity, if intending to proceed 
by equity,) the award, upon the face of 
which such mistake is apparent, is to be 
set aside, yet, whenever substantial justice 
appears to have been done, the award will 
be established. And though an award may 
not conform to the rules of law, yet if equity 
is adhered to, the comt will not set it aside. 
Have the referees in this case stated, as 
the ground of their award, positions, which 
are not tenable? The stipulation contained 
in the charter party, for the advance of 
two thirds of the value of the viine in Ha- 
vana, in case the wine should not sell 
there, was a principal inducement for mak- 
ing the contract on Catara's part; the 
freight being low, Catara's agent must have 
had some other projat in view. Was not 
then the owner discharged from the obliga- 
tion of the charter party by the failui-e 
of Kleine to comply with this stipulation? 
If discharged, he was entitled to the future 
earnings of the ship. 

It is argued on the other side, that Catara 
should have returned with an empty ship, 
and looked to the charterer for his indem- 
nity. Though much is said in the books on 
the distinction between dependent and in- 
dependent covenants, yet such a principle 
cannot be applicable to mercantile transac- 
tions. In the case of freight, for instance, 
the failure to provide a return cargo ought 
to discharge the ship owner, since he looks 
to such cargo, as the security for his freight. 
It is therefore contended, on behalf of the 
defendant, that by the non-fulfilment of the 
stipulation to advance two thirds of the 
value of the wine, he was rightfully dischar- 
ged from any further observance of the 
conditions of the charter party, and that 
the referees have not mistaken the law, 
as to this point. Sicletari, the agent of 
Catara, having taken up another freight for 
home, consigned, not to Kleine, as the re- 
turn cargo was to have been by the terms 
of the charter party, but to a stranger to 
the contract, this was a freight, to which 
Kleine could have no title. Suppose a ves- 
sel chartered for the East Indies, and a 
stipulation for an advance there to pui-ehase 
a return cargo, which advance the charterer 
fails to make; must the ship return empty? 
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STORY, Circuit Justice. If she return full, 
it will be a deduction from the damages, to 
which the owner would otherwise be entitled 
ag^ainst the charterer. 

Mr. Blake. This we admit, and Kleine will 
have all the benefit of sucu allowance upon 
the principles contended for by the defendant. 
It is immaterial upon what principles the ref- 
erees calculated the balance due, since, had 
they adopted the principle, that Kleine vras 
entitled to freight, and Catara to damages, 
the result would not have been more favor- 
able to Kleine. It is to be considered, wheth- 
er the charter party was not void ad initio, 
Kicletarl, who made it, having no written 
authority, nor any authority, but what his 
capacity of master gave him, and Catara, hav- 
ing from the first disclaimed the act. 

(Mr. Blake was proceeding to argue this 
point, but was stopped by the court, this 
not appearing upon the award to be one of 
the grounds, upon which the referees had 
decided.) 

In an action of this sort, where the charter 
party is introduced merely as a piece of evi- 
dence, to show that a certain sum of money 
ought equitably to be paid to the plaintilt", 
the court will not proceed upon the same 
strict maxims, as in an action of covenant on 
the charter party, 

Mr. Prescott, in reply. 

There are two questions: 1, Did the ref- 
erees mistake the law upon the face of the 
proceedings? 2. If so, can the plaintiff avail 
himself of that mistake? Is the covenant, to 
advance two thirds of the value of the 
wine, a condition precedent, the non-perform- 
ance of which discharges Catara? The vessel, 
as to all the use that could be made of her, 
was in fact Kleine's. He had a right to do 
with her, as he pleased, only permitting Cata- 
ra to put on board the proceeds of the wine. 
It is now contended, that by not furnishing 
the means of doing this, Kleine discharged 
Catara from all that the latter had bound him- 
self to do by the contract The stipulated ad- 
vance was not a condition precedent. The 
other covenants on Kleine's part, to make in- 
surance, &c. were before it in order of time, 
and were actually performed. So, on the 
other hand, Catara's covenant to proceed to 
Havana was performed. Kleine had a right, 
immediately on the arrival in Havana, to 
put on board a cargo, without first making 
the advance. The advance is not to be con- 
sidered alone. It is a universal principle, nev- 
er departed from, that where the considera- 
tion is in part performed, the failure to per- 
form the other part shall not release the op- 
posite covenant. 

It has been contended on the other side, that 
there was a virtual covenant by Kleine to 
load the ship, and that his not loading her 
discharged Catara. But the instrument is 
not to be so construed. The whole extent of 
the covenant is, that he will pay the hire, and 
it is at his discretion to put on board more 
or less, or nothing. It is not material to 



Catara, his freight being the same. It is, 
however, evident, that the referees allude, not 
to this stipulation, but to that respecting the 
advance; and the only question is, whether 
a failure in this could discharge Catara? 
There can be no doubt, that for this failure, 
if unexcused, Kleine is answerable to Catara. 
But suppose Kleine had failed to make the 
insurance, which he stipulated to make, and 
a partial loss had occurred. Then, too, he 
would have been liable to Catara. But would 
Catara have been discharged from his cov- 
enants in the West Indies? The non-per- 
formance of a covenant does not operate a 
release, unless it be precedent and necessary 
to the performance of the covenants of the 
opposite party. In the present case, Catara, 
or his agent, might do every thing stipulated 
on their part, though Kleine should not fulfil 
his covenant to load. He might have return- 
ed empty, and there would then have been no 
difficulty; but he chose- to contract for a 
freight. This freight is Kleine's. The vessel 
was his for the voyage. He had a right to 
load her or not, at his option, and a right to 
all freight earned by her. A& it respects se- 
curity, there was enough in tlie contract it- 
self. It was such as Catara was contented 
with. It may well be doubted, whether he 
would have had any lien on the cargo, even 
if he had brought one home, the vessel hav- 
ing been hired by a charter party, which dif- 
fers from a mere letting to freight. Kleine 
might have put on board stones, or any other 
thing of no value. 

(STORY, Circuit Justice, said, he had no 
doubt that when the charterer becomes own- 
er for the voyage, there is no lien of the gen- 
eral owner for freight. It is confined to 
cases, where the carrier for freight is also 
owner for the voyage.) 

STORY, Circuit Justice. In this case, a 
submission having been made "of this ac- 
tion and all demands, which the defendant 
has against the plaintiff," the referees have 
made a special award, stating the grounds 
and principles of their award. A motion has 
been made to set aside this award op the 
ground, that the referees have committed mis- 
takes in point of law, and have not awarded 
upon all the matters submitted to them. In 
support of these objections, it has been ar- 
gued, that if the referees mistake in a plain 
point of law or fact, either apparent upon 
the award itself, or made out in proof, the 
court ought to set aside the award. To the 
generality of this position we by no means 
accede. The clear result of the authorities is 
that the judgment of the referees is con- 
clusive upon all matters of fact. Price v. 
Williams, 1 Ves, Jr. 365; 3 Browne, Oh. 1G3; 

1 Browne, Ch. 117, 536; Morgan v. Mather, 

2 Ves. Jr. 15; Dick v. Slilligan, Id. 23. And 
upon principle, it seems difficult to hold an- 
other doctrine, without destroying the whole 
object, as well as the authority, of the ar- 
bitration. If, however, there be an error of 



[14 Fed. Cas. page 735] 

fact, as a mistake in calculation, apparent 
upon the face of an award, or if referees are 
satisfied, tliat such a mistake has intervened, 
and wish to correct the error, although the 
court will not set aside the award, yet it 
will recommit it, to rectify the mistake. As 
little do we incline to accede to the gen- 
erality of the doctrine, as to mistakes in mat- 
tei"s of law. It is certainly competent for the 
parties to submit the law, as well as the facts, 
to the judgment of referees, and to agree to 
abide by their judgment. There is neither 
inconvenience nor impolicy in supporting such 
an agreement. It is only substituting judges 
of the parties' own choosing for those, who 
regularly administer the law of the land. 
If the parties wish to reserve the law for the 
decision of the court, they may stipulate to 
that effect in the submission; they may re- 
sti-ain or enlarge its operation, as they please. 
If no such reservation is made in the sub- 
mission, the parties are presumed to agree, 
that every thing, both as to law and fact, 
which is necessary to the ultimate decision, 
is included in the authority' of the referees. 

Under a general submission, therefore, the 
arbiti-atoi-s have rightfully a power to decide 
on the law and the fact; and an error in 
either respect ought not to be the subject 
of complaint by either party, for it is their 
own choice to be concluded by the judgment 
of the arbitrators.2 Besides, under such a 
general submission, the reasonable rule seems 
to be, that the referees are not bound to 
award upon the mere dry principles of law 
applicable to the ease before them. They may 
decide upon principles of equity and good 
conscience, and may make their awai'd ex 
aequo et bono. S. P., Wood v. Griffith, 1 
Swanst 43, 55; S. P., StefC v. Andrews, 2 
Madd. 6. We hold, in this respect, the doc- 
trine of Lord Talbot in South Sea Co. v. 
Bumstead (2 Eq. Cas. Abr. 80, pi. 8); of 
Lord Thurlow in Knox v. Symmonds (1 V^es. 
Jr. 3G9; S. P., In re Badger, 2 Bam. & Aid. 
691; 2 Story, Bq. Jur. § 1430-1458, and cases 

2 In Chace v. Westmore, 13 East, 358. Lord 
Ellenborough says, "I fear it is impossible to 
lay down any general and certain rule upon tiiis 
subject in what cases the court will not suffer 
an award to be opened; it must be subject to 
some degree of uncertainty, depending upon the 
circumstances of each case." Sharman v. 
Bdl, 5 Maule & S. 504. And in that case, the 
law and fact having been referred to a person 
competent to decide upon both, the court refused 
to open the award, unless some misconduct could 
be shown on the part of the arbitrator. So in 
the civil law, "qualem sententiam dicat arbiter 
ad praetorem non pertinere Labeo ait; dummodo 
dicat quod ipsi videtur." Paulus, ffi. iv. 8, 1. TO. 
And the only exceptions were, "Si inhonestum 
quid jusserit arbiter— vel es gratia ant odio male 
judiearit" ^einec. ad ff. Pars, i. § 541); "aut 
compromissi fines praetergressus, ea deiinierit, 
quae ejus arbitrio nonerant commissa" (Voet. ad 
ff. iv. 8, § 24). But distinction is to be ob- 
served in the civil law, between the arbitrator 
and arbiter. The award or sentence of the for- 
mer was subject to correction or reduction "ad 
arbitrium boni viri." The difference between 
them is explained. Wood's Inst. 326; and see 
A''oet. on the Pandects, 1. iv. tit. 8, § 25. 
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cited); of the king's bench in Ainslie v. 
Goff (Kyd, Awards, 351); and of the common 
pleas in Delver v. Barnes (1 Taunt. 48). If, 
therefore, under an unqualified submission, 
the referees meaning to take upon themselves 
the whole responsibility, and not to refer it to 
the court, to decide differently from what 
the* court would on a point of law, the award 
ought not to be set aside. If, however, the 
referees mean to decide according to law, 
and mistake, and refer it to the court to re- 
view their decision, (as in all cases, where they 
specially state the principles, on which they 
have acted, they are presumod to do,*) in such 
cases, the court will set aside the award, for 
it is not the award, which the referees meant 
to make, and they acted under a mistake- 
On the other hand, if knowing what the law 
is, they mean not to be bound by it, but to 
decide, what in equity and good conscience 
ought to be done between the parties, their 
award ought to be supported, although the 
whole proceedings should be apparent on the 
face of the award. And this, in our opinion, 
notwithstanding some contrariety, is the good 
sense to be extracted from the authorities. 
Morgan v. Mather, 2 Ves. Jr. 15; Ghing v. 
Ching, 6 Ves. 282; Young v. Walter, 9 Ves. 
364; Kent v. Elstob, 3 East, IS; Delver v. 
Barnes, 1 Taunt 48; Ohace v. Westmore, 13 
East, 357; Ainslie v. Goff, Kyd, Awards, 351, 
In Morgan v. Mather, Lord Loughborough 
lays it down as clear, that corruption, mis- 
behavior, or excess of power, are the only 
grounds for setting aside awards; and al- 
though in the same case Mr-. Commissioner 
Wilson says, that arbitrators cannot award 
contrary to law, because that is beyond their 
power, for the parties intend to submit to 
them only the legal consequences of their 
transactions and agreements; yet this rea- 
soning is wholly unsatisfactory, not only from 
its begging the question, but from its be- 
ing in direct opposition to very high author- 
ity. See Underbill v. Van Cortlandt, 2 Johns. 
Ch. 339; Todd v. Barlow, Id. 551. 

If, in the case before the court, the referees 
had made a general award, without any speci- 
fication of the reasons of their decision, it 
would have desei^ved very grave considera- 
tion, whether we could, by collatei-al 'evidence, 
have examined into the existence of any er- 
rors of law. We are not prepared to say, that 
such a course would be proper, unless the sub- 
mission were restrained to that effect, or 
misbehavior were justly imputed to the ref- 
erees. But here the referees have expressly 
laid the grounds of their decision before us, 
and have thereby submitted it for om* con- 
sideration. This course is not much to be 
commended. Arbitrators may act with per- 
fect equity between the parties, and yet may 
not always give good reasons for their de- 
cisions; and a disclosure of their reasons 
may often enable a party to take advantage of 
a slight mistake of law, which may have 
very little bearing on the merits. A special 
award, therefore, is very perilous; but when 
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it is once before the court, it must stand or 
fall by its intrinsic correctness, tested by- 
legal principles. 

We Tvill now consider, hOTV far the present 
award can be sustained upon tbese principles; 
and in order to apply them, it will be neces- 
sary to consider, what are the material fapts, 
upon which the award is founded. 

(Here the Hon. Judge recapitulated the 
facts above stated.) 

Upon these facts, which, so far as the pres- 
ent questions are concerned, are to be deemed 
to have been fully proved, the arbitrators de- 
cided, that Mr. Drake, the agent for the 
plaintiff at the Havana, having neglected 
and refused to execute the charter party, 
agreeably to the letter and spirit thereof, the 
defendant was of right discharged from any 
further observance of its conditions; that the 
plaintiff had no just or legal claim to any of 
the freight or earnings of the vessel, on her 
voyage from Havana to Boston; and that 
he, in equity, was entitled to a reimbursement 
of his advances, with interest and customary 
commissions, and upon these principles they 
found a balance in his favor of $3175.65. It 
is argued, that the arbitrators have en-ed in 
both these particulars; that the omission to 
comply with the stipulations on the part of 
the plaintiff did not discharge the defendant 
from his obligation to perform those on his 
part, but only rendered the plaintiff liable to 
pay damages to the defendant; and that, un- 
der the charter party, the plaintiff must be 
deemed to have been owner of the ship for 
that voyage, and as such was entitled to all 
her freight and earnings. Upon the tnie con- 
struction of the charter party, there was a 
covenant on the part of the plaintiff, not only 
to advance the defendant two thirds of the es- 
timated value of the wine, but also entirely to 
load that part of the ship, which was char- 
tered by him, at the stipulated price per quin- 
tal. He wholly failed so to do, and thereby be- 
came liable, in ease the ship returned empty, 
to pay the whole freight, which would have 
been earned, if he liad complied with his cove- 
nant. This seems to be the doctrine of the 
maritime law. Roccus de Nav. note 85; 1 
Valin, Comm. 642; Beawes, tit. "Freight," 
110, (129). And it does not in effect differ from 
the common law. Abb. Shipp. p. 3, c. 7, § 2; 
Edwin V. East India Co., 2 Vern. 210. But 
the question here is, whether the ship is, un- 
der such circumstances, bound to retm-n emp- 
ty, and the owner obliged to pursue the voy- 
age, although its whole objects are defeated, 
and look for recompense to the event of a 
suit for damages. It is said, that such is the 
conclusion of law, imless the court shall con- 
strue the covenants in the charter party, as 
dependent covenants. We do not yield, how- 
ever, to this argument, and no authority has 
been cited in support of it. Admitting the 
covenants to be independent and reciprocal, it 
does not follow that either party is bound to 
go on, when the whole objects of the agree- 
ment are defeated by the voluntary act of the 



other. In short, the principle would come to 
this, that on a covenant to carry a full cargo 
to a port at a stipulated hire, the owner of the 
ship would be obliged to perform the voyage, 
although the merchant utterly refused to fur- 
nish any cargo, or became incapable of so do- 
ing. On the one hand, if such a covenant 
were to be deemed a case of dependent cove- 
nants, the owner of the ship would not be 
compellable to proceed on the voyage, if any 
thing, however small, short of a full cargo, 
were furnished. On the other hand, upon the 
same reasoning, if the contract were to carry 
a full cargo, and less were carried, by the neg- 
lect of the owner of the ship, no freight would 
be due for the cargo actually transported. 
Yet such a construction would be in utter hos- 
tility to decided cases. Ritchie v. Atkinson, 
10 East, 293. From the reason of the thing, 
therefore, covenants of this kind have been, 
in general, deemed independent; but even 
then a total failure by one partj', going to the 
whole consideration of the contract, would be 
sustained as a bar to an action for non-per- 
formance by the other. Havelock v. Geddes, 
Id. 555. The correct principle, in contracts of 
this nature, would seem to be, that where the 
whole consideration for any stipulation fails, 
or where any stipulation becomes incapable 
of being performed substantially in the man- 
ner which the parties intended, by the volun- 
tary act of either of them, the other party is 
not bound to proceed, but is at liberty to de- 
cline a performance thereof on his part. Equi- 
ty would certainly persuade us to such & con- 
clusion, and it will be found on examination, 
that it comports with law. Molloy (book 2^ 
c. 4, § 3) holds, that if a time be appointed by 
the charter party, and the merchant is not 
ready to load the cargo, the other party is at 
liberty to seek another cargo, and hath his 
remedy for damages: and this doctrine is 
cited and approved by Abbott on Shipping 
(part 3, p. 225, c. 1, § 8), and seems confirmed 
by Roccus (De Nav. note 85). It seems also 
to have been conceded by all sidestobecoi'rect 
in Laurie v. Jamieson, Abb. Shipp. pt. 3, p. 230, 
c. 1, § 10, and stands supported by the deci- 
sion in Bell v. Puller, 2 Taunt. 285. See, also. 
Puller V. Halliday, 12 East, 494. Indeed Ab- 
bott insists, that in such a case it would be 
the duty of the master, on his arrival at the 
port of lading, to obtain another cargo, if pos- 
sible, from other persons, and not sullenly to 
hoist sail and depart, in order to charge the 
merchant with the whole freight. Abb. 
Shipp. pt. 3, p. 457, c. 11, § 3. And the su- 
preme court of New York, in Robertson v. 
Bethune, 3 Johns. 342, have decided, that 
when the return cargo was not ready to be 
put on board at the appointed time, £i-om that 
moment the contract terminated to all intents 
and purposes, and both parties were absolved 
from all future liability under it. This is in- 
deed pressing the doctrine to a greater ex- 
tent, tlian we deem necessary for the present 
decision. 
Upon the footing then of authority, as well 
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as of principle, we thinlf that the neglect of 
the plaintiff to furnish a cargo pursuant to 
the charter party, absolved the defendant 
from a further prosecution of the voyage, if he 
should so elect; and enabled him rightfully to 
engage another cargo for another voyage. 
We think that sound policy and mercantile 
convenience, equally with the interests of all 
parties, and the principles of distributive jus- 
tice, fully support us in this conclusion. In 
tliis respect, there is no error of law in the 
award of the referees, for they have not in 
effect held a more extensive doctrine. 

This view of the subject might well dispose 
of the second objection; but we think it ad- 
mits of a satisfactorj'- answer upon other 
grounds. The argument, that the plaintiff 
was owner of the ship for the voyage, and 
therefore the freight earned was for his ac- 
count, is utterly untenable. So far was he 
from bemg owner for the voyage, that the 
whole ship was not even chartered to him. 
He had a right only to the use of the hold, 
and also of the part between- decks of the 
ship. The ship was also navigated at the ex- 
pense of the original owner, and the master 
was appointed by him. There was therefore 
no general hiring in the charter party; but a 
mere special hiring of the ship to bring a 
cargo to the United States. The authorities, 
both in England and the United States, are 
decisive against the plaintiff as to this point. 
Vallejo V. Wheeler, Cowp. 143; Hooe v. Gro- 
verman, 1 Cranch [5 U. S.] 235; Mclntyre v. 
Bowne, 1 Johns. 229; Fletcher v. Braddick, 5 
Bos. & P. [2 Bos. & P. (N. R.)] 182; Oheriot 
V. Barker, 2 Johns. 346; Puller v. Halliday, 
12 East, 494. And particularly Marcardier v. 
Chesapeake Ins. Co., 8 Cranch [12 U. S.J 39. 
^''ide, also, Hutton v. Bragg, and the cases 
there cited; 2 Marsh. G. P. 339; Frazer v. 
Marsh, 13 East, 238. There is no ground 
therefore to consider the master as the agent 
of the plaintiff and contracting for his benefit 
under the new affreigHtment entered into at 
the Plavana, for, whether the new voyage 
were toitious or rightful, the earnings of the 
ship belonged to the original owner. If right- 
ful, then he would take them without account 
to the charterer; if wrongful, then he would 
only be responsible for the tort In damages. 
Being of opinion, that the conduct of the mas- 
ter was in this case rightful, we over-rule the 
objection to the award of the referees, on the 
question of the freight earned on the return 
voyage. 

The only objection remaining is, that the 
award is not as extensive as the submission. 
The award is only as to the demand of the 
plaintiff submitted in this action, whereas the 
submission was also of all demands, which the 
defendant had against the plaintiff. Where 
14FED.CAS — 47 



the submission is of general matters, without 
any clause that the award shall be made of 
the premises submitted (which is technically 
called an "ita quod," &c.) it seems to have 
been holden, that an award of a part only of 
the premises submitted is good, at least if the 
matters omitted were not necessarily depend- 
ent upon and connected with the other points. 
Baspole's Case, 8 Coke, 98; Cro. Jac. 200, 355; 
Sinmionds v. Swaine, 1 Taunt 549. Perhaps 
the more reasonable rule, countenanced by re- 
spectable authority, is, that the arbiti-ators are 
bound to award upon all matters within the 
submission, which are actually controverted 
before them, whether there be such a special 
clause of "ita quod,"&c. or not.2 Be this as it 
may, it is very well established, that although 
the submission be general with or without a 
clause of "ita quod," &c. an award is good of 
a single matter, if none other were laid before 
the arbiti-ators,3 and that will be presumed 
until the contrary is shown. Baspole's Case, 
8 Coke, 98; Cro. Jac. 200, 355; Hawkins v. 
Colclough, 1 Burrows, 274; Ingi-am v. Milnes, 
8 East, 445; Hodges v. Hodges, 9 Mass. 320. 
But if it be shown, that other matters were 
before the referees, on which they have not 
awarded, although they intended so to do, 
there can be no doubt, that the award ought 
not to be accepted. In the present case, it is 
admitted that such was the intention of the 
arbitrators, and as they have omitted to ex- 
press their award with technical propriety, so 
as to reach every thing in controversy before 
them, we shall order it to be recommitted to 
them for this purpose. Award recommitted.* 

[NOTE. The vessel was subsequentlv libeled 
m an action upon a bottomry bond. Case No. 
7,293. It was sold upon the same, and certain 
payments made out of the proceeds. Case No. 
7,294.] 



2 Saund. 33, note 1; Randall v. Randall, 7 
East, 81; Ingram v. Milnes, 8 East, 445. See 
Gray v. Gwennap, 1 Barn. & Aid. 107. (Dig. 
lib. 4, tit. 8, 1. 19, § 1,— "Si de pluribus rebus sit 
arbitrium receptum; nisi omnes controversias 
finierit, non videtur dicta sententia; sed adhuc 
erit a praetore cogendus)." 

3 Dig. lib. 4, tit. 8, 1. 21, § 6.— "Si forte de 
una re sit disputatio, licet pleno eompromisso 
actum sit, tameu ex ceteris causis actiones su- 
peresse; id enim venit in compromissiim. de 
quo actum est." In Webster v. Lee, 5 Mass. 
334, it was held to be competent for a party to 
a general submission to show, that a particuiar 
demand was not laid before the referees, and 
tliat, upon this being proved, an action might be 
maintained upon such demand. 

4 The award was afterwards amended by the 
arbitrators and accepted. Vide, as to authority 
of courts over awards, Rogers v. Dallimore, 6 
Taunt. 111. See, also, 1 Harrison, Dig. tit. 
"Arbitration" (London, 1844), where all the 
English cases may be found. 1 Steph. N[. P. tit. 
"Arbitration and Award '' 
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KLrEINB et al. v. SHANKS. 
[3 -Cent. Law J. 799; 15 Alb. Law J. 16.] i 

Circuit Court, S. D. Mississippi. Nov. Term, 
1876.2 

Partxekship Propekty axd Debts— Real Estate 
Held bt Partners — How Held for Patmext 
OF Debts— Effect of Death of One Partner 
— PoivER OF Surviving Partner. 

1. Real estate held by partners, either as capi- 
tal stock for partaership purposes, or as pur- 
chased with partnership means, is for the pur- 
pose of paying the debts due by the partnership, 
or the balance due its members, considered as 
personal assets of the partnership; the legal title 
being vested in the partners as tenants in com- 
mon, in trust for the creditors and members of 
the firm. Upon the death of one of the mem- 
bers, tiie title so vested in him descends to his 
heirs or devisees subject to the same trust. 

2. The surviving partner has the right to con- 
trol and manage the estate for the purpose of 
satisfj'ing the trusts which rest upon it, and he 
may to this end rent it, receive the rents, sell it 
and receive the purchase money, and convey to 
the purchaser not only the legal and equitable 
title in himself, but the equitable title which he 
holds as such surviving partner, and if the sale 
be bona fide the court will compel the party hold- 
ing the legal title under the deceased partner to 
convey such legal title to the holder of the equita- 
ble title, and thereby make the title complete. 

In equity. 

T. A. i& M. Marshall, for complainants. 
W. B. & A. Pittman, for defendant. 

HILL, District Judge. This cause is now 
submitted upon defendant's demurrer to 
complainants' bill. The bill is necessarily 
lengthy, but so much of the allegations as 
are necessary to understand the points rais- 
ed by the demurrer, are substantially as fol- 
lows: Shepherd Brown and Joseph H. John- 
son, in 1853, formed a partnership in a bank- 
ing and general trading business, to be con- 
ducted in the city of Vicksburg. in this state, 
which business was to embrace the purchase 
and sale of lands, and all of which was to 
be conducted on joint account under the 
firm name and stj'le of Brown & Johnson. 
The business was commenced, and carried 
on until the commencement of the war, em- 
bracing very large transactions in all its de- 
partments. The results of the war suspend- 
ed, and finally broke up and ruined, the 
business, ending in hopeless insolvency. 
Johnson died in 1863, leaving a will and tes- 
tament, whicb has been duly proven and nd- 
mitted of record, and of which the defend- 
ant is appointed executor. The will vested 
in the defendant the title to all the estare 
of the testator, real and personal, legal and 
equitable, with power to continue the busi- 
ness or wind it up as the defendant might 
deem most to the interest of the estate; and 
when wound up, that defendant should re- 
tain the one-fourth, and distribute the re- 

1 [Reprinted from 3 Cent Law J. 799, by per- 
mission. 15 Alb. Law J. contains only a par- 
tial report.] 

2 [Affirmed in 104 XT. S. 18.] 
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mainder among certain of the testator's rela- 
tions named and in the proportions stated in 
the will; and providing further, that if any 
of tne beneficiaries should complain of the 
action of the defendant, it should forfeit his 
or her interest under the will. That at the 
close of the war, Brown, the surviving part- 
ner, found the assets of the firm wholly in- 
solvent and insufficient to meet the liabilities 
of the firm, and being pressed by the credit- 
ors, not only of this firm, but of others, with 
which both he and Johnson were connected, 
thought those who had deposited their funds 
with the banking house at "Vicksburg the 
more meritorious, and desired to make pro- 
vision for their payment out of the wreck 
that remained, the principal part of whicii 
consisted of the real estate owned and held 
by the firm as part of the firm property. 
That after consulting with the defendant, 
who was then vested with all the title and 
interest which his testator had in, and to, 
this real estate, with as full power and dis- 
position as the testator would have had over 
it if living, and with the free and full assent 
of the defendant. Brown as such surviving 
partner conveyed the real estate described in 
the bill to J. A. Kleine, one of the complain- 
ants, in trust for the payment of the debts 
due these depositors, whose names and the 
amounts due each were given in a schedule 
annexed to, and made part of, the conveyance. 
Power and direction were given to the trustee 
to sell and convey this real estate, and from 
time to time, as he might receive the pro- 
ceeds, to apply them to the payment of these 
debts pro rata. That the trustee proceeded 
to sell the real estate described in the bill, 
which was done for a full and fair price, 
and the proceeds applied as directed. That 
the complainants who are either the original 
pux-chasers, or who hold under them went 
into the possession, paying taxes upon it, 
keeping up repairs, etc., without any claim 
whatever being set up to it by the defendant, 
until served with writs of ejectment to re- 
cover possession, brought by the defendant 
against them upon the law side of this 
court, and which action this bill seeks to en- 
join, and for a decree compelling the de- 
fendant to convey to the complainants re- 
spectively all the title which defendant, as 
such executor and devisee, has in, and to, 
the real estate so respectively held by com- 
plainants. The demurrer admits the truth 
of the allegations of the bill as above slated. 
The questions are: First, are the com- 
plainants entitled to the relief prayed for? 
And, if so, to what relief? They pi-ay first, 
that the actions of ejectment shall be per- 
petually enjoined; secondly, that defendant 
shall convey to them all the title he holds, 
and if mistaken in both of these, that they 
be subrogated to the rights of Brown, the 
surviving partner, and those of the creditors. 
The questions presented are important, not 
only in consideration of the large value of 
the property involved, but on account of 



[14 Fed. Cas. page 739] 



(Case No. 7,870) KLEINE 



their being of first impression in this state 
in some of their features. Being questions 
of property, the rights of the parties so far 
as they have been settled by the courts of 
last resort in the state, must control the cJe- 
cisions of this court upon the questions pre- 
sented. The rule laid down by the supreme 
court of the state is as follows: Real estate 
held by partners, either as capital stocli lor 
partnership pui-poses, or as purchased with 
partnership means, is for the purpose of 
paying the debts due by the partnership, or 
the balance due its members, considered as 
personal assets of the partnership, the lefial 
title being vested in the partners as tenants 
in common, in trust for the creditors and 
members of the firm as stated in the articles 
of co-partnership. And upon the death of 
one of the members, the legal title so vested 
in him descends to his heirs or devisees, who 
continue to hold as tenants in common with 
the survivors, in trust, for the payment of 
any balance found due upon final settlement 
to the survivors, according to the articles of 
the co-partnership. This is as far as any of 
the decisions have gone, and will be found 
recorded in Scraggs v. Blair, 44 Miss. 406; 
Hanway v. Robertshaw, 49 Miss. 758, and 
which coming before the court again at the 
present term, the same doctrine was re-af- 
firmed. 

The learned counsel for defendant insists 
that this is only a lien or right to have the 
partnership real estate, by proceedings in 
a court of competent jurisdiction, sold and 
the proceeds applied to the payment of the 
demands with which it is charged. A care- 
ful consideration of the questions presented, 
satisfies me that it is something more than 
a lien; it is a special equitable interest in 
the estate, and the right upon the surviving 
partner, who' is charged with payment of the 
partnership debts, to control and manage it 
for the purpose of satisfying the trusts which 
the supreme court of the state has declared 
rests upon it; for this purpose he may rent 
it and receive the rents, may sell it and re- 
ceive the purchase money, and convey to the 
purchaser, not only the legal and equitable 
title in himself, but the equitable title which 
he holds as trustee as surviving partner, and 
if the sale be a fair and bona fide one, and 
for a fair consideration, such a one as a 
court of equity would sanction, had it been 
made under its own order and decree, .the 
court will compel the party holding the legal 
fltle under the deceased partner to convey 
such legal title to the holder of the equitable 
title, and thereby malce the title complete. 
This is the rule held in California in Dupuy 
V. Leavenworth. 17 Cal. 262. Chief Justice 
Field, now one of the justices of the supreme 
court of the United States, in delivering the 
opinion of the court, uses tlais language: "In 
equity, real estate acquired with partnership 
funds, for partnership purposes, is regarded 
as personal estates, so far as the payment of 
partnership debts, and the adjustment of 



partnership rights are concerned. The real 
and beneficial interests which each partner 
possesses in this partnership property is the 
balance coming to him after the payment of 
the partnership debts, and the settlement of 
accounts with his co-partners. And in the 
view of equity it is immaterial in whose 
name the title to the property stands; wheth- 
er in the individual name of one partner, or 
in the joint names of all, it is first subject to 
the payment of the partnership debts, and is 
then to be distributed among the co-partners 
according to their respective rights. The pos- 
sessor of the legal title in such case holds the 
estate in trust for the purposes of the co- 
partnership. Each partner has an equitable 
interest in the property until the pui-poses are 
accomplished. Upon the dissolution of the 
partnership by the death of one of the part- 
ners, the surviving partner who is charged 
with the duty of paying the debts can dis- 
pose of this equitable interest, and the pur- 
chaser can compel the heirs at law of the de- 
ceased partner to perfect the purchase by the 
conveyance of the legal title/' 

The same doctrine was held by the supreme 
com-t of Alabama, in the case of Andrews 
V. Brown, 21 Ala. 437. In that case. Chief 
.Justice Dai'gan. delivering the opinion of the 
court, in stating tiie rule, among other things, 
says: "It will not do to charge the surviv- 
ing partner with the duty of paying the part- 
nership debts, and at the same time withhold 
from him the means of doing so." The su- 
preme court of Massachusetts, in Bumside v. 
Merricli [Mass.] 4 Mete. 537, holds that this 
equitable interest in partnership real estate 
vests in the surviving partner; and that nei- 
ther the widow nor heirs of the deceased 
partner have any beneficial interest in such 
real estate, or the rents and profits thereof, 
untn the partnership debts and obligations are 
discharged; and that such real property must 
first be applied to that purpose. I have been 
referred to no adjudicated case in any of the 
states, or by the supreme court of the United 
States holding a different rule from that 
above stated. I am satisfied if the rule were 
not as stated, defendant must be held in eq- 
uity estopped from setting up title to the es- 
tate so conveyed, and compelled to convey the 
legal title he holds, as such devisee, to the 
complainants. 

The doctrine of equitable estoppel is now 
so well settled that reference to authority 
to maintain it is imnecessary, and was, per- 
haps, never more clearly stated than by Chief 
Justice Simrall, a few days since, in the case 
of Railroad Co. v. Ragsdale [54 Miss. 200], 
in which it was held that a verbal agi-eement 
to convey lands, sustained by a valuable con- 
sideration acquiesced in and acted upon for a 
considerable time, until the land had been 
sold and conveyed to others by the party to 
whom the conveyance was agreed to be made, 
estopped the party so agreeing to convey from 
setting up his title; and that a court of eq- 
uity will compel him to convey the legal title 
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Tinder the estoppel, and thereby complete the 
title. 

Having arrived at the conclusion stated, it 
is unnecessary to consider the doctrine of 
subrogation, so ably combatted by defendant's 
counsel, as applied to the facts stated in the 
bill. I am compelled, both from reason and 
authority, to the conclusion that the demur- 
rer must be overruled, and it is so ordered. 
Demuirer overniled. 

[NOTE. This decree, on defendant's appeal, 
was afErmed toy the supreme court in an opinion 
by Mr. Justice Miller. 104 U. S. 18. It \vas 
held that the right of the surviving partner and 
the creditors was an equitable right, accompa- 
nied by an equitable title. "It is an interest in 
the property which courts of chancery will rec- 
ognize and support" The court will, when nec- 
essary, "see that the real estate so situated is ap- 
propriated to the satisfaction of the partnership 
debts, but that for that purpose, and to that ex- 
tent, it shall be treated as personal property of 
the partnership, and, like other personal property, 
pass under the control of the surviving partner." 
This is the doctrine of the English coui-t of chan- 
cery, and the American courts preponderate upon 
that side. The Mississippi cases disclose nothing 
in contravention of this doctrine.] 
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Case K-Q. 7,871. 

KLOTS et al. v. The RED JACKET. 

[N. Y. T^mes.] 

District Court, S. D. New York. Feb. 6, 1863. 

Collision — 'Weight of Bvidexce of Passexgeiis. 

p[n collision cases the testimony of passengers, 
who have no practical knowledge of seamanship, 
should be received with caution,] 

This case was a libel filed by the owners 
of the schooner Henry Ransom to recover 
the damages occasioned to her by a colli- 
sion with the steamer on June 2, ISGO. The 
libelant alleged that the schooner was 
bound from Elizabethport, New Jersey, to 
Pawtueket, Rhode Island, with a cargo of 
coal. That while in the channel leading 
from Elizabethport to the Kills, the wind be- 
ing fresh from the north, and the schooner 
closehauled on her larboard tack, with a 
double-reefed mainsail, she saw the steam- 
er, which had left Staten Island, bound for 
Elizabethport, and was heading north of 
the schooner. That the channel was three 
hundred feet wide, and there was room 
enough for the steamer to have passed on 
that side, but the steamer sheered to the 



south, and crowded on the schooner, which 
at the last moment ported her helm to avoid 
the collision, but too late. The Elizabeth- 
port and New York Perry Company, claim- 
ants of the steamer, denied the case set up 
by the libelants, and alleged that the colli- 
sion was caused by the schooner's crossing 
the channel and running into the steam- 
boat. 

Scudder & Carter, for libelants. 
Mr. Morton, for claimants. 

SHIPMAN, District Judge. This libel is 
brought to recover damages for a collision 
which occurred in the Kills on the 2d of 
June, 1S60, w-hieh resulted in the sinking of 
the schooner of the libelants, as they allege, 
through the carelessness of those in charge 
of the steamer. The case presents an in- 
stance of the obstinate and irreconcilable 
conflict of evidence. The collision of the 
witnesses is as palpable as that of the ves- 
sels. But I think that the narrative of 
those on board the schooner is the more 
clear, intelligent and reliable. It is certain- 
ly more so than the account given by those 
in charge of the steamer, and, were it not 
for the testimony of some passengers on 
board of the latter, the weight of evidence 
would be clearly in favor of the libelants. 
The testimony of passengers, however, who 
have no practical knowledge of the naviga- 
tion of vessels, is not always reliable iu 
cases of collision of this character. To the 
greater clearness and consistency of the li- 
belants' witnesses must be added the char- 
acter and direction of the wound inflicted 
on the hull of the schooner by the stem of 
the steamer. This woimd, as it stands clear- 
ly on the proofs, could not have been pro- 
duced by a collision at the angle described 
by the claimants' witnesses, while its shape 
and direction tend directly to confirm the 
witnesses for the libelants. And I think it 
shows with reasonable certainty that the 
steamer was at fault in not giving the 
schooner sufficient room, under the circum- 
stances, to pass safely to the southward of 
her. Decree for libelants, with a reference. 
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Case Ifo. 7,873. 

KNAGG V. GOLDSMITH. 

[Gilp. 207.] 1 

District Court, E. D. Pennsylvania. Julv 22, 
1831. 

Seajies's Wages — Fokfeitdhe — ExTKr in Log 
Book. 

1- Where a vessel arrives at the last port of de- 
livery and is moored at the wharf, if a seaman 
leaves her before the discharge of the cargo, a 
deduction from his wages is allowed, but not a 
forfeiture of the whole. 

1 [Reported by Henry D. Gilpin, Esq.] 



£14 Fed. Cas. page 741] 



(Case No. 7,872) KNAGG 



2. To subject a seamaiii to the forfeiture of Ms 
wages according to tlie provisions of the act of 
20th July, 1790 [1 Stat. 131], the entry in the 
log book is indispensable, alliiough the absence 
was permanent, and although it occurred after 
the vessel arrived at the last port of delivery. 

[Cited in The John Martin, Case No. 7,357: 
The Lilian M. Virgus, Id. 8,346.] 

[This was a libel for wages by Thomas 
Knagg against Samuel Goldsmith, master 
of the brig Ann and Leah.] 

Mr. Grinnell, for libellant 
Mr. Newcomb, for respondent. 

HOPKINSON, District Judge. The im- 
portant facts of this case are these: The 
libellant, Thomas Knagg, on the 3d March 
last, shipped at Philadelphia, as a mariner 
on board the brig Ann and Leah, on a voy- 
age from Philadelphia to Attakapas, in the 
state of Louisiana, and back to Philadelphia, 
at the wages of fourteen dollars a month. 
He performed the voyage, not without some 
exceptions to his qualifications, but doing his 
duty as a mariner "as well as common." The 
brig returned to Philadelphia on the 26th 
June, where she has since discharged and 
delivered her cargo. On her arrival she was 
made fast to another vessel, lying at the 
wharf, the brig being at that time unable to 
get in. After she was thus fastened, with 
sufficient safety, the libellant, being in a 
state of intoxication, went on shox-e, or was 
put on shore by the captain, who directed 
him to go to a boarding house, as the rest 
of the crew had done, but with no intention 
of discharging him, or giving him permission 
to leave the brig until she was brought along 
side of the wharf and unladened. He did not 
return to the bx-ig, nor give any assistance in 
discharging her cargo. The libellant now 
claims his full wages, and the balance agreed 
to be due is thirty-one dollars and thirty- 
three cents, provided he has not made himself 
liable to any forfeiture or deduction by leav- 
ing the vessel. On the part of the respondent, 
it is alleged, that by his desertion and neg- 
lect, or refusal to do his duty, he has for- 
feited all his wages then due. 

It will be seen at once that this case pre- 
sents the question, whether it is or is not the 
duty of a seaman, imder his contract with 
the master of a vessel, to remain with her 
until her cargo is discharged, and to give his 
assistance in discharging it; or whether the 
obligations of his contract terminate, as the 
libellant now contends, on the aiTival of the 
vessel at the last port of delivery, and after 
she is there moored in safety. The libellant 
relies, for the support of his law of the con- 
tract, on the decision of Judge Peters in the 
case of Swift v. The Happy Return [Case 
No. 13,697]. The judge there says: "As to 
mariners shipped for the voyage, unless spe- 
cially obliged by the articles, as they are in 
many ports of the United States and else- 
where, it is questionable whether or not they 
are bound to unlade the ship after the voy- 



age Is ended, when the vessel has arrived at 
her last port of delivery and is there safely 
moored." If the judge be correct in his 
opinion, which I do not affirm, of the time 
when, legally speaking in reference to this 
contract, the voyage is ended, it is neverthe- 
less clear, that in his case the sailors were 
shipped generally, "for the voyage," and that 
there was no special obligation, in the ar- 
ticles, to enlai-ge the period of their duty, or 
to extend their service to another object. 
When such an obligation is introduced into 
their contract, it surely forms as reasonable 
and valid a stipulation as any thing con- 
tained in the articles. This special obliga- 
tion is found in the articles before us; and 
may have been introduced here in confonnity 
with the practice in many other parts of the 
United States, and in consequence of the de- 
cision of Judge Peters, in the case referred 
to. It is expressly stipulated in these articles, 
that the seamen shall not "go out of the said 
vessel on board any other vessel, or be on 
shore, on any pretence whatsoever, until the 
above said voyage be ended, and the said 
vessel be discharged of her loading, without 
leave." In another part of his opinion, Judge 
Peters says: "In this port it is the general 
custom to hire others than the mariners to 
lade and unlade vessels. The merchants find 
it more for their interest to do so, than to de- 
pend on the mariners, who are particularly 
ungovernable after the voyage is ended." 
As, however, the judge was of opinion that 
the voyage was ended on the an-ival of the 
ship and her safe mooring, and that "the 
end of the voyage, and the discharge of the 
cargo, are separate and distinct subjects," the 
alleged custom of the port of Philadelphia 
was not necessai-y to sustain the decree in that 
ease. If, however, as in our case, the seaman 
expressly obliges himself not to leave the ves- 
sel, and to continue his service to her, until 
she is "discharged of her loading," he can- 
not protect himself for the breach of this 
part of his contract, either by the general 
principles maintained by the judge, or the 
custom of this port. The case of Edwards 
V. The Susan [Id. 4,299], relates only to the 
period from which the ten days are to be 
computed, before a seaman can commence a 
suit for his wages. In this the rule taken by 
the judge appears to me to be the true one. 

It is my opinion, in this ease, that the libel- 
lant left the brig, and the duty he owed to 
her, before he was entitled to do so by the 
terms of his contract, and that he did so 
"without leave first obtained from the mas- 
ter or commanding officer." What penalty 
or forfeiture has he made himself liable to 
by this misconduct? On the one side it is 
said, that he has forfeited all the wages due 
to him at the time of his desertion: on the 
other, that he is bound only to make an ade- 
quate compensation for his default to the 
owner of the vessel. In the case of Swift v. 
The Happy Return, already referred to, the 
judge, after declaring that he thinks the sea- 
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men are not "bound to unlade the ship, says: 
"Should it be deemed an additional duty to 
their common maritime employment to un- 
lade the cargo, they are only answerable in 
damages for neglect or refusal." He inclines, 
very properly, against the severity of for- 
feitures of all the wages for such delinquen- 
cies, and very truly says, they "have heen 
called for, on this account, most frequently, 
when old quarrels at sea, or recent animosi- 
ties, or differences about accounts have em- 
bittered the parties." When ample remunera- 
tion can he given for an injuiy, without such 
extreme visitations, and they are not required 
by indispensable discipline, they should he 
avoided, and the milder and more just redress 
resorted to. The irregularities and passions 
of seamen should be held under a whole- 
some restraint, not without some allowance 
for their peculiar character and habits. 
Judge Peters observes that, in insisting upon 
extreme penalties against them, "the law is 
too often in violation of its principles, spirit 
and system, considered and applied to as 
a means to gratify the passions." In the 
second article of the seventh title "Of Mari- 
ners," in the second book of the Ordinances of 
Louis XIV. it is said: "The sailor engaged 
for the voyage shall not quit the vessel with- 
out leave in writing, until the voyage is 
finished, and the vessel moored at the wharf, 
and entirely unladen." This is the language 
of the ordinance. Valin, commentating upon 
this article (1 Valin, Comm. 532) says: "The 
engagement being for the whole voyage, the 
officer or sailor is obliged to accomplish it, 
and cannot depart without leave imtil the 
voyage is ended; that is to say, until the 
ship is entirely discharged, and moored at 
the wharf, or put in a place of safety." 
Further, this learned jurist says: "But it 
often happens that mariners, on the arrival 
of the ship, go on shore and neglect to re- 
turn to assist to discharge and unrig the ves- 
sel. The proceeding against such men, and 
the most proper means of correcting them, 
are to get labourers in their place, at their 
costs; and what is paid to these labourers is 
afterwards taken from the wages of these 
sailors. Nothing is more just, for otherwise, 
all the mariners would successively abandon 
the vessel." 

I think it clear that the respondent cannot 
insist upon the forfeitm-e of all the wages 
of the libellant, on the general principles of 
the maritime law; nor, I may add, on the 
principles of retributive justice. It is, how- 
ever, claimed under the provisions of the act 
of congress of 20th July, 1790, inserted in 
the shipping articles, and making a part of 
the contract The clause relied upon is as 
follows: "If any seaman or mariner, who 
shall have subscribed such contract as is 
herein before described, shall absent himself 
from on board the ship or vessel, in which 
he shall so have shipped, without leave of 
the master or officer commanding on board; 
and the mate, or other officer having charge 
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of the log book, shall make an entry therein 
of the name of such seaman or mariner, on 
the day on which he shall so absent himself, 
and if such seaman or mariner shall return 
to his duty within forty-eight hours, such 
seaman or mariner shall forfeit three days' 
pay for every day which he shall so absent 
himself, to be deducted out of his wages; 
but if any seaman or mariner shall absent 
himself for more than forty-eight hours at 
one time, he shall forfeit all the wages due 
to him, and all his goods and chattels, which 
were on board the said ship or vessel, or in 
any store where they may have been lodged 
at the time of his desertion, to the use of 
the owners of the ship or vessel; and he 
shall, moreover, be liable to pay to him or 
them all the damages which he or they may 
sustain by being obliged to hire other sea- 
men or mariners in his or their place." It 
is needless to say that this is a highly penal 
act, and should be construed strictly upon 
those who seek to enforce it. What is the 
argument by which the respondent would 
bring it to bear on the libellant, and exact 
from him the extreme forfeiture of the act, 
although he has himself not complied with 
the requisitions of the act, by making an en- 
try in the log book of the desertion he would 
thus punish? He contends that such an en- 
ti-y was not necessary in such a ease; that 
the entry is required only when the absent- 
ing seaman retm-ns to his duty within forty- 
eight hours, but that when he is absent for 
more than forty-eight hours no entry in the 
log book is necessary, but the delinquency 
may be proved by any other satisfactory ev- 
idence. If this were the law, it would be 
very difficult to find a good reason for it, and 
I should adopt it only on a clear expression 
of the legislative will. Why should the act 
require a more precise and formal mode of 
proof of the shorter than of the longer ab- 
sence; of the lesser than of the greater of- 
fence; for the milder than for the severer 
penalty? Why should it call for this record 
testimony, made at the time, in the nature of 
a day book entry, not only of the fact of the 
absence, but to show that it was without 
leave, and that the penalty would be exact- 
ed for it, in the one case more than the oth- 
er? It is indispensable to the forfeiture, that 
the absence should be without leave in both 
cases. The entry, made on the day, is the 
proof prescribed by the law to show not only 
the duration of the absence, which regulates 
the extent of the penalty, but also that it 
was without leave, and would be punished 
according to the act. The seaman is thus 
secured from the danger of having the pen- 
alty claimed, when perhaps, at the time of 
his absenting himself, no objection was made 
to it, although express permission may not 
have been given, and no intention was enter- 
tained of visiting him with the penalties of 
the law ; his fault being afterwards resorted 
to when, in the language of Judge Peters, 
"old quarrels at sea, or recent animosities, or 
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differences about accounts have embittered 
the parties." 

These reasons, which have been judicially 
declared to be the reason and spirit of the 
law, apply as fully and forcibly to an ab- 
sence for a longer period than forty-eight 
hours, as to one within that time. In the 
phraseology of the act I find nothing to war- 
rant the distinction; certainly not expressly, 
nor as I think, by any necessary, or reason- 
able implication. It is enacted, that in order 
to incur either forfeiture: 1. The seaman 
shall absent himself from the vessel without 
leave of the master, or officer commanding 
on board. 2. The mate, or other officer hav- 
ing charge of the log book, shall make an 
entiy therein of the name of such seaman, 
on the day on which he shall so absent hini- 
self. Thus much for the offence and the evi- 
dence directed by the law which creates it, 
to be preserved of it, applying, in terms and 
in spirit, generally and equally, to all cases 
of absence to be punished under the act 
They must be without leave, and they must 
be entered, on the day, in the log book. We 
then have the graduation of the penalty for 
such absences. In these a regard is had to 
their duration, but no change made as to the 
testimony by which they are to be proved. 
"And," says the act, "if such seaman or 
mariner shall return to his duty within forty- 
eight hours, then such seaman or mariner 
shall forfeit three days' pay for every day 
which he shall so absent himself, to be de- 
ducted out of his wages; but if any seaman 
or mariner shall absent himself for more 
than forty-eight hours at one time, he shall 
forfeit all the wages due to him, and all his 
goods and chattels." But there is no hiti- 
mation that the entry in the log book may be 
dispensed with, or supplied by other satis- 
factory evidence in the latter case any more 
than in the former. All absences, to incur 
the forfeitures of the act, must be without 
leave, and must be recorded in the log book 
on the day they occur. No distinction is 
made, in these respects, between an absence 
for one period or another. The difference is 
only in the penalty, which is reasonable and 
intelligible. This would seem to me to be 
very plain and unquestionable, both in the 
spirit and words of the law, if a different 
construction had not been supported by a 
high authority- It is found in the case of 
Webb V. Duckingfield, 13 Johns. 390. That 
was an action brought in a common law 
court, by a seaman on board the Maria to re- 
cover wages for a voyage from Savannah to 
Rotterdam or one more port in Europe, and 
from thence to her port of discharge in the 
United States. The plaintiff performed his 
duty during the voyage and until the vessel 
arrived in New York, her last port of dis- 
charge, and was safely moored in port, when 
he left her, refusing to remain on board or 
to assist in discharging the cargo, though he 
and the rest of the crew were requested to 
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remain. The plaintiff never returned to the 
vessel, and the master was obliged to hire 
persons tq discharge the cargo. The mate, 
on the day the plaintiff left the vessel, and 
on each day till the cargo was discharged, 
made the following entry in the log book: 
"all the crew absent without liberty." In 
this case Judge Van Ness delivered the opin- 
ion of the court, and said: "The determina- 
tion of this question has nothing to do with 
the mate's making an entry in the log book 
of the desertion. Such entry, if it had been 
made, would have been prima facie evidence 
of the fact; but as it is fully proved by 
other testimony, that is sufficient without the 
log book. The reasons for making these en- 
tries in the log book are accurately stated 
by Judge Peters, in the case of Malone v. 
Bell [Case No. 8,994], and have no applica- 
tion to this cause." Judge Van Ness goes 
on to say that, not only by the act of con- 
gress, but from "the reason and propriety of 
the thing, the contract with a seaman con- 
tinues in force until the cargo is finally dis- 
charged, and if he leaves the ship without 
justifiable cause, before that is accomplished, 
he has no right to recover any part of his 
wages." As to the reason and propriety of 
the thing in regard to the whole forfeiture, 
I have already given my reasons for believ- 
ing they require no further satisfaction, for 
this violation of the contract, than a full and 
fair indemnity to the owner of the vessel; 
and Valin, above referred to, sustains my 
opinion on this point. Nor has Judge Pe- 
ters ever considered that there is any thing 
in the act of congress by which the contract 
of a seaman continues in force, until the car- 
go is fully discharged. His opinion was the 
reverse of this; and he thought the voyage 
did not so continue, unless specially stipulat- 
ed in the articles. It is admitted by Judge 
Van Ness that Judge Peters has accurately 
stated the reasons of the act of congress for 
requiring the entry of a desertion in the log 
book. By turning to the ease of Malone v. 
The jMary, which is referred to by the court 
of New York, we shall see that Judge Peters 
differs altogether from that court as to the 
nature and necessity of the entry in the log 
book. The admiralty judge thought this ev- 
idence not only prima facie but indispen- 
sable, without which the forfeitures given by 
the act, could not be claimed; that it could 
not be supplied by other testimony: and that 
without it no other testimony could be judi- 
cially sufficient This has always been the 
construction of the act in this district We 
must observe, that the reasons of Judge Van 
Ness for admitting other evidence, and dis- 
pensing with the log book entry, apply equal- 
ly to an absence within, or for more than 
forty eight hours. He makes no distinction 
and I presume intended none. 

In the case of Malone v. Bell [supraj. 
Judge Peters says: "The entry in the log 
book is made by the act of congress legal 
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evidence of the time of coming on board, 
and of tlie absence occasioning the mulct on 
the delinquent seaman." Again: "The com- 
pulsion on the mate or keeper of the log 
book to make the entry was introduced to 
control the general rule of law, that receiv- 
ing a seaman on board, who had committed 
an offence, amounts to a release or pardon." 
And further: "The entry in the log book is 
necessary to show that no release was in- 
tended, as well as to ascertain the fact with 
greater accuracy." This last reason, and 
indeed the other also, applies to every ab- 
sence for more or less than forty-eight 
hours. The judge adds: "In case of deser- 
tion, he had always considered the entry in 
the log book evidence of the fact, but not 
conclusive, though indispensably necessary." 
There is nothing in this case to warrant the 
suggestion that Judge Peters thought that 
in any case of absence, of any duration, the 
entry in the log book could be dispensed 
with, or other evidence satisfy the law, 
when the penalties of the act were claimed 
on account of it. He considers the entry 
indispensably necessary in every case, what- 
ever other testimony there may be of the 
fact. It is so far prima facie, that it is not 
absolute and conclusive; it may be met and 
disproved by the proof, but can never be 
dispensed with. In the case of Thompson 
V. The Philadelphia [Case No. 13,973], the 
same judge says, in the same sense, "the 
entry in the log book is only prima facie 
evidence." In the case of Jones v. The 
Phoenix [Id. 7,489], the same judge says: 
"The log book is by act of congress made 
legal evidence in proof of desertion, but it 
is not incontrovertible and conclusive;" but 
he never takes back or qualifies his opinion 
that it is "indispensably necessary," and so 
it has always been considered in this court. 
We have a stronger case to show, if it 
could be doubted, that Judge Peters never 
intended to be understood to maintain the 
doctrine, that the entry in the log book was 
not required on a claim of a forfeiture of 
wages under the act of congress, or that he 
supposed there was any difference in this 
respect between an absence for more or less 
than forty-eight hours; between a forfeiture 
of the Avhole or a part of the wages due. 
In the case of The Phoebe v. Dignum [Id. 
11,110], there was an appeal from the dis- 
trict court, Judge Peters having decreed to 
the appellee his wages as a seaman on 
board the said schooner on a voyage from 
Philadelphia to Jamaica and back. The an- 
swer admitted that the libellant had entered 
as a mariner for that voyage, but insisted 
that he had, while at Jamaica, absented 
himself from the vessel, without the eon- 
sent and against the will of the captain, for 
four days, which, under the act of congress, 
amounted to a forfeiture of his wages up to 
the time of such absence. The case was 
heard on the bill and answer. Judge Wash- 
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ington delivering his opinion on the appeal, 
says: "Absence for more than forty-eight 
hours, without leave of the master, or offi- 
cer commanding on board, is a forfeiture of 
all the wages due at that time, provided 
the officer having charge of the log book 
shall make an entry therein of the name of 
such seaman, on the day on which he shall 
so absent himself. The reason of this is 
obvious; if such entry be made it repels any 
presumption that such consent took place, 
or that the forfeiture was intended to be 
waived. If no such entry be made, it is to 
be presumed that the absence was not in- 
jurious, and was not objected to. As it does 
not appear in this case that any such entry 
was made, the appellee is entitled to his 
wages. The sentence of the district court is 
affirmed, with costs." A ease could not oc- 
cur more direct and strong to the point we 
are considering, to wit, the necessity of the 
log book entry. The answer stated a deser- 
tion for more than forty-eight hours, with- 
out the consent, and against the will of the 
captain, and the truth of this allegation was 
not denied; it was an admitted fact in the 
case. Yet this admission of the libellant 
was not thought enough to dispense with the 
evidence required by the act; or to be a suffi- 
cient substitute for it. In the case of Her- 
ron V. The Peggy [Id. 6,427], the com-t 
adopts the same principle I have assumed 
in this case. There was an entry in the log 
book, but not made according to the direc- 
tions of the act of congress. The judge 
says: "As to the remedy under the act, it 
was waived by the defective entry in the 
log book. Nevertheless, I think the con- 
duct of this man blamable, and that he 
ought to be mulcted." A deduction was 
made, accordingly, from his wages. 

On the whole, it is my opinion, that the 
libellant's leaving the brig, at the time and 
in the manner he did, was a desertion of his 
duty, and a violation of his contract, by 
which he obligated himself not to leave her 
until the voj^age was ended, and sho was 
discharged of her loading. That as a for- 
feiture of all his wages for this delinquency 
is, and can be claimed, only by virtue of the 
act of congress; and as that act prescribes 
that an entry of such desertion shall be 
made in the log book; and as no such en- 
try was made in this case, the forfeiture 
claimed cannot be decreed. The owner of 
the vessel is, nevertheless, entitled, inde- 
pendently of the act of congress, to a com- 
pensation, to be deducted from the wages, 
for the loss or injury he has sustained in 
consequence of the libellant's default in his 
duty, and breach of his contract. No proof 
has been given of the precise amount of this 
loss, but it is certain that the sei-vice of 
this man in unloading the brig must have 
been supplied by hiring another in his place, 
or by retaining the rest of the crew a 
longer time. This may be reasonably esti- 
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mated at five dollars, -whicli is ordered to be 
deducted from the sum of tliirty-one dollars 
and tliirty-three cents, leaving a balance to 
be paid to the libellant of twenty-five dollars 
and thirty-three cents. 

Decree: That the respondent pay to the 
libellant, Thomas Knagg, twenty-six dollars 
and thix'ty-three cents, and costs. 
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KNAP et al. v. The ELIZA AND SARAH. 

[1 Pet Adm. 200.1 1 

District Court, D. Pennsylvania. 1802. 

Seaman's Wages— Loss of Boat— Negligesce. 

The mate and two hands were sent from the 
ship on shore, with the boat. One of tiie hands 
was detached on the business of the ship, from 
the boat The mate first, and then the other sea- 
man, left the boat; and it was stolen. The sailor 
detached is not responsible, but the whole is 
chargeable to the mate and the negligent sea- 
man. 

The mate [Reuben Knap], with two hands, 
were sent from the ship on a special mis- 
sion, in the boat. The mate detached one 
of the hands from the boat lying at the 
quay, on the business of the ship. He, the 
mate, and the other seaman, ought to have 
taken care and charge of the boat: but he 
first, and then the seaman, left the boat, 
on their own affairs. The boat was stolen. 

BY THE COURT. The sailor detached 
is not responsible. The loss must fall on 
the mate, and the other negligent seaman. 
Sailoi*s taken by pirates or enemies, when 
on special mission, are entitled to wages for 
the voyage. They have this advantage sep- 
arate from those in the ship; who lose their 
wages, if captured in the ship; they must 
therefore be separated in cases of negli- 
gence. The loss must fall on such of the 
sailors as are in fault; and those in the 
ship must not partake in retributing the 
owner. The seaman in the business of the 
ship, sent from the boat, was the only hand 
in execution of the mission. The mate and 
the other seaman abandoned their duty, and 
must bear all the consequences of their 
fault and gross negligence. 
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KNAPPED, In re. See Cases Nos. 7.891 and 
7,892. 

1 [Reported by Richard Peters, Jr., Esq.] 
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KNARESBOROUGH v. BELCHER SIL- 
VER MIN. GO. 

[3 Sawy. 446; 1 N. T. Wkly. Dig. 355; 23 

Pittsb. Leg. J. (6 U. SO 50; 2 Cent. Law J. 

707; 1 Law & Bq. Rep. 15.] i 

Circuit Court, D. Nevada. Sept. 20, 1875. 

Pleading in Sdits for Personal Injuries- 
Negligence. 

1. In a suit to recover damages for injuries 
caused by a defective platform, it was alleged 
that the defendant provided the platform negli- 
gently, witiaout any averment eitiier that plain- 
tiff was ignorant of the defect, or that it was 
known to defendant: Hdd, that the complaint 
was sufficient, and that knowledge on the part of 
plaintiff was a circumstance to convict him of 
concurring negligence, and proof of it should 
come from the defendant. 

[Cited in Conroy v. Oregon Construction Co., 

23 Fed. 72.] 
[Cited in Hoffman v. Dickinson (W. Va.) 6 

S. E. 55.] 

2. Knowledge on the part of defendant is an 
ingredient of negligence, and may be proved un- 
der the general allegation of neghgence. 

[Cited in Watkinds v. Southern Pac. R. Co., 

38 Fed. 713.] 
[Cited in Hoffman v. Dickinson (W. Va.) 6 

S. E. 55.] 

The plaintife [J. P. Knaresborough] sues 
for injuries received while in defendant's 
employment. The injui-ies were caused by 
a defective floor or platform upon which be 
was at work, and it is alleged in the com- 
plaint that the defendant provided this in- 
secure and defective platform negligently. 
There is no allegation in the complaint that 
the plaintiff did not know, or that the defend- 
ant did know, that the floor was defective 
and insecure. To this complaint a demurrer 
is filed for two causes: Pii-st For the want 
of an allegation of knowledge on the part of 
defendant, and a want of it on plaintiff's 
part that the floor was defective. And, sec- 
ond, because the injuiy, if any, resulted from 
the negligence of plaintiff's fellow-servants. 

Lindsay & Dickson, for plaintiff. 
Whitman & Wood, for defendant 

Before FIELD, Circuit Justice, and HILL- 
YER, District Judge. 

BY THE COURT (HILLYER, District 
Judge). That the plaintiff is not, in making 
out his ease, required to show a want of con- 
curring negligence on his part, is settled by 
the supreme court in Railroad Co. v. Glad- 
mon, 15 Wall. [82 U. S.] 401. The court there 
say: "The plaintiff may establish the negli- 
gence of the defendant, his own injuiy in 
consequence thereof, and his case is made 
out. If there are circumstances which con- 
vict him of concurring negligence, the de- 
fendant must prove them, and thus defeat 
the action. Irrespective . of statute law, the 
burden of proof on that point does not rest 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 1 Law & Eq. 
Rep. lo, contains only a partial report.] 
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upon the plaintiff." Knowledge on the part 
of plaintiff that the platform was defective 
and unsafe is clearly a circumstance tending 
to convict him of concurring negligence, the 
proof of which, upon the authority cited, rests 
upon the defendant. It was therefore un- 
necessary to allege a want of knowledge on 
his part. 

As to the want of an avennent of knowl- 
edge on defendant's part, if sUch knowledge 
is a fact, without proof of which the plain- 
tiff cannot establish the charge of negligence, 
then it should be averred. If, however, the 
defendant may be convicted of negligence, 
though ignorant of the defects in the plat- 
form, then the complaint is sufficient, and 
the question of defendant's knowledge, or 
want of it, is important as a matter of evi- 
dence only, in proof of the essential fact, 
which is the negligence. 

That the latter proposition is the true one, 
appeai-s both by the weight of authority and 
reason. In cases like the present, knowl- 
edge is regarded as an ingredient of negli- 
gence, which may be proved under an allega- 
tion of negligence. It was so held upon de- 
jnin-rer, in Byron v. Telegraph Co., 26 Barb. 
39. If a master's personal knowledge of de- 
fects in his machineiy is necessary to his 
liability, says Mr. Justice Byles, the more 
a master neglects his business and abandons 
it to others, the less will he be liable. * * * 
But knowledge is only an ingredient in negli- 
gence. Clarke v. Holmes, 7 Hurl. & N. 937. 
Knowledge is only a fact in the case, to be 
considered by the jury with the other circum- 
stances in determining on the one hand 
whether the defendant has been guilty of 
negligence, and on the other whether the 
plaintiff has been guilty of contributory negli- 
gence. But in neither case is such knowledge 
necessarily conclusive on the point Id., and 
Williams V. Clough, 3 Hurl. & N. 258. To 
the same effect is the case of Ford v. Fitch- 
burg R. Co., 110 Mass. 240. Speaking of 
knowledge on defendant's part, the court said: 
"The question was not whether the officers 
named knew, or might have known, of the 
defect, or of the incompetency of those who 
had charge of the repairs,- but whether the 
corporation in any part of its organization, by 
any of its agents, or for want of agents, 
failed to exercise due care to prevent injury 
to the plaintiff from defects in the instru- 
ment furnished for his use." Upon this point 
we think the demurrer is not well taken. 

The second cause of demurrer alleged is, 
tliat the injury, if any, resulted from the 
negligence of plaintiff's fellow-servants. In 
the case of Kielley against the same defend- 
ant [Case No. 7,760], this point was dis- 
cussed at some length at this term, and the 
conclusion reached that the doctrine con- 
tended for by the defendant was not law. 
It was this: That the defendant, being a 
corporation, and unable to act otherwise than 
by means of seixants, all persons employed 
by it in the same general business must neces- 



sarily be fellow-servants, within the rule ex- 
empting the master from liability for the 
negligence of one servant to another. It is 
unnecessary to discuss the point in this case, 
or do more than refer to what was said by 
the court in Kielley's Case. The demurrer is 
overruled. 
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KNEASS V. SCHUYLKILt, BANK. 

[4 Wash. O. C. 9; 1 1 Eobb. Pat Cas. 303: 
Merw. Pat Inv. 234.] 

Circuit Court Pennsylvania. 2 Oct Term, 1820. 

Patents — Violation — Gexeral Issue — Mistake 

IN Specification — Copper-Pi,atb Puint- 

iNG ON Bank Notes. 

1. Quaere, If printing^ on the back of bank 
notes with steel plates, is an infringement of a 
patent for copper-plate printing on the banli 
notes. 

[Cited in Hotehkiss v. Greenwood, 11 How. 
(52 U. S.) 271; Smith v. Goodyear Dental 
Vulcanite Co., 93 U. S. 486.] 

2. In actions for violating a patent right the 
defendant on the general issue, without notice, 
may give in evidence the act of congress with- 
out pleading it; also alienage, and a license to 
use the machine may he so given in evidence. 

3. Copper-plate printing on the back of bank 
notes, is an art for which a patent may issue. 

[Cited in O'Keilly v. Morse, 15 How. (56 U. 
S.) 131.] 

4. Under the general issue, without notice, the 
defendant cannot give in evidence any matters 
mentioned in the sixth section of ttie act of con- 
gress [1 Stat lllj. 

5. The meaning of the term "useful" in the act 
of congress. 

[Cited in Whitney v. Emmett, Case No. 17,- 
5S5; Smith v. Downing, Id. 13,036; An- 
drews V. Wright Id- 382.] 

[Cited in Fowler v. Swift, 3 Iiid. 190; Dun- 
bar V. Harden, 13 N. H. 318; Howe v. 
Blanchard. 18 Wis. 442; Tod v. Wick. 3(1 
Ohio St. 393. Cited in brief in Dickinson 
V. Hall. 14 Pick. 219; Nash v. Lull, 102 
Mass. 62.] 

6. On the general issue without notice, the de- 
fendant may object to the plaintiff's recovery, 
on the ground that there is no specification, or 
that it is unintelligible; that the patent is broad- 
er than the discovery; that it is for an improve- 
ment which is not distinguished from the original 
invention; and tha* the suggestions of the peti- 
tion are not recited in the specification. 

[Cited in Whitney v. Emmett, Case No. 17,585; 
Hogg V. Emerson, 6 How. (47 U. S.) 484.] 

7. A mistake in an expression, proved to be so 
by other parts of the specification, will not vitiate 
the patent. 

8. It is unnecessary to describe in the specifi- 
cation what is in common use, and well known. 

9. Merely describing in the specification the 
parts of the rolling press, and the modus oper- 
imdi, do not make them parts of the thing grant- 
ed. 

This was an action for the violation of the 
plaintiff's patent right [granted April 28, 
1815]. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Kichard Peters, Jr., Esq.] 

2 [District not given.] 
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Charles IngersoU and Mr. PhiUips, for plain- 
tiff- . ,r 
Mr. Bradford, Joseph IngersoU, and Mr. 

Smith, for defendants. 

WASHINGTON, Circuit Justice (charging 
jury). This is an action to recover damages 
for a violation of the plaintiff's patent right 
The declai-ation states the granting of the pat- 
ent to the plaintiff, as the inventor of a new 
and useful improvement in printing on the 
hack or reverse face of bank notes or bills, 
as an additional security against counterfeit- 
ure; and the breach laid in tlie declaration is, 
that the defendants did, without the consent or 
license of the plaintiff, make, devise, use, and 
sell the thing so invented, in violation, &c. 
To this declaration the defendants have plead- 
ed the general issue, without giving notice of 
any special matter mtended to be offered in 
evidence. The specification annexed to the 
patent sets forth with much precision, the 
mode of printing copper-plates, with a de- 
scription of the rolling press employed m the 
operation; varyhig very littie, if at all, from 
the common rolling press; and then concludes 
in the following terms: "The improvement or 
application I wish to secure is, to print cop- 
per-plate on both sides of the note or bill; or 
copper-plate on one side, and letter press on 
the other; or letter press on both sides of a 
bank note or bill, as an additional security 
against counterfeitura." 

The first point which arises is that put in 
issue by the plea. Have the defendants, in 
point of fact, mfringed the plaintiff's right? 
This is denied by the defendants, and the 
question to which this denial gives rise, is 
strictiy within the province of the jury to de- 
cide. The nature and extent of the plaintiff's 
right have already been stated. The defend- 
ants admit that they have used bank notes 
with prints impressed by steel plates on the 
reverse face, and letter press on the face; 
but they deny that this is copper-plate prhit- 
ing, as expressed in the patent. Upon this 
pohit the parties are at issue. To aid the 
court and jury in this inquiry, books of science 
have been referred to, which, I must acknowl- 
edge, have shed much less light on the subject, 
than might have been expected. In Rees's 
Encyclopedia, prhiting is divided into common 
press and rolling press, as general terms. The 
latter is said to be employed in taking off 
prints or impressions from copper-plai;es, en- 
graven or etched. The inquiry respecting the 
nature of copper-plate printing, is answered 
by a reference to rolling press prmting. The 
only conclusion which I can draw from all 
this is, that rolUng press printing was orig- 
inally made from engravings on copper, and 
that the continued use of this metal for a 
great length of time, rendered the term syn- 
onymous with rolling press printuig, which, 
nevertheless, appears to be the general term 
in contradistinction to common press printing. 
It would seem not improbable, that copper- 
plate printing became, in process of time, a 
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term used to express prhiting from engravings 
without reference to the metal on which the 
engravings were made, and contuiued to be so 
used until a late period, when the mode of en- 
graving steel plates was discovered. Joubei-t, 
who, in his Dictionary of Arts and Sciences, 
describes a copper-plate printer to be one who 
makes impressions from images or other 
works, engraved on copper, pewter or other 
matter; seems in a great measure to counte- 
nance this supposition. 

After all, it must be acknowledged, that 
those authorities fall short of affordmg that 
degree of satisfaction upon which the judg- 
ment can safely rest; and it may therefore be 
more useful to hiquire, whether in common 
parlance, amongst men acquainted with and 
practising this art, copper-plate printing was 
generally understood, particularly about the 
year 1815, when this patent was granted, to 
include printing from engravings on steel or 
other metals, as well as copper-plates? Aikins, 
Duffie, Coflm, and Miers, all whom are either 
engravers or printers from engravmgs, ai-e 
relied upon by the plaintiff's counsel to prove 
the affirmative, and they also state that no 
man skilled hi the art can distinguish one 
from the other; that it 'is the same art, and 
may be used uidifferently by the same work- 
man. The first witness is very positive that 
copper-plate printing is used as the general 
term without reference to the metal. The de- 
fendants rely principally upon the testimony 
of Bacon in opposition to these witnesses. It 
is for you to decide upon this evidence. I 
shall merely observe that it lies upon the 
plaintiff to satisfy your minds on this subject. 
Apparentiy, the;, two species of engravings are 
different; and besides this, the expressions in 
the specification are those of the plaintiff, and 
it therefore behoves him to explain and to 
clear them of ambiguity. 

Secondly. It is contended by the plaintiff's 
counsel, that even if copper-plate does not in- 
clude steel plate printing; still the use of the 
latter by the defendants, applied to bank 
notes, to produce the effect stated in the pat- 
ent, is a mere evasion, and is virtually an in- 
fringement of his right. Without admittmg 
or denying this argument, because it is unnec- 
I essary to do eitiier, the court feels no difficulty 
m saying, that if the use of steel plates be an 
improvement upon printing from copper 
plates, for which a patent might have been 
obtained by the inventor, the use of the for- 
mer by the defendants, can with no propriety 
be considered as an infringement of the plain- 
tiff's right, unless it has appeared that they 
have also used the plaintiff's improvement. 
The witnesses seem all to concur in the opin- 
ion that the improvement is considerable. 
Should the opinion of the jury be unfavour- 
able to the defendants upon the first point, 
objections of a natmre purely legal are then 
made to the plaintiff's - right of recovery. It 
is contended that the patent is invalid, 1. Be- 
cause it is for a thing not patentable under 
the act of congress; 2. Because the specifica- 
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tion is ambiguous; and 3. Because the patent 
is broader than the invention. But a pre- 
liminary question must be settled before the 
merits of these objections can be decided up- 
on; and that is, can these defences be made 
under the general issue, merely? 

We agree with the defendants' counsel, that 
they may give in evidence the act of congress 
without notice. But this permission does not 
allow evidence of special matter to be given, 
other than such as is mentioned in the sixth 
section; unless it can be admitted upon gen- 
eral principles of law as included in the gen- 
eral issue. The pennission so frequently met 
with in statutes, to the defendant to plead the 
general issue, and to give the statute in evi- 
-denee; extends no farther than to exempt the 
defendant from the necessity of pleading the 
statute specially; which, where it is of a pri- 
vate nature, it would otherwise be necessary 
to do. But it extends no farther; and as the 
question, whether a particular statute be of a 
public or private nature, is not always of easy 
solution; this permission is not unfrequently 
provided from abundant caution. It has been 
decided, upon general principles, that certain 
matters of a special nature, other than those 
enumerated in the sixth section, may be given 
in evidence under the general issue; such as 
alienage in the plaintiff, and a license by him 
to use the patented invention. With these de- 
cisions we agree, and they show that mere 
surprise on the plamtiff forms no objection to 
such evidence, since the plaintiff might not 
suspect that such would be the nature of the 
defence. 

We come now to the particular objections 
before noticed. 

1. Can the defendants, upon the general is^ 
sue, insist that the plaintiff's discovery is one 
for which a patent could not be granted? This 
question may at once be answered by the so- 
lution of another. Is this a discovery of an 
art, machine, &:c. or of an improvement in any 
art, machine, &c. If it be either, then it is 
the subject of a patent by the express words 
of the act of congress. What is the discovery 
for which this patent was granted? Printing 
with copper-plates on the reverse face of bank 
notes, &c. And can it be contended that this 
is not an art? Is not every species of priuting 
an art? But it is contended that printing, 
either with types, or copper-plate, is not new; 
but had been, long previous to plaintiff's in- 
vention, in common use; and, as applied to 
bank notes for the purpose professed in the 
patent, that it is not useful. In answer to the 
first of these objections, it is conclusive to ob- 
serve that the court and jury cannot judicial- 
ly take notice of it, because it is precisely that 
kind of defence of which the plaintiff was en- 
titled to notice. If the defendants, instead of 
pleading that matter specially, chose to avail 
themselves of the permission given by the 
sixth section of the act, to plead the general 
issue, they should have given notice to the 
plaintiff that they should give such matter in 
evidence. 



2. To the second objection, it may be ob- 
served generally, that it is always difficult 
to prove the entire worthlessness of any dis- 
covery, or of any article susceptible of use. 
If the plaintiff's invention correspond sub- 
stantially with the thing used by the de- 
fendants, how can the latter be permitted 
to say, that the thing so discovered and 
used is worthless? In the case of Lowell 
V. Lewis [Case No. 8,568], Mr. Justice Stoiy, 
commenting upon this subject, lays it down, 
that the law only requires that the inven- 
tion should not be frivolous or injurious 
to the well being, good policy, and sound 
morals of society. "The word 'useful,' there- 
fore," he adds, "is incorporated into the 
act, in contradiction to mischievous, or im- 
moral." Now can it be urged that this def- 
inition is at all applicable to the plaintiff's 
invention? Let this question be answered 
by the witnesses in this cause. Those for 
the plaintiff agree that the invention is a 
security against the counterfeiting of the 
notes, and even Mr. Wilson, the witness 
most relied upon by the defendants, con- 
curs in the same opinion, where the middle 
part of the plate is used, as it appears to 
have been by the defendants. 

3. Another objection under this head made 
to the patent is, that it is for an effect only. 
But this is a mistake. The patent, as ex- 
plained by the specification, is for copper- 
plate, or copper-plate and type printing on 
bank notes, for the purpose of producing 
a particular effect, viz. security against 
counterfeits. The patent is not for the ef- 
fect, but for the kind of printing by which 
that effect is produced. 

The next objection to the validity of the 
patent is founded on certain alleged defects 
in the specification; and the first inquiry 
is, can any, and what defects in this iii- 
stiTiment be relied on as a defence under 
the general issue? It is perfectly clear that 
the two enumerated in the sixth section of 
the act, cannot be set up at the trial, un- 
less due notice has been given to the plain- 
tiff; these are, that the specification does 
not contain the whole trath relative to the 
discovery; or that it contains more than 
is necessary to produce the described effect, 
and this, with a view to deceive the public 
But are there no other objections to the 
patent in relation to the specification, which 
may be urged under the general issue with- 
out notice? Suppose there be no specifica- 
tion at all; would not this be such a de- 
fect in the plaintiff's title, apparent upon 
the face of the patent itself, as to turn him 
out of court, upon a plea which merely puts 
that title in issue? We strongly incline to 
think that it would be. The third section 
requires that a written description of the 
invention, &c. should be delivered before 
the inventor can receive a patent. Has the 
secretary of state any authority to issue 
the patent, unless this pre-requisite be com- 
plied with? We think not; and if this con- 
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elusion be correct, it follows tliat the pat- 
ent, which is the only evidence of the plain- 
tiff's title, is invalid. Without the specifica- 
tion, there would, in most cases, he a total 
failure of the consideration for which the 
monopoly is granted; as no person could 
guard himself against an infi-ingement of 
the patent while it continues in force, or 
he enabled to use the invention after its ter- 
mination. The same reason would seem ap- 
plicable to a specification altogether ambig- 
uous and unintelligible; because the same 
section requires not only a specification, but 
that it should be expressed in terms full, 
clear, and exact. If the defendant cannot, 
under the general issue, object to such a 
specification, I do not perceive in what other 
way he could avail himself of it, as it is 
not one of the cases provided for by the 
sixth section; nor do I see how it could 
well be made the subject of a special plea. 
Before I take leave of the question, what 
defence may be made under the general 
issue without notice, it may be proper to 
refer to some others which are of frequent 
occurrence. Such as that the patent is broad- 
er than the discovery; that it is for an 
improvement which the specification does 
not so particularly describe as to distin- 
guish it from the original invention; that 
the suggestions of the petition are not re- 
cited in the patent; and perhaps others 
similar in principle. 

We come now^ to the inquiry whether the 
specification in this case is chargeable with 
the defects imputed to it. These are: First, 
that it speaks of printing copper-plates. The 
answer to this objection is, that the term 
printing is an error of expression apparent 
on the face, both of the patent and speci- 
fication, by which no person could be mis- 
led. The first describes the invention to be 
an improvement in printing on the reverse 
face of bank notes; and the latter, when 
it describes the nature of the plaintiff's 
claim, speaks of printing copper-plate. The 
next objection to the specification is, the 
omission to describe the mode of printing 
letter press, which, it is contended, was as 
necessary, as it was to describe the mode 
of copper-plate printing. It may safely be 
admitted that the one was as necessary 
as the other; but it is very clear that nei- 
ther was so, as both modes of printing are 
well known by persons acquainted with 
copper-plate and type printing, and of course, 
neither required a description. The last ob- 
jection made to the patent is, that the de- 
scription of the rolling press, given in the 
specification, malces it part .of the thing 
granted, and, consequently, the patent is 
broader than the invention, which, it is not 
pretended, extends to the rolling press. It 
is very true that the specification, with un- 
necessary minuteness, describes the rolling 
press, which is always used in copper-plate 
printing, and also the modus operandi. But 
then it concludes by declaring for what it 
is the plaintiff claims a patent, and this 



claim has no reference to the press. The 
last objection made to the plaintiff's right 
of recovery is, that his action will not lie 
against a corporation. No cases were cited 
by the counsel in support of this objection, 
and we have had no opportunity to refer 
to any. The general rule certainly is, that 
corporations are not liable to be sued in 
actions of toil; but it by no means follows, 
that they may not be sued in actions on the 
case for injuries done to the rights of others, 
notwithstanding tne plea is not guilty. We 
incline strongly to the opinion, that where 
a corporate body, acting in that character, 
directs an act to be done, which infringes' 
the right of another, they may be sued in 
this foi-m of action; and in this case we shall 
so decide. If the jury should find a ver- 
dict for the plaintiff, the only remaining 
inquiry for them will be as to the damages. 
The act of congress has provided a general 
rule for their government, from which they 
cannot depart; but its application to the 
particular case is frequently difficult and em- 
barrassing. The plaintiff is entitled to be 
compensated for the damages he has sus- 
tained by. the infringement of his right. 
What that is, it will not be easy for the 
jury to estimate, as no evidence upon that 
subject has been given to them. For it 
should be noticed, that all the evidence ap- 
plicable to this subject, relates to the bills 
used by the defendants. As to the plaintiff's 
invention, neither the plates nor any im- 
pressions from them, have been laid ^efcre 
the jury. All that you can know is, that 
the defendants have issued bank notes witli 
steel plate printing on the backs of them, 
as a security against counterfeits. But what 
the particular device intended by the plain- 
tiff is, or how far it is calculated to produce 
the same result with that used by the de- 
fendants, cannot be easily perceived by the 
jury. Wilson stated that he considered the 
impression made with the middle piece, to 
be a security against counterfeiting the 
notes; but without it, a mere impression on 
the back of the notes was, in his opinion, of 
no use. 
Verdict for three cents damages. 

[A rule to show cause why judgment should 
not be entered without costs was made absolute 
in Case No. 7,876.] 



Case K"o. 7,876. 

KNBASS V. SCHUYLKILL BANK. 

[4 Wash. C. C. 106; 1 1 Fish. Pat. Rep. 1.] 

Circuit Court, B. D. Pennsylvania. April Term, 

1821. 
Costs— Nominal DAJfAOES— Right to Costs at 

CoMsioN Law. 
1. Quaere, If in a patent cause, the plaintiff 
recover five hundred dollars damages, he is en- 
titled to costs. 

1 rOrifrinally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Ricliard Peters, Jr., Esq.] 
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2. The common law gave costs in no case; 
and the statute of Gloucester gave them only 
where damages were recoverable at common law, 

[Cited in Steele v. Wear, 54 Mo. 534.] 

3. If the plaintifE recover in an action at com- 
mon law, or in one arising imder the constitution 
or law of the United States, less than five hun- 
dred dollars, he shall not have costs; but at the 
discretion of the court may he adjudged to pay 
them. 

[Cited in Coggill v, Lawrence, Case No. 2,- 
957. Cited, but not followed, in Merchant v. 
Lewis, Id. 9,437.] 

[Cited in Price v. Garland, 4 N. M. 365, 20 
Pac. 183.] 

4. "Where tlie statute gives a right w^ithout pro- 
viding a specific remedy, the remedy may be 
drawn from the abundant stores of the common 
hiw. 

[Cited in The Oriole. Case No. 10,573; XJ. S. 
V. Block, Id. 14,609.] 

[This was an action for infringement of a 
patent. There was a verdict in favor of 
plaintiff for three cents damages. Case No. 
7,875.] The plaintiff obtained a rule upon 
the defendants to show cause why the costs 
In this suit should not be trebled. This was 
retorted by a rule obtained by the defend- 
ants to show cause why the judgment 
should not be entered without costs. 

C. J. Ingersoll and Mr. Phillips, for plain- 
tiff, cited the following cases in support of 
their own rule, and in opposition to the de- 
fendants'. 1 Leon. 282; 2 Inst. 289; Carth. 
294, 321; 1 Ld. Kaym. 19; Cro. Eliz. 582; 
Pilf old's Case, 10 Repox-ter [Coke] 116; Say- 
er, Costs, 1-8, 195. They contended that 
though the act of congress gives the right of 
property in an invention or discovery, the 
common law gives the remedy; Beekford v. 
Hood, 7 Term R. 620; also that the damages 
for a violation of the patent right are given 
by the act of 1790 [1 Stat. 109], which are 
trebled by the subsequent acts, and conse- 
quently the costs ought to be trebled. 

Mr. Bradford and J. R. Ingersoll, for de- 
fendants, contended, upon the authority of 
the eases cited on the other side, that no 
costs are recoverable in this case, because 
it is not one in which damages could be 
recovered at common law; the right to 
the thing invented, and consequently the 
action for a, violation of it, being the mere 
creatures of legislative provision 2. That 
the plaintiff having recovered only three 
cents damages, he is not only deprived of 
costs, but, in the discretion of the court, 
may be made to pay costs, by force of the 
twentieth section of the judiciary act of 1789 
[1 Stat S3]. 

WASHINGTON, Circuit Justice. If the 
defendant's rule be supported, it will be un- 
necessary to consider the one obtained by 
the plaintiff. Whether the plaintiff would 
have been entitled at all to costs, in case 
the verdict had been for $500, or upwards; 
or could, by being trebled, be increased to 
that amount; are questions which I should 
not wish to decide at this time, unless it 
were necessary to do so. It is certain that 



the plaintifE was not entitled to costs at 
common law, in any case; and the statute 
of Gloucester allows them only in cases 
where damages were recoverable before the 
making of that statute; unless the statute on 
which the action is founded, and which gives 
damages, gives costs also. It must also be 
admitted, that it is the act of congress alone 
which gives to an inventor the right of prop- 
erty in the subject of his invention; and con- 
sequently, that this is not a case on which 
damages could have been recovered at com- 
mon law, although, whenever a statute 
gives a right, but without providing a spe- 
cific remedy, a remedy may be drawn from 
the abundant stores of the common law. 
It may not, however, be amiss to observe, 
that, for the violation of a patent right, the 
act of the 17th of April, 1800 [2 Stat. 37], 
gives to the patentee a sum equal to three 
times the actual damage sustained, to be 
recovered by action on the ease, founded on 
that and the preceding acts, in the circuit 
courts of the United States. I give no opin- 
ion as to the legal effect of this provision, 
nor upon the question whether, under any 
circumstances, the plaintiff is entitled to re- 
cover costs, because I have not had an op- 
portunity of searching through the code of 
congressional legislation in reference to the 
subject of costs. I at first doubted wheth- 
er the twentieth section of the judiciary act 
of 1789 applied to cases arising under the 
constitution and laws of the United States, 
and whether it ought not to be confined to 
cases at common law. But upon reflection, 
I can perceive no sound reason for this dis- 
tinction; and this section is expressed in 
terms so general and unlimited, that the 
court cannot feel itself at liberty to qualify 
or restrain them. This section declares, 
that where the plaintiff recovers less than 
$500 he shall not be allowed costs, but may 
at the discretion of the court be adjudged to 
pay them. The first rule then must be dis- 
charged, and the second made absolute. 



Case No, 7,877. 

KNEE V. AMERICAN STEAMSHIP CO. 

[1 Wkly. Notes Cas. 15.] 

District Court, E. D. Pennsylvania. Oct. 2, 
1874. 

Seaman's Wages— Promotion— Right to In- 
creased Wages, 

[One having signed articles at a rating of twen- 
ty-five dollars per month was on the voyage ad- 
vanced to a position having a rating of thirty 
dollars per month, the holder of which had been 
disrated ten dollars per month. He was promised 
that the ten dollars should be added to his pay 
each month. Mdd, that he was entitled to thirtv 
dollars per month, the pay of the position filled 
by him.] 

[See The Alonzo, Case No. 258.] 

Libellant shipped on respondent's steam- 
ship Pennsylvania, at Philadelphia, June 25, 
and signed articles as "second pantryman," 
at $25 per month. When four or five days 
out at sea, the chief steward put him in the 
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place of the "second baker," wlio had proved 
incompetent, saying that the second baker 
had been disrated 510 per month, which 
would be added to his (libellant's) wages. 
The wages of second baker were $30 per 
month. On arrival of vessel at Philadelpliia, 
respondents offered to pay ofl£ libellant at the 
rate for which he shipped. This he refused, 
and libelled for wages at the rate of $35 per 
month. 

B. F. Pugh, for libellant, cited The William 
Martin [Case No. 17,698]; The Exchange [Id. 
4,594]; The Porcupine, 1 Hagg. Adm. 381; 
The Providence, Id. 391; The GondoHer, 3 
Hagg. Adm 191; Mitchell v. The Orozimbo 
[Case No. 9,667]. 

B. Wilson, Jr., and Mr. Ward, for respond- 
ents, cited Harris v. Watson, Peake, 72; Al- 
len V. Hallett [Case No. 223]. 

THE COURT (CADWALADER, District 
Judge) held, that, libellant having been ad- 
vanced to a position, the wages of which 
were higher than those for which he signed 
articles, and having filled that position satis- 
factorily for the remainder of the voyage, he 
should have been paid off at the rate of the 
position to which he was advanced. Decree 
accordingly for libellant for wages at rate 
of $30, with costs. 



Case No. 7,878. 

KNEVALS V. HYDE. 
[See 6 Fed. 651.] 



Case Wo. 7,879. 

KNICKERBOCKER INS. CO. v. COM- 
STOGK. 

[9 N. B. R. 4S±; i 6 Chi. Leg. News 142.] 

Circuit Court, N. D. Illinois. 1874. 

Baxkkuptct — Fraudulent Prefekexces — Re- 
tdrn of issukasce premiums — whether pay- 
MENT BY President is Patment by Compast. 

1. Where the policies in an insurance com- 
pany are terminated, the insured do not become 
creditors of the company for the unearned pre- 
mium so that payment to them of such premi- 
ums constituted such a preference as will support 
a petition for an adjudication of bankruptcy. 

2. The jury should have been instructed that 
they must be satisfied from the evidence that the 
payment of these unearned premiums were acts 
of the company; and, further, an instruction 
should have been given excluding the contingency 
that the president made the payments under the 
idea that the parties, as policy holders, and the 
company, as underwriters, had the legal right 
to pay and receive the trifling sums named in this 
case. 

3. There was not sufficient evidence to justify 
the verdict of adjudication. 

1 [Reprinted from 9 N. B. R. 4S4, by permis- 
fiion.] 
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In error to district court of the United 
States for the Northern district of Illinois. 
In bankruptcy- 
Story & Swift, for appellants. 



DRUMMOND, Circuit Judge. This was 
a petition originally filed January 5th, 1872, 
by Gardner P. Comstock, asking for an ad- 
judication of bankruptcy against the com- 
pany. The acts of bankruptcy alleged were, 
"a payment of money to Charles A. Sperry 
and to J. R. Gore, in order to give them a 
preference. March 28th, 1872, James Braley 
and Lauriston Patterson filed a supplemental 
petition, alleging similar acts of bankruptcy. 
On the 18th of June, 1872, John H. Allen and 
B. Palmer Mackey filed a supplemental peti- 
tion, charging the same acts of bankruptcy. 
All the petitioners averred the insolvency 
of the company, and that it was indebted to 
them for loss on policies of insurance. There 
^vere also in the petitions allegations of acts 
of bankiTiptcy, set forth somewhat vaguely, 
but which need not be further referred to, 
as the case turned on the payments made to 
Sperry and Gore. The company denied the 
acts of bankruptcy and thei-e was a trial by 
jury, verdict and adjudication of bankruptcy, 
in the disti'ict court. On the day of trial 
Comstock and Braley and Patterson ap- 
peared and agreed with the company to con- 
tinue the case, but Allen and Mackey insist- 
ed on a trial, and the court decided that the 
latter had a right to try the case, though the 
other petitioners did not further appear, 
either by themselves or their attorneys. Al- 
len and Mackey offered evidence tending to 
show that they had^ a policy issued to them 
by the company, and that they sustained 
and had proved a loss under it; and the 
court held that whether or not Allen and 
Mackey were creditors of the defendant was 
a question for the court and not for the jury, 
and that they had the right to proceed under 
the other petitions. This was under objec- 
tions and exception by the defendant. There 
was proof showing that the company was in- 
solvent. There was also evidence tending to 
prove that the president of the company said 
that he had canceled the policies of Gore and 
Sperry, and had returned to them unearned 
premiums to the amounts respectively of 
three dollars and ten dollars; that Sperry 
was a friend of his who had lost everything 
in the fire, and he did not know how to re- 
fuse hhn. There were allegations in the 
petitions of fraudulent concealment of prop- 
erty, but the evidence as to this was with- 
drawn. 

The only evidence, then, of acts of bank- 
ruptcy finally submitted to the jury was the 
payments made to Gore and Sperry, referred 
to by the president. There was no connec- 
tion of the company proved with these pay- 
ments, except what might be infen*ed from 
the fact that the president said he made 
them. All of the policies of the company 
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contained a clause that the insurance might 
he terminated at the request of the assured, 
and at the option of the company, on certain 
conditions; one of which was, in the last 
mentioned cause, a refunding of a ratable 
proportion of the premium for the unexpired 
term of the policy. The principle assumed 
by the petitioners before the disti-ict court, 
and apparently conceded, was, that in case 
of a termination of the policies by Gore and 
Sperry, they became creditors of the com- 
pany for the unearned premiums, and that a 
payment constituted a preference. We thinlc 
this point was put too strong against the de- 
fendant, even if we admit the general view 
of the court was correct as to the return of 
unearned premiums. The jury should have 
been instructed that they must be satisfied 
from the evidence that these payments were 
acts of the company; and further, an in- 
struction should have been given, excluding 
the contingency that the president made the 
payments under the idea that the parties, as 
policy holders, and the company, as under- 
writer, had the legal right to pay and receive 
the trifling sums named. It may have been 
that the president made the payments under 
the conviction that it was his imperative duty 
so to do, irrespective entirely, and without 
thinking or intending any preference what- 
ever. It seems to me, therefore, that an in- 
struction, which was asked to that effect, 
ought to have been given; and. indeed, if it 
were proper to look at the whole case upon 
the question of acts of bankruptcy, there does 
not seam to have been sufficient evidence to 
justify the verdict or the adjudication. 

[In the appeal of a case forming part of the 
same general litigatiou, JNIt. Justice Clifford de- 
livered the opinion of the supreme court upon the 
question of appeals in bankruptcv from the dis- 
trict to the circuit courts. See 16 Wall. (83 U. 



KNICKERBOCKER LIFE INS. CO. 
(THOMPSON v.). See Case No. 13,964. 

KNICKERBOCKER LIFE INS. CO. 
(TREFZ v.). See Case No. 14,1G6. 



Case ITo. 7,880. 

In re KNIGHT. 

[2 Biss. 51S; 8 N. B. R. 436; 18 Int. Rev 
Rec. 16G; 30 Leg. Int. 338; 21 Pittsb. ' 
Leg. J. 43.3 1 

Circuit Court, E. D. Wisconsin. April Term 
1871. 

PaRTXEUSHIP— IXDIVIDUAI, DeBTS — DISTRIBUTION 

— Bankrupt Laws — State Decisions on 
IxsoLVEXT Laws. 
1. The English rule in bankruptcy that where 
there are both partnership and individual debts 
but no partnership assets and no solvent part- 
ner, the debts of the firm and of the members 
can be proved, and the estate is to he distributed 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 18 Int. Rev. Rec 
ICG, contains only a partial report.] 
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pari passu among the creditors, approved and 
adopted. 

[Cited in Re Dunham, Case No. 4,144: Re 
Rice^ Id. 11 750^ Re Long Id. 8.476; Re 
MeEwen, Id. 8,783; Re Hamilton, 1 Fed. 

Ol.i.J 

[Cited in Curtis v. Woodward, 58 Wis. 507, 
li N. W. 332.] 

2. This rule applies, even though the total as- 
sets consists of property sold by the individual 
creditors of the bankrupt. 

3. Various Massachusetts cases examined and 
disapproved. 

4. The federal courts, in construing the bank- 
rupt law [of 1867 (14 Stat. 517)], are not bound 
by the decisions of a tetate court on a similar in- 
solvent law. 

Appeal from an order of the district court 
denying a petition of Jonathan Richards, and 
others, creditors of C. Peter Knight, bank- 
rupt, to be paid from the individual assets of 
the banki-up't, in prefei-ence to the creditors 
of the firm, there being no firm assets. The 
bankrupt. Knight, and one Hilke, were en- 
gaged in business in March, 18GJ>, at Water- 
town, Wisconsin, as partners, and filed their 
petition in bankruptcy. Their assets were 
about $3,000 and their debts about $9,000. 
In May, 1869, Knight effected a compromise 
with the creditors of the firm at fifty cents 
on a dollar. Twenty-seven and a half per 
cent, of this sum was secured by the in- 
dorsement of two persons, to whom Knight 
and Hilke, with the assent of the creditors of 
tlie firm, executed a chattel mortgage on the 
firm property. This property was sold fi"om 
time to time and the proceeds paid over to 
the mortgagee. These mortgaged goods were 
kept distinct from some belonging to Knight, 
which he purchased afterwards. Hilke was 
insolvent, and there was no joint property of 
the firm. Afterwards Knight did business on 
his own account, and incurred the indebted- 
ness to the petitioners for goods purchased, 
and in November, 1869, they, as such cred- 
itors of Knight, filed a petition in bauki-upt- 
cy against him, and he was adjudged a bank- 
rupt. There was about $1,500 in the hands 
of the assignee of Knight, derived wholly 
from the property owned by him, while he 
did business on his own account. Certain 
creditors of Knight and Hilke who had taken 
promissory notes of them under the com- 
promise, proved their debts against Knight, 
the bankrupt. The petitioners claimed the 
right to be paid in preference to such cred- 
itors. 

Palmer, Hooker & Pitkin, for creditors, cit- 
ed Bump, Bankr. p. 188, 189; In re Downing 
[Case No. 4,044]; In re Meliek [Id. 0,399]; 
In re Jewett [Id. 7,304]; Ex parte Weston, 12 
Mete. [JIass.] 1; In re Crockett [Case No. 
3,402]; In re Hartough [Id. 6,1G4]; In re 
Winkens [Id. 17,875]; In re Hartz [Id. G,174J; 
Somerset Potter Works v. Minot, 10 Gush. 
592; Catskill Bank v. Hooper, 5 Gi-ay, 574, 
583; Howe v. Lawrence, 9 Cusb. 553;* In re 
Byrne [Case No. 2,270.] 

Carys & Cottrill, for bankrupt. 
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. DRUJIMOXD, Circuit Judge. Tliere is no 
controversy about tlie rule in equity or bank- 
ruptcy in England, in sucb cases as this— per- 
liaps it might be more properly called an 
exception to the rule— that where there are 
partnership and individual debts, and there 
are no partnership assets and no solvent part- 
ner, the debts of the firm and of tlie individ- 
ual member can be proved, and the estate is 
to be distributed pari passu among the cred- 
itors. It is partly on the ground, that al- 
though it ia a debt of the firm it is still a 
debt against each individual member of the 
firm, for the sitisfaction of which the prop- 
erty of each is responsible, and that being 
the only source to resort to for the payment 
of the debt of the firm, it should be appro- 
priated as well to pay the debts due from 
the firm as from the individual members. 
This being the well established rule upon the 
subject, the only difficulty arises from some 
decisions which have been made in aias- 
sachusetts under the provisions of their in- 
solvent law, which, it must be said, is sub- 
stantially the same in this respect as the 36th 
section of the banki-upt law of the United 
States. 

The decisions have been made in Massa- 
chusetts, under the 21st section of chapter 
163 of the insolvent law of 1838, which de- 
clared tliat when two or more persons who 
are partners become insolvent, a warrant is 
to be issued, upon which the joint stock and 
property of the company, and the separate 
estate of each of the partners, shall be taken 
—with certain exceptions. And then the sec- 
tion states that the assignee shall be chosen 
by the a'editors, and shall keep separate ac- 
counts of the joint stock of the company and 
of the separate estates of each member there- 
of, and the net proceeds of the joint stock shall 
be appropriated to pay the creditors of the 
company, and the net proceeds of the separate 
estate of each partner shall be appropriated 
to pay the separate creditors, and if there is 
a balance of the joint stock after the payment 
of the joint debts, it shall be divided and 
appropriated among the separate estates of the 
parties according to their respective rights 
and interests therein, and the sum so appro- 
priated shall be applied to the payment of 
the separate debts. This seems to be the pro- 
vision of the law of Massachusetts upon the 
subject of insolvency which is referred to in 
the case of Howe v. Lawrence, 9 Oush. 553. 
That was a case where one of the partners 
had made a bona fide sale for a valuable 
consideration, of all his interest in the firm 
property, to the other member of the firm. 
And there the supreme com-t of Massachusetts 
held that the transfer being a valid one, the 
separate creditors were entitled to be first 
paid. 

On page oo9. the court says; "The remain- 
ing question presented by the petitioners is 
as to the right of the joint creditors of the 
firm to prove their debts against the sep- 
arate estate, and take dividends thereon pari 

14FED.CAS.— 48 
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, passu with the separate creditors. This claim 
is founded upon the recognized exception to 
the general rule of applying joint estate to 
the payment of joint debts, and separate 
estate to the payment of separate debts, 
which has been established by the English 
courts in banki-uptcy. That exception is, 
when there is no joint estate and no solvent 
partner, the joint creditors are allowed to 
prove and share equally vilth the separate 
creditors in the. separate estate. It is a suf- 
ficient answer to this claim of the petitioners, 
that the statute of 1838 (chapter 163, § 21), 
recognizes no such exception to the rule there- 
in prescribed for the disti'ibution of the assets 
of insolvent debtors. The rule is distinct 
and peremptory, requiring the net proceeds of 
the joint stock to be appropriated to pay the 
creditors of the firm, and the net proceeds of 
the separate estate of each partner to be ap- 
propriated to the payment of the separate 
creditors." 

"If there is no joint estate," the comt says 
further on, "and no surplus of the separate 
estate after paying the separate debts, the 
creditors of the partnership can receive no 
dividend." Now, it must be said that the su- 
preme court of Massachusetts, in this case, 
considered this 21st section of the law of 
1838, as making provision for the case where 
there is no joint estate, but only the separate 
estate of one of the members of the firm. And 
yet it would seem, at fii'st blush, that this 
statute contemplated the case of a joint and 
separate estate. It declares that upon the 
issue of the warrant the joint stock and prop- 
erty of the company and the separate estate 
of each of the partners shall be taken. Of 
course if there is no joint property It cannot 
be taken. If there is no separate property, 
that cannot be taken. And the whole scope 
of the section seems to proceed on the hj'- 
pothesis that distribution is made of joint and 
separate propeity. 

But I am not prepared to admit the reason- 
ing of the supreme com't of Massachusetts on 
this point They say in this same opinion: 
"The rule fixed by the statute may sometimes 
operate harshly, as all general rules do; but 
it is definite, clear, and easily applied. The 
exceptions to it are artificial and refined, lead- 
ing to nice and subtle distinctions, and some- 
times operating with great inequality and in- 
justice." In the case of partnership property 
turned over to one of the members of the firm 
even in good faith and for a valuable consid- 
eration, and that member of the firm owing 
a large debt on his individual account, with 
which the property of the firm and the firm 
itself has nothing to do, it would seem to be 
rather hard to take the property which be- 
longed to the firm, and which ought to go to 
pay the debts of the firm, and distribute it 
among the creditors of the individual member 
to whom the property of the firm had been sold. 
That is not the case before the court, it is time. 
But that case might occur, and if the rule 
stated by the supreme court of Massachusetts 
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is the ti'ue one, it certainly would operate with 
peculiar hardiship. 

There is a case decided in 10 Gush. 592 (Som- 
erset Potter Works v. Minot) one head note of 
■which is: "It seems, that if there be no joint 
property, the creditors of the firm can not, 
under that statute (the statute of 1838), share 
in the separate property pari passu with the 
separate creditors." The court, In that case, 
on page 597, says: "Our statute upon this 
subject must be our gruide. * * * This mat- 
ter, wliich, independent of the statute, might 
liaye been a subject for controversy, has be- 
come part of our written code, and as such, as 
respects this commonwealth, overrides all 
questions of expediency or the fitness of 
things. It takes the subject in its general 
bearings, looking at it as a whole, and pre- 
scribing a uniform rule for all cases. Like 
all general rules, it ma5- in particular eases 
work an apparent injustice, or result in in- 
equality as respects the different classes of the 
ci'editors. The statute under which these pro- 
ceedings in insolvency were instituted, and by 
virtue of which the assignees hold these assets, 
has declared that in cases where proceedings 
are thus instituted against a co-partnership, all 
the estate of the partnership, and all the sep- 
arate estate of the individual partner, shall 
pass into the hands of the assignee." 

In that case the decision is placed upon the 
ground that the preceding in insolvency was 
instituted against the partnership. The lan- 
guage of the statute to which reference has 
been made, is, "when two or more persons who 
are paitners become insolvent." 

Let us now refer to the 36th section of the 
bankrupt law, w^hieh provides that where 
two or more persons who are partners in 
trade shall be adjudged bankrupts, either on 
the petition of such partners, or any one of 
them, or on the petition of any creditor of 
the partners, the warrant shall issue. And 
then the section follows substantially the 
language, of the 21st section of the statute of 
Massachusetts of 183S. And there would 
seem to be no mistake as to the phraseology 
of this provision of the bankrupt law, and 
the particular circumstances in the mode of 
distribution pointed out in this section, and 
that it only applies where "there are two or 
more persons that are partners in ti-ade, and 
who have been adjudged banki-upts on the 
petition of such partners, or any one of 
them," etc., and where there is separate and 
joint property. And while we pay all due 
respect to a decision of the supreme court 
of Massachusetts on the provision of its in- 
solvent law, which is substantially similar 
to the section contained in the bankrupf law 
of 1867, stiU we are not absolutely bound by 
it in administering a general system of bank- 
ruptcy under an act of congress, and for the 
whole country. 

Xow, as I have said, a debt of the firm is 
a debt against each individual member of the 
firm, and for which the separate property of 
each member can be taken. In that sense it 



is separate as well as joint, and each part- 
ner is individually liable. We cannot make 
any rule, or adopt any exception to a rule, 
which will not occasionally work hardship, 
looking at the equities of a particular case. 
I have supposed a case where the rule, as 
stated by the supreme court of Massachu- 
setts, would work hardship upon the joint 
creditors of the firm, if the separate property 
in the case supposed is given to pay the in- 
dividual debts of one of the members of the 
firm. But we have to adopt some rule or 
exception which, on the whole, is sound, and 
will promote the greatest equity and justice. 
And the reason in this case why the petition 
cannot be sustained, is because, though it 
may be true that the property of the petition- 
ers went to make up the assets now in tlie 
hands of the assignee, when the petitioners 
sold the property to the bankrupt, their inter- 
est therein ceased; and thenceforth they had 
nothing more to do with the property as 
such. All that they had to represent their 
property was a claim or debt against the 
bankrupt. It is like the ordinary case of a 
person who is largely indebted, and to whom 
a very considerable amount of property may 
be sold while he is insolvent; he may be 
put into bankruptcy, and the only assets that 
may go into the hands of the assignee may 
be this property or its proceeds, which has 
been recently sold by the creditor— and yet 
it must necessarily be distributed among all 
the creditors of the bankrupt, although it 
came from only one of them. And the rea- 
son is, because when he parted with his 
property he had nothing but a claim or debt 
against the bankrupt, and the creditors were 
then all upon an equality in the eye of the 
law— the man who has an old claim and 
whose property has been disposed of years 
before, as well as the man who has a recent 
claim, and whose property is in the hands of 
the assignee. 

It is upon this pi-inciple that we can sus- 
tain a rule of this kind. And it is clear that 
we can adopt no other. This is the principle 
of the bankrupt law. The 27th section of 
the bankrupt law says that all creditors 
whose debts are duly proven and allowed, 
shall be entitled to share in the bankrupt's 
property and estate pro rata, without any 
priority or preference whatever— with certain 
exceptions. Now, is not this a debt against 
the bankrupt? These persons have put in 
their claims, and proved their debts for notes 
against the bankrupt and Hilke— still it is 
always a debt against Knight, the bankrupt, 
for which he is liable, and the fact that it 
was once a firm debt can make no difference. 
It is still a debt against the banknipt. There- 
fore taking the general scope of the bank- 
rupt law, and interpreting the 36th and 27th 
sections together, and under the light of the 
adjudications in equity and in bankruptcy in 
England, I think we are not bound to follow 
the decision of the supreme court of Massa- 
chusetts—even though it might be considered 
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as settling the law upon the construction to 
be placed upon the 21st section of the law of 
1838 of that state. 

Jewett's Case [Case No. 7,304], which was 
referred to, was decided upon the ground 
that there was no joint property to which 
the joint creditors could apply, and that the 
only source of payment was the particu- 
lar fund; and the court held that the part- 
nership creditors were entitled to share 
pari passu with the individual creditors. 
Some criticism has been made upon this de- 
cision in the case of In re Byrne [Id. 2,- 
270j, and the register in that case seemed 
to he of the opinion that the rule, as stated 
by that court, was not the correct rule. But 
in that case one of the partners had trans- 
fen-ed his interest in the partnership effects 
to his co-partner, and the register held that 
that was done in contemplation of fiUng his 
petition ia bankruptcy, and that such trans- 
fer was void, and a fraud upon the creditors 
of the partnership. And in that case it did 
not appear whether there was any joint es- 
tate or not 

' In the case of In re Downing [Id. 4,044], 
the court, in discussing this question, says 
that the 36th section of the bankrupt law 
contemplates the case of an attachment or 
seizure of joint and separate property of the 
bankrupt— in which opinion I entirely con- 
cur, because it is the natural and true con- 
stniction of the 3Gth section. 

So that, on the whole, admitting that these 
rules or exceptions occasionally work hard- 
ship, yet this rule, I insist, in the language 
of the supreme court of Massachusetts, is 
"simple, definite, clear, and easily applied," 
and that it works no greater hardship, cer- 
tainly, than the rule adopted by that court. 
Take the Case of Jewett which has been 
cited: in that case all the property of Jew- 
ett came from the firm; and to hold that, in 
that case, his individual debts should be 
paid out of the propeity which had been re- 
ceived from the firm, and that the firm cred- 
itors should have nothing, would ceitainly 
have been a case of hardship. The answer 
to all this is— in one case as well as another 
—that the law looks upon the property as 
gone from the creditor when the sale is 
made, and that in the place of the prop- 
erty stands the mere claim of the creditor— 
and that the creditors are then upon an 
equality. 

In deciding this case, I do not trench in 
any degree, or intend to do so, upon the 
rule which is founded in law, in reason, and 
in equity, that in the ease of a partnership 
joint property should go to pay the joint 
debts, and the separate property to pay the 
separate debts. The decree of the district 
court will therefore be affirmed. 

See Eodgers v. Meranda [7 Ohio St 179]. 
That under certain circumstances a creditor may 
prove against both estates, see Emery v. Canal 
National Bank [Case No. 4,446]; In re Bradley 
[Id. 1,772]. 
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KNIGHT V. The ATTILA- 

[Orabbe, 326.] i 

District Court E. D. Pennsylvania. Sept 24, 
1838.2 

Pleading in AD^^IRALTT— Plea to Jdrisdiction 
— Want of Jurisdiction Appearing in Libel 
—Plea in Bar — Maritime Liess — Bottomry 
Bond— Monet not Intended nor Applied for 
VoyageI 

1. Where no want of jurisdiction appears on 
the libel, but a plea to the jurisdiction is put m, 
and the case is heard on that question alone, the 
plea will be overruled. 

2. "Where it appears on the face of the libel 
that the court has not jurisdiction, or that the 
libellant has not capacity to sue, the respondent 
may remur; but if the incapacity does not ap- 
pear, though true in point of fact the respondent 
must take advantage of it by pleading in bar. 

3. A bottomry bond, given in a home port, for 
money not intended to be used for, nor actually- 
applied to, the purposes of the voyage, will not 
support a libel in this court 

This was a libel for bottomry. The libel 
was filed on the 30th April, 1838, and was, 
in effect, as follows: That the Common- 
wealth Insurance Company, chartered by 
the legislature of Massachusetts, on the 21st 
December, 1836, loaned and advanced to 
Fessenden, Thompson and Company, two 
thousand dollars, on bottomry, on the body, 
tackle, and furniture of one-third of the brig 
Attila, of Boston; the said Fessenden, 
Thompson and Company being sole owners 

of said one-third part, and Hall being 

master of the said brig. That the Attila 
was then lying at Boston, bound on a voy- 
age to Genoa. That the said loan was for 
one year from the said 21st December, 1836, 
at marine interest of eleven per cent, said 
brig having liberty of any ports or places, 
during said period. And the said owners, 
on said 21st December, 1836, in considera- 
tion of, and as security for, said loan and 
interest, by an instrument of bottomry and 
hypothecation, of the same date (a copy of 
which was annexed to the libel), did hypoth- 
ecate and transfer the said one-third of the 
said brig, to the said company, for pay- 
ment of the said loan and interest, at the 
end of sixty days after the expiration of 
said one year, with interest at six per cent, 
after expiration of one year and until the 
same should be paid, and did agree that if 
the loan and interest, or any part thereof, 
should remain due and unpaid, said com- 
pany might sell the said one-third of said 
brig at auction, to satisfy the sum due. 
And the libellant averred that said term of 
one year and sixty days had fully expired 
at the date of filing the said libel, and the 
said Fessenden, Thompson and Company 

1 [Reported by Wdliam H. Crahbe, Esq.] 

2 [Affirmed by the circuit court; case unre- 
ported.] 
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Iiad not paid the sum due and interest, or 
any part thereof, and the said brig Attila 
arrived at Philadelphia on the 26th April, 
1S38, where she still remained, and the said 
owners had refused to transfer or deliver 
the said one third part of said brig to said 
company, or the libellant, and had refused 
to permit the same to be sold. The libel- 
lant further said, that on the 21st February, 
1838, the said Commonwealth Insurance 
Company, in consideration of two thousand 
dollars paid by the said Manassah Knight, 
of Boston, assigned to him all the right and 
interest of the said company to the said in- 
strument of bottomiy or hypothecation and 
advantage thereon accruing, to which as- 
signment their corporate seal was duly at- 
tached. Wherefore the libellant prayed pro- 
cess, &e. To this libel Fessenden, Thomp- 
son and Company replied by filing a plea to 
the jurisdiction, and by an answer travers- 
ing and requiring proof of the facts, in the 
usual form. 

On the ISth September, 1S3S, the cast 
came before Judge HOPKINSON, for a 
hearing on the question of jurisdiction only. 

Mr. Kawle, for respondents. 
This case turns on the nature and extent 
of the admiralty jurisdiction under the con- 
stitution and laws of the United States. 
Judge Story extends this jurisdiction to 
charter-parties, and even to policies of in- 
surance. De Lovio v. Boit [Case No. 3,776] ; 
The Draco [Id. 4,057]. And see Ramsay v. 
Allegreve, 12 Wheat. [25 tJ. S.] 638; Davis 
v. The Seneca [Case No. 3,650]; Bains v. 
The James and Catherine [Id. 756]. It is 
very certain that courts of admiralty in 
England, and in this country prior to the 
Revolution, did not exercise jurisdiction in 
cases like this. In The Draco [supra]. Judge 
Story says that these contracts are a novelty 
in our own courts. In order to give cognizance 
to the admiralty, the contract must be mari- 
time, that is, for the furtherance of the voy- 
age, and not merely a loan on the security of 
the vessel, and, also, it must not be cogni- 
Kable by the common law courts. 12 Coke, 
79, "Admiralty;" "The case of the Admi- 
ralty," 13 Coke, 51; Ross v. Walker, 2 Wils. 
264; Howe v. Nappier, 4 Burrows, 1944; 
Day V. Searle, 2 Sti-ange, 968. A bottomry 
bond is, generally, for a loan made to the 
master, in a foreign port, for the furtherance 
of the voyage. In such a ease admiralty has 
jurisdiction. But no ease is to be found 
where the admiralty has taken jurisdiction 
when the money was borrowed in a home 
port, even if for the purposes of the voyage. 
Johnson v. Shippen, 2 Ld. Raym. 983; Busk 
V. Fearon, 4 East, 319. This doctrine was 
never called in question but by Judge Story. 
3 Kent, Comm. (3d Ed.) pp. 352, 360, 361, § 
49; The Maiy [Case No. 9,187]; Blaine v. 
The Charles Carter, 4 Cranch [8 U. S.] 332; 
Hurrj' V. The John and Alice [Case No. 6,- 
923]. The contract is made on land and is 
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to be performed on land. In this contract or 
bond, there is no reference to the voyage, nor 
its objects, nor is the loan said to be for its 
prosecution; noii does the libel make any 
such allegation. The loan does not appear 
to have had any connexion with the voyage 
or its objects. It was a mere borrowing of 
a sum of money, for the securing of which 
the vessel was bound, and marine interest 
given. But even on Judge Stoi-y's view of 
the law, the libellant cannot come here to 
prosecute his claim, because the parties pro- 
vided their own remedy, excluding the ad- 
miralty jurisdiction; the transfer of the ves- 
sel is absolute, with power in the lender of 
the money to sell, without the interference 
of any court. 

J. R. Ingersoll, for libellant. 

The Draco [supi-a], is precisely the same 
case as this. The question here is, whether 
a bottomi-y bond, given by the owner, in a 
home port, is a subject of admiralty jurisdic- 
tion. In Maryland, in 1804, in New York, in 
1824, and in Massachusetts, in 1835, the ju- 
risdiction in such cases has been distinctly 
recognised, and there is no case to the con- 
trary. Gardner v. The New Jersey [Case No. 
5,233], Judge Winchester's opinion; The Bar- 
bara, 4 O. Rob. Adm. 1; Peyroux v. How- 
ard, 7 Pet [32 U. S.] 341; Zane v. The Presi- 
dent [Case No. 18,201] ; Forbes v. The Han- 
nah [Id. 4,925]. 

HOPKINS ON, District Judge. If the plc-a 
which has been filed in this ease, were stated 
in full, it would be simply this: that the 
court has not jurisdiction, because it does not 
appear on the face of the libel, or by the con- 
tract, that the bottomiy loan, for which the 
bond was executed, was made in a foreign 
port Such a plea would not be good. But 
the ground has been taken, that the money, 
in point of fact, was not borrowed for the 
purposes of the voyage, and that the contract, 
therefore, is not cognizable in an admiralty 
coui-t If this is so, then, to give it effect, 
it should have been specially stated, as oust- 
ing the jurisdiction; and, being a matter of 
fact, the libellant could have replied, either 
by taking issue on the fact, or by alleging 
the jurisdiction, notwithstanding. Or, if the 
respondents think that the facts of the case 
ought to appear on the libel, to give the court 
jurisdiction, why did they not demur to the 
libel, as not showing suflBcient cause against 
them, and rest the case upon that point. Or, 
yet another course was open to them. They 
might have more fully set out, by way of 
special answer, that, admitting the matters 
of fact alleged in the libel to be true, they 
were insufficient for the libellant to proceed 
upon, or to oblige the respondents to answer; 
or that, from some reason apparent on the 
face of the libel, or by reason of the omis- 
sion of some fact which ought to be contain- 
ed therein, or for want of some circum- 
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stances wliich ought to te apparent there- 
from, the respondents ought not to be com- 
pelled to answer; and haye asked the judg- 
ment of the court whether they ought to he 
compelled to answer. The demurrer inequity, 
as in law, can only he for objections ap- 
parent on the bill itself; either from mat- 
ter contained in it, or from some defect in 
form; and this principle is equally appli- 
cable to the case before us. The demurrer 
cannot state what does not appear on the 
face of the libel, and therefore, in this case, 
it could not state that the loan was made in 
a home port, for that does not appear, and, 
therefore, if that matter of fact is the ground 
of objection, it should have been set out, as 
any other fact in an answer. The demurrer 
could only have stated that the fact of the 
loan being- in a foreign port did not appear, 
and that would not oust the jurisdiction. If 
it appears on the face of the libel that the 
libellant is not entitled to sue, as in the case 
of an infant or a married woman, the re- 
spondent may demur; but if the incapacity 
does not appear in the libel, although true 
in point of fact, then the respondent must 
take advantage of it by pleading in bar, or 
by answer. If it appear on the face of the li- 
bel tliat the court has not jurisdiction of the 
case, the respondent may demur; for in- 
stance, if it had been affirmatively stated in 
this libel that the loan was in a home port, 
and if in such a case the court would not 
have jurisdiction, it would be ground for de- 
murrer. The plea to the jurisdiction is over- 
ruled. 

The respondents having obtained leave to 
amend their answer, filed an amendment in 
effect as follows: 

Respondents say, that m December, 1836, 
they were co-partners in trade in JBoston, 
and the owners of one third part of the said 
brig Attila. In the said month they bor- 
rowed of the Commonwealth Insuiunce Com- 
pany two thousand dollars, and executed as 
security the bond mentioned in the libel, by 
which the said third part of the said brig 
was transferred in pledge or mortgage to 
the said insurance company. There was no 
agreement or understanding between the 
company and the firm that the money so 
loaned should be applied to said vessel or 
her cargo, in any wise. In considei-ation of 
the execution of the said bond, they received 
from the said company a check, payable at 
a future day, and its amount was not col- 
lected or received until the vessel had sailed 
on a foreign voyage, and was not, nor was 
any pait thereof, expended on said vessel 
nor about her voyage. 

The case came on for a hearing on the 
amended answer, before Judge HOP KIN- 
SON, on the 2-ith January, 1840, and evi- 
dence was given in support of all the mat- 
ters of fact alleged in the answer. The case 
was argued by the same counsel. 



J. E. IngersoU, fot libellant. 

The question to be argued is one of pure 
admiralty law: it is whether a bottomry 
pledge, given by an owner in his own port 
and place of residence, for money not used 
upon the ship, or in the voyage, is a proper 
subject of admiralty jurisdiction. This de- 
pends upon a series of judicial adjudica- 
tions for its answer. American Ins. Co. v. 
Canter, 1 Pet [26 U. S.] 511; Hand v. The 
Elvira [Case No. 6,015]. The agreement of 
the parties in this case, gives a lien as well 
as if it were given by the local law, and this 
court may take cognizance as' well in the 
one case as the other. There is no local 
law prohibiting such an agreement. Where 
repairs are made upon a vessel, the law 
gives a lien without the consent of the par- 
ty; here, the consent of the parties gives 
the lien without the action of the law. The 
Virgin, 8 Pet [33 U. S.] 538. Had the bond 
been given by the captain, it would un- 
doubtedly have created a maritime lien. 
There must be necessity to justify the cap- 
tain in hypothecating the ship, as he is only 
an agent; but the principal, the owner, 
needs no necessity, no justification to act as 
he pleases with his own. Blaine v. The 
Charles Carter, 4 Cranch [8 U. S.] 328; Tun- 
no V. The Mary [Case No. 14,237]; Boreal 
V. The Golden Rose ild. 1,658]; The Mary 
[Id. 9,187]; Conard v. Atlantic Ins. Co., i 
Pet [26 U. S.] 386, 429, 436. If the owner 
of a ship coming from Canton goes to an 
insurance company, produces the bill of 
lading, and borrows money on it on re- 
spondentia, the money is not applied to the 
cargo or the voyage, nevertheless the lien 
is good. The Draco [Case No. 4,057]; Bains 
V. The James and Catherine [Id. 756], The 
Draco, is the veiy ease of the Attila. The 
Orleans v. Phoebus, 11 Pet [36 U, S.] 175. 

Mr. Rawle, for respondent 

The libellant relies entirely on the decision 
of Judge Story, in The Draco [supra]. We 
rely on Judge Baldwin's opinion. The nature 
and extent of admiralty jurisdiction has 
been a fruitful source of difference of opin- 
ion among our most eminent jurists. Ram- 
say V. Allegreve, 12 Wheat [25 U. S.] 614, 
631, 632, 638, 640; Davis v. The Seneca 
[Case No. 3,650]; Bains v. The James and 
Catherine [supra]. Admiralty courts in Eng- 
land exercised no such jurisdiction at the 
time of the adoption of the constitution, as 
is now claimed here. Even Judge Story 
confesses these things to be novelties in our 
courts. The Draco [supra]. To give the ad- 
miralty jurisdiction, the conti-act should be 
strictly maritime, and in furtherance of the 
voyage, and there should b'e no remedy at 
common law. "The Admiralty," 12 Coke, 
79; "The case of the Admiralty," 13 Coke, 
51. Seamen's wages are the only case of 
contract in which both courts have jurisdic- 
tion. Howe V. Nappier, 4 Burrows, 1944, 
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1950; Day t. Searle, 2 Strange, 968; Ross 
V. Walker, 2 Wils. 264. A bottomry bond, 
properly speaking, is given in a foreign port, 
by tlie master of a vessel, to enable the 
voyage to be prosecuted. Tliei'e is no ease 
where the admiralty has taken jurisdiction 
when the loan was in a home port, even if 
for the purpose of the voyage. Johnson v, 
Shippen, 2 Ld. Eaym. 983; Forbes v. The 
Hannah [Case No. 4,925]; Hurry v. The 
John and Alice [Id. 6,923]. In the case of 
The Draco, Judge Story referred to Conard v. 
Insurance Go., 1 Pet [26 U. S.] 511, only on the 
point of the validity of the contract, not on 
the question of jurisdiction. Even by the 
civil law, a bottomi-y bond is never given 
but for a loan for purposes of the voyage. 
The Draco [Case No. 4,057]. 

"We do not dispute the validity of the con- 
tract, but only the remedy for it in this 
court. It is a contract made in the body 
of a county, on the pledge of a chattel, 
which happens to be a ship. It is not a 
maritime contract, but an ordinary loan on 
securitj', with a personal obligation to pay 
the money. In the case of several bottomry 
bonds, the money loaned last is paid first, 
for it was loaned for the benefit and security 
of previous lenders. But it would not be 
so in this case, the loan not having been 
made for any such purpose. The parties to 
this bond have provided their own remedy, 
and given express directions how it was to 
be employed; this court, therefore, has no 
right to interpose. 

J. E. Ingersoll, for libellant, in conclusion. 

Conrad v. Insurance Co., although not an ad- 
miralty case, was an action of trespass for 
interfering with a maritime contract, and 
is, tlierefore, a ruling case. It was recog- 
nised as a maritime contract, or the judg- 
ment of the circuit court would have been 
reversed, on the ground of usury. The 
whole argument went on the ground that it 
was a maritime contract, or it was void; 
if it was a pure maritime contract, the ad- 
miralty had jurisdiction to enforce it. 1 Pet. 
[26 U. S.] 409, 415, 437. This case is com- 
pletely covered by that of The Draco. 

On the 1st April, 1S40, Judge HOPKIN- 
SON delivered the following decree in the 
case: "I, Joseph Hopkinson, judge of the 
district court of the United States in and for 
the Eastern district of Pennsylvania, having 
duly considered the libel, answer, and repli- 
cation, filed in this cause, as also the proofs 
exhibited on both sides, do thereupon ad- 
judge, order, and decree, that the libel be 
dismissed, and that judgment be entered for 
the respondents for costs." 

On the 2d April, 1S40, an appeal was entered 
and allowed upon this decree, to the circuit court 
of the United States, for the Third circuit. On 
the 12th ilay, 1810, the decree was affirmed in 
the ch'cuit court, with costs. 
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KNIGHT V. BALTIMORE & O. R. CO. 

[Taney, 106; 3 Fish. Pat. Cas. 1; i Merw. Pat. 
Inv. 311.] 

Circuit Court, D. Maryland. Nov. Term, 1840. 

Patents — Prima Facie Right of Patentee — 
Useful — Op Value — Corrected Pat- 
ent—Reissue. 

1. A patent is prima facie evidence that the pat- 
entee is the inventor of the improvement describ- 
ed, and casts on persons infringing it, the burden 
of proving that such improvement was not the in- 
vention of the patentee, or that it was in public 
use before he apnlied for a patent. 

[Cited in Milligan & Higgins Glue Co. v. Up- 
ton, Case No. 9,607; Aleott v. Young, Id. 
149.] 

2. The patentee cannot recover damages for 
the infringement of his patent, unless tlie jury 
find his improvement to be useful, and of some 
value. 

3. The original patent may be surrendered, and 
a corrected one taken out, for the piirpose of giv- 
ing a more perfect description of the invention 
intended to be claimed in the original patent, or 
for the purpose of narrowing the claim, so as to 
leave out parts of the machinery claimed as 
new in the first patent, and afterwards found to 
be the invention of others: provided, the error 
arose from inadvertence or mistake, and was at- 
tempted to be corrected within a reasonable time 
after its discovery. 

4. The improvement intended to be described in 
the re-issiied patent must, in principle and mode 
of operation, be substantially the same with the 
one intended to be described in the original pat- 
ent. 

[Cited in Giant Powder Co. v. California Pow- 
der "Works. Case No. 5,379; Kane v. Hug- 
gins Cracker & Candy Co., 44 Fed. 290.] 

5. It is not necessary to include, in the re-is- 
sued patent, all of the improvements claimed by 
the patentee, and to which he may have been 
actually entitled under the original patent. 

[Cited in MeWilliams Manuf'g Co. v. Blundell, 
11 Fed. 420.] 

[This was an action on the case tried by 
Chief Justice Taney and a jury, to recover 
damages for the infringement of letters pat- 
ent for an "improvement in railroad cars" 
giunted to plaintiff [Isaac Knight], March 
18, 1829, reissued July 10, 1834, and again 
reissued April 28, 1836. The invention was 
for the purpose of obviating the friction 
caused by the lateral thrust of the axles of 
railroad carriages against the shoulders of 
the journals, by receiving such thrust 
against the extremity of the journals, which 
were turned spherically, and bore against a 
plate of iron, placed on the frame of the 
carriage for that purpose.] 2 

J. Jleredith, John Nelson, and C. F. Mayer, 
for plaintiff. 

R. Johnson and J. H. B. Latrobe, for de- 
fendant. 

1 [Reported by James ]Mason Campbell, Esq., 
and by Samuel S. Fisher. Esq., and here com- 
piled and reprinted by permission. The syllabus 
and opinion are from Taney, lOG, and the state- 
ment is from 3 Fish. Pat. Cas. 1.] 

2 [From 3 Fish. Pat. Cas. 1.1 
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TANEY, Circuit Justice. 1. In the patent 
of 1829, the plaintiff claims to have invented 
improvements, consisting of (1st) the appli- 
cation of friction wheels or rollers to the 
axles of railway carriages; (2d) in the mode 
of applying them; and (3d) in the construc- 
tion of the hody and other parts of the car- 
riage; and he claims, as new, the combina- 
tion described in each of these three im- 
provements, as well as the combination of 
the whole machine. 

2. The improvement which is described in 
the specification, in the following words, is 
claimed as new: "And in order to get rid 
of the lateral friction, caused by the collars 
or shoulders of the axles, the ends of all the 
axles to be reduced to a point, and plates of 
steel so fixed, either in a frame, or on the 
sides of the carriage, as that the ends of the 
axles would work at a point against those 
plates; by which arrangement we avoid 
nearly all the friction occasioned by collars 
in the common way, and perhaps, some of 
that produced by the flanges of the road- . 
wheels against the side of- the rails; and in 
order to enable this improvement to be ap- 
plied to the curvatures of the road, there 
must be left sufficient room for the main 
axles to play within these collars, and also 
between the small rollers." 

The patent is prima facie evidence that 
the plaintiff was the inventor of the improve- 
ment therein described, and casts on the de- 
fendants the burden of proving that such 
improvement was not the invention of the 
plaintiff, or that it was in public use before 
he applied for a patent. But the plaintiff 
is not entitled to recover, unless the jury 
find his improvement to be useful, and of 
some value. 

3. The plaintiff, at the time of his appli- 
cation for the patent of 1834, had a right to 
surrender the patent of 1829, and take out a 
corrected one, if the said patent was invalid^ 
either by reason of the defective description 
of the improvement, or by reason of his hav- 
ing claimed, as new, more than he was en- 
titled to; provided, the error had arisen from 
inadvertence or mistake, and the plaintiff 
proceeded to correct it within a reasonable 
time after it was discovered. 

4. The plaintiff was not entitled to the pat- 
ent of 1834, except for the purpose of giving 
a more perfect description of the invention 
intended to be claimed by him in the patent 
of 1829, or of narrowing his claim, so as to 
leave out parts of the machinery claimed as 
new in the first patent, and which he after- 
wards found to be the invention of others; 
and the plaintiff cannot recover in this suit, 
if the end-bearing (for the purpose of de- 
stroying the lateral thrust) intended to be 
described in the patent of 1834, is not, in 
principle and mode of operation, substan- 
tially the same improvement with the one 
intended to be described in the patent of 
1829. But the plaintiff was not bound to 
include in the patent of 1834, all of the im- 



provements, which he claimed, and to which 
he may have been actually entitled under 
the patent of 1829. 

5. The patent of 1829 having been can- 
celled, when that of 1834 was granted, the 
subsequent patent of 1S3G, upon which this 
suit is bi-ought, is not valid, unless the im- 
provement described in it is, in its principle 
and mode of operation, the same with that 
intended to be described in the patent of 
1834, differing from it only in giving a more 
perfect description of the improvement in- 
tended to be secured by that patent, or in 
rejecting something before included as new, 
which was found to be old. The plaintiff 
was not entitled, in the patent of 1836, to 
enlarge, change or modify the improvement 
intended to be patented by the patent of 
1834. 

6. The plaintiff is not entitled to recover, 
unless he is the original inventor of the im- 
provement described in the patent of 1836, 
and unless that improvement is the same, in 
principle and mode of operation, with the 
one intended to be described in the patents 
of 1834 and 1829; nor was he entitled to sur- 
render the patents of 1829 and 1834, in the 
manner above-mentioned, unless the errors 
of each of them arose from inadvertence, ac- 
cident or mistake, nor unless he proceeded to 
correct such error within a reasonable time 
after he discovered it. But the patent of 
1834 is prima facie evidence that the patent 
of 1829 was lawfully surrendered, and the 
new one granted; and so also, the patent of 
1836 is prima facie evidence that'the patent 
of 1834 was lawfully surrendered, and that 
of 1836 lawfully granted. 

7. The public use of end-bearings, for the 
purpose of transferring friction from the 
shoulders to the ends of axles, in a cotton- 
mill or other stationary machinery, before 
the patent of 1829, as described in the testi- 
mony, will not render the plaintiff's patent 
void, provided the jury find that he was the 
original inventor of the combination he 
claims, in relation to railway carriages, and 
that his invention is useful in the transporta- 
tion of burdens and passengers on railways. 
But if, before his first patent was obtained, 
the same principle, in the same combination, 
which he describes as his improvement, was 
in public use, in ordinary carriages, upon 
common roads, the plaintiff was not entitled 
to a patent for applying tJie same thing to 
railway carriages, unless the improvement 
he claims contain something new and mate- 
rial, either in principle, in combination, or in 
the mode of operation, in order to adapt it 
to its new use. 

8. The defendants are not liable to this ac- 
tion, unless they have used the plaintiff's in- 
vention, or one substantially the same in 
principle and mode of operation, since the 
date of the patent on which this suit is 
brought; and if the jury find for the plain- 
tiff, he is entitled to damages for the use of 
his invention, from that time until the com- 
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mencement of this suit, but lie is not enti- 
tlecl to damages for any use which the de- 
fendants may have made of this invention, 
before the date of the patent of 1S36. 

Verdict and judgment for the plaintiff for $5,- 



KNIGHT V. CARGO OF THE SALEM. 
See Case No. 12,24S- 
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KNIGHT V. CHENEY. 

[5 N. B. R. 305.] 1 

Circuit Court, D. Rhode Island. June Term, 

1871. 

BaNKRCPTCY — POIVEK OP COURT TO OkDER SaLE 

OP Property in Possession of Third Party 
—Title in Dispute— Sai.e by Bankrupt. 

The United States district court does not pos- 
sess the power under the twenty-fifth section of 
the present banlcrupt act [of 1867 (14 Stat. 528)], 
to order in a summary way the sale of an estate, 
real or personal, although the same is claimed by 
the assignee, even though the title to the same is 
in dispute, if it also appears that the estate in 
question is in the actual possession of a third per- 
son holding the same as owner, and claiming ab- 
Eolute title to and dominion over the same as his 
own property, whether derived from the debtor 
before he was adjudged bankrupt or from some 
former owner. 
[Cited in Smith v. Mason, 14 Wall. (81 U. S.) 
419, 432; Giveeu v. Smith, Case No. 5,467; 
Barstow v. Peckham, Id. 1,064; Rogers v. 
Winsor. Id. 12,023; Ferguson v. Peckham, 
Id. 4,741; Sherman v. Bingham, Id. 12,762; 
Knickerbocker Ins, Co. v. Comstock, 16 
Wall. (83 U. S.) 269; Stieknev v. Wilt, 23 
Wall. (90 U. S.) 150; Re Marter, Case No. 
9.143; Bradley v. Healey, Id. 1,781; John- 
son v. Price, Id. 7,407; Glenny v. Langdon, 
98 U. S. 27; Gifford v. Helms, Id. 248; 
Cleveland Ins. Co. v. Globe Ins. Co., Id. 
372; Re Litchfield, 13 Fed. 866.] 
[Cited in Wisner v. Brown, 50 Mich. 557, 15 
N. W. 903.] 

[Appeal from the district court of the 
United States for the district of Rhode 
Island.] 

In bankraptcy. 

CLIFFORD, Circuit Justice. District 
courts are constituted courts of bankruptcy 
by the act of congress establishing the exist- 
ing system upon that subject, and the pro- 
vision is, that those courts shall have original 
.Jurisdiction in their respective districts in 
ail such matters and proceedings, and they are 
authorized to hear and adjudicate upon the 
same according to the provisions of the banic- 
rupt act 14 Stat 517. Such courts are con- 
sidered as always open for the transaction 
of business xmder that act, and the first sec- 
tion also provides tliat the powers and ju- 
risdiction therein granted and conferred may 
be exercised as well in vacation as in term 
time, and that a judge sitting at chambers 
shall have the same powers and jurisdiction 

1 [Reprinted by permission.] 



as when sitting in court. Provision is also 
made by the same section that the jurisdic- 
tion conferred by the act shall extend to all 
cases and controversies arising between the 
bankrupt and his creditors; to the collection 
of all the assets of the bankrupt; to the ascer- 
tainment and liquidation of the liens and oth- 
er specific claims thereon; to the adjustment 
of the various priorities and conflicting in- 
terests of all parties, and to the marshaling 
and disposition of the different funds anil 
assets, so as to secure the rights of all par- 
ties and the due distribution of the assets 
among all the creditoi-s. Superadded to that 
clause is the further provision that the juris- 
diction shall extend to all acts, matters and 
things to be done under and in virtue of the 
bankruptcy, until the final distribution and 
settlement of the estate of the banltrupt and 
the close of the proceedings in bankniptey. 
On the fifth of October, eighteen hundred and 
sixty-eight, Josiah D. Hunt, of Providence, 
in this district, on the petition of his credit- 
,ors, previously filed in the district court, was 
adjudged bankrupt, and the record showa 
that the respondent before the court was, on 
the twenty-fourth of the same month, duly 
chosen assignee of the bankrupt's estate. 
Due assignment of all the bankrupt's estate 
was also made to the assignee on the day 
of his appointment. Subsequently the as- 
signee claimed a large stock of merchandise 
in the possession of a certain firm doing busi- 
ness in the city of Providence, and the par- 
ties in the possession of the goods refus- 
ed to deliver the same, claiming to hold 
the goods in full property as purchased 
from the bankrupt, and thereupon the as- 
signee presented a petition to the district 
court praying that a citation might issue to 
that firm and to the several persons compos- 
ing the same to appear and show cause why 
the pretended sale and transfer of the mer- 
chandise should not be adjudged void. His 
representations were that the sale and trans- 
fer were not made by the bankrupt in the 
usual and ordinary course of business; that 
the transfer was made by a gi-oss bill of sale, 
without any enumeration of the articles; that 
the bill of sale was executed on the second 
of September next before the grantor was 
adjudged bankrapt; that the goods were re- 
moved from his possession on the following 
day, and that the purchasers had reasonable 
cause to believe that the grantor was in- 
solvent, or that he was acting in contempla- 
tion of insolvency and in fraud of the pro- 
visions of the bankrupt act. 

Amendments were subsequently made to 
the petition by which the present petitioner 
and one David Millard were made parties 
respondent to that proceeding. They were 
severally made parties, for the reasons as- 
signed in the first amendment, which are as 
follows: 

1. That the present petitioner was at that 
time under large liabilities on account of the 
bankrupt; that the bankrupt within four 
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months before the petition in bankruptcy 
against him was filed, being insolvent or act- 
ing in contemplation of insolvency, paid, with 
the knowledge and acquiescence of the pe- 
titioner, the sum of eight thousand dollars 
in discharge of those liabilities, with a view 
to give the present petitioner a preference over 
other creditors of the bankrupt, he, the pres- 
ent petitioner, having reasonable cause to 
believe that the party making the payment 
was insolvent, or was acting in contempla- 
tion of insolvency, and that the payment was 
made to prevent the same from being dis- 
tributed under the bankrupt act. 

2. That the purchasers of the goods gave 
the bankrupt a money check for the sum of 
twenty thousand dollars as payment for the 
goods sold, and that the bankrupt put the 
same into the hands of the other respondent 
named in the amendment, with directions to 
apply the proceeds to the payment of the 
debts of the banknipt then outstanding, and 
upon which the present petitioner was liable 
as surety, and that the payment, transfer and 
conveyance of the same were made with a 
view to give a preference to the petitioner in 
this case, and witli the knowledge and under 
the same circumstances as set forth in the 
charge against the other respondent Pay- 
ment of the proceeds of the check as directed 
by the banlcrupt, is also alleged, and that the 
otlier respondent was also a creditor of the 
bankrupt, and that he applied the proceeds 
of the check in whole or in part, to the pay- 
ment of the amount due to himself as such 
creditor. Based on these representations, the 
prayer for relief is, that each respondent may 
account to the petitioner as such assignee, for 
the stock of goods or for the proceeds of the 
money check, and that they may deliver and 
pay over the same to the said assignee. Cer- 
tain other proceedings took place in the case 
not material to be noticed, and on the twenty- 
third of August, in the same year, the present 
petitioner filed a motion to dismiss the pe- 
tition of the assignee, upon the ground that 
the district court, in that form of proceeding, 
had no jurisdiction to hear and determine 
the matter in controversy, but the district 
court being of a different opinion, overruled 
the motion on the day it was filed and entered 
a decretal order directing the petitioner for 
revision to answer the allegations of the as- 
signee's petition. Dissatisfied with that de- 
cision and decree, the respondent, in that 
liroceeding, filed the present petition in the 
circuit court, and prays that that decision 
and decretal order may oe revised and re- 
versed. Examined sepax-ately, the language 
of the first section of the bankrupt act would 
furnish some support to the theory of the 
assignee, that all the powers and jurisdic- 
tion of the district courts when sitting as 
courLs in bankruptcy may be exercised on 
petition in a summary way, first giving no- 
tice to the pai-ty opposed in interest to the 
prayer of the petition, as in a rule to show 
cause in a proceeding of common law or in 
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a suit in equity. Support to the same theory 
in respect to the powers and jurisdiction of 
the circuit courts in cases and questions aris- 
ing under the bankrupt act, may also be de- 
rived from the first clause of the second sec- 
tion of the same act, if that clause of the sec- 
tion is examined without any reference to the 
constitution, and the other provisions of tlie 
bankrupt act, which show to a demonstra- 
tion that such a theory is erroneous. Circuit 
courts, by the very terms of the same sectioti, 
also have concurrent jurisdiction with the 
district courts of the same district of all suits 
at law or in equity, which may or shall be 
brought by the assignee in bankruptcy 
against any pereon claiming an adverse in- 
terest, of by such person against such as- 
signee, touching any property or rights of 
property of said bankrupt, transferable to 
or vested in such assignee, provided the suit 
at law or bill in equity shall be brought with- 
in two years from the time the cause of ac- 
tion accrued. 14 Stat 518. Controversies, in 
order that they may be cognizable under that 
clause of the section, must have respect to 
some property or rights of property of the 
bankrupt, ti-ansXeiuble to or vested in such 
assignee, and the suit, whether it be a suit 
at law or in equity, must be in the name of 
one of the two parties described in that 
clause and against the other as appears by the 
express words of the provision. All three of 
the conditions must concur to give the juris- 
diction, but where they all concur, the party 
suing may, at his election, commence his suit 
either in tiie district or circuit court, and if 
in the former, it is clear that the case, when 
it has proceeded to final judgment or decree, 
may be removed into the circuit court for re- 
examination by writ of error if it was an 
action at law, or by appeal if it was a suit 
in equity, provided the debt or damages 
claimed amounts to more than five hundred 
dollars, and the writ of error is seasonably 
sued out or the appeal is claimed and the re- 
quired notices are given within ten days 
from the rendition of the judgment or decree. 
Suits in equity, between such parties in the 
case therein described, as well as actions at 
law, may be commenced and maintained in 
the district courts, and it is clear that final 
decrees in such suits in equity, as well as 
final judgments in such civil actions where 
the debt or damages as claimed amount to 
more than five hundred dollars, may be re- 
examined in the circuit courts, and that the 
final decrees and judgments rendered in the 
circuit courts in such cases where the sum 
or value exceeds two thousand dollars, may 
be re-examined in the supreme court by ap- 
peal or writ of error, as provided in the ju- 
diciary act and the act allowing appeals in 
cases of equity and of admiralty, and mari- 
time jurisdiction. 1 Stat 84; 2 Stat 244. 
Where the debt or damages claimed in such 
a case do not exceed five hundred dollars, 
and the suit, whether it be a suit at law or 
in equity, is commenced in the district court 
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the better opinion is that the judgment or 
decree of that court is final and conclusive, 
as it is clear that no such judgment or de- 
cree of the district court is subject to re- 
vision by the circuit court under the power 
conferi'ed by the first clause of the second 
section of the banbi'upt act. Attempt is 
made to show that the construction here 
given to the third clause of that section, is 
inconsistent with the language of the first 
clause, but the court is of a different opin- 
ion, ■ as the power of general superintend- 
ence and jurisdiction conferred by the first 
clause does not extend to cases where spe- 
cial provision is otherwise made, as such 
cases are in express terms excepted from 
its operation. Undoubtedly it extends to all 
cases and questions where special provision 
is not otherwise made, as the further enact- 
ment Is that the circuit courts may, in the 
cases not falling within some special provi- 
sion, "upon bill, petition or other proper pro- 
cess of any party aggrieved, hear and 
determine the case as in a court of equi- 
ty." Such revision is evidently to be of a 
summary and special character, as sufii- 
ciently appears from the words "general 
superintendence" preceding and qualifying 
the word "jurisdiction," and more clearly 
from the fact that the power to revise, as 
there conferred, extends to mere questions 
as well as to cases, and to eveiy interlocu- 
tory order in the proceeding, except where 
special provision is otherwise made, and 
also from the language of the second clause 
of the section that the powers and jurisdic- 
tion therein granted may be exercised, either 
by said court, or by any justice thereof, in 
term time or vacation. Appeals in cases 
under the third clause of the section are too 
late, unless the appeal is claimed and the 
required notices are given within ten days 
from the entry of the decree in the district 
court, and the act of congress does not give 
the circuit courts any power to enlarge the 
time. None of those provisions, however, 
apply to petitions for revision under the first 
clause of the section, nor does the bankrupt 
act fix any precise limitation to the right of 
an aggrieved party to file such a petition in 
the circuit court. Power to revise all cases 
and questions which arise in tlie district 
courts in such a proceeding "except when 
special provision is otherwise made," is con- 
feiTed upon the circuit courts, hut the court 
here is of the opinion that the power con- 
ferred by that clause does not extend to any 
case where special provision for the i-evision 
of the ease is otherwise made, as where it 
is provided that an appeal or writ of error 
will lie from the circuit court to the district 
court in manner provided in the laws of con- 
gress allowing appeals and writs of error. 

Special provision is made for the revision 
in the circuit court of controversies like the 
one before the court, and for several other 
classes of contvoversies, and the opinion of 
the court is that such causes of action cannot 



be determined by the district courts in a 
summary way without due process of law, 
subject, perhaps, to one or two exceptions 
of a special character. Such controversies 
must be determined by suit in equity or by 
an action at law, as the ease may be, and 
where an action at law is the proper rem- 
edy, the parties are entitled to a ti'ial by 
jury, if "the value in controversy shall ex- 
ceed twenty dollars." Cases of the kind 
before the court, fall directly within the 
third clause of the section under considera- 
tion, and where the property in controversy 
at the time the debtor was adjudged bank- 
rupt, was in the actual possession of a third 
person claiming absolute title and dominion 
of the same, the question of ownership, if 
the same is claimed by the assignee of the 
bankrupt, must be determined by a suit in 
equity or by an action at law, subject to re- 
examination as provided In the law of the 
forum where the suit is commenced. Con- 
current jurisdiction in such eases is cer- 
tainly vested in the circuit and district 
courts, and it is equally clear that either 
party, in a proper case, may remove the 
cause into the supreme court for re-exam- 
ination, as provided in other controversies 
outside of the bankrupt act. Strong support 
to that conclusion may also be derived from 
the several special provisions of the act re- 
ferred to in the exception contained in the 
first clause of the second section, as they 
show that judgments or decrees rendered in 
such cases cannot be revised by tlie circuit 
courts under the summary power confeiTed 
by the first clause of that section. 

Plain and well supported as these sever- 
al propositions appear to be, still it is con- 
tended that the twenty-fifth section of the 
act shows that they are all erroneous; that 
the district court possessed in this case full 
power to direct the petitioner in revision to 
appear for the pm-pose specified in the cita- 
tion and to order that the goods should be 
sold, and that the proceeds should be held 
in place of the goods, as the measure of 
value in any subsequent controversy be- 
tween the parties. Perishable estate of the 
debtor may be sold by -order of the district 
court under the direction of the messenger 
or assignee, the fund received to be held in 
place of the estate sold, and the provision 
is made in case the estate of the debtor is 
liable to deterioration in value. Correspond- 
ing provision is also made in respect to tlie 
estate of the debtor which has come into the 
possession of the assignee, or which is 
claimed by him, where it appears to the sat- 
isfaction of the court that the title to the 
same is in dispute, and the enactment is 
that "the court may, upon the petition of 
the assignee," after reasonable notice to the 
claimant, his agent or attorney, "order it to 
be sold under the direction of the assignee." 
the funds received to be held in place of 
the estate, as in the case of the sale of per- 
ishable property. 
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Discretionary power, it must he conceded, 
exists in the district court to order a sale 
of the estate of the debtor, -where it appears 
that the title is in dispute, if it also appears 
that the debtor was in possession of the es- 
tate at the time that he was adjudged bank- 
rupt, and that the estate was duly trans- 
ferred to the assignee and that it remained 
in his possession at the time the sale was 
ordered. Grant that the power of sale un- 
der that section, extends to such a case as 
that supposed, still the concession does not 
sustain the decision of the district court un- 
der revision, as the estate in this case was 
never transferred to the assignee, and was 
not in his possession at the time the order 
of sale was passed. On the contrary, it 
was in the actual possession of the respond- 
ent firm, claiming absolute title to, and do- 
minion over the same as their own proper- 
ty. Responsive to that suggestion, the prop- 
osition of the assignee is, that the estate in 
question is also claimed by him as such as- 
signee, and that the power of sale under 
that provision extends to any portion of an 
estate, the title to which is ui dispute, 
where the same is claimed by the assignee 
as in this case. Taken literally the phrase, 
"or which is claimed by him," would per- 
haps appear to afford some support to the 
theory of the assignee, but it is impossible 
to adopt that view, as it would authorize the 
district judge in the settlement of the es- 
tate of a bankrupt, however small, to order 
the sale of the estate, if claimed by the as- 
signee, of every inhabitant of his judicial 
disti-ict, and to direct the assignee to hold 
the funds received from the sales in place 
of the estates sold, and to compel the own- 
ers in possession of the same to appear in 
court and vindicate their titles, and to ac- 
cept, if successful, the proceeds of the sale 
as the value of their property. Adopt that 
theory, and the constitution which was or- 
dained to establish justice, becomes a mock- 
ei-y, as any man may be deprived of his 
property without due process of law, and no 
man, where the title to property is concern- 
ed, is entitled to a trial by jury, unless he 
commences his action "before the court or- 
ders the sale." Such a theory as applied to 
the facts of this case is not only repugnant 
to the constitution, but also to many of the 
other provisions of the bankrupt act, and 
especially to the third clause of the sec- 
ond section of the act, which contemplates 
that such controversies shaU be prosecuted 
by an action at law or a suit in equity, 
and gives concurrent jurisdiction to the 
circuit and district courts to hear and de- 
termine the same as provided in the judi- 
ciary act. Appellate jurisdiction as exer- 
cised under the twenty-second section of the 
judiciary act, is not conferred upon the cir- 
cuit courts in any case under the bankrupt 
act, where the ruling, order, decision or de- 
cree of the district court is made or rendered 
by that court in a summary way. All such 
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rulings, orders, decisions or decrees must be 
revised, if at all, under the first clause of 
the second section of that act, as before ex- 
plained; but there are four classes of cases 
where appellate jurisdiction, as exercised 
under the judiciary act, may be exercised 
by virtue of the powers conferred by the 
bankrupt act They are as follows: First. 
By appeal from the final decree of the dis- 
trict court in suits in equity, commenced 
and prosecuted in the district court by vii-- 
tue of the jurisdiction created by the third 
clause of the second section of the act. 
Second. By writ of error sued out to the dis- 
trict court in civil actions finally decided by 
that court in the exercise of the jurisdic- 
tion confeiTed by the same clause of that 
section. Third. By appeal from the deci- 
sion of the district court rejecting wholly or 
in part the claim of a creditor as provided 
in the sixth section of the act. Fom-th. By 
appeal from the decision of the district court 
allowing such a claim, where the same is 
opposed by the assignee. In re Alexander 
[Case No. 160]. 

Obviously the first two provisions are su- 
pererogatory, if the theory of the assignee is 
correct, as he has nothing to do in any case 
where he claims the estate but to apply to 
the district court to order a sale of the same 
if he can satisfy the district judge that the 
title to the same is in dispute. For these 
and many other reasons which might be giv- 
en, the theory of the assignee must be re- 
jected, but it is equally clear that the phrase 
"or which is claimed by him" cannot be re- 
jected as surplusage, nor can the language 
employed be treated as without meaning. 
Those words are not contained in the fifty- 
fourth section of the insolvent laws of Mas- 
sachusetts, from which the provisions in oth- 
er respects were substantially borrowed. 
Similar provision is there made where it ap- 
pears that the title to any portion of an es- 
tate which has come into the possession of 
the assignee, is in dispute, and that the 
property is of a perishable nature or liable to 
deteriorate in value, but the words "or which 
is claimed by him" are not contained in the 
section. Gen. St. Mass. p. 588. Beyond 
doubt that phrase was incorporated into the 
bankrupt act for the purpose of enlarging 
the power of sale as compared with the cor- 
responding provision in the state law. Al- 
though the title to the estate is in dispute, 
still the case would not fall within the stare 
law unless the estate in question had "come 
into the possession of the assignee," but the 
provision of the bankrupt act authorises the 
sale, though the estate may not have come 
to the possession of the assignee if it is 
claimed by him and the title is in dispute, as 
where pei-sonal estate is found in the hands 
of a mere depositary, carrier or bailee for 
safe keeping or transportation, without claim 
of title or interest in the goods, or what more 
frequently occurs, where pei-sonal* property 
is subsequently discovered in the possession 
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of the bankrupt, whicli was not transferred 
to the assignee, and in other cases of like 
character, other examples might be put, but 
those mentioned, it is believed, will be suffi- 
cient to show that the power of sale even as 
enlarged by incorporating that phrase into the 
provision, does not extend to a case where 
the estate in question is in the actual posses- 
sion of a third pereon holding the same as 
owner, and claiming absolute title to and 
dominion over the same, whether the title 
and possession were derived from the debtor 
or any other former owner. Construed in 
this way, the phrase in question is perfectly 
consistent with the other provisions of the 
bankrupt act, and entirely reconcilable with 
the provisions of the constitution which or- 
dain that no person shall be deprived of prop- 
erty without due process of law, and that the 
right of trial by jury, where the amount in 
controversy shall exceed twenty dollars, 
shall be presei-ved in suits at common law; 
but if the theory of the assignee is adopted, 
the phrase in question completely supersedes 
the third clause of the second section of the 
bankrupt act, and all the provisions of the 
act to carry that clause into effect, and is in 
direct conflict with two of the great safe- 
guards of the constitution. In re Kerosene 
Oil Co. [Case No. 7,726]; In re Bonesteel 
[Id. 1,627]. Opposed to that conclusion is 
the suggestion that the eighth section of 
the former bankrupt law contained a provi- 
sion precisely similar to the third clause of 
the second section of the present act; but 
the decisive answer to that suggestion is, 
that the sixth section of the prior act pro- 
vided that the jurisdiction of the district 
court in all matters and proceedings in bank- 
ruptcy arising under the act should "be ex- 
ercised summarily," and that the district 
court should be deemed always open for that 
purpose. 5 Stat. 445. Appeals to the circuit 
court, except by the bankrupt where he was 
refused a discharge, were not authorized by 
that act, but the decision of the district court 
in all other cases, though made in a sum- 
mary way, was final and conclusive, unless 
the district judge, in his discretion, saw fit 
to adjourn some point or question into the 
circuit court for the same district Ex parte 
Christy, 3 How. [44 U. S.] 317. 

Controversies, such as ai-e described in the 
third clause of the second section of the 
bankrupt act, if prosecuted in the district 
court by a suit in equity, and the debt or 
damages claimed is more than five hundred 
dollai-s, may be appealed into the circuit 
court, or if prosecuted by action at law, may 
be removed into that court by writ of error, 
and there are many other differences be- 
tween the old law and the one now in force, 
which show that the rules of construction 
adopted by the courts in eases arising under 
the prior act, are not applicable to the provi- 
sions of the present law. Every point and 
question arising in the administration of 
the law might, in the discretion of the dis- 
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trict judge under the prior act, be adjourned 
into the circuit court to be determined there 
in a summary way, but it is clear that cases 
where special provision is otherwise made, 
cannot be revised by the circuit court under 
the first clause of the second section of the 
law now in force. Objection may be made 
that if the construction adopted is correct, 
then no revision can be had in that class of 
cases where the debt or damages claimed 
does not exceed five hundred dollars, but the 
conclusive answer to that objection, if made, 
is that congress possesses the sole power to 
determine whether or not an appeal shall be 
allowed, and in what cases the judgment or 
decree of the subordinate court shall be final 
and conclusive. Ex parte Christy, 3 How. 
[44 U. S.] 317. Unquestionably congress 
might provide that a decree in equity ren- 
dered in the district court should be revised 
in the circuit court in a summary way; but 
it is clear to a demonstration that judgments 
in actions at law rendered in that court, if 
founded upon the verdict of a jury, can 
never be revised in that way, as the consti- 
tution provides that "no fact tried by a jury 
shall be otherwise re-examined in any court 
of the United States than according to the 
rule of the common law." Two modes only 
were known to the common law to re-exam- 
ine such facts, to wit, the granting of a new 
trial by the court where the issue was tried 
or to which the record was returnable, or, 
secondly, by the award of a venire facias 
de novo by an appellate court for some error 
of law which intervened in the proceedings. 
2 Story, Const. (3d Ed.) 584; Parsons v. Bed- 
ford, 3 Pet [28 U. S.] 448. 

Congress could not provide that a judg- 
ment of the district court, founded upon the 
verdict of a jury in a civil action, whether 
for a less or greater sum than five hundred 
dollai-s, should be revised in the circuit court 
in a summary way, and inasmuch as suits 
in equity, such as are mentioned in the third 
clause in the second section of the bankrupt 
act, are placed in the same category as ac- 
tions at law, the court is of the opinion, as 
no provision for appeal is made where the 
debt or damage claimed does not exceed five 
hundred dollars, that it was the intention of 
congress that the decrees of the district court 
in such case should be final and conclusive. 
Viewed in any light, the court is of the opin- 
ion that the district court does not possess 
the power under that provision to order in 
a summary way the sale of an estate, real 
or personal, although the same is claimed by 
the assignee, even though the title to the 
same is in dispute, if it also appears that the 
estate in question is in the actual possession 
of a third person, holding the same as owner 
and claiming absolute title to and dominion 
over the same as his own property, whether 
derived from the debtor before he was ad- 
judged bankrupt or from some other former 
owner. The decision and decree of the dis- 
trict court [case unreported] is reversed. 
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Case ISTo. 7,884. 

KNIGHT V. GAVIT. 

[43 Jour. Fr. Inst. 408; Mirror Pat. Off. 94, 131, 
135.J 

Circuit Court, E. D. Pennsylvania. Oct., 1846. 

Patents — Pi,aistiff's Title— Paut Ownership — 
Title in Trust Claim — Pokmal Claim— Ree- 

EltEXCE TO DrAWIN'G — PRIOR IMPERFECT MA- 
CHINE — Intention to Infringe — Alterations 
— Measure of Damages— Defendant's Profits 
— Plaintiff's Loss. 

II. Proof of two-thirds ownership of patent 
will not sustain an action against an alleged in- 
fringer when the plaintiff claims sole ownership.] 

[2. The holder in trust of the legal title may 
maintain action foi infringement in his own 
name.J 

[3. When the claim is for the "arrangement 
of," etc., "as herein described," the court will 
not limit its view to tixe. formal words of the 
claim, but will look to the description thus ex- 
jiressly referred to by the patentees, and deduce 
from it, and from the drawing which forms part 
of it, ibe entire improvement which it was ^eir 
object to secure to themselves by patent.] 

[4. A machine, which from the imperfections 
in its material and the want of precision in its 
adjustments is unfit altogether for the offices 
that are performed by a later machine, cannot 
be used to defeat the claim of novelty (in the 
Cfmbination of known parts) in the later ma- 
chine.] 

[5. Though the machine as made by defendant 
may not be an infringement on the plaintiff's 
patent, yet if it was so made tliat it might be 
easily adjusted by a third person so as to in- 
fringe that patent and the intention was that it 
be so adjusted, and it was so adjusted; then the 
defendant is liable.] 

[6. In considering the measure of damages for 
an infringement of a patent, the jury should take 
into account not merely the profit which the de- 
fendant has derived from the infraction, but 
the whole amount of loss and injury which the 
plaintiff has sustained, and among other things 
the expense and toil incident to bringing the suit 
for infringement.] 

Between forty and fifty witnesses were ex- 
amined. After the evidence was closed, the 
Ijlainttff contended that the specification show- 
ed that his patent was for a machine to finish 
paper by repeated contact of heated metal- 
lic cylinders, acting "^vith graduated tempera- 
ture and pressure, on the naked sheet, while 
damp, in successive stages of the drying 
jDrocess, with an intermediate adaptation of 
former modes of alternately shifting the side 
next to the diying surface of the cylinders; 
and that on the question of invention, or of 
infringement, the explanatory designation of 
a method of graduating or preventing the 
closeness of contact of the two first cylinders 
did not exclude the optional use of other 
modes of postponing or graduating original 
contact or pressure, as might be deemed best 
for the protection of the moist sheet against 
injury from premature or excessive pressure. 
He tiierefore requested the court, first, to 



instruct the jury that if the ta-ms of art con- 
tained in the specification were ordinarily 
used and applied as testified, and if the juiy 
believed that the varying texture of the 
damp sheet, during the drying process, as 
described by the witnesses, rendered such 
repetition of contact of the di'lers a process 
adapted to the successive conditions of the 
sheet, and useful in converting it into finished 
paper, in the manner testified, plaintiff's in- 
terpretation of the specification was correct 
in point of law, and his patent valid, if orig- 
inal. Upon the question of originality, he in- 
sisted that, except in -regard to the machines 
designated, respectively, as Carter's, Howe's, 
Fisher's, and Ames', there was no testimony 
opposed to his title as an inventor; and ask- 
ed the court's direction, secondly, that if the 
machines designated as Carter's, Howe's, 
and Fisher's, respectively, operated as had 
been testified, without such successive grad- 
uation of either heat or pressure, neither of 
these machines was identical with the sub- 
ject of the plaintiff's patent; and, thirdly, 
that, if the machine designated as Ames' was 
constructed as had been testified, the impos- 
sibility of any similar graduation of tempera- 
ture, at the respective stages of dampness of the 
paper at which the sheet undei'went pressure, 
and tlie incapacity of the machine to admit 
of a change of the side next to the drier 
during the continuance of the process, render- 
ed this a different machine from that which 
was the subject of the plaintiff's patent. It 
was also contended in argument that if, 
through the failure, ol* defective execution, 
of Mr, Ames' purpose of a peculiar adapta- 
tion of a press roll, he had been obliged to 
resort to a remedy, through the use of which 
ho had, by accident, and not design, made his 
machine perform, partially and Inappropriate- 
ly, certain functions to which the plaintiff's 
machine, as patented, was appropriately de- 
signed, and effectually adapted, still, as its 
casual and partial performance of these func- 
tions had not caused any public knowledge 
of the true principle and object of the 
plaintiff's machine, and had not even con- 
veyed the true idea of its principle to the 
mind of Mr. Ames himself, such accidental 
use of a mode of operation, similar In part 
to that of the plaintiff's machine, ought not 
to deprive him of the benefit of his patent- 
But this point, though insisted on, was not 
argued at large, as the plaintiff relied con- 
fidently on the two radical points of distinc- 
tion between his machine and that of Ames, 
on which the instruction to the juiy was re- 
quested as above. 

The defendant's counsel submitted the fol- 
lowing points for the court: "The court is 
requested by defendant to charge: (1) That 
no action can be maintained for the violation 
of a patent by any persons who are not the 
owners of the patent, or the exclusive own- 
ers of a license for the places where the viola- 
tion occurred. (2) That the owners of two- 
thirds of a patent cannot maintain such an 
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action. (3) That if the plaintiff, has sold one- 
third of his patent right, formerly owned by 
William Knight, he cannot maintain this 
action. (4) That the narr. states the plaintiff 
to be the sole owner of this patent, and, if he 
is not so, this action cannot be supported, 
(o) That the account of the plaintiff, as as- 
signee of his father, William Knight, sworn 
to by the plaintiff, is evidence that he has 
sold the one-third formerly belonging to said 
William Knight. (6) That the plaintiff's pat- 
ent is for a combination only; and as all 
parts of the machine, separately, were known 
and used before, the violation must consist 
in the use of the combination described, and 
not for making the separate parts of the ma- 
chine. (7) That making a machine in all re- 
spects like the plaintiff's alleged patent, in 
which the drying cylinders do not touch, is 
no violation of plaintiff's patent. (8) That 
making a machine with screws under the 
journals of the drying cylinders, so as to sep- 
arate them, is no violation of the plaintiff's 
patent. (9) That if such a machine be made 
with screws under the journals, by which 
tlie drying cylinders may be kept apart, the 
machinist is not responsible for a violation of 
the patent right, although the purchaser 
should lower those screws, so as to allow 
the cylinders to come in contact (10) That 
the plaintiff's patent is for drying and press- 
ing simultaneously; not for changing the 
sides of the paper; not for .applying pressure 
at any particular stage of the manufacture; 
not for applying different degrees of heat. 
(11) That if drying and pressing paper at 
the same time was known and used before the 
patent of William Knight, then his patent is 
invalid. (12) That a mere repetition or re- 
duplication of a machine known and used 
cannot be the subject of the patent, merely 
because the same effect is increased. (13) 
That if Knight's machine is nothing but the 
use of two or three of Howe's machines, his 
patent is invalid. (14) Any use, however lim- 
ited, of a machine similar in principle to the 
patented machine will defeat the patent 
\,lo) The specification which describes onlj' 
known and previously used parts of a ma- 
chine will not support a patent for a com- 
bination, unless the combination intended to 
be patented is clearly stated. (16) In Knight's 
patent, the only combination stated is for 
drying and pressing simultaneously, and there- 
fore that is all the patent covers. (17) If a 
machine such as Mr. Knight's, or a combina- 
tion such as he asserts he has patented, 
is described in the specification of a previous 
American patent, ^Ir. Knight's patent is in- 
valid. (18) Ceasing to use a machine, or pre- 
ferring the use of another machine, will not 
authorize another person to take out a patent 
therefor, although he should be a subse- 
quent inventor thereof. (19) If the patentee 
claims all the machine described in his pat- 
ent,— as his combination,— he claims too much, 
and upon that ground this action cannot be 
supported. (20) Damages are only for the use 
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of machine proved, so long as it has been 
proved to be used," 

KANE, District Judge (charging jury). 
This is an action of trespass on the case, 
brought by Abijah L. Knight to recover 
damages from Nelson Gavit, for an alleged 
breach of patent right. The plaintiff has 
presented letters patent [No. 1,33G] under 
the seal of the patent office of the United 
States, duly attested, bearing date 25th Sep- 
tember, 1839, by which there was granted 
to William and Abijah L. Knight and Ed- 
ward F. Condit, their heirs, administrators, 
and assigns, the exclusive property in a 
new and useful improvement in the ma- 
chine for making paper, of which a descrip- 
tion is particularly given in an accompanying 
schedule. The plaintiff claims to be at this 
time, and to have been at the time when 
this suit was instituted, the sole owner in 
law of this patent right. The former inter- 
est of Mr. Condit having been regularly 
transferred to him on the 22d of May, 1S41, 
and the former interest of William Knight 
in like manner transferred to him on the 
loth December, 1842. The latter transfer, 
however, was by a conveyance in trust, and 
the defendants have objected that, on that 
account, as well as because it was not re- 
corded within the time directed by act of 
congress, the conveyance did not pass such 
a title as would authorize the plaintiff to 
sue in his own name as assignee of that in- 
terest This question, however, is one to be 
settled by the court, not by the jury. For 
the purposes of your deliberations and ver- 
dict, you will assume that the conveyance 
by William Knight to the plaintiff did pass 
to him all the legal rights of the assignor, 
and that, so far as this question is involved, 
the plaintiff must be regarded by you as if 
he had been named alone in the patent. 

It has been contended, however, at a late 
moment in the cause, that the plaintiff 
ceased to be the owner of the interest which 
he derived from William Knight, at some 
time prior to the 2Sth of April, 1843, when 
he settled his accounts as assignee, and 
charged himself with the proceeds of sale 
of the assigned estate. You have seen the 
entry in the accounts, and have heard the 
evidence of Mr. Fallon- as to the circum- 
stances and purpose of making it. It only 
remains for the court to instruct you, as it 
does, that if, upon the evidence, you believe 
that no sale was in fact made to a third 
person, but that the plaintiff took the in- 
terest of William Knight at its appraised 
value, the ti-ansaction has not been such as 
to impair his right to maintain this action. 
That is to say, if you shall be of opinion 
that the plaintiff did, in fact, sell to some 
third person, at the time referred to, the 
interest which he had acquired under his 
father's assignment, so as to pass away his 
legal title in that one-third of the patent, 
then the plaintiff has failed to establish the 
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title wMch he has set forth in his declara- 
tion,! and your verdict will be for the de- 
fendant If, on the other hand, you are not 
satisfied that such a sale to a third person 
has been made out by the evidence, then 
you -Hrill proceed to the further considera- 
tion of the case, leaving to the creditors of 
William Knight to assert hereafter, as they 
may do, any right they may have to a par- 
ticipation in the benefits of the patent right. 
The ctuestion of title under the letters pat- 
ent being thus disposed of, the next topic 
of consideration is the patent itself, its im- 
port, the adequate clearness in which it is 
expressed, and the utility of the improve- 
ment it professes to recognize. The import 
of this patent may be determined, without 
difficulty, from the instrument itself, when 
construed according to the known rules of 
law. It therefore becomes the office of the 
court to declare what that import is; and it 
will be the duty of the jury to accept the 
interpretation, as given by the court 

In interpreting a written instrument, all 
its parts are to be taken together; and, in 
the present case, the drawing, which forms 
part of the specification, is to be taken with 
the rest It is obvious that the specifica- 
tion and drawing before us relate to a ma- 
chine of two pai-ts or divisions; the first of 
which regards the construction of wet pa- 
per from the pulp, and the second the com- 
pletion of the process of manufacture, by 
drying, consolidating, and finishing the ma- 
terial derived from the first. It is only the 
latter of these parts which gives rise to the 
present controversy, and to this alone, there- 
fore, our inquiries must be confined. 

The parts of the specification which de- 
scribe this portion of the machine are found 
on the last four pages of the printed copy 
(a pamphlet copy used at the trial). After 
describing that which may be styled the wet 
machine, and the progress of the pulp pa- 
per to the drying cylinders, it goes on as 
follows: (With the drawing before the ju- 
ry, the learned judge here read slowly the 
parts of the specification referred to.) 

Taking all this together, it asserts the in- 
vention, by^ the patentees, of a combined 
machine, the several parts of which are not 
claimed as new. The plaintiff has request- 
ed us to charge you that this combined ma- 
chine "is a machine to finish paper, by the 
repeated contact of heated metallic cylin- 
ders, acting with graduated temperature 
and pressure, on the naked sheet, while 
damp, in successive stages of the drying 
process, with an intermediate adaptation 
of former modes of alternately shifting the 
side next to the drying surface of the cylin- 

1 Note by the Reporter. It has been suggest- 
ed in argument that the plaintiff, as admitted 
proprietor of two-thirds of the patent right, 
might independently of the objection, have sued 
in Lis own name for his damages sustained as 
such partial proprietor, if his title had been set 
forth in the declaration. See 11 Add. & E. 209. 



I ders." This definition the court is prepared 
to adopt It is, perhaps, however, too con- 
cise to be apprehended at once clearly. The 
object of the machine, as we have said, is 
the completion of the process of manufac- 
ture by drying, consolidating, and finishing. 
It does this by employing a series of heated 
metallic cylinders, of which the heat is sus- 
ceptible of graduation, and which are ar- 
ranged as that some of them shall be press- 
ed upon by the others, with regulated de- 
grees of pressure. The naked paper, while 
yet damp, is made to pass alternately 
around and between these cylinders, and 
is thus progressively dried and consolidated 
by the heat and the pressure which it de- 
rives from them through the successive 
stages of the progress; the two sides of the 
paper, as it passes, being presented alter- 
nately to the heated surface of the cylin- 
dei-s, as in other well-known machines for 
drying paper. 

Such, in the opinion of the court, is the 
import of the specification for the purposes 
of this cause; and it submits to you that 
the principle of the combined machine is 
therefore the repeated action of heat and 
pressure, applied alternately and directly 
upon the material, in degrees adapted to its 
progressive eharaetex-. The number of cyl- 
inders, except so far as it is implied in the 
successive character of their action, their 
exact relative position, provided it be not 
incompatible with the purposes for which 
they are employed, their precise dimensions, 
the fact that some of them may, at the op- 
tion of the workmen, be made, on occasion, 
to revolve without absolute contact, and the 
manner in which this may be effected, the 
arrangements for graduating the heat and 
the pressure; these, and numerous details, 
which, in the form of illustrations, sugges- 
tions of preference, or otherwise, find a 
place, not improperly, in the specification, 
are not looked upon by the court as essen- 
tial parts of the machine. These regard 
matters independent of its principle and 
substantive character. 

In thus defining the extent of the patent- 
ed improvement it will be obsei*ved that 
the court does not limit its view to the form- 
al words of claim with which the specifica- 
tion closes. On the conti-ary, finding that 
those words "claim," in the name of the 
patentees, "the arrangement of the drying 
cylindei-s, for the purpose of drying and 
pressing the paper, as herein described," 
the court looks to the description thus ex- 
pressly referred to by the patentees, and de- 
duces from it, and from the drawing which 
makes part of it, the entire improvement 
which it was their object to secure to them- 
selves by patent. The construction of the 
letters patent thus given by the court will 
be accepted by the jury as correct. Its er- 
rors, if they exist, can all be repaired, and 
their consequences be made innoxious by a 
revisory tribunal. 
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Tlxe next question is one for the jury upon 
the GTidence before them. Is the specifica- 
tion, with its accompanying drawing, such 
a description of the patentee's improvement 
and of his mode of using it as to enable any 
person skilled in the art^ of machine building 
and paper mailing to make, construct, and 
use the same? On this question the court is 
not aware that it can aid the deliberations of 
tlie juiy. So far as the evidence is recollect- 
ed, the numerous witnesses, on both sides, 
who have spoken of the patent, have none of 
them adverted to any obscurity in the terms 
of art which it employs, or to any substantial 
difference between the machine as described 
and the machine as made. The question, 
however, is with you. If the description and 
drawing are not such as might enable a skill- 
ful artist to construct the machine, you can- 
not find a verdict for the plaintiff. 

The next question regards the utility of the 
plaintiff's alleged improvement. Upon this, 
also, 3'ou wMll pass as the evidence may di- 
rect you. If it be merely frivolous, or essen- 
tially pernicious, the law gives it no protec- 
tion; if, on the other hand, it be practical, 
and not injurious to the interests of society, 
a difference of opinion as to its degree of use- 
fulness, as compared with other machines, 
will not affect the right of the patentees. On 
this point the evidence of Mr. Phelp's, Mr. 
Moore, Mr. Thomas, Mr. Towne, and otiiers 
will present itself to your minds as entitled 
to vei-y great weight. The issuing of the 
patent, upon the oath of the alleged in- 
ventors, is pi'ima facie evidence of the novelty 
and originality of the Invention. If, there- 
fore, upon the points which I have mentioned, 
the conclusions to which your minds arrive 
shall be favorable to the plaintiff, it will re- 
main for him to show tbat his rights have 
been infringed upon by the defendant 
There is no dispute of the fact that, since 
the issuing the plaintiff's patent, and the 
vesting of the title in the plaintiff, and before 
the institution of this suit, the defendant did 
make a machine for Messrs. Wilcox, of Dela- 
ware county, of which the model is before 
you, and which machine was, and now is, in 
use for drying and 'finishing paper. If that 
machine was an infraction of the plaintiff's 
patent, the plaintiff has made out his case, 
and must have your verdict, unless the de- 
fendant can show good cause to the con- 
trary. Was, then, the machine, made by the 
defendant for Mr. Wilcox, an infraction of 
the plaintiff's patent? or, in other words, is 
it or is it not, substantially and in principle, 
the same which is described in the plaintiff's 
patent? 

In determining this question, you will have 
reference to the import of fbe plaintiff's spec- 
ification, as it has been presented to you by 
the court Is or is not the machine made by 
the defendant "a machine to finish paper, by 
the repeated contact of heated metallic cyl- 
inders acting, with graduated temperature 
and pressure, on the naked sheet, while damp, 



In successive stages of the drying process, 
alternately shifting the side next the drying 
cylinders?" It is substantially such a ma- 
chine. 

The question is not whether the two ma- 
chines are identical in form, or whether they 
are equally perfect in their adaptation to use. 
It is the commonest of all devices, with those 
who seek to defraud a patentee, to give a 
novel exterior to their piracy, to modify 
forms, introduce new parts, or omit old ones, 
to change the position of the parts, and gen- 
erally to mask their violations of the patent 
right as best they may. Sometimes the pat- 
ent machine is made better by these varia- 
tions; more frequently it is made worse. 
But all this is not of any moment to the dis- 
cussion of an alleged infraction. Courts and 
juries look through the artifice of dress to the 
essential substance, and decide by refei'ence 
to the substance alone. This is the law in 
regard to combinations of machinery, as well 
as those which may be, in common language, 
spoken of as simple. All machines, for which 
a patent can be sustained, are, in tnath, com- 
binations of known elements; the only sim- 
ple ones are those which we call the "me- 
chanical powers." The question, therefore, 
which you are to decide, is whether there has 
been a substantial violation of the plaintiff's 
rights as the owner of the patented combina- 
tion. To determine this, you will compare 
the two machines, and will weigh the evi- 
dence of the different experts who have been 
examined; and, having done this, you will 
apply the law, as laid down by the court, to 
your conclusions of fact. 

The defendant's counsel has asked the court 
to charge you that machines in which the dry- 
ing cylinders do not touch may be made with- 
out violating the plaintiff's patent The court 
has no difficulty in so instnicting you; re- 
garding, as it does, the contact of the cyl- 
inders, except so far as they may be separat- 
ed by the sheet which passes between them, 
as an essential part of the patented machine. 
The court has been further asked by the de- 
fendant's counsel to instruct you that "mak- 
ing a machine with screws under the journals 
of the drying cylinders, so as to separate 
them, is no violation of the plaintiff's patent"; 
and "that if such a machine be made with 
screws under the journals, by which the dry- 
ing cylinders may be kept apart, the ma- 
chinist is not responsible for a violation of 
the patent right, although the purchaser 
should lower these screws, so as to allow tlie 
cylinders to come in contact" The court 
is not aware that any evidence has been pre- 
sented to which the instructions asked for 
can properly have application. But inasmuch 
as the request addressed to it implies that, 
in the opinion of the highly respectable coun- 
sel, there has such evidence been adduced, 
the court will submit its views of the law 
on these points,— the more readily, as the 
principles involved are, in its judgment, al- 
together elementai-y. If the machine, as 



[14 Fed. Cas. page 769] 



(Case No. 7,884) KNIGHT 



made by the defendant, was not an infraction 
©f the plaintifiE's patent, the alteration of it, 
toy a third person, will not make the defend- 
ant liable for an irLfi-action to whicb lie was 
iiot a party. But if the machine, as made by 
Slim, was intended by him to operate in such 
a way as to violate the patent, and has, in 
fact, so operated, he was a party to the in- 
fi'action, notwithstanding the ingenuity witli 
which he may have sought to disguise his 
wrong. The introduction of screws under 
the journals, by wMch pai-fs of the machine 
were for the time liept separated, which the 
purpose and uses of the machine required to 
be in contact, might be justly regarded by 
the jury as an illusti-ation of this misdirect- 
ed, and, in the result, profitless, ingenuity. 
So, the malier and vender of a patent lever 
watch, a combination of machinery, set in 
motion by a spring, and indicating the time 
of day by hands upon a dial plate, might in- 
fringe the patent for that invention, though 
at the time of selling the machine he had 
detached the hands from the dial, or omitted 
to wind up the spring. The law would be 
valueless, if it could be eluded by devices 
like these. No machine maker, however de- 
termined to violate a patent right, would fail 
to leave some comer of his work unfinished, 
some spring unwound, some screw unadjust- 
ed, if, by so doing, he could escape the re- 
sponsibilities, without impairing the profits 
of his unlawful act. 

The court submits to you the question, as 
one of fact, whether the defendant did make 
a machine similar in principle and substance 
with that of the plaintiff, as the com*t has de- 
fined it If you find that he did, then the 
defendant is put upon his defence. By the 
15th section of the act of congress of 1836 
[5 Stat 123], the defendant, in an action like 
the present, is permitted to avail himself of 
various matters of defense, upon giving no- 
lice of them in writing to the plaintiff 30 
days before the trial. Among these are in- 
cluded facts tending to show that the pat- 
entee was not the original and first discoverer 
of the thing patented, or that it had been de- 
scribed in some public work anterior to the 
supposed discovery thereof by the patentee. 
If, however, the defendant relies, under this 
section, on the fact of a previous invention, 
knowledge, or use of the thing patented, he 
is required to state in his notice of special 
matter the names and places of residence of 
those whom he intends to prove to have pos- 
sessed a prior knowledge of the thing, and 
where the same had been used. 

In accordance with this section, the defend- 
ant, 30 days before the trial, gave notice that 
the subject-matter of the plaintiff's patent had 
been, before the time at which the" patent 
issued, known to, and in use by, a number of 
persons, of whom eight were specified. No 
notice was given of an intention to show that 
the subject-matter had been described in any 
public work before the plaintiff's supposed 
discovery; and no evidence, therefore, of such 
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publication, could be presented at the trial, 
unless by the plaintiff's consent Two or three 
boolis have, however, been read without objec- 
tion, and are in evidence before you; and 
many witnesses have been examined to estab- 
lish the prior knowledge and use of the ma- 
chine. From aU of these, the materials are 
presented in reasonable abundance to enable 
you to decide the great question of the cause, 
viz. the novelty of the alleged invention. 

It is not my purpose to recapitulate this evi- 
dence. The range of inquiry has been very 
broad, and very much of that which appeared 
pertinent when introduced has been properly 
passed over in the argument without notice. 
The only machines which have been the sub- 
ject of much discussion before you, as of al- 
leged similar character and prior date, are 
those of Howe, Carter, Ames, and Fisher. 
Upon each of these I shaU make a few re- 
marks, as inti-oductory to contain Instructions 
which it is my duty to give you on questions 
of law. For reasons not directly connected 
with this particular suit, it is my wish that, 
as far as may be practicable, the action of the 
jury on the merits of Knight's patent shall be 
independent of any direct expression of opin- 
ion from the bench. 

First, then, of Howe's machine. This has 
the merit, as compared with Knight's, of un- 
questioned priority of device and structure, 
and its appearance (referring to the machine 
itself in com*t) certainly does not contradict 
its date. It consisted of a single pair of un- 
polished cylinders, heated by the mdest of 
all possible representatives of a steam boiler, 
without a safety valve, until the unconsidered 
contingency of an explosion suggested the sub- 
stitution of hot bars of metal as a less danger- 
ous resort. "That didn't answer, however, so 
well as the steam;" and at last a common 
stove was introduced below the machine, one 
of the cylinders acting as a revolving smoke 
drum. It di-ied wrapping paper imperfectly,— 
a thinner variety of coarse paper somewhat 
better, but not perfectly,— and it would seem 
that when the paper on which it was to act 
was thin, or less moist than common, or when 
the fire was good, and the potash kettle, 
which served for a boiler, had not been re- 
cently filled, it also pressed the paper without 
a-ushing it It disappeared from the category 
of things in practical use and application, 
about the year 1837, when it was discarded 
by the proprietor, and has since remained in 
a lumber garret, till it came here for the pm'- 
pose of this cause. ■ The rudeness of structure 
of Howe's machine, and the primitive charac- 
ter of its appliances, do not, however, neces- 
sarily indicate a difference of pri^ciple be- 
tween it, and a more highly finished specimen 
of art Yet they may do so. For if the im- 
perfection of its surface, and the want of pre- 
cision in its adjustments, imfitted it altogether 
for the oflSces that are performed by Knight's 
machine, then it must follow that the object 
of Howe's machine was different, or that it 
failed to effectuate its object; and, if so, it 
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cannot tie legally regarded as a machine 
known and used before tlie date of the patent. 

It is for the jury, looking at the facts, to 
say whether this was a machine like Mr. 
Knight's; whether there was an alternating 
succession of drying and pressing, that re- 
peated contact of cylinders, that graduation 
of the heat to the exigencies of the advancing 
stages of the process, which we observe in his; 
whether, in a word, it was adapted to finish 
paper, or whether it necessarily left it unfin- 
ished and imperfect. With reference, as we 
suppose, to this machine of Howe's, the court 
has been requested to instruct you that "a 
mere repetition, or reduplication, of a machine 
known and u?ed, cannot be the subject of a 
patent, merely because the same effect is in- 
creased." The position is, in one sense, ti*ue. 
If it be intended to assert tliat a man who 
has no right to patent one machine has no 
riglit to patent two of them, it may be con- 
ceded as indisputable. But if it be meant that 
a new and useful combination cannot be pat- 
ented, because the parts which compose it 
are similar to each other, the court declines 
instructing you that such is the law. Nor is 
it, in the view of the court, an objection to 
the claim of a patent for such a machine that 
it merely increases an effect which might be 
imperfectly produced by a more simple one; 
since it may be, and often is, the case, that 
the increased effectiveness of a contrivance 
constitutes all its value. The repeated redu- 
plication of a feather makes the feather bed, — 
the reduplication of patches, the quilt that cov- 
ers it. 

We are further asked to instruct you that 
"if Knight's machine is nothing but the use 
of two or three of Howe's machines, his pat- 
ent is invalid." The answer of the court is 
embodied in the remarks just made. 

Again, the counsel for the defense have 
asked us to instruct you that "any use, how- 
ever limited, of a machine similar in principle 
to the patented machine, will defeat the pat- 
ent." As an abstract proposition, this is some- 
%vhat too broadly expressed, according to the 
best judgment of the court; but, if limited to 
the case under ti'ial, it is certainly true that 
all four of the machines, which assert priority 
over Knight's, have, according to the evi- 
dence, been so used as to iuvahdate his pat- 
ent, if they, or either of them, can justly be 
regarded as the same substantially and in 
principle with his. Taking these, as they ap- 
pear to the com"t, upon the evidence, to have 
stood at the date of the plaintiff's patent, they 
may be described thus (the models and draw- 
ing of these several machines were before the 
jury): (1) Carter's. Consisting of several dry- 
ing cylinders of the ordinary construction, 
heated by steam, not in contact with each oth- 
er, with a small calender roller placed above 
one or more of them; the calender deriving 
heat only from the paper, which was itself 
heated by the drying cylinder, around which 
it passed; the paper not changing sides in its 
progress. (2) Ames'. A single drying cylin- 



der, of unusually large diameter, heated by 
steam, with a number of rollers of cloth, can- 
vas, lead, iron, and paper, placed around it,— 
some of them susceptible of graduated pres- 
sure, others so fixed as to be incapable of 
graduation. None of them heated except from 
the cylinder through the paper; the paper not 
changing sides in its progress. (3) Fisher's. 
In which the paper passed over a heated iron 
drier, of some two feet diameter, between that 
drier and another of larger dimensions, also 
heated, and then around the larger drier. 

If such be the evidence, of which the jury 
will judge, it would seem: (1) That in Car- 
ter's and Ames' machine, up to the time 
in question, the paper did not pass between 
heated cylinders at all, in that which may 
be regarded as the proper sense of the term, 
"heated cylinders"; for the rollers having 
no independent heat, but deriving all their 
heat from their contact with the paper, 
could never be hotter than the paper itself, 
and thus could not aid in drying it. (2) 
That in Carter's machine, if the testimony 
of Ayres and Lungren be. correct, there 
was no successive pressure of heated cylin- 
ders,— the contact, as in Howe's, occurring 
only once; and that the same is true as to 
Fisher's. (3) That in Ames', though there 
was a succession of imperfectly graduated 
pressure, there could be no graduation of 
temperature, there being but one heated 
cylinder, from which all the rolls derived 
their heat And (4) that in neither Ames' 
nor Carter's were the two sides of the paper 
presented alternately to the drying surface. 
(These observations of the learned judge 
were incidentally explained by reference to 
the models.) The court has indicated the 
particulars in which these several machines 
appear to it to differ from the machine of 
Mr. Knight. In so doing, it has not been 
our purpose to influence your action, but 
to make it more easy. You will decide, upon 
the evidence, whether these or any other 
differences exist in point of fact; and, if 
so, whether they are of form and propor- 
tion only, or of principle and substance also. 
If the machine devised by Mr. Knight is the 
same with either of those before known, 
this action cannot be sustained, and your 
verdict must be for the defendant. 

Reference has been made, in the course 
of the trial, to a patent issued on the 8th 
of September, 1824, to Isaac Burbank, for 
an improvement in making paper, called the 
"revolving mould." The patent itself is for 
an invention altogether unlike that which 
is here in controversy; but it is contended 
that Mr. Burbank has in his specification 
described an apparatus similar in principle 
to Knight's drying machine, without, how- 
ever, claiming it as part of his invention. 
There is no proof whatever that Burbank 
ever made or nsed the machine which hG 
so described, or that Knight ever saw or 
heard of the description; and the patent 
oflice having been burnt some three years 
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before Knight's patent -was applied for, and 
BurBank's patent not having been since 
recorded anew, there is no ground on which 
an inference of fact, still less a presumption 
of law, can rest adverse to the originality 
and integrity of Knight's invention. Inde- 
pendent of all which, the court does not 
feel itself justified in instructing you that 
a man who patents his invention is bound 
to take notice, at his peril, of all that all 
prior patentees have seen fit to mix up 
with the specifications of their supposed 
inventions. It is enough, in all reason, for 
any one mind to inform itself of all the 
supposed inventions really patented, with 
tlieir appropriate specifications. 

The descriptions and drawings in the 
books which have been read to you will 
next claim your attention. In examining 
them you will be careful to ascertain wheth- 
er the machine for which a patent is here 
claimed, and not some other, differing either 
in its essential structure or purpose, has 
been the subject of description. If the plain- 
tiff's machine had been described in some 
public work anterior to his supposed dis- 
covery, he cannot recover in this action. 
If, on the other hand, you shall be of opin- 
ion that he, and those- to whose rights he 
succeeds, were really the inventors of the 
improvement for which he holds a patent; 
that he has not sold his legal interest, or 
any part of his legal interest, in the patent; 
that the invention has been honestly and 
adequately set forth in his specification and 
drawing; that it is useful; and that the 
defendant has made and sold a machine 
which is substantially and in principle the 
same as his; in such case, your verdict 
will be for the plaintiff, and you will pro- 
ceed to inquire what damages he has sus- 
tained. The measure of damages, in a case 
like this, can scarcely be defined in precise 
terms. They should be compensatory,, not 
vindictive. The object is not punishment, 
but it is full indemnity. The amount of 
Ijrofit which the defendant has derived from 
the infraction is one of the elements to be 
regarded; but the amount of loss and in- 
jury which the plaintifE has sustained should 
be regarded also. Among other things, the 
expense and toil incident to the prosecu- 
tion of a suit like this, ought to be fairly 
considered. The plaintiff ought not to be 
made a loser by the assertion of his rights. 
In the words of the law, your verdict will 
be for such an amount as you believe to be 
"the actual damages sustained by the plain- 
tiff." The counsel for the parties respec- 
tively have asked the court to instruct j'^ou 
on several legal questions. Some of them 
have been already adverted to. On the 
rest, we will now advise you, according to 
our best judgment. 

So far as the plaintiff's points have not 
been answered, the jury are now instmcted 
as follows: 

(1) If the terms of art contained in the 



specification are ordinarily used and applied 
as testified, and if the jury believe that 
the varying texture of the damp sheet dur- 
ing the drying process, as described by the 
witnesses, renders such repetition of con- 
tact of the driers, as is described in the 
specification, a process adapted to the suc- 
cessive conditions of the sheet, and useful 
in converting it into finished paper in the 
matter testified, the plaintiff's interpreta- 
tion of the specification is correct in point 
of law, and his patent is valid, if original. 

(2) If the machines designated as Carter's, 
Howe's, and Fisher's, respectively, oper- 
ated, as has been testified, without succes- 
sive gi-aduation of either heat or pressure, 
neither of these machines was identical 
with the subject of the plaintiff's patent. 

(3) If the machine designated as Ames' 
was constructed as has been testified, the 
impossibility of successive graduations of 
temperature at the respective stages of 
dampness of the paper at which the sheet 
underwent pressure, and the incapacity of 
the machine to admit of a change on the 
side next to the drier, during the contin- 
uance of the process, render this a different 
machine from that which is the subject 
of the plaintiff's patent 

Of the defendant's points, the 7th, 8th, 
9th, 12th, 13th, and 14th have been answered 
by the court in the charge already given. 
The 18th has also been answered, so far 
as it regards the case. The 1st, 2nd, 3d, 
and loth points are answered in the af- 
firmative. So, also, is the 4th, meaning, of 
course, the owner of the legal title; for, 
whatever may be the equitable rights of 
others, the legal owner may maintain suit. 

The remaining points of the defendant are 
answered as follows: 

(5) It is evidence to go to the jury, with 
the other evidence that leads to opposite 
conclusion. It is not conclusive. The jury 
are to say whether plaintiff sold to a third 
person, or took to himself at the appraised 
value. Unless he sold to a third person, 
the action is well brought. 

(6) Answered in the affirmative; but a 
substantial violation is enough. The forms 
and proportions are not essential. 

(10) The court has construed the patent in 
the charge, and has nothing to add to what 
has been said. 

(11) His patent is not invalid on the sup- 
position which the point presents, if the 
plaintiff's combination of machineiy for that 
purpose was new. 

(16) Not so. The combination stated is for 
drying and pressing, "as described" in the 
specification, and the patent is coextensive 
with the specification, 

(17) Not so. If the patent was not on 
record, or known to him before his patent, 
it does not per se invalidate his patent, as 
to a matter not patented in the previous 
patent, or claimed in it as an invention of 
the patentee. 
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(18) Answered in the charge, so far as it 
regards the case. 

(19) The defendant's counsel, having ex- 
plained this by reference to the 9th section 
of the act of congress of 1837 [5 Stat 194], 
contends that the words "thing patented," 
as there used, cannot in any case, he ap- 
plied to a combination. The instruction, as 
requested, is refused. 

(20) If the machine was never used, the 
damages should be merely nominal, as 
against the malcer; if it has been sold by 
him and used by others, the verdict should 
be for the damages actually sustained by 
the plaintiff, without exclusive reference to 
the profitableness of the use by the wrong- 
doer, or the length of time such use may 
have continued. 

The jury found a verdict for the plaintiff. 
Damages, $1,500- 

NOTB. After the verdict, Mr. Wilcox, for 
whom the machine which formed the subject of 
controversy had been made by the defendant, 
paid ?500 to the plaintiff, who, for this consid- 
eration, executed to him a release of his liability, 
in damages, for having used this machine, and 
another one. made by another machinist, on the 
principle of the patent, vfith a grant of the priv- 
ilege of the future use, by Mr. Wilcox, of the 
same two machines. 
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KNIGHT et al. v. OLD NAT. BANK. 

[3 Cliff. 420; 4 Am. Law T. Rep. U. S. Ots. 

240; 14 Int. Rev. Roe. 125; 6 Am. Law 

Rev. 386.] i 

Circuit Court, D. Rhode Island. June Term, 
1871. 

Banks .\nb Banking — By-laws op National Bank 

— Sale of Stock of Bank bt Debtok — 

Consent to Sale bt Direotobs. 

The directors of a national bank, organized un- 
der the act of June 3d. 1864 flS Stat 99], 
adopted the following by-law: "No person in- 
debted to tiie bank shall be allowed to sell or 
transfer his or her stock without the consent of 
a majority of the directors, and this whether 
liable as principal or surety, and whether the 
debt or liability is due or not." A stockholder 
indebted to the bank assigned by deed in trust 
for the benefit of his creditors his stock without 
tlie consent of the directors, and the assignees 
requested the bank to record the deed of assign- 
ment upon tihie transfer-book of the bank, or that 
they might "be allowed to transfer the stock to 
themselves on the books of the bank." The re- 
quests were refused by the bank. Held, that the 
by-law was valid, and that the directors, under 
section 8 of the act referred to, had power to 
adopt the same. 
[Cited in Pendergast v. Banlc of Stockton, 
Case No. 10.918. Followed in dissenting 
opinion in Bullard v. National Eagle Bank, 
IS Wall. (85 17. S.) 598. Cited in Case v. 
Citizens' Bank of Louisiana, 100 U. S. 448.] 
[See note to In re Bigelow, Case No. 1,395.] 

[Amasa] Manton became the proprietor and 
holder of eighty shai*es of the capital stock of 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted bv permission. 4 Am. Law T. 
Ren. U. S. Cts. 240, and 6 Am. Law Rev. 386, 
contain only partial reports.] 



the Old National Bank [of Providence] in the 
place of eighty shares of stock previously 
held by him in the state bank of that name, 
and continued to be such proprietor and hold- 
er from the organization of the bank as an 
association for banking, under the acts of 
congi-ess, imtil he transferred the same to the 
plaintiffs [Benjamin B. Knight and Albert 
S. Gallup] as his assignees. Such transfer 
was made on the ISth of Pebruaiy, 1807, by 
deed in trust for the benefit of creditors, and 
on the same day the plaintiffs presented the 
deed of assignment to the defendant bank, 
and requested that the same might be re- 
corded upon the transfer-book of the bank, 
or that they might be permitted to transfer 
the stock to themselves upon the books of the 
bank, in the form prescribed by the directoi"s, 
but the corporation defendants refused both 
requests, and also refused to allow the plain- 
tiffs to make any tx-ansfer of the stock, to se- 
cure their rights under the deed of assign- 
ment. Damages were claimed by the plain- 
tiffs, of the defendant bank, in an action of 
trespass on the case for the injuries to the 
plaintiffs, occasioned by the refusal to allow 
such transfer of the stock in question to bo 
recorded, or made on the books of the bank. 
The defendants justified their refusal to al- 
low the stock to be entered upon their books 
as transferred, upon the ground that the pro- 
prietor and assignor of the stock was in- 
debted to the bank, that the bank, at the time 
of the assignment, and of the demand, held 
two bUls of exchange, drawn by Dorr [Dor- 
ranee] and Morgan, and accepted by the firm, 
of which the holder and assignor of the stock 
was a copartner in trade. Those bills of ex- 
change were as follows: One was dated 
Nov. 26th, 1866, for ?5,000, and the other was 
dated Feb. 4th, 1867, for the sum of $7,000, 
and both were made payable to the order of 
the di-awees four months from date, and 
were by them endorsed to the defendant 
bank, and were there discounted on the day 
of their date for the benefit of the drawers. 
Provision was made in the articles of as- 
sociation that the board of directors should 
consist of eight stockholders, and that a ma- 
jcrity of the direetoi-s should constitute a 
quorum to do business, and that the directors 
should have power to make all by-laws that 
might be proper and convenient for them to 
make under said act for the general regula- 
tion of the business of the association, and 
the entire management and administration of 
its affairs, which by-laws might prohibit, if 
the directors should so determine, the trans- 
fer of stock owned by any stockholder who 
might be liable to the association either as 
principal or debtor, or otherwise, without the 
consent of the board. On the 10th of Janu- 
arj"^, 1867, the board of directors, seven being 
present, adopted the following by-law: "That 
no person indebted to the bank shall be al- 
lowed to sell or transfer his or her stock with- 
out the consent of a majority of the director.^, 
and this whether liable as principal or surety. 
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and whether the debt or liability is due or 
not." Authority to adopt by-laws, if the di- 
rectors so determine, which shall prohibit 
the ti-ansfer of stock owned by any stock- 
holder who may be liable to the association, 
either as principal debtor or otherwise, with- 
out the consent of the directors, was ex- 
pressly conferred in the articles of associa- 
tion which are signed by all the persons who 
united to form the body corporate, as recog- 
nized in section 8 of the act. Pursuant to that 
authority the by-law in question was adopted 
by the directors, and the same was in full 
force at the time the demand was made, that 
the deed of tiunsfer should be recorded, and 
the com*t said "it is clear to a demonstration 
that the language of the by-law is sufficiently 
comprebensive to justify the refusal, and that 
the plaintiffs have no cause of action if the 
by-law is valid." 

B. T. Eames and Samuel Curry, for plain- 
tiffs. 

J. G. Markland and C. S. Bradley, for de- 
fendants. 

CLIFFORD, Circuit Justice. Persons unit- 
ing under this act to carry on the business 
of banking, are requii-ed to enter into articles 
of association [specifying the object of the 
association], 2 and it is expressly enacted that 
the articles may contain any other provisions, 
not inconsistent with the act, which the as- 
sociation may see fit to adopt for the regu- 
lation of its business and the conduct of its 
affairs; and it requires no argument to show 
that the provision contained in the articles of 
association, if valid, did authorize the direct- 
ors, if they saw fit, to prohibit by by-laws the 
transfer of stock owned by any stockholder 
who was liable to the association, either as 
principal debtor or otherwise, without the 
consent of the directors. Beyond all doubt, the 
Ijrovision in question was incorporated into 
the articles of association by virtue of the 
power conferred by section 5 of the act au- 
thorizing such associations, and which re- 
quires the persons forming the same to enter 
into articles specifying the object for which 
the association is formed, and also allows the 
association to incorporate any ot£er provision 
into the articles, not inconsistent with the 
act, 'which the association may see fit to 
adopt for the regulation of the business and 
the conduct of its affairs. Search is made iu 
vain for any provision of the act inconsistent 
with the provision in question^ as incorpo- 
rated into the articles of association, and if 
none can be found, then it is clear that the 
power of the directors to adopt the by-law 
is beyond all doubt, as the language of the 
provision of the fifth article is as full and 
explicit to tliat effect as could well be chosen. 

Direct authority is conferred upon the di- 
reetoi-s of the bank to define and regulate by 
by-laws, not inconsistent with the provisions 
of the act, the manner in which stock shall 

2 ff'roin 4 Am. Law T. Rep. U. S. Cts. 240.] 



be transferred, its general business conduct- 
ed, and all the privileges granted by the act 
to associations under it shall be exercised and 
enjoyed, and it is contended by the defend- 
ants, that the power of the dh'ectors to adopt 
the by-law in question may be sustained, as 
warranted by that provision. Suppose they 
are in error in that regard, still it is clear 
that section 8 of the act is not inconsistent 
with the provision contained in the articles 
of association, which in terms gives that pow- 
er to the directors, and if not, then the de- 
fendants are justified in having refused to re- 
cord the transfer of the stock, as it is suf- 
ficient for their defence that the directors 
possessed the power to adopt the by-law 
whether they derived it from section 8 of the 
act, or whether they derived if from the 
special provision incorporated into the articles 
of association under the power conferred upon 
the association by section 5. Banldng as- 
sociations, unless prohibited by their charter, 
may provide that the shares of their stock 
shall not be transferable until the shareholder 
shall discharge all the debts due by him to 
the association; and it is well settled that 
such a by-law, if adopted by proper authority, 
includes the liabilities of the shareholder 
which have hot matured, as well as those 
payable on demand. Such a provision cre- 
ates a valid lieu against an assignee of the 
stock, even where the shareholder is only un- 
der a contingent liability, if the assignee 
takes the stock with notice of the lien, and* 
gives no notice to the bauk of the transfer 
until the liability has become fixed. Leggett 
V. Sing Smg Bank, 24 N. Y. 286. Power was 
given to the Hudson Bay Company by their 
■^charter to make by-laws for the better gov- 
ernment of the company, and for the man- 
agement of their trade, and they made a by- 
law that if any if their members should be 
indebted to the company his company-stock 
should be liable in the first place for the 
payment of such debts as he might owe to 
the company, and that the company might 
seize and detain the stock as security for 
such indebtedness. In a contest between tlie 
assignees in bankruptcy of the shareholder and 
the company the by-law was adjudged goo<l 
upon the ground that the legal interest in all 
the stock was in the company. Child v. Hud- 
son Bay Co., 2 P. Wms. 207; Aug. & A. Corp. 
(4th Ed.) 386. 

Where the charter of a bank provided that 
the shares of the capital stock should be 
transferable only on the books of the bank 
according to such rules as the directors should 
establish, and also provided that all debts 
actually due and payable to the bank by a 
stocliholder requesting a transfer, must be 
satisfied before such transfer should be made, 
the supreme court held that no person could 
acquire a legal title to any shares except un- 
der a legal transfer according to the rules 
of the bank, that if any person took an 
equitable assignment it must be subject to the 
rights of the bank under the act of incorpora- 
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lion, of which he was bound to take notice. 
Union Bank t. Layrd, 2 Wheat. [15 TJ. S.] 393. 
Provisions to the same effect were also con- 
tained in the cliarter of the Bank of Washing- 
ton, and the sanae court, twenty years later, 
held, in a contest between the United States 
and the bank, that every shareholder of a 
bank who draws or indoles a note to pro- 
cure a loan from the bank, is bound to know 
the terms of the cliarter and by-laws; and 
his signature, if it is so provided in the 
charter, Is an inchoate pledge of his stock as 
security for such paper; that his stock gives 
credit to the loan, and that the bank under 
such circumstances gi-ants the loan on the 
faith of that security. Brent v. Bank of 
Washington, 10 Pet [35 U. S.] 615. Shares 
in a bank whose charter provides that they 
shall be transferable only at its bank, and 
on its books, cannot, said Shaw, C J., be ef- 
fectually transferred, as against a creditor 
of the vendor, who attaches them without no- 
tice of any transfer by a delivery of the cer- 
tificates, together with an assignment and 
blank power of attorney from the vendor to 
the vendee, even if notice of such transfer be 
given to tlie bank before the attachment. 
J'^'isher v. Essex Bank, 5 Gray, 379. Many 
other cases might be refen-ed to where it is 
held that all pei-sons unaffected with notice 
to the contraiy, are at liberty to act upon 
the faith of the title being where it appears 
to be upon the books of the bank. Sabin v. 
Bank of Woodstock, 21 Vt. 353; Oxford Turn- 
pike V. Bunnel, 6 Conn. 358; Perpetual Ins. 
Co. V. Goodfellow, 9 JIo. 150; Cunningham 
V. Life Insurance & Trust Co., 4 Ala. 652; 
Tuttle V. Walton, 1 KeUy, 43; Arnold v. 
Suffolk Bank, 27 Barb. 424; McCready v. 
Ramsej', 6 Duer, 574. Unquestionablj', where 
the stock of a coi-poi-ation is by the terms of 
its charter or by-laws transferable only on 
its books, still the purchaser who receives a 
certificate with power of attorney, acquires 
the entire title, legal and equitable as be- 
tween himself and the seller, with all the 
rights which the latter possessed, but as be- 
tween himself and the corporation he ac- 
quires only an equitable title which the cor- 
poration are bound to recognize whenever 
he presents himself, if before any effective 
transfer to another has been made on the 
books, and offers to do the acts required by 
the charter and by-laws to make a valid trans- 
fer, until those acts are done, he is not a 
stockholder, and has no claim to act as such; 
but possesses, by virtue of the certificate and 
power of attorney, as between himself and 
the corporation, the right to make himself, 
or whomsoever he chooses, a stockholder by 
complying with the rules prescribed in the 
by-laws or charter. New York & N. H. B. 
Co. V. Schuyler, 34 N. Y. 80. 

Complete justification for the act of the de- 
fendants in refusing to recognize and record 
the transfer of the stock in this ease, is 
found by the supreme court of the state, as 
well in the power granted to the corporation 
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to define and regulate by by-laws the man- 
ner in which its stock shall be transferred, 
as well as in the express power contained in 
the articles of association, that the directors 
may, if they so determine, prohibit by by- 
laws the ti-ansfer of stock owned by any 
stockholder who may be liable to the asso- 
ciation, either as principal debtor, or other- 
wise, without the consent of the board; and 
many other decided cases proceed upon the 
same ground, but it is not necessary in this 
case to assume the burden of the first branch 
of the proposition, as the by-law conforms to 
the articles of association, and it is clear 
that the provision in the articles of asso- 
ciation, under which the by-law was framed, 
is fully warranted by the act of congress, 
providing for a national currency. Lock- 
wood V. Mechanics' Nat. Bank, 9 R. I. 308; 
Wain V. Bank of North America, 8 Serg. & 
R. 86; McDowell v. Bank of Wilmington, 1 
Har. (Del.) 27; Stebbins v. Phenix Fire Ins. 
Co., 3 Paige, 350. 

Somewhat different views wei'e entertained 
by the court of appeals of New York in the 
case of Bank of Attica v. Manufacturers' <& 
Traders' Bank, 20 N. Y. 504, which is much 
relied on by the plaintiffs. Stockholders of 
banks, formed under the general banking act 
of that state, were, it appeai-s, at that time 
vested with the unconditional right of trans- 
ferring their stock, except as they might 
agree to limit it by their articles of associa- 
tion. Such transfers were required by the 
articles of association to be made upon the 
books of the bank; and the provision was, 
that "every transfer shall be made and tak- 
en, expressly subject to all the conditions 
and stipulations contained in those articles. 
Suitable books for the registry and transfer 
of the shares of the association, were re- 
quired to be kept by the directors, and they 
were empowered "to make such by-laws and 
regulations for the government of them- 
selves, their ofiicers and agents, and for the 
management of the business of the associa- 
tion, as they may deem expedient and prop- 
er, not inconsistent with law, or these arti- 
cles of association," but the articles did not 
in terms give the direction and power to 
provide that the stock should be subject to 
the lien of the corporation for the indebted- 
ness of the stockholdei*s, and the court held 
that the articles of association did not au- 
thorize the directors to adopt a by-law, mak- 
ing provision for such a lien, and that a pur- 
chaser of the stock, notwithstanding the di- 
rectors had adopted such a by-law, had an 
equitable lien to the stock, free from any lien 
in favor of the bank. Whether the rule 
adopted in that case is correct or incorrect, 
the case before the court is wholly unaffect- 
ed by that decision, as the power, under 
which the directors in this case adopted the 
by-law in question, is contained in the arti- 
cles of association, and was incorporated in- 
to those articles of association, in pursu- 
ance of an express provision contained in 
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section 5 of the act of congress, to provide 
for a national currency. 

Express authority to restrain the transfer 
of the shares by the shareholders was entire- 
ly wanting in the articles of association in 
that case, and the justification of the act of 
refusal to recognize the same rested entirely 
upon a by-law adopted by the directors, 
which provided that no transfers of stock 
could be made unless the person making the 
same shall previously discharge all debts or 
demands due or contracted by him or her to 
the bank. Strictly confined as the opinion 
is in that ease to the question before the 
court, still it is manifest that the court felt 
obliged to concede that the section of the 
banking act which provides that the shares 
should be transferable upon the books of 
the bank in such manner as might be agreed 
upon in the articles of association, would al- 
low such a restraint to be inserted in those 
articles, but they held that the directors 
could not make such a by-law in a case 
where the articles of association conferred 
no such authority. Much weight is certain- 
ly due to that distinction, as the articles of 
association must receive the assent of all the 
primary stockholders, and are within the 
knowledge of every purchaser of the stock; 
but it is not necessary to decide in this case 
whether the directors could properly adopt 
such a by-law or not, in a case where they 
are not authorized so to do by the articles of 
association. They were authorized by the 
articles of association in this case to adopt 
the by-law in question, and it is expressly 
admitted in the case of Rosenback v. Salt 
Springs Nat Bank, 53 Barb. 505, that where 
the articles of association confer the power 
to make such a by-law, that the by-law is 
valid, and that it binds the subsequent pur- 
chaser of the stock, and the court is not re- 
ferred to any decision where a conti'ary doc- 
trine is mentioned. Comment upon the pro- 
visions of the prior act of congress is unnec- 
essary, as that is repealed, and the ease be- 
fore the court is governed entirely by the act 
.now in force. 12 Stat. 665; 13 Stat 118. 
Banking associations, formed under the act 
of congress, are forbidden by section 35 of 
the act to make any loan or discount on the 
security of the shares of its own capital 
stock, or to be the purchaser or holder of any 
such shares, unless such secux'ity or purchase 
shall be necessary to prevent loss, upon a 
debt previously contracted in good faith. 
13 Stat. 110. 

Just such a provision is contained in the 
bahking law of the state of Connecticut 
where it is enacted that no bank shall make 
any loan or discount on pledges of its own 
stock, and the supreme court of that state 
held that that enactment did not invalidate 
a provision in the certificates that the stock 
of the shareholders should be subject to 
their indebtedness to the incorporation, that 
a loan or discount on a pledge of stock is an 
expression of mercantile origin, and is un- 
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derstood to mean a loan or discount, where 
the stock of the person for whose benefit the 
loan or discount is made, or that of another 
is expressly and specifically pledged at the 
time for its payment. Vansands v. Middle- 
sex Co. Bank, 26 Conn. 144. Such a provi- 
sion, forbidding loans on such security, is 
not inconsistent with the power conferred in 
the articles of association, as was held by 
the supreme court of Ohio in the case of 
Conant v. Seneca Co. Bank, 1 Ohio St 298, 
to which particular reference is made, as 
showing the reasons upon which the conclu- 
sions rest In re Bigelow [Case No. 1,395]; 
Ex parte Plant, 4 Deac. & C. 160. Congi-ess 
undoubtedly intended in repealing the provi- 
sion in section 36 of the former act that no 
shareholder in any association under the act 
should have power to sell or transfer any 
shares held by him, in his own right, so 
long as he should, either as principal debtor, 
surety, or otherwise, be liable to the asso- 
ciation for any debt which should have be- 
come due, and remained unpaid, etc., to re- 
lieve the holders of bank shares from the 
restrictions imposed by that section, and in 
a case where the articles of association did 
not contain any provision authorizing the di- 
reetora to adopt a by-law providing for such 
restraint in the sale and transfer of shares, 
the supreme court held, that loans made by 
national banks do not give a lien to the bank 
on the stock of such stockholders, but the 
articles of association in the case at bar do 
confer that authority upon the directors, 
and the directors, having exercised that pow- 
er under the authority conferred in the arti- 
cles of association, and adopted the by-law 
in question, the same is clearly valid, and 
furnishes a complete justification to the de- 
fendants for their refusal to record the trans- ■ 
fer of the stock, as demanded by the plain- 
tiflf. Bank v. Lanier, 11 Wall. [78 U. S.] 
374. 

Prior to the repeal of the antecedent act, 
the directors in that case had adopted a, by- 
law providing for such a restraint in the sale 
and transfer of the stock owned by a delin- 
quent stockholder; but the supreme court 
held that the repeal of the prior act, inas- 
much as it removed thp restiietion, left the 
^ by-law without any foundation, and the by- 
law, which provided for the same restriction, 
also fell with the repeal of the act on which 
it rested. 

Well-founded doubt as to the correctness of 
that decision cannot be entertained, as the 
by-law was adopted under the act of con- 
gress, which was repealed, and not under 
the articles of association, which did not con- 
fer any power upon the directors to adopt 
any such restriction. But the facts in the 
case at bar are entirely different, as the arti- 
cles of association in this case expressly pro- 
vide that by-laws may be adopted which 
shall "prohibit, if the directors shall so de- 
termine, the transfer of stock owned by any 
stockholder who may be liable to the asso- 
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elation, either as principal debtor or other- 
wise, without the consent of the hoard." 
Opposed to this conclusion, it may he sug- 
gested that the shares of a stockholder are 
evidenced by certificates; that such certifi- 
cates are sometimes used as collaterals, and 
that they are bought and sold in the market, 
and that a pei-son purchasing without due in- 
quiry may suffer loss. But if that sugges- 
tion is made, there are two answers to it, ei- 
ther of which is decisive:— 

That such certificates are not negotiable In- 
struments. Such a certificate does not par- 
take of the character of a negotiable instru- 
ment; and the bona fide assignee of the 
same, with power to transfer the stock, 
takes the certificates as a contract, subject 
only to the equities which existed against 
his assignor. Mechanics' Bank v. New York 
& N. H. R. Co., 3 Kern. [13 N. Y.] 623; Bank 
V. Lanier. 11 Wall. [78 TJ. S.] 377; Bank of 
Georgetown v. Laird, 2 "Wheat. [15 TJ. S.] 
393; Stebbins v. Phenix Fire Ins. Co., 3 
Paige, 350. 

That a purchaser cannot acquire any great- 
er rights than his grantor possessed, as all 
persons dealing in the stock of a bank are 
bound to take notice of the charter, or arti- 
cles of association, which is a proposition 
too generally admitted to require argument 
in its support. 

Seven only of the eight directors were pres- 
ent at the meeting when the by-law in ques- 
tion was adopted, and it is objected by the 
plaintiffs that the by-law is inoperative on 
that account; but the response made by the 
defendants to that objection is so full and 
decisive that it does not seem to be neces- 
sary to enter into that inquiry. ^lost of the 
authorities upon the subject are referred to 
in the supplemental argument by the defend- 
ants, and they show, in the judgment of the 
court, that the objection, as applied to the 
facts of the ease at bar, is not well founded. 

Judgment for the defendants, with costs. 
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KNIGHT V. PARSONS. 

[1 Spr. 279; i 18 Law Rep. 96.] 

District Court, D. Massachusetts. Jan., 1855. 

Seamen — Right to be Cured at Ship's Expense 
— Mackerel Fishermen — Joint Adven- 
turers— Conteaut Usage. 

1. Fishermen on mackerel voyages, in licensed 
and enrolled vessels, come so far within the gen- 
eral rule relating to hired seamen, as to be enti- 
tled to he cured at the ship's expense. 

[Cited in Crowell v. Knight, Case No. 3,44-5; 
The Cornelia M. Kingsland, 25 Fed. 858; 
Telles V. Lynde, 47 Fed. 916.] 

2, It makes no difference, as to the application 
of this rule, that an account was kept of the 
catchings of each man, who was to be paid ac- 

1 [Reported by F. B. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



cordingly. The crew are still to be considered 
as hired; and are not mere joint adventurers. 

[Cited in Somerville v. The Francisco, Case 
No. 13,171.] 

[Quoted in Lewis v. Chadboume, 54 Me. 48G.] 

3. In this case, evidence of a usage that the 
crews of mackerelmen have not been treated for 
sickness at the ship's expense, and have not de- 
sired to be so, was not allowed to countervail 
this rule. 

This was a suit in personam, in admiralty. 
The libellant was a fisherman on board the 
schooner Avon, of Gloucester, of which the re- 
spondent was skipper and part owner. The 
Avon was enrolled and licensed for the mack- 
erel fishery, and was engaged in mackerel 
fishing in the Gulf of St Lawrence. The ship- 
ping contract was to the effect that the own- 
ei's would furnish the provisions, stores, salt, 
and other outfits, and that the cash proceeos 
of the catchings should be equally divided, — 
one half to the owners, and one half to the 
skipper and men. The contract did not state 
how the crew should divide among them- 
selves. It appeared that, by agreement be- 
tween the skipper and the rest of the crew, 
an account was kept of what each man 
caught, and they divided according to their 
actual catchings. The '^?llant was taken ill 
on the voyage, went :;..„^/re and consulted a 
physician, and bought medicine. Aftei-wards, 
being more ill. he desired to leave the vessel 
entirely, and he was set ashore at a port on 
Prince Edward's Island. When leaving the 
vessel, he obtained ten dollars of the skip- 
per, for his expenses on shore, telling the 
skipper that his fish would be sufficient se- 
curity. He remained awhile ill, on the is- 
land, and then returned to Gloucester. When 
the vessel arrived, he settled his voyage with 
the owners, taking pay for half the fish ho 
had caught at the time of his leaving the ves- 
sel, and allowing a deduction of the ten dol- 
lars borrowed, and of the amount paid for 
medical advice and medicines. He made no 
objection to the settlement, ana yave no no- 
tice of any claim for compensation for his 
expenses after he left the vessel. About three 
months after the settlement, notice of the 
claim was given by his proctor, and this suit 
was commenced. The claim was for medi- 
cines, board, and medical advice, ■n-hile at 
Prince Edward's Island, and for the e,x- 
penses of his return to Gloucester. A large 
number of witnesses were examined, all ot 
whom testified that, by a long established 
usage in Gloucester, mackerel vessels do not 
carry medicines, on the ship's account, but 
each man furnishes his own, and the imiform 
rule of settlement, to which no exception had 
ever been known to exist, was, that each 
man should bear the expenses of medicines 
and medical advice, and if a man left the ves- 
sel from sickness, he lost the rest of his voy- 
age, and received no compensation for his 
expenses after leaving the vessel. 

C. G- Thomas, for libellant 

R, H. Dana, Jr., for respondents. 
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SPRAGUE, District Judge. This case, as 
presented, raises three questions: 1st. Do fish- 
ermen on mackerel voyages, in licensed and 
enrolled vessels, so far come within the gen- 
eral rule of law relating to hired seamen, as 
to be entitled to he cured at the ship's ex- 
pense? 2d. If so. does the usage of Glouces- 
ter take this case out of the operation of the 
general rule? 3d. Do the acts of the libellant, 
at the time of leaving the vessel, or at the 
time of the settlement, amount to a remis- 
sion of his general right? 

It is conceded that hired seamen are, as a 
general rule, entitled to he treated for sick- 
ness, at the ship's expense, and, if they leave 
the vessel from necessity, or for the common 
benefit, they are entitled to the reasonable 
expenses of their cure and return. It is con- 
ceded that this rule is extended to whalemen, 
who receive a lay, or share of the oil taken; 
but it is contended that this lay is only a 
mode of fixing compensation, they being in 
fact but hired seamen, their pay being gi-ad- 
uated by the success of the voyage. But I 
can see no diBference, in principle, between 
the whalemen and the mackerelmen. As 
whales must be taken by united efforts, sep- 
arate accounts cannot be kept, as was done 
here, and as is usually done in mackerel ves- 
sels; but each man is paid according to his 
supposed capacity as a whaleman, the rates 
of lays being graduated accordingly. In this 
voyage, the contract with the owners does not 
require that the crew should divide accord- 
ing to each man's catchings, but gives the 
skipper and the crew one half, and leaves 
them to divide as they please, and it is option- 
al with them all, or any two or more of them, 
to "heave together," as the phrase is, if they 
please. The owners, in the one species of fish- 
ery, as well as the other, furnish all the 
stores, provisions, and outfits, and the crew 
are paid according to the success of the en- 
terprise. I think that, under this contract, 
the crew are rather to be deemed hired sea- 
men than partners or joint contractors. It 
has long been decided that, m the whale fish- 
eries, the crew have no specific property in 
the oil, but only a right to the proceeds of 
the oil; and the contract in this case seems 
to give the owners the right to sell the fish, 
and the crew have only a pecuniary claim, 
calculated upon the amount of fish caught 
Baxter v. Eodman, 3 Pick. 435; Grozier v. 
Atwood, 4 Pick. 234; Bishop v. Shepherd, 23 
Pick. 492; Reed v. Hussey [Case No. 11,- 
046]. 

In construing the recent act of congress 
[9 Stat. 515] prohibiting flogging in "vessels 
of commerce," it has been decided by the 
circuit court for this circuit, on full delibera- 
tion, that it covered vessels engaged in the 
whale fishery. U. S. v. Cutler [Case No. 14,- 
910]. One ground of the decision was, that 
all the power congress has, under the con- 
stitution, to regulate vessels, is derived from 
the power to "regulate commerce," and it is 

under this clause alone, that it regulates 
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the registry and license of fishing vessels, 
the payment of bounty to them, and the dis- 
cipline of men in the whale and cod fisheries. 

As to the usage, the evidence is strong 
to the effect that men have not been ti-eated 
for sicloiess, and have not desired to be so 
treated, at the ship's expense, in mackerel 
voyages from the ports of Cape Ann. But I 
should be slow to set aside a wholesome and 
well established rule of law, in favor of a 
local usage, especially when it is so much 
tlie interest of the influential people of the 
place to create such a usage, and those 
against whom it operates are often ignorant 
df their rights, or unable to vindicate them. 

As to the circumstances of this case, I am 
inclined to hiterpret the acts of the libellant, 
as those of a man who was ignorant of his 
rights. I am equally satisfied that the master 
and owners of this vessel supposed him to tiave 
no such rights, and that they acted in good 
faith throughout. The Atlantic [Case No. 620]. 
Decree for $75, with costs. [An appeal was 
entered, but the case was subsequently com- 
promised.] 2 
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KNIGHT et al. v. SCHELL. 
[19 How. Pr. 168.] 
Circuit Court, S. D. New York. June, 1860. 
Customs Duties — Exemptions — Grotvth and 
Masofaotoee of this Codntrt — Bakrels Ex- 
ported Emptt Returned Filled — Importer's 
Oath Waived. 

[1. "Barrels" manufactured in this country, 
and sent to Cuba, and there filled with mo- 
lasses, and brought back to our ports, are not 
liable to duty. The fact of their being filled 
with molasses on their return does not destroy 
their character of "growth or manufacture of 
this country," nor that they are not "in the same 
condition"; they are barrels still, whether filled 
with well-water or molasses from Cuba.] 
[See note at end of case.] ^ 

[2. Where the usual oath was offered to be 
made by the importer that the article was the 
growth and manufacture of this country, as pre- 
scribed by the act of congress, and was waived 
by the deputy collector, as being unnecessary 
and useless, the duty being claimed on another 
ground, lidd, that it was only in case that the col- 
lector conceded that the article was entitled to 
entry duty free, so as to leave only the fact^f the 
American character of the article to be estab- 
lished, that the oath could be material or required 
by the collector.] 

[3. FeW, also, that the collector is estopped to 
set up the omission to make the oath as a defense, 
where it has been waived by his deputy; being 
bound by the acts of the latter.] 

This was an action brought to recover 
back money that had been paid by the plain- 
tiffs [James Knight, James H. West, and 
Robert Sargeant] upon a large number of 
barrels containing divers shipments of mo- 
lasses from the island of Cuba. The barrels 
had been manufactured by the plaintiffs, and 
sent out to Cuba, and there filled with mo- 
lasses and brought back to this port. The 
collector [Augustus Schell] claimed duty up- 

2 [From 18 Law Rep. 96.] 
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on the barrels at the rate of 24 per centum 
upon their value, as well as upon the mo- 
lasses contained in them. The plaintiffs ob- 
jected to pay the duty on the barrels, claim- 
ing that they were "the growth or manufac- 
ture of this cotmtry," and that they were re- 
turned "in the same condition"; that they 
were sent out empty and brought back filled; 
and that their condition was thereby chan- 
ged; and therefore refused to admit them to 
entry, duty free. The plaintiffs thereupon 
paid the duty under protest, and appealed 
from the decision of the collector to the sec- 
retary of the treasuiy. The collector's deci- 
sion being afiSrmed by the secretary of the 
tr-easux-y, the plaintiffs, within the time pre- 
scribed by law, brought this action. 

It appeared from the testimony, that the 
plaintiffs at the time of the enti-y, by way of 
proving that the barrels were American prod- 
uce and manufacture, offered to the deputy 
collector a certificate of the American consul 
at Cuba, to the effect that the barrels in 
question had been brought to that port in 
an American vessel, and there filled with 
molasses, and that such barrels were not the 
product or manufacture of Cuba. The plain- 
tiffs also offered to malce the Usual oath that 
the baiTels were the growth and manufac- 
ture of this country, as prescribed by the act 
of congress, but that the deputy collector 
replied, in substance, that such oath and cer- 
tificate were useless; that, the barrels hav- 
ing been exported empty and brought back 
filled, their condition was thereby changed, 
and that they were for that reason dutiable; 
that such was the decision of the secretary 
of the treasury; and that duty must there- 
fore be paid; and at the same time handed 
to the plaintiffs a writen direction from the 
treasury department to that effect. 
J. T. Williams, for plaintiffs. 
Judge Roosevelt and Mr. Hunt, for defend- 
ant. 

The district attorney contended that the 
oath, being required by the act of congress, 
could not be waived by the collector, and for 
a stronger reason could not be waived by 
his deputy; and that the omission was fatal 
to the plaintiffs' recovery. 

THE COURT (SMALLEY. District Judge) 
held that it was only in case that the collect- 
or conceded that the article was entitled to 
entry duty free, so as to leave only the fact of 
the American character of the article to be 
established; that the oath could be material 
for any purpose, or could be required by the 
collector; that, when the collector denied 
free entry to the article on some ground that 
conceded its commercial character, the oath 
would be an idle ceremony. 

THE COURT further, held that the collect- 
or Avas estopped to set up the omission to 
make the oath as a defence; his deputy hav- 
ing given the plaintiffs to understand at the 
time that it was not necessary, and that the 
collector was bound by the acts of his dep- 
uty. 



Upon the question as to whether the bar- 
rels were returned "in the same condition" 
as when exported, the COURT held that the 
filling them with molasses did not change 
their condition within the meaning of the 
act. 

THE COURT, thereupon charged the juiy 
to inquire: <1) Whether the baiTels import- 
ed were the same identical barrels that had 
been manufactured by the plaintiffs and ex- 
ported by them. (2) Did the deputy collect- 
or give the plaintiffs to understand that the 
oath of identity was waived, and would not 
be required, and put his refusal to admit them 
to entry duty free upon grounds other than 
the want of such oath. That, if they find 
both of these questions in the affirmative, 
they would find for the plaintiffs the sum so 
paid as duty upon the baii-els. 

The jury, without leaving their seats, found 
a verdict for the plaintiffs. 

[NOTE. This case was certified to the su- 
preme court on a division of opinion between the 
judges of the circuit court as to whether tlie 
barrels were brought back "in the same condi- 
tion as when exported." The supreme court an- 
swers in the negative. Says Mr. Justice Clif- 
ford, who delivered the opinion: "Molasses bar- 
rels exported empty, when new, to Matanzas. 
and there fiUed, and, with their contents, brought 
back to the United States, cannot truly he saiil 
to he in the same condition as when they were ex- 
ported. Oftentimes, when emptied of tlieir con- 
tents, they are unfit for a second voyage, and 
seldom or never afterwards have the same mar- 
ket value as when they were new. When filled 
in the foreign port, the barrels have been applied 
to the commercial use for which they were manu- 
factured; and when shipped with their contents, 
brought back to the United States, and are of- 
fered with their contents by the importer for en- 
try at the customhouse, they have then, in respect 
to the revenue laws of the United States, ac- 
quired a new character." 24 How. (65 U. S.> 
526.] ' 

Case ISTo. 7,888. 

KNIGHT V. STONE. 

[Oliver's Forms (Ed. 1842) 489.] 

District Court, D. Massachusetts. Jan., 1S2G. 

CoLLisios— Attempt to Pass — Mutual Fault— 
Libelant's Freedom fijom Fault. 

[In the case of a libel hroiight by the owner 
of goods lost on board of a schooner sunk in col- 
lision with a brig against the owner of the brig, 
it appeared that the two vessels left the same 
port at nearly the same time, the schooner slight- 
ly ahead. In an attempt by the brig to pass the 
schooner the collision occurred. From the evidence 
it seemed impossible to clearly fix the blame, 
but the probabilities point to the schooner being 
in fault, or at least, in "case of mutual fault, then 
that the schooner was the most to blame. Sdd, 
that the libelant, to maintain his case, must stand 
acquitted of blame or culpable negligence on his 
part; and as, in this case, he does not show him- 
self so acqiutted, the libel is dismissed.] 

[This was a libel by Amos Knight against 
Isaac Stone and trustee to recover damages 
for goods lost by a collision between the 
schooner Lydia and the brigantine Sewell.] 

Andrew Dunlap, for libellant 
J. C. Merrill, for Stone. 
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DAVIS, District Judge. The liliellant was 
owner of merchandise, to the alleged amount 
of $11^1.83, shipped on board the schooner 
Lydia, Alexander Livingston, master, which, 
on the fifth of February last, by collision 
with the brigantine Sewell, of which the re- 
spondent was owner and master, was sunk 
and lost, with all the property on board. 
This unfortunate occurrence happened a 
few hours after those vessels had sailed 
from Newburyport The case has been ful- 
ly and ably argued by the learned counsel 
on both sides, and, having considered the 
evidence and arguments and the law ap- 
plicable to the subject, I am now to declare 
the result. The libellant contends that the 
master of the Sewell was wholly to blame, 
and on that ground ought to answer in dam- 
ages for the loss which his client has sus- 
tained; or, if the loss was accidental, or by 
mutual fault or negligence, that it should 
be apportioned between the parties. For 
the respondent, it is contended that there 
was no fault on his part, and that in case 
of collision by accident or mutual fault each 
party is, by law, to sustain his own loss. 

In considering the evidence in this case, 
the oecun-ence cannot, it appears to me, be 
referred to accident. It was in the day 
time; both vessels had just before depart- 
ed from Newburyport, bound on the same 
course, in a direction for the south channel, 
with a free wind. The Sewell, which de- 
parted later than the schooner, being a fast- 
er sailer, overtook her, and, in passing, by 
some strange inadvertence, negligence, or 
unskilfulness in one or both the vessels 
came in contact, and the schooner was so in- 
jured, as to sink in a few hours, after the 
crew had made their escape by getting on 
board the Sewell. The circumstances of the 
ease do not require an expression of opinion 
of what would be the result in cases of mere 
accident. It is not possible, it appears to 
me, to view this case without considering 
one or other of the parties, or both of them, 
in fault Such is the opinion expressed by 
the intelligent nautical men who have been 
called to testify on the subject. The libel- 
lant has failed in maintaining his position 
that the whole ifault was on the part of Cap- 
taui Stone. He was passing to leeward, as 
he ought to have done, by maritime usage 
in such cases, and at a distance not at all 
endangering either vessel, if there had been 
common precaution and care on board the 
schooner. It is diflacult to account satisfac- 
torily for the occurrence. It would seem 
that it could not have happened, unless one 
or the other vessel altered her course, and 
in such a direction as to lead to an ap- 
proach. Especially, it is difficult -to con- 
ceive, how it could have happened, if the 
Sewell bore away, and the schooner luffed. 
There must, it is apparent, have been an 
omission or blunder in regard to these oper- 
ations, and from the evidence I think I am 
bound to presume this to have been on 
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board the schooner, rather than on board the 
brig. In the brig the captain himself was 
at the helm, and the crew were at their 
proper stations for any necessary manoeu- 
vre. On board of the schooner there was 
no officer on deck, and it appears doubtful 
whether, at the time of the collision there 
was any person on deck except Heniy, who 
was at the helm. It is said, indeed, by 
Chapman, the mate, that when he went be- 
low he left Hem-y and Bolman on deck, 
the latter being ordered to take the place of 
Watts at the pump, who was di-unk, and 
had gone below. But Bolman testifies that 
he was below in the cabin when he heard 
Henry, who was at the helm, sing out "Keep 
her away." The schooner being left in this 
situation, it is impossible for me to say that 
the unfortunate contact which ensued was 
from fault or negligence on the part of Cap- 
tain Stone. And it is a circumstance not 
to be disregarded that imder all the excite- 
ment of the occasion the blame was not at 
the time imputed to Captain Stone by any 
of the officers or crew of the Lydia who 
were taken on board the Sewell; nor was 
it thus imputed to him at any time after- 
wards, until the return of the parties to 
Newburyport. Captain Stone must, there- 
fore, I think, be acquitted of the charge of 
being wholly blameable in this unhappy in- 
cident; and if the fault were mutual, it is 
not necessary, in my opinion, for the court 
to estimate the proportion, and to assess the 
damages accordingly. The libellant, to 
maintain his case, must stand acquitted of 
blame or culpable negligence on his part. 
There is, I know, a diversity of opinion on 
this subject, and the whole doctrine respect- 
ing collision may be considered as in a man- 
ner unsettled, from the different and oppos- 
ing decisions in corresponding cases in dif- 
ferent countries. 

Bynkershoek, in his Questiones Juris Pri- 
vati, distinctly considers the question,— "De 
damno navium, uniusque, utriusque cul- 
pa dato." The courts in Holland, in a case 
mentioned by the author, had decided that, 
if both were in fault, the damage should be 
in common. Bynkershoek is of a different 
opinion, — "Magis putarem utriusque culpa 
damno dato, nuUam invicem esse actionem 
et suum quemque damnum fen-e oportere." 
I should decide according to this opinion, 
even if the respondent were proved to be 
more at fault .than appears to me to be evi- 
denced, such, gross negligence being mani- 
fested on the part of the schooner. If there 
were blame on the paii; of Captain Stone, it 
was culpa levissima; he might have passed 
at a greater distance, but he would have 
passed, as it appears to me, with perfect^ 
safety, if there had been only ordinary at- 
tention on board of the schooner. On con- 
sidemtion of all the circumstances and the 
law applicable to the subject, while I regret 
the loss which was occasioned, I do not per- 
ceive sufficient reason to charge it, in whole 
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or in part, on the respondent; and shall ac- 
-cordingly decree that the libel be dismissed, 
with costs. 

<:,-^9.T.^- ^5. t'le case of the Woodrop-Sims, 
bir William Scott lays down the general rules, 
for apportioning the loss in cases of collision. 
He ohserves: "There are four possibilities un- 
der which an accident of this sort may occur. 
In the first place, it may happen without blame 
being imputable to either party; as where the 
loss IS occasioned by a storm, or any other 
yis major. In that case, the misfortune must 
be borne by the party on whom it happens to 
light; the other not being responsible to him 
in any degree. Secondly, a misfortune of this 
kind may arise where both parties are to 
blame, where there has been a want of due 
dibgence or of skill on both sides. In such 
a case the rule of law is that the loss must 
be apportioned between them, as having been 
occasioned by the fault of both of them. 
Thirdly, it may happen by the fault of the 
suffering party only; and then the rule is 
that the sufferer must bear his own bul-den. 
Lastly, it may have been the fault of the 
ship which ran the other down; and in this 
case tlie injured party would be entitled to 
an entire compensation from the other." 2 
Dod. S3. The reason assigned for the rule 
that where both parties are to blame the loss 
must be apportioned between them is that, if 
each party were to bear his own injuries, 
large ships would make light of running down 
smaller vessels. Where the question depends 
Tipon technical skill, and experience in naviga- 
tion, the court will avail themselves, at the 
application of the parties, of the assistance 
of a gentleman of nautical experience, who 
will be desired by the court to state the im- 
pression made upon him by the evidence, after 
hearing the arguments of counsel. This was 
done in the case of The Thames, 5 O. Rob. 
Adm. 345. See, also, The Catherine of Dover, 
2 Hagg. Adm. 145. The rule of navigation is 
said to be that when ships are crossing each 
other in opposite directions, and there is the 
least doubt of their going clear, the ship on 
the starboard tack is to persevere in her 
course; while that on the larboard is to bear 
up, or keep more away from the wind. See 
The Shannon, Id. 173. When a ship is sail- 
ing on a wind, if the right side is to windward, 
she is on her starboard tack; if the left is to 
windward, she is on her larboard tack. In 
the case of a steam-boat, coming in an op- 
posite direction to a common vessel, the rule 
seems to be that the steam-boat should al- 
ways give way. See Jae. Sea Laws, 325, 327, 
where a concise notice is taken of the laws 
of various nations on this subject. See also, 
Dunlap's Practice and Curtis' digest on this 
subject, under the head of "Collision," 
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KNOEDLBR v. SCHELL. 

[4 Blatchf. 484; i 20 How. Pr. 216.] 

Circuit Court, S. D. New York, Jan. 2, 1861. 

■Cdsto-ms Ddties— Overcharge Paid ukdeb Pro- 
test— Jddgment AGAixsT Collector 
— Execution. 
1. At common law, an action for money had 
and received lies against a person who wrong- 



1 fReported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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fully withholds goods from another, colore ofScii, 
upon an illegal claim or demand, and thus com- 
pels him to pay money to obtain them. 

2 The act of March 3, 1839 (5 Stat. 348, § 2), 
took away that common law right, as respected 
suits against a collector of customs to recover 
back duties illegally exacted on importations. 

3. The act of February 26, 1845 (5 Stat. 727), 
restored such common law right, and, under it, 
an execution can issue against a defendant, to 
recover from him personally the amount of a 
judgment obtained against him for duties ille- 
gally exacted by him, as a collector of customs. 

This was a motion by the defendant in 
this suit to set aside an execution issued 
upon a judgment rendered in the suit. The 
suit was brought [by Michael Knoedler] to 
recover back an excess of duties illegally 
exacted by the defendant [Augustus Sehell], 
as collector of the port of New York, on the 
importation of merchandise, and paid under 
protest. [Case No. 7,890.] 

Almond W. Griswold, for plaintiff. 
James I. Roosevelt, Dist. Atty., for de- 
fendant 

SMALLEY, District Judge. The defend- 
ant claims that, under the acts of congress 
of the 3d of March, 1839 (5 Stat 348, § 2), 
and the 26th of February, 1845 (Id. 727), an 
execution in this ease could not rightfully 
issue against his private property; that the 
intention and true construction of the act 
of 1845 was, to enable the party aggrieved 
to maintain an action at law, to ascertain 
and try the legality and validity of the de- 
mand and payment of duties, and, if the il- 
legality was established, to petition to the 
secretary of the treasury, or to congress, 
for payment thereof, but not to enforce col- 
lection from the collector. If that is the 
sole pui-pose and purport of the act, the exe- 
cution was irregularly issued, and must be 
set aside; otherwise, it is regular and ac- 
cording to due course of law. 

Previous to the passage of the act of the 
3d of March, 1S39, it was well settled, that 
at common law, a person might sustain an 
action for money had and received, against 
one who wrongfully withheld goods from 
him, upon an illegal claim or demand, 
colore officii, and thus compelled him to pay 
money to obtain them. Upon this point 
there is no conflict of authority, either in 
England or America. Shaw v. Woodcock, 
7 Barn. & C. 73, 84; Irving v. Wilson, 4 
Term R. 485. The last case, like the pres- 
ent was against an officer of the excise or 
customs. There are many other English 
authorities to the same point, but it is un- 
necessary to cite them, as the question has 
been expressly decided, upon the most full 
and solemn deliberation, in two cases, by 
the supreme court of the United' States. El- 
liott V. Swartwout, 10 Pet. [35 U. S.] 137; 
Bend v. Hoyt, 13 Pet [38 U. S.] 263, 267. 
Both of these were actions against the de- 
fendants for money illegally demanded by 
and paid to them, colore officii, as collectors 
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of the port of New York. After these deci- 
sions, collectors of the customs claimed the 
right to retain money received by them for 
the government, as an indemnity against 
claims for excess of duties collected; and, 
in many cases, this retainer, with or with- 
out warrant of law, was resorted to, occa- 
sioning inconvenience, and often heavy 
losses to the government, by the ultimate 
bankruptcy and defalcation of the collectors. 
To remedy this evil, the second section of 
the act of March 3, 1839, was passed. That 
section provides, "that from and after the 
passage of this act, all money paid to any 
collector of the customs, or to any person 
acting as such, for unascertained duties, or 
for duties paid under protest against the 
rate or amount of duties charged, shall be 
placed to the credit of the treasurer of the 
United States, kept and disposed of as all 
other money paid for duties is required by 
law, or by regulation of the treasury de- 
partment, to be placed to the credit of said 
treasurer, kept and disposed of; and it 
shall not be held by the said collector, or 
person acting as such, to await any ascer- 
tainment of duties, or the result of any liti- 
gation in relation to the rate or amount of 
duty legally chargeable and collectible in 
any case where money is so paid; but, when- 
ever it shall be shown, to the satisfaction of 
the secretary of the treasui-y, that, in any 
case of unascertained duties, or duties paid 
under protest, more money has been paid to 
the collectoi*, or person acting as such, than 
the law requires should have been paid, it 
shall be his duty to draw his warrant upon 
the treasurer in favor of the person or per- 
sons entitled to the over-payment, directing 
the said treasurer to refund the same out 
of any money in the treasury not otherwise 
appropriated." Afterwards, the question as 
to the construction to be given to that act 
came before the supreme court of the Unit- 
ed States, at the January term, in l&io.in the 
case of Caiy v. Curtis, 3 How. [44 U. S.] 236. 
That, too, was an action to recover money 
paid to the collector of the port of New- 
York for duties. A majority of the court 
held, that the common law right of action 
against the collector was by implication, 
taken away by that statute, and said (page 
252), that, "as the collector, since the stat- 
ute, had power neither to retain nor refund,' 
there could, as between him and the plain- 
tiffs, arise no privity nor implication, on 
whicli to found the promise i-aised by the 
law only where an obligation to undertake 
or promise exists; and that, therefore, the 
action for money had and received could 
not, in this case, be maintained, but was 
barred by the act of congress of 1839." A 
minority of the court, Justices Story and 
McLean, dissented, and were of opinion 
that the statute of 1839 did not bar the com- 
mon law right of action against the col- 
lector. Immediately after this decision was 
pronounced, congress passed the act of the 
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2Gth of February, 1845, which says, that 
nothing contained in the second section of 
the act of March 3d, 1839, "shall take away, 
or be construed to take away or impair, the 
right of any person or persons who have 
paid, or shall hereafter pay, money, as and 
for duties, under protest, to any collector of 
the customs, or other person acting as such, 
in order to obtain goods, wares, or mer- 
chandise imported by him or them, or on his 
or their account, which duties are not au- 
thorized or payable in part or in whole by 
law, to maintain any action at law against 
such collector, or other person acting as 
such, to ascertain and try the legality and 
validity of such demand and payment of du- 
ties, and to have a right to a trial by jury, 
touching the same, according to the due 
course of law^; nor shall anything contain- 
ed in the second section of the act afore- 
said be construed to authorize the secretaiy 
of the treasury to refund any duties paid 
under protest; nor shall any action be main- 
tained against any collector to recover the 
amount of duties so paid under protest, un- 
less the said protest was made in writing, 
and signed by the claimant, at or before the 
payment of said duties, setting forth dis- 
tinctly and specifically the grounds of ob- 
jection to the payment thereof." 

"What was the purpose and intention of 
congress in passing that act? What was 
the mischief it was intended to remedy? 
We have seen that the act of 1839 deprived 
citizens of a common law right, and com- 
pelled them, when money had been illegally 
extorted from them, colore officii, to seek 
redress, by an appeal to the discretion and 
judgment of the secretary of the treasury, 
under whose instructions the money had 
been exacted— certainly .a slow, vague, and 
very uncertain remedy. This was consid- 
ered so unjust, that a minority of the couit, 
in the case of Gary v. Curtis [supra], held, 
that if such was the construction to be giv- 
en to the act of 1839, it was unconstitution- 
al; and it is to be noted, that immediately 
after the decision of the court in that case, 
the act of 1845 was passed through both 
branches of congress and approved by the 
president. It is evident that only a few 
days could have elapsed between them. 
From these circumstances, as well as from 
the wording of the act itself, the inference 
would seem to be irresistible, that it was in- 
tended to restore the party aggrieved to his 
common law remedy, of which the act of 
1839 had deprived him. It authorizes an 
"action at law," and "a right to a trial by 
jury," "according to the due course of law." 
Again it says: "Nor shall any action be 
maintained against any collector to recover 
the amount of duties so paid, * « * un- 
less the said protest was made in writing." 
If it had been intended to give the plaintiff 
the right by suit at law only to ascertain 
and ti*y the legality and validity of such de- 
mand and payment of duties, and, when he 
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had succeeded in establistiing his claim, 
compel him to seek satisfaction by an ap- 
peal to the conscience of the secretary of 
the treasury, certainly some "words would 
have been used to express such intent. 

It is argued, hoTvever, that, inasmuch as 
the law malies it the duty of the collector 
to pay all moneys into the treasury, and he 
is forbidden to retain any in his own hands, 
it is hard to make him personally responsi- 
ble for duties wrongfully exacted. But, 
tliere is no law compelling a person to ac- 
cept the office of collector. If he does, it is 
a vohmtarj' act, and he must take it sub- 
ject to all the burdens and responsibilities 
which the law imposes upon it Besides, it 
should be borne in mind that the right of a 
plaintiff to recover in such cases is based 
solely upon the tortious action of the collect- 
or, in compelling him, under color, but in vio- 
lation of law, to pay money to obtain posses- 
sion of his property. Upon eveiy principle 
of justice and equity, therefore, if either 
party must suffer, it should be the wrong- 
doer. 

Another fact is worthy of consideration, 
in determining this question. The act of 
3S45 has been in force almost sixteen years, 
during which time thousands of suits have 
been brought, and recoveries had, against 
the collectors of this and other ports; and 
it is understood that no question has ever 
heretofore been raised as to the personal 
liability of the collectors for the sums thus 
recovered. The contemporaneous construc- 
tion of that act, and such long acquiescence 
therein, ought not now to be overturned, ex- 
cept upon the most clear and satisfactory 
grounds. The court has no doubt that the 
execution in this case was regularly issued, 
and the motion to set it aside is overruled. 



Case No. 7,890. 

KNOEDLKR v. SCHBLL (two cases). 

[17 Log. Int. 373.] 

Circuit Court, S. D. New York. 18G0. 

Customs Duties — Goloued Exgkavings— Act of 
1857. 

These actions were brought to recover the 
difference between S per cent, and 15 per cent., 
exacted of the plaintiff [Michael Knoedler] as 
duties on colored engravings. The tariff act 
of 1846 [9 Stat. 42] levied a duty of 10 per 
cent, on "engravings or plates bound or un- 
bound." The act of 1857 [11 Stat. 192] levied 
a duty of 8 per cent. The collector [Augustus 
Schell] claimed that colored engravings were 
not engravings, and therefore should be 
classed as non-enumerated articles, and pay 
a duty of 15 per cent. It was proved on the 
trial that for forty years both plain and col- 
ored engravings have been imported, and 
known in trade under the general name of 
engravings, and that the fact of the engrav- 
ings being colored did not change its character. 
That during the existence of the tariff act of 
1846, or from December, 1846, to July, 1857, 



when the language of the act was precisely 
the same as in the act of 1857, the govern- 
ment did not pretend that colored engravings 
should pay a higher rate of duty than plain 
or uncolored engravings. The United States 
offered no evidence in defence. 

NELSON, Circuit Justice, raled that there 
was no authority for the exaction of more 
than 8 per cent, duty, and the plaintiff was 
entitled to a verdict for the excess paid in 
both actions. 

[A motion was subsequently made in this 
case to set aside an execution against the per- 
sonal effects of tlie eollpctor. The motion was 
overruled. Case No. 7,889.] 



Case lS[o. 7,891. 

In re KNOEPFEL. 

[1 Ben. 330; i Banlcr. Reg. Supp. 5; IN. B. R. 

23; 6 Int. Rev. Ree. 53; 14 Pittsb. 

Leg. J. 547J 

District Court, S, D. New York, Aug. 7, 1867. 

BaSKHUPTCT — A.PPEAKAXCE OF CrEDITOKS POW- 
ER OF ATToitxET — Evidence. 
Where an attorney claimed to act for a firm 
at the first meeting of the creditors of a bank- 
rupt, under a letter of attorney executed for the 
firm, all the members of which were in Europe, 
by one K. as attorney for the firm, but K.'s at- 
torneyship was not proved by the oath of any 
witness, nor was any power of attorney to him 
produced, but he had verified the ijroof of debt, 
swearing that he v/as duly authorized to make 
the afiidavit: Held, that the authority of K. to 
give the letter of attorney was not sufEciently 
established to entitle the attorney to appear for 
the firm under the twenty-third section of the 
bankruptcy act [of 1867 (14 Stat. 528)]. 

[In the matter of William H. Knoepfel, a 
bankrupt] 

BLATCHFORD, District Judge. In this 
case, at the first meeting of creditors, Mr. G. 
A. Seixas claimed to act as the "duly consti- 
tuted attorney" of Loeschigk, Wesendonck & 
Co., (a copartnership creditor of the bank- 
rupt, which had proved its debt). In the choice 
of an assignee. Mr. Seixas presented a letter 
of attorney, drawn according to form No. 14 
of the forms specified in the schedules an- 
nexed to the "general orders in bankruptcy," 
executed and acknowledged before a register 
by Gustavu-s 'Kutter, as attorney for the co- 
partnership; but the attorneyship of Kutter 
was not proved by the oath of any person, nor 
was any power of attorney from the copart- 
nership to Kutter produced. The debt of the 
copartnership was proved by Kutter. His 
deposition, in proof of the debt, according to 
form No. 25, contained the following aver- 
ment: "That he, this deponent, is duly au- 
thorized by his principals to make this af- 
fidavit, and that it is within his knowledge 
that the aforesaid debt was incurred as and 
for the consideration above stated," &c., &c. 
The individual members of the copartnership 
all of them reside in Europe. The letter of 
attorney to Seixas was subscribed "Loesch- 
igk, Wesendonck & Co., by G. Kutter," and 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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was sealed, and was certified by a resister, 
to the effect, that before him had appeared 
Gustavus Kutter, to him linown, and known 
to him "to be the authorized agent of the 
firm of Loesehigk, Wesendonck & Co., the 
individuals described in and who executed 
the foregoing letter of attorney, and acknowl- 
edged that he executed the same, as the au- 
thorized agent of tlie said firm, and by their 
authority, and on behalf of said firm." Mr. 
Seixa-s claimed, before the register, that the 
proof of debt made by Kutter on behalf of 
the firm should be taken into consideration, 
in connection with the certificate of acknowl- 
edgment on the letter of attorney, for the 
purpose of showing Kutter's authority to 
duly constitute Seixas the attorney of the 
firm, to appear and act for it in all respects, 
including the voting in the choice of an" as- 
signee. 

The register decided, that the letter or at- 
torney did not give to Seixas the authority 
which he claimed, because there was no evi- 
dence that Kutter held any power from the 
firm under which he could effectually give 
tlie letter; that, by his oath on proving the 
claim, he had sworn that he was duly author- 
ized to malce that affidavit, not to execute 
letters of attorney, and that the mere ac- 
knowledgment of Kutter that he executed tlie 
letter of atorney as the authorized agent of 
the firm, and the register's certificate of his 
personal Imowledge of the identity of Kut- 
ter, did not supply the place of proof, by 
legal evidence, that Kutter was authorized to 
constitute Seixas the attorney of the firm, to 
act for it at the meeting, so as to make 
Seixas the "duly constituted attorney" of the 
firm, under the twenty-third section of the 
bankruptcy act, which provides, that "any 
creditor may act at all meetings by his duly 
constituted attorney, the same as though per- 
sonally present." Thereupon, the question 
was, at the request of Mr. Seixas, certified to 
the judge for his decision. 

The decision of the register was correct 
and the clerk will make a certificate accord- 
ingly to the register, Edgar Ketchum, Esq. 

[At an adjourned meeting of the creditors, 
Seixas produced another power of attorney 
from one LoefHer, claiming to act as attorney 
for other creditors of the bankrupt. Objec- 
tion was taken to Seixas' right to appear, but 
the objection was overruled by the court upon 
certificate. Case No. 7,892.] 



Case l^o. 7,893. 

In re KNOEPFEL. 

[1 Ben. 398; i Bankr. Reg. Supp. 16; IN. B. 
R. 70J 

District Court, S. D. New York. Sept. 13, 1867. 

3AXKRUPT0T — APPEAKAKCE OF OrEDITOHS— POWEB 

OF Attokxey — Proof of Debt — Stat- 
ute OF Limitations. 
1. A power of attorney, given to one LoeJHer, 
before the passage of the bankruptcy act [of 

1 [Reported by Robert D, Benedict, Esq., and 
here reprinted by permission.] 



1867 (14 Stat- 517)], authorized the attorney in 
fact, "to ask, demand, collect, and receive," all 
debts due to the firm which gave the power, 
"and, for that purpose, to sign our name to any 
agreement of compromise or settlement, or any 
otlier paper writing proper or necessary for the 
purpose aforesaid," with a full power of substi- 
tution. Under this power, the attorney in fact 
executed a letter of attorney authorizing an at- 
torney-at-law to appear at the first meeting of 
the creditors of a bankrupt and vote in behalf 
of his principals, who were creditors, in the 
choice of an assignee. The bankrupt objected to 
the appearance and the question was certified to 
the court: Edd, that tiie mere fact that the 
power of attorney was given before the passage 
of the -act was not enough to show that it did not 
confer the necessary power upon Loeffler to ap- 
point an attorney to act for his principals. 
"Whether it conferred that newer depended upon 
its language. 

2. The signing of the names of the principals to 
a paper drawn according to form No. 15, choos- 
ing an assignee of the estate of a debtor to the 
principals, was the signing of a paper which was 
proper for the purpose of collecting the debt due 
to the principals, and this power of attorney gave 
to LoefHet, or his auly appointed substitute, au- 
thority to act for them in the matter in question. 

3. At the first meeting of creditors, proofs were 
offered of the claims of t\vo creditors, for both of 
which the debtor had given notes, on one of 
which a judgment had been obtained. The bank- 
rupt demanded that the notes be produced, to 
which the creditors objected. The bankrupt al- 
so objected to the proof of one of the debts, on 
the ground that it appeared to have been barred 
by 9ie statute of limitations of the state of 
New York, where the debt was incurred. Held, 
that where a debt sought to be proved is evi- 
denced by a note, the note must be produced and 
exhibited when required by the register, the as- 
signee, or the bankrupt, on proper occasions. 
Not so, if a judgment has been recovered on it, 
for then the note is merged in the judgment, as a 
debt of a higher character, 

[Cited in Re Jaycox, Case No. 7,240.] 

4. A proof of debt is not open to objection be- 
cause it appears that the statute of limitations, 
if set up, would be a good defence to the claim. 
The statute of limitations, if relied on as a de- 
fence, must be set up aflSrmatively by a debtor. 

In this case, at an adjourned meeting of 
the creditors, held August 7th, 1867, Mr, G. 
A. Seixas, of coimsel for Gourd, Freres & 
Co., creditors, produced a letter of attorney 
in due form,- authorizing him to appear at 
the meeting and vote on their behalf, in the 
choice of assignee. This letter was executed 
by August Loeffler, as attorney in fact, for 
Gourd, Freres & Co., under a power of attor- 
ney executed by them to Loeffler, dated May 
17th, 1864, This power constituted Loeffler 
attorney, "to ask, demand, collect and re- 
ceive all debts due our said firm, and any or 
all such debts to compromise and settle, re- 
lease and discharge, and, for that purpose, 
to sign our name to any agreement of com- 
promise or settlement, or any other paper 
writing proper or necessary for the pui-pose 
aforesaid," with full power of substitution. 
The bankrupt [William H. Knoepfel] object- 
ed, on the following grounds, to Mr. Seixas* 
right to appear and vote for Gourd, Freres 
& Co., under such letter of attorney, namely: 
(1) Because the power of attorney to Loeffler 
bore date before the bankruptcy act was 
passedj and, therefore, it could not have been 
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intended that Loeffler should represent the 
firm in matters tinder the act; (2) because 
the language of the power could not be con- 
strued to include such an authority. The 
bankrupt asked that this question be certified 
to the judge for his decision. 

[Objections, upon a somewhat similar state 
of facts, had been before taken and sustained 
to the appearance of Mr. Seixas for other 
creditors. Case No. 7,891.] 

At the meeting, proofs were offered of the 
claims of two creditors, Gourd, Freres.& Co., 
and Spies, Christ & Jay. The proofs showed 
tliat promissory notes had been given by 
the debtor to- the creditors for the debts, and 
that the last named firm had recovered a judg- 
ment against the debtor on the note given to 
them. The bankrupt, at the meeting, de- 
manded the production of the notes. The 
creditors refused to prodiice them, insisting 
tliat such production was unnecessary. The 
register tliought otherwise, and the' creditors 
asked that the question be certified to the 
judge for his decision. As to the proof of 
the debt due to Gourd, Freres & Co., the 
bankrupt objected to it, that, while no judg- 
ment appeared to have been recovered on it, 
it was, upon its face, ban-ed by the statute of 
limitations of the state of New York, all the 
notes embraced in it having been due before 
October, 1854, and no payments having been 
made thereon, and the debt having been in- 
curred in the state of New York. But the 
creditors insisted that tlie statute must be 
pleaded by the debtor, when the creditors' 
reply might show that the statute did not 
operate. The bankrupt insisted, that the 
proof of the claim must anticipate the plea 
of the statute, and set forth the facts taking 
the case out of the statute. The register 
thought otherwise, and the bankrupt asked 
that the question be certified to the judge. 

BLATCHFORD, District Judge. The reg- 
ister does not state, as prescribed in rule 19 
of this court, Ms opinion on the question rais- 
ed as to the power of attorney to Loeffler, 
nor does it appear whether an assignee w'as 
elected at the meeting, and, if so, whether 
Mr. Seixas was pennitted to vote on behalf of 
Gourd, Freres & Co., or whether the meet- 
ing was adjourned. But still I proceed to de- 
cide the question raised. I do not think that 
the mere fact that the power to Loeffler bears 
date before the passage of the bankruptcy 
act, is sufficient to show that such power- can- 
not or does not confer authority on Loeffler 
to act for the firm, either personally, or by a 
substituted authority in proceedings under 
that act. The question whether the power 
has that scope depends upon its language. 
Even though it was given before the act was 
passed, it may be broad enough, in its terms, 



to cover the right of representing the firm, 
as creditors, in proceedings under the act. 

The power authorizes Loeffler to sign the 
name of the firm to any paper writing proper 
or necessaiy for the purpose of collecting and 
receiving any debt due to the firm. The sign- 
ing the name of the firm to a paper drawn 
according to form No. 15, choosing an as- 
signee of the estate of a debtor to the firm, 
who has gone into bankruptcy, is the signing 
of a paper writing which is proper for the 
purpose of collecting the debt due from such 
debtor to the firm. I am, therefore, of opin- 
ion, that the language of the power to Loeffler 
is sufiicient to authorize him, or his duly ap- 
pointed substitute, to act for the firm in the 
matter in question. 

I am also of opinion, that, where a debt 
sought to be proved is evidenced by a prom- 
issory note, the note must be produced and 
exhibited when required by the register, the 
assignee, or the bankrupt, on proper occa- 
sions. Thus, if a proof of debt is handed 
in to the register at the first meeting of cred- 
itors, and it appears that there is a note 
for the debt, it must be exhibited, if called 
for. So, also, after the proof of debt is, un- 
der section twenty-two, delivered or sent 
to the assignee, he can require a note, which 
exists for the debt, to be produced, before 
paying any dividend on it. Forms Nos. 31 
and 33 distinctlj' show that a bill or note or 
other security held for a debt is to be ex- 
hibited at the time the proof of the debt is 
handed in, and forms Nos. 27 and 31 
show that it is to be again exhibited be- 
fore a dividend is paid on it. In the 
present case, therefore, the notes held by 
the creditors, if their claims rest on the 
notes, ought to have been produced, when 
called for by the bankrupt. If, however, 
the claim of Spies, Christ & Jay rests on a 
judgment on a note, and their proof of debt 
is founded on the judgment and not on the 
note, then it was not necessary to produce 
the note. The note was merged in the judg- 
ment, as a debt of a higher character. 

A proof of debt is not open to objection be- 
cause it appears on its face that the statute 
of limitations, if set up, would be a good 
defence to the claim. The proof of claim 
need not anticipate the defence or give proof 
of facts to take the case out of the statute. 
It is a universal rule, that a statute of limi- 
tations may be waived, and must, when re- 
lied on as a defence, be set up affirmatively 
by a debtor. In this ease, therefore, the oh- 
jection to the proof of debt made by Gourd, 
Freres & Co. is not tenable. The clerk will 
certify this decision to the register, Edgar 
Ketchum, Esq. The certificate of the reg- 
ister, although it is dated August 7th, 18G7, 
did not reach me until September 10th, 1SG7. 
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Case No. 7,893„ 

In re KNOTT et al. 

[1 Wkly. Notes Cas. 52.] 

District Court, E. D. Pennsylvania. Oct. 28, 
1874. 

Baskroptct— Pkactioe — Pbivate Sale — Negli- 
gence BY Assignee in xot Secur- 
ing Full Value. 
[The court will authorize a private sale of 
land by assignees in bankruptcy, and assure the 
title to tlie purchaser, but,' at the same time, will 
hold the assignees responsible for any negligence 
in not obtaining the 'best value.] 

In tlie matter of Kuott, Honey, and Dibest, 
sur indiyidual estate of S. O. Honey. Peti- 
tion of assignees for leave to sell undividecl 
interest in lands at private sale. 

G. L. Crawford, for petition. 

THE COURT authorized assignees to make 
the sale as prayed, so far as the authoriza- 
tion may he required to assure the title to 
the purchaser, but not sb as to exempt them 
from responsibility to creditors, for negli- 
gence, if any, in obtaining the best value for 
the property which is ,the subject of this pe- 
tition. 



Case Ho. 7,894. 

KNOTT v. SOUTHERN LIFE INS. CO. 

[2 Wo^ds, 479.] 1 

Circuit Court, S. D. Alabama. Dec. Term, 1874. 

FoKEiGN Corporation — Agreement for Service 

UPON Agext — "Inhabitant of the District" 

— "Found in District." 

1. A corporate body may esercise its functions 
in a foreign territory upon such conditions as 
may he prescribed by the law of the place. 

[Criticised in Schollenberger v. Forty-Five Ins. 
Cc, Case No. 12,47oa. Cited in Stout v. 
Sioux City & P. R. Co., 8 Fed. 797.] 

2. A foreign corporation may be "found" in 
the sense in which that word is used in the ju- 
diciary act in a state other than that by whose 
law it was created. 

[Criticised in Schollenberger v. Forty-Five Ins. 
Co., Case No. 12,475a. Cited in Ex parte 
Schollenberger, 96 U- S. 378; Runkle v. 
Lamar Ins. Co., 2 Fed. 12; Maxwell v. 
Atchison, T. & S. F.- R. Co., 34 Fed. 288.] 

3. A statute of Alabama declared that no for- 
eign insurance company should do business in 
that state, unless it filed an agreement that serv- 
ice of process upon its agent in the state should 
be taken and held as service upon the company: 
Bcid, that process from the United States courts 
for the districts of Alabama fell within tlie terms 
of the statute and agreement. 

[Followed in Fonda v. British- American Assur. 
Co., Case No. 4,904.] 

This cause was heard upon the motion of 
defendant to dismiss the case for want of 
.iurisdietion. The complaint averred that tlie 
plaintiff [Charity P. Knott] was a citizen of 
the state of Alabama, and that the defend- 
ant was a body corporate, organized under 
the laws of the state of Tennessee and a 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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citizen of that state, but having an office 
and carrying on business by its agent, Wil- 
liam T. Walthall, in the city of Mobile, in 
the Southern district of Alabama, and that 
defendant had consented by its instrument 
under seal, executed and filed according to 
the statute of the state of Alabama, that 
service of process against it upon Walthall, 
its agent, should be taken and held as serv- 
ice thereof on said company. The Code of 
Alabama (Walkei-'s Rev. Code, §§ 1180, 1100) 
provides that no agent of any fire, marine, 
river or life insurance company shall ti'ans- 
act any business of insurance within the 
state of Alabama without first filing in the 
office of the comptroller "a written instru- 
ment under the seal of the company, author- 
izing such agent to acknowledge service of 
process for and on behalf of such company, 
consenting that service of process upon such 
agent shall be taken and held as if sei'vice 
upon the company, according to the laws of 
this state, or any other state, waiving all 
claims of error by reason of such service." 
The summons in this case was personally 
served by the marshal upon Walthall, the 
agent of the defendant company in Mobile. 
The ground upon which the defendant based 
its motion to dismiss the cause was, that it 
was neither an Inhabitant of the disti-ict 
where the suit was brought, nor had it been 
found therein. 

Thomas H. Herndon, John Little Smith, 
and T. A. Hamilton, for the motion. 

A, R. Manning, Percy Walker, Henry St. 
Paul, and G. Y. Overall, contra. 

WOODS, Circuit Judge. The 11th section 
of the judiciary act (1 Stat. 78, 79; Rev. St. 
§ 629) provides that the circuit courts shall 
have original cognizance of all suits of a 
civil nature at common law or in equity, 
when the matter in dispute exceeds, exclu- 
sive of costs, the sum or value of $500, and 
an alien is a party, or the suit is between 
a citizen of the state where the suit is 
brought and a citizen of another state. The 
same section also declares that no civil suit 
shall be brought before either of said courts 
against an inhabitant of the United States 
by any original process in any other district 
than that whereof he is an inhabitant, or in 
which he shall be found at the time of serv- 
ing the writ. 

The first requirement of the law just cited 
is filled. The suit is between a citizen of 
the state where the suit is brought, and a 
citizen of another state. The plaintiff ia 
averred to be a citizen of the state of Ala- 
bama, and the defendant a citizen of tlie 
state of Tennessee. The defendant corpora- 
tion having been created by the state of 
Tennessee for the purposes of the jurisdic- 
tion of the United States courts, it must be 
regarded as a citizen of the state where it 
was incorporated, and no averment or proof 
as to the citizenship of its members else- 
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where mil be permitted. There is a pre- 
sumption of law which is conclusive. Louis- 
ville, O. & C. R. Co. V. Letson, 2 How. [43 
U. S.] 497; JIarshall v. Baltimore & O. R. 
Co., 16 How. [57 U. S.] 329; Ohio & M. R. 
Co. V. Wheeler, 1 Black [66 U. S.] 297. The 
I)laintiff then being a citizen of the state 
where the suit is brought, and the defendant 
a citizen of another state, it is only neces- 
sary to give this court jurisdiction of the 
cause, that the defendant should be an in- 
habitant of, or found within the district for 
which the court sits. The plaintiff claims 
that the averments of the complaint and the 
return of the marshal show that the defend- 
ant has been "found" within the Southern 
district of Alabama. It is well settled that 
the resident of another district, by an ap- 
pearance generally, waives his privilege not 
to be sued out of the district where he re- 
sides or is found. Irvine v. Lowry, 14 Pet. 
[39 U. S.] 293; Levy v. Fitzpatrick, 15 Pet 
[40 U. S.] 167; Flandera v. Aetna Ins. Co. 
[Case No. 4,So2]; Kitchen v. Strawbridge 
[Id. 7,854]. But defendant insists that a 
coi*porate body can onl5' be a citizen of the 
state by which it was created; that it can- 
not migrate; that it cannot become an in- 
habitant of another state, nor can it be 
"found" therein. To support this view, re- 
liance is placed on the cases of Bank of Au- 
gusta V. Earle, 13 Pet. [38 U. S.] 519; Ohio 
& M. R. Co. V. Wheeler, 1 Black [66 U. S.] 
286. 

The doctrine of these cases has been modi- 
fied by later decisions. While it is settled 
law, as already seen, that a coi-poration 
created by one state cannot migrate and be- 
come a citizen of another state, yet it may 
exercise its authority in a foreign territory 
upon such conditions as may be prescribed 
by the law of the place. One of these con- 
ditions may be that it shall consent to be 
sued there. If it do business there it will 
be presumed to have assented, and will be 
bound accordingly. Baltimore & O. R. Co. 
V. Harris, 12 Wall. [79 U. S.] 81. In the 
case just cited, the defendant company was 
held to be a Maryland corporation. It was 
sued in the circuit court of the District of 
Columbia. The law regulating tlie jurisdic- 
tion of that court (Act Feb. 7, ISOl, § 6; 2 
Stat. 106) is identical with the second clause 
of the 11th section of the judiciary act of 
1789, above quoted. It declares "that no 
action shall be brought before said court, 
by any original process, against any person 
who shall not be an inhabitant of, or found 
within said District at the time of serving 
the writ" 

An act of congress, approved February 



22, 1867 (14 Stat. 404), provided that for- 
eign corporations doing business in the Dis- 
trict of Columbia might be served with pro- 
cess by service on their agents, and such 
service should be effectual to bring the cor- 
poration before the court. In the case of 
Baltimore & O- R. Co.' v. Harris [siipra], 
service was made within the District of Co- 
lumbia, upon the agent of the ^Maryland cor- 
r>oration, and the court held, in efCect, that 
the service was a good one, and brought the 
defendant into court. This ease then set- 
tled the question that a corpoi-ate body may, 
in the language of the judiciary act, be 
"found" in a state other than that by whose 
law it was created. If then the defendant 
company has agreed that service upon its 
agent in Mobile of process Issued from the 
United States courts shall be taken and hold 
as sei*vice upon the company, I think the de- 
fendant, by service upon Walthall, has been 
"found" within this district. The defendant 
insists, however, that its agreement touching 
service of process, only applies to process is- 
sued from the state courts. It seems to me 
to bo a suificient answer to this, that no such 
iniimation is to be found in the statute. It is 
general in its terms, and applies to the pro- 
cess of all the courts held within the state. 

The statute was intended for the protection 
of the citizens of the state in their dealings 
with foreign insurance companies. It pro- 
vides that they should place on record their 
appearance in advance, in any suit that may 
be brought, whether in a state court or fed- 
eral court. The state, by section 1180 of the 
Code, has not attempted to vest this court 
with any new jurisdiction it did not possess 
under the constitution and laws of the Unit- 
ed States. If the defendant, on suit brought, 
had voluntai-ily appeared in this court, and 
acknowledged service of process, or waived 
it, there can be no question that this court 
would have jurisdiction. All the state law 
has done has been to requu'e that the defend- 
ant should agree, as a condition precedent to 
the transaction of business witliin the state, 
that, upon suit brought, it should either au- 
thorize its agent to acknowledge service of 
process, or allow service to be made on him. 
There is no restriction of this agi'eement to 
process issued by the state court, and in my 
judgment it applies to the process of the 
United States courts as well. 

If these views be correct, it follows that the 
defendant is properly in court; that the court 
has acquired jurisdiction of its person, and 
having, as is conceded, jurisdiction of the 
subject matter, it is authorized to proceed 
with the cause to final judgment. The mo- 
tion to dismiss must be overruled. 
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Case Wo. 7,895. 

Ex parte KNOWLBS. 

[2 Cranch, C. C 576.] i 

Circuit Court, District of Columbia. Slay 

Term, 1825. 

IxsoLTExoT — Petition fou Release — Previous 

pRAUDUIiENT CO>fVETANCB — FALSE CONSIDBBA- 

TION IN Deed — ^Pkefekrixg Creditors — Fraud 
IN Latv— Burden op Proof. 

1. Upon the trial of an issue upon allegations 
of fraud against an insolvent debtor, it must ap- 
pear that the intended fraud was against cred- 
itors who were such at the time of the supposed 
fraudulent conveyance, and at the time of trial. 

2. A bona fide sale, by the debtor, of his prop- 
erty, or any part of it, for the purpose of paying 
certain preferred creditors, to the exclusion of 
others, is not a fraud of which he can be convict- 
ed upon allegations filed under the insolvent act 
[2 Stat. 237]. 

3. The inserting in the deed, a consideration 
less than the true consideration paid, is not, of 
itself a fraud, if a fair, valuable, bona fide con- 
sideration was paid, or contracted to be paid. 

4. A deed, void as to creditors, because not ac- 
companied and followed by possession, although 
teehnically fraudulent as to creditors, is not evi- 
dence of fraud of which the debtor can be 
convicted upon allegations under the insolvent 
act, if there was a real, bona fide consideration. 

5. Upon the trial of an issue upon allegations 
under the insolvent act, the burden of proof is 
on the complaining creditors to show the fraudu- 
lent intent. 

Upon the trial of an issue upon allega- 
tions filed by certain creditors of Heniy 
Knowles, a petitioning insolvent debtor, un- 
der tbe act of congress "for the relief of in- 
solvent debtors within tbe District of Colum- 
bia" (2 Stat 237), the following instructions 
to the jury were moved by Mr. Jones, for 
petitioner, and given by his honor, MOU- 
SBLL, Circuit Judge: 

1. That in order to convict tbe petitioner 
of the offence charged in tbe said allegations, 
it is necessary for tbe prosecutors to prove 
that the petitioner bad conveyed, lessened, 
or disposed of the propex'ty described in tbe 
said allegations to defraud the creditors who 
were creditors at tbe time of the said con- 
veyances, and who still continue creditors, 
or some of them; and if the creditor or cred- 
itors, so intended to be defrauded, have since 
been paid and satisfied, the fraud or deceit 
then practised or intended against the cred- 
itor or creditors so paid and satisfied, cannot 
be taken advantage of by persons who have 
since become creditors, to convict the peti- 
tioner under these allegations. 

2. That a fair and bona fide sale of the 
property, for the purpose of applying the 
money to the payment of certain preferred 
creditoi-s, to the exclusion of others thought 
by the petitioner to be less meritorious, is 
not a fraud or deceit towards bis creditors, 
of which he can be convicted under the said 
allegations. 

3. That the designation in the deeds, of a 
nominal consideration less than the real one 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



paid, is not, of itself, a fraud, if a. fair, val- 
uable, and bona fide consideration were in 
fact paid, or bona fide contracted to be paid, 
and the purchaser absolutely bound for the 
payment. 

4. That the circumstance of the bargain- 
or's remaining in possession of the property 
(if he should be found, in fact, to have re- 
mained in possession of it) notwithstanding 
a conveyance absolute in form, so as to make 
the conveyance void, and technically fraudu- 
lent, as against creditors, is not, of itself, 
any fi'aud or deceit of which the petitioner 
can be convicted under the said allegations, 
if there was a real, fair, and bona fide con- 
sideration. 

5. That the burden of proof is on the 
prosecutors to show that the conveyances 
set forth in the allegations were fraudulent, 
as averred in the allegations; and that the 
said conveyances are to be presumed to be 
fair and bona fide and for valuable consid- 
eration until the prosecutors show that they 
are fraudulent, or for a consideration grossly 
inadequate, or reduced below its proper and 
fair amount, with a fraudulent intent to- 
wards his creditors. 

[For an action against the petitioner above, 
in which similar questions were decided, see 
Jones V. Knowles, Ca.se No. 7,474.] 



Case Wo. 7,896. 

KNOWLES et al. v. BEATY. 

[1 McLean, 41.] i 

Circuit Court, D. Ohio. July Term, 1829.2 

Corporations— Powers — Imposing Taxes — Sale 
FOR Taxes— Ultra Vihes. 

1. A corporation in the eserdse of its powers, 
is limited to those which are especially conferred 
on it. 

[Cited in Mott v. Pennsylvania B. Co„ 30 Pa. 
St. 20; Franklin Co. v. Lewiston Inst, for 
Savings, 68 Me. 45.] 

2. A power to impose a tax for certain objects, 
and to meet "all other necessary expenses of the 
company," does not authorize the corporation to 
Jevy a tax, to pay a tax to the state. 

3. The expenses contemplated in the act, are 
those incurred by the corporation in the exercise 
of its granted powers. 

[This was an action of ejectment by the 
lessee of A. Knowles and others against John 
Beaty.] 

OPINION OF THE COURT. This action 
of ejectment is brought to recover twelve 
hundred acres of land in the Connecticut Re- 
serve. It is admitted by the parties, that 
Jonathan Douglass, who is the ancestor of 
the plaintiff's lessors, in 1792, under the laws 
of the state of Connecticut, granting lands to 
certain sufiferers, became vested with the legal 
title in common with many other proprietors. 
And that the lessors of the plaintiff are his 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 4 Pet. (29 U. S.) 152.] 
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heirs at law, and hold the land as tenants 
in common. It is proved that four of the 
lessors, in 1808, were minors, A tax title un- 
der a sale made by the company incorporated 
for the management of these lands, is set 
up by the defendants. In 1796, this company 
was ineorpoi-ated by the legislature of Con- 
necticut. The corporators are called in the 
act "the proprietors of the half million of 
acres of land lying south of Lake Erie." 
The legislature of Ohio, the loth April, 1803, 
granted an act of incorporation to the same 
proprietors, and gave to them and to their 
heirs and assigns succession. Nine directors 
were to be appointed under this act, who were 
authorized to hold their meetings out of the 
state— and power was given to them to ex- 
tinguish the Indian title, to make partition of 
the lands among the proprietors, in propor- 
tion to their losses in the revolutionary wai', 
which these lands were intended to indemnify. 
And "to defray all necessary expenses of said 
company, in purchasing and extinguishing 
the Indian claim of title to the land, survey- 
ing, locating and making partition thereof, 
as aforesaid, and all other necessarj'- expens- 
es of said company, power be, and the same 
is hereby given to, and vested in the said 
directors and their successors in oflBce, to 
levy a tax or taxes (two-thirds of the di- 
rectors present agreeing thereto) on said land, 
and have power to enforce the collection 
thereof." And the act provides "that all sales 
of rights or parts of rights of any owner or 
proprietor in said half million of acres of land, 
made by the collector, shall be good and 
valid, so as to secure an absolute title in 
the purchaser; unless the said owner and 
proprietor shall redeem the same within six 
calendar months, next after the sale thereof, 
by paying the taxes for which the said right 
or rights, or parts thereof had been sold, witli 
twelve per cent, interest thereon and costs of 
suit." The act also gives power to the di- 
rectors and their successors to do "whatever 
to them shall appear necessary and proper to 
be done for the well ordering and interest of 
said owners and proprietors, not contraiy to 
the laws of the state." And it du-ects that 
"supplies of money which shall remain in 
the hands of the trea.surer, after the Indian 
title shall be extinguished and said land lo- 
cated and partition thereof made, shall be 
used by said directors for the laying out and 
improving the public road in said tracts, as 
this assembly shall direct" In 1806 the Ohio 
legislature imposed a land tax, which act re- 
mained in force in 1808. This act required 
entries of lands to be made for taxation, but 
whether entered or not the tax was a lien on 
the lands. Minors were permitted to redeem 
their land, which had been sold for taxes, 
within one year after they arrived at full age. 
It is proved that at a meeting of the directors 
at >Jew Haven, in Connecticut, the 5th May, 
1808, of which meeting due notice had been 
given, it was unanimously voted by six di- 
rectors who were in attendance, "that a tax 



of two cents on the pound, original loss be 
assessed on the original righis or losses in 
said half million of acres, to be paid by each 
proprietor thereof, in proportion to each per- 
son's respective share or loss, as set in the 
grant of said lands made by the state of Con- 
necticut, to be collected and paid by the 
several collectors to the treasurers of the com- 
pany on or before the 1st July, 180S, to ae- 
fray the expenses of a tax laid by the legis- 
lature of the state of Ohio, and other neces- 
sary expenses for the good of the proprietors 
of said land." The defendant proved the as- 
sessment of a tax upon the rights of the said 
Jonathan Douglass, that a collector was ap- 
pointed, a warrant of collection issued, and 
that on due notice being given, a part of the 
right of said Douglass amounting to twelve 
hundred acres, the land in controversy, was 
sold for the taxes due thereon, to Ellis Per- 
kins, who conveyed the same to the defend- 
ant The court instructed the jm-y, tliat the 
directors had no power to assess said tax. 
That this power is not enumerated in the act 
as given to the directors, and that it cannot 
be exercised under the general provision that 
the directors shall have power to levy a tax 
on said lands, to defray "all necessary ex- 
penses of said company." These words the 
com"t considered as covering the necessary ex- 
penses incurred by the directors, in the ex- 
ercise of the powers specifically conferred on 
them. That the power to tax could not be 
extended beyond the objects designated in 
the acts, and that the payment of a tax to 
the state is not one of those objects. The 
court also instructed the jury that the infant 
lessors were not bound by the assessment 
made. The jui'y found a verdict of guilty 
against the defendant, on which judgment 
was entered. 

[NOTE. This ease was affirmed by the sn- 
prcme court in error, Mr, Justice SIcLean de- 
livering the opinion. Upon the first question in- 
volved, — ^the authority of the directors to assess 
the tax, — says the learned justice: "The exer- 
cise of the corporate frandiise, being restrictive 
of individual rights, cannot be extended beyond 
the letter and spirit of the act of incorporation. 
* * * As the power to tax for the purpose of 
paying a tax to the state is not foinid among tlie 
enumerated powers of the directors, it must be 
derived, if it exist, Tinder the words, 'all other 
necessary expenses of said company;' or under 
the tenth section, which provides that 'the direct- 
ors shall have power to do whatever to them shall 
appear necessary and jft'oper to be done for the 
^^•ell ordering and interest of the proprietors, 
not conti-ary to the laws of the state.' * * '^ 
Was the tax imposed a 'necessary expense of said 
company,' witliin the meaning of the act?" The 
learned justice here shows that under the state 
laws ample provision is made for the collection 
of state taxes, and a lien reserved upon the land 
for nonpayment. Continuing, he says: "It ap- 
pears, therefore, that it is not the intention of the 
legislature to look to the corporation fortlie pay- 
ment of the tax assessed under tlie law, but to the 
land, as in all other cases;" and further he con- 
tinues: "The power to impose a tax on real es- 
tate, and to sell it where there is failure to pay 
the tax, is a high prerogative, and should nevr-r 
be exercised where the right is doubtful." In 
summing up, says the learned justice: "A tax 
to the state is not a necessary expense of the com- 
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pany within the meaning of the act," and "the 
provision that tie 'directors shall have power to 
do whatever shall appear to them to be necessary 
and proper' was not intended to give unlimited 
power, but the exercise of 'a discretion within the 
scope of the authority conferred." Upon the 
second proposition, — the question of the minor 
proprietors, — the learned justice does not deliver 
any opinion; the affirmation of the Ipwer court 
upon the first proposition rendering this unnec- 
essary. 4 Pet (29 V. S.) 152.] 



KNOWLES (JONES v.). See Case No. 7,474. 

KNOWI^ES (LOCJANSPORT GASLIG-HT & 
COKE CO. v.). See Cases Nos. 8,466 and 
8,467. 



Case K^o. 7,897. 

KNOWLES V. NICHOLS. 

[2 Curt. 571.] 1 

Circuit Court, D. Rhode Island. June Term, 
1856. 

IscoRPOBEAi, Rights— Co:*i.Moxs— Plat Accompa- 
STiNG Deed— Takixq of Sea-Weed. 

1. Though the words "rights, liberties, privi- 
leges, and appurtenances," are not effectual to 
create de novo, any incorporeal right, yet when 
a plat and the verbal description accompanying 
it show the metes and bounds of the land con- 
veyed, and also that certain incorporeal rights of 
way, common, and the like, are annexed to and to 
be enjoyed with the land conveyed, and tiie deed 
refers to the plat for a more full description of 
what was intended to be conveyed, the incorpo- 
real rights will pass with the land. An intention 
to create them de novo and annex them to the 
land is thus legally shown. 

[Cited in Waterman v. Andrews, 14 R. I. 59S.] 

2. A grant of "common" in a particular tract 
of land, confers all such rights of common as 
this land is capable of supporting. 

3. The taking of sea-weed from a beach may be 
a commonable right in Rhode Island. 

[This was an action by Benjamin Knowles 
against John Nichols.] 

Ames & Updike, Sr., for plaintiff. 
Dixon & Sherman, contra. 

CURTIS, Circuit Justice. This is an ac- 
tion on the case for the disturbance of a 
right of common, of sea-weed, and of tak- 
ing sea manure, claimed by the plaintiff in 
a lot of land near Point Judith, in the state 
of Rhode Island. The case has been sub- 
mitted to the court on a statement of facts, 
which embraces the title papei'S under whicli 
the plaintiff claims the right described in 
the declaration. The defendant claims no 
title in himself, and admits the taking and 
carrying away of the sea-weed mentioned 
in the declaration, without the license and 
against the will of the plaintiff; but he 
denies the title of the plaintiff to the com- 
monable rights asserted by the plaintiff, in 
the declaration. These rights depend upon 
the construction and legal effect of a deed 
executed by Joseph Clarke, general treas- 
urer of the state of Rhode Island, in De- 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 



cember, 1785. It appears that a farm, con- 
taining about eleven hundred and sixty 
acres, situate In South Kingston, at Point 
Judith, had been confiscated during the war 
of the Revolution, and the legislature of 
the state at its June session, 1784, by a 
resolve, appointed a committee to lay it 
out into such a number of farms and lots, 
as might enable the state to sell the same 
to their best advantage and that of the pur- 
chasers; and the committee were to make 
a regular survey thereof, and report to 
the next general assembly. The committee 
reported accordingly, and showed the man- 
ner in which they had laid out the lands 
for sale by a plat, accompanied by a verbal 
description of what they had done. On the 
plat is shown a long and narrow lot, of 
a triangular form, said to contain ten acres, 
j bounded by the sea on its longest line and 
including a beach, and on one of its sides 
on lot number five, and on the other by a 
lot of salt marsh. It is called on the plat 
"Common Lot." A drift-way to this lot is 
also shown on the plat. In their verbal 
report the committee, after describing the 
five farms, or lots into which they had di- 
vided the upland, and the manner in w^hich 
they had apportioned the salt marsh be* 
tween these upland lots, and after describ- 
ing a highway which they had laid out 
through the farm and another highway to 
a fresh pond, "that every lot may have free 
access in case of drought," proceed to say, 
they have laid out "a lot of about ten acres 
on the south side of the marsh adjoining 
the sea and beach for a common, and laid 
o^^t a drift-way, beginning at the west side 
of the highway at the dividing line between 
the lots numbered three and four, thence 
to run across the lot numbered four and 
across the corner of the lot numbered five 
to the elbow corner adjoining the salt marsh 
and across the corner of the marsh, that 
evexT lot might have free access to the 
marsh, and the common lot." Upon the 
coming in of this report, the general as- 
sembly resolved that the said tract of laud 
be sold; and appointed a committee to sell 
the same, "in sepax-ate divisions, or lots 
agreeable to the said plat." The committee 
reported, that they had "sold the farms in 
lots agreeable to the said plat,"— and they 
give the name of the purchaser of each of 
the five lots of upland, with the proportions 
of marsh assigned thereto. Nothing is said 
as to the common lot. The general treas- 
urer was empowered by the assembly to 
execute to each purchaser a deed convey- 
ing an estate of inheritance with warranty; 
and he executed this deed now before us, 
among others. All these proceedings which 
preceded the deed are made part thereof, 
not only by being recited in substance there- 
in, but by the clause, "all and evei-y thereof 
by the records and proceedings of the gen- 
eral assembly, reference being thereto had, 
will more fully appear." It is, therefore. 
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the duty of the court to take these proceed- 
ings into view, in considering the meaning 
and legal effect of the deed, which professes 
on its face to he designed to carry into ex- 
ecution, the intent and purpose of the state 
and its vendees as manifested in those acts 
and proceedings. •» 

The rdain argument on the part of the de- 
fendant is, that whaterer "may have been the 
purpose of the parties, this deed does not 
convey any commonable rights. That none 
are mentioned or described in the deed; and 
that the words rights, liberties, privileges, 
and appurtenances, are not effectual to create 
any corporeal right, though they may convey 
such as have a legal existence, and are an- 
nexed to the land granted. This is sound 
law, accurately stated and supported by many 
authorities. Whallej' v. Tompson, 1 Bos. & 
P. 371; Grant v. Chase, 17 Mass. 443; Story 
V. Odin, 12 Mass. 157; Plant v. James, 5 
Barn. & Adol. 791, in error, G Nev. & 
M. 282, 4 Adol. & E. 749. These are cases 
of ways, but the same law is applicable to 
commons. Grymes v. Peacock, 1 Bulst. 17. 
But the true inquiry here is, whether it does 
not sufEciently appear to have been the in- 
tention of the parties to create de novo, com- 
monable rights in the ten acre lot, and to 
convey those rights annexed to the land con- 
veyed by the deed. My opinion is, that when 
a plat and the verbal description accompany- 
ing it show the metes and bounds of the land 
conveyed, and also that certain incorporeal 
I'ights of way, common, or the like, are an- 
nexed to, and to be enjoyed with the land 
conveyed, and the deed refers to the plat for 
a more full and clear description of what 
was intended to be conveyed, the incorporeal 
rights, thus shown to be intended to be an- 
nexed to the land, will pass by the deed. In 
Barlow v. Rhodes, 1 Cromp. & M. 439, 3 
Tj'rw. 280, the court of exchequer expressed 
doubt whether any thing dehors the deed 
could be referred to for such a purpose. The 
grounds of that doubt are not explained, and 
I am unable to conjecture what they were. 
But it has been settled by repeated adjudica- 
tions in this countiT, in conformity, I think, 
with sound principles, that where a deed re- 
fers to another writing for a description of 
what is intended to be conveyed, the latter 
may not only explain, but vaiy and add to 
the former, as if it had been incorporated 
therein. And this is, and long has been a set- 
tled rule, in conformity with which convey- 
ancing has been carried on, in all parts of the 
United States. Mel vers' Lessee v. Walker, 9 
Cranch [13 U. S.] 173, 4 Wheat. [17 U. S.] 
444; Jackson v. Parkhurst, 4 Wend. 374; 
Jackson v. Ransom, 18 Johns. 107; Jackson 
V. Freer, 17 Johns. 29; Bliss v. Branham, 1 
J. J. Marsh. 200; Allen v. Bates, 6 Pick. 460; 
Foss V. Crisp, 20 Pick. 121. Citations might 
be greatly multiplied upon this point, but the 
rule is so generally understood and acqui- 
esced in, that it is deemed needless. 

We have therefore to consider two questions. 



1. Whether the writings referred to in the 
deed, do show the intention of the grantor 
to create de novo, the commonable rights de- 
scribed in the declaration, and to annex 
them to the land conveyed? 2. Whether the 
deed so refers to these writings as to convey 
the incorporeal rights which they evidence? 

The first of these questions seems to me to 
be free from serious doubt. The committee 
were directed to lay out the Point Judith 
Farm, so called, into such a number of farms 
and lots, as may enable the state to sell the 
same to the best advantage of the state and 
the purchasers. They laid out ten acres of 
the land into a "common lot." It is a neces- 
sary inference that this was done for the best 
advantage of the state and the purchasers; 
that is, that it was a common for the use of 
those who might become the pui'chasers of 
the five tracts of land, each of which would 
thus derive an advantage from it, and so the 
price would be enhanced, and the state there- 
by gain an advantage. I can pei'ceive no 
other way in which the state and the pur- 
chasers could be benefited by having a part 
of the land in a common lot. This construc- 
tion of their act is strengthened by what they 
expressly say in their report. They there say 
they have laid out this lot, which they de- 
sci"ibe by metes and boimds, "for a common, 
and laid out a drift- way, beginning, &c., run- 
ning, &c., across the marsh, that eveiT lot 
may have free access to the marsh and to the 
common lot." Here the intention is clearly 
shown to annex to each several farm, or lot, 
a right of way to the common lot; and no 
reason occurs to me, why this right of way 
should be annexed to each lot for the ex- 
pressed pui-pose of free access to the com- 
mon lot, unless there was also annexed to 
each lot, rights in the common lot. This 
conclusion is much strengthened by the pro- 
ceedings which took place at the sale. The 
committee were required by the general as- 
sembly to sell the farm agreeably to the plat. 
If commonable rights in the common lot were 
to be annexed exclusively to the five farms 
or lots into which the upland had been di- 
vided, then, of course, no separate sale would 
be made of the common lot, the entire sub- 
stantial value of this land being sold to the 
purchasers of these five farms or lots, the 
purchase-money whereof would enhance the 
value of this common lot. In such case there 
would be no more occasion for malting a sep- 
arate sale of this common lot, than of the land 
covered by the highways, or the drift-way, 
or the fresh water pond. But on the other 
hand, if no such commonable rights were 
thus to be sold, the committee could not ex- 
ecute their authority to sell tlie entire fann 
"agreeable to the plat," without selling this 
ten acres which was one of the lots shown on 
the plat and composing the farm. The com- 
mittee reported to the assembly that they had 
"sold said farm in lots agreeably to the pJat," 
and they returned an account of the sales, in 
which no notice is taken of the common lot. 
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any more than of the soil of the ways, or the 
fresh water pond. I think this report must be 
taken to mean, that they bad sold the entire 
farm agreeably to the plat,— that such, por- 
tions of the soil, as the plat showed were de- 
signed to be sold, had been sold together with 
such rights of way, water and common, as ap- 
peared by the plat to be designed to be an- 
nexed to those portions of the soil; but as to 
the remaining soil covered by the ways, by 
water, or subject to common, its whole value 
was embraced in the purchase-money of the 
farms or lots sold, and no separate sales had 
been made thereof. 

The nest question is whether this deed of 
the general treasurer so refers to these writ- 
ings as to convey the incorporeal rights they 
evidence. It has been already remarked that 
the deed not only recites the entire substance 
of the proceedings, but expressly refers to the 
records of the assembly for all the particulars 
which they contain. It purports also in ex- 
press words, to be made, "for and in virtue 
and by force of the said several in part re- 
cited acts of the gena-al assembly,"— that is, 
in order to execute the contract of sale which' 
the committee had made. We begm our ex- 
amination of the words of conveyance used in 
the deed, with the knowledge of these impor- 
tant facts shown by the deed itself; that the 
state had sold, through its committee rights 
of common in the ten acre lot, annexed to each 
of the five lots, and that the purpose of this 
deed was to execute that sale of one of the 
lots sold. The deed then conveys lot No. 2, 
describing it by that name, together with that 
undivided proportion of salt marsh which had 
been assigned to thi^ lot; it then shows how 
lot No. 2 bounds on the other lots, and pro- 
ceeds to say: "For a fm-ther and more com- 
plete description of the aforesaid two hundred 
acres of upland, as well as of the twenty-seven 
acres and one ninth part of an acre undivided, 
of the said salt marsh, and the common lot of 
ten acres, refei'ence being had to the map or 
plat thereof, the same will fully appear, to- 
gether with all the ways, waters, rights, lib- 
erties, privileges, improvements, and appm-ten- 
ances whatsoever to the hereby granted prem- 
ises belonging, or in anywise appertaining." 
Now if this deed had begun by a recital that 
the state had sold to the grantee lot No. 2, 
and also as appurtenant thereto, certain de- 
scribed ways and water rights, and also com- 
monable rights in a lot of ten acres, also de- 
scribed, there could be no doubt, I suppose, 
that a conveyance of the lot with its appm-- 
tenances, would pass these incorporeal rights. 
Such a deed would sufficiently evince an inten- 
tion to create these rights and annex them to 
lot No. 2; the words "appurtenances thereto 
belonghag," would be held to include these 
rights thus shown to belong to lot No. 2. And 
in my opinion this deed, by reciting the sev- 
ex*al acts of the committees, and of the assem- 
bly, and referring to the records thereof, does 
show that the state did make sale of lot No. 2 
with these incorporeal rights annexed thereto 



(Case No. 7,898; KNOWLES 

—that it was the pm-pose of the deed to ex- 
ecute that sale-and that by conveying the 
lot with the appurtenances thereto belonging, 
it must be taken to include those appm-tenan- 
ces which were made to belong to the lot, by 
being thus sold with it 

It was argued on the part of the defendant, 
that though this is called on the plat and in the 
report of the committee, a common lot, it does 
not appear, that the right of taking seaweed 
or sea manure was one of the commonable 
rights to be exercised thereon. In Kenyon v. 
Nichols, 1 B. 1. 106, an action on the case was 
sustained, for distm-bance of the plaintiffs 
commonable right in this very land by taking 
sea-weed therefrom. I consider it, therefore, 
to be the established law of the state, which 
seems to me consistent with sound principle, 
that the right to take sea-weed and sea manure 
from a beach, is a lawful, commonable right. 
It is true the designation of this lot is gen- 
.eral; it is simply a common lot. But this 
must be taken to include all such rights of 
common as the land may be capable of sup- 
porting, and among them the right now in 
question. Whitelock v. Hutchinson, 2 iloody 
& R. 205. It was also argued that the su- 
preme court of the state had decided (Knowles 
V. Nichols, 2 B. I. 198) that the general treas- 
urer had not authority to convey the soil of this 
ten acre common lot, and that the title was now 
in the State. I am inclined to agree with that 
learned court in this conclusion, though I have 
not had occasion very fully to examine its 
grounds. But it is quite consistent with tlie 
rights claimed by the plaintiff, that the title 
to the soil should be in the state. The de- 
fendant, however, also insists that the rights 
of common also are in all the inhabitants of 
the state. What has been above said indi- 
cates my opinion on this subject. I will only 
add, that an intention to sell the whole of this 
farm in such manner, that it might produce 
the most money is plainly expressed; and 
there is nothing to indicate a design to reserve 
a part of it, for the use of the inhabitants of 
the state; a design very improbable in itself; 
since its remote and isolated position would 
render it impracticable for the people of the 
state, or any considerable part of them, to 
derive equal advantages therefrom. In pur- 
suance of the agi-eement of the parties, judg- 
ment is to be rendered for the plaintiff for one 
dollar as damages. 



Case 1^0. 7,898. 

KNOWLES V. PARBOTT. 
[2 Cranch, G. C. 93.] i 
Circuit Court, District of Columbia. Dec. 
Term, 1813. 
Witness— CoMPETESCY of Maker in Suit bx In- 
dorsee AGAINST IndORSEK — IXTEUEST- 

Eu Witness. 

In ao action by the indorsee against the in- 

dorser of a promissory note, the maker is a coni- 

1 [Reoorted by Hon, William Cranch, Chief 
Judge.] 
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petent witness to prove the contract to be usuri- 
ous, unless he is interested. 
[See Bank of Columbia v. French, Case No. 
867.] 

Assumpsit, against the indorser of Vincent 
King's note. The defenciant pleaded usury 
between the malier and the payee; and of- 
fered the maker of the note as a witness to 
prove the usury. 

P. S. Kej', for plaintiff, objected. Although 
the books differ upon the question of compe- 
tency, 3'et the case of Walton v. Shelley, 1 
Term R. 29G, is supported by the best au- 
thorities, although it was orerruled by the 
case of Jordaine v. Lashbrooke, 7 Term R 
GOl. See Hart v. ilclntosh, 1 Esp. 298, and 
Rich V. Topping, Id. 176. All the American 
cases coincide with Walton v. Shelley, except 
one case in the court of appeals in Maryland. 
StiUe V. Lynch, 2 Dall. [2 U. S.] 194; Allen 
V. Holkins, 1 Day, 17; Baker v. Arnold, 1 
Caines, 258, 267; Baxing v. Reeder, 1 Hen. 
& M. 175; Colemaa v. Wise, 2 Johns. 165; 
WaiTcn V. Merry, 3 Mass. 27; Webb v. Dan- 
forth, 1 Day, 301. Upon principle, Walton v. 
Shelley is right. It would destroy the nego- 
tiability of paper, if parties. were permitted 
to invalidate their own notes. 

ilr. Jones, contra. The general rule of evi- 
dence is, that eveiy person is a good witness, 
who is not disqualified by infancy, defect of 
understanding, or interest. The only excep- 
tion in the old cases, is upon the principle 
of estoppel by the signature of a deed, either 
as principal or witness. But the docti'ine, so 
far as it respects witnesses to a deed, has 
been long exploded. The maxim, "nemo, tur- 
pitudinem suam allegans, audiendus est," ap- 
plies only to parties, not to witnesses. The 
case of Walton v. Shelley, is sui generis, an 
e.\:ception to the general rule. It is a new 
principle set up to support negotiable paper; 
but that the paper is void by usuiy, in the 
hands of an innocent holder, is settled law. 
The only question is, how shall the fact be 
ascertained? The policy of the law is to de- 
tect usuiy, which the law considers more im- 
portant than the negotiability of paper. Pub- 
lic policy is therefore in favor of admitting 
the witness. In the present case, the plain- 
tiff is a party to the usury, and therefore no 
principle of policy can operate in his favor. 

THE COURT (THRUSTON, Circuit Judge, 
contra) was of opinion that the maker of the 
note was a competent witness, unless in- 
terested. 

Mr. Key, for plaintiff, then contended that 
Z\Ir. King w^as interested; for, if the plaintiff 
should recover against Parrott, and he pays 
the money to the plaintiff, Parrott will have 
a right of action against King, notwithstand- 
ing his discharge under the insolvent law, 
because it will be a new debt arising since 
his discharge; whereas if the plaintiff is de- 
feated in the present action, Mr. King will 
be entirely exonerated. 

THE COURT, upon that ground (nem. con.) 
rejected the witness. 



Case Wo. 7,899. 

KNOWLES V. PITTSBURGH, FT. W. & 0. 
R. CO. 

[4 Biss. 466.] i 

Circuit Court, N. D. Illinois. Nov., 1865. 

OABRIEKS— CONXECTISG LiNES — SdIT AGAINST IN- 
TERMEDIATE Road. 

The owner of property shipped over connect- 
ing railroads can, on failure to deliver, recover 
of an intermediate road into whose custody and 
exclusive control it had come. 

[This was an action at law by Levi 
Knowles and J. Edwards Addicks against 
the Pittsburgh, Ft. Wayne & Chicago Rail- 
road Company.] 

DRUMMOND, District Judge. On the 2Sth 
of December, 1863, O. H. Goodman & Co. 
shipped at Rockford, 111., one hundred bar- 
rels of flour over the Galena & Chicago 
Union Railroad, consigned to Messrs. Levi 
Knowles & Co., Philadelphia, Pa., and a bill 
of lading was taken to that effect, showing 
also that the flour was to be taken by the 
way of the Pittsburgh, Fort' Wayne & Chi- 
cago R. R. Co. The flour arrived in Chi- 
cago, where the ear containing it was placed 
on the defendant's road. The proof shows 
that this was the usual way that the two 
roads prosecuted their business. The ques- 
tion is, who is the party that Knowles & 
Co. are to look to, the flour not having been 
delivered in Philadelphia; or rather, can 
they look to the defendant under the cir- 
cumstances detailed in evidence here? 

The fact seems to be that it was the usage 
of the defendant, when a car came upon its 
track, to examine the property and then to 
give a i-eceipt, or a bill of lading; but the 
proof shows that as soon as it was on the 
road of defendant it was in the custody and 
exclusive control of the defendant. It 
seems to me that when this property was 
under the circumstances detailed, placed in 
the car on the track of defendant's road,— 
and it is conceded that they were the parties 
that took control of it and that had the right 
so to do, — that it was their business to take 
proper care of it, and to see that it was not 
delivered to any person except one who had 
a right to receive it. It was placed on their 
road for a particular purpose; to wit, to be 
forwarded to Philadelphia. They admit that 
nobody else had any right to interfere with 
it It strikes me that it was their business 
to see that the property was not diverted 
from the course to which it was destined. 

It is not a matter of very much impor- 
tance to the defendant, because somebody is 
responsible to it. It is simply a question 
whether these plaintiffs should look to this 
company or to the person who actually got 
possession of the flour. I think, under all 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the circumstances, tlie property being deliv- 
ered on the railroad for a specific purpose, 
it being conceded to be the property of 
plaintiffs and that it was the defendant's 
business to take care of it, that the plain- 
tiffs have a prima facie right to look to de- 
fendant for the fulfillment of its obligation, 
which was to transport the propeity to Phil- 
adelphia. This was one of the Imks in the 
chain of communication. It was put upon 
their road as a part of the transit Now I 
do not see what difference there is in law or 
in fact from its being put in their warehouse. 
It was on their road. It was where they 
had exclusive control and management of 
it, and no one had a right to interfere. 

It seems to me that, under such circum- 
stances, the railroad within whose control 
and custody the property is, ought to be held 
responsible for it 

The jury found for the plaintiffs. 

NOTE. The rule as here laid down was 
afterwards re-stated in the case of King v. 
Illinois Cent. R. Co., in this court; Davis, J., 
concurring. It is not considered necessary, 
however, to report that case. Goods were 
delivered by A to B, who carried them to O, 
and there delivered them to D, to be carried 
To their destination. A roeovered of D. for 
their loss after showing that the goods had 
come to his possession. Chicago I'fe N. W. R. 
Co. V. Williams. 4i 111. 176; Wins v. New 
York & E. 11. Co., 1 Hilt 235: Sfichaels v. 
New York Cent R. Co., 30 N. Y. 564; Con- 
kev V. Milwaukee & St P. R. Co., 31 Wis. 
619. See, also, Bissell v. Price, 16 111. 408, 
where an action by an intermediate carrier 
for advances and freight was sustained, the 
injury having been done by a previous carrier, 
to whom the defendant was referred by the 
court for his redress, or else on his original 
contrnct with the first carrier. 

The rule in Illinois is now settled that the 
first receiving carrier is piima facie liable for 
any loss or injury to the goods until they 
reach their destination, even if that is beyond 
its route. Illinois Cent. R. Co. v. Franken- 
berg, 54 111. 88. See, also, Muschamp v. Lian- 
caster & P. J. R. Co., 8 Mees. & W. 421; 
Watson V. Ambergate, N. & B. Ry. Co., 3 
Bng. Law & Eg. 497; Scothorn v. South Staf- 
fordshire Rv. Co., 8 Exch. 341; Wilson v. 
New York. N. & B. Ry. Co., 18 Eng. Law & 
Eg. 557: Crouch v. London & N. W. Ry. Co., 
25 Eng. Law & Eq. 287; Bristol & E- Ry. v. 
Rollins, 7 H. L. Cas. 194. Contra, that the 
carrier is liable to end oE his own route only. 
Railroad Co. v. Manufacturing Co.. 16 Wall. 
[83 U. S.l 318; Skinner v. Hall, 60 Me. 477; 
Root V. Great Western R. Co., 45 N. Y. 525, 
approved in Babcot-k v. Lake Shore & M. S. 
Rv. Co., 49 N. Y. 495; Yan Santvoord v. 
St. John, 6 Hill, 158; Jenneson v. Camden & 
A. R. & Transp. Co., 4 Am. Law Reg. 234, 
note; Redf. Carr. § 181, and cases cited in 
note 9. Consult, also. Woodword v. Illinois 
Cent R. Co. [Cases Nos. 18,006, 18,007], and 
caPos collected in note to same. 

And, where goods have passed several car- 
riers, on delivery at their destination in a 
damaged condition, it will be presumed, in ab- 
sence of direct evidence, that the damage was 
caused bv the last carrier. Laughlin v. Chi- 
cago & M. R. R., 28 Wis. 204. 



KNOWLES (SHARPLESS v.). See Case No. 
12,712. 
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Case IJo- 7,900. 

KNOWLES V. STEWART. 

[2 Cranch, C. O. 457.] i 

Circuit Court District of Columbia. April 

Term, 1824. 

Witness— Negotiable Paper— Acceptor of Bill 

— No Consideration — Witness' Liability 

Bakked by Statute. 

1. The acceptor of an inland bill of exchange 
!s a competent witness to prove that the bill was 
drawn by the defendant for the accommodation 
of the plaintiff, without any consideration, after 
being released by the defendant from liability 
for the costs of this action in case the plaintiff 
should recover. 

[Cited in Bank of Alexandria v. Clarke, Case 
No. 844.] 

2. The circumstance, that the act of limitations 
would be a bar to the plaintiff's action against 
the witness upon his acceptance if the plaintiff 
fails in this action against the drawer, but would 
be no bar to an action which this defendant might 
bring against the witness upon his acceptance, 
in case this defendant should be compelled by 
this suit to pay the money, does not render the 
witness incompetent by reason of interest 

Assumpsit by the payee against the drawer 
of the defendant's inland bill on William Lee, 
and by him accepted, payable to the plaintiff 
[Thomas Knowles' administratrix] or order. 

Mr. Marbury, for defendant [William Stew- 
art], offered William Lee, the acceptor, as a 
witness to prove that the bill was drawn for 
the accommodation of the plaintiff, without 
any consideration as between him and the 
defendant; and cited Chit BiUs (Phila. Ed. 
1821) 528, in a note. 

Mr. Turner, for plaintiff, objected that no 
party to a negotiable paper can be a witness 
to invalidate it, or rather to prove that it was 
originally void; and cited Walton v. Shelley, 
1 Term R. 296, and the cases referred to in 
the note to Chit. Bills (Phila. Ed. 1821) 528. 

Mr. Marbury, in reply, cited Jordaine v. 
Lashbrooke, 7 Term R. 601, and Gaither v. 
Lee [Case No. 5,182], in this court, in June, 
1820. ■ 

THE COURT (nem. con., but THRUSTON, 
Circuit Judge, perhaps, doubting,) said that 
the doctrine of Walton v. Shelley, was over- 
ruled by' Jordaine v. Lashbrooke, and this 
court has followed the doctrine of the lat- 
ter case. 

Mr. Turner then objected, that the witness 
was interested, for, if the plaintiff recovers 
against the defendant, the defendant would 
have a right of action against the witness 
for the costs of this suit and the damages. 

THE COURT thought this was a valid ob- 
jection; but the defendant released the wit- 
ness from his liability for those costs. 

Mr. Turner then objected that the act of 
limitations would be a bar to the plaintiff's 
action against the witness, the acceptor, if 
the plaintiff fails in the pi-esent action; but 
it would be no bar to the action which this 
defendant might bring against the witness 
upon his acceptance, in case this defendant 



t- [Reported by Hon. William Cranch, Chief 
Judge.] 
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should be compelled in this suit to pay the 
money. 

But THE COURT overruled the objection, 
and permitted 3Ir. Lee to be sworn and ex- 
amined. 



KNOWLES (UNITED STATES v.). See 
Case No. 15,540. 



Case No. 7,901. 

KNOWLTON V. BOSS. 

[1 Spr. 163; 1 12 Law Rep. 13.] 

District Court, D. Massachusetts. Dec. Term, 
1818. 

Seamen's Wages — Damages for Maltreatmext 
— Right to See Consul— Right of Seamex to 
Leave Ship — Practice ix Admiralty — Joirr- 
DER OF Claims. 

1. Where the crew of a vessel had heen wan- 
tonly treated with great harshness and severity, 
on a passage from Boston to a foreign port, and 
one of them, after arriving at such port, was, 
without cause, severely beaten by the mate, and 
he, thereupon, appealed to the master, claiming 
to see the A merican consul, and refusing to serve 
longer under the mate: Ifdd. that the seaman 
had the right to lay his complaint before the con- 
sul, and that the master had no right to require 
him to return immediately, and unconditionally, 
to duty under the mate. 

2. The master having punished the seaman for 
refusing so to return, and giving no assurance 
that the mate should be discharged: II eld, that 
the seaman had a right to leave the service of the 
ship, and to recover his wages, up to the time of 
his reaching Boston by another vessel; and also 
damages for the punishment, and the refusal of 
permission to see the consul. 

[Cited in Coffin v. Weld, Case No. 2,953.] 
[Cited in Wilson v. Borstel, 73 Me. 277.] 

3. A claim for personal damages cannot be in- 
cluded in tlie same libel with a claim for the 
line, recoverable under St. 1840, c. 48 [5 Stat. 
390]. 

This was a libel in the admiralty, by 
[James J. Knowlton] a cai-penter of a mer- 
chant ship, against the master [R, P. Boss]. 
The allegations were, that the master flogged 
and imprisoned the libellant, without suf- 
ficient cause; refused him leave to see the 
American consul, when reasonably demand- 
ed; and compelled him to leave the vessel, 
whereby he lost his wages for the return 
voyage. Besides damages, the libel claimed 
the fine of $100, imposed by the act of 1840, 
c. 48, § 19. 

R. H. Dana, Jr., for libellant. 
John P. Putnam, for respondent. 

SPRAGUE, District Judge. [This case is 
peculiar, not only on account of the prin- 
ciples involved, but because there is no im- 
portant conflict in the testimony, and be- 
cause both parties intended, in the main, as 
it seems to me, to do their duty.] 2 

The respondent was master, and the libel- 

1 [Reported by P. E. Parker. Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 

2 [From 12 Law Rep. 13.] 



lant carpenter, of the ship Edward Everett, 
on a voyage from Boston to Valparaiso and 
back. The respondent personally treated 
his crew well. The libellant performed his 
duty faithfully, and bore, with commend- 
able patience, much ill treatment from the 
mate. Crosby, the mate, was unfit to hold 
ofiice on board ship. He wantonly treated 
the crew with great harshness and severity; 
and before reaching Valparaiso, they verj' 
properly appealed to the master, and object- 
ed to doing further duty under the mate. 
The master promised them that Crosby 
should be discharged, upon their arrival at 
Valparaiso, and they then returned to duty. 
It would have been more satisfactory, if 
Captain Boss had suspended the mate from 
his office, at least for a while. The day 
after their ai-rival at Valparaiso, four of the 
crew, in a respectful manner, told Captain 
Boss they could serve no longer under Mi-. 
Crosby. But the captain insisted upon their 
unconditional return to duty, and, on their 
refusal, took them ashore and placed them 
in jail. The libellant did not join in this re- 
fusal of duty. Some days afterward, ,while 
the master was on sho};e, the libellant was, 
without reasonable cause or provocation, 
severely beaten by the mate. 

The next morning, when the captain came 
on boai-d, the libellant, in a respectful man- 
ner, refused to do duty any longer under 
Mr. Crosbj', and demanded to see the Ameri- 
can consul. Captain Boss insisted on his 
unconditional and immediate return to duty, 
and, upon his refusal, had him tied in the 
rigging, inflicted upon him twelve lashes, 
and then kept him in irons twenty-four 
hours, when the libellant submitted to the 
requirements of the master, and returned to 
duty. At this time, the vessel was in port, 
where were other American vessels, and the 
consul's house was only about a mile from 
the ship. There was no exigency requiring 
immediate performance of duty [on ICnowl- 
ton's part], 2 no insubordination, or fear of 
any, from the crew; the libellant's manner 
was respectful, the mate's treatment of him 
had been intolerable, and he had good rea- 
son to anticipate future violence and out- 
rage. Indeed, the crew could hardly be 
considered safe in their limbs or lives, under 
the uncontrolled authority of such an ofBcer. 
I have no hesitation in saying that, under 
such circumstances, he had a right to see 
the consul, and lay his complaint before 
him. [I do not undertake to say what par- 
ticular measure for security the consul might 
or should have taken, but at least a tem- 
porary security could have been afforded 
to the crew, in Capt. Boss's absence, by an- 
other officer being placed on board, or in 
some other way.] 2 

The act of 1840, c. 48, § 16 (5 Stat. 306), 
provides as follows: "The crew of any ves- 
sel shall have the fullest liberty to lay their 

2 [From 12 Law Rep. 13.] 
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complaints before the consul, or commercial 
agent, in any foreign port, and sliall in no 
respect be restrained or liindered therein by 
the master, or any officer, unless some suffi- 
cient and valid objection exist against their 
landing; in which case, if any mariner de- 
sire to see the consul or commercial agent, 
it shall be the duty of the master to ac- 
quaint him with it forthwith; stating the 
reason why the mariner is not permitted to 
land, and that he is desired to come on 
board; whereupon it shall be the duty of 
such consul or commercial agent to repair 
on board, and inqtuire into the causes of the 
complaint, and to proceed thereon as this 
act directs." 

This gives a seaman the right, not only to 
see the consul, in a case like the present, 
but to see him on shore, away from the re- 
straints of the ship, unless some valid ob- 
jection exists to his landing, which is not 
pretended in this case. Captain Boss neither 
permitted the libellant to land, nor alleged a 
reason why he should not; nor did he ac- 
quaint the consul forthwith with the facts, 
and request him to come on board. The 
libellant had a right to have a suspension 
of proceedings [so far as punishment was 
concerned]. 2 The very question was, wheth- 
er he should be compelled to serve longer 
under Crosby. Captain Boss undertook to 
settle this question by an ignominious pun- 
ishment, and then to send for the consul, 
if at all, at his leisure, I do not, however, 
mean to say that an appeal to the consul, 
in a foreign port, is always to suspend pun- 
ishment, or a forcible compulsion to duty. 
Jordan v. Williams [Case No. 7,528]; Shorey 
V. Rennell [Id. 12,806]. [Still more was 
Knowlton's right violated by the ignomini- 
ous punishment he received in the presence 
of the crew, and with the knowledge of his 
countrymen in port, which, to a person in 
his situation, a master mechanic, of a re- 
spectable station in life, is matter of serious 
consequence.] 2 Captain Boss does not ap- 
pear to have acted from any ill will, or evil 
intention, but from an entire mistake of his 
own duties and the rights of the crew. He 
was placed in a trying situation, it being 
necessary for him to be much on shore, and 
very difficult to procure a new mate. But, 
on the other hand, the libellant and the rest 
of the crew had a right to be protected from 
ill treatment, and were not bound to con- 
tinue in the service of the ship, if exposed 
to outrage and violence from the mate. 
They had no voice in his appointment, and 
the master and owners should have borne 
the loss and inconvenience of a removal of 
the mate, rather than inflict upon the inno- 
cent crew further wrong and injustice, by 
continuing him in office. 

After remaining on board several days, 
there being no reliable assurance that Oros- 

2 [From 12 Law Rep. 13.] 



by would be dismissed, the libellant left the 
vessel and came home, without wages, in 
another ship. [When he left he was not 
treated either by the consul or Captain Boss 
as a deserter, and nearly all the crew had 
deserted before he left] 2 

I am of opinion that the punishment in- 
flicted by the master was unjustifiable, as 
was also his refusal to permit the libellant 
to go on shore, and lay his complaints be- 
fore the consul; and that for both these 
wrongs damages must be awarded. I am 
further of opinion, that the libellant was 
well wai-ranted in leaving the service of the 
ship, being compelled thereto by the well- 
grounded apprehension of continued ill treat- 
ment (Steele v. Thacher [Case No. 13,34S]\ 
and that he is entitled to full wages up to 
the time of his return to Boston. 

The libel also claims the fine imposed by 
the 19th section of the above-named act. 
This section says, that if the master shall 
refuse to perform the duties imposed by the 
act, or shall violate its provisions, "he shall 
be liable to each and every individual in- 
jured thereby, in damages, and shall, in ad- 
dition thereto, be liable to pay a fine of 
$100 for each and every offence, to be re- 
covered by any person suing therefor, in any 
court of the United States, in the district 
where such delinquent may reside or be 
found." 

This penalty is given to any person suing 
therefor. If the seaman himself sue for it, 
it can be only as a common informer, and 
such suit, and a claim for damages, cannot 
be joined in the same libel. Whetiier this 
penalty may be sued for in the admiralty, 
or only at common law, I have no occasion 
to consider; I would merely remark that 
the cases adduced by the counsel for the 
libellant, are not analogous. The penalty of 
double wages for short provisions, may be 
recovered in admiralty, but they are given 
to the seaman himself, as wages; and are 
made recoverable by statute, "in the same 
manner as their stipulated wages." The 
payment of two months' additional wages 
for discharge in a foreign port, under the 
act of 1803, is enforced in admiralty; but 
this is given specifically as wages, is recov- 
erable only by the mariner himself, and is, 
in fact, a kind of statute extension of his 
original contract No case has been cited 
of a fine recovered in admiralty, which was 
given specifically as a fine, to be recovered 
by any person suing therefor. [But if this 
fine is recoverable in admiralty, there is an 
objection to the libellant's uniting in one 
libel a claim for personal damages with a* 
claim for a fine which he sues for in a 
different capacity, that of a common in- 
former.] 2 The decree must be confined to 
damages. [Decree for one hundred and 
fifty dollars damages and costs.] 2 

2 [Prom 12 I/aw Rep. 13.] 



KNOWLTON (Case No. 7,902) 
Case ]!Sro. 7,903. 

KNOWIiTON T. CONGRESS! & EMPIRE 
SPRING CO. 

[13 Blatchf. 170.] i 

Circuit Court, E. D. New York. Oct. 29, 1875. 

Removal of Causes— Motion to Remand— Peti- 

TIOX TO RcjEOVE — WUEK TO BE FlLED — 

The Propek District. 

1. This action was brought in the supreme 
court of the state for Kings county, in 1869, and 
thereafter referred to a referee, before whom tiie 
plaintiff recovered a judgment, which was set 
aside by the court of appeals, in September. 
1874. The remittitur from that court was filed 
November Ifitli, 1874. Before that the referee 
had died. There were terms of tlie circuit in 
Kings county in October and November, 1874, 
and January, March, and April, 1875. The 
cause was removed into this court on tlie peti- 
tion of the plaintiff, filed in the state court, April 
24th, 1875, under the act of March 3, 1875 (18 
Stat. 470): Held, that this court was the circuit 
court for "the proper district," within tlie mean- 
ing of section 2 of the act of 1875, being the cir- 
cuit court for the district within the territorial 
limits of which the suit was pending in the state 
court. 

2. The petition for removal was not filed in the 
state court in time, under section 3 of said act, 
not having been filed before or at the term of the 
state court at which the cause could have been 
first tried. 

[Cited in Forrest v. Edwin Forrest Home. 1 
Fed. 4G2; Cramer v. Mack. 12 Fed. 804; 
Langdon v. Fogg, IS Fed. 6; "Winberg v. 
Berkeley Co. Ry, & Lumber Co., 29 Fed. 
721.] 

[Cited in Eldred v. Becker, 60 Wis. 45, 18 N. 
W. 643; Wheeler v. Liverpool, L. & G. Ins. 
Co., 60 N. H. 457.] ^ *• 

3. After the reversal of the judgment, the cause 
could have been again brought to trial in the 
state court before the filing of the petition for 
i*emoval. 

[Tnis was an action at law by Dexter A. 
Knowlton against the Congress & Empire 
Spring Company. The cause is now heard 
upon a motion to remand.] 

Starr & Ruggles, for plaintiff. 
Charles S. Lester, for defendant 

BENEDICT, District Judge. This action 
was originally commenced in the supreme 
court of this state for the county of Kings, 
and, upon the petition of the plaintiff, has 
been removed to this court by virtue of the 
act of March 3, 1875 (18 Stat. 470). A mo- 
tion is now made in behalf of the defend- 
ants to strike the cause from the calendar 
and remand it to the state court 

One ground of this motion is, that this is 
not the circuit court for "the proper dis- 
trict" within the meaning of the 2d section 
of the act of 1875. This ground is untena- 
ble. The 3d section discloses that what is 
meant by the proper district, is the district 
within the teixitorial limits of which the 
suit is pending in the state coui-t 

Another ground of the motion is, that the 
petition for removal was not filed in the 
state court before or at the term of the state 

1 [Reported by Hon. Samuel Elatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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court at which the cause could have been 
first tried, as required by section 3 of the 
act. The facts upon which this objection 
rests are these: The action was originally 
commenced in 1869. It was thereafter re- 
ferred to Mr. Strong, as referee, before 
whom the plaintiff recovered a judgment 
This judgment was set aside by the court 
of appeals in September, 1874. The remit- 
titur from said court was filed November 
16th, 1874. Before this time the referee 
died. There were terms of the circuit in 
Kings county in October and November, 
1874, and January, March, and April, 1875. 
The petition for removal was not filed until 
April 24th, 1875. Upon these facts I am of 
the opinion that the petition for removal 
was not in time. Without determining the 
question whether the phraseology of the act 
of 1875, differing as it does from the act of 
March 2, 1867 (14 Stat. 558), would permit 
a removal in any case after one trial had 
been had and a judgment entered which 
was thereafter set aside, it is sufficient for 
the ease if it be found that, after the re- 
versal of the judgment, the cause could have 
been again brought to trial in the state 
court before the filing of the petition. It is 
said that this cause could not be so tried, for 
the reason that a trial of the cause by a ref- 
eree had been directed, and, the referee 
having died, and no other referee having 
been designated prior to the filing of the peti- 
tion for removal, a trial was impossible. 
But, I think it must be determined other- 
wise, because, if it be supposed that the 
death of the referee did not in law, revoke 
the order by which the cause was directed 
to be tried by Mr. Strong, then, after the 
death of Mr. Strong it was a matter of 
course, upon the application of either party, 
to designate a new referee (Juliand v. Grant, 
34 How. Prac. 132); and it lay within the 
power of either party to enter an order and 
bring the cause to trial during several terms 
of the circuit prior to the removal. A cause 
tried before a referee may, for the purpose 
of the act of 1875, be said to be triable at 
any term of the court holden after the ref- 
erence is ordered. But, if this be otherwise, 
and the act of 1875 is to be confined to cases 
which are in a position to be tried in court, 
before the jury or the court, at an appoint- 
ed term of court, the result is equally fatal 
here, as, in that case, the pendency of the 
order of reference placed this case beyond 
the scope of the act of 1875. If, on the oth- 
er hand. It be supposed that the death of 
the referee worked a revocation of the or- 
der of reference, then, of course, the cause 
was triable at the first term after such 
death, and before the petition of removal 
was filed. In either case, the cause was in 
a position where it lay within the power of 
either party to bring it to a trial at the Jan- 
uary term, and that term must be consider- 
ed to be the term at which the cause could 
be first tried, if any term subsequent to the 
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first trial could be such a term. The mo- 
tion to remand the cause to the state court 
must, therefore, he granted. 

[NOTE. There was a verdict in the state court 
in favor of the plaintiff in this case. This was 
reversed by the court of appeals and a new 
trial ordered. 57 N. Y. 518. Upon the new trial 
a motion was made to remove the case to the cir- 
cnit court This was done, and ^e ease was 
heard in the circuit court for the Northern dis- 
trict of New York. A jury was waived, and the 
court save judgment for the plaintiff, for i?16,- 
980. Case No. 7.903. The defendant then 
brought error, and the supreme court affirnied the 
judgment of the circuit court (Mr. .Tustice Woods 
delivering the opinion). Mr. Justice Harlan dis- 
senting. 103 U. S. 49.] 



Case Ko. 7,903. 

KNOWLTON V. CONGRESS & EMPIRE 
SPRING CO. 

[14 Blatehf. 364; 17 Alb. Law J. 10; 5 N. Y. 

Wkly. Dig. 418; 5 Reporter, 166; 24 

Int. Rev. Rec. 11.] i 

Circuit Court, N. D. New York. Dec. 24, 1877.2 
Corporation — Stock — Illegai. Increase op 
Stock — Part Patt^ient — Forfeited Stock- 
Suit TO Recover Amount for Stock — Locos 

POENITESTIAE. 

1. Where an illegal contract or transaction is 
only partially performed, there is a locus poeni- 
tentiae, and either party may rescind the con- 
tract. 

2. K. subFcribed for shares in the capital stock 
of a corporation, in increase of its stock. The pro- 
ceeding was iUegal, because in contravention of 
the statute under which the corporation was or- 
ganized. K. paid ?13.980 as an instalment on his 
subscription, on the first call. By the subscrip- 
tion, he was to forfeit all he had paid, if he failed 
to pay subsequent calls. He so failed, and, after 
the corporation had declared his rights to be for- 
feited, but before aoy scrip had been issued for 
the new stock, 'the corporation abandoned the 
plan of increasing the stock. K. sued the corpora- 
tion to recover back the ?13,980: Held, that he 
was entitled to recover it. 

[Cited in Dement v. Rokker,.126 111. 186, 19 
N. E. 33.] 

[This was an action first brought in 1869 
by Dexter A. Knowlton in the supreme court 
of the state for Kings county, N. Y., against 
the Congress & Empire Spring Company, to 
recover the sum of $13,980, with interest; this 
being the amount paid on subscriptions to 
shares of reissued stock, which the plaintiff 
claimed should be paid back to him. A pe- 
tition for removal was filed in April, 187o. 
A motion to remand the case was made in 
the circuit court for the Eastern district of 
New York, and the case was remanded to the 
state supreme court Case No. 7,902. There 
was a verdict in the supreme court for the 
plaintiff, but this was reversed by the com't 
of appeals of New York, and a new trial or- 
dered. 57 N. Y. 518. Upon the new trial a 
motion was made to remove the case to this 
court. This was done, and the case is now 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 5 
N. Y. Wkly. Dig. 418, and 5 Reporter, 166, con- 
tain only partial reports.] 

2 [Affirmed m 103 U. S. 49.] 



(Case No, 7,903) KNOWLTON 

heard by the court, a jury having been waiv- 
ed.] 

Peter Starr and Henry M. Ruggles, for 
plaintiff. 

Charles S. Lester, for defendanL 

WALLACE, District Judge. This case 
comes here by removal from the state courts 
after a decision adverse to the plaintiff by the 
commission of appeals, reversing the judg- 
ment of the supreme court in favor of the 
plaintiff, and ordering a new trial. 57 N. Y. 
518- 

The plaintiff seeks to recover $13,980, paid 
by him to the defendant upon a subscription 
for shares of its capital stock. The defend- 
ant, by the action of its directors and stock- 
holders, instituted proceedings for an increase 
of its capital, and the subscription agree- 
ment was prepared and executed in further- 
ance of that object. It has been assumed, in 
the arguments of counsel, that these proceed- 
ings were illegal, as in contravention of the- 
statute under which the defendant was organ- 
ised, and constructively fraudulent as to the 
public and all stockholders not assenting 
thereto, and the decision of the case in the 
state courts has been adjudicated upon that 
assumption. The plaintiff was a stockholder 
and trustee of the defendant, and participated 
actively in these proceedings. 

The subscription agreement provided, that • 
the subscribers should pay the defendant for 
the new shares in instalments, as called for 
by the directors, and, upon failure to pay any 
call for sixty days, should forfeit all sums 
tlieretofore paid upon the subscription. The 
plaintiff paid the sum in controversy upon 
the first call under the subscription, but fail- 
ed to respond to subsequent calls for more 
than sixty days. After a resolution had been 
passed by the directors forfeiting the plain- 
tiff's rights for delinquency, but before any 
scrip was issued for the new stock, and while 
the proceedings were inchoate, the stockhold- 
ei's resolved to abandon the project to increase 
the stock, and, pursuant to this action, the di- 
rectors adjusted with parties who held re- 
ceipts .for payments under the subscription, 
by giving* them the bonds of the defendant 
issued for that purpose. No bonds were tender- 
ed to the plaintiff. He demanded repayment 
of the money paid upon the subscription, and, 
being refused, brought this action. 

If the subscription agreement was valid, the 
plaintiff can have no redress, but must be 
held to his stipulation to forfeit the payment 
for his delinquency in responding to subse- 
quent calls. The defendant had become en- 
titled to the plaintiff's money by the terms 
of the subscription agreement, at the time it 
concluded to abandon the scheme for increas- 
ing its capital, and, however hard and ineq- 
uitable it may seem that the defendant should 
retain this money, while abandoning the 
project for which it was received, its legal 
right so to do is clear. On the other hand, if 
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the subscription was executed as part of an 
illegal scheme, it is void in all of its condi- 
tions, and the defendant can take nothing 
under color of the forfeiture stipulated for. 
The sole question, in my view, therefore, is, 
whetlaer the plaintiff will he pei-mitted to re- 
cover money paid in partial performance of 
an illegal transaction The defendant has no 
right to the money, unless that of possession, 
under circumstances which deny to the plain- 
tiff the assistance of the court in reclaim- 
ing it. 

Certain propositions applicahle to the pres- 
ent case are not debatable. Courts of justice 
refuse to entertain any application to enforce 
a contract or transaction which is immoral, or 
sul)versive of public policy, or in contraven- 
tion of a statute. When the transaction has 
been consummated, or the contract has been 
executed, if the parties to it are in pari 
delicto, neither will be permitted to recover 
money or property delivered to the other 
in furtherance of it. When the law which 
the transaction contravenes is designed for 
the coercion of one paity, or the protection of 
the other, or where one party is the pritp- 
cipal otiender and the other acquiesces by 
constraint of circumstances, the pai'ties are 
not in pari delicto, and the lesser offender 
will be relieved, although the illegal ti-ansac- 
tion has been consummated. So far, there is 
no diversity of opinion among text writers, 
or in the reported cases. Another proposition 
of controlling importance in this ease, ad- 
vanced by all the commentators, and sanc- 
tioned by many decisions, has been denied 
by the high authority of the commission of 
appeals, which is, that, where the contract or 
transaction is but paxtially performed, there 
is a locus poenitentiae, and either party may 
rescind- 
In deciding the present case, the commission 
of appeals (Dwight, Commissioner, dissent- 
ing) have held, that money paid by one party 
in part performance of an illegal ti-ansaetion 
cannot be recovered back, where both parties 
are in pari delicto, and that no distinction ex- 
ists, as to the right of recovery, between cases 
of partial and of entire performance. Not- 
withstanding the great respect which I en- 
tertain for the authority of the commission of 
appeals, I am constrained to differ from 
the conclusion thus reached, and must hold, in 
the language adopted by Sir. Justice Brad- 
ley (Thomas v. City of Richmond, 12 Wall. 
[79 U. S.] 349, 355), that "a recovery can be 
had, as for money had and received, where 
tlie illegality consists in the contract itself, 
and that conti-act is not executed," and that 
"in such case, there is a locus poenitentiae, 
the delictum is incomplete, and the contract 
may be rescinded by either party." This 
statement of law finds support in the early 
case of Walker v. Chapman, Lofft, 342, where 
the plaintiff had paid money to procure a 
place in the customs, but which he did not 
get, and brought suit to recover back the 
paj'ment, and Lord Mansfield decided in his 



favor; and, upon the authority of this case, 
in the subsequent case of Lowry v. Bourdieu, 
Doug. 408, which was an action to recover a 
premium paid upon an insurance which was 
merely a gaming contract, but was brought 
after the event had happened upon which 
the insurance was to be paid, BuUer, J., said: 
"There is a sound distinction between eon- 
tracts executed and executory," and the plain- 
tiff was defeated because the agreement was 
not executory. In Tappenden v. Randall, 2 Bos. 
& P. 407, an action was maintainea to recover 
a payment upon an illegal contract, Heath, J., 
after adverting to the distinction between 
executed and executory contracts, stated by 
air. Justice BuUer, saying: "I think there 
ought to be a locus poenitentiae, and that a 
party should not be compelled, against his 
will, to adhere to his contract" In Hastolow 
V. Jackson, S Barn. & C. 221, Littledale, J., 
says: "If two parties enter into an illegal 
contract, and money is paid upon it by one 
to the other, that may be recovered back be- 
fore the execution of the contract, but not 
afterwards;" and a recoveiy was allowed on 
this ground. Other cases which proceeded 
upon the same rule are Aubert v, Walsh, 4 
Taunt. 293; Busk v. Walsh, Id. 290; Bone v. 
Ekless, o Hm-l. & N. 925. The same doctrine 
has been recognized in our own courts. White 
V. Franklin Bank, 22 Pick. 181; Nellis v. 
Clark, 4 Hill, 424; Morgan v. Groff, 4 Barb. 
524. And, in the latest English case,— Taylor 
V. Bowers, 34 Law T. (N. S.) 9^, decided in 
the court of appeal, in 1876,— the plaintiff was 
permitted to recover property transferred to 
defraud creditors, where the scheme was not 
fully carried out, Mellish, L. J., saying: "If 
money is paid, or goods are delivered, for an 
illegal puipose, and that purpose is after- 
wards abandoned and repudiated, I think the 
person paying the money or delivering the 
goods may recover; but, if he waits until 
the illegal transaction is carried out, or seeks 
to enforce it, he cannot maintain his action." 

In opposition to these authorities, there is 
not a single case of which I am aware, sus- 
taining the conclusion of the commission of 
appeals. The cases cited in support of that 
conclusion, in the opinion of Lott, Ch. of Com- 
mission, are Perldns v. Savage, 15 Wend. 412; 
Ex parte Bell, 1 Maule & S. 751; Howson v. 
Hancock, 8 Term R. 575; Btirt v. Place, 6 
GoAv. 431; and Saratoga County Bank v. King, 
44 N. Y. 87. In none of these cases did the 
question arise whether the plaintiff could 
succeed in an action in disaflirmance of an 
unexecuted illegal contract. 

In conclusion, I concur in the dissenting 
opinion of Dwight, Commissioner, that "the 
rule is well stated in 2 Com. Cont 109:" "If 
the contract continues executoiy, and the par- 
ty paying the money be desirous of rescind- 
ing it, he may do so, and recover back his 
deposit." A different rule would hold out an 
inducement to the parties to an illegal trans- 
action to persevere in their efforts to violate 
the law. 
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That the transaction in furtherance of which 
the payment was made has never Ijeen con- 
summated, is clear. Before any stock was 
issued, the scheme to issue it was rescinded 
by the defendant The real question is— was 
the locus poenitentiae open to the plaintiff at 
the time he brought this suit? He had de- 
clined to respond to the second call, when 
tJie defendant rescinded. Can there be any 
doubt, that, up to the time of the abandon- 
ment of the scheme by the defendant, the 
plaintiff could have resorted to a court of 
equity, and restrained further proceedings, 
and vacated the proceedings already taken? 
Tlie cases are numerous where courts of eq- 
uity have interfered to prevent the consum- 
mation of a wrong, upon the motion of a 
party who was instrumental in its inception. 
It is laid down by Judge Story (1 Eq. Jur. 
§ 29§) that, "where the agreements or other 
ti'ansactions are repudiated on account of be- 
ing against public policy, the circumstance 
that the relief is asked by a party who is 
particeps criminis, is not, in equity, material. 
The reason is, that the public hiterest re- 
quires that relief should be given; and it is 
given to the public through the party. And, 
in these cases, relief will be granted not only 
by setting aside the agreement or transac- 
tion, but, also, in many cases, by ordering 
a repayment of any money paid under it." 
See, also, Neville v. Wilkinson, 1 Brown, Ch. 
(1st Am. Ed.) 548, note a. 

If the plaintife had received the fruits of 
the illegal transaction, in equity, as at law, 
he could not have recovered his payment, but, 
until then, not only could he have been 
heard, but restitution would have been made 
to him. The locus poenitentiae was open to 
the plaintiff so long as he was in a position 
to resort to a court of equily, and, surely, it 
was not closed to him by the action of the de- 
fendant in rescinding the illegal scheme. Aft- 
er tliat action on the part of the defendant, 
the plaintiff took the only steps he could take 
in repudiation of the transaction by demand- 
ing his money and bringing his suit. He is 
not to be denied relief upon the theory that 
the delictum was complete. 

It is claimed that no payment was in fact 
made of the sum sought to be recovered by 
the plaintiff. A dividend of four per cent, 
had been declared by the defendant to its 
stockholders, among them to Sheehan, who 
transferred his interest to the plaintiff, and 
the dividend, instead of being paid in money, 
was credited, by agreement, as a payment of 
the first call under the subscription. Stock- 
holders who did not subscribe for the new 
stock were paid in money. The evidence does 
not justify the inference that the dividend 
was a fictitious or fraudulent one. The de- 
fendant has treated the dividend as though 
actually^ paid, not only in crediting it as a 
payment, but in its dealings with the other 
stockholders, and it is now too late to ques- 
tion its validity. The plaintiff bought it of 
fiheehan, and paid for it in full. His rignts 



are the same as though he had borrowed the 
money of Sheehan to make the payment of 
the call. Judgment is ordered for the plain- 
tiff, for $13,980, with interest from February 
20th. 186G. 

[NOTE. This case was reviewed in error by 
the supreme court. Mr. Justice Woods, deliver- 
ing the opinion of the court, considered whether, 
upon the hypothesis that the plan for the in- 
crease of the stock was illegal, there could be a 
recovery, upon the facts found by the circuit 
court. The learned justice observed that: "The 
making of the illegal contract was malum pro- 
hibitum, and not malum in se. There is no moral 
turpitude in such a contract, nor is it of itself 
fraudulent, however much it may afford facilities 
for fraud. The question presented is therefore 
whether, conceding the contract to be illegal, 
money paid by one of the parties to it in part per- 
formance can be recovered back; the other party 
not having performed the contract, or any part 
of it, and both parties having abandoned the ille- 
gal agreement before it was consummated. We 
think the authorities sustain the afiirmative of 
this proposition. * * * We tiiink, therefore, 
that the facts of this case present no obstacle to 
a recovery by Knowlton's administrators of the 
sum paid by him on the stock which had been sub- 
scribed for by Sheehan." The point was raised 
that the matter should be considered res judicata 
for the reason that it had been passed on by the 
court of appeals of New York. 57 N. Y. 518. 
But the learned justice held that this nowhere ap- 
peared in the record, and that upon error the 
court could not go outside of the record. The 
judgment of the circuit court was affirmed. Mr. 
Justice Harlan, dissenting, held that the con- 
tention of res judicata was good. 103 U, S. 
49.] 



Case 3Sro. 7,904. 

KNOWLTON V. HOLLAND.i 

Circuit Court, D. Connecticut. 1878. 

Patents — Anticipation — Sewi xg Silk. 

[The Knowlton patent (No. 173,125) for an 

improvement in putting up sewing silk for sale 

and use is void because of anticipation.] 

[This was a bill by Charles C. Knowlton 
against Jane Holland for infringement of a 
patent.] 

Benjamin E. Valentine, for plaintiff. 
Charles E. Perkins, for defendant, 

SHIPMAN, District Judge. This is a bill 
in equity, founded upon the alleged infringe- 
ment of letters patent [No. 173,125] which 
were issued to the plaintiff on Februaiy 8, 
1876, for an improvement in putting up sew- 
ing silk for sale and use. The invention con- 
sists, in the language of the specification, 
"in putting up sewing silk in skeins or hanks 
formed of coils or plies of braid, which is it- 
self formed of a number of sewing threads, 
substantially as hereinafter more fully set 
forth. After the silk has been manufactured 
into threads of the proper size for the sewing 
silk required, I first bi-aid a number of the 
threads into a long continuous braid, suffi- 
ciently loose that when a braid is cut into 
proper lengths to constitute needlefuls of 
silk for the common sewing-needle, a needle- 
ful may be drawn from the braid with ease 

1 [Not previously reported.] 
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and facility. The exact number of threads 
in each braid is not essential, but usually 
somewhere from eight to twenty will be 
found most convenient. The silk may then 
be braided into continuous braids by any 
suitable braiding-machine. The continuous 
braid being thus formed I then reel it into 
skeins of suitable or convenient size, about 
an ounce of silk in each skein being pre- 
ferred." 

The claims are: 1. "The method of putting 
up sewing silk, substantially as herein de- 
scribed, which consists in braiding the 
threads and then reeling said braids into a 
skein or hank, essentially as set forth. 2. A 
skein or hank of sewing silk or thread, formed 
of a number of plies of a braid or braids of 
threads, whether cut into lengths or contin- 
uous, substantially as hereinbefore set forth." 

The invention was designed to obviate the 
difficultj'^ of separating a skein of sewing silli 
from the bundle, or of separating a single 
thi-ead from the skein without tangling the 
silk, and "to furnish the silk in a condition 
in which it can be handled with facility by 
both the dealer and the user without danger 
of tangling, and in which it is otherwise 
more convenient for sale and use." The de- 
fendant admitted by written stipulation that 
since the date of the plaintiff's patent, and 
before the commencement of this suit, she 
had made, used, and sold sewing silk put up 
in accordance wath and embodj'ing the in- 
vention set forth in the patent, and had put 
up the same in accordance with and embody- 
ing said invention, and that the same was an 
infringement of said patent, provided said 
patent is valid. The novelty of the patented 
invention is the only question of fact in the 
case. 

The defendant's method of putting up silk 
is in a braid of longer plaits than those in the 
braid of the plaintiff, less neatly and closely 
braided, and more liable to become tangled; 
it produced apparently a less attractive arti- 
cle of manufacture than the plaintiff's skein. 
The defendant's silk is braided much in the 
same way in which the skeins of sewing 
twist are braided upon spools. I am satisfied 
that the method in which the defendant "puts 
up" her sewing silk was publicly used, and 
that such silk so put up was sold by Ira 
Dimock and by Samuel Porter, superintend- 
ent of the Nonotuek Silk Jilanufaeturing 
Company, of Florence, Massachusetts, in the 
year 1872, and that skeins or hanks of sewing 
silk formed of a number of coils of braid or 
braids, the braid being thus formed of a 
number of sewing threads braided and put 
up substantially in the manner described in 
said patent, were put up and sold in market 
and were used in the year 1872, and before 
the date of the plaintiff's invention, by the 
persons hereinbefore named, and that such 
putting up and use was not merely an ex- 
periment, but that the invention was com- 
pl.eted and reduced to practice in the year 
1872. The bill should be dismissed. 
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Case Wo. 7,904a. 

KNOX V. The DALLAS. 

[Betts, Scr. Bk. 268.] 

District Court, S. D. New York. May 4, 18o3. 

Makitime Libxs— LaAOniXERT — Useless ExrEui- 

MENT. 

[The fact that machinery is ordered for a ves- 
sel, as an experiment, and proves useless, does not 
destroy the lieu of one who furnishes labor and 
materials in putting it in.] 

[This was a libel by Edward Knox against 
the steamboat Dallas, her tackle, etc., for 
labor and materials furnished.] 

BETTS, District Judge. The steamboat 
belonged to this port, and was supplied with 
various apparatus connected with steam en- 
gines, and with a view to carry out patented 
inventions for the propulsion of vessels. 
The inventions, if practicable, did not prove 
useful, and the apparatus was abandoned. 
The libellant was employed by an agent of 
the owners (being also patentee of the in- 
ventions, and part owner of the vessel) and 
by the master to furnish and put up the 
copper work, pipes, &c., connected with the 
apparatus and steam engine. After the 
project of fitting out the ship with the pro- 
posed engine and apparatus was abandoned, 
the present claimant took the management 
of her, had all the works removed, and the 
ship equipped as a sailing vessel. He ad- 
mits a part of the libellant's demand to be 
payable by him, and has alwaj's been ready 
to satisfy it, but the libellant declined to ac- 
cept part payment. The defence is that the 
equipment put upon the vessel in the first 
instance was merely an experiment by the 
patentee, at his own charge, and was no lien 
on the vessel, and utterly useless to her 
owners. A mechanic is only responsible for 
the sufficiency of his materials and work, 
when supplied conformably to orders. The. 
law does not impose on him a guaranty that 
they shall answer the expectations or pur- 
poses of his employer. This is especially so 
in respect to new inventions, when mechan- 
ical skill is employed to carry out a suppos- 
ed discovery, and the mechanic only acts 
pursuant to instructions. The lien given by 
the maritime law to material men and me- 
chanics, for the equipment of vessels, is no 
way limited to any particular mode of fit- 
ment. Machinery supplied to aid their pro- 
pulsion comes within the principle of the 
privilege, equally with spars and sails. In 
this case a valid lien on the vessel is proved, 
and, the demand being put in suit before she 
left port, it can be enforced in this court. 
The libellant was not bound to accept part 
payment of his demand. The decision will 
be in his favor, for the whole amount of his 



[14 Fed- Cas. page 801] 



(Case No. 7,905) KNOX 



materials and labor, with costs. A refer- 
ence must be had to a commissioner to take 
the account. 



Case No. 7,905. 

KNOX V. DEVENS. 

[5 Mason, 3S0.] i 

Circuit Court, D. Massachusetts. Oct. Term, 

1829. 
Customs Dcties — Boxd for Duty — E-ESiEnY 

AGAINSl' ReaI, GWXEII— DEBT,PaID BY SURETY — 

Surety's Remedy against Owser of Goods. 

1. By tlie act of congress of 1799, e. 128 [1 
Story's Laws, 573; 1 Stat. 627, c. 22], consignees 
are authorized to enter goods, and give honds for 
the duties. In such case the United States have 
no remedy over against the owner of the goods, 
for whom the consignee acts as agent or trustee, 
if the duties are not paid. 

2. If a surety for a consignee on a custom- 
housebond pays the debt, he has no remedy against 
the owner for the amount, if the latter did not re- 
quest the surety to sign tlie bond; but the remedy 
for the surety is against the consignee only. 

[Cited in Du Peirat v. Wolfe, 29 N. Y. 441.] 

Assumpsit upon the money counts. The 
parties agreed upon the following special 
statement of facts: 

Jlr. Thomas Battelle of the island of St 
Croix, having sold some property for the de- 
fendant, Blr. [Richard] Devens, on a credit, 
remitted the proceeds, as he collected them, 
in bills of exchange and the produce of the 
island. On the last of July, 1826, no oppor- 
tunity ofCering for Boston, he shipped 16 
puncheons of mm on board the schooner 
Rampart, Capt Jlorgan, bound for New 
York, and consigned the same to Messrs. G. 
& H. Lewis for account of Mr. Devens. 
There was no previous authority thus to 
consign, and the house of G. & H. Lewis 
were strangers to Mr. Devens. On the ar- 
rival of the rum in New York, the latter part 
of August, the same was stored by the 
Messrs Lewis in the custom-house stores on 
the 29th of August; but of its arrival they 
gave no notice to Mr. Devens. On the 7th 
of September, Mr. Devens wrote to the 
Messrs. Lewis as follows: "Mr. T. Battelle 
of St. Croix has advised me, that he shall 
ship, on my account, to your address, 16 
puncheons rum per schooner Rampart. I 
write the present for the purpose of request- 
ing, that on the receipt of the rum you will 
dispose of it to the best advantage, either 
for cash or credit. I wish you to guarantee 
the debt if you sell on credit, and remit me 
the net proceeds as soon as possible." To 
which letter the Messrs. Lewis replied on 
tlie 9th September as follows: 

"Sir,^We have received your favour of the 
7th, and will, as you direct, dispose of your 
16 puncheons of rum as soon as pi-acticable. 
The article is very dull at present, but we 
expect there will be some demand in a few 
days. We could not sell for cash without a 
gi"eat sacrifice, but will guarantee the debt, 

1 [Reported by William P. Mason, Esq.] 
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and hope to send you the sales very shortly. 
With a tender of our best services here, we 
remain respectfully, &c." 

"Boston, 27th December, 1826. Messrs. 
G. & H. Lewis, Gentlemen,— Yours of the 9th 
of September is the last advice I have from 
you respecting the rum sent to you by Mr. 
Battelle. I hope, that before this time you 
have been able to dispose of it, and shall be 
obliged by yom- informing me of the result. 
Respectfully yours. R. D." 

"New York, 2d January, 1827. Mr. Rich- 
ard Devens, Sir,~We have duly received 
your favor of the 27th ult. and uqw hand 
you account sales of your rum, received per 
schooner Rampart. We did suppose they 
had been sent some time since. We were 
compelled to give a long credit on the rum. 
as the article was at that time of very diffi- 
cult sale. Respectfully we remain your 
obedient servants. G. & H. Lewis." 

"Boston, 5th January, 1827. Messrs. G. & 
H. Lewis, Gentlemen,— I have received yours 
of 2d inst. with account sales of rum per 
Rampart, in which there are others beside 
myself interested. I will therefore thank 
you to deduct interest, and remit me the net . 
amount, which will enable me to settle the 
account. Respectfully yours. R. D." 

"Boston, 13th February, 1827. Messi-s. G. 
& H. Lewis, Gentlemen,— I wrote you on 
the 5th, respecting the net proceeds of 16 
puncheons rum you received per Rampart, 
and requested you to remit me the net pro- 
ceeds, but have never received an answer to 
my letter. On receipt of my present com- 
munication, please pay over to Messrs. 
Goodhue & Co. the amount due me, deduct- 
ing interest Yours respectfully. R. D." 

The said rum lay in the custom-house 
stores till the 18th of September, 1826, when 
the same was entered at the custom-house 
in New York, (the form of entry saying 
nothing of the ownership, which, on articles 
paying a specific duty, is not required at 
New York,) and the bill of lading and in- 
voice presented at the same time at the cus- 
tom-house; both stating, that the rum was 
shipped for account and risk of R. Devens. 
G. L. Lewis, one of the house of G. & H. 
Lewis, as principal, and the plaintiff, Thom- 
as Knox, as his surety, gave bonds for the 
duties on the rum, amounting to $703.60; 
one half payable in six months, and one half 
in nine months. Before either bond became 
due, G. & H. Lewis failed, and the plaintiff, 
Knox, as surety, was called upon by the col- 
lector, and paid the bonds, one half on the 
19th of March, and one half on the 19th of 
June, 1829, being the days next after the 
said duties were due. On the 2d of Janu- 
ary, 1827, G. & H. Lewis sent to said Devens 
an account sales of said rum, a copy where- 
of is hereto annexed, but they have never 
paid the balance thereof to the said Devens. 
On the 17th of January, 1827, G. & H. Lewis 
made an assignment to T. Knox, C. J. John- 
son, and J. A. Johnson, to secure the pay- 
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meat of bonds due to the United States, a 
copy of which is annexed. Upon this as- 
signment, the assignees, it is said, have real- 
ized hut §2728.17, as per account annexed, 
and they believe there is very little proba- 
bility of any thing more being received, 
many of the debts assigned being good for 
nothing, and those against Battelle, Gray, 
and T. Battelle, having been compromised 
by taking T. Battelle's six notes of $10C0 
each, payable in one to six years -without in- 
terest, the first of which notes became due 
on the 1st of January, 1829, and only ?500 
has been paid upon the same, and it is 
doubtful if any more will be received from 
him. It is also agi-eed, that said Devens 
and Knox were wholly unacquainted, and 
that Devens never requested him to sign, nor 
knew of his signing, the bonds given to se- 
cure the duties on the rum. Nor did said 
Devens ever know it till he was called upon 
immediately before the commencement of 
the present action. 

Sales ol Ifi Puncheons Rum, D. per Schooner Rampart, 

Morgan, Master, from St. Croi.-c, AccoTint 

ol R. Devens, of Boston. 



r^ ^ h 

Sept. 23. By Stanton & Suydam, 10 

mo. 3d pf 5 533 70 $373 10 

Sept. iS. By Heriinan & Xash, li mo. 

3dpf 7 752 68 511 SG 

Sept. 29. By J.B.H.Odiorne, lOmo. 

3d pf 4 425 70 297 BO 

16 1710 S1181 96 

Charges. 

Aug. 29. To duties on lOSO gale. 3d pf. 

at 42 §705 GO 

bond & permit §1.20. ad-1 
vertislng §2.50, labor}- 6 14 

S2.44 1 

storage S4, cooperage 32.72 G 72 

Ireight SGI, lighterage 5 (.. 68 00 

insurance on $4S0, at one 
and a quarter per cent, 
—half per cent, commis- 
siou 8 40 

commissions and guaran- 
tee, S per cent 69 10 853 96 

net proceeds to credit of R. 
Devens, due 4th ,Tune, 

1827 S32S 00 

lirror^ etc. excepted. 
New Tort, Stth September, lf>26. 
(Signed) G. & H. Lewis. 

Webster & Peabody, for plaintifiC. 

This is a case in which the foreign corre- 
spondent of the defendant, within the scope 
of his orders, shipped on account and risk 
of the defendant, certain foreign goods, to Gr. 
& H. Lewis of Jfew York. Neither the de- 
fendant nor the I^ewises had any previous 
knowledge of the intention of the foreign 
correspondent to make the shipment. But 
after it was made known to them, both par- 
ties approved of and confirmed the consign- 
ment; and the Lewises accepted and entered 
the goods, and Devens gave them orders to 
dispose of them. On the arrival of the 
goods, and their being entered by the Lew- 
ises at the custom-house, one of them be- 
came principal, and on their request the 
plaintiff became surety, on bonds for the 



payment of the duties to the United States. 
Before the bonds became due the Lewises 
failed, and the plaintifC as surety was com- 
pelled to pay them. He now seeks a rem- 
edy by a suit against Devens, to recover 
the amount of the bopds, as money paid td 
his use, at his request. To sustain his 
claim, the plaintiif must show, that the 
amount of the bonds was paid to the use of 
Devens, and at his request, or on the request 
of some authorized agent for him. And 1. If 
upon the whole case it appears, that Devens 
was the importer of the goods, or that by the 
act of importation he became liable for the 
duties thereon; then, whoever paid the dut- 
ies on the importation, paid them for the 
benefit or use of Devens. And 2. If such 
payment was made necessarily by a surety, 
who became surety at the request of Dev- 
ens's agent, it was made on Devens's re- 
quest. 

1. Was Devens the importer? or was he, 
by the act of importation, a debtor to the 
United States for the duties accruing on 
the importation? Devens was, the owner of 
the goods, when shipped from St. Croix bj' 
Battelle. The shipment was made in pur- 
suance of Battelle's authority; and from the 
moment that the goods were on board, till 
they arrived at New York, and were enter- 
ed and sold, and the proceeds realized by 
Devens, they were at his risk. The Lewises 
were as ignorant of the intended shipment 
to them, as Devens was. Neither had notice 
of it till the goods arrived at New York, and 
notice of the shipment was received by 
Devens. When that was done, both approv- 
ed of the shipment on the terms of it. This 
appears, by the Lewises' receiving and en- 
tei-ing the goods, and by Devens's giving 
them orders for their sale. On their arrival 
it was in the power of Devens to have re- 
moved them into other hands, or to have 
ordered them to Boston, into his own stores; 
but he preferred to confirm the consign- 
ment to the Lewises, and order them to sell 
them for his account. Who, then, was the 
importer, and as such incurred the liability 
to pay the duties on their importation? 
Was it Devens, by whose procurement they 
were brought into the country? or the Lcav- 
ises, who knew nothing of them, till they 
arrived in New York, to their address, on 
account and risk of Devens? 

In the case of U. S. v. Lyman [Case No. 
15,6i7], the general doctrine was discussed 
at length; and the decision in that ease has 
generally been approved. If it has some- 
times been questioned, it has never been 
over-ruled, and may be now referred to as 
a decision, with which this court is satisfied, 
and which no one has chosen to call in ques- 
tion before the only tribunal, which has the 
power of controlling the decisions of this 
court. In that case it was decided, that by 
the act of importation, the importer incurred 
a personal debt to the government for the 
duties; and that a bond given for that debt. 
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by other persons, is not an extinguishment 
of the debt, but only collateral thereto. U. 
S. V. Lyman [supra]. By the act of im- 
portation, then, the importer incurred a debt 
to the United States, which Knox, the plain- 
tiff, was compelled to pay, by force of the 
bond. If Devens was the importer, that 
debt was paid for him, and its payment re- 
lieved him from a liability to the United 
States, which he would still be liable under, 
but for the plaintiff's payment of the bonds 
in question. None but Devens or the Lew- 
ises could be the importer. Which of them 
was it? Devens, by whose procurement the 
goods were introduced into the countiy? or 
the Lewises, who knew nothing of them till 
their arrival in New-York, to their address, 
on account of Devens? By our statutes, the 
owner or consignee, or in their absence, their 
agents or factors, are the only persons en- 
titled to enter and bond the goods; he who 
enters and bonds, is not, therefore, ipso fac- 
to, importer. By referring to the common 
definition of terms, we shall find, that he 
who causes the thing to be imported, is the 
importer. But he may be a citizen and resi- 
dent of a foreign country, and beyond the 
reach of our laws. It is for this reason, 
that by our statute the consignee, as well 
as the owner, is made liable for the duties; 
and by this provision the government are 
secure, that if the goods are received into 
the country, some one will be found, within 
the jurisdiction of the government, liable for 
the duties. The owner is the immediate 
debtor; and the consignee seems to be a 
substitute, when the owner is a foreigner, 
residing abroad; or like a bondsman collater- 
ally liable, if the owner be a United States 
citizen, residing at home. The alternative 
of owner or consignee is only provided, that 
some person may be always found under the 
jurisdiction, liable for the duties. The own- 
er or importer is still liable, and the con- 
signee is added only as a substitute, if the 
owner be not within the reach of the gov- 
ernment's process; or as a collateral surety, 
if the owner reside here. It is difficult to 
conceive, that the foreign merchant is the 
importer, if he come with his goods, consign- 
ed to his own order, and after arrival and 
before entry, consign them to a merchant 
here,— and not the importer, if he remain at 
home, and send his written order with the 
goods, consigning them to a merchant here, 
who knows nothing of the shipment, till 
the arrival of the goods. In England the 
duties are usually paid on the entry of the 
goods. "When by accident or mistake the 
goods are delivered without the payment of 
the duties, it becomes necessary to resort to 
those who incur the debt by the act of im- 
poilation. And they are always considered 
liable till the duties are paid; and every one 
who is owner or interested in the goods, is 
so liable. And if the owner reside abroad, 
the factor within the kingdom, having no in- 
tei-est but his commissions, is liable. And 



if several are jointly interested, the crown 
may recover the duties of any one interest- 
ed. Man. Prac. 203. Skinner, for himself 
and four others, made an importation, and 
entered the goods; and by mistake received 
them without paying the customs. Skinner 
then became bankrupt, and his whole ef- 
fects were distributed. On information, the 
whole five interested were held debtors to 
the crown, and they all remained liable, till 
the duties were paid. Attorney General v. 
Stranyfoith, Bunb. 97. If the owner, being 
within the government, by the act of im- 
portation is liable, and becomes the principal 
debtor for the duties, it only remains to as- 
certain who was the owner of the goods in 
question, at the time of their importation. 
They were purchased with the funds of Dev- 
ens, and by his procurement, and in pursu- 
ance of his orders shipped to this country. 
They came on his account and risk; and un- 
til their being landed and entered, and bond- 
ed, it does not appear that any other person 
had any interest in, or control over them. 
It does not appear, that the Lewises had any 
knowledge of the shipment' till the arrival of 
the goods, or any interest in them at any 
time, beyond their commissions. On their 
arrival, both before and after their being 
entex-ed and bonded, it was at Deven's op- 
tion to take the goods into his own posses- 
sion, or consign them for sale to any other 
house. But he chose to give orders to the 
Lewises to sell them for his account. Dev- 
ens appears, therefore, to have been both 
the sole owner and importer. By the act 
of importation he became the debtor of the 
government, for the duties. The plaintiff by 
paying them discharged a debt to Devens, 
and therefore paid the money to his use. 
If it were paid at his request, or at the re- 
quest of any one authorized to act for him, 
the plaintiff's title to recover is made out. 
The Lewises were the agents of Devens, 
acting in that capacity for a commission. 
They received the goods for his account, at 
first by the order of his foreign agent, and 
afterwards entered and sold them, by his 
own order^ If one requests another to enter 
and bond goods for him, inasmuch as he 
knows there must be a surety, by this act 
he impliedly directs his correspondent to re- 
quest some one to become surety, and he 
who so becomes surety, and is thereupon 
obliged to pay the duties, does it by the re- 
quest of the owner, to relieve him from a 
debt to the government, which he cannot 
evade without payment 

The object of our government, in making 
the existing laws, is to secure, in all events, 
the payment of the duties on importations; 
and their payment being secured, to give 
eveiy possible facility and indulgence to the 
merchant. If the importer, by the act of im- 
portation, incurs a debt to the government, 
he must remain liable for that debt till it is 
paid; and he who pays it, pays money for 
the relief and to the use of the importer. 



KNOX (Case No. 7,905) 



[14 Fed. Cas. page 804] 



If the doctrine be established, that the con- 
signee of one of our own citizens, residing at 
home, is the sole importer, and alone becomes 
liable for the duties, a door for fraud will, by 
such a decision, be opened, as wide as could be 
wished for unprincipled speculation; and the 
government may be indefinitely defrauded of 
its revenue. If a merchant in any other place, 
have a debtor in New York, with credit enough 
to enter goods, and give a bondsman equally 
responsible with himself, but without proper- 
ty to pay his debts, that creditor may carry 
a cargo to St. Thomas, and consign it to a 
known correspondent of his delinquent debtor, 
and order the proceeds to be invested in pro- 
duce and shipped by the first vessel to the 
United States, after he has found that such 
vessel will go to New York. He will thus 
be secure, that the return cargo will go to his 
insolvent correspondent in New York, with- 
out his having ordered it, or given any direc- 
tions to that eftect. After it is entered and 
bonded, he may take it into his own hands, 
and give his insolvent debtor credit for the 
duties, and thus securely ti-ansfer his debt 
to the United States. Such speculations may 
be safely made, and doubtless will be, if the 
existing laws are foxmd so far to fail of their 
object, that correct judicial constructions of 
them will encouiuge such adventm-es. This 
is only one case, in which fraud might be 
practised under such a decision as the de- 
fendant's counsel contend for; but many oth- 
ers might easily be contrived by common in- 
genuity. 

Mr. Welsh, for defendant. 

The plaintifE in this action claims of the de- 
fendant to be reimbursed by him the amount 
of duties, paid as surety on certain bonds 
given to the United States, by Gabriel Lewis, 
of New York, as principal, and the plaintiff 
as surety, the conditions of whicn were, that 
the said Lewis should pay to the United 
States the duties accruing on the importation 
of sixteen hogsheads of rum, shipped and 
consigned to G. & H. Lewis, by Thomas Bat- 
telle, of St. Croix, on account of the defend- 
ant, who was the owner of the rum. Before 
the bonds became due, the Lewises failed, 
and when due, were paid by the plaintiff as 
surety. It is urged, that the defendant is 
bound to refund the amount of the duties 
thus paid, because he was the importer of 
the goods, and that, by the act of importa- 
tion, he became liable for the duties, and that 
whoever paid the duties, paid them for his 
benefit or use. Suppose it be true, that the de- 
fendant, being the owner of the goods, was. 
liable for the duties on their importation, and 
so continued until they were entered, and the 
duties secured by the bond given by Lewis, 
as principal, and Knox, as surety; from that 
moment, his personal liability to the United 
States, and the lien, which until then had 
attached on the goods, were dissolved. The 
reception of the bonds by the United State? 
was a full satisfaction of any claim, which 



by statute, or general principles of law^ 
the United States had against the person 
of the owner, or importer, or the goods; 
and of course, if the bonds had not been paid, 
the United States could not have recovered 
the amount of duties from the owner of the 
goods. The plaintiff relies on the authority 
of the case of U. S. v. Lyman [Case No. 15,- 
647] for the support of his first position, that 
a bond given to the United States is not an 
extinguishment of the debt accruing to the 
United States, on the importation of mer- 
chandise. It is of no importance to ascertain, 
how far the United States has, if any, cumu- 
lative remedies for the collection of debts, 
contracted with them by the importation of 
merchandise, as it is certain, that they are not 
transferable to a surety in a bond given to 
secure such duties. But it is denied, that the 
defendant, although the owner, was the im- 
porter of the rum, or that, in that character, 
he was ever personally liable for the amount 
of the duties, which became due to the XTnited 
States on its importation. It will be seen, 
in the 128th chapter of the revenue act of 
1799 [1 Story's Laws, 573; 1 Stat. G27, c. 22], 
that the owner, or consignee, or in case of his 
absence, or sickness, his factor, or agent, 
are the only pereons, to whom the law al- 
lows a credit for the duties, to be given at the 
custom-house. Upon which, Judge Story in- 
quires, in U. S. Y. Lyman [supra], "From 
whom, then, does the debt accme? And he 
ansA^'ers, "Beyond all doubt from the im- 
portex', be he the owner, or the consignee of 
the goods." It is undeniable, then, that the 
debt accruing to the United States on the 
importation of the sixteen hogsheads of rum, 
was a debt contmcted by the importers, the 
Messrs. Lewis, and was never the debt of the 
defendant, because he was absent from New 
York, and a resident merchant of Boston, at 
the time of the importation of the rum i"" ) 
the former place, was not consignee, nor. i.i 
any legal sense, the importer. The provisions 
of the law are positive, and it is against all 
rules of constniction, to give to them a dif- 
ferent signification, by supposing an intention 
in the legislature, at variance with the Ian- - 
guage used. The reason given by Judge 
Story, in the ease of U. S. v. Lyman, for his 
opinion, that the debt, which accrued to the 
United States on the importation of the teas, 
was not extinguished by the bonds given 
to secure the payment of the duties, was, 
that they were the bonds of a purchaser, who 
had no interest in them at the time of the 
importation, and could, therefore, be consider- 
ed only as collateral security, and not an 
extinguishment of the debt. This makes it 
a different case from the present. But wheth- 
er the Messrs. Lewis, or the defendant, be 
considered the importers of the rum; in 
either case, the claim, wMeh the United 
States had on the latter, as ownei-, at the 
time of its importation, was extinguished, 
and became merged in the bond, which Lewis, 
as principal, and Knox, as surety, gave to- 
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the United States, for tliose duties. In the 
case of XJ. S. t. Astley [Case No. 14,472], 
it is virtually decided, that the United States, 
by talcing a bond to secure the duties on 
goods, extinguished the debt, for which It 
■was given, and no distinction is made be- 
tween the bond of a stranger, owner, con- 
signee, or importer. In Tom v. Goodrich, 2 
Johns. 213, it was decided by Justice Thomp- 
son, that the giving of a bond to secure the 
payment of duties on merchandise, was an 
extinguishment of the debt to the United 
States for those duties. 

It is clear, from all the cases, in which this 
question has presented itself, that the ac- 
ceptance of the bond is an extinguishment 
of the simple contract debt, due to the United 
States for the duties, inasmuch as it is a se- 
curity of a higher character. The liability, 
then, to pay the debt accruing to the United 
States on the importation of this rum, was 
on the Lewises; and the plaintiff, the surety 
in the bonds given to secure this debt, must 
be considered as having incurred his liability 
on their account, on their credit, and at their 
request; and it is to them, that he must have 
recoui'se for the reirabm'sement of the money, 
which he has paid to the United States, as 
surety on their bonds. Indeed it is evident 
from his conduct that he had incurred this 
liability on their sole credit; for he takes 
from them an assignment of all their effects 
in January, 1827, to secure these and other 
bonds, in which he had become their surety; 
he gives no notice to the defendant, that he 
should hold him responsible, as the owner of 
the goods, for the amount he might be called 
on to pay, in case of the Liewises' default. The 
defendant wasastranger, and unknown to him, 
as owner, imtil after the failure, of lilessrs. 
Lewis, and not until he had ascertained, that 
he was not secm'ed by the propei-ty assigned 
to him, did he give the defendant notice, 
that he held him responsible for the amount 
of duties on the rum, which he had paid. 
Where a painty is called on to pay money in 
consequence of another, having paid money, 
as his surety on a bond, the execution of 
the instrument must be proved, and it must 
be shown, that he signed the bond at the re- 
quest of the principal. All the facts in the 
ease prove, that the plaintiff became surety 
in these bonds at the request, and for the ac- 
commodation of the Lewises, who held the 
goods, on which the duties accrued, or the 
proceeds of them, as a fund, with which they 
could pay the bonds. No case has been 
shown, or can be found, of an implied prom- 
ise to indemnify a surety, except by persons, 
at whose request the surety executed the 
bond, and who were parties to it. It has 
never been extended beyond the pai-ties, who 
executed the instniment In the case of Tom 
,v. Goodrich, before cited, which is the case 
of a surety, who signed a bond for duties for 
one of a finn, as principal, on merchandise 
imported by the firm, Justice Thompson says, 
the law does not imply a promise by all the 



persons, who may be benefited in consequence 
of payment by a surety, but only by the per- 
son, whose debt is discharged. Chief Justice 
Kent, in the same case, observes, "The plain- 
tiff executed the bond as his surety, and can- 
not charge any other person as principal. 
There is no privity between the parties, but 
what arises from the bond. It would be re- 
fining upon the doctrine of implied assump- 
sits, and going beyond every case, to con- 
sider the surely in a bond as having, by that 
act, a remedy at law against other pei-sons, 
for whom the principal in the bona may have 
acted as trustee." 

The cases cited by the plaintiff's counsel 
from the Exchequer Reports, and their ob- 
servations upon them, have no application 
to questions arising on bonds given to the 
United States, as security for duties on 
goods imported into this country. The laws 
of Great Britain require, that the duties on 
goods entered for consumption, should be 
paid in money. No bonds are taken in that 
case; the system of credits for duties, 
which is almost universally practised in 
this, is unknown in that country. In the 
eases cited by them, the lien on the goods 
for the duties attached to them, and the 
claim against the importers, who were the 
joint owners, was unimpaired, and it was 
merely decided, that the crown could recov- 
er the duties of either of the joint owners. 
There is no doubt, that this couii:, under the 
same circumstances, would have made a 
similar decision; but this is not the case 
under consideration. There can be no such 
fraud practised on the government, as the 
plaintiff's counsel apprehend from the estab- 
lishment of the principles, on which the de- 
fence in" tins case is predicated. It is true, 
that a solitary instance might occasionally 
occur, of a merchant's consigning goods to 
his insolvent debtor, and inducing him to 
enter them, as consignee, or importer, give 
his security for the duties, and charge his 
creditor, the owner of the goods, with those 
duties, and in that way secure his debt; but 
to effect such an object, there must be the 
co-operation of another party, the surety, 
and there must be a risk incurred by the 
creditor, which he would not willingly do, 
of placing more property under the controul 
of his debtor; and above all, it would be a 
fraud on the government, which could not 
fail of being discovered. Besides, consignees 
being genei-ally commission merchants, and 
not so much exposed to the casualties of 
trade, would afford better security to the 
government for the payment of the duties 
on goods consigned to them, than merchants 
of otlier classes. The law has existed a 
long time, and if such frauds had been prac- 
ticable under colour of its provisions, they 
must have been known, as they must in all 
cases have occasioned losses to the govern- 
ment, which it is well known have been very 
small. The inconvenience and losses in, 
trade, which would arise from these lurk- 
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ing liabilities, wiiich the plaintiff's counsel 
contend for, would be far more formidable 
evils, than any, which the government 
would experience from a different doeti'lne. 
If the law be defective in this respect, the 
remedy must be by legislation, and not by 
construction. 

S, Hubbard, on the same side. 

There is no privity of contract between 
those parties; and if any claim, therefore, 
exists on the part of the plaintiff, it arises 
from the legal liability of the defendant. 
Now to maintain, that there is such a legal 
liability, the plaintiff must himself satisfy 
the court, that the defendant was personally 
liable to pay these duties. And the plain- 
tiff, aware of this, asserts, that the defend- 
ant was importer of the goods; but the 
facts warrant no such assertion. The rum 
was shipped by Battelle, and consigned to 
G. & H. Lewis, without the order or knowl- 
edge of the defendant It was actually im- 
ported into Kew York, and the consignment 
accepted by the Lewises, without his knowl- 
edge. By receiving the consignment, the 
Messrs. Lewis became the importers and as 
such legally liable to the United States, and 
not the owner; for the statute, in our judg- 
ment, does not make both owner and con- 
signee as such, responsible. In this case, 
the defendant residing in another state is to 
be considered as a foreigner (and citizens of 
other states are often so treated, in their 
commercial transactions. The . General 
Smith, 4 Wheat. [17 tJ. S.] 438; Buckner v. 
Finley, 2 Pet. [27 U. S.] 5S6); and as an ab- 
sent foreigner, he was not liable for the du- 
ties. The legal liability, therefore, was in- 
curred by the Messrs. Lewis, and not by the 
defendant. For whom, then, was the plain- 
tiff surety? Not for the defendant. The in- 
cidental benefit accruing to the defendant, 
does not raise a cause of action against him. 
But the plaintiff was surety for only one of 
the Messrs. Lewis; he had then no claim 
even on them. It was not the individual 
Mr. Lewis, that signed the bond, who was 
the agent of the defendant; but the Messrs. 
Lewis were joint agents. If the plaintiff, 
then, had no claim on the agents of the de- 
fendant, surely he has not on the defendant, 
of whom he was wholly ignorant, when he 
signed the bond; and the eases of U. S. v. 
Astley and Goodrich v. Tom, cited by Mr. 
Welsh, and the case of Sluby v. Ohamplin, 
4 Johns. 4G1, clearly maintain this position 
of the defendant. 

Once more, no right of action exists in this 
case, because the plaintiff has paid the 
Messrs. Lewis, his agents, the amount of 
this bond. It will be recollected, that the 
goods were consigned by Battelle, without 
the knowledge of the defendant. When he 
heard of the consignment, he gave orders to 
sell for cash, or guaranty the sales. The 
Messrs. Lewis accepted the consignment un- 
der these instructions, and they had, there- 
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fore, no authority to contract any debt for 
the defendant, nor to bind him personally, 
for liabilities incurred by them, in entering, 
storing, and disposing of the goods; and 
having by the sale received the proceeds of 
the goods under their own guaranty, before 
their insolvency, no debt existed against the 
defendant, at the time when the bond was 
paid. Of what avail would be the direc- 
tions to sell for cash, and under guarant3% 
if the owner of goods, notwithstanding, may 
be charged with every debt of every person 
employed by the commission merchant in re- 
lation to his goods. Such a consequence 
would be much more detrimental to the in- 
tercourse among merchants, and eventually 
more injurious to the revenue of the United 
States, than the evils to be apprehended 
from treating the importer as the person 
legally liable for the duties on goods, and 
not the owner, unless he be importer also. 

STORY, Circuit Justice. If I thought any 
thing, which I should decide in this case, 
would shake in any, the most remote degree, 
the decision in U. S. v. Lyman [Case No. 15,- 
647], I should exceedingly regret it, for to 
that decision, after much consideration, my 
mind deliberately adheres- But it appears to 
me, that the present case stands upon wholly 
independent principles. In the case of U. S. 
T. Lyman, Mr. Lyman was both owner and 
consignee at the time when the goods were 
imported. After the entry of the ship at the 
custom-house he sold the teas in question, 
and the purchaser, after the sale, gave a 
bond at the custom-house for the duties. No 
question arose there, whether the United 
States had a remedy against the owner of 
the goods for the duties, where they had 
been originally consigned to a third person, 
who had regularly entered them as con- 
signee, and given a bond for the duties. Up- 
on that question, as at present advised, I 
should have arrived at a very different con- 
clusion from that, which governed the court 
in the former case. The revenue collection 
act of 1799, c. 128, § 36 [1 Story's Laws, 600; 
1 Stat. 655, c. 22], provides, that the entry of 
foreign goods, imported into the United States, 
shall be made at the custom-house by the 
owner or owners, consignee or consignees, or, 
in their absence or sickness, by their known 
agent or factor; and it prescribes an oath to 
be taken on that occasion. Before any per- 
mit to land the same goods can be obtained, 
the duties must be paid, or secured to be 
paid, by the importer, (whether he be owner 
or consignee,) in the manner prescribed by 
the 62d section of the same act. If the act 
had stopped here, there would not seem much 
room to doubt its real object and purport. 
Importations might be mnde by persons resi- 
dent in the state or district on their own ac- 
count. They might, on the other hand, be 
made by such persons, not on their own ac- 
count, but for the use and benefit of third 
persons. In each case, the party making the 
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importation, whether on his OTrn account, or 
for others, may properly and technically be 
deemed the importer. It could not have es- 
caped the notice of congress, that the course 
of trade was to import largely on consign- 
ment, sometimes for the use and benefit of a 
foreign merchant, and sometimes for the use 
and benefit of a distant domestic merchant. 
In either case it would be highly inconvenient 
to require, that the real owners should give 
bonds for the duties, or that the usual terms 
of credit in other cases should be withdrawn 
from them. When, therefore, the act re- 
quired, that the consignee should enter the 
goods, and should give bonds for the pay- 
ment of duties in the same manner as the 
owner; when, in the same sentence, uno 
flatu, it tL-eats the consignee as haying the 
same rights and the same responsibility as 
the owner; when it farther deems the im- 
porter the real and original debtor for the du- 
ties due on importation; the natural inference 
is, that, for the purposes of the act, the con- 
signee is deemed the owner, and that he and 
he alone is the original debtor for the duties.2 
But the act does not leave this to mere in- 
ference from general principles of interpreta- 
tion. It expressly declares, in the close of 
the 62d section, in order to prevent frauds 
arising from collusive transfers, "that all 
goods, &c. imported into the United States, 
shall, for the purposes of this act, be deemed 
and held to be the property of the persons to 
whom the said goods, &c. may be consigned, 
any sale, transfer, or assignment, prior to the 
entry and payment, or securing the payment 
of the duties on the said goods, &;c. and the 
payment of all bonds then due and unsatis- 
fied by the said consignee, to the contrary 
notwithstanding." So that in respect to the 
United States and the payment of duties, 
the consignee is treated as the real owner. 
How, then, can it be said, that if the con- 
signee, after giving bond with sureties for 
the duties, should fail, so that the bond 
should remain unsatisfied, the United States 
might still elect to proceed against the real 
owner for the payment of duties, when the 
act has declared, that the consignee shall be 
deemed the owner for the purposes of the 
act? That would be to hold him owner and 
not owner in the same breath. It appears to 
me, that when a person is a bona fide con- 
signee, the liability to pay duties attaches to 
him as importer, and to him only; and that, 
with reference both to the lar^uage and the 
policy of the act, it matters not, who may be 
the parties having any ulterior beneficiary in- 
terest in the goods. The law looks to the fact 
of consignment, and recognisjs the party, who 
appears as consignee on the manifest and bill 
of lading and invoice, (which are to govern 
the entry,) as the substantial owner. It does 
not choose to trust to the uncertain results of 



2 See Attorney General v. Stranyforth. Bunb. 
97; Attorney General v. Weeks, Id. 223, 224; U. 
S. V. Hathaway [Case No. 15,326J. 



other evidence to establish the true ownership; 
but it adopts a convenient and easy rule, by 
which to guide public officers promptly in 
their duty, as well as pai-ties in their respon- 
sibility. Why else is there such solicitude 
manifested throughout the act upon the sub- 
ject of consignments? The master is required 
in his manifest to state the name of the con- 
signee. The original biU of lading and in- 
voice are to be produced and sworn to upon 
the entry; and the fact is to be stated upon 
oath, whether the goods are on account of the 
party or on consignment. But in cases of 
consignment the name of the actual owner of 
the goods is not requhed to be disclosed. If, 
on the other hand, the entry is by a mere 
agent or factor, the name of the party, for 
whom he acts, whether he be owner or con- 
signee, is required to be disclosed. 3 I can- 
not therefore admit, that, in the case of a gen- 
uine bona fide consignment, the owner of the 
goods, (not being the consignee,) whether he 
be a foreigner or a domicUed citizen, would, 
upon the failure of the consignee to pay the 
bond given for duties, be responsible to the 
United States therefor. What would be the 
case, where the consignment was fraudulent, 
and intended as a cheat upon the United 
States, it is not necessary to decide. That 
might perhaps justify the application of other 
principles. 

The argument, then, so far as it is bottomed 
upon the ground, that the defendant would 
have been liable to the United States for the 
duties, if they had remained unpaid, cannot 
be supported. I agree, that the importer is 
liable for the duties to the United States; but 
I cannot agree, that the Messrs. Lewis were 
not, in the sense of the act of congress, im- 
porters, and personally and exclusively liable 
as consignees for the duties. But if it were 
otherwise, it would by no means follow, that 
because the defendant might be personally lia- 
ble for the duties to the United States, there- 
fore the plaintiff, having paid them, is entitled 
to recover the amount from the defendant. 
To justify such a conclusion there must be 
some privity established between the parties. 
If the plaintiff had paid the duties, or had be- 
come surety on the custom-house bond, at the 
request of the defendant, that might have 
raised an implied obligation on his part to in- 
demnify the plaintiff- But the facts of the 
present ease raise no such presumption. The 
goods vere consigned to the Messrs. Lewis; 
and were entered by them, as consignees, at 
the custom-house, in the manner authoxized and 
prescribed by law. One of the firm gave his 
bond for the duties, and the plaintiff became 
surety on that bond, at the request of the 
principal in the bond, without any notice to, 
or any request of the defendant. The plain- 
tiff then became surety, not for the defend- 
ant, but for the principal in the bond. When 



s See Act 1799, c. 128, §§ 32, 36, 62. See, 
also. Attorney General v. Weeks, Bunb. 223, 
224. 
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it was paid it was money paid for tlie proper 
debt of the same part5^ It was in no jnst 
sense money paid for the defendant, because 
he was not a debtor upon the bond, to which 
tlie obligation of suretyship attached. He 
might be beneficially interested in the pay- 
ment; but that is not sutRcient to create a 
legal obligation to pay it. It makes no diflfer- 
ence, that the goods were shipped on account 
and risk of the defendant, and so appeared 
upon the bill of lading and invoice produced 
at the custom-house. That did not, as be- 
tween the parties to the custom-house bond, 
make the bond less the proper debt of the con- 
signee. The consignee was still by law re- 
quired to give the bond, and contract a per- 
sonal obligation to pay the duties; and the 
surety was his security for the payment of the 
same. There was no privity between hin^ 
and the defendant in respect to that obligation. 
It is common learning, tliat, if A owe a debt 
to B, G cannot, by paying it without A's re- 
quest or co-operation, create an obligation on 
the part of A to repay it to him. And if O 
becomes surety for D, for the proper debt of 
A, C cannot, by the mere discharge of the 
debt, entitle himself to recover over against A. 
The reason, in both cases, is the same. Thei-e 
is no privity between the parties. Neither of 
these cases is so strong, in point of law, for 
the defendant, as the present case; for here, 
the consignees were primarily bound, as con- 
signees, to give the bond, and pay the duties, 
as a personal debt, to the government, who- 
ever might be ultimately Interested to them. 

This is the view of the case, which I should 
be disposed to take upon principle. But there 
are authorities directly in point. In Tom v. 
Goodrich, 2 Johns. 213, the goods were im- 
ported by a co-partnership at New York; one 
of the partners gave bonds at the custom- 
house, with the plaintiQ! as liis surety; the 
surety paid the bonds, and now brought his 
suit to recover the amount against the surviv- 
ing partners. Some objections arose from the 
form of the declaration. But the court decid- 
ed against the recovery, mainly upon the 
ground, that the debt, for which the plaintiff 
became surety, was the debt of the partner 
only, who gave the bond, and that a promise 
to indemnify, and to refund upon payment of 
the money, ought to be implied only against 
the paitner giving the bond. Mr. Justice 
Tompkins there said, (and in that opinion my 
Brother Thompson concurred,) that the law 
does not imply a promise by all persons, who 
may be benefited in consequence of payment 
by a surety, but only by the person, whose 
debt is thereby discharged. Mr. Chief Jus- 
tice Kent added, that it would be refining up- 
on the doctrine of implied assumpsits, and go- 
ing beyond every case, to consider the surety 
in a bond, as having by that act a remedy at 
law against other persons, for whom the prin- 
cipal in the bond may have acted as trustee. 



That case was stronger than the present; for 
there the co-partnership were said to be the 
importers, though it does not appear, from the 
facts of the ease, who were the consignees. I 
do not meddle with another proposition, stat- 
ed in that case, that the receiving of the bond 
of one partner, for a debt of the firm, extin- 
guished the debt of the United States against 
all the others. Upon that I beg to reserve any 
opinion until it arises directly in judgment.^ 
But I entirely concur in the general docti-ine 
above stated. And it was confirmed by the 
court in the most ample manner in the case 
subsequent of Sluby v, Ohamplin, 4 Johns. 
461. There, the supercargo had given bonds 
at the custom-house, (being, I presume, con- 
signee,) and the surety paid the money; and 
it was held, that his remedy was against the 
supercargo only, and not against the ownei" 
of the cargo- 

Tliere is another tagredient in this case, 
which would be decisive against the plaintiff; 
though I am disposed rather to settle the case 
upon the general principle already stated. It 
is this, that the Messrs. Lewis originally guar- 
antied the debt, if the rum was sold (as it in 
fact was) upon credit. This they did before 
giving bonds at the custom-house. They ac- 
cordingly, in their account current, treated the 
duties as a personal debt of their own, and 
charged the amount against the defendant, as 
a part payment of the net proceeds of the 
mm. At all events, they had a lien upon the 
goods and their proceeds for the amount; and 
having guarantied the payment, as between 
them and the defendant, the case is to b? con- 
sidered in the same way, as if they had ac- 
tually received the proceeds before their fail- 
ure. Under such circumstances, it is » clear, 
that, if the Jlessrs. Lewis had actually paid 
the bonds, they could not x'ecover the amount 
from the defendant. If so, what ground is 
there to suggest, that the surety stands upon a 
better right as against the defendant? If the 
Messrs. Lewis, as between themselves and the 
defendant, made the duties their own debt, so 
as to be entitled to no recourse over against 
him, how can a surety upon their bond for 
that debt say, that it is still a subsisting debt 
in his favour? If extinguished between the 
consignees and the defendant, how can it be 
revived as to the suretj-? If the defendant 
had paid the amount to the consignees before 
the bond became due, where would there be 
any equity or law to support the claim of the 
surety? But I wish to have it considered, 
that I put the decision upon the general princi- 
ple, independent of the special circumstance 
of the guarantee. Upon the whole, my opin- 
ion is, that the defendant is, upon the facts, 
entitled to judgment in his favour. 

4 See U. S. V. Lyman [Case No. 15.047]: At- 
torney General v. Stranyforth, Bunb. 97; U. S. 
V. Astlev [Case No. 14,472]; Bs parte Hunter, 
1 Atk. 223, 227. 
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KNOX et al. v. GREAT WESTERN QXJIOK- 

SILVER MIN. GO. 

[3 Sawy. 422.] i 

Circuit Court, D. California. Sept. 6, 1875. 

Pleading at Law— Motios to Strike Out— 
What Matter sot Rbdusdakt. 

In a suit in equity brought for an account of 
the gains and profits alleged to have accrued from 
making and using certain iuTcntions patented, and 
for an injunction against further infringement, 
the court made an order staying all proceedings 
in the suit until the plaintifEs could bring an ac- 
tion at law to determine their legal rights to the 
alleged invention: Held, that reference to the 
suit and order of the court in the complaint in 
the action at law to show the limited purpose of 
the action, is not irrelevant or redundant. 

[Cited in Knox v. Great Western Quicksilver 
Min. Co., Case No. 7,907; Blake v. Green- 
wood Cemetery, 16 Fed. 679.] 

Motion [by defendant] in an action at law 
upon a patent [No. 104,323, granted June 14, 
1870], to strike out from the complaint as 
immaterial the following allegations, to wit: 
"And plaintiffs [Richard F. Knox and Jo- 
seph Osborn] further say that, on the seventh 
day of June, A. D. 1875, upon a motion made 
to that effect by the said defendant, this 
honorable court made an order staying all 
proceedings in said suit in equity until the 
complainants should bring an action at law 
to determine their said rights. Plaintiffs 
aver that they do not wish to lose their 
right to enjoy the use of said inventions by 
the defendant, and therefore do not sue for 
damages in this action, but bring this action 
to detei-mine their rights and title to said in- 
ventions and improvements, and leave the 
question as to the relief to which they may 
be entitled against the defendant for in- 
fringements of said patents, to be deter- 
mined in said suit in equity." 

M. A. Wheaton, for plaintiffs. 
W. W. Crane, for defendant. 

FIELD, Circuit Justice. The defendant 
moves to strike out of the complaint as ir- 
relevant and redundant all that part which 
refers to the suit in equity between 'the same 
parties in relation to the patent and its in- 
fringement, which is the subject of the pres- 
ent action. That suit was brought for an 
account of the gains and profits alleged to 
have accmed from making and using the 
inventions patented, and for an injunction 
against further infringement After the de- 
fendant had appeared and answered, and on 
its motion, the court made an order staying 
all proceedings in the suit until the plaintiffs 
could bring an action at law to determine 
their legal right to the alleged inventions. 
The present action was accordingly brought 

In the complaint filed no damages for the 
alleged infringement of the patent rights of 
the plaintiff are asked, and the suit in equity 

1 [Reported by L S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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and the order of the court are referred to in 
explanation of this fact, to show that the 
action was instituted for the special and 
limited purpose mentioned. In this view, 
the matter which the defendant moves to 
have stricken out of the complaint is not ir- 
relevant nor redundant. It shows the rela- 
tion of the action at law to the suit in equity 
and will prevent any judgment recovered 
from operating as a bar to an accounting in 
that suit should the case presented authorize 
that proceeding. 

If the case as stated in the bill does not 
authorize a court of chancery to decree an 
accounting or grant an injunction, as con- 
tended by counsel, upon the authority of 
Sanders v. Logan [Case No. 12,295], the de- 
fendant must urge his objection on that 
ground in that suit. The sufficiency of the 
facts there alleged cannot be. considered on 
this application. 

Motion denied. 

[For other cases involving this patent, see 
Knox V. Great Western Quicksilver Min. Co., 
Case No. 7,907; Knox v. Great Western Quick- 
silver Min. Co., 4 Fed. 809; Knox v. New Idria 
Min. Co., Id. 813.] 

[NOTE. This case was afterwards tried by a 
jury, who found the patents held by plaintiffs to 
be valid, and the defendant's furnace to be an 
infringement. Judgment was entered for the 
plaintiff; writ of error was perfected by the de- 
fendants; and the case docketed in the supreme 
court October 7, 1878. On January 8, 1880. the 
case was dismipsea, with costs, by the supreme 
court, upon motion of counsel for plaintiff in er- 
ror (defendant in lower court). There was no 
opinion filed, and the case is not reported. The 
validity of the complainants' patents and their in- 
fringement having been established, the complain- 
ants applied for their injunction and accounting 
in the equity case, which had been stayed until 
the determination of the case above. An account 
Tt-as ordered to he taken by a master, and tlie 
case was afterwards heard by the chancery court, 
upon exceptions to the master's report. _^rhe ex- 
ceptions were overruled. Case No. 7,907.] 
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KNOX et al. v. GREAT WESTERN QUICK- 
SILVER ailN. 00. 

[6 Sawy. 430; 4 Ban. & A. 25; 14 O. G. 897; 
7 Reporter, 325.] i 

Circuit Court, D. California. Nov. 18, 1878. 

Patests — Ore Roasting Furxaoe — Ivfrinqe- 
MENT — Measure of Damages — Estimat- 
ing Profits. 

1. In a suit in equity for the infringement of a 
patent, the complainants may recover the full 
amount of profits made- by the defendant by the 
use of the patented invention, without being lim- 
ited to the license fee or royalty established for 
such use. 

2. Although an established royalty may be the 
measure of damages, it constitutes no element 
affecting the profits derived by the defendant 
from the use of the invention, unless it is paid, 

1 [Reported by L. S. B. Sawyer, Esq.; reprint- 
ed in 4 Ban. & A. 25; and here republished by 
permission. 7 Reporter, 325, contams only a par- 
tial report.] 
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iu which case there is no occasion for an ac- 
counting. 

3. In estimating profits, it is not the profits of 
the business, as a business, that is to be consid- 
ered, but the value of the advantages derived by 
the infringer from the use of the invention over 
what he would have derived from the use of oth- 
er machines, then known and open to the public. 

4. An aeeoxmting should extend down to the 
time of taking the account, and should cover all 
infringing machines constructed and used by the 
defendant, after the commencement of the suit, 
as well as those which were previously construct- 
ed or used by him. 

[Cited in Edison Electric Light Co. v. AVesting- 
house Electric & Manuf'g Co., 54 Fed. 505.] 

5. A comparison of the patented machine with 
others, for the purpose of determining its advan- 
tages over them, in estimating profits, can only be 
made with machines both known and open to 
public use at the time of the infringement, and 
not with machines subsequently invented or 
constructed. 

6. A diange in the location of one of the ele- 
ments of a patented combination, will not evade 
the charge of infringement, where all of the parts 
operate in substantially the same way and pro- 
duce the same result. 

[Cited in Consolidated Roller-Mill Co. v. 
Coombs, 39 Fed. 34.] 

[This was a suit in equity "by Richard P. 
Knox and Joseph Ostiom against the Great 
Western Quicksilver Mining Company for in- 
fringement of patent No. 104,323, for an im- 
provement in ore roasting furnaces. The suit 
■was brought in 1874. Upon the application of 
defendant, the proceedings -were stayed, and 
the complainants required to bring their ac- 
tion at law to establish their rights under 
their patents, "which was accordingly done. 
A motion was made by the defendant in the 
law case to strike out certain parts of the 
complaint, which was denied. Case No. 7,- 
90U. The case at law was then tried by a 
jury, who found the plaintiffs' patent valid, 
and also the defendant's furnace to be an in- 
fringement Judgment was entered therefore 
for the plaintiffs, who then came into chan- 
cery, and applied for their injunction and ac- 
counting in the original equity case, which 
had been stayed. An account was ordered to 
be taken by the master, and the case is now 
heard upon exceptions to the master's report] 

M. A. Wheaton, for complainants. 

Estee & Boalt, Cope & Boyd, and Garber & 
Thornton, for defendant 

SAWYER, Circuit Judge. To discuss all 
that is said by counsel in support of the ex- 
ceptions to the master's report, would be to 
re-examine the questions tried and determin- 
ed in uae action at law now in the supreme 
court on writ of error, and again considered 
on the original hearing of this case. 

1. It is earnestly urged that the master 
adopted an erroneous principle in estimating 
the profits which the complainant is entitled 
to recover. That, it being shown that com- 
plainant had established a royalty of $6,000 
for each furnace of twenty tons capacity for 
the use of his invention, the amount of the 
royalty is the utmost limit of the amount he 



is entitled to recover in equity, as well as at 
law. But the statute and the rule establish- 
ed by the decisions of the supreme court are 
otherwise. The statute provides that, "upon 
a decree being rendered in any such case for 
an infringement, the complainant shall be en- 
titled to recover, in addition to the profits to 
be accounted for by the defendant, the dam- 
ages the complainant has sustained." Rev. 
St. § 4,921. This is an express statutoiy rec- 
ognition of the difCerent measures of recov- 
ery in suits in equity and actions at law; and 
it not only expressly authorizes the recoveiy 
in equity of the profits resulting from the use 
of the invention, but, in addition thereto, the 
damages which the complainant would be en- 
titled to recover at law; and the latter, m 
the discretion of the court, may also be 
trebled. The established royalty might be the 
measure of the mere damages, but it consti- 
tutes no element affecting the profits derived 
by the defendant from the use of the inven- 
tion unless it is paid, and, if paid, there 
would be no occasion for an account. In 
Packet Co. v. Sickles, the supreme court rec- 
ognizes the right to recover profits made by 
the use of the invention, where it is said that 
"the rule in suits of equity, of ascertaining 
by a reference to a master the profits which 
the defendant has made by the use of the 
plaintiff's invention," stands upon the prin- 
ciple "of converting the infringer into a ti-us- 
tee for the patentee as regards the profits 
thus made." 19 Wall. [S6 U. S.] <317. See, 
also, Burden v. Denig, 92 U. S. 720; Cowing 
V. Rumsey [Case No. 3,296]; Vaughan v. 
Central Pae. R. Co. [Id. 16,897]. In Mowry v. 
Whitney, 14 Wall. [81 U. S.] 651, the court 
say upon this subject: 

"The question to be determined in this case 
is, what advantage did the defendant derive 
from using the complainant's invention over 
what he had in using other processes then 
open to the public and adequate to enable 
him to obtain an equally beneficial result. 
The fruits of that advantage are his profits. 
They are all the benefits he derived from the 
existence of the Whitney invention. * * * 
The inquiry then is, what was the advantage 
in cost, in skill required, in convenience of 
operation, or marketability, in bringing car- 
wheels by Whitney's process from the condi- 
tion in which they are when taken hot from 
the moulds, to a perfected state, over bring- 
ing them to the same state by those other 
processes, and thus rendering them equally fit 
for the same service. That advantage is the 
measure of profits." 

2. But it is urged that the evidence does 
not show that defendant made any profits, 
and that the master erred, in finding as prof- 
its, the difference in the cost of reduction of 
ores between the infringing furnace and other 
furnaces open to public use, when it does 
not appear that that amount of profits, or in- 
deed any profits, resulted from working the 
mine. The supreme court answei-s this ob- 
jection by saying, in substance, that it is not 
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tlie profits of the business as a business that 
is to tie considered, but the advantage de- 
rived to the infringer in the diminished cost, 
etc., of carrying on the business by the use 
of the invention. Thus, in Cawood Patent 
Case, 94 U. 8.710, the supreme court say up- 
on this point: "It has been argued that it 
would have been better for these defendants, 
if, instead of repairing the crushed and ex- 
foliated ends of the rails, they had cut oS the 
ends and relald the sound parts, or had caus- 
ed the rails to be re-rolled. Expei'ience, it is 
said, has proved that repairing worn-out ends 
of rails is not true economy, and hence it is 
inferred that defendants have derived no 
pi-ofits from the use of the plaintiff'^ inven- 
tion. The argument is plausible, but it is im- 
sound. Assuming that experience has demon- 
strated what is claimed, the defendants un- 
dertook to repair their hajured rails. They 
had the choice of repairing them on the com- 
mon anvil or on the complainants machine. 
By selecting the latter, they saved a large 
part of what they must have expended in the 
use of tlie forma-. To that extent they had a 
positive advantage, growing out of their in- 
vasion of the complainant's patent If their 
general business was unprofitable, it was the 
less so in consequence of their use of the 
plaintiff's propeity. They gained, therefore, 
to the extent that they saved themselves from 
loss. In settling an account between a pat- 
entee and an infringer of the patent, the 
question is, not what profits the latter has 
made in his business, or from his manner of 
conducting it, but what advantage has he de- 
rived from his use of the patented invention." 
And again, in the recent case of Mevs 
V. Conover [23 Lawy. Ed. U. S, Sup. Ct 
Hep. lOOS], the supreme court say; "The on- 
ly errors assigned in this case are to the 
confirmation of the master's report, and 
they relate to the ascertainment of the prof- 
its which the defendant had made by his 
unauthorized use of the plaintiff's invention. 
That the machine employed by the defend- 
ant in splitting wood was an infringement 
of the plaintifiE's patent is established by 
the decree which sent the case to the mas- 
ter, and no complaint is made of that, but it 
is contended that the master erred in report- 
ing 'there was saved to the defendant sev- 
enty-five cents per cord in the wood split by 
him and made into bundles.' In the ascer- 
tainment of profits made by an infringer of 
a patented invention, the rule is a plain one. 
The profits are not all he made in the busi- 
ness in which he used tlie invention, but they 
are the worth of the advantage he obtained by 
such use; or, in other words, they are the 
fruits of that advantage. Mowry v. Whitney. 
14 Wall. [SI U. S.] 651. We are not con- 
vinced that the rule declared in that case was 
not followed in this. The patented invention 
infringed by the defendant was a new and 
improved machine for splitting kindling- 
wood, and a distinguishing featm'e of it— 
perhaps the principal feature— was a device 
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for the automatic feeding of the wood to the 
reciprocating splitting knives or cutters, by 
a movable platform or apron carried forward 
by an endless chain. That device the defendant 
used, though it is said he used it in another 
machine, known as Green's. The evidence is 
full and uncontradicted that an advantage is 
gained in splitting kindling-wood by a ma- 
chine with that device of at least seventy-five 
cents a cord over splitting it by hand or with- 
out that device. It was in harmony with this 
evidence the master reported and the court 
decreed. It is urged, however, that the Green 
machine, in which the defendant used the 
plamtifE's invention, was old and defective, 
and that no profits were actually received 
from such an use. But if such be the fact, 
if the defendant was a loser by splitting 
wood with the Green machine, his loss was 
less to the extent of seventy-five cents on 
each cord split, than it would have been had 
he not used the patented invention. Such a 
result was equivalent to an equal gain, and 
it was rightly estimated as a part of the 
profits for which the infringer was responsi- 
ble." 

It can scarcely be supposed that the defend- 
ant in this case has gone on for more than 
three years at a loss, reducing ores to the ex- 
tent of about a hundred thousand tons, the re- 
duction of which required the erection and 
use of two new furnaces of the same kind, 
in the face of and pending this litigation, and 
at the risk of being mulcted in large dam- 
ages if finally unsuccessful in the litigation. 
But, however this may be, the cases cited au- 
thoritatively dispose of this exception and 
foreclose fmther discussion upon the point 
in this court 

3. Another exception is, that the master 
should have limited his accounting to the one 
furnace which had been constructed prior to 
the commencement of this suit, and not ex- 
tended it to the two furnaces erected and sued 
at the same mine pending the suit; that, as 
to the latter, the causes of action had not 
arisen, and they are not involved in this ac- 
counting. The suit is for an infringement of 
complainant's patent by the use of his inven- 
tion. It is not a matter of any moment by 
what particular machine defendant accom- 
plished the infringement He was infringing 
at the commencement of the suit, which is to 
obtain an account of the profits resulting from 
the infi-ingement and an injimction against 
further infringement 

Defendant continued the infringement by 
using the same furnace then in use, and by 
constructing and using others at the same 
mine. The profits resulting from the infringe- 
ment in the use of the invention are sought 
to be recovered. The supreme court have 
held that the accounting should be continued 
down to the time of taking the account; and 
if so, I see no reason why it should not cover 
the profits of the entire infringement by use 
of the invention, by whatever machine ef- 
fected, as well as the profits resulting from 
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the use of the particular macMne used at 
the time of the commencement of the suit. 
If the infringement is by the manufacture 
and sale of the invention, * the accounting 
must necessarily extend to all sales to the 
time of the accounting, or the accounting must 
stop at the commencement of the action; for 
the same machine cannot well be made and 
sold before the bringing of the suit, and again 
after its commencement I can perceive no 
reason for applying a different rule, in the 
case of the use of an invention, from that 
applicable to its manufacture and sale. Be- 
sides, an injimetion would certainly not be 
limited to the machine in use before, or at the 
time of, the institution of the suit I think 
the accounting properly embraced all the ma- 
chines containing the invention used by the 
defendant at its mine down to the time of 
the accounting. 

4. Assuming what is called the ''modified 
Green furnace"— the last one erected by de- 
fendant—not to be an infringement, it is 
claimed that this furnace was open to public 
use, and is equal to or better than complain- 
ants', and that the comparison for the purpose 
of ascertaining the profits should have been 
made with this furnace. But this furnace 
was not in existence during a large portion 
of the time covered by the accounting. If not 
an infringement it is the first fm-nace of the 
kind ever consti'ucted. It was built pending 
this suit, long after its commencement and 
long after the judgment at law, and, doubt- 
less, with the careful purpose of evading 
complainants' patent It is possible that 
somebody may yet invent a furnace far su- 
perior to any now in use. If such should be 
the ease before this accounting is finally set- 
tled, would it be pretended that the compari- 
son should be made with such furnace, be- 
cause, at the time of the infringement com- 
plained of, that furnace was not invented or 
patented, and, therefore, was open to pub- 
lic use, if the defendant or others had only 
known enough to make one of the kind? 
Such a claim would be simply preposterous. 
The comparison must be with machines at the 
time of the infringement, both known, and 
open to public use. 

5. Another exception is, to the allowance 
by the master, in the accounting, of the 
profits resulting from the use of the modi- 
fied Green furnace, which, it is claimed, is 
not an infringement of complainants' patent. 
This furnace was constructed April 10th, 
1877— after the trial and judgment in the ac- 
tion at law— and doubtless, as before re- 
marked, with a view to avoiding the future 
consequences of the judgment in that action. 
It is the only furnace, referred to by defend- 
ant's counsel, not before the jury on the 
trial of that action. As it was not passed 
upon by the jury, it Is necessary to inquire 
whether it is an infringement. 

The jury found the original Green furnace 
to be an infringement, and the verdict set- 
tles the point, as to that furnace, so long as 
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the judgment in the action at law stands. 
If the original Green furnace is an infringe- 
ment, no proposition can be plainer to my 
mind than that the modified Green furnace 
is equally so. The modification consists in so 
reducing the height of the furnace above the 
fire-places that the top will be at the proper 
distance above the fires for the exit-flues to 
admit of the fumes being maintained at a 
temperature sufficiently high to pass out be- 
fore condensation— that is to say, at the same 
or about the same height above the fires at 
which the exit-flues in the original Green 
furnace passed out at the side of the fur- 
nace—then inserting the exit-tubes in the 
centre hf the top, so that the fumes shall 
pass out at the top instead of the side, as in 
the original, there being two fire-places on 
each side of the modified furnace in the same 
positions as in the original. It is earnestly 
insisted hj defendant's counsel, that by this 
location and arrangement of the flues the 
heat from the fires is not drawn across the 
furnaces as in the complainants' and in the 
original Green furnace— one of the objects to 
be accomplished by locating the exit-flues in 
the side opposite the fire-places— and that, 
therefore, one important element in the com- 
plainants' combination and improvement is 
wanting. But it is perfectly plain to be 
seen that the heat is drawn across by this 
arrangement, substantially, and even pre- 
cisely, as in the original. The heat from the 
fire-places on one side is drawn to the centre, 
and from the opposite side to the same point, 
where the heat from the fires on the op- 
posite sides unites and passes out through 
the flues, the two operating together and 
drawing the heat entirely across the fur- 
nace, heating all the ore uniformly. Or, 
look at the modified furnace in another as- 
pect Pass a solid plane of the full width of 
the furnace down thi-ough the centre of the 
flues to the bottom of the furnace, leaving half 
of the flues on each side, and we have two 
furnaces placed back to back, each with fire- 
places on one side and exit-flues on the op- 
posite side, at the top, to be sure, but also in 
the side at the same height and in the same 
position as the original Green furnace; and 
in each furnace the heat is drawn entirely 
across and passes out at the opposite side at 
the same height and position as in the orig- 
inal Green furnace. Cut off the top of the 
original Green furnace at the exit-flues, and 
the exit-flues, without changing their posi- 
tion, will be at the top as well as in the sides 
opposite the fire-places, and will be in the 
same position as in the modified Green fur- 
nace, divided into two, as suggested. In 
this aspect there is, in fact, no change in 
the location of the flues. It can make no 
difference that we do not, in fact, insert the 
partition and make two furnaces thereby, 
instead of one double furnace. It in no way 
affects the operation of drawing the heat 
across. The operation is precisely the same 
in both. In the language of the master, "it 
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has substantially the same comhination of 
the same parts, and the same numher of 
parts, all operating in substantially the same 
-way, and producing the same results, the 
only change being in the place of the outlet 
vapor-flue." In Adams v. Joliet Jlanuf'g 
Co. [Case No. 56] it is said by the court: 
"A change of location of a part, in a com- 
bination where there is no new function per- 
formed by the changed member in its new 
location, will not evade a patent." In this 
case the changed part— if, in the view sug- 
gested, there can be said to be a change- - 
performs no new function. It operates in 
precisely the same way and accomplishes 
the same result in the same mode in the 
combination. This exception must, there- 
fore, be overruled. If I am in error upon 
this point, the master has made a separate 
report as to the profits resulting from using 
the modified Green furnace, and the su- 
preme court will be able to correct the de- 
cree in this particular, if right in other re- 
spects. 

6. As to the other points of the master's 
report to which exceptions have been taken, 
I agree with the master. The Neate and 
Ludvhardt furnaces are the only ones, be- 
sides the Almaden furnace, to which testi- 
mony was, with any degree of definiteness, 
directed with reference to profits; and nei- 
ther of them was open to public use with- 
out payment of a royalty, as the evidence 
shows. But if the comparison is to be made 
with either of them, I do not think the re- 
sult would be more favorable to the defend- 
ant. There can be no doubt, from the evi- 
dence, that either the furnace of complain- 
ant, or either of the Green furnaces, is great- 
ly superior to either the Neate or Luck- 
hardt furnace. After a careful considera- 
tion of all the testimony, and especially if 
other elements of profits indicated by the 
evidence— such as more perfectly and uni- 
formly roasting the ores, the greater sav- 
ing of quicksilver, the diminished sickness 
of the workmen from salivation, and the 
like— be considered, as they should be, I do 
not think a dollar per ton by any means 
too high an estimate of the advantages de- 
rived from using either of the former over 
either of the latter. If there is any error, 
there seems an under rather than an over 
estimate of profits. One dollar per ton is 
not a vei-y large amount of profit in the re- 
duction of a single ton of ore. The reduc- 
tion in cost of so common and simple an 
operation as splitting a cord of kindling- 
wood by the patented machine, in one of the 
cases already cited, was nearly as much. 
The large amount, in the aggregate, results 
from the immense quantities of ore reduced 
during the more than three years, covered 
by the accounting, that have elapsed pend- 
ing this contest 

The aggregate amount may seem "crush- 
ing," as suggested by defendant's counsel, 
when compared with the §6,000 per twenty- 
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ton furnace royalty, for which the right to 
use the invention might have been pur- 
chased. But if so, this legitimate result, in 
case of final defeat, was one of the risks 
assumed by defendant when it elected to 
contest the complainant's right, rather than 
pay the royalty properly demanded, should 
the patent turn out to be valid, and to have 
been infringed. The defendant entered into 
the contest advisedly, well knowing the con- 
sequences of. defeat, for when the complain- 
ants elected an account in equity as their 
most advantageous remedy, the defendant 
drove them to an action at law, doubtless to- 
avoid the accounting and limit them to dam- 
ages; and, when the action at law was 
brought, again endeavored to confine com- 
plainants to mere damages by moving to 
strike from the complaint the part preserv- 
ing the right to an account in this suit after 
establishing their right at law, but the mo- 
tion was denied by Mr. Justice Field. Knox 
V. Great Western QuicksUver ilin. Co. [Case 
No. 7,908]. The defendant, therefore, can 
have no gi-ound of complaint on the score 
of the large amount recovered, provided it 
be fairly the result of the use of complain- 
ants' duly patented inventions. 

I am not satisfied from the large mass of 
evidence, which seems to cover the entire 
field of quicksilver mining and furnaces, 
that at the time of issuing the patents held 
by complainants it had been demonsti-ated 
by actual experiments that any furnace then 
known would profitably reduce quicksilver 
ores of the gi-ades now advantageously 
worked by complainants' and the Green fur- 
naces. It is apparent to me, from the evi- 
dence, that complainants' furnace was the 
first to practically and profitably reduce 
low-grade quicksilver-ores; and that these 
furnaces of complainants and defendant are 
still greatly superior to any others in use, 
and are capable of profitably reducing ores 
that cannot be worked with profit in other 
furnaces not embodying substantially the 
same elements and combinations. The Luck- 
hardt furnace is the one apparently most 
confidently relied on by the defendant as 
being practicable, and most nearly approach- 
ing in usefulness those used by complain- 
ants and defendant. Defendant erected and 
used for a time one of them at its mine, and, 
although its testimony is to the effect that 
it was a success, but of too small capacity, 
the significant fact remains that it was torn 
down, and, when demolished, defendant did 
not build another Luckhardt furnace of 
larger capacity, but did erect in its place a 
Green furnace, which was afterward fol- 
lowed by another, notwithstanding the pend- 
ing litigation and the risk of being called 
upon to account for a large amount of 
profits resulting from its use, in case of fail- 
ure to defeat the pending actions. 

Besides, other mine-owners pay the large 
royalty established by the complainants for 
the use of their inventions, which they 
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would not be likely to do if there were 
other furnaces equally good, or nearly so, 
open to public use or to be bad at a smaller 
royalty. These facts of themselves speak 
volumes in favor of the superiority of the 
furnaces of complainants, and those con- 
structed and used by defendant, over the 
Luckhardt or any other furnace. The testi- 
mony, all considered, leaves no doubt on my 
mind that the furnaces used by complain- 
ants and defendant, and those embodying 
the same elements and combinations and 
operating upon the same principles, are 
greatly superior to any others in use for re- 
ducing quicksilver ores. And it also seems 
clear to me that the Green furnace, and the 
modified Green furnace, embody the ele- 
ments and combinations found in complain- 
ants' furnace. 

This suit was commenced in October, IST-i. 
Upon the application of defendant, the pro- 
ceedings were stayed and the complainants 
I'equired to bring their action at law to es- 
tablish their rights under their patents, 
which was accordingly done. After a labor- 
ious trial the juiy, under instructions of the 
court as to the law applicable to the case, 
found the patents held by plaintiffs to be 
valid, and the Green furnace to be an in- 
fringement, the verdict being special upon 
each claim by itself. The verdict was set 
aside upon some of the subordinate claims, 
but confirmed by the court on the other and 
principal claims. Judgment was entered in 
February, 1876, and a writ of error to the 
supreme court perfected February 4th, 1878. 
The validity of the complainants' patents and 
their infringement having been established 
in the action at law, nothing was left to be 
done, except for complainants to apply for 
their injunction and accounting in the equity 
suit, which had in the meantime been 
stayed. The accounting resulted in the mas- 
ter's report now under consideration. If 
there is any error in these proceedings, in 
my judgment, it is not in the accounting, 
but it will be found in my construction of 
the patents in the action at law. Upon that 
point, as counsel were informed at the time, 
and again upon the decision of the motion 
for a new trial, my mind was not wholly 
free from doubt— not that a better furnace 
for reducing quicksilver-ores had been con- 
structed by complainants than was ever be- 
fore in use, but whether the claims in the 
patents were sufficient to secure the valu- 
able features combined in the furnace. De- 
fendants took their exceptions, and, a bill 
of exceptions having been duly settled, the 
construction adopted is now before the su- 
preme court for review. If the judgment 
in the action at law should be affirmed, I 
can perceive no error in the accounting. If 
reversed, of course, the basis of the account- 
ing will be withdrawn. I regret that the 
final decision of the action at law could not 
have been had before passing upon the mas- 
ter's report. 



Let the exceptions to the master's report 
be overruled, the report be confii-med, and 
a final decree entered for complainants in 
accordance therewith. 

[B^or other cases involvinpr this patent see 
note to Knox v. Great Western Quicksilver Min. 
Co., Case No. 7,906.] 
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Jdbisdictios— CiTizEjTS OF Sasie State — Acts 

OF Citizenship. 
[A resident of Pennsylvania cannot be sued in 
a federal court as a citizen of Maryland, although 
he may have temporarily resided in and exer- 
cised the rights of a citizen of Maryland until 
one year prior to the commencement of the suit] 

The defendant [James Greenleaf] filed the 
following plea in abatement: "The said 
James Greenleaf, who is impleaded by the 
addition and description of a citizen of the 
state of Maryland, by Jared IngersoU, his 
attorney, comes and defends the force and 
injury, &c. and says, that he, long before the 
arrest in the present action, and at the same 
time, as well as twelve months preceding 
the said arrest, and continually afterwai-ds, 
was, and yet is, a citizen of the state of 
Pennsylvania, having his pennanent domicil 
and residence in the said state, or disti-ict, 
of Pennsylvania, and not a citizen of the 
state of Maryland. And the said James 
Greenleaf, by his attorney aforesaid, further 
saith that according to the constitution and 
laws of the United States, a citizen of Penn- 
sylvania cannot be impleaded or compelled 
to answer, by another citizen of the same 
state, before the judges of the circuit court, 
but only in the courts of the state, having 
competent jurisdiction of the case. And this 
he is ready to verify: therefore he prays 
judgment, if he ought to be compelled to 
answer the said William to the said plea in 
court &c." 

The plaintiffs [Knox & Co.] filed a replica- 
tion, averring that the defendant was a citi- 
zen of Maryland; and issue being thereup- 
on joined, the question was tried before 
GRIFFITH, Circuit Judge, and BASSETT, 
Circuit Judge, the Chief Judge declining, on 
account of a family connexion with the de- 
fendant, to take a judicial part in the cause. 

Upon the evidence, it appeared, that the 
defendant was a native of Massachusetts; 
that he came to Philadelphia in 1796, and 
purchased a valuable house in Ohesnut- 
street, in which he lived, until his pecuniai-y 
embarrassments and consequent imprison- 
ment occurred in 1798; that his clerks and 
servants continued afterwards to live there, 
until the house was sold to Mr. Tilghman; 
that being discharged by the Pennsylvania 
insolvent acts in March, 1798, he went to the 
southward, and returned to Philadelphia be- 
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fore the yellow fever of 179S Iiad subsided; 
tbat between the 5th of November, 1T9S, 
and the 20th of January, 1799, he applied to 
the legislature of Maryland, styling himself 
of that state, for the benefit of an insolvent 
act, in the nature of the bankrupt laws; 
that, on the 10th of JanuaiT, 1799, an act 
was passed accordingly, in which he was 
described as "of Prince George county," and 
by which it was provided, that the chancel- 
lor, before granting the benefit of the act, 
should be satisfied, by competent testimony, 
that the defendant was, at the time of pass- 
ing the act, "a citizen of the United States, 
and of this state;" that the defendant was 
discharged under this act, on the 30th of 
August, 1799; that he returned to Philadel- 
phia in February, ISOO; that he removed 
from Philadelphia to Northampton county, 
in June of the same year, has paid taxes 
there, and has never left the state since; 
and that he was arrested, in the present 
suit, on the 20th of February, 1801. The 
principal point discussed, upon these facts, 
■was, whether the defendant was a citizen of 
Pennsylvania, so as to exclude the jurisdic- 
tion of the federal court, the plaintiffs being 
themselves citizens of that state ?i 

[This case was tried in May, ISOl, upon a 
motion to discharge the defendant from ar- 
rest upon common bail. The court here in- 
timated that he should be considered a citi- 
zen of Pennsylvania, but declined to dis- 
charge him, upon the ground that it was not 
proper to try the main point at issue in this 
collateral proceeding. Case No. 7,909.] 

For plaintifTs, it was contended, by Moy- 
lan, that the defendant could only be re- 
garded as an inhabitant, not as a citizen, of 
Pennsylvania; that he had represented and 
proved himself to be a citizen of Maryland, 
in August, 1799, or he could not have en- 
joyed the benefit of the act of that state; 
and that he had not, upon the most liberal 
calculation of time, resided in Pennsylvania 
long enough to acquire the rights of perma- 
nent citizenship, upon the principle of the 
constitution, 1 Story's Laws, p. 57, § 11 [1 
Stat. 78]; Const. Pa. art 3, § 1. 

For the defendant, it was contended, by 
Ingersoll and Dallas, that a citizen of one 
state, was, constitutionally, entitled to be 
a citizen of every state; that the acts of 
congress prescribe a mode for naturalizing 
aliens, but none for communicating the mu- 
nicipal rights of citizenship, to a citizen 
removing from one state to another; that as 
to the naturalization of aliens, Pennsylva- 
nia leaves the subject to the act of eon- 

1 This action was brought against Mr. Green- 
leaf, as indorser of notes issued by jNIorris and 
Nicholson, which he had pledged as security 
for his own notes, given to the plaintiff. His 
own notes were due before he was discbarged, 
under the insolvent act; but the notes, of 
which he was indorser, became due afterwards. 
This afforded matter for argument, but did 
not appear to enter into the decision of the 
court. The plaintiff's counsel cited 4 Term 
R. 714. 
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gress; and for the exercise and enjoyment 
of every right of citizenship, her constitu- 
tion only stipulates, that the party shall be 
a citizen, shall have resided for a specified 
time, and shall have paid taxes; that the 
three requisites must be complied with, in 
the case of a native, as well as of an adopt- 
ed, citizen, for the purposes contemplated; 
that, being a citizen, absence from the state 
does not disfranchise, except as to the right 
of electing and being elected, which de- 
pends on residence, as well as citizenship; 
that a citizen of Slassachusetts coming in- 
to Pennsylvania, with a view to settle, ac- 
quiring real estate, and paying taxes, is a 
Citizen of Pennsylvania, to every purpose, 
but that, of electing, or being elected, with- 
in the respective periods prescribed by the 
constitution; and that the laws of Mary- 
land communicate, instanter, the rights of 
municipal citizenship, to a citizen going 
thither, from another state, without impair- 
ing the permanent domiciliated citizenship, 
to which he is entitled in his own state. 
Const U. S. art 4, § 1; U. S. v. Yillato 
[Case No. 16,622]; Const Pa. art. 1, §§ 3, 8; 
Id ai-t 2, §§ 4, 8; Id. art 3, § 1; Id. art. 
6, § 1; Id. art. 9, §§ 20, 21; 4 State Laws, p. 
332, § 1; [Barnet's Case] 1 Dall. [1 tJ. S.] 
152; Taylor v. Knox, Id. 158, 241; Laws 
Md. July, 1779, c. G; Laws Md. Nov., 1789, c. 
24; Laws Md. Nov., 1792, c. 14; Laws Md. 
Nov., 1793, e. 26. 

THE COURT were clearly of opinion, that 
the defendant was entitled to be considered 
as a citizen of Pennsylvania; and the jury 
found a verdict accordingly. Verdict for 
defendant 
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KNOX et al. v. GREENLBAF. 

nVall. Sr. 108.]! 

Circuit Court D. Pennsylvania. May 23, 1801. 

Bail — Civil Case— Cosimon Bail — Co-Citizexs — 
Discharge in Baskruptcy — Contixgext Debt 
— DoDBTS UPON' Motion to Discharge — Plea 
IN Abatement. 

1. Upon a motion to discharge upon common 
bail, the court will not decide whether the plain- 
tiff and defendant be co-citizens, if the question 
be attended with doubts of law or fact, but will 
put the defendant, to his plea in abatement: nei- 
ther will they decide whether or not a discharge 
under the bankrupt law of Maryland will extin- 
guish a debt contracted in Philadelphia; nor 
whether a future or contingent debt may be 
proved under an insolvency in Pennsylvania; but 
will leave the defendant to plead the matter spe- 
cially. 
[Cited in Parlchurst v. Kinsman, Case No. 10,- 
761.] 

[2. Cited in Crumbaugh v. Kugler, 2 Ohio St. 
378, to the point that a banki-upt cannot make a 
gift of his property without a careful regard to 
his creditors' rights; and such gift is never upheld 
unless sufiicient property is retained to pay all of 
the donor's debts.] 

This was a motion to discharge the de- 
fendant [James Greenleaf] on common bail, 

1 [Reported by John B. "Wallace, Esq.] 
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on the following case: The defendant had 
been arrested at the suit of the plaintifEs 
[Knox & Co.], on the 29th of January, 1801, 
as a citizen of Marjiand, to recover from 
him, as endorser, the amount of an inlaid 
bill drawn in May, 1796, by Nicholson, of 
Philadelphia, on Jlorris, of the same place, 
in favor of the defendant, and by him en- 
dorsed, after acceptance, to the plaintifEs, 
citizens of Pennsylvania. The bill was pay- 
able in three years, and falling due in May, 
1799, was protested for non-payment. The 
drawer, acceptor, and indorsee, were citi- 
zens of Philadelphia; but the defendant, at 
the time of negotiating the bill, in May, 
1700, was a native and citizen of Massa- 
chusetts. On the affidavit of the defendant, 
it appeared that in the autumn of 1796, he 
became a taxable householder and inhab- 
itant of the city of Philadelphia, having pre- 
viously purchased a house for the purpose, 
furnished the same, and removed his family 
thereto, consisting of counting-house clerks, 
servants, &c: that since then, except wheu 
actually journeying, his absences from the 
state of Pennsylvania had not altogether 
exceeded five months: that in the month of 
Jlarch, 1798, he was discharged from im- 
prisonment for his debts, under the insol- 
vent law of Pennsylvania; since "which pe- 
riod, he had passed but a few weeks out of 
Pennsylvania: that in August, 1798, while 
on a journey in Maryland, he was there ar- 
rested for a debt contracted previously to 
his discharge in Pennsylvania, and was 
forced to give special bail to the action: 
that to avoid imprisonment there, he applied 
to the legislature of Mai-j-land for relief, and 
was included in an act passed for that pur- 
pose, in the winter following: that after the 
arrest in Maryland, he returned to Pennsyl- 
vania, and remained there until the month 
of December, 1798, when he went to ilary- 
land to attend the legislature; and that 
since the 5th day of February, 1800, he had 
Hot been for a moment out of the state of 
Pennsylvania: that from May, in that year 
(ISOO), he had resided with his family as a 
taxable householder in Northampton county, 
and as such, had regularly paid taxes and 
assessments of various kinds, in common 
with other citizens of the state. By the 
proper certificate it appeared, that on the 
IGth March, 1798, the defendant applied to 
the supreme court of Pennsylvania, stating 
his imprisonment on execution for debt, his 
insolvency, &c. ; and that on the 30th of the 
same month, he was discharged by the 
court from imprisonment of his person, on 
account of the debts due to his creditors 
who had notice of the application, which no- 
tice the plaintiff receivea. And by the prop- 
er exemplification, it appeared, that on the 
10th January, 1799, the legislature of Main- 
land passed an act, whereby (reciting an ap- 
plication from James Greenleaf, of Prince 
George county, in the same state, and sun- 
dry other persons, stating their misfortunes. 



&c.,) it was enacted, that each of the debt- 
ors might apply to the chancellor in writing, 
and on offering to deliver up all his prop- 
erty for the use of his creditors, together 
with a list, &c., the chancellor should pro- 
ceed, &c. The act provides, however, that 
no person should be entitled to the benefit 
of it, unless the chancellor should be satis- 
fied, by competent testimony, that "he is, 
and at the time of passiug the act, was a citi- 
zen of the United States and of that state." 
It appeared that the defendant, having com- 
plied with the terms of the act, obtained his 
certificate and discharge on the 30th August, 
1799. No special notice was given to the 
plaintiffs of the proceeding under the dis- 
charge in Maryland, though public notice was 
inserted in the Maryland gazettes. 

On this state of the case, Ingersoll and Dal- 
las made four points, on each of which thoy 
contended that the defendant was entitled to 
be discharged on a common appearance. 

1. They urged that upon the affidavit and 
evidence, Mr. Greenleaf, at the time of the 
action brought, to wit, on the 29th January, 
1801, was a citizen of Pennsylvania, and be- 
ing a co-citizen of the plaintiffs, this court 
had not jurisdiction. They said, that neither 
by the constitution of the United States, nor 
by the constitutions of the different states, 
(certainly not of Pennsylvania,) was it de- 
fined how a native and citizen of one state 
(of Massachusetts, for instance,) should be- 
come the citizen of another state. Each con- 
stitution speaks of citizenship as a presup- 
posed condition in the state: thus, by the 4th 
article and 2d section of the constitution of 
the United States, it is provided, that "the 
citizens of each state, shall be entitled to all 
privileges and immunities of citizens in the 
several states." By the 1st article of the 
constitution of Pennsylvania, section 3, it is 
said: "No person shall be a representative, 
unless he has been a citizen and inhabitant 
of the state three years." So for a senator, 
four years. The governor shall have been a 
citizen and inhabitant seven j-ears. So, by 
section 8, art. 3, no person shall be appointed 
to an office, unless a citizen, &c. So in va- 
rious other parts of the constitution, "citi- 
zens" are spoken of; but no article of the 
constitution, nor act of the legislature, pre- 
scribes the requisite qualifications to the 
character of a citizen. The constitution and 
the law, in some instances, prescribes a cer- 
tain residence to entitle persons to vote, or 
elect, or be elected. Thus by 4 State Laws, 
p. 332, § 1, "No person shall vote but citizeus 
of the state who are twenty-one years of age 
and resident," &c. But these restrictions 
have no relation to the citizen; they ahridge 
or regulate his conduct with reference to par- 
ticular subjects of political right; but who is, 
or who is not a citizen, is to be deduced from 
the law of the land. Natives are citizens of 
the state where born; so are naturalized for- 
eigners in the state where adopted. But is 
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it necessary that a native or naturaiized citi- 
zen of one state, coming into another state, 
should be naturalized in order to become a 
citizen of that other state? Certainly not. 
They contended that a citizen of any of the 
United States, removing into another with a 
view to a fixed residence, and being domi- 
ciliated there, was ipso facto, a citizen of 
that state to every purpose, subject only to 
the same restiictions as to residence and oth- 
er qualifications to elect or be elected, as 
were prescribed to the citizens of the same 
state. Inhabiting in a state made a citizen 
of the state. This, they argued, was the re- 
ceived notion in Pennsylvania, in their con- 
'struction of the acts relative to domestic and 
foreign attachments; it had always been 
held that one who had come into the state 
and talien up a fixed residence, could not be 
proceeded against by foreign attachment. 
[Earners Case] 1 Dall. [1 U. S.] 152; [Taylor 
V. Knox] Id. 158; [Penman v. Wayne] Id. 
241-243, 348; [Millar v. Hall] Id. 229. 

Ingersoll at another time, cited the follow- 
ing authorities: 3 Bl. Comm. 362; 2 Inst. 
702; 2 Laws U. S. p. 92, § 1; 2 State Laws, 
p. 394, § 1; Prov. Laws, 45. 

2d, They made it a point that at the time 
of drawing and endorsing the bill in ques- 
tion, to wit, in May, 1796, the parties being 
all citizens of Pennsylvania; then, as the de- 
fendant, the payee of the bill, could not have 
prosecuted the acceptor or drawer in this 
court, no indorsee of the defendant can sue 
him, though a citizen of another state when 
the action brought. On this point they cited 
the act of congress, passed September 24, 
1789, § 11 [1 Stat 78]. 

3d. That the defendant's discharge on the 
16th March, 1798, under the insolvent law of 
Pennsylvania, with personal notice to the 
plaintiffs, and all the parties being inhabit- 
ants of the same place, the debt too being 
contracted there, must exempt his person 
from imprisonment in case of the final recov- 
ery of the debt, and of course, that common 
bail only could be demanded. 

4th. They contended that the defendant, 
considered either as a resident pro tempore, 
or as a citizen of Slaiyland, having by vir- 
tue of a law of that state passed on the 10th 
Januaiy, 1799, and a certificate under it of 
August, 1799, been discharged from all debts 
due antecedent to the date of his deed of 
trust, under that act, for the benefit of his 
creditoi-s, is, by that law and certificate, dis- 
charged from the debt in question, except 
only as to property acquired by gift, &c. 
after the assignment. This, they stated, was 
the decided law, as established in the su- 
preme f;om*t of Pennsylvania, and so held 
after solemn argument and great considera- 
tion, in the case of Miller v. Hall [1 Dall. 
(1 TJ. S.) 229]. 

Moylan, contra, said on the first point, that 
he was not prepared to discuss the question 
of citizenship; he was however disposed to 
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acquiesce in the principles advanced by the 
opposite counsel that a citizen of one state 
became a citizen of another by a removal and 
inhabitancy. It was enough for him on this 
motion, to show a probable ground that the 
defendant was a citizen of Maryland at the 
time of the suit instituted, and not a co-citi- 
zen of the plaintiffs in Pennsylvania. The 
defendant's own law and certificate, obtained 
in aiaiyland in January and August, 1799, 
proved him a citizen of that state at that 
time; for in the act there is an express pro- 
viso, that no person shall have the benefit of 
it, unless he makes competent proof to the 
chancellor, that "he is, and, at the time of 
passing the act, was a citizen of the United 
States and of that state;" and he denied that 
since that time, the defendant had made out 
clear proof of his having become a citizen of 
Pennsyh'^ania. 

On the second point, he observed, that at 
the drawing of the bill in May, 1796, the 
payee, the present defendant, was not a citi- 
zen of Pennsylvania, but of Massachusetts. 
That as indorser, he did not become liable to 
pay until after the protest in May, 1799, and 
then, by his own showing, he was a citizen 
of aiaryland; so that the case was out of the 
act of congress. 

On the third groimd, he argued, that the 
debt in question was not due at the time of 
the liberation and certificate of the defendant, 
under the insolvent act of Pennsylvania, viz. 
in March, 1798; and that a contingent debt, 
as this was, could not be proved under the 
assignment: the discharge was in Jlay, 1798, 
the liability to pay not till May, 1799. 4 
Term E. 714. 

On the fourth point, as to the operation of 
the Maryland discharge, he admitted the law 
was settled in Pennsylvania as it had been 
laid down by the counsel against him; but 
insisted that the decision was erroneous, and 
ought not to be adopted but on more solemn 
argument on a proper plea. 

GRIFFITH, Circuit Judge (after stating 
the case ut supra). The first two grounds on 
which the motion goes, rest on the assump- 
tion that the defendant is not within the ju- 
risdiction of the court. If we discharge him 
on common bail for this, it must be on the 
precise question of jurisdiction; we must 
say that it appears to us he was a citizen of 
Pennsylvania on the 29th January, 1801, or, 
that this is a ease within the 11th section of 
the act of congress passed the 24th Septem- 
ber, 1789, which enacts, "that no district or 
circuit court shall have cognizance of any 
suit to recover the contents of any promis- 
sory note, or other chose in action, in favour 
of an assignee, unless a suit might have been 
prosecuted in such court to recover the eaidl 
contents, if no assignment had been made, 
except in cases of foreign bills of exchange." 

Pi'ima facie, the plaintiffs' right to bail 
must be admitted; no pretence of actual sat- 
isfaction is set up, and they hold the seeuri- 
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ties which are evidence of a subsisting debt 
An application for a discharge on the head 
of jurisdiction, presents no equity, no merits; 
to the purpose of this motion it admits the 
demand; but says, this court ought not to 
try it, or enforce payment. If we discharge 
the defendant on a common appearance, we 
do in effect decide the main question be- 
tA^'een the parties as to the remedy in this 
court, against the plaintiffs. Possibly, a 
plaintiff might be held to bail in a ease so 
plainly without the jurisdiction of the court, 
that we would decide on it in this collateral 
way, and free him from ai-rest upon the 
presumption that his plea in abatement, 
which would follow, must infallibly prevail. 
I say such a case might happen; as for in- 
stance, if it should be sworn that the plain- 
tiff and defendant were native citizens, and 
had always lived together in the city of 
Philadelphia: on such proof uncontradicted, 
the court might direct an exoneretur on the 
ground of a vexatious and oppressive arrest; 
they would not permit a plaintiff, on such a 
pretence, to imprison the defendant until a 
formal trial of the plea. But where the 
plaintiff has color for his suit in this court; 
where he controverts the very fact on which 
the defendant founds his claim to exemp- 
tion; where in his process, and on the mo- 
tion, he insists that the defendant is not a 
citizen of the same state; in such circum- 
stances, it would be too much for the court 
to decide upon its jurisdiction in this sum- 
mary way. It would be injurious to both 
parties, for us to pretend to try a question 
of this kind, depending partly on fact, and 
partly on law, on such an application. We 
must forestall the question. If we mistake 
by deciding against the plaintiff, he may 
afterwards, indeed, get a verdict on the plea 
in abatement; but then he has lost his se- 
curity, if the defendant's person should not 
be within the reach of our process. On the 
other hand, to decide against the defendant, 
would be to subject him to a premature deci- 
sion; and generally, this practice would be 
introductive of a double trial: first, on the 
motion for common bail, and then, on the 
plea. The point to be considered, then, on 
this head, is, whether the proof of co-citizen- 
ship is so clearly established, as to justify 
us in deciding in favor of it on motion. 

Mr. Greenleaf's counsel have argued, and 
very forcibly, that his inhabitancy in Penn- 
sylvania from the fall of 179G, and settled 
residence there, payment of taxes, &c. will 
constitute him a citizen of that state, and 
so a co-citizen with the plaintiffs. Their 
position is, that as neither the constitution 
of the United States, nor that of Pennsyl- 
vania, nor the laws of either, have defined 
the terms on which a citizen of one state 
may become the citizen of another, the only 
criterion is settled inhabitancy. Whenever a 
citizen of one state goes into another, and 
makes that other his home, or where he 
establishes his domieil, he is there, for the 



time being, a citizen of that state to which 
he goes, within the meaning of the constitu- 
tion of the United States (article 3, § 2), 
which gives jurisdiction to this court be- 
tween citizens of different states. This is 
certainly a constitutional question, and un- 
decided; and though at present, I do not 
see what other principle can be adopted, yet 
I am unwilling to act upon it, until brought 
before us in a more solemn way, by plea to 
the jurisdiction. 

It might be said, the plaintiffs by prosecut- 
ing him as a citizen of Maryland, admit the 
principle that inhabitancy gives a title to 
citizenship; and it is indeed true that he was 
resident in Maryland, only part of the 
months of August and December, 179S, and 
in January and August, 1799, about his bank- 
ruptcy. No admission, however, of the plain- 
tiffs, on a question of law, can have any 
weight. If he is a citizen of Massachusetts 
only, we must say so; and should it be so 
determined, I do not see but that the plain- 
tiffs' action may be sustained: their describ- 
ing the defendant as a citizen of Maryland, 
may be rejected, it being sufficient to main- 
tain the action, that he is a citizen of a state 
other than that where the plaintiffs are 
citizens. 

So much on the general question, as ar- 
gued by the defendant's counsel. But be- 
side this, the plaintiffs meet the defendant 
on his own principles, and contend that he 
was actually a citizen of Maryland, in Au- 
gust, 1799, as appears by his discharge un- 
der the bankrupt law there, which could not 
be withont proving himself to the chancellor 
a citizen of that state: that he must be 
taken, upon his own showing, to have be- 
come a citizen there in 1799, is veiy clear: 
whether he is yet so, or whether he belongs 
to Massachusetts, or by his former and sub- 
sequent residence in Pennsj'lvania, was a 
citizen of that state at his arrest, we can- 
not now determine. It is a question, to 
say no more of it, attended with some 
doubts both of law and fact, and therefore 
not fit to be decided on this motion. 

The defendant's case has been put on the 
11th sec. of the act of congress of the 24th 
September, 1789, and it is argued, that at the 
original drawing of the bill, and before the 
assignment, no action could have been main- 
tained in the federal court, by Greenleaf 
against the drawer or acceptor, he and they 
being citizens of Pennsylyania; and there- 
fore it is inferred that the endorsees can- 
not maintain an action against the endorsei", 
though of a different state at the time of 
the commencement of their suit. But it is 
evident that this involves the same 'general 
question, whether Greenleaf was a citizen 
of Pennsylvania at all. If he was not, then 
the argument from the act of congress wants 
the fact to bear it out. Again, it is evident, 
that at the drawing of the bill in May, 179G, 
the defendant was not a citizen of Pennsyl- 
vania; his residence in Philadelphia did not 
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commence until the fall of tliat year. But 
again, at what time is the relative citizen- 
ship of the parties to the bill to decide the 
jurisdiction? Certainly when the bill be- 
comes payable; when the drawer, or accept- 
or, or endorser may be sued. Now the de- 
fendant could not sue the acceptor or drawer 
in this case, until May, 1799. And where, 
upon his own showing, was he a citizen at 
that time? Most probably in Maryland. On 
this ground, then, the question is not so 
clear as to justify a decision against our cog- 
nizance of the cause, upon motion. 

In addition to these reasons I would ob- 
serve, that an exception to the jurisdiction, 
in its nature, is not entitled to particular fa- 
vour; and unless very clear indeed, there 
seems to be a propriety in putting the party 
to his plea, if he would oust the court of its 
cognizance of the cause. 

But another general ground is taken. It 
is urged that the discharge under the bank- 
rupt law of Maryland, in August, 1799; or 
that under the insolvent law of Pennsylva- 
nia, in March, 179S, should either of them 
exempt his person from arrest for antecedent 
debts. 

1. As to the Maryland bankruptcy, we are 
called upon, in this way, to say that the debt 
of a citizen of Pennsylvania, contracted at 
Philadelphia with the defendant, is extin- 
guished by a special act of the Maryland 
legislature, discharging the defendant on a 
sudden and summary process from his debts, 
without personal notice to the creditor. I 
am aware of the state decisions in Pennsyl- 
vania on this point, and of their high au- 
thority, and of the strong reasons in their 
favour. I have for myself, however, form- 
■ed no decisive opinion. None has been giv- 
en, that I know of, in any of the federal 
■courts which can serve as a precedent The 
plaintiffs insist to have the question deter- 
mined on plea, and that it may not be hur- 
ried to a premature decision. I do not pre- 
tend at this time to deliver any opinion: I 
really have none, and it would be injustice 
done to both parties, were we thus to antici- 
pate a very important and serious subject 
of consideration, on the right solution of 
which, much property and many people are 
deeply concerned. The defendant must there- 
fore plead this matter. 

2nd. As to the certificate under the Penn- 
sylvania insolvent law, in March, 1798, I 
should have no hesitation to discharge the 
defendant upon common bail on this ground, 
had the debt in question been due at the 
time of the assignment of his effects, and 
liberation from imprisonment. The certifi- 
cate is very special, and discharges the de- 
fendant from imprisonment "for his debts 
then due;" whereas the debt in question did 
not arise nor become due, until fifteen 
months after. The endorser was not liable, 
but in the events of due diligence by the 
plaintifCs, and non-payment by the acceptor 
of the bill. In answer to this, it has been 
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insisted, that under the act of February 14th, 
1729-30, on which the discharge is grounded, 
contingent debts are included, and that they 
might be proved under the assignment. This 
brings up a new and important question un- 
der that law: the bar allow it has received 
no decision: upon looking carefully through 
the act, I see enough in it to render it ques- 
tionable, whether this is a debt affected by 
that certificate. 

Upon the whole, I can see no clear and satis- 
factory ground on which to liberate the bail. 
There is the stronger reason for refusing 
the motion (was I any way doubtful) as his 
honor the chief judge, from circumstances, 
cannot act with us in this case; and Judge 
BASSET is absent, having had but a slight 
conversation with me on the subject after 
hearing the argument, but authorizing me to 
say, that under all the circumstances, he was 
not inclined to go so far in an opinion on any 
of the points, as to discharge the defendant 
from the arrest. 

As this was represented to be a question 
of considerable importance to the defend- 
ant, I have considered it as attentively as 
the hurry of the court and other business 
would permit, and for the satisfaction of the 
parties, have thought it proper to assign my 
reasons for directing that the defendant take 
nothing by his motion. 

TILGHJIAN, Chief Judge, being related to 
the defendant, declined sitting upon the ar- 
gument. 

[The case was afterwards tried by the circuit 
court upon a plea in abatement by the defendant, 
Greenleaf. The plea set up the claim of the 
defendant to be considered a citizen of Penn- 
sylvania. The court so instructed the jury, and 
a verdict was found accordingly. Case No. 7,- 
908.] 

Case ]Sro. 7,910. 

KNOX et al. v. LOWERBB et aL 

[1 Ban. & A. 589; 1 6 O. G. 802; Merw. Pat. 
Inv. 710.] 

Circuit Court, D. New Jersey. Dec. 8, 1874. 

Patents — Fluting Machine — Date of Inven- 
tion— E-easoxs FOR Delay in Filing— G-dakd- 
ING Knowledge from Public. 

1. The date of the invention in this case held to 
have been, when the patentee had a machine, 
embodying it, completed, and in operation, and 
actual use, although the use was private. 

2. Delay in filing an application is no ground 
for charging the inventor with abandonment, if 
he was residing in the Confederate States during 
the war, and guarded the invention with scrupu- 
lous care, and there is no evidence, that any 
knowledge or use of it, reached the public. 

3. Making the lower roll, in a fluting machine, 
adjustable,' is an infringement of a patent for 
making tiie upper roll adjustable, by similar 
means, and for the same purpose; and making 
the roll adjustable, by a rack and pinion, instead 
of a screw, is also an infringement. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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[This was a suit in equity brougM by Su- 
san R. Knox and others against Arthur H. 
Loweree and others for the alleged infringe- 
ment of certain patents.] 

J. J. Coombs and P. W. Leonard, for com- 
plainants. 
N. Perry, Jr., for defendants. 

NIXON, District Judge. The bill, filed in 
this case, charges the defendants with infring- 
ing four different patents, belonging to the 
complainants, to wit: 1. Patent [No. 53,633] 
issued to Susan R. Knox and W. D. Corrister, 
April 3, 1SG6, and reissued to Susan R. Knox, 
assignee, March 1, 1870, No. 3,861. 2. Patent 
[No. 59,913] issued to Susan R. Knox, Novem- 
ber 20, 1866, and reissued to her April 26, 
1870, No. 3,938. 3. Patent [No. 56,365] issued 
to Samuel G. Cabell, July 17, 1866, and re- 
issued to Flora B. Cabell, assignee, March 1, 
1870, No. 3,856. 4. Patent issued to Flora B. 
Cabell, assignee, November 10, 1868, No. 83,- 
924, and reissued to Flora B. Cabell and Susan 
R. Knox, assignees, November 28, 1871, No. 
4,653. 

The defendants, in their answer, deny the 
validity of these i)atents, on various grounds. 
They allege, that the complainants were not 
the original and fii"st inventors of the said in- 
ventions, or of any material or essential parts 
thereof; that there was a prior knowledge, 
use and public sale, in many parts of the Unit- 
ed States, of machines embodying all the prin- 
ciples and combinations claimed as new by 
the complainants; that the inventions had been 
mentioned and described in certain printed 
piiblications; that there had been an abandon- 
ment by the inventor to the public; and that 
there had been no infringement by the defend- 
ants of the rights and privileges, alleged in 
the bill to be secured to the complainants, by 
their several letters patent. 

On the argument, the court understood the 
counsel for complainants to waive all claim 
to recover damages, in this suit, for infringe- 
ment of the two patents first above stated and 
described. We have, then, left for considera- 
tion, the question of the validity of the third 
and fourth reissued patents, and whether the 
defendants have infringed any of their claims. 
It will be observed, that these refer to the al- 
leged inventions of Samuel G. Cabell, the as- 
signor of the complainants; and, in consider- 
ing their validity, the first inquiry will be di- 
rected to the date of his said inventions. He 
claims to have conceived the idea, as early as 
1852. A rude sketch, marked "Ex. P," is in- 
troduced, which, he affirms, was made in that 
year. This was delivered to Howard H 
Young, by him, at Richmond, Va., in the mouth 
of July, 1862, to have a arawing made from 
which a model maker could oonstract a ma- 
chine. Duplicates of the di'awings then made 
by Young are exhibited, Qi and Q2. The 
originals were taken by Cabell to Montgom- 
eiT, Alabama, in the same year, and he had 
a fluting machine constructed from them at 



the Confederate ordnance department. This 
machine was kept under his own control, ta 
the close of the Rebellion, no one being per- 
mitted to use it, or to ascertain the methods 
of its operation, except his wife, in the priva- 
cy of their own rooms. His testimony, in 
this respect, is confirmed by "William V. Boyd, 
who states, that he casually saw it in opera- 
tion in Mi-s. Cabell's room, at a hotel in Mont- 
gomery, in January or February, 1863; that 
it was before June, 1863, as he left the city 
in J\Iay of that year, and has never been there 
since. If these parties speak the tnith, and 
there seems to be no contradiction or im- 
peachment of their evidence, it is safe to eon- 
elude, that the invention of Cabell was em- 
bodied in a complete working machine as 
early as the spring of 1863, and it is to that 
date to which we must refer, in considering 
the claim of prior knowledge, and public use. 
of the alleged invention. 

The distinguishing features of Cabell's ma- 
chine are claimed to be, (1) having the rolls 
suspended in adjustable or movable bearings, 
with means for elevating or depressing them, 
so that the fabric to be operated upon may be 
inserted or withdrawn, between their open 
ends; and (2) having the rolls so arranged, 
with reference to the supporting frame, as 
to leave an unobstructed passage-way for the 
fabric at right angles to their axes. 

Is uhere any evidence, indicating a knowl- 
edge or use, prior to the spring of 1863, of a 
fluting machine possessing these special char- 
acteristics and qualities? Ex. No. 1 and Ex. 
I, are the only English machindjs produced, 
that, in construction, resemble the complain- 
ant's, and which embrace all the patentable 
featiu-es of Cabell's invention, except that 
their upper roll is not suspended in adjusta- 
ble bearings, and hence, cannot be raised or 
separated from the lower roll. How long ma- 
chines of this character have been in use in 
England or in this country, does not appear. 
Jlr. Falconer was introduced by the defend- 
ant to testify upon the subject, but his evi- 
dence is exceedingly vague and unsatisfac- 
tory. But there is one fact, in regard to 
them, which renders it quite certain, that 
they do not antedate the invention of Cabell. 
They are so nearly alike in principle and 
form, that one was not constructed without 
a knowledge of the other. And yet Exhibit 
I, which came from the establishment of T. 
& C. Clark & Co., of Wolverhampton, has, 
stamped upon it, the words, "Patented No- 
vember 22, 1866." When we recollect, that the 
British statute of monopolies, on which their 
patent system rests, allows a patent only for 
what is new within the kingdom, and refuses 
it for what is in use at the time of the ap- 
plication, the inference is strong, if not ir- 
resistible, that machines such as these ex- 
liibits, were unknown in England prior to the 
year 1866. 

Much testimony was offered in reference 
to the French machines, marked Exhibits 2 
and 3; the German machine. No. 4; and the 
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Adams machine, No. 5, to show that the 
novelty of the Cabell invention was incon- 
sistent with the manufacture and use of such 
machines in France, Germany and the United 
States. It is only necessary, to oDserve, in 
regard to these exhibits, (a) that, since the 
disclaimer of the complainants of all claim 
under reissues Nos. 3,861 and 3,938, Ex. No. 
2, with which these reissues were in conflict, 
has been left out of the case; (b) that no 
evidence is o£fei*ed, proving that either No. 
3 or No. 5 was in existence as early as 1S63; 
and (c) that, as to No. 4, which, more fully 
comprehends and embraces the idea of the 
Cabell invention, than any other machine ex- 
hibited, it is the conviction of the court, after 
a careful examination of the testimony, and 
of the machine itself, that the witnesses, 
Lambrecht, were laboring under a mistaJie 
in regai-d to it, and tliat the machine gave 
evidences of a more modern origin than their 
evidence would lead any one to believe. 

The defences, that the alleged invention 
had been described in printed publications, 
and that there had been an abandonment of 
the same to the public by the patentee, were 
not insisted upon at the argument, and no 
proof has been found which sustains them. 
The length of time elapsing between the date 
of the invention, and the application for the 
patent, is explained by tbe state of the coun- 
tvy at the time, and the residence of the in- 
ventor within the limits of the so-called Con- 
federate government. He appears to have 
guarded his invention with scrupulous care, 
and there is no evidence that any knowledge 
or use of it reached the public, through his 
instrumentality, or in any other manner. 

"^''ith regard to the remaining question of 
infringement, the defendants acknowledge 
the manufacture and sale of the two ma- 
chines, marked respectively Exhibits C and 
D, and- popularly known as the "Eureka" 
and "Peerless" machines. The claims of the 
reissue. No. 3,856, are seven in number, and 
are as follows: "1. Suspending the upper 
roll of a fluting machine in adjustable bear- 
ings at each end, so arranged as to leave an 
unobstructed passage-way for the fabric at 
right angles to the plane of the axis of the 
rolls, substantially as described. 2. Mount- 
ing the upper roll in adjustable bearings at 
each end, one of which shall move in bear- 
ings in the frame in such a manner as to 
guide and direct the vertical movements of 
the roll, as set forth. 3. The rigid arm, or 
support D, located above the rolls, in such 
a manner as to leave an unobstructed passage 
for the fabric, in combination with a roll ar- 
ranged to be raised and lowered, substantial- 
ly as described. 4. The yoke, consisting of 
the bar B, and the collars a a, one of which 
is made detachable, for the purpose of ren- 
dering the roll detachable, as described. 5. 
The combination of the upper fluted roll A, 
and the yoke B, having one of its bearings 
detachable, consti-ucted and arranged to oper- 
ate substantially as described. 6. A lid, or 



cap, G, arranged to close the end of the hol- 
low rolls, substantially as set forth. 7. In 
combination with the fluted rolls, A A, sup- 
ported in bearings at each end, and so ar- 
ranged as to leave an unobstructed opening 
between their outer ends for the introduction 

[Drawings of reissued patent No. 3,856, grant- 
ed March 1, 1870, to S. G. Cabell, published 
from the records of the United States patent 
office.] 
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of tlie faljric, the spring B, or its equivalent, 
substantially as and for the purpose set 
forth." 

It is obTious, that the claims, -which em- 
brace the substance of Cabell's invention, are 
the first and third, to wit, suspending the 
upper roll of the machine in adjustable bear- 
ings at each end, in combination with a rigid 
arm, or support, above the rolls, both so ar- 
ranged as to leave an unobsti-ueted passage- 
^^ay for the fabric, at right angles to the 
plane of their axes. These two, seem to 
remedy the most objectionable features of all 
previous machines, and, in the judgment of 
the court, they are infringed by the defend- 
ants, in the manufacture and sale of the 
Eureka and Peerless machines. The rack and 
pinion of the Eureka, by which the movable 
loll is raised and lowered, is, doubtless, a 
mere equivalent for the screw of Cabell; and 
it required no exercise of invention to make 
the lower roll adjustable rather than the up- 
per one, as was done in the consti-uction of 
the Peerless machine. 

We do not deem it necessaiy, for the de- 
cision of the real questions involved in the 
present controversy, to enter into a detailed 
examination of the sevei-al claims of the two 
reissued patents, which the complainants al- 
lege have been infringed. Such a proceeding 
would protract the case to an unreasonable 
length, without any corresponding benefit. 

In regard to the reissue No. 4,653, it will 
be sufficient to say, that the only claims, 
which appear to the court, upon inspection, 
to be characteristic and valuable, are the first 
and second, both of which are infringed by 
the manufacture and sale of the Eureka and 
Peerless machines. 

There must, therefore, be a decree for the 
complainants against the defendants, for in- 
fringement of the first and third claims of 
the reissued patent No. 3,850, and of the fii-st 
and second claims of the reissue No. 4,G53, 
but without costs, and it is ordered accord- 
ingly. 
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KNOX v. ilURTHA et al. 

[9 Blatehf. 205; 5 Fish. Pat. Cas. 174; Merw. 
Pat. Inv. 104.] i 

Circuit Court, B. D. New York. Nov. 28, 1871. 

Patents— Smut-Mill— CossTiiDCTios of Claim- 
Patentability. 
1. The third claim of the reissued letters patent. 
No. 3,794, granted +o Daniel Shaw, January lltli, 
1870, for an improved smut-mill and separator, 
(the oriijinal patent having been granted to liim 
April 6th, 1852, and reissued November 3d, 1863, 
and extended April 6th, 1866,) namely, "In com- 
bination with a smutter or scourer, and a suction 
fan, both arranged on and driven by the same 
shaft, and an air-trunk for directing the course of 
the blast, a regulator, for changing the force or 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 9 Blatehf. 205. and 
the statement is from 5 Fish. Pat. Gas. 174.] 



volume of the current of air, without changing 
the speed or motion of the smutting or scouring 
cyHnder, substantially as described," is limited 
to a combination in which a tight smutter or 
scourer is emnloyed, and does not cover a combi- 
nation in which an open scourer is employed. 

2. The general words of the claim are to be con- 
strued as limited by any particular description 
found in the specification. 

3. Reasons stated why such third claim is, 
probably, invalid. 

4. The fifth claim of the patent, namely, "Tlie 
arranging of the smutter or scourer and the suc- 
tion separating fan within or between the legs 
of the blast or air-irunk. in which the entire sepa- 
ration is made, and which passes over or around 
them, for the purpose of economizing space, and 
cheapening the construction of the machine, sub- 
stantially as described," is void, as covering no 
patentable invention. 

[Cited in Smith v. Thomson, 38 Fed. 606.] 

2 [Final hearing upon pleadings and proofs. 
Suit brought upon letters patent for an "im- 
proved smut-mill and separator," granted to 
Daniel Shaw, April 6, 1852; reissued Novem- 
ber 3, 1863; extended for seven years from 
April 6, 1866; again reissued Januaiy 11, 
1870, as reissue No. 3794, and assigned to 
complainant. 




[The above engraving illustrates the Shaw 
machine. The specification states: 

["Figure 1 represents, in perspective, an 
external view of the combined smut-mill and 
grain-separator; and figure 2 represents a 
vertical section through the same. Previous 
to my invention, the smutting and scouring 
of grain were done in one machine, and the 
separating of the grain into qualities, ac- 
cording to the specific gravity, and further 
separating of grain from the screenings oi- 
lighter impurities, and from the dust, chaff, 
etc., were done in another machine, thus re- 
quiring two machines, two handlings, and 
two operations. I lay no claim to any such 



2 [From 5 Fish. Pat. Cas. 174.] 
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separated macMnes or operations. Nor do 
I claim any machine wliere a separation is 
attempted through the smutting-cylinder, or 
wherein less than three distinct and separate 
divisions of the material, according to their 
values and specific gravities, are made, and 
separately deposited in separate places. The 
object and purpose of my invention are to 
so devise, as, that by one machine", one hand- 
ling of the grain, and one operation, the 
grain shall be divested of the smut, or 
scoured, separated into qualities of heavy 
and lighter grain, and separated from the 
dust, chafiC, and light impurities, by once 
passing through such machine; and, second- 
ly, my object and purpose are to so con^ 
struct such a machine as that it would be 
simple in its construction, not liable to get 
out of order, efficient in its operation, and, 
from its cheapness of construction, within 
the reach of any one." 

["a, a, etc., represent a main frame for con- 
taining and supporting the entire machine. 
Upon this main frame is supported a verti- 
cal shaft, which may be driven by a belt 
from any first moving-power, and upon the 
lower end of this shaft is arranged a fan, c, 
and upon the upper end thereof a smutting 
or scouring-cylinder, b, both the fan and the 
smutting-cylinder being arranged within 
suitable cases, that have proper inlet and 
exit-openings, as will be explained. Over 
the smutter and fan-cases passes an inverted 
bow or U-shaped wind-trunk, d, which is 
common to the smutter by the pipe or pas- 
sage d', and to the fan by or through a pas- 
sage underneath the smutter-case, that leads 
into the eye of the fan. A sliding regulator, 
g, commands the passage leading from the 
wind-trunk to the eye of the fan, so that, 
without interfering with the speed of the 
smutter-cylinder or the fan, the force of the 
blast or current of air through the wind- 
trunk to the fan may be regulated. Within 
the wind-trunk is arranged a screen, e, 
where a separation of the lighter grains or 
impurities may be made from the smut, dirt, 
chaff, etc., said lighter grains dropping from 
the edge of the screen into the opening at f, 
and thence passing out of the machine, while 
the smut, dirt, and chaff are drawn into and 
through the fan, and driven out through the 
trunk (Fig. 1) leading from the fan-case out 
of the building, if necessary. The heavy 
wheat, or that which is fully cleaned and di- 
vested of all its impurities, when, or the in- 
stant after, it is passed from the smutter 
through the passage into the wind-trunk, 
falls out of the open end of said trunk, while 
all the remaining particles of light grain, 
chaff, short straw, smut, dirt, etc., are taken 
by the ascending current of air, and carried 
up and over to where the succeeding separa- 
tion takes place, as above mentioned. The 
grain, with all the impurities mixed with it, 
as it comes from the thresher, or in a partial- 
ly-screened state, is thrown into the smut- 
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ter, through an opening in its top, where the 
smut-balls are broken or loosened, and the 
grain scoured by attrition, and by the beater- 
arms throwing it against the enclosing-case 
or shell. No separation takes place in the 
smutter, as there is no operative-blast within 
the outer case. The whole contents of the 
smutter, including the dirt shoveled in with 
the grain, and everything loosened from the 
grain, pass from the smutter or scourer into 
the wind-trunk, and the moment they enter 
the wind-trunk, then the separating begins; 
the heavy wheat, by its specific gra,vity, 
dropping down and out of the wind-trunk, 
while all the lighter particles are carried up 
and over to the final separation. There are 
three different places of deposit for the three 
different things separated from each other, 
viz., the heavy, plump, -cleaned wheat, at the 
end of the wind-trunk, where the air enters; 
the lighter grains and particles are carried 
out through f ; and the dirt, smut, and chaff 
are di'awn through the fan, and out through 
the trunk or passage leading therefrom, and 
out of the building, if necessary. Having 
thus fully described my invention, and shown 
how it is operated, what I claim therein as 
new, and desire to secure by letters patent, 
is: 1. The combination of a smutter or 
scourer, with an independent suction sepa- 
rating fan-blast or current of air, so that the 
separation of the dust, chaff, and other im- 
purities from the grain, shall take place after 
the grain has been scoured, and after leav- 
ing the scouring-cylinder, and the dust sepa- 
rated from the lighter impurities, and de- 
posited apart from the chaff and other im- 
purities, and independent of any action of 
the smutter, substantially as described. 2. 
In combination with a smutter or scourer 
and a separating suction-blast, the separat- 
ing and depositing in separate places of, first, 
the heavy or very clean wheat; second, the 
lighter grains or screenings, freed from dust; 
and third, the smut, dust, and chaff, sub- 
stantially as described. 3. In cojnbination 
with a smutter or scourer and a suction-fan, 
both arranged on and driven by the same 
shaft, and an air-trunk for directing the 
course of the blast, a regulator for changing 
the force or volume of the current of air, 
without changing the speed or motion of the 
smutting or scouring-cylinder, substantially 
as described. 4. The combination of a smut- 
ter or scourer and a suction separating-fan, 
with a wind or air-trunk, common to both 
the smutter and the fan-blast, and so that 
the contents of the smutter may pass into 
the column of air that rushes through the 
trunk to the fan, and the entire separation 
take place therein by the action of the fan- 
blast alone, after leaving the scourer, sub- 
. stantially as described. 5. The arranging of 
the smutter or scourer and the suction sepa- 
rating-fan within or between the legs of the 
blast or air-trunk in which the entire separa- 
tion is made, and which passes over or 
around them, for the purpose of economiz- 
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lag space and cheapening the construction of 
the machine, substantially as described."] s 

Keller & Blake, for complainant. 
Sprague & Hyatt, for defendants. 

BENEDICT, District Judge. This is a suit 
in equity brought by John M. Knox, the as- 
signee of a patent for an improved smut 
mill and separator, reissued to one Daniel 
Shaw, on the 11th of January, 1870, to ob- 
tain a decree for an injunction and account 
against Terance J. Murtha and Richard P. 
Charles, because of an alleged infringement 
of said patent in the use of a grain scourer 
and separator manufactured by Howes, Bab- 
cock & Co., of Silver Creek, in this state. 
The defendants deny the infringement and 
also deny the validity of the Shaw patent as 
reissued. 

I shall first consider the question of in- 
fringement. There is no dispute as to the 
description of machine which the defendants 
use; and whether they infringe or not de- 
pends upon the construction given to the 
Shaw patent. This patent [No. 8,861] was 
originally issued to Daniel Shaw on the 6th 
of April, 1S52, and reissued on the 3d of No- 
vember, 18(t3. On the 6th of April, 186G, 
an extension of the patent was granted for 
seven years, and the patent was again re- 
issued to Shaw, on the 11th of January, 
1870. It is designated in this case as the 
Shaw reissue No. 3,794. It contains five 
claims; but, since the commencement of this 
suit, a disclaimer has been made of the first, 
second and fourth claims, leaving only the 
third and fifth claims to be considered here. 

The third claim is as follows: "In com- 
bination with a smutter or scourer, and a 
suction fan, both arranged on and driven by 
the same shaft, and an air tmnk for direct- 
ing the course of the blast, a regulator for 
changing the force or volume of the current 
of air, without changing the speed or motion 
of the smutting or scouring cylinder, sub- 
stantially as described." This is a claim for 
a combination only; and one of the ques- 
tions raised is, whether the combination se- 
cured by it is limited to the use of a tight 
smutter or scourer, or whether it covers the 
use of any form of smutter or scourer in 
combination with the other elements de- 
scribed. If, as the defendants insist, it be 
eonstmed so as to confine the patent to a 
combination in which one element is a tight 
smutter or scourer, this action must fail; 
for, the combination employed in the ma- 
chine used by the defendants contains an 
open scourer, and does not contain a tight 
smutter or scourer. Much impoi-tance has 
been attached to this question by the coun- 
sel, and I have considered it with care. My 
conclusion is, that the constraction contend- 
ed for by the defendants is the true con- 
struction to be placed upon the third claim. 

An examination of the patent will, as I 
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think, render apparent the correctness of 
this conclusion. In the claim itself, which 
designates the combination sought to be se- 
cured, no description Is given of the scourer 
which is stated to be an element of the 
combination sought to be secured. The 
words are, "in combination with a smutter 
or scourer;" and these words, it is said, are 
sufficient to include any form of scourer then 
known. But, effect must be given to the 
words, "substantially as described," which 
are used in the claim, and their effect is to 
refer to the specification for the description 
of the elements of the combination which is 
wanting in the claim. The general words 
of the claim in respect to the scourer are, 
therefore, to be consti-ued as limited by any 
particular description found in the specifica- 
tion. The specification first recites, that, 
"previous to the invention of Shaw, smut- 
ting and scouring of grain were done in one 
machine; and the separating of the grain 
into qualities, according to its specific grav- 
ity, and further separating of grain from the 
scourings or lighter impurities, and from the 
dust and chaff, were done in another ma- 
chine, thus requiring two machines, two 
handles, and two operators." The specifica- 
tion then declares: "I lay no claim to any 
such separated machines "or operations, nor 
do I claim any machine where a separation 
is attempted through the smutting cylinder, 
or wherein less than three distinct and sep- 
arate divisions of the material, accoi'ding to 
their values and specific gravities, are made, 
and separately deposited in sepai'ate places." 
The specification further states, that "the in- 
vention consists in the combination of a 
smutter or scourer with a suction separating 
fan-blast or current of air, so that a separa- 
tion of the dust, chaff, and other impurities 
from the grain shall take place after the 
grain has been scoured; and after leaving 
the scom-ing cylinder;" and, again, that "the 
invention further consists of a combination 
of a smutter or scourer, and a suction sepa- 
rating fan, with a wind or air tmnk com- 
mon to both the smutter and the fan-blast, 
and so that the contents of the smutter may 
pass into the column of air that inishes 
through the trunk to the fan, and be sepa- 
rated therein;" and, again, that "the grain, 
with all the impui-ities mixed with it, as it 
comes from the thresher, or in a partially 
screened state, is thrown into the smutter, 
through an opening at its top, where the 
smut balls are broken or loosed, and the 
grain scoured by attrition and by the beater 
arms throwing it against the enclosing case 
or shell. No separation takes place in the 
smutter, as there is no operative blast within 
the outer case. The whole contents of the 
smutter, including the dirt shoveled in with 
the grain, and every thing loosened from the 
grain, pass from the smutter or scourer in- 
to the wind trunk, and, from the moment 
they enter the wind trunk, then the separa- 
tion begins, the heavy wheat, by its specific 
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gravity, dropping down, and out of the wind 
tmnlc, whUe all the lighter particles are car- 
ried up and over to the final separation. 
This description of the invention cannot he 
misunderstood, when taken in connection 
with the state of the art at the time. At the 
time of the invention of Shaw, two forms of 
machines called "smutters" or "scourers" 
were well known. The form called here a 
"tight" scom-er has a tight cylinder or en- 
closing case, within which the grain, as it 
comes from the thresher, is beaten about by 
arms and scoui*ed, and then the mass dis- 
charged, to be thereafter separated by a 
separator. The other form, here called an 
"open" scourer, has, instead of a tight cylin- 
der, an enclosing case with numerous perfo- 
rations in it, through which dust and dirt 
can be driven by the blast caused by the 
beaters, or by an operative blast introduced 
from a fan. The difference between these 
two machines is radical. If gi-ain, as it 
comes from the thresher, be submitted to the 
action of a tight scourer, while useless por- 
tions are loosed from the kernels of grain 
and the kernels scoured, they are, by the 
same operation, smeared with any smut or 
adhesive dirt set free by the action of the 
beaters, and this to an extent, as the evi- 
dence shews, which renders the machine 
comparatively valueless where smutty wheat 
is present. But, if an open scourer, with an 
operative blast, be used, the smut and a 
large poi-tion of the dirt and dust, as fast as 
loosed, are driven through the perforations 
in the enclosing case, and thus an important 
separation is effected, simultaneously with 
the loosening of the particles and by the 
same operation. The one form of machine 
loosens and separates; the other loosens and 
combines. Of these two forms, only the 
tight scourer will answer to construct the 
machine or combination described in the 
Shaw patent; and by the use of that form 
of scourer alone can the result be obtained 
which the patent declares to be the result 
sought by the invention, namely, the accom- 
plishment of the entire separation in the air 
trunk. 

The specification of the Shaw patent, al- 
though it does not, in so many words, say 
that the smutter or scourer used is a tight 
scourer, does state that no claim is made to 
a machine wherein a separation is attempted 
through the smutting cylinder. This is 
equivalent to describing the smutter or 
scourer as tight, and without an operative 
blast; and, accordingly, the specification 
must be understood as excluding from the 
combination an open scourer with an opera- 
tive blast. 

There was a reason for thus limiting the 
claim of the patent. At that time, there 
were in use three combined separating ma- 
chines, which made three separations, or, 
more properly, delivered their contents in 
three divisions, and used open scourers, 
wherein a part of the separation was accom- 
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pushed, namely, Torrey's, Ashley's and 
Johnston's; and there is no evidence of the 
prior existence of any machine making three 
separations which used a tight scourer. 
Shaw, therefore, would naturally be expect- 
ed to limit his claim to a combination in 
which a tight scourer formed one of the ele- 
ments, as he has done by the reissue in ques- 
tion. 

I have not overlooked the suggestion, that 
the use of an open scourer, instead of a tight 
scom-er, is but adapting an improvement to 
the combination claimed by Shaw. The an- 
swer is, that an open scourer is not an im- 
proved tight scourer, but a different device, 
producing a different result, as is shown by 
the fact, that the defendants' machine will 
clean and separate smutty wheat, which the 
Shaw machine wiU not do. Shaw's patent is 
for a combination of elements acknowledged 
to be old, which are arranged in a certain 
way, in order to accomplish a stated result, 
namely, the separation of the threshed grain 
into three divisions in the air-tnink alone. 
One of these elements he has, by his claim, 
taken in connection with his specification, 
described as a tight scourer. The defend- 
ants do not infringe upon his patent, be- 
cause their machine does not contain any 
tight scourer, or its equivalent, but does con- 
tain another element, having a^ different 
fimction, and producing, in combination, a 
different result Even if the result attained 
by the defendants' machine be considered 
as similar to that sought to be accomplished 
by the Shaw machine, because, in addition 
to the separation effected by the open scour- 
er, it also effects three separations of the re- 
mainder in the air-trunk, still, the defend- 
ants cannot be held to be infringers on the 
Shaw patent, for, the combination which 
they use is not Shaw's combination. It dis- 
cards one of Shaw's elements, as he has de- 
scribed them, and includes a device not 
found in Shaw's combination, which per- 
forms, in the defendants' machine, a func- 
tion not performed by any device in Shaw's 
machine, whereby the material to be sepa- 
rated in the air-trunk is changed in charac- 
ter, being free from smut, and having a dif- 
ferent proportion of dust; and, in such added 
device, as the evidence shows, nearly thr6e- 
quarters of the separation talies place. I 
am, therefore, of the opinion, that the plain- 
tiff has failed to prove the infringement 
charged. 

There is another aspect of this case, which 
I will also notice. The defendants have put 
in evidence a grain separator, well known, 
and in use prior to the date of the Shaw in- 
vention, which had been invented by one 
Sanders, and is known as Sanders' separa- 
tor. This machine consists of an air-trunk, 
through which an air current is created by 
a suction fan, and the same regulated by a 
regulator. In this ti-unk, the current first 
ascends through an ascending leg. At the 
top of the ascending leg, the air-trunk turns 
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at right angles, and giyes to the air current 
a horizontal direction. This horizontal por- 
tion of the air-ti-unli is enlarged, and its low- 
er surface given the form of a capacious 
hopper, with a slide-valve at the bottom. 
After passing the hopper, the air-trunk turns 
down again, and into the eye of the fan. In 
this machine, material coming from a scour- 
er is spouted into the ascending leg, where 
the heavy grain is separated fi-om the rest 
of the mass by gravity, precisely as in the 
Shaw machine. This separation efCected, 
the remainder of the mass passes into the 
horizontal part of the air-trunlv, where the 
current is weakened by the enlargement of 
the trunk, and, by means of the depression 
of the bottom of the air-trunk, to form the 
deep hopper, the force of gi-avity is again 
rendered effective. Here, therefore, while 
the dirt, dust and chafe are carried on, by 
the air current, to the eye of the fan, the 
screenings are carried, by their gravity, out 
of the air current, to the bottom of the hop- 
per, and thence removed by the slide-valve. 
The dust and dirt, thus separated from the 
screenings, pass out of the machine through 
the fan. The Shaw machine, according to 
the testimony of Mr. Renwick, an expert 
called by the plaintiff, differs from the San- 
ders machine only in that it contains a sep- 
arator combined with a scourer driven by 
the same shaft. If this opinion be correct, 
the Sliaw patent must fail, so far as the 
third claim is concerned, for want of novel- 
tj', because, it has been proved, that the 
combination of a scourer and a separator 
driven upon the same shaft, was in use be- 
fore the Shaw invention. It would, also, be 
open to the objection, that no invention was 
required to attach a scourer to the shaft 
of Sanders' separator. But this conclusion 
of the expert is not agreed to by the plain- 
tiff, who insists that another and a material 
difference exists between Sandei-s' separator 
and Shaw's machine. At first, it was said, 
that, in the Sanders machine, the screen- 
ings fall into the hopper simply by reason 
of the enlargement of the air-trunk, which 
reduces the speed of the current, and then 
nothing but the dust passes with the air 
current, in the descending leg, to the eye 
of the fan, while, in the Shaw machine, the 
screenings, as well as the dust, pass into the 
descending leg, and there, while the screen- 
ings are descending by the force of gravity, 
as well as by the force of the current of air, 
the current of air is forced to take a lateral 
direction away from the force of gravity, 
and is aided by an ancillary upward current 
of. air, admitted through the spout F, the 
place of exit for the screenings, which oper- 
ates against the descending force of the 
screenings, and thus the separation is com- 
pleted. But, it is manifestly no substantial 
change in the air-trunk, to place the en- 
largement on the descending leg, instead of 
on the horizontal portion, as in Sanders' 
separator. In both cases, the air current is 
AveaUened by an enlargement of the ti'unk, 
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and, in both cases, the separation is effected 
by the air current being forced to take a 
lateml direction, away from the force of 
gravity. If there be any difference, then, 
between the two machines, sufficient to sup- 
port the patent, it must arise solely from 
the existence, in the Shaw machine, of an 
ancillary current, admitted through the 
spout F. This was finally conceded on the 
argument, and the opening at the spout F, 
for the incoming of the opposite current of 
air, was pointed out as constituting the only 
substantial difference between the two air- 
trunks. But no such feature as an ancillaiy 
current admitted into the air-trunk at the 
spout F. is alluded to in the Sliaw patent. 
It does not appear either in the original 
patent, or in either of the reissues, and it 
seems impossible to say that these descrip- 
tions convey the idea that an ancillary up- 
ward current of air, admitted through the 
spout F, is an element in the machine. In 
the third claim of the reissue, the air-trunk 
is described simply as "an air-trunk for di- 
recting the course of the blast." But this 
description, to render it effective for any 
purpose, must be held to be qualified by the 
description given in the specification; and 
there, while the spout F is mentioned, it is 
only spoken of as used for receiving and car- 
rying out the scourings from the air-ti-unk. 
It is true, that, in the drawings, the spout 
F is open, and it is spoken of in the descrip- 
tion as an opening, but no one could gather, 
from either the description or the drawings, 
that the machine was to be so constructed! 
and the size of the opening at the spout P 
so proportioned, that, while the scourings 
should there pass out, an ancillary current 
of air was, at the same time, to be there 
admitted, to perform a characteristic part 
in effecting the separation within the air- 
trunk. No witness is called to show that 
such an idea would be conveyed by the 
specification and drawings, and the contrary 
seems proved by the fact, that no such idea 
was eonvej'-ed to Mr. Renwick, the plain- 
tiff's expert, who has made this patent a 
study. My conclusion upon this branch of 
the case, therefore, is, that, if the only dif- 
ference between Shaw's machine and San- 
ders' separator is that stated by the plain- 
tiff's expert, the Shaw patent must fail, so 
far as the third claim is concerned, for want 
of novelty, and, also, of invention; and that, 
if there exists the further difference claim- 
ed by the plaintiff, that an ancillary cur- 
rent of air is admitted to the air-trunk 
through the spout F— a position not easy to 
maintain upon the evidence— then the Shaw 
patent must fail, so far as the third claim is 
concerned, because it does not contain a 
sufficient description of the invention sought 
to be secured. 

Entertaining these views in respect to the 
third claim of the Shaw patent, it is unnec- 
essary for me to express an opinion upon 
the other grounds of objection to this claim 
taken by the defendants, and I pass to a 
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consideration of the fiftli claim of the Shaw 
reissue, upon which, also, the plaintifE bases 
a right to maintain this action. The fifth 
claim is as follows: "The arranging of the 
smutter or scourer, and the suction sepa- 
ratmg fan, within or between the legs of 
the blast or air-trunk, in which the entire 
separation is made, and which passes over 
or around them, for the puiipose of econo- 
mizing space, and cheapening the construc- 
tion of the machine, substantially as de- 
scribed." The idea here expressed, which 
the patentee has embodied in his machine, 
and claims to secure as his own, is, that, in 
a machine having a scourer and fan con- 
nected by an air-trunk, as described, econ- 
omy of space and cheapness of construction 
would be gained by placing the smutter or 
scourer between the legs of the air-tnink, in- 
stead of elsewhere. Certainly, no invention 
was required to reach such a result. It 
would rather require invention to find any 
reasonably convenient place to locate a fan 
and scourer so connected, other than the one 
chosen by the patentee. No advantage, or 
change in the operation of the machine, is 
claimed for the arrangement, but simply 
economy of space and cheapness in the con- 
struction. That this would be gained by 
such an arrangement as the patentee claims, 
could not fail to occur to the mind of any 
intelligent person seeking to combine a 
scourer and fan with an air-trunk, as de- 
scribed. A similar arrangement of mate- 
rials, for the same reason, is to be seen 
eveiywhere. I am, therefore, of the opin- 
ion, that the fifth claim of the Shaw reissue 
is invalid, because of insufficiency of in- 
vention. The decree must accordingly be, 
that the bill be dismissed, with costs. 
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Case No. 7,913. 

KNOX v. The NINETTA. 

[Orabbe, 534; 5 Pa. Law J. 33.] i 

District Court, B. D. Pennsylvania. May Term, 

1844. 
Cahbiers— Damages — Agreement not to Take 
Otheu Cargo— Gbaik Damaged— Loss of Mari- 
time LiEK— Made Axother Votage— Usage op 
Trade — Carrier as Insurer — Eight to 
Freight. 

1 A citizen of another state filed in this court 
his libel in rem, founded on a breach of maritime 
contract and depending on the general maritime 
law; subsequently to the alleged breach, and be- 
fore the libel was filed, tlie vessel had made a voy- 
age, but the libellant's lien was not divested there- 
by. 

2 Grain was shipped on board the Ninetta, on 
condition that no other cargo should be taken, and 
that it should be carried directly to Philadelphia, 
witliout deviation; the master deviated and took 
additional cargo, whereby, it was alleged, the 
crain was damaged: this was such a case of vio- 



tion or liability to which the master would not be 
subject bv the general maritime law, but tne onr- 
den of proof of any other contract or agreement 
is on the party alleging it. 
[Cited in. The Wellington, Case No. 1(,3S4.J 
4. A usage or custom of trade may always be 
waived by, and cannot vary, a positive stipulation. 
[Cited in Randall v. Smith, 63 Me. 107.] 
0. The master of a vessel who violates a con- 
tract not to take additional cargo assumes the 
risk and responsibility of an insurer, and is ha- 
ble for any loss which may afterwards occur. 
[Cited in brief in Daniels v. Ballentine, 23 

Ohio SL 535.] 

6. The violation of a maritime contract by the 

master of a vessel does not forfeit his right to 

freight, but founds a distinct claim for damages. 

[Cited in Lowry v. The E. Benjamin, Case No. 

8,582.] 
This was a libel for damages arising from 
breach of contract 

The libel alleged that in October, 1842, the 
libellant [Thomas P. Knox] shipped on board 
the Ninetta, then in the Kappahannock, in 
the state of Yirgmia, upwards of four thou- 
sand bushels of wheat, consigned to one Sout- 
ter, in Philadelphia, on which freight was to 
be paid at the rate of four cents per bushel, 
and that in consideration thereof, Baymore, 
the master of the Ninetta, agi*eed to take no 
other cargo, and to make the voyage to Phila- 
delphia directly and without deviation; but 
that the said Baymore, in violation of the 
said agreement, deviated from his course, and 
went into the river Piankitauk, in Virginia, 
and there took in an additional cargo or deck 
load of wood, and also deviated and went into 
Norfolk, in Yirginia, by reason whereof the 
vessel sprung aleak and the wheat was dam- 
aged. The respondent filed a plea to the jn- 
risdiction; alleging that the contract was not 
such as to be within the cognizance of this 
court in case of its violation, and that even 
if the contract was within the jurisdiction, 
the lien was destroyed by reason of the ves- 
sel having made a voyage since the alleged 
breach took place. 
G. M. Wharton, for respondent 
On the cause of acHon, as set forth in the 
libel, there is no specific lien on the vessel. 
Thompson v. Lyle, 3 Watts & S. 166, citing 
Swaim v. The Franklin [Case No. 13,660], 
decided by Judge Hopkinson; Davis v. New 
Brig [Id. 3,643]; Bains v. The James & Cath- 
erine [Id. 756], 
Mr. Dunlap, for libellant 
A maritime contract undoubtedly exists 
here, and the authorities give this court ju- 
risdiction in such a ease. De Lovio v. Boit 
[Id. 3,776]; The Rebecca [Id. 11,619]; Dunl. 
Adm. Pr. 49, 52; The Jerusalem [Case No. 
7,294]; McGrath v. Oandelero [Id. 8,810]. 



lation of maritime contract as to give admiralty 
courts of the United States jurisdiction m rem 
therein. 

3 A bill of lading in the usual form is a 
mere receipt for good s, and contains no sfapula- 

1 [Reported by William H. Crabbe, Esq.; 5 
Pa. Law J. 33, contains only a partial report] 



G. ai.- Wharton, for respondent iii reply. 

The only case of binding authority on this 
court among those cited, is Swaim v. The 
Franklin [supra], but the weight of authority, 
even on the other cases, is with the respond- 
ent The case of The Franklin, however, is 
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identically the same question. It is unim- 
portant wliat jurisdiction the general admi- 
ralty law would give; this court has only 
the admiralty jurisdiction exercised in Eng- 
land before our Revolution. Ramsay v. Al- 
legi-e, 12 Wheat. [25 U. S.] 611; The Orleans 
V. Phoebus, 11 Pet [36 U. S.] 175; The Thom- 
as Jeffei-son, 10 Wheat [23 TJ. S.] 42S; ilal- 
piea V. JlcKown, 1 La. 249; Arayo v. Currel 
Id. 529. 
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On the 19th of January, 1S44, RANDALL, 
District Judge, delivered the following opin- 
ion on the question of jurisdiction. 

This is a libel for the damage suffered by 
an invoice of wheat, consisting of over four 
thousand bushels, shipped by the libellant on 
board the Ninetta, in October, 1842, and eon- 
signed to Philadelphia; this shipment being 
made under an agreement that no other 
freight should be taken, and that the voy- 
age to Philadelphia gOnould be made without 
deviation. The master of the Ninetta deviat- 
ed from his course, however, and took addi- 
tional cargo, and the wheat was damaged on 
the voyage. When she arrived at Philadel- 
phia, the consignee received the wheat and, 
after remaining more than ten days in port 
she sailed on another voyage, on returning 
from which she was proceeded against by this 
libel. A plea has been put in to the jurisdic- 
tion, resting on two grounds: First that the 
libellant's lien, if it ever existed, has been 
lost by reason of the subsequent voyage; and, 
second, that the breach of contract complain- 
ed of is not a case within the jurisdiction of 
tills court 

If this were a proceeding, under the state 
law, for materials or repairs furnished to the 
vessel for her outfit, the first ground of ob- 
jection to the jurisdiction would be a good 
one, as the statute expressly limits the lien 
to the time when the vessel first proceeds to 
sea. But if the libellant have a lien at all, 
it is under the general admiralty law, and is 
not extinguished by the delay; more especial- 
ly as the same parties who now own the ves- 
sel did so when the injury was sustained. 

In the case of The Rebecca [Case No. 11,- 
619], which was a Hbel for damages similar 
to this one, the vessel had made several voy- 
ages, and had been twice sold before the libel 
was filed, and was then 0T\'ned by a third per- 
son, but tiie court held that unless there was 
gross negligence on the part of the libellant, 
the vessel remained liable in the hands of the 
purchaser. So in the case of The Mary [Id. 
9,186], which was a libel for seaman's wages. 
The crew had been discharged at New Or- 
leans, in August 1819; in October following, 
the ship was sold to a bona fide purchaser, 
and sent on a voyage to Liverpool and New 
York, at which last port she arrived in July, 
1S20, and was then libelled for the wages 
due to the men at New Orleans. It was in 
evidence that they had threatened to libel the 
vessel at New Orleans, but forbore to do so 
on the promise of the captain to pay them at 



New York. The court held that this amount- 
ed to nothing more than a forbearance on the 
part of the libellants to libel at that time, 
but not to a waiver of any remedy they might 
have if they were not paid by the captain; 
and the decree of the district court sustain- 
ing the libel was affirmed. Numerous other 
authorities might be adduced to the same 
point, but these are deemed sufficient 

The other objection is one of more diffi- 
culty, and has not I think, been formaUy de- 
cided in this district In how many of the 
other districts the question has arisen I am 
unable to say, for, since .the publication of 
Mr. Peters' collection, with the exception of 
the districts in the First and Second circuits, 
very few decisions of the courts of admu-alty 
have been published. I have been unable to 
find more than two cases in print in wliich 
the direct question has been decided. The 
first of these is that of The Rebecca [supra]. 
In tliat case the libellants had shipped at New 
York ten hogsheads of spirits, to be safely de- 
livered at Portland, the dangers of the sea 
only excepted, and alleged that in conse- 
quence of careless and improper stowage they 
had been lost and prayed process against 
the vessel, &c., for the damage. The claim- 
ants denied the liability of the vessel, under 
any circumstances, to answer the libellant's 
demand. After hearing the argument of 
counsel, a very able and elaborate opinion 
was deUvered by Judge Ware, in which he 
reviewed the various authorities bearing on 
the question, and concluded by affirming the 
liability of the vessel to answer the claim, 
and the jurisdiction of the court to enforce 
it The other case is that of House v. The 
Lexington [Case No. 6,767a], decided in Jan- 
uary, 1843. In that case, the libellant had 
shipped on board the Lexington, at Philadel- 
phia, a quantity of clover seed, to be deliv- 
ered in New York, but not being able to ob- 
tain a full freight for his vessel, the captain 
sent the seed by the transportation company 
across New Jersey. The agents of the com- 
pany, not finding the consignee, after three 
or four days, stored the seed and before it 
was offered to the consignee, it had fallen in 
price; he refused to receive it, on the ground 
that it had not been forwarded according to 
contract and prosecuted his libel against the 
vessel, for damages. This case appears to me 
to be a much stronger one for the state 
courts, than that of The Rebecca [supra]; yet 
the learned and experienced judge of tliat 
commercial district in the course of his opin- 
ion, says: "The doctrine, that the shipment 
of goods, or freight creates an obligation 
maritime in its character, and which may be 
enforced, in rem, against the vessel, I shall 
consider so far settled by our own courts as 
to furnish the rule of decision in this case;" 
and he refers to the case of The Rebecca [su- 
pra], and also to the cases Maisonnaire v. 
Keating [Case No. 8,978], and The Volunteer 
[Id. 16,991], and in 1 Sumn. 595, Append. 
The only case cited and supposed to be de- 
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eided against the jurisdiction in this direct 
q.uestion, is that of Swaim v. The Franklin 
[supra], as quoted in. Thompson v. Lyle, 3 
Watts & S. 166. The decision in. that case 
•was made by my learned and venerahle pred- 
ecessor, Judge HopUinson, and, if it had 
been correctly quoted in that boolr, I would, 
without hesitation, follow the precedent of so 
distinguishedf a jurist, and consider the law 
as settled in this district; although opposed 
to the decision of other learned judges, but 
which are not of binding authority here. I 
have, however, examined the record and been 
■ furnished with Judge Hopkinson's notes of 
the argument in that case, and I find it en- 
tirely different from what it is supposed to 
have been. It was somewliat similar to the 
case of The Lexington. The libellants had 
shipped a quantity of merchandise, in the 
Franklin, at Philadelphia, to be delivered to 
certain persons in New Orleans, and intended 
to be by them forwarded to one Rhea, the 
ultimate consignee, at Dayton, Ohio; by some 
mistake, the goods were not delivered at New 
Orleans to the parties named in the bill of 
lading, but to another person, who finding 
the margin of the bill marked "John S. Rhea, 
Decatur, Ala,," forwarded the goods to Ala- 
bama. After several transportations they 
reached the consignee, Rhea, in Ohio; and it 
was for the expense of these transportations, 
and the damage caused by the delay, that the 
action was commenced. In the course of the 
argument, the counsel for the respondent ad- 
mitted that a bill of lading is a maritime con- 
ti*act, and that if the damage had happened 
at sea the vessel would have been liable, but 
contended that, inasmuch as she arrived in 
safety, and the goods were landed at New 
Orleans, she was not liable for any mistake 
or error committed on shore. 

The learned judge did not decide the ques- 
tion, but said that, as the decision either way 
would decide notliing finally, and would be 
only preliminary to carrying the case to the 
ch'cuit court, he would give a decree, pro 
forma, in favor of the plea to the jurisdiction, 
as that would be a final judgment and allow 
an immediate appeal, while a judgment in 
favor of the jurisdiction would be followed 
by a further hearing on the merits, and be at- 
tended with delay. No appeal was however 
taken. See Swaim v. The Franklin [Case No. 
13,660]. That case was argued and decided 
in April, 183S. In October, 1840, that of Van 
Syckel v. The Thomas Ewing [Id, 16,877], was 
argued before the same learned judge. It 
was a libel charging that in March, 1840, the 
libellant had shipped a quantity of brandy, 
and other liquors, on board the Ewing, at 
Philadelphia, to be delivered in good order, 
the dangers of the sea only excepted, to his 
consignees at Mobile, and that a large quan- 
tity of the said brandy had been wantonly, 
illegally, and contrary to the contract afore- 
said, staved in on deck, and totally destroyed 
by the master, during the voyage, without any 
sufficient or legal cause. The answer alleged, 
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as a justification for the destruction, that it 
was necessary for the general safety and 
presei-vation of the vessel and cargo. The 
cause was heard on its merits, and in deliv- 
ering his opinion the judge says: "No ob- 
jection has been taken, on the part of the re- 
spondent, to the jurisdiction of the court, nor 
to the proceedings, in rem, against the body 
of the vessel, for compensation for the injui-y 
and loss complained of. I shall tha*efore give 
no opinion on those points." 

Although no direct opinion was given on 
the question of jurisdiction, I infer, from 
this, that the leaning of the judge was in 
favor of it. The case of The Franklin must 
have been within his recollection, and I do 
not think he w^ould have undertaken a long 
and laborious investigation of the merits of 
the cause, unless, in his opinion, the libel 
showed the court to have jurisdiction. I am 
averse to extending the jurisdiction of admi- 
ralty courts beyond their well-known and ac- 
knowledged limits. I would prefer that all 
eases of alleged breach of contract should 
be referred to courts of common law, and to 
a juiT, for determination; but it is more im- 
portant that courts of different disti-icts, 
subject to the same laws, should, if possible, 
have uniformity of decision. It does not 
seem proper that a person having a claim 
for the breach of a maritime contract, in 
one part of the United States, should have a 
remedy different from, or more advanta- 
geous to him, than that of a fellow-citizen in 
an adjoining state. Therefore, until other- 
wise directed by superior authority, I shall 
hold that a claim such as the present is cog- 
nisable in the admiralty, and, consequently, 
the plea of the respondent to the jurisdic- 
tion of the court is overniled. 

Subsequently, the case came on to be 
heard, before RANDALL, District Judge, on 
the merits, and on the 3d May, 1844, he de- 
livered the following opinion: 

The libel in this case charges that on or 
about the first day of October, 1S42, the li- 
bellant shipped on board the schooner Ninet- 
ta, then in the river Rappahannock, forty- 
three hundred and sixty bushels of wheat, 
to be carried to, and safely delivered at, the 
port of Philadelphia; that the libellant at 
first proposed to ship but two thousand 
bushels, but was informed by the master 
that, unless he procured a greater amount of 
freight, he would be obliged to stop on the 
voyage and take, beside the said two thou- 
sand bushels of wheat, an additional cargo 
of wood; that the said master contracted and 
agreed that if the libellant would ship four 
thousand bushels on board the schooner he 
would proceed directly to Philadephia, and 
would not take any additional cai*go what- 
ever, and that relying on this agreement he 
shipped the said forty-three hundred and 
sixty bushels, being more than the stipulat- 
ed quantity which was to entitle him to the 
whole vessel; that the said master, in vio- 
lation of his contract, did not proceed with 
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the said cargo directly to the port of Phila- 
delphia, but deviated from his course and 
went into the river Piankitank, and there 
took in a deck load of wood, whereby the 
vessel was overloaded and caused to leak, 
in consequence whereof the wheat was dam- 
aged, injured, and rendered unmarketable, 
&e. The answer admits the shipment but 
denies that there was any special contract 
or agreement, except that set forth in the 
bill of lading {which is in the usual form), 
particularly any agreement not to stop if 
the master saw j5t, or it became expedient 
to do so, or not to take in wood, or any oth- 
er kind of cargo, if the vessel could conven- 
iently carry it. It denies any deviation 
from the course of the voyage, and alleges 
that the schooner was detained at the mouth 
of the Piankitank by head winds, and while 
there took in about ten cords of wood as 
part of a deck load; that the said wood in 
no way interfered with the safe sailing or 
navigation of the schooner, or the secure 
carriage of the wheat, but that after the 
vessel proceeded to sea she encountered 
stormy winds and heavy seas, which caused 
her to leak, whereby the wheat was injured, 
without any fault, misconduct, or negli- 
gence, of the said master; that after the ar- 
rival of the vessel at Philadephia, the wheat 
was delivered to the consignee, who accept- 
ed the same and afterwards refused to pay 
the freight, for which freight a suit was 
commenced against him, in the district 
court for the city and county of Philadel- 
phia, before the filing of this libel. 

Thomas A. Ball, a witness who has been 
examined on the part of the libellant, proves 
that the libellant had but about two thou- 
sand bushels of wheat which he was de- 
sirous to ship to Philadelphia, but that on 
the agreement of the master that if four 
thousand bushels were shipped he would 
not take in any other cargo, while if only 
two thousand bushels were shipped he 
would be obliged to take in a load of wood 
to make up his cargo. An agent was sent 
into the country, and through him the ad- 
ditional quantity required was procured. 
The evidence on both sides shows that the 
vessel, after taking the wheat on board, pro- 
ceeded to the mouth of the Piankitank riv- 
er, where she took in the wood on deck, and 
was detained there two days by head winds, 
then proceeded to Hampton Roads, and 
waited until the wind was favorable for put- 
ting to sea, and then sailed in company with 
other vessels which had been detained; be- j 
ing a short time out she was met by a gale 
which caused her to return for repairs; she 
again started and arrived at Philadelphia, 
having encountered heavy winds on the pas- 
sage. When she arrived at Philadelphia, 
and commenced discharging her cargo, it 
was for the first time discovered that part of 
it was damaged. Numerous witnesses have 
been examined, on the part of the respond- 
ent, to prove that the detention at Pianki- 



tank river was no disadvantage, inasmuch 
as the vessel could not have sooner proceed- 
ed to sea, and also to prove that it was cus- 
tomary for vessels sailing from the Chesa- 
peake Bay to carry deck-loads of wood, and 
likewise that the quantity on board the 
Ninetta would not be likely to injure her 
sailing or strain her. These appear to be 
the facts in evidence; without considering 
the testimony of the pilot, who swears that 
the stoppage at the Piankitank was unnec- 
essary, that the vessel was in good trim 
with a fair wind, and that the wood taken 
on board caused her to draw nearly a foot 
more water. 

It has been contended, on behalf of the re- 
spondent, that even if there was an agree- 
ment, originally, not to take wood on board, 
it was subsequently merged in the bill of 
lading, which, being in writing, cannot be 
varied or contradicted by parol evidence. I 
do not think so. The bill of lading is a 
mere receipt for the goods, and contains no 
stipulation or liability to which the master 
would not be subject by the general mari- 
time law. I admit that the burden of prov- 
ing any other contract or agreement is on 
the party alleging it, and in this case I 
think the allegation has been sustained. 
The usage to carry wood on deck has also 
been urged as a sufficient defence, but a 
usage or custom, if proved, cannot be suffer- 
ed to vary the positive stipulations of a con- 
tract The usage may always be waived at 
the will of the parties. The Reeside [Case 
No. 11,637]. The greatest difficulty I have 
had in this case has been to determine 
whether this damage was occasioned by the 
fault or improper conduct of the captain, in 
putting into the Piankitank; but when I re- 
flect that this was in violation of an express 
contract with the shipper, who was put to 
considerable trouble and expense in order to 
obtain the exclusive use of the vessel, I 
think the party who violates such a con- 
tract, and takes in additional cargo, without 
the consent of the first shipper, assumes the 
risk and responsibility of an insurer, and 
should be liable for any loss that may after- 
wards occur. But it has been said that 
these goods were accepted by the consignee, 
and therefore the respondent is not liable. 
This, I think, is confounding the liability of 
the party to pay freight with the liability 
of the vessel for damage. It is true, that if 
a consignee accepts goods which arrive in a 
damaged state he is bound to pay freight, 
and in England he could not plead the dam- 
age by way of set-off, but was put to his 
separate action to recover it. How far this 
circuity of action would be encouraged in 
this country it is unnecessary now to deter- 
mine, as this is a libel for the very damage 
sustained, but this disposes of one of the 
points made by the proctor for the libellant: 
that the freight was forfeited by the con- 
duct of the master. I do not think so. The 
libellant seeks to recover what he would 
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liave obtained had the wheat been delivered 
in a sound state, and must therefore pay 
what he would have been obliged to pay 
had it been so delivered. 

In giving judgment on the plea to the ju- 
risdiction of the court I intimated that the 
jurisdiction was sustained on the force of 
authority which I must always respect, al- 
though not absolutely binding on me; the 
claim in the present case is for an amount 
sufficient to entitle either party to an ap- 
peal to the circuit court, and, as the ques- 
tion is one of great importance to the com- 
mercial interests of the community, I txmst 
it will be removed to that tribunal for deter- 
mination. 

Tlie amount of damage ascertained 
was $530 88 

Prom this must be deducted, 

Freight ?174 40 

Proceeds of sale 156 87 

331 27 

Leaving $199 61 

Decree for libellant for $109.61, and costs. 

An appeal was taken to the circuit court, 
but has not been prosecuted. 



Case l^o. 7,913. 

KNOX et al. v. SUMMERS et al. 

[1 Cranch, 0. C' 260.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1805.2 

Pleading at Law — Appearaxce after Office 

JoDGMENT — Subsequent Plea in Abatement 

— Wkit — Service bi Proper Party. 

After office judgment against two defendants, 
set aside by a general appearance by attorney for 
botli, and the cause sent back to the rules, one of 
the defendants may plead in abatement that he is 
a deputy-marshal, and that the capias was not 
served upon him by a disinterested person, and 
such plea will abate the writ as to both defend- 
ants. 

Debt against [Lewis] Summers and others. 
Both defendants were taken by the marshal, 
and after office judgment, appeared by at- 
torney and set aside the office judgment; 
whereupon the cause was sent back to the 
rules for further proceedings, when the de- 
fendant. Summers, in proper person, pleaded 
in abatement that he was one of the mar- 
shal's deputies, and that the capias was not 
seiwed on him "by a disinterested person, as 
required by the 2Sth section of the judiciary 
act of 1789 (1 Stat 87). 

Special demurrer: 1. Because the plea 
was filed long after the defendant's appear- 
ance by attorney. 2. Because, after the de- 
fendant's appearance, no objection can be 
urged to the irregularity of seiwice of the 
process. 3. Because, if the process was ir- 
regularly issued, directed or served, the rem- 
edy is by motion, and not by plea; and, 4. 
Because the process was duly issued, direct- 



1 [Reported by Hon. William Cranch, Chief 
.Tudge.] 

2 [Reversed in 3 Cranch (7 U. S.) 49G.] 
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ed, and served. By the 28th section of the 
act of 1789 (1 Stat 87) it is enacted, "that 
in all causes wherein the marshal or his dep- 
uty shall be a party, the writs and precepts 
therein shall be directed to such disinter- 
ested person, as the court, or any justice or 
judge thereof, may appoint; and the person 
so appointed is hereby authorized to execute 
and return the same." 

Mr. Swann, for plaintiffs Knox and Craw- 
ford, contended that when the deputy-mar- 
shal was the defendant, it was optional with 
the plaintiff to apply, or not, to the com-t, or 
a judge, to appoint another person than the 
marshal to serve the capias. The provision 
was made for the benefit of the opposite par- 
ty, and not for that of the deputy-marshal, 
and that, where a deputy-marshal is a joint 
defendant, it can be no valid objection that 
the writ was served by the marshal. That 
the only object of process is to compel an ap- 
pearance, and that when the defendant has 
appeared it is immaterial by what process 
he was compelled. There is no precedent 
of a plea in abatement for irregularity of 
process. Bac. Abr. tit "Error"; Moor v. 
Watts, 1 Ld. Raym. 616, 617; Walgrave v. 
Taylor, Id. 706; Cameron v. Lightfoot, 2 W. 
Bl. 1190. 

Walter Jones and C. Lee, for defendants. 
This is not an objection apparent on the face 
of the writ It is a matter which can only 
be disclosed by plea. The act of congress is 
peremptory. There is no time limited for 
pleading in abatement. 

THE COURT decided that the plea in 
abatement was good. 

Demurrer overruled. 

[The judgment of the circuit court was re- 
versed in the supreme court upon error; the 
court being "unanimously of opinion that the 
appearance by attorney cured all irregularity of 
process. The defendant, perhaps, might have 
appeared in propria persona, and directly pleaded 
in abatement; but, having once appeared by at- 
torney, he is precluded from taking advantage 
of the irregularity." 3 Cranch (7 U. S.) 496.] 
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KNOX et al. v. SUMMERS et al. 

[2 Cranch, C. C. 12.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1810. 

Practice at Law — Capias for Debt Issued bt 
Circuit Court — Puison-BouNfcs Bond — Valid- 
ity OF Discharge by Justice of the Peace. 

A debtor committed upon a capias ad satis- 
faciendum issued from a court of the United 
States cannot be discharged in Virginia, by two 
justices of the peace under the provisions of the 
law of the state. 

This was an action of debt [by Knox and 
Crawford against Summers and Thomas,] 
upon a prison-bounds bond given to D. M. 
Randolph, marshal of the district of Vir- 
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ginia, upon a capias ad satisfaciendum is- 
sued from the circuit court of the United 
States, for the district of Virginia. The mar- 
shal committed him to the custody of 0. 
Turner, town-sergeant of Alexandria, on the 
19th of April, 3800. The condition of the 
bond was that S. Stephens should remain in 
and not depart from the said prison rules 
and hounds as laid out, &c., "until dischar- 
ged by due course of law." The defendant 
Thomas pleaded that Stephens was dis- 
charged by a warrant from two of the alder- 
men of Alexandria, directed to the town- 
sergeant, &c. General demurrer and rejoin- 
der. 

THE COURT (THUUSTON, Circuit Judge, 
absent) adjudged the plea to be bad, it not 
being a discharge by due course of law. 
The aldermen of Alexandria not having ju- 
risdiction to discharge a prisoner committed 
in execution under a process from the cir- 
cuit court of the United States. See Act 
Cong. May 2S, 1796 (1 Stat. 482). 
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KNOX V. WALTON et al. 

[2 Wash. C. O. 507.] i 

Circuit Court, D. Pennsylvania. Jan., 1811. 

Referee's Report — Plaix asv Palpable Mis- 
take. 
A report of referees, made under an order of 
court, set aside, because of a plain and palpable 
mistake as to matters of fact, appearing by the 
evidence of the referees. 

In this case [Knox against Walton and 
Caman], which came on upon exceptions to 
the report of referees under an order of the 
court, the report was set aside, upon the 
ground of a plain and palpable mistake of 
the referees as to matters of fact. The 
mistake appeared by the examination of the 
1-eferees themselves. 
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In re KOCH. 

[1 N. B. R. 549 (Quarto. 153); 1 Am. Law T. 
Rep. Bankr. 121; 15 Pittsb. Leg. J. 531.] a 

District Court, N. D. New York. Dec, 1868. 

BAXKnuPTCT — Exa:mixatiox of Baxkrupt — 
Fkacdulext Repkesextatioxs — Ckimixatixg 
AxswEKS — Right of Baskkdpt to Refuse to 
Answer. 

1. A bankrupt on his examination before the 
register, may be examined to show tliat the debt 
to the examining creditor was fraudulently con- 
tracted. 

2. Tlie bankrupt may decline to answer, if by 
so doing he would criminate himself. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters. Jr., Esq.] 

2 [Reprinted from 1 N. B. R. 549 (Quarto, 153), 
by permission. 1 Am. Law T. Rep. Bankr. 121, 
contains only a partial report] 



3. The register cannot make any binding deci- 
sion, or compel a witness to answer, if he refuses. 

[Cited in Re Bond^ Case No. 1,618.] 

4. The register must report the testimony, if 
required. 

In this case, certain creditors of the bank- 
rupt [Jacob A. Koch] having obtained an 
order for his examination before Mr. Regis- 
ter Husbands, at Rochester, the counsel for 
the creditors aske4 the bankrupt this ques- 
tion: "State whether or not, on your pur- 
chase of goods of/ O. & M., in November, 
1S64, you made any representations to them 
of, or concerning, your pecuniary condition 
at that time?" The counsel for the cred- 
itors offered to show, by the bankrupt, that 
this debt was fraudulently contracted by 
him. The counsel for the ci-editor objected 
that it was not competent to show that any 
debt was fraudulently contracted; that such 
fraud would merely make the discharge of 
the bankrupt inoperative as to the specific 
debt, but would not tend to defeat or pre- 
vent his discharge; and also claimed that 
the bankrupt was excused from testifying 
on that subject. 

The questions raised were certified for the 
opinion of the court. 

"First. Can a bankrupt on his examina- 
tion before a register, be examined to show 
that the debt to the creditor making the ex- 
amination, w^as fraudulently contracted?" 

HALL, District Judge. "In disposing of 
this question, I proceed on the ground that 
the creditor has a right to examine the debt- 
or in order to detei-mine whether he can 
prove, by his testimony, and othei'wise, the 
fraud, charged. If he can, he may decline 
to prove his debt, but if the bankrupt denies 
the fraud, and the creditor cannot otherwise 
prove it, the creditor's interest may require 
him to prove his debt. 1 think the creditor 
is entitled to examine as to any matter 
which may be material in determining his 
conduct in respect to the proof of his debt, 
or the proceedings in bankruptcy." 

"Second, If he may, is he bound to an- 
swer, or may he, as a pei"sonal privilege, de- 
cline to answer?" 

"Yes, if to answer would criminate him- 
self." 

"Third. Has the register authority to de- 
cide questions as to the admissibility of evi- 
dence on such examinations, subject to ex- 
ceptions under rule 17; or must he take the 
testimony subject to objections and report it 
to the court according to general order 10?" 

"I do not understand that the register can 
make any binding decision, or compel a wit- 
ness to answer if the witness refuses." 

"Fourth. If the register may so decide, 
and sustains an objection, how can the tes- 
timony be presented to the court, if the 
coiirt should deem it proper testimony; and 
if he cannot so decide must he take every- 
thing called for by counsel on the examina- 
tion?" 
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"The register should, I think, take and re- 
port the testimony if required, notwithstand- 
ing his decision." 



KOCH (DUNCAN v.). See Case No. 4,136. 
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KOCH V. OREGON STEAMSHIP CO. 

[The case reported under above title in 2 Am. 
li. Times Rep. (N. S.) 381; 7 Chi. Leg. News, 
347; 2 Cent.Xaw J. 473; and 21 Int. Rev. Rec 
237,— is the same as Case No. 10,572.] 



KOCH (THURSTON v.). See Case No. 14,016. 

KOCHBRSPERGER (UNITED STATES v.). 
See Case No. 15,541. 

KOBLLA (BARRETT v.). See Case No. 1,- 
048. 



Case MTo. 7,918. 

In re KOHLSAAT. 

[18 N. B. R. 570.] 1 

District Court, S. D. New York. Dec 30, 1878. 

Bankruptot — Vamdity of Attachment op Mon- 
ey Payable under Composition — Speoipio 
Lien on Pond— Composition, how Avoided. 

1. Moneys payable under a composition cannot 
be reached by attachment or their payment ob- 
structed by proceedings of another court, the ob- 
ject of which is to witlihold the fund from the 
creditor entitled thereto for the security of a 
plaintiff pending the litigation. 

[Cited in Re Chisholm, 4 Fed. 527.] 

2. Esceijt in a case where the plaintiff in an 
action against the creditors claims title to or a 
specific lien upon the fund in question, or has 
procured the apjraintment of a receiver who has 
succeeded to the creditor's title, the bankrupt 
court cannot be asked to suspend or deny the 
right of the creditor to receive his composition. 

3. A delajr in the payment of the composition 
notes, occasioned by legal or otiier difficulties, 
will not ipso facto avoid the composition; nor 
will a failure to pay one of the creditors, accord- 
ing to the terms of the resolution, work a for- 
feiture of the bankrupt's rights under the com- 
position as to those creditors to whom payment 
has been punctually made. 

3ji banlauptcy. 

James H. Fay, for motion. 
Charles Wehle, opposed. 

CHOATE, [Districfc Judge.] This is an ap- 
plication for the appointment of a receiver of 
certain moneys payable to three of the cred- 
itors of the alleged bankrupts under a com- 
position which has been confirmed, and for 
an injunction against the payment of such 
composition to the creditors. The facts are 
these: 

The firm of J. C. Kohlsaat & Sons owed one 
Alilton, the petitioner, about thirty-four thou- 
sand dollars for money lent.. The bankrupts, 
composing the firm of J. C. Kohlsaat's Sons, 
succeeded to the business of the firm of J. C. 

1 [Reprinted by permission.] 
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Kohlsaat & Sons, and assumed their debts; 
among whidi was this debt to Milton. Mii- 
ton, claiming to hold the estate of John C. 
Kohlsaat as collaterally liable for the same 
debt, notwithstanding the assumptioij of the 
debt by the new firm and his assent there- 
to, has commenced an action in a state court 
against the two bankrupts as executors of 
John C. Kohlsaat and against the three cred- 
itors of the banlirupt above referred to, who 
are alleged to be legatees and of the next 
of kin of John O. Kohlsaat; and in that suit 
he alleges that certain notes given by the 
bankrupts to these three creditors were exe- 
cuted and received for portions of their dis- 
tribution shares in the estate of said John 
C. Kohlsaat, or for portions of their legacies 
under his will, the same having been given 
to them by the bankrupts in pursuance of 
the conditions on which the bankrupts took 
the estate of the said John C. Kohlsaat under 
his will. These same notes are the claims 
which these creditors have proved against 
the bankrupts, and the composition notes for 
thirty-three and a third per cent, thereof have 
been given to them in pursuance of the terms 
of the composition. The complaint prays 
judgment for an account by these three cred- 
itors as legatees and next of kin for all por- 
tions of the estate received by them and 
for payment thereof, also for an injunction 
against the bankrupts to prevent the payment 
of the composition notes to these creditors un- 
til said debt due the plaintiff is paid, and for 
payment thereof to the plaintifif, Milton, in 
his affidavit, swears that the fund which in 
that suit is secured by injunction will, 
he believes, be imperilled by the payment of 
the composition notes to these creditors. Both 
Milton and the three creditors have proved 
their claims, and are entitled as creditors to 
share in the composition. An application has 
been made to the state court for the appoint- 
ment of a receiver, which is undetermined. 
The first composition notes fall due Decem- 
ber 31, 1878. On this case I think the appli- 
cation must be denied. If it be assumed that 
aiilton has good grounds for claiming that the- 
estate of John C. Kohlsaat is not released by 
what has taken place, and that he also may 
in equity treat the composition notes held 
by these creditors as portions of their dis- 
tribution shares or legacies under the will of 
John C. Kohlsaat— questions for the state 
court in that case exclusively to decide— yet 
there seems no good reason why this court 
should actively interfere by a receiver and 
injunction to aid him in securing his debt as 
agamst these legatees or next of kin. In gen- 
ei-al, dividends payable by an assignee, and 
moneys payable under an order of court can- 
not be reached by attachment, nor can their 
payment at the time and to the persons des- 
ignated by the order of the court be prevented 
by a state court. In re Bridgman [Case No. 
1,867]; Colby v. Coates. 6 Cush. 558, and 
cases cited. 
Payments to creditors under a composition 
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resolution are analogous to dividends payable 
by an assijjnce, or moneys payable by an or- 
der of court. Composition proceedings are 
another mode of distributing the bankrupt's 
estate, the bankrupt administering the estate 
himself instead of an assignee or trustee, and 
a stipulated percentage being paid instead of 
the actual result of the liquidation. The court 
is authorized to enforce the payment of the 
composition, and the time of payment, which 
is ahvays fixed in the resolutions, is one of 
the terms of the composition and of the es- 
sence of the contract. I think, therefore, the 
principles which have been established as to 
'dividends appJLy to compositions, and that 
moneys payable under a composition cannot 
l)e reached by attachment or their payment 
■obstructed by proceedings of another court, 
the object of which is, like that of an attach- 
ment, to withhold the fund from the creditor 
entitled thereto for the security of a plaintiff 
pending the litigation. The same reasons for- 
liid this which prevent an attachment. And 
it is certainly no part of the province of this 
court to become the stakeholder for parties 
litigant in a state court, and to aid one of 
those parties against the other by holding for 
him a fund out of which he seeks in that 
litigation to collect his debt, in ca'se he shall 
recover judgment. 

This is, I think, the nature of the relief 
now sought here. The question whether the 
plaintiff has made out such a case prima 
facie as to entitle him in equity to the aid 
of the court for the sequestration or impound- 
ing of fimds or property for his secm-ity, in 
case he ultimately shall have judgment, is 
one peculiarly and exclusively for the con- 
sideration of the court in which his suit is 
ponding, and depends upon the case he makes 
—First, as to its apparent merits, and, sec- 
ondly, as to the danger of loss in which the 
fund is placed if such provisional relief is 
not given. And in this case, while the state 
court cannot interpose to prevent the carry- 
ing out of the terms of the composition, by 
the payment thereof on the day fixed, to the 
party then entitled as creditor, or his duly 
constituted successor in interest, yet that 
court is competent to give the plaintiff all 
necessary security and relief, since it may, 
if a proper ease is in its judgment made out, 
restrain these creditors, upon the receipt of 
this money, from parting with the same or 
may appoint a receiver to hold it thereafter, 
and, pending the litigation and the conversion 
of the note into money, will not destroy the 
means of tracing and identifying the fund 
as a portion of the distribution share of the 
estate of John C. Kohlsaat, if that character 
is now impressed on it If tliis plaintiff had 
been so diligent or so fortunate as to have 
procured the appointment of a receiver of 
this fund hy the state court prior to the time 



fixed for Its payment, such receiver might 
be regarded as the duly constituted successor 
of the creditors to whom the composition was 
originally due, and as such he might be en- 
titled to receive the payment of the compo'si- 
tion. 

This court is expressly vested with power 
to enforce the composition; and this seems 
to include the power to determine which of 
two parties claiming to be lawfully entitled 
to the composition is the rightful claimant; 
and in some cases, where rival claims have 
been interposed, this court has directed the fund 
to be paid into the registry of the courtto await 
the detei'mination of such question of owner- 
ship, either upon a reference ordered here or 
upon a suit brought therefor In another coxut. 
But in this case the plaintiff neither claims 
title to nor a specific lien upon the fvmd in 
question, nor has he procured the appoint- 
ment of a receiver who has succeeded to the 
creditor's title. Except in such a case, this 
court cannot be asked to suspend or deny 
the right of the creditor to receive his com- 
position. The statute under which the plain- 
tiff has brought his action, so far as it is an 
action against these legatees or next of kin, 
does not authorize the recovery from them of 
the specific property lormerly of the tes- 
tator or intestate, still In their possession, 
but only allows a money judgment for the 
value of what they may have received as such 
next of kin or legatees. 2 Kev. St N. Y. p. 
90. § 53 (42); Id. p. 451, §§ 23-28. 

I do not give any weight to the apprehen- 
sion expressed by the learned counsel for 
these creditors, that, in case the composition 
notes are not paid to every creditor accord- 
ing to the terms of the composition resolu- 
tion, and on the very day they become due, 
the composition is thereby avoided and the 
original debts revived as to all the creditors, 
even though the failure to pay one or more 
of them should be prevented by the restrain- 
ing order of this eoiu't. Such a construction 
would be quite unreasonable. The statute it- 
self contemplates the possibility that after 
the composition resolutions are finally confirm- 
ed there may be legal or other difficulties to 
prevent or delay Its performance, and in such 
case the court is expressly authorized to set 
the composition aside. This seems to imply 
that the court has a discretionary power to 
deal with such a case, either by setting it aside, 
or by making such other order in the prem- 
ises as justice and equity shall require, and 
that such legal or other difficulties resulting 
in delay do not Ipso facto work a revocation. 
Still less is it to be inferred from the statute 
that failure to pay one of the creditors will 
work a forfeiture of the bankrupt's rights 
under the composition as to those ci'editoi*s to 
whom payment shall punctually be made. 
Motion denied. 
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Case Iffo. 7,919. 

KOHLSAAT v. HOGUET et al. 

[4 Ben. 565; i 5 N. B. R. 159.] 

District Court, S. D. New York. Jan., 1871. 

IXSOLVENOT— PrBFEBEXOE — REQUISITES TO ISIaKE 

A Transaction Void. 

In order to render a transaction between an in- 
solvent and one of liis creditors void, if challenged 
l>y tlie assignee in bankruptcy in due time, sis 
elements must co-exist: On the part of the debt- 
or, insolvency, an intent to give a preference, and 
doing or sufiEering the thing which works the pref- 
erence; and, on the part of the creditor, the re- 
ceiving or being benefited by such thing, the hav- 
ing reasonable cause to believe the insolvency of 
the debtor, and tie having reasonable cause to be- 
lieve that a preference is intended. 

[Cited in Bingham v. Richmond, Case No. 1,- 
415.] 

[Cited in brief in Cook v. Whipple, 55 N. Y. 
156.] 

[This was a suit by John C. KoMsaat 
a.gainst Henry L. Hoguet and others.] 

G. A. Seixas, for plaintifif. 

A. Blumensteil, for defendants. 

BLATCHPORD, District Judge. This ease 
-comes directly within the decision of this 
court in the case of In re Black [Case No, 
1,457]. The debtor, when insolvent, suf- 
fered his property to be taken on legal 
process on behalf of the defendants, as cred- 
itors of Ms, with the intent to give them a 
preference, and the defendants had, at the 
time, reasonable cause to believe that he was 
insolvent, and that the transaction was in 
fraud of the provisions of the bankruptcy 
act [of 1867 (14 Stat. 517)], and the transac- 
tion took place within four months before 
the filing of the petition in bankruptcy. It 
was a fraud on the act, for the debtor to 
give, and for the defendants to take, the 
preference, with the intent on the part of the 
debtor that it should be a preference, the 
debtor being insolvent, and the defendants 
having reasonable cause to believe so, and 
reasonable cause to believe that the debtor 
intended the preference. The insolvency, 
the intent to give the preference, and the do- 
ing or suffering the thing which works the 
preference, are the elements on the part of 
the debtor. The elements on the part of the 
creditor are, the receiving or being benefited 
by such thing, the having reasonable cause 
to believe the insolvency of the debtor, and 
the having reasonable cause to believe that 
a, preference is intended. These six ele- 
ments must co-exist, but nothing else is nec- 
essary to make the transaction void, if chal- 
lenged by the 'assignee in banliruptcy in due 
time. 

In this case, the defendants obtained the 
money which they realized through the legal 
process, intending to keep it at all events, 
and intending to keep it as a preference, if 
it should be a preference, knowing that it 
must be a preference, if the debtor should 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



fail to induce the rest of his creditors to 
take a compromise of fifty cents on the 
dollar. 

The bill alleges sufficient facts to show 
that the debtor suffered his property to be 
taken, within the meaning of the act. 

There must be a decree for the plaintiff, 
for the amount received by tbe defendants, 
with costs. 



Case No, 7,9S0. 

KOHNE V. INSURANCE CO. OF NORTH 
AMERICA. 

[1 Wash. O. C. 93.] i 

Circuit Court, D. Pennsylvania. April Term, 
1804. 

Marine Insurance — Agueement to Insure — ^Por<- 
icY NOT Delivered — Incomplete Statesibni 
OP Voyage— Concealment of Facts— Foreign 
Rrgulations of Trade. 

1. The agreement of insurance having been 
made while both parties were ignorant of the loss, 
and the policy having been completed and exe- 
cuted, although not delivered, it is valid and bind- 
ing; and the plaintiff is entitled to recover, if 
there be no other valid objection. 

[Cited in Franklin Fire Ins. Co. v. Colt, 20 
Wall. (87 U. S.) 569.] 

[Cited in Blanchard v. Waite, 28 Me. 57: 
Bragdon v, Appleton Mut. Life Ins. Co., 42 
Me. 262; Brewer v. Chelsea Mut. Fire Ins. 
Co., 80 Mass. 208; Hoyt v. Mutual Ben, 
Life Ins. Co., 98 Mass. 543; Cooper v. Pa- 
cific Mut. Life Ins. Co., 7 Nev. 116; Fuller 
V. Madison Mut. Ins. Co., 36 Wis. 603; 
Cumraings v. Webster, 43 Me. 193.] 

2. The omission to mention that the voyage 
from a second port had commenced, at the time of 
the insurance, if the vessel was in good order at 
the time of her departure from the first port, does 
not seem material. 

3. Whether the British regulations respecting 
the colonial trade be consistent with the law of 
nations or not, the effect of them, and the de- 
cisions of their courts upon them, are the same to 
neutrals, as if they were so, 

4. If a concealment that the cargo insured had 
been shipped at a colonial port, and had not been 
landed in the United States, was material to the 
risk, the facts ought to have been disclosed. 

5. If a foreign regulation be known only to tlie 
insurer, he must ask for information as to the 
facts f if known to the insured, he must disclose 
liie same. Quere. If these regulations are not 
of general notoriety, whether assurer or assured 
is hound to disclose them, unless express notice 
of them is proved. 

This was an action of trover for a policy 
of insumnce. It was admitted on both sides, 
that if the agreement for insurance was per- 
fected, and the plaintiff would have recov- 
ered upon the policy, that the want of it 
should produce no difficulty. The case was, 
that the plaintiff directed his agent to effect 
an insurance on goods on board the ship 
Gadsden, from Newport in Rhode Island, to 
Port Passage in Spain. The agent, on Sat- 
urday the 12th of October, 1799, applied to 
the president of the company, and left with 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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him the orders of insurance; w'liieli were, 
upon the cargo of the ship, at and from New- 
port to Port Passage; the ship an excellent 
one, copper bottomed, &c. &c. The agree- 
ment was made at per cent,, for which 

a note was to be given with approved se- 
curity. The agent left the office before the 
policy was sailed up, but it was done in a 
few hours afterwards, of which the president 
gave notice to the agent; but mentioned that 
they had received information of the ship 
having been carried into Halifax. This in- 
formation appeared in one of the newspapers 
published on Saturday; but was not known 
to either the agent or the company, when 
the agreement was entered into, and the pol- 
icy executed. The agent called on Tuesday 
afterwards, to deliver the note, and receive 
the policy, but the company refused, having 
heard of the loss. 

It appeared in evidence, that the Gadsden 
was the property of the plaintiff, a citizen 
of the United States, and left Charleston on 

the day of , on a voyage to La- 

guira, with passports from the Spanish con- 
sul at Charleston; that she took in a cargo 
of cocoa in bulk, tobacco, hides, &c. at La- 
guira and Porto Cabello, and returned to 
Charleston on the day of , bring- 
ing passports from the Spanish consul at 
Laguira. The ship entered at Charleston on 
the 2Tth day of May, 1799, and having land- 
ed part of her cargo, obtained a special per- 
mission from the collector not to land the 
balance; this, as the collector deposed, being 
customary where the cargo was intended to 
be re-exported for the benefit of drawback. 
The duties however upon the cargo, thus re- 
tained on board, were regularly bonded. On 
the 17th day of June, 1799, the ship took on 
board at Charleston a full cargo, and cleared 
out for Port Passage, but shortly after struck 
upon the bar and sustained some injury. It 
seems that she remained in that situation for 
some days, and preferring, in consequence 
of a protest of the seamen against pi'oceed- 
ing on the voyage until the leak should be 
stopped, rather to go to Newport for the. pur- 
pose of repairing, than returning to Charles- 
ton, she proceeded, and arrived at Newport 
on the 14th day of July, where she landed 
her cargo, and where she was completely re- 
paired. On the 6th day of September, she 
took in her cargo, and on her voyage was 
captured, the 10th of September, by a British 
privateer, carried into Halifax, and the cargo 
brought from Laguira and Porto Cabello, and 
not landed at Charleston, was condemned. 
Amongst the papers found on board were, 
the two passports before mentioned, and a 
third from the Spanish consul at Charleston, 
given at the time she left that place for 
Spain, together with a certificate that the 
cargo was from Laguira for Spain, It was 
stated by one of the witnesses, that the car- 
go sustained a trifling injury, occasioned by 
the leak; and hj another, that it was landed 
at Newport in complete order. 



The objections made to the recovery were: 
(1) That the agreement for the insurance 
was inchoate, and the insurance company 
having heard of the loss before the policy 
was delivered, had a right to retract. (2) 
That there was a misrepresentation, sufii- 
ciently material to avoid the policy; because 
the voyage was represented as commencing 
at Newport, whereas in fact it had com- 
menced at Charleston, and the case of Hodg- 
son V. Richardson, 1 W. Bl. 4G3, was cited, 
and relied much upon. "At and from," 
means the time when the goods are put on 
board. Miller, Ins. 117, cited also on this 
point; 1 Marsh. Ins. 250. Knowledge of the 
agent binds the principal. 1 Term R. 12; 
7 Term R. 1G2. (3) Concealment of the in- 
jury the vessel had sustained. This was 
material and should have been disclosed. 
Cases upon concealment. 3 Burrows, 1909. 
(4) The agent should have disclosed to the 
company that the goods had been brought 
from Laguira, and were not landed at 
Charleston. This was material to the risk, 
because by the principles asserted by the^ 
British nation, and by the instructions of th& 
king in 1795, the cargoes of neutral vessels 
brought direct from any of the colonies to 
Europe, are made liable to confiscation. It 
was the duty of the agent to have disclosed 
the facts necessary for the insurers to know, 
to enable them to calculate the risk arising 
from that circumstance. Cases were cited to 
show that the principle asserted by the Brit- 
ish government is consistent with the law of 
nations, and even if it be a regulation of that 
government, derogatory to the law of na- 
tions, still the disclosure of the fact was nec- 
essary; and that to avoid the charge of a di- 
rect trade, not only the duties should be paid 
in the country of the neutrals, but the cargo 
should be landed. 3 C. Rob. Adm. 78; 2 C. 
Rob. Adm. 186; 1 Marsh. Ins. 352; Case of 
the Emanuel, 1 C. Rob. Adm. 290; The Polly, 
2 C. Rob. Adm. 361; Park, Ins. 195. 

For the plaintiff it was answered: (1) 
That the contract was complete, and the pol- 
icy executed, before notice of the loss. (2) 
That the misrepresentation, respecting the 
commencement of the voyage, was immate- 
rial. Cited the case of Pine v. Pratt [unre- 
ported], supreme coui*t of Pennsylvania. As 
to the case of Hodgson v. Richardson, the 
goods were never landed at Genoa, were per- 
ishable in their natux-e, and the insurers were 
liable to average. In this case, they were 
free of averages, were landed at Newport 
in good order, and taken on board in like 
order. (3) The vessel was in excellent ol- 
der when she left Newport, and at the time 
the insurance was made, and therefore not 
necessaiy to disclose her having struck on 
the bar. (4) Neutral nations are not bound 
by the arbitrary decisions of the belligerent 
powers; and the instructions of the king re- 
specting the trade of neutrals are not wnr- 
ranted by the law of nations. Cases cited: 
rVasse V. Ball] 2 Dall. [2 U. S.] 274; 2 C. 
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Sob. Adm. 6,-12, 169, 301; 1 O. Rob. Adm. 
-249; aiarsh. Ins. 317; 4 G. Rob. Adm. 100; 
3 C. Rob. Adm. 72, 154, 188; 2 0. Rob. Adm. 
Si. The instructions in question were given 
in 1796, and tlie decisions of Sir William 
Scott are bottomed on them. Tliey also cit- 
ed on this point, 8 Term R. 434; 1 East, 663; 
Ld. Ha^vkesbury's Rep. on the conduct of 
Great Britain in respect to neutrals. But 
if the fact -was material, it was the duty of 
the underwriter to ask for information. 2 
Bos. & P. 210. 

WASHINGTON, Circuit Justice (charging 
Jm-y). The first objection to this action was 
not much relied upon by tiie defendant's 
counsel, and there is certainly nothing in it. 
There is no charge of unfairness on the part 
of the agent of the plaintiff; nor is it pre- 
tended that he knew of the loss on the 12th, 
when he waited upon the president of the in- 
surance company. It appears that every 
thing was agreed upon; and although on ac- 
count of the fever then in the city, he did not 
wait to receive the policy; yet it was im- 
mediately after he left the office filled up and 
signed by the president, and has been pro- 
duced on the trial. The contract therefore 
was not inchoate, but perfected, before no- 
tice of the capture by either of the parties. 
The objections to the recovery relied upon 
are, a material misrepresentation, and a con- 
cealment of two facts material to the risk. 
The misrepresentation is stated to be in re- 
spect to the commencement of the voyage. 
It must be admitted, that there was a mis- 
representation; but unless it was material 
to the risk, it is not sufficient to avoid the 
policy. I cannot perceive what consequence 
it was to the underwriters, to b^ informed 
whether the voyage commenced at Oharles- 
ton or at Newport. The cargo was put on 
board at Newport in good order, and the in- 
surers were free of average; which was not 
the case in Hodgson and Richardson. Be- 
sides, that case turned upon a usage proved 
on the trial, that if the insurance was effect- 
ed in the middle of a voyage, it was neces- 
sary to disclose the circumstance. In this 
case no such usage' has been proved. 

The next objection is, concealment of the 
injury the vessel sustained from Oharleston 
to Newport The matter for the jury to de- 
cide on is, whether, at the time the risk com- 
menced, the vessel deserved the character 
given of her. If the jury should be of opin- 
ion that she did, the accident that happened 
to her in her voyage from Charleston, does 
not, to the court, seem material. 

The last and most important objection, re- 
mains to be considered. It is, that the de- 
fendant should have disclosed the importa- 
tion from Laguira to Charleston, and the not 
landing of the cargo. A great deal has been 
said of the rights of neutral nations; and 
the principle contended for by the British 
government, has been pronounced repugnant 
to the laws of nations. I mean not to enter 



Into the consideration of this question, be- 
cause, whether the principle asserted by the 
British government and practised by its 
courts, be authorized or not by the laws of 
nations; yet the consequence to neutrals is 
the same. If they act improperly, the mat- 
ter must be adjusted between that and our 
nation; but as to the individuals of our na- 
tion, they certainly incur a risk if they trade 
in contravention of the rule thus established, 
whether it be right or wrong. 

The principle contended for is, that neutral 
nations shall not trade directly, in time of 
war, from the colonies of one of the bel- 
ligerent powers in Europe, unless to the na- 
tion to which the neutral belongs, or carry 
on a trade from such colonies to lie mother 
country, in time of war, which in time of 
peace is interdicted. The first branch of the 
question then is; if the concealment was ma- 
terial to the risk, was the plaintiff bound to 
disclose it, or was the insurer to ask for in- 
formation? An insurance is a contract of 
indemnity, and the assurer agi'ees to stand 
in the place of the assured, and to take the 
risk upon himself. It is therefore necessary 
that the latter should possess the former 
with a knowledge of every fact with which 
he is acquainted, material to the risk, that 
he may know how to estimate the premium. 
If a foreign regulation, which may affect the 
risk, be known only to the insurer, he must 
ask for information. But if known also to 
the assured, it is his duty to state such facts 
as may be material, to enable the insurer to 
see the extent of the hazard to which such 
regulation exposes him. The absurdity, stat- 
ed in argument, if the assured should be 
obliged to inform himself of all the various 
regulations of the different belligerent pow- 
ers which may endanger his property, is not 
greater than to lay the same burden on the 
shoulders of the insurer. But in neither 
case does the principle apply, unless such 
regulations be public and generally known, 
or if not so, can be proved to have been 
known by one party and not by the other; 
in which case, the assurer, if he only knows 
of it, must take the risk upon himself; and 
if known only to the assured, it is a fraud 
if he does not disclose it. 

The second branch of the question is, was 
the nature of the cargo, and the not landing 
it at Charleston, material to the risk; or in 
other words, was there a bona fide importa- 
tion into Charleston, to avoid the charge of 
a direct trade from Laguira to Spain? This 
must depend upon the evidence. It is clear, 
that if the vessel had merely called at 
Charleston, the circumstance of stopping 
there would not have amounted to an im- 
portation into that place. The cases cited 
from Robinson's Reports, admit that paying 
duties and landing, are prima facie evidence 
of a bona fide importation; but these are 
only circumstances, which may be repelled 
by other evidence, showing that the importa- 
tion was not bona fide; and I confess I can- 
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not see why tlie paying duties may not af- 
ford satisfactory evidence of a bona fide im- 
portation, if otlier circumstances concur to 
prove it so; though the case is certainly not 
so strong as if the cargo were landed. The 
evidence relied upon to prove that this was 
a direct trading, from a colony of Spain to 
the mother country, is certainly very strong. 
The passpox-t to Laguira; the passport from 
thence to Charleston; the permission not to 
land, upon the ground that this is usually 
granted where the cargo is intended to he 
re-exported for benefit of drawback; the 
passport and certificate of the Spanish con- 
sul at Charleston, found amongst the papers, 
and describing the cargo as coming from 
Laguii-a, and intended for Spain; afford evi- 
dence of the original destination of the car- 
go, very difficult to be reconciled with the as- 
sertion of a bona fide importation into Char- 
leston. If the juiy, upon that Evidence, are 
of opinion, that the calling at Charleston, 
and paying or bonding the duties, under all 
the circumstances of this case; were with a 
view to proceed on to Spain, or to land some 
of the cargo and take in other articles; it 
will be very difficult to maintain the argu- 
ment, that the circumstances were immate- 
rial to the risk, and in that case their ver- 
dict ought to be for the defendants. 
The jury found for the plaintiff. 

[The verdict in this case was set aside as con- 
trary to evidence, and a new trial awarded. 
Case No. 7,921. Upon the new trial there was 
verdict and judgment for the defendant Case 
No. 7,922.] 



Case Wo. 7,931. 

KOHNE V. INSURANCE CO. OF NORTH 
AMERICA. 

[1 Wash. C. C. 123.] i 

Circuit Court, D. Pennsylvania. April Term, 

1804. 

New Trial — VERnrcT agaisst Evidence— X)is- 

OKETiox Exercised. 
The court will leave the question of fact to the 
jury;, yet they will exercise a discretion; and if 
they think the verdict was against evidence, they 
will grant a new trial. 
[Cited in Tilghman v. Tilghman, Case No. 14,- 
045; U. S. V. Five Oases of Cloth, Id. 15,- 
110. Approved in U. S. v. Chaffee, Id. 14,- 
773.] 

[This was an action of trover by the 
plaintiff against the Insurance Company of 
North America for a policy of insurance. 
There was a verdict for the plaintiff. Case 
No. 7,920.] This ease came on upon a mo- 
tion for a new trial; upon the ground that 
the verdict was against evidence. 
Mr. Levy and Mr. Rawle showed cause: 
The former contended, that upon a just in- 
terpretation of the British order, the Gads- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



den was not engaged in a trade £ontemplated 
by the order. The paying duties at Chai*les- 
ton, made the cargo a part of the American 
stock; and the subsequent voyage to Spain, 
was direct from America, and not from La- 
guii"a. That no evidence was given, that 
the assured knew of the order of January, 
1798; and therefore, the verdict was prop- 
erly given in his favour; although the other 
point should be against him. But, if he 
knew of the order, he could not know in 
what manner the British courts would con- 
strue it. 

Mr. Rawle contended, that the court, hav- 
ing left it to the jury to say, whether the 
trade was direct or not, and they having 
found that it was not; the court has pre- 
cluded itself from interfering with their 
finding. The jury have the uneontroulable 
right to decide upon points of fact; and the 
jury trial must be done away, if the court 
shall undertake to set aside their verdict, 
upon the ground that it was given against 
evidence. 

WASHINGTON, Circuit Justice. The doc- 
trine advanced by Mr. Rawle is altogether 
novel to me. I have always thought it my 
duty, in charging the jury, to lay down and 
explain to them the various points of law 
which arise in the case; to sum up the evi- 
dence on both sides, pointing out the legal 
result from the evidence, if it be one way 
or the other; but always submitting to them, 
to determine how the fact really is. I know 
that a contrary practice is • sometimes pur- 
sued, and perhaps it may be right. But I 
have always thought it most safe, most con- 
sistent with the privileges of the jury, and 
attended with less embarrassment; to leave 
the jury perfectly at liberty as to the weight 
of evidence; particularly if it be at all con- 
tradictory. But, if I had supposed, that by 
such a practice, I surrendered the poAver of 
the court, to set aside a verdict palpably 
contrary to evidence; I should certainly 
have adopted a practice, of which I have 
never approved. But, if it was duty, as I 
think it was, to leave the evidence to the 
jury; and if, in consequence of doing so, 
the verdict, though conti-ary to evidence, 
mu-st stand; then it follows, that a new 
trial can never be granted, because the ver- 
dict is against evidence: a doctrine new in 
this country, as well as in that from which 
we have derived those rules and principles, 
which guide our decisions. I certainly shall 
always respect the opinion of the jury, so far 
as not to set aside their verdict, in a doubt- 
ful case, because I might have drawn a 
conclusion different from what they have 
done. But, if the verdict be plainly against 
evidence; or if in a case of great conse- 
quence, as this certainly is, where some 
doubt might exist as to the correctness of 
the conclusion drawn by the jury; it would 
seem right that the case should be more de- 
liberately argued and considered by another 
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jury; it is certainly most consistent witli 
the objects of justice, to afford sucli an op- 
portunity. I cannot conceive how the 
granting of a new trial, can impair the bene- 
fits of a jury trial. If by setting aside the 
verdict, the consequence would be a judg- 
ment contrary to it, the position would be 
correct; but this is not the case. The cause 
is merely re-heard, before a new jury; when 
it may be more deliberately considered. 
New trial awarded. 

Mr. Ingersoll cited 1 Burrows, 390, to 
prove that new trials are granted, though a 
particular point was submitted to the jury. 

[Upon the new trial there was verdict and 
judgment for the defendant. Case No. 7,922. J 
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Case Wo. 7,9SS. 

KOHNB V. INSURANCE CO. OF NORTH 
AMERICA. 

[1 Wash. O. a 158.] i 

'Circuit Court, D. Pennsylvania. Oct. Term, 

1804. 

Marine Insurance — Concealment of Facts — 
Peculiar Circumstances Knotvn Only to In- 
sured—Well-Known Pacts and Conditions— 
Reshipmbnt— Goods Landed. 

1. The underwriter, by consenting to fcike upon 
himself a risk, which the assured is not willing to 

■bear, does it always under an imphed condition; 
that he shall, as to all facts within the private 
Icnowledge of the assured, he equally informed as 
himself; have the same opportunity of measur- 
ing the extent of the danger; and he enabled to 
judge of the compensation, at which he would 
think it prudent to enter into the contract. 
[Cited in Clark v. Manufacturers' Ins. Co., 

Case No. 2,829, 8 How. (49 U. 8-1,^8; 

Hamblet v. City Ins. Co., 36 Fed. 122,] 

2. The underwriter is always supposed to he 
acquainted with public transactions, foreign laws 
or ordinances, the course of nature and of trade. 

3. All circumstances in themselves peculiar, 
and which may he material, and whidi are in the 
Icnowledge of the assured only; should be stated 
to the assurer. 

4. The laws of the United States, relative to 
the importation of merchandise, require that the 
goods imported shall be landed. It is not a com- 
pliance with those laws, to bond, or pay the du- 
ties on importation, and permit the goods to be re- 
exported, without being landed. 

[Cited in Kidd v. Flagler, 54 Fed. 369.] 

[This was an action of ti'over by Kohne 
against the Insurance Company of North 
America for a policy of insurance. There 
was a verdict for the plaintiff. Case No- 
7,920. A motion for a new trial was made 
by defendant, and granted. Case No. 7,921. 
It is now heard upon the new trial.] 

This cause came on to be re-tried at this 
term. The evidence given at the last term, 
was again produced, and in addition thereto, 
a complete record of the proceedings in the 
vice admiralty court at Halifax, was pro- 
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Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
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duced, and read. In it is stated at length, 
the following papers. A passport from the 
Spanish consul, at Charleston, to the plain- 
tiff, 17th February, 1799, to go to Laguira, 
to attend to his concerns there. A clearance 
for the Gadsden and cargo at Laguira; stat- 
ing "that a cargo of cocoa and tobacco had, 
by special permission of the intendant, been 
shipped on board the Gadsden, for Charles- 
ton, with leave to touch at Porto Cabello; 
and that the said goods were free of duty, 
by order of the intendant Another -clearance 
at 'Porto Cabello, -for the United States, the 
duties being paid. A passport of the Spanish 
consul at Charleston, dated 18th Jime, 1799; 
for the plaintiff to go to Spain; and a cer- 
tificate that the cargo was from Laguira, and 
Porto Cabello, as appeai-s by the above men- 
tioned Spanish papers, which he certifies. 

The following new testimony was given: 
Mr. Buntin was in Laguira, when plaintiff 
arrived there. He sold part of his cargo to 
the intendant there; and was to receive in 
retm-n, cocoa, tobacco, and some specie, and 
to be free of duties upon his inward, as well 
as outward cargo; from thence he went to 
Porto Cabello, where he sold the rest of his 
cargo, and took in cocoa, hides, &c. and left 
a quantity, which he could not bring away, 
in the king's war^ouses. It was proved by 
two or three witnesses, that it was practised 
ta Charleston, and had been done in a few 
instances at Philadelphia; for vessels coming 
from the Spanish colonies, by special permis- 
sion of the collector, to enter there, secure the 
duties, and clear out for Spain; without land- 
irg the cargo. That policies on such cargo 
had been underwritten at Charleston, and 
by private underwriters in Philadelphia; and 
upon a disclosure of those facts, they had been 
done at ten per cent; and that the circum- 
stance of not landing made no difference in 
the premium; until it was known that the 
British courts condemned such vessels and 
cargoes. That it was some time after the in- 
surance in question, that the difference was 
made. Amongst the papers, found on board 
the Gadsden when she was captui-ed, was 
a letter from plaintiff to his clerk in Charles- 
ton, saying; that he did not wish to run any 
risk except as to the ship, but that the cargo 
must be insured, cost what it would. In 
Kohne's answer to the libel, he states, that 
special permission to enter and clear, witli- 
out landing, was granted to some, as matter 
of favour, but not to every one. 

The only point argued at this trial, was 
the materiality of the circumstances which at- 
tended this cargo, particularly the not land- 
ing at Charleston, and whether the plaintiff 
ought to have disclosed them. To prove that 
it was an importation, though not landed, the 
plaintiff's counsel cited, Bunb. 79; 12 Coke, 
17. 

In addition to the arguments urged by 
the defendants, at the last trial, they con- 
tended; that by the revenue laws of con- 
gress, the goods ought to have been landed 
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at Charleston; and they relied upon certain 
passages in 4 Laws [Folwell's Ed.] pp. 380. 
397, 399, 400, 411. 

WASHINGTON, Circuit Justice (charging 
jury). I am much pleased that a new trial 
Avas gi-anted in this cause. I was not satis- 
fied with the verdict, yet I felt some little 
hesitation about setting it aside; not Imow- 
ing whether the jury went upon the immate- 
rialty of the circumstance of not landing the 
cargo, to the risk; or upon some legal point 
on which the court had charged them. But 

1 was principally influenced by the impor- 
tance of the question, and an expectation that 
the evidence would be more complete: and 
the counsel would be better prepared to de- 
vote their attention to the only question in 
the cause. In both respects, I have been 
gratified; instead of extracts of the proceed- 
ings at Halifax, we have now the entire 
record,2 and new testimony has been intro- 
duced, as to the custom of not landing, and 
the materiality of that circumstance to the 
risk. The question, what is a legal importa- 
tion, according to the laws of congress, was 
only hinted at then; and has now been 
thoroughly argued. This is the case of an in- 
surance on a cargo on board the Gadsden, at 
and from Newport, to Passage in Spain, ef- 
fected on the 12th of October, 1799. But as 
the previous history of the ship and cargo, 
forms the whole ground of difficulty in the 
case, it becomes necessary for the jwy per- 
fectly to understand it. It appears, that the 
plaintiff left Charleston in February, 1799, in 
this ship, with a cargo of flour for Laguira; 
taking with him a passport from the Span- 
ish consul at Charleston, to go to Laguira, to 
attend to his concerns; that he arrived at 
Laguira on the 23d, entered into a contract 
with the intendant for the sale of a part of 
his cargo; by which it was agreed that he 
should receive in return cocoa, tobacco, and 
some specie, and that both his inward and 
outward cargo should be free from duties. 
He received from the ofiicer at Laguira, a 
clearance for Porto Cabello, where he ar- 
rived, disposed of the residue of his cargo, 
for cocoa, hides, &c. took in a full load, and 
obtained his clearance f sr the United States; 
having paid duties on the goods taken in at 
this last port. On the 23d June, he arrived 
at Charleston, landed some of his cargo, ana 
took in articles the produce of Carolina; and 
obtained a special permission from the col- 
lector, to enter and secure the duties, without 
landing the residue of his cargo. Here he ob- 
tained another passport from the Spanish 
consul, for Passage in Spain; with a eertifl- 
eate that the cargo, (except the part taken in 
at Charleston,) was from Laguira and Porto 
Cabello; and autlienticating the Spanish 
l-apers, to sei-ve as occasion might require. 
With these papers, and the passports to La- 

2 Read without objection, and the evidence it 
afiforded, argued from on both sides. 
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guira, he cleared out for Spain; was obliged, 
on account of a leak, to put in at Newport,' 
where he landed his cargo, repaired the ship' 
proceeded on his voyage, and on the lOui 
September was captured by a British pri- 
vateer, carried into Halifax, and his vessel 
and such of the cargo from Laguira and 
Porto Cabello, as had not been landed at 
Charleston, was condemned. 

The question is, ought the not landing of 
the cargo at Charleston, and the circum- 
stances attending the cargo, or indeed any 
other of the circumstances before related, to 
have been disclosed to the underwriters, at 
the time they were applied to, to insure this 
property? And this depends upon another 
question, which is; were those circumstan- 
ces, or any of them, material to the risk? and 
if it should be determined, that the not land- 
ing such a cargo as this, under the above cir- 
cumstances, was material to the risk; then 
the law declares, that they ought to have 
been communicated to the defendants, and 
that the omission to do so, whether by fraud 
or accident, vacates the policy. The under- 
writer, by consenting to take upon himself 
that risk, which the assured is not willing to 
bear, does it always under an implied con- 
dition, that he shall, as to all facts, within 
the private knowledge of the assured, be 
equally informed as himself; have the same 
opportunity of measuring the extent of the 
danger, and be enabled to judge of the com- 
pensation, at which he would think it pru- 
dent to enter into the indemnity. As to pub- 
lic transactions, foreign laws or ordinances, 
the course and nature of the trade, &c. by 
which the risk may be alfected, the under- 
writer is always supposed to be equally well 
Informed as the assured, provided they are 
notorious and generally known. The argu- 
ment, that the underwriter is boimd to inquire 
into facts, which he may suppose material 
to the risk, can never be maintained. It 
would subvert the whole law of insurance 
Without previous information of the circum- 
stances which had attended the vessel, he 
would not know what inquiries were per- 
tinent; and though he should exhaust himself 
with interrogatories, he might at last omit 
the only question which was important. The 
assured, in his answers, might answer truly; 
and yet, by omitting to tell the whole trutli, 
might conceal all that was useful for the 
assured to know. No hint was suggested to 
the defendants, of the nature of the cargo, 
or the information proper for them to obtain; 
for, although tliey knew that cocoa in bulk 
was probably the produce of a Spanish colony, 
yet they could never suspect, from that cir- 
cumstance, that it had been brought in and 
imported again, without landing. 

It is contended for defendants; that the 
not landing the cargo at Charleston, sub- 
jected it to confiscation in a British court of 
admiralty, for a breach of tne order issued 
by the British cabinet in 1798, authorizing 
her armed vessels to bring in for adjudica- 
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tion, all neutral vessels, trading directly be- 
tween any colony of France, Spain, or the 
United Provinces, and any port in Europe, 
except that of England, or the country to 
which the vessel belongs. On the other side 
it is insisted; that no proof was given to the 
jury, that the plaintifiC knew of the order. 
It is not necessary for the defendants to 
bring home to the plaintiff a knowledge of this 
fact; because if it were notorious, and gen- 
erally known in the United States, the jury 
may fairly presume it was known to the plain- 
tiff. But how does this matter stand? It is 
well known, or ought to be known, by all 
men engaged in commercial matters, and par- 
ticularly in the business of insurance; that 
Great Britain has, for a long time, assert- 
ed the right to confiscate the property of 
neutrals, if taken engaged in carrying on in 
time of war a trade with the colonies of 
her enemy, which was interdicted in time of 
peace. Thte principle was declared, and an- 
nounced to neutral powers, by the orders of 
3793. In consequence of the remonstrances 
of the American government against the se- 
verity of the rule, it was so far relaxed by 
the orders of 1794, as to permit a trade be- 
tween those colonies and the American neu- 
trals; and the orders of 1798 extended the 
same relaxation to European neutrals; so that 
tlie rule itself is ancient, and the relaxation 
was as old as 1794; of which it would be 
going too far to say the plaintiff was ig- 
norant. 

The decision, whether the cargo of the 
Gadsden came fairly within the scope of 
these orders, must depend upon the fair con- 
struction of them, uninfluenced by the opin- 
ion of the court at Halifax, in this case; or 
of any of the decisions which have been read 
from Robinson's Reports, of which the plain- 
tiff could not be informed. It is plain, that 
if the original voyage had been from Lagui- 
ra to Spain; the calling at Charleston, and 
reporting the cargo, or even the paying of 
duties; nay, the landing of the cargo, would 
not have taken her out of the operation of 
the orders of 1794. If the trade, directly, 
was deemed illegal; the attempt to cover the 
voyage, under an appearance which was not 
real, would not change its nature. The Brit- 
ish couits would not, and ought not, to be 
duped hj such an artifice. That which in 
its real character is illegal, cannot be ren- 
dered legal by any device whatever, though 
it may often prevent the discovery of the 
truth. But when the covering, thus put on 
by fraud, is removed, the transaction is not 
rendered less illegal, by the attempt to con- 
ceal its real character. So on the other 
hand, if the voyage had really been to 
Charleston, the cargo landed, entered, and 
duties secured; a determination, formed on 
second thought, to send the cargo to Spain, 
would not render it a direct trading from 
Laguira to Spain, though the goods never 
were warehoused or removed from the 
wharf. The circumstance of warehousing. 
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would be no more evidence of a bona fide 
importation— a kind of testimony of the sin- 
cerity of the transaction. 

It has been insisted by the defendants* 
counsel, that the evidence is strong enough 
to prove, that the original voyage was from 
Laguira and Porto Cabello to Spain, and that 
the calling at Charleston was merely colour- 
able. To prove this, the defendants rely on 
the following circumstances: the nature of 
the cargo, cocoa and indigo, which could not 
have been intended for consumption in the 
United States. The answer to this is, that 
the plaintiff had an ulterior view, as no 
doubt he had, to the Spanish market for 
these articles; if the voyage from Laguira 
was really to Charleston, and the importa- 
tion there complete; it could not be termed. 
a direct trade between Laguira and Spain; 
and this conclusion, I think perfectly just. 
The other circumstances relied upon are, the 
reasons assigned for the special permission 
not to land, to save time and expense, and 
granted o'nly in cases where the goods are 
Intended for exportation. The passport of 
the Spanish consul to Laguira, which, though 
it had answered its intended purpose as soon 
as it was shown to the intendant there, was 
still carefully preserved, and was found 
amongst the papers at the time of the cap- 
ture. The sale to a Spanish officer, under a 
contract, in no manner accounted for; and 
of an exemption from duties on the inward 
and outward cargo. The clearance at La- 
guira and Porto Oabello. The passport, of 
the Spanish consul at Charleston, to Spain, 
and his ceiiJficate that the cargo (not landed 
at Charleston) was from Laguira and Porto 
Cabello, with his authentication of the Span- 
ish papers; which it is said could be in no 
wise useful but to entitle the plaintiff to 
particular privileges, in consideration of the 
risk he has run in carrying on an unlaw- 
ful trade. The answer given to these cir- 
cumstances is, that the cocoa from the Cai'- 
raccas, commanding in Spain a much higher 
price than that produced elsewhere, (as 
proved by one of the witnesses;) it was im- 
portant, on account of obtaining this high 
price, to prove it the product of that set- 
tlement; a motive very consistent with a 
bona fide importation into the United States. 
Another circumstance, relied upon by the de- 
fendants is, the plaintiff's letter to his clerk, 
in which he shows his confidence in the safe- 
ty of his ship, and his apprehensions as to 
the cargo; which could only arise from a 
consciousness of having, as to the cargo, ex- 
posed himself to the risk of capture by Brit- 
ish cruisers. 

The last circumstance most relied on, not 
only as evidence of the voyage being direct 
from Laguira to Spain, but as being most 
material in increasing the risk, is the not 
landing the cargo at Charleston. And if 
the laws of congress did require that to be 
done, the omission would most certainly be 
deemed an important circumstance in a Brit- 
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isli court of admiralty, to prove the illegality 
o'f the Toyage. It would he perfectly fair to 
say, "Notwithstanding your clearance at 
Porto Cabello is for the United States, your 
failing to perform those things required, in 
cases of importation, by the laws of your 
own country, falsifies your professions. 
How can you call that an importation into 
the United States, which does not correspond 
with the provisions of your own laws?" 

How then does this question stand? The 
law does not in express terms say they shall 
he landed, but yet it cannot be construed to 
mean any thing else. The literal meaning 
of importation is, to bring in, with intent to 
land; but where the goods are intended for 
expoitation, the law of congress requires 
something further to be done. The law de- 
clares, that duties on goods imported, are to 
be paid or secured before a permit is given 
to land. To entitle the importer to draw- 
backs on the exportation of the same article, 
he is, previous to putting or lading the same 
on board, to give notice to the collector of 
his intention to export. Then they are to 
be inspected by a particular oflS.cer, and if 
found to correspond with the notice and 
proof, a permit for lading is to be granted. 
But the lading is to be under the superin- 
tendence of the pereon who inspected them. 
Xow, without landing, these things cannot 
be done. Bringing in a cargo without land- 
ing, is no more an importation in reference 
to the above act of congress, than is by the 
same act, a mere reporting, without paying 
duties or claiming drawbacks. For a cargo 
brought in and reported, is as much within 
the territorial jurisdiction of the United 
States, and is as much a part of the national 
.stock, if the property of a citizen, as if the 
duties had been secured and drawn back; 
but it is not an importation within the reve- 
nue laws of the United States, if they are 
carried away without landing. In the one 
case, no duty is paid; in the other, it is se- 
cured and drawn back. 

If the above principles be correct, the cus- 
tom set up as existing at Charleston and 
Philadelphia, in some cases, is void, and can- 
not control the law. But, even if this point 
were doubtful; if the circumstance of not 
landing were material to the risk; the facts 
should have been stated to the underwriters, 
that they might have an opportunity, as well 
as the plaintiff, of judging as to the effect of 
that circumstance. If, as has been argued, 
it would be a hardship to require of the 
l)laintifiE to communicate what he did not 
deem material; it is not less hard that the 
defendants should suffer, because it was not 
communicated. If one of two men, equally 
innocent in intention, must suffer, the loss 
should fall on him whose conduct contrib- 
uted to the loss, or contributed to mislead 
the other. 

Upon the subject of the materiality of the 
concealment, some additional evidence has 
been given, which is proper for your consid- 



eration. It is proved, that the defendants 
always rejected such risks, or demanded 
such high premiums, as to turn away appli- 
cants. On the other hand, it is proved, that 
in Charleston, and by private underwriters 
in Philadelphia, those circumstances made 
no difference in the premium. The defend- 
ants, no doubt, construed the English orders, 
and the acts of congress, as the court does 
—the other underwriters differently. 

With these obsei-vations, I shall leave the 
case with the jury. 

The jury found a special verdict, in which 
they ask the opinion of the court, whether a 
landing at Charleston was necessary. Judg- 
ment on the verdict for defendants. 



KOHNSTAMM (UNITED STATES v.). See 
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The KOLON. 

[9 Ben. 197.] i 

District Court, E. D. New York. July, 1877. 

Maritime Liens — Carriers — Damage by Anchor 
AT Bow — Apportionment. 

1. Where a schooner lying across the end of a 
'pier left her inshore anchor hanging at the bow, 

with the flukes under water, and a canal boat 
tliat had occasion to haul up to the pier in tlie 
slip caught her stem on the anchor and was dam- 
aged so that she sunk with her cargo on hoard: 
Held, that it was negligence for the schooner so to 
leave her anchor, and that it was negligence for 
the canal boat to haul in as she did, when she 
knew the anchor hung in a dangerous way, with- 
out any precaution to keep herself clear of it. 
[Cited in Price v. The Sontag, 40 Fed. 176.] 

2. The fault being mutual, the damages must 
be apportioned ; and there being no damage to the 
schooner, the owner of the canal boat is entitled 
to a decree for half his damages, and the owner 
of the cargo for the whole of his damages against 
the schooner. 

In admiralty. 

W. W. Goodrich, for libellants. 

Benedict, Taft & Benedict, for claimants. 

BENEDICT, District Judge. These two 
actions are brought, one by the owner of 
the canal boat Hope, the other by the owner 
of the cargo of the same vessel, to recover 
damages resulting from the sinking of the 
canal boat on the 22d day of November, 
1875, near the pier at the foot of Seventy- 
Ninth street in the East rivei". 

The Hope was lying outside of another 
boat that was moored at the bulkhead, 
south of the pier, at the foot of Seventy- 
Ninth street, with her stern towards the 
pier. After the Hope had taken this posi- 
tion the schooner Kolon took a position at 
the end of the pier, at the foot of Seventy- 

1 [Reported by Robert D. Benedict. Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Ninth sti-eet, heading down the river, her 
bow therefore pointing towards the stern of 
the Hope. The Kolon was securely moofed 
at the end of the pier hy lines to the pier, 
but her bow projected several feet below the 
corner of the pier, and her inshore anchor 
was hanging from her port bow, the flulses 
below the water-line. 

About half -past ten o'cIocIj in the morning, 
it became necessary for the boat lying in- 
side the Hope to come away from the bulk- 
head and for the Hope to take her place. In 
order to do this the bow and stern lines of 
the Hope were slacked, so that the inside 
boat could get out, and when the attempt 
was made to haul the Hope to the bulkhead 
by heaving on the stern line, it was found 
that her stern had caught upon the anchor 
hanging at the bow of the Kolon. Upon slack- 
ing the chain the Hope went free, but the 
hole made by the anchor caused her to sink, 
whence the damage to recover which these 
suits are brought. 

The foundation of these actions is negli- 
gence, and there can be no recovery with- 
out negligence on the part of the Kolon is 
found. If, as claimed on the part of the 
Kolon and shown by the evidence, the posi- 
tion of the Kolon remained unchanged 
while the Hope was moving, the only negli- 
gence on the part of the Kolon to be sug- 
gested is in lying where she was or in al- 
lowing her anchor to hang as it did. 

To lie at the end of a pier cannot be held 
to be negligence in itself, but the place is 
dangerous, calculated to interfere with the 
movements of vessels in the slips, and en- 
tails special responsibility. Thus rule 11 of 
the harbor masters' regulations prescribes 
that "vessels at the end of wharves or piers 
shall haul either way as to bestaccommodate 
vessels going in or coming out from such 
whai-ves or piers." The Kolon, in this in- 
stance, was under a greater responsibility, 
because she lay with her bow projecting 
some distance beyond the line of pier. Ex- 
tending thus partly across the slip the posi- 
tion of her anchor, not catted but hanging 
from the bow, with flukes below the water, 
was especially dangerous to vessels moving 
about the slip. Rule 8 of the harbor mas- 
ters' regulations requires of a vessel lying 
alongside the piers that the flukes of the 
off-siiore anchor be taken in ou the fore- 
castle. 

In respect to the in-shore anchor there is 
DO regulation, but it is evident that where 
a vessel is lying at the end of a pier with 
her bow extending beyond the line of the 
pier the in-shore anchor, if not catted, is as 
dangerous, to vessels moving in the slip, as 
the off-shore anchor of a vessel lying along- 
side the pier. I am of the opinion that it is 
negligence for a vessel lying as the Kolon 
was to allow her anchor to' hang as she did. 
The proofs show it to have been so consid- 
ered, not only by those in charge of the 
Hope, but by the mate in charge of the 
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Kolon; for it is proved and not conti-adicted 
that the owner of the Hope told the mate of 
the Kolon that the position of the anchor 
was dangerous, and the mate did not dis- 
pute it. Furthermore, the mate was told 
that the Hope would be obliged to haul in 
in the morning, and he promised to have 
the anchor out before that time. The Hope 
did haul according to the notification, and in 
the movement, which would otherwise have 
been attended with no danger, she was sunk 
by catching upon the anchor, which had 
been left in its dangerous position. It seems 
clear, then, that the Kolon was guilty of 
negligence. 

The remaining question is whether the 
Hope was also in fault It is proved and 
not disputed that, by the exercise of care, 
the Hope could have been held up against 
the eddy tide while taking the place of the 
inside boat, so as to avoid contact with the 
anchor. And I am of the opinion she was 
bound to take this precaution. She knew 
that the distance between her stern and the 
Kolon's bow was small, and she knew that 
the anchor was still hanging from the bow. 
She gave no notice to the Kolon that she 
was about to haul, at the time of the haul- 
ing, but undertook the manoeuvre of get- 
ting in to the bulkhead without hitting the 
anchor. In this undertaking she omitted to 
take an obvious and, as it turned out, a nec- 
essary precaution to avoid accident. Where 
the circumstances are extraordinary the un- 
excused omission to use corresponding ef- 
fort is negligence. This then is a ease of 
mutual fault There was no damage to the 
Kolon. The owner of the Hope may there- 
fore have a decree for one-half his damages. 
The owner of the cargo, in accordance with 
the decision of the supreme court of the 
United States in the case of The Atlas [93 
U. S. 302] must be'allowed to recover of the 
Kolon his whole loss. 
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KONING T. BAYARD, Jr., et al. 

[2 Paine, 251; 2 U. S. Law Int 34.] i 

Circuit Court, S. D. New Xwk. Nov. 19, 1829. 

Courts — Boles as to Docketing Judgments — 
Clerks of Court — Form of Writs and Exe- 
cutions — Modes of Process — Lien op Federal 
Court— Judgment on Land — Effect in New 
York of Docketing. 

1. This court, under the power given by the 
17th section of the judiciary act of 1789 [1 Stat- 
83], and the 7th section of the act of 1792 [1 
Stat. 275], has authority to make rules relative 
to the signing, filing and docketing of judgments. 
Such matters relate to the practice of the court, 
which the court may regulate according to its 
own pleasure, provided it be not repugnant to the 
laws of the United States. Nor has it ever been 

1 [Reported by Elijah Paine, Jr., Esq.] 
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understood that such practice could be shown only 
by written rules. If it has existed for a series 
of years, it is to be presumed that it has been es- 
tablished under the order of the court. 

2. A regular docket of all judgments in this 
court having been kept for a period of more than 
thirty years, in the manner required by the act of 
1787, to be kept by the clerks of the state courts, 
such unbroken practice is sufficient to warrant the 
conclusion that it was adopted by order of tiie 
court. 

3. By the process act of congress of 1789 [1 
Stat. 93], it is {'eclared, that until further pro- 
vision is made, and except where, by liat act, or 
other statates of the United^ States, it was other- 
wise provided, the forms of writs and executions, 
except their style, and the modes of process in the 
circuit and district courts, in suits at compion 
law, should be the same in each state respectively 
as were then used or allowed in the supreme 
courts of the same. The act of 1792 contains sub- 
stantially the same directions. 

4. The expression, modes of process, used in 
these acts, indicate the progressive course of the 
business in a cause from its commencement to 
its termination, and applies to proceedings which 
take place after judgment as well as before, down 
to the satisfaction of the judgment, including 
the conduct of the officer in the execution of the 
process; and this is to conform to the law of the 
state as it existed in September, 1789. By these 
acts congress adopted both the form and effect of 
execution as established by the state laws in 1789, 

5. Therefore, the lien created by judgments in 
the circuit courts of the United States upon land, 
and the mode of proceeding to obtain satisfaction 
of the judgments, are regulated by the state laws. 

[Cited in Heckseher v. Binney, Case No. 6,316; 
Lombard v. Bayard, Id. 8,469; Ludlow v. 
Clinton Line R. Co., Id. 8,600.] 

6. The 7th section of the act of New York, of 
the 19th of April, 1787, directs that the execution 
shall, in the first place, command the sheriff to 
take the goods and chattels of the defendant; and 
if sufficient cannot be found, then to make the 
debt and damages out of the lands and tenements 
whereof the defendant was seized on the day 
when such lands became liable to such debt, which 
is the day on which the judgment was docketed; 
and this is its effect whicli congress adopted by 
the process acts of 1789, 1792. 

7. The declaration in the act of New York, of 
March 19th, 1787, that no judgment shall affect 
land but upon the filing of the roU and docketing 
the judgment, necessarily implies that upon that 
being done it shall affect the lands, and is equiv- 
alent to saying it shall then become a lien. 

[Cited in U. S- v. Babbit, 1 Black (66 U. S.) 
61.] 

8. Lands in the state of New York may be 
taken and sold on execution issued upon a judg- 
ment in the circuit court of the United States, 
and such judgment is a lien on the lands on the 
day it is docketed. 

[This was a scire facias by William Koning 
against William Bayard, Jr., and others, to 
revive judgment against William Bayard, 
deceased, and for execution on the lands 
and tenements of said William Bayard, de- 
ceased. William Renwick, terre tenant, 
pleads specially. The case is now heard on 
demurrer to plea.] 

THOMPSON, Circuit Justice. This case 
comes before the court on a general demur- 
rer to the plea, to a scire facias issued in 
the cause to revive the judgment and obtain 
execution thereon. The scire facias prays 
execution to be levied on the lands and tene- 



ments which were of William Bayard, de- 
ceased, on the 20th day of September, in 
the year 1825, being the day on which the 
judgment against him was docketed. To 
this scire facias William Renwick, one of 
the- terre-tenants, pleaded that after the 
judgment was given, and before any execu- 
tion had been issued thereon, the executors 
of William Bayard, deceased, by virtue of a 
power given to them by his will, had con- 
veyed to him the lands of which he was re- 
turned terre-tenant for a valuable considera- 
tion, and without notice of the judgment, 
and insisting on this conveyance as a bar 
to the execution prayed for. To which plea 
a general demurrer was interposed. Under 
this state of the pleadings, the general ques- 
tions which have been raised and discussed 
at the bar are whether, in the state of New 
York, lands may be taken and sold on exe- 
cution issued upon a judgment in the cir- 
cuit court of the United States; and if so, 
whether such judgment is a lien upon the 
land, and from what time, as against bona 
fide purchasers. 

The first question was not much pressed, 
and indeed the plea is not framed so as 
properly to raise this objection, but rests 
upon the allegation that the purchase was 
made after the judgment and before exe- 
cution issued. An admission, however, that 
lands may be taken and sold under a judg- 
ment in the courts of the United States, has 
a material bearing upon the other questions. 
For, it may be asked by what authority are 
they made liable? There is no act of con- 
gress expressly making lands liable to such 
execution; and if liable at all, it must grow 
out of the operation of what are commonly 
called the process acts of 1789 and 1792 (2 
Bior. & D. Laws, 72, 299 [1 Stat. 93, 275]), 
thereby adopting the state law upon the sub- 
ject. And if the state law is adopted for 
this purpose, it is difficult to assign any sat- 
isfactory reason why it is not adopted as 
to the effect and operation of the judgment 
as a lien. But the material inquiry is, 
whether the judgment became a lien upon 
the land from the time of its being dock- 
eted, so as to overreach a subsequent bona 
fide sale- 
It has been said, that if the process acts 
should be deemed to have adopted the state 
law in relation to judgments, it must be the 
law as it existed in the year 1789, and must 
be governed by the statute of this state, of 
the 19th March, 1787 (2 Bior. & D. Laws, 
Jones & V. Ed., 113), and which is supposed 
to differ from the present law on that sub- 
ject. But I apprehend the distinction which 
has been taken is not well founded. There 
is some small variation in the phraseology, 
but not such as to afiCect the sense and mean- 
ing of the laws. By the present law the 
judgment is expressly declared to be a lien 
upon the lands, tenements and real estate 
of the person against whom the judgment 
is recovered. By the act of 1787, there is 
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no suck express lien created, but it is nec- 
essarily implied; and in tlie revision of the 
laws in 1813, the phraseology is altered, ex- 
pressing only what was before necessarily 
implied, and it has never been understood 
that it made any difference in the intei-pre- 
tation of the law. By the act of 1787, all 
the lands, tenements and real estate of the 
debtor are expressly made liable to be sold 
on execution, and it declares that no judg- 
ment shall affect any lands or tenements as 
to purchasers or mortgagees, or have any 
preference against heirs, executors or ad- 
ministrators, in their administration, but 
from the time of the actual filing of the roll 
or record of the same judgment in the clerk's 
oflace, and the docketing the judgment by 
the clerk, in the manner directed by the 
act. The declaration, that no judgment 
shall affect lands but upon the filing the 
roll and docketing the judgment, necessa- 
rily implies that upon that being done, it 
shall affect the lands, and is equivalent to 
saying it shall then become a lien. 

But it Is said, that if the judgment be- 
comes a lien on the lands upon the docket- 
ing of the judgment, there is no act of con- 
gress authorizing or requiring such docket- 
ing. Nor is there any rule of this court 
which directs the signing and filing the 
judgment, nor the docketing of judgments; 
60 that the executions upon judgments in 
this court cannot direct a levy upon any 
lands, except such as are owned by the de- 
fendant at the time of issuing the execu- 
tion. 

The answer to the first branch of the ob- 
jection will depend upon the question (which 
will be hereafter considered) how far con- 
gress, by the process acts, has adopted the 
state law in this respect. The second 
branch of the objections seems to imply, 
that an express written rule of the court 
must be shown, in order to justify the prac- 
tice of docketing judgments. There can be 
no doubt but the court would have author- 
ity to make such a rule under the power 
given by the seventeenth section of the ju- 
diciax-y act of 1789, and the seventh section 
of the act of 1792. It was a' matter re- 
lating to the practice of the court which the 
court might regulate according to its own 
pleasure, provided it was not repugnant to 
the laws of the United States; and it never 
has been understood that such practice 
could be shown only by written rules. If 
the practice has existed for a series of years, 
it is to be presumed that it has been estab- 
lished under the order of the court This 
was the view taken of this question by the 
supreme court, in the case of FuUerton v. 
Bank of V, S., 1 Pet. [26 U. S.] 612. In 
speaking of the rules of the circuit court 
for the state of Ohio, it is said, when this 
circuit was established in the year 1807, the 
judge assigned to it found the practice of 
the state courts adopted in fact into the 
circuit court of the United States, and it 
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has not been deemed necessary to make 
any material alterations since; but as far 
as it was found practicable and convenient, 
the state practice has, by uniform under- 
standing, been pursued by the circuit court, 
without having passed any positive rules 
upon the subject A regular docket of all 
judgments in this court has been kept by 
the clerk, from the year 1795 to the present 
time, in the manner required by the act of 
1787, to be kept by the clerks of the state 
courts. Such unbroken practice for more 
than thirty years, is amply sufficient to war- 
rant the conclusion that it was adopted by 
order of the court. 

It seems to have been tacitly admitted, in 
cases which have arisen in several of the 
circuit courts of the United States, that the 
lien created by a judgment in the courts of 
the United States upon land, and the mode 
of proceeding to obtain satisfaction of the 
judgment, were regulated entirely by the 
state laws. In the case of Hurst v. Hurst 
[Case No. 6,931}, in the Pennsylvania cir- 
cuit, the question was as to the distribution 
of certain moneys (brought into court) 
among judgment creditors. Some of the 
judgments were recovered in the state 
courts, and some in the courts of the Unit- 
ed States; and throughout the whole argu- 
ment at the bar, and in the opinion of the 
court, there is no intimation but that the 
lien under the judgments in the United 
States courts was to be considered precise- 
ly as if obtained in the state courts; and it 
is expressly stated by the court to be a case 
arising out of a state law. So, also, in the 
case of U. S. v. Slade [Id. 16.312], in the 
circuit court for Massachusetts, the United 
States claimed title under a judgment re- 
covered in the district court of Massachu- 
setts, and the question turned upon the va- 
lidity of the levy and setting off the lands 
upon the execution issued upon that judg- 
ment; and in considering and deciding up- 
on the objections, the court was governed 
entirely by the state law of 1784. 

And in the case of Thelusson v. Smith, 2 
Wheat [15 U. S.] 397, in the supreme court 
of the United States, the question grew out of 
a judgment recovered in the circuit court for 
the district of Pennsylvania, and no sugges- 
tion was made at the bar or from the bench 
that the judgment was not a lien upon the 
debtor's land; but, on the contrary, a general 
observation is made by the court, that a judg- 
ment gives to the judgment creditor a lien on 
the debtor's lands, and a preference over all 
subsequent judgment creditors. And when 
some explanation of this case is made in Con- 
ard V. Atlantic Ins. Co., 1 Pet. [26 U. S.] 443, 
the court say, it is not understood that a gen- 
eral lien by judgment on land, constitutes per 
se a property or right in the land itself; it 
only confers a right to levy on the same, to 
the exclusion of other adverse interests, sub- 
sequent to the judgment; and when the levy 
is actually made on the same, the title of the 
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creditor for this purpose relates back to the 
time of the juagment, so as to cut out inter- 
mediate incumbrances. 

It is true that in these cases the question 
whether judgments in the United States courts 
■were liens on land or not, was not the point 
directly decided, but it seemed to be taken 
for granted, both by the counsel and the 
court, that they were. But if any doubt ex- 
isted on this point, the question is put at rest 
by the decision of the supreme comt in the 
cases of Wayman v. Southard [10 Wheat. (23 
U. S.) 1] and U. S. Bank t. Halstead [10 
Wheat. (23 U. S.) 51]. In these eases, the 
court Avent into a very full e:xpIauation and 
consti-uetiou of the process acts of congress, 
which have been already referred to. By the 
first act of 1789, it is declared, that until fur- 
ther provision is made, and except where by 
this act or other statutes of the United States 
is otherwise provided, the forms of writs and 
executions, except their style, and modes of 
process in the circuit and district coui-ts, in 
suits at common law, shall be the same in each 
state respectively as are now used or allowed 
in the supreme courts of the same. The act 
of 1792 contains substantially the same direc- 
tions with respect to the forms of writs, exe- 
cutions and other process, and the forms and 
modes of proceeding, fee, in the circuit and 
district courts, with the following addition: 
"Subject, however, to such alterations and 
additions as the said courts respectively shall, 
in their discretion, deem expedient, or to such 
regulations as the supreme court of the United 
States shall think proper, from time to time, 
by rule to prescribe, to any circuit or district 
court concerning the same." 

The court say, that the word "form" as used 
in these acts, has much of substance in it, be- 
cause it consists of the language of the writ, 
which specifies precisely what the officer is to 
do. His duty is prescribed in the writ, and he 
has only to obey its mandate so far as re- 
•spects the object to be accomplished: that 
modes of process or proceeding indicate the 
progressive course of the business in a cause, 
from its commencement to Its termination, 
and applies to proceedings which take place 
after judgment as well as before, down to the 
satisfaction of the Judgment, including the 
conduct of the officer in the execution of the 
process; and this is to conform to the law of 
the state as it existed in September, 1789. 
The act adopts the state law as it then stood, 
not as it might afterwards be made: that con- 
gress intended to legislate as well upon the 
effect as the form of executions issued upon 
judgments recovered in the courts of the 
United States: that when, by the state law, 
lands were liable to be taken and sold on 
executions from the state courts, they were 
equally liable on executions issued from the 
courts of the United States. 

These cases very clearly and fully declat 
that congress adopted both the foi*m and eilecc 
of executions, as established by the state 
laws in the year 17S9. What was that form 
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and effect in this state at that time? This 
will depend upon the act of the 19th of April, 
1787, which has been referred to. The 7th sec- 
tion of that act directs what the execution 
shall contain; it, in the first place, commands 
the sheriff to take the goods and chattels of 
the defendant, and if sufficient cannot bo 
found, then to make the debt and damages 
out of the land and tenements whereof the de- 
fendant was seized, on the day when such 
lands became liable to such debt; and it re- 
quires that day to be particularly specified in 
the execution, which is always the day on 
which the judgment was docketed. The exe- 
cution, therefore, extends to, and operates 
upon ail the lands of which the defendant was 
seized on that day. And this is its effect, 
which; according to the case^ referred to, con- 
gress has adopted by the process acts of 1789 
and 1792. 

The judgment, therefore, in this case, be- 
came a lien on the lands in question, on the 
day it was docketed. And the matter set up 
in the defendants' plea, is no bar to the issu- 
ing of an execution against the lands in ques- 
tion. The plaintiff is, accordingly, entitled to 
judgment upon the demurrer. 

NOTE. A vendee of lands, having obtained 
his deed, was subsequently notified of an out- 
standing lien by judgment against the vendor, 
whereupon the vendee promised the creditor to 
retain a portion of the purchase-money for his 
benefit, which the vendee did not do, hut under a 
belief that the vendor was in good circumstances, 
paid it to him. The creditor suffered the juda- 
ment to lie ten years after it was docketed, and 
then sued out execution, on which the lands so 
purchased were seized; held, that the vendee's 
right being clear, he was entitled to summary 
relief, by an order for a perpetual stay of proceed- 
ings; though, it seems, had there been doubt of 
his good faith, either in respect to the original pur- 
chase, or the non-fulfilment of his promise as to 
retaining the purchase-money, the court would 
have allowed the creditor to sell. Davis v. Tif- 
fany, 1 Hill, 642. So, also, lands purchased in 
good faith from the defendant in the judgment, 
during tlie running of the ten years, are held free 
and discharged of the lien, if there be no sale 
within the ten years, although the purchases be 
made with the knowledge of the judgment. 
Tufts V. Tufts, 18 Wend. fl21. The ten years 
commence running at the time of the original 
docket, and the lien is not saved by subsequent 
revivals by scire facias. Id. An execution up- 
on a judgment more than ten years old, will not 
be stayed, unless the application for that purpose 
be made by purchasers, or incumbrancers. Id. 
And when made by a purchaser, it seems that a 
court would require all moneys remaining due to 
the defendant to be paid to the plaintiff in the 
judgment. Id. "^Tiere a motion was made for a 
perpetual stay, the notice for which was sub- 
scribed by an attorney, as attorney for the pur- 
poses of the motion, and no purchaser or incum- 
brancer was an actor in the proceeding, the mo- 
tion was denied. &c., and the attorney ordered to 
pay tlie costs. Id. A rent charge, that is, a rent 
reserved upon a lease in fee, containing a clause 
to enter and distrain for the rent, is an interest 
in land which is bound by a judgment, and may 
be sold on execution as real estate, and forms a 
specific portion of the premises on which it is 
charged; a rent seek is not such an interest. 
People V. Haskins, 7 Wend. 463. The interest 
in lands of a cestui que use may be .sold on exe- 
cution. Jackson v. Walker, 4 Wend. 462. 
Where the heir, previous to the death of his an- 



[U Fed. Cas. page 847J 



(Case No. 7,924) KONINQ 



cestor, conveys by deed all his interest in the es- 
tate of his ancestor, and there is a judgment 
against the heir previous to the conveyance, on 
which, after the descent of the property, a sale 
is had, the purchaser at such sale, and not the 
^antee under the conveyance, takes the land. 
Jackson v. Bradford, Id. 619. Although a cove- 
nant of warranty would bar by way of estoppel 
the heir and his issue from setting up title to the 
estate, such estoppel does not affect ■flie purchaser 
under a Dudgment entered previous to the con- 
veyance creating the estoppel. Id. The priority 
to which a judgment in favor of the United States 
is entitled, does not extend to create a prior lien 
on real estate; it merely gives a right of prior 
payment out of the general funds of the debtor 
in the hands of lie assignee. Forsyth v. Clark, 
on appeal, 3 Wend. 637. A judgment on a war- 
rant of attorney to confess, &c., may he entered 
after the death of the defendant, provided it be 
entered as of the term in which he dies, if the 
death happen during a term; and if it happen dur- 
ing a vacation, that it be entered as of the term 
immediately preceding the death. Nichols v. 
Chapman, 9 Wend. 452. Such judgment, how- 
ever, does not bind the real estate of the deceased; 
it is merely a debt having a preference, to be paid 
in the usual course of administration. Id. Nor 
can execution issue upon such judgment, or upon 
any other judgment, where the defendant dies 
after judgment and before execution, until one 
year after the death of the defendant Id. To 
save the lien, not only must the execution issue, 
but the sale must take place within the ten 
years, unless the plaintiff has been restrained by 
injunction or writ of error. Little v. Harvey, Id. 
157, The fact of the execution being tested 
within the ten years, when not delivered to the 
sheriff until after the ten years, will not help the 
plaintiff. Id. A judgment against administra- 
tors upon a bond and warrant of attorney, exe- 
cuted by tihem, does not bind -the estate of the 
intestate, so that it can be taken upon an execu- 
tion issued thereon: nor can such judgment be 
pleaded by the administrators in support of a plea 
of plene administravit praeter, &c. Pinney v. 
.Johnson, 8 Wend. 500. A person who obtains a 
judgment against another, and sells the land of 
his debtor, becoming himself the purchaser at an 
amount exceeding the judgment, has no right to 
redeem the premises purchased by him from the 
operation of a sale anterior to that under which 
he purchased; the sale of the land under his exe- 
cution having extinguished the Hen of his judg- 
ment, he is no longer a judgment creditor having 
a lien. People v. Easton, 2 Wend. 297; Wood v. 
Oolvin, 5 Hill, 228. A judgment at law is a lien 
upon the interest of a cestui que trust, and sucli 
interest may be sold by execution where the 
cestui que use has the whole beneficial interest, 
and the trustee only a naked and formal title. 
.Jackson v, Bateman. 2 Wend. 570. Where a 
fi. fa. was levied in the autumn on hides, which 
were in the vats undergoing the process of tan- 
ning, and could not therefore be sold till spring 
without great sacrifice, and the plaintiffs therefore 
directed the officer to delay a sale till spring; 
held, that this did not render the fi. fa. dormant 
or fraudulent as to subsequent executions. Pow- 
er V. Van Buren, 7 Cow. 560. One who is in pos- 
session of land under a contract of purchase, has 
a real estate in the land within the statute (1 
Rev. Laws, 500) which is bound by a judgment in 
a court of record; and, therefore, if he assigns his 
interest and possession after judgment, though be- 
fore a fi. fa. levied, yet the lien of the judgment 
continuing, his interest may be sold upon the exe- 
cution. Id. A levy on a fi. fa. by the deputy of 
a sheriff, is a constructive levy on the same prop- 
erty of a subsequent fi. fa. delivered to another 
deputy of the same sheriff. And this, though the 
property first levied upon be afterward, before 
the delivery of the second execution, removed in- 
to another state and remain there till after the re- 
turn day of the spcond execution. Russell v. 
Gibbs, 5 Cow. 390. See, also, IMarsh v. Law- 



rence, 4 Cow. 461. A fi. fa. does not become 
dormant or fraudulent as to subsequent execu- 
tions, by the mere indulgence or negligence of the 
sheriff to proceed and sell, without any act of the 
plaintiff. Id. A plaintiff bidding on his own exe- 
cution, is not bound to pay the money. Id, But 
if there be a dispute between him and other cred- 
itors as to which execution the money is to apply, 
semble, the sheriff may refuse the plaintiff's bid, 
or refuse to deliver lie property till the money 
be paid, and proceed to sell again, if it be not 
paid according to the bid made. Id. But if he 
sell and deliver the nroperty to the plaintiff, he 
cannot maintain an action for the price bid. Id. 
The issuing of an execution before the ten years 
after docketing a judgment have expired, and a 
note after it under the ten years, will not extend 
the lien of the judgment as against subsequent 
judgment creditors, &c. Roe v. Swart, 5 Cow, 
294. A judgment is not a lien upon a mere equi- 
ty, and such an interest cannot be sold on execii- 
tion. Jackson v. Chapin, Id. -485. Thus, where 
R. conveyed lands to B., who held as R.'s trus- 
tee, but under an equitable obligation to convey 
to another; held, that a judgment against B. was 
not a lien on his interest, and that it could not be 
sold on execution. Id. To recover in ejectment 
under a purdiase at sheriff's sale, on a judgment 
against a party not in possession, the plaintiff 
must prove against the one foimd in possession, 
that the party against whom the judgment was 
rendered had some right title or interest in the 
premises sold; and it was held not enough to 
show that such party held adversely for less than 
twenty years, but abandoned the premises before 
judgment to which she never returned; though a 
few months after abandoning she conveyed to the 
defendant in the ejectment who afterward en- 
tered under the conveyance. Jackson v. Town, 4 
Cow. 599. An equitable or legal seisin must be 
shown, on which a judgment can attach, and be 
a lien, in order to warrant a sale of real estate 
under it. Id. Where a party against whom the 
judgment is recovered is the actual possessor, this 
is sufficient of itself; for actual possession is 
prima facie evidence of title; and he cannot show 
title in another. Id. Even if the deed be founded 
on natural love and affection, it will not be void 
within the 13 Eliz. as against creditors, if it be 
not shown that tiie grantor was indebted to such 
a degree, that the settlement will deprive tlie 
creditors of an ample fund for payment of tlieir 
demands. Id. And a deed upon such a considera- 
tion is good within the 27 Eliz. as against a sub- 
sequent purchaser. Id. But not in either case, 
if a fraudulent use be made of it Id. Lands are 
sold on execution for less than the amount of the 
debt;, the creditor cannot afterward sell the same 
lands for the balance remaining due on the jud?' 
ment, and thus defeat the title of the purdiaser. 
Wood V. Colvin. 5 Hill, 228: Hewson v. Dey- 
gert 8 .Johns. 333. A sale of land upon a judg- 
ment and execution, though for only a part of 
what is due upon the judgment witli the lapse of 
fifteen months from the time of sale, and a con- 
veyance by the sheriff, destroys the lien of the 
judgment, even for the balance remaining* due; 
and the judgment creditor for the balanr-e cannot, 
therefore, redeem the land from a purchaser \m- 
der a senior judgment, within the statute. Laws 
43d Sess. c. 184. § 3; Ex narte Stevens. 4 Cow. 
133; Wood v. Colvin, 5 Hill, 228, Such a sale 
and conveyance also destroys the lien of all junior 
judgment creditors; so that they cannot redeem 
from a purchaser under any judgment older than 
the one upon which the conveyance is made. Id. 
Thus, where M. had judgment, then C. and then 
S., all against F., which bound his land; C. sold 
the land for part of his judgment then M. sold; 
C. waited fifteen months from his (C.'s) sale, and 
took a conveyance, and then, within fifteen 
montlis from tiie time of SI.'s sale, paid M. his 
bid. &c., and claimed to redeem as creditor for his 
(C.'s) balance; and S. also, in proper time, paid 
M.'s bid, &c., and claimed to redeem; held that 
both C.'s lien for his balance and S.'s lien by the 
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judgment were divested by the sale and convey- 
ance on O. s judgment, and that neither could re- 
deem. Id. A jS. fa. delivered to the sheriff takes 
preference of an attachment levied before the fi. 
fa. but after the delivery of the fi. fa. to the sher- 
iff. Wells v. Marshall, 4 Cow. 411. A judgment 
created upon full consideration, though for the ex- 
press purpose of enabling the creditor to redeem, 
IS valid. Snyder v. Warren, 2 Cow. 518. A 
3 "dement is not a lien on a term for years. Merry 
v. Hallet, Id. 497; Vredenbergh v. Morris, 1 
Johns. Gas. 223. The lien is now extended to 
terms for years. 2 Kev. St. 282, § 3, note e. A 
judgment for costs in partition is within the first 
proviso of the first section of the act concerning 
judgments and executions, and is a lien on the 
land for ten years only. Lansing v. Vischer, 1 
Cow. 431. Where a defendant in partition made 
a written agreement to sell his share to R., who 
had notice of the lien, and agreed to pay the costs; 
and R, afterward assigned the contract to another 
for a valuable consideration without notice of the 
hen. no execution having issued within ten years 
after the judgment; it was held, that the as- 
signee was a bona fide purchaser, and protected 
against the judgment, although he did not actual- 
ly receive a deed from tlie defendant until after 
the execution issued. Id. Where an execution 
has lain dormant in the hands of a sherifE for a 
year, without any actual levy, a sale of a specific 
chattel for a fair price, and without any fraudu- 
lent intent on the part of the purchaser, is not 
void. Bliss V. Ball, 9 Johns. 132. A judgment 
does not, of itself, transfer the title of the lands 
bound by it, or destroy the seisin of the defend- 
ant. Sedgwicic v, Hollenback, 7 Johns. 376. A 
judgment, by agreement of the parties, may be en- 
tered up for a debt due, and also as security for 
fiiture advances to the defendant; and the plain- 
tiff may collect, by execution, not only the sum 
actually due at the time the judgment was en- 
tered, but the amount subsequently advanced to 
the defendant, provided the whole does not exceed 
the amount in the condition of the bond, on which 
the judgment is given. Livingston v. Mclnlay, 16 
Johns. 165. Where the body of a defendant is 
taken in execution, the lien of the judgment upon 
' his land is suspended; and if, during his impris- 
onment, a fi. fa. is issued on a junior judgment 
under which the land is sold, and he is then dis- 
charged from imprisonment under the act for the 
relief of debtors with respect to the imprisonment 
of their persons, and then the plaintiff in the prior 
judgment issues a fi. fa., this does not give that 
judgment a priority of lien, or defeat the title ac- 
quired under the laten judgment. Jackson v. 
Benedict, 13 Johns. 533. The act concerning 
judgments (Laws 36th Sess. c. 50; 1 Rev. Laws 
N. Y- 500) was intended to protect purchasers, 
and does not alter the law between the parties; 
and, as between them, the goods of the defend- 
ant are bound from the teste of the fi. fa. Hotch- 
kiss V. McVickar, 12 Johns. 403. And if a third 
person takes away goods of the defendant after 
the teste of the fi. fa., they may still be levied 
upon. Id. A stipulation not to take out execu- 
tion a^gainst the body or i)ersonal property of the 
defendant, in consideration of his confessing a 
judgment, does not prevent the judgment operat- 
ing as a lien upon his real estate. Van Rensse- 
laer v. Sheriff of Albany, 1 Cow. 501. It was de- 
cided that a person in possession of land under a 
contract of purchase, has an interest in the land, 
which may be sold on execution. Jackson v. 
Scott, 18 Johns. 94. The facts were the follow- 
ing: In the spring of 1817, the title was in the 
people of the state. The premises were sold by 
the surveyor-general to Elijah Scott, and a certifi- 
cate was given him by which he would be enti- 
tled to a patent on complying with the conditions 
of sale. A judgment had been docketed against 
Scott before this purchase from the state. In Au- 
gust, 1817, Scott assigned the certificate to the 
defendant, who was his son-in-law, who went 
into possession of the premises. In May, 1818, an 
execution was issued on the judgment "against E. 
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Scott and the premises sold, and the purchaser at 
sheriffs sale brought ejectment Spencer, Ch. 
Justice, says the only question is, whether, as E. 
ocott had only the possession of the premises, 
with a contract from the surveyor-general enti- 
tling Iiim to a conveyance on the payment of cer- 
tain sums of money which vet remain due, he 
had such an interest as might be levied on and 
sold on execution. He adds, that whether E. 
bcott was seized or not was not subject of in- 
quiry: for if not seized, he had a chattel interest 
hable to be sold. Jackson v. Pike, 9 Cow. 81. 
By the second section of the "Act concerning 
judgments and executions." passed the 31st of 
March, 1801, a judgment lien attaches upon land 
from the time of filing the record of judgment 
Waterman v. Haskin, 11 Johns. 228. By the 
third section of that act the clerk is directed to 
docket all judgments during the term, or within 
six days after the term of which such judgments 
are rendered; and no judgment not docketed "as 
aforesaid," shall affect any lands or tenements as 
to purchasers, etc. Id. In this case, both judg- 
ments were filed on the same day and were dock- 
eted on the same day that they were filed. Id. 
Ihe priority of docketing, therefore, seems to be 
immaterial, as between these judgments; and 
the case admits it to be altogether uncertain 
which judgment roll was first filed. Id. We 
must consider the judgments equal as to the date 
of the hen; and as Halstead first sued out his ex- 
ecution, and the sheriff began to execute it before 
the fi. fa. issued on the judgment of Waterman, 
Halstead thereby turned the scale of equal right 
and gained a priority by his vigilance. Id. One 
who IS in possession of land under a confract of 
purchase, has a real estate in the land, within 
the statute (1 Rev. Laws, 500), which is bound by 
a judgment in a court of record; and therefore, 
if he assign his interest and possession after judg- 
ment though before a fi. fa. levied, yet the lien of 
the judgment continuing, his interest may be sold 
upon the execution. The docketing of the judg- 
ment is notice to the purchaser as in other cases. 
Jackson v. Parker, 9 Cow. 73. Lands in a de- 
fendant s possession when judgment is obtained 
against him, may be sold by execution, though 
at the time of the sale they are holden adversely 
to him. Jackson v. Tuttle, Id. 233. One in pos- 
session of land has an interest in it which is 
bound by a judgment, though the title be in an- 
other. Id. Where one, after a judgment is ob- 
tained against him, aliens a part of his real es- 
tate on which the judgment is a lien, on motion to 
the court m which judgment was obtained, or on 
filing a bill in chancery, the judgment creditor 
will be compelled, by order or decree, to exhaust 
the estate remaining in the debtor's hands before 
selling the part so aliened. Clowes v. Dickinson, 
Id. 403. And if the creditor, or any other having 
the control of his judgment cause a sale of the 
ahened estate before resorting to the other, the 
latter being sufladent to pay his debt, though no 
order or decree be obtained, he shall restore the 
real estate to the alienee, or if sold by the sheriff 
to a bona fide purchaser, shall account to tlie 
ahenee for the value of the real estate aliened, if 
the other would have satisfied the judgment, or, 
if not restore or account for the value beyond 
what would, with the other, have satisfied the 
judgment Id. And the alienee having stood 
by, and seen the legal estate pass from him, 
shall not be allowed the land itself, with improve- 
ments made subsequent to the sheriff's sale, and 
before the alienee of tlie judgment debtor asserts 
his claim. Id. The better opinion is, that juilg- 
ments bind after purchased lands, even in the 
hands of a purchaser. Stow v. Tifft 15 Johns. 
464. But not in a ease where seisin was but 
instantaneous; and the title passed out of the 
grantee at the same instant. Id. The modern 
doctrine is not merely that the purchaser must 
know of the jndgment. The fact will not of 
itself, defeat a bona fide sale, or make it, in judg- 
ment of law, fraudulent. If that was the rule 
of law, it would put a most inconvenient check 
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to the circulation of personal property. The rule 
is, that the purchaser, knowing of the judgment, 
must purchase, with the view and purpose to de- 
feat the creditor's esecutioa; and if he does it 
with that purpose; it is -iniquitous and fraudu- 
lent, notwithstanding he may give a full price. 
Beals V. Guemsev, 8 Johns. 348. A judgment 
of more than ten years' standing, its lien as to 
bona fide purchasers and junior judgments, hav- 
ing expired within the act of 1813, concerning 
judgments and executions (1 Kev. Laws. 500, § 
1), ranks, in effect, as ajudgment junior to later 
judgments; and may redeem from a sale under 
them, according to the statute (I/aws 43d Sess. c. 
184). Ex parte Peru Iron Co., 7 Cow. 540. It 
continues a lien as to the judgment debtor and 
his heirs. Id. Under the act (Laws 43d Sess. 
c. 184, § 3), a senior judgment creditor may re- 
deem from a sale upon a junior judgment. Id. 
A purchaser of land, or one who redeems from a 
sheriff's sale upon a junior judgment or upon a 
judgment whose lien has expired by the lapse of 
ten years, acquires all the interest of the jud^ 
ment debtor; becomes, in effect, his grantee; and 
may redeem as such, within twelve months after 
a sheriff's sale upon a senior judgment. Id. _ A 
sale of land upon execution does not carry a title, 
but a lien, till after fifteen months. Id. One 
who acquires title to the land of a judgment 
debtor by purchase, at a sheriff's sale, being 
considered a grantee; on his redeeming within 
twelve montlis from a sale upon a senior judg- 
ment, the latter sale becomes void. Id. Semble, 
that one having purchased land at a sheriff's sale, 
acquires, at first, a mere lien, which he may re- 
lease or discharge, without the consent of the 
junior judgment creditors. Id. A junior judg- 
ment creditor pays a purchaser under a senior 
judgment which he .owns, his purchase-money, 
with ten per cent.; and takes an acknowledgment 
of the payment, an assignment of the judgment, 
and all the purchaser's interest in the land, with 
an order on the sheriff to convey to the person 
paying. Held, that the person paying is to be 
considered a redeeming creditor; not a mere as- 
sipniee. Id. Where one comes to redeem land 
" sold on execution, from one who has before re^ 
deemed; and the latter daims to have an in- 
creased payment to him as assignee of a judg- 
ment in virtue of which he redeemed, he must 
furnish proof of his right to such judgment; and 
it is not enough to furnish a mere memorandum, 
and give notice of the assignment. Id. Though 
a judgment creditor has once redeemed upon his 
judgment, and takes a title, it is not a satisfac- 
tion; and he may redeem again in virtue of the 
same judgment; especially from a sale on a judg- 
ment senior to his own and the one from which 
he first redeemed. Id. A tender by one judg- 
ment creditor to another, does not discharge the 
lien of the latter. Id. "Where several judg- 
ments are of more than ten years' standing, they 
rank in relation to one another according to their 
actual priority of date, the same as if the act (1 
Rev. Laws, 500, § 1) had never been passed. Id. 
H. obtained judgment, then K. and then P., 
against the same defendant, on whose land the 
judgments were liens. This land was sold on 
H.'s fi. fa. to K. for $20. P. redeemed from K., 
by paying the $20 and ten per cent.; and after 
fifteen months took a deed from the sheriff. K. 
insisting that P.'s redemption was not good, his 
(K.'s) intermediate judgment not being paid, the 
sheriff afterward gave him a deed, and he brought 
ejectment against P.'s tenant. Held, that the 
second deed was void; P.'s right having become 
perfect by lapse of time. .Tackson v. Budd, 7 
Cow. 658. Held, that K. should have redeemed 
of P., which he might have done, on simply pay- 
ing tJie redemption money paid by P.; and was 
not bound to pay P.'s judgment. 
[See Cases Nos. 8,052 and 8,927.] 
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Case No. 7,936. 

KONOLD V. KLEIN. 

[3 Ban. & A. 226; 5 Reporter, 427; 10 Ohi. Leg. 
News, 240; 25 Pittsb. Leg. J. 113.] i 

Circuit Court, W. D. Pennsylvania. Feb. 11, 
1878. 

Patents— Presumption of PiTENTAsiLiTr — Pri- 

Mi Paoib Case of Patentee— Bur- 

DES OP Proof. 

1. The grant of a patent is an adjudication, 
that every fact, which must necessarily appear to 
entitle the patentee to it, has been established by 
sufficient proof. 

2. As a patent can only be granted upon the 
conditions prescribed by the statute, the grant of 
it necessarily involves a finding, by the officer who 
allows it, of the existence of such conditions, and 
is, therefore, sufficient primary evidence of every- 
thing necessary to support the patentee s title. 

3. The exhibition of a patent sufficiently estab- 
lishes the priority of invention by the patentee of 
the invention described in it This evidence is, 
however, only presumptive, and its truth may be 
contested; but the presumption stands until it is 
overthrown by satisfactory counterproof, and the 
burden of disproof is upon the contestant. Where 
the proofs, as to the date of making an invention 
alleged to anticipate that of the complainants, 
are left in a doubtful condition, the court cannot 
determine that the presumptive titie of the pat- 
entee to the invention is overthrown. 

[This was a bill in equity by Christian 
Konold and others against John C. Klein 
and others for an alleged infringement of 
patent No. 68,446.] 

George Shiras, Jr., for complainants. 

M. W. Aeheson and 0. W. Robb, for de- 
fendants. 

McKBNNAN, Circuit Judge. The grant of 
a patent is an adjudication, that eveiy fact, 
which must necessarily appear to entitle the 
patentee to it, has been established by suffi- 
cient proof. Thus, as the statute authorizes 
the allowance of a patent only for a subject 
which is patentable, is new and useful, and 
of which the applicant for it is an original 
-and first inventor, so the grant of it neces- 
sarily involves a finding, by the officer who 
allows it, of the existence of these condi- 
tions, and is, therefore, sufficient primary 
evidence of eveiTthing necessary to support 
the patentee's title. Hence it is that the ex- 
hibition of a patent sufficiently establishes 
the priority of invention by the patentee of 
the invention described in it. This evi- 
dence is, however, only presumptive, and its: 
truth may be contested, but the presumption 
stands until it is overthrown by satisfactory 
counter-proof, and so the burden of disproof 
is upon the contestant. 

This is the postmre of the parties to this 
controversy. The complainants are the own- 
ers of a patent granted on the 3d of Septem- 
ber, 1867, to Christian Konold, for an im- 
proved die for swaging mattocks, hoes, etc. 

1 [Reported by Hugert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. 5 Reporter, 427, contains only a partial 
report.] 
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KonoM is, therefore, presumably, the first 
inventor of the die described in it. 

While the respondents do not controvert 
the use, by them, of dies substantially the 
same as this one, they contest the patentee's 
priority, averring that John C. Klein, one 
of the defendants, consti-ucted and used, in 
the year 1864, two dies of a similar form, and 
adapted to a lite use. Upon them devolves 
the task of proving this, and, if they have 
tailed to do it, by evidence of satisfactory 
torce and clearness, they have failed to im- 
pair the presumption in which the complain- 
ants are intrenched. 

There is no doubt that dies like the pat- 
ented device were made by John O. Klein, 
but when were they made? That is the de- 
cisive, and indeed, the only question in the 
case. If the evidence produced by the re- 
spondents is accepted as trae, it fully estab- 
lishes the fact that these dies were made in 
April, and in May or June, 1864, three years 
before the date of the Konold patent But 
it is confronted by opposing evidence from 
the books of the firm by whom the dies were 
confessedly made, and by the foreman who 
superintended the casting of them, touching 
the dates of the manufacture of dies for 
Klein, which must at least impair confidence 
in the accuracy of the dates testified to by 
respondents' witnesses, and preclude an ab- 
solute acceptance of their statements. In 
the doubtful condition of the proofs, I can- 
not determine that the presumptive title of 
the patentee, to the invention claimed, is 
overthrown, and there must, therefore, be a 
decree for complainants for an injunction 
and an account. 
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Case Wo. 7,926. 

KOONBS V. THOMEB. 

[1 Oranch, 0. C, 290.] i 

Cirpuit Court, District of Columbia. March 
Term, 1806. 

ISTOXIOATING LiQOOBS— SaLE — RECOVEKr— CON- 
STRUCTION OF Statutes — Boarders. 

The act of assembly of Virginia of December 
26, 1702 (section 18), which prevents a tavern- 
keeper from recovering more than §5, for liquors 
sold in one year to one person, to be drank in the 
place where the tavern is kept, applies as well to 
boarders, as to others residing within twenty miles 
of the tavern. 

In an action of assumpsit, for boarding, 
lodging, and liquors, brought by the plaintiff, 
who was a tavern-keeper, 

Mr. Swann, for defendant, moved the court 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



to instruct the jury, that the plaintifE cannot 
recover more than $5 a year for liquors sold 
to be drank in the house. The words of the 
act of assembly of December 26, 1792 (section 
13, p. 204), are, "No keeper of a tavern shall 
recover more tban $5 for liquors sold within 
the space of a year, to one person residing 
less than twenty miles from such a tavern, 
and drank or sold to be drank in the place 
where it is kept" 

E. J. Lee contended that the law did not 
apply to boarders. 

THE COURT instructed the jury, that if 
they should be satisfied, by the evidence, that 
the plaintiff was a tavern-keeper, and that 
the defendant resided in the plaintiff's tav- 
ern, at the time the liquors were furnished 
to be drank in the house, the plaintiff was 
not entitled to recover more than §5 a year 
for liquors sold; but if the jury should be 
satisfied that the plaintiff has a family or 
domicil more than twenty miles from the 
place where the liquor was sold, this law did 
not apply. 

Verdict for the full claim; and THE 
COURT, after argument, refused to grant a 
new ti"ial, which the plaintiff prayed for on 
the ground that the verdict was against evi- 
dence and law. 



KOOX (SEBDEY v.). See Case No. 12,630. 

KORN (UNITED STATES v.). See Case No. 
15,543. 

KORTRIGHT v. BOSTWIOK. See Case No. 
2,481. 

KOSCIUSKO, The (THOMAS v.). See Case 
No. 13,901. 



Case Wo. 7,9S7. 

KOUNSALAER v. CLARKE. 

[4 Cranch, C. O. 98.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1830. 

Change of Venue in Civil Actions. 

This cause had been transferred from Wash- 
ington to this county, under the act of con- 
gress of June 24, 1812, § 8 (2 Stat 755), at 
the last term. 

R. S. Coxe, for defendant, moved for a 
rule on the plaintifE to show cause, on the 
first day of the next term at Washington, 
why the order for transferring this cause from 
Washington to this county should not be re- 
scinded; it not having been made upon such 
affidavits as are required by the rule of court 
made in May term, 1821, at Alexandria. 

Mr. Key, for plaintiff. 

THE COURT (nem. con.) refused to lay 
the rule. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case Wo. 7,9S8. 

KOUNTZE T. OMAHA, 

[5 Dill. 443.] 1 

Circuit Court, D. Nebraska. 1879, 

MomciPAii Taxation op RbaIj Property — State 

Court Judgments as Roles op Decision 

IN THE Federal Court. 

1. As to the liability of lands within the limits 
•of a municipal corporation to be taxed for muni- 
cipal purposes, this court will follow the latest 
decision of the supreme court of the state on the 
point. 

[Cited in City of Santa Rosa t. Coulter, 58 
Cal. 538.] 

2. No judicial inquiry is permissible into the 
motives of the legislators in the enactment of a 
particular statute. 

This is a bill to restrain the sale of lands 
Tjelonging to the plaintife [Augustus Kountze] 
for taxes levied thereon by the city of Oma- 
ha for municipal purposes. The gravamen 
•of the bill is that these lands were brought 
within the limits and jurisdiction of the city 
"by an act of the legislature, which was 
passed for the sole purpose of imposing the 
burdens of the expenses of the city govern- 
ment and of the city debt upon the plaintiff, 
as owner of the lands, when, in point of fact, 
they were not in a situation nor of a char- 
acter to be so dealt with and burdened. The 
proofs bring them within the desa-iption of 
lands exempted from municipal taxation in 
Bradshaw v. City of Omaha, 1 Neb. 17, and 
■of Oliver v. Omaha [Case No. 10,499], decid- 
ed in this court by Mr. Justice Miller. But 
very recently the supreme court of Nebraska 
has held that such lands are taxable. Tum- 
■er V. Althaus, 6 Neb. 64, This decision has 
been made while this suit is pending. At 
the end of the opinion, however, it is said 
that it is not intended to apply to cases 
where "it clearly appears that the sole ob- 
ject of a legislative act extending the pow- 
er of taxation by a city over a. community on 
lands beyond its original limits is to increase 
its revenues only, and not for the purpose 
of any municipal regulations or government 
over the same." 

Mr. Woolworth, for plaintiff. 
Mr. Thurston, for defendant. 

DILLON, Circuit Judge. In the recent 
■case of Turner v, Althaus, 6 Neb. 64, the su- 
preme court of the state has overruled the 
<;ase of Bradshaw v. City of Omaha, 1 Neb. 
17. WMle the latter decision remained, this 
court considered it as establishing a rule of 
decision which it was its duty to follow. Ol- 
iver V. Omaha [Case No. 10,499]. It is equal- 
ly our duty to follow the rule laid down in 
the recent case. The same property cannot 
be held taxable by the one court, and not by 
the other- 
It is inadmissible to institute a judicial in- 
-quiry into the intention or motives of legis- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



lators in the enactment of a statute, and to 
make the validity of the enactment depend 
upon the result of such an examination. The 
bill must be dismissed; but, under the cir- 
cumstances, no costs will be allowed to ei- 
ther party. Bill dismissed. 



Case -No. 7,9S9. 

KRAFT V. STOTT. 

[1 Hayw. & H. 33.] i 

Circuit Court, District of Columbia. April 14, 
1841. 

Dajiaobs for Injury to Building— Party Walls. 

1. The building reflations will not allow a par- 
ty owning a let adjoining a frame building to 
injure the building while digging a foundation for 
a brick house. 

2. A party can build a wall equally on his own 
and neighbor's land when his neighbor's land is 
vacant. 

3. A frame house built on an adjoining lot, 
previous to the erection of a brick house, will pre- 
vent a party from being benefitted by the right 
secured by the building regulations, that is, the 
right to lay the wall equally on his own and the 
adjoining land. 

4. Section 4, Building Regulations, No. 1, Oct. 
17, 1791, only applies to vacant lots. 

At law. 

Jos. H. Bradley, for complainant. 

.Tames Hoban, for defendant. 

This is a suit to recover damages for in- 
jury to a frame building by reason of the de- 
fendant having encroached on the plaintiff's 
lot, in digging a foundation for a new brick 
house at that time about to be erected by the 
defendant. The defendant's counsel relied on 
the building regulations, which provide that 
in the erection of brick houses the person 
building may use so many inches of the ad- 
jacent lot in proportion to the thickness of 
the walls of the house thereon to be built, 
and insisted that the building of a frame 
house on the adjoining lot, previous to the 
erection of a brick house, did not affect the 
right secured by the building regulations. It 
was also attempted to be shown that the usage 
of tlie city established such a right; and sev- 
eral of the most experienced and skillful 
builders, and some of the oldest citizens, were 
examined upon that point 

Section 4, Building Regulations, No. 1, Oc- 
tober 17, 1791: "That the person, or persons, 
appointed by the commissioners to superin- 
tend the buildings, may enter on the land of 
any person to set out the foundation and reg- 
ulate the walls to be built between party and 
party as to the breadth and thiclmess thereof, 
which foundation shall be laid equally upon 
the lands of the persons between whom such 
party walls are to be built, and shall be of 
the breadth and thickness determined by such 
person proper; and the fii'st builder shall be 
reimbursed one moiety of the charge of such 
party wall, or so much thereof as the next 

1 [Reported by John A. Hay ward, Esq., and 
George C. Hazleton, Esq.] 
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builder shall have occasion to make use of, 
liefore such next builder shall anyway use 
or break tlie wall. The charge, or value there- 
of, to be set by the person or persons so ap- 
pointed by the commissioners." Rothwell's 
Laws of City of Wa'shington, 4G6. 

THE COURT decided that the building reg- 
ulations applied only to vacant lots. 

Verdict of ?220 damages for the plaintiff. 



Case K'o. 7,930. 

KRAMME et al. v. The NEW ENGLAND. 

[1 Newb. 481.] i 

District Court, E. D. Louisiaaa. June, 1854. 

Admiralty — Ple adin g — Allegations and 
Proofs. 

1. Parties to suits in admiralty must be bound 
by their allegations and proofs, and the former, 
to be effectual, mast be sustained by the latter. 

2, When the allegations of the libel are not sus- 
tained by proof, the libel will be dismissed. 

[This was a libel by Peter EIramme and 
others against the master and owners of the 
ship New England for damages for breach 
of contract] 

T, J, Durant, for libelants. 

E. A. Bradford, for respondents. 

McCALEB, District Judge. The libelants 
are a portion of a large number of German 
emigrants who arrived in this port in the 
month of December last, in the ship New 
England, from Bremer Haven, The voyage 
commenced about the 31st of October, 1853, 
and lasted fifty-eight days. The libel al- 
leges that in consideration of the sum of 
thirty Bremen dollars, being about $23 Unit- 
ed States currency paid, the libelants each 
and their families were to be provided with 
a steerage passage from Bremer Haven lo 
New Orleans in the ship New England, with 
not less than fourteen clear superficial feet 
of the lower deck or platform, for one pas- 
senger; and that three quaits of water per 
day during said voyage should be furnished 
to each passenger, and that there should be 
furnished to each passenger per week during 
said voyage, one-tenth of fifteen pounds of 
good navy bread, ten pounds of rice, ten 
pounds of oat meal, ten pounds of wheat 
flour, ten pounds of peas and beans, thirty- 
five pounds of potatoes, one pint of vinegar, 
sixty gallons of fresh water, ten pounds of 
salted pork free of bone, all to be of good 
quality, with liberty to supply and substi- 
tute one pound of either of the above arti- 
cles in lieu of five pounds of potatoes to 
each passenger, and all cooking to be done 
by the cook of the vessel and at the vessel's 
expense. The libel further alleges that 
shortly after the sailing of the ship, the cap- 
tain and owners withheld from and refused 
to furnish to libelants and their families any 
water whatever, for the space of three 

1 [Reported by John S. Newberry, Esq.] 



weeks; during which time over one hun- 
dred passengers in the ship died, and after- 
wards the libelants were put on short allow- 
ance of water duiing the remainder of the 
voyage; and the captain and owners dur- 
ing the whole voyage violated their entire 
contract of passage, and failed to furnish 
the libelants and their families, during the 
said vo3'age, with the water and provisions 
stipulated to be furnished by the agree- 
ment, whereby libelants and their families 
during the voyage suffered great want, hun- 
ger, thirst and starvation, to the great in- 
jury of the health, and deprivation of the 
comfort, and danger of the lives of the libel- 
ants and their families, for which each of 
them for himself, and for his wife, and for 
each of his children, claims five hundred 
dollars. 

The answer of the claimants sets up a 
general denial of these allegations of the 
libel, and avers that on or about the 29th of 
Sept., 1853, Isaac Orr, acting as master of 
the ship New England, and for and on ac- 
count of the claimants, entered into a con- 
tract of charter party, with F. W. Bodiker, 
Jr., of Bremen, agent for merchants and 
freighters, that the said ship New England 
should proceed to Bremer Haven, and there 
being properly fitted and prepared for the 
purpose, should receive on board the full 
complement of between-deck passengers, 
which said vessel was allowed to take ac- 
cording to the laws of the United States, 
and which said merchants and freighters 
engaged to ship, together with their luggage, 
the requisite quantity of water, provisions, 
fuel, &e., according to the American and 
Bremen laws, and therewith proceed to New 
Orleans, where the passengers and their 
luggage were to be delivered, &c. The an- 
swer further avers, that the contract was 
duly fulfilled on the part of the ship New 
England; that at all times throughout the 
voyage from Bremer Haven to New Orleans, 
the passengers on board the ship were duly 
supplied with provisions and water in pur- 
suance of the contract; or if any change 
was made, it was made in accordance with 
the request and suggestions of the passen- 
gers on board. The answer specially and 
earnestly denies that the proper supply of 
water and provisions was either withheld 
or refused to the passengers, or that any of 
the said passengers on board of the New 
England suffered either want, hunger, thirst 
or starvation to the injury of their health, 
the deprivation of their comfort or danger 
of their lives; and it further avers that in 
all respects during the voyage, the master 
of the ship and all the other officers and the 
crew thereof, labored to alleviate the suf- 
ferings of the unfortunate passengers who 
were attacked by sickness, and to promote 
the comfort, so far as was in their power, 
of all on board. 

I have attentively examined the evidence 
adduced on the trial of the cause, and with- 
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out extending this opinion to an unreasona- 
ble lengtli by a minute commentary on that 
evidence, I shall proceed to give rather the 
conclusions to which I have been led, than 
a detail of the particular facts from which 
those conclusions have been formed. I 
deem it unnecessary to go into the inquiry 
how far the master of the New England 
violated the provisions of the acts of con- 
gress in taking on board his vessel a larger 
number of passengers than those acts pre- 
scribe. It is certain that no complaint has 
been specifically made against him on that 
ground, and no evidence has been intro- 
duced to sustain it. The libelants have not 
shown that they were unnecessarily crowd- 
ed, or that a want of room on board was the 
cause of their alleged sufferings. If the 
master were on trial for an infringement of 
the regulations of congress upon this sub- 
ject; if he were a defendant in a prosecu- 
tion instituted to enforce a penalty or a 
forfeiture for a non-compliance with those 
regulations, it would be proper to inquire 
how far the legislation of congress as it 
now exists in reference to the subject, would 
meet the exigencies of the case. But it is 
proper that the parties should be held bound 
by the allegations and proofs, and the for- 
mer, to be effectual, must be sustained by 
the latter. The specific allegations in the 
libel to which the evidence has been di- 
rected, and which have been mainly relied 
on by the proctor of the libelants, are those 
which relate to a want of provisions and a 
want of water. 

The evidence for the libelants has been 
positively contradicted by that introduced 
by the respondents, and it becomes the duty 
of the court, as it would be the duty of a 
jury under similar circumstances, to decide 
upon the credibility of the witnesses. I am 
satisfied that there was no want of provi- 
sions. The stipulations of the charter party 
seem to have been fully complied with; and 
if there was any deviation from time to 
time from the agreement, it took place at 
the express solicitation of the passengers 
themselves. If, for instance, a particular ar- 
ticle of food was preferred to the one pre- 
scribed, the taste of the passengers was con- 
sulted and gratified. If all the different arti- 
cles of food called for by the contract were 
not at all times the most wholesome for per- 
sons suffering as many of these passengers 
were from the effects of a distressing and 
fatal disease, it was a misfortune and a con- 
tingency which the parties to the contract 
could not foresee or guard against. What- 
ever could be reasonably expected under the 
circumstances seems to have been done by 
the master and his officers to alleviate the 
sufferings of the unfortunate beings commit- 
ted to their care. In reference to the charge 
of withholding water from the passengers, 
the testimony of the libelants (several of 
whom were examined) and other emigrant 
passengers, is unequivocally strong and posi- 



tive; and if it were true, would certainly 
convict the officers of this vessel of an of- 
fense revolting to humanity, and one which 
would call loudly for the interposition of the 
criminal laws administered by this court. 
But much of this evidence is too strong for 
human belief. The witnesses testify to 
what, in the nature of things, cannot be 
true. When they declare that for three 
weeks after the vessel sailed from Bremer 
Haven they received no water whatever, 
their statements assume a character of ex- 
travagance and improbability which place 
them beyond the pale of credibility. Some 
of them even declared that they received 
no fluid whatever. Wilhelm Schnitz being 
asked "if during the first three weeks any 
fluid was given to the passengers at all," 
witness answers that "neither tea nor coffee, 
nor anything was given to them to drink." 
And yet notwithstanding this privation for 
so long a time, the witness survived to tell 
the tale, and both he and his wife arrived 
safely in this port. But he himself, upon 
cross-examination, states that he received 
coffee and tea, but not regularly; he had to 
do without tea sometimes in the evening. 
He received them during the first three 
weeks, but not regularly. The witnesses in- 
troduced on the part of the libelants, almost 
without an exception, declare that the cause of 
the sickness which prevailed so extensively 
and so fatally on board this vessel, was the 
want of water. This is positively contra- 
dicted by the fact that some of the passen- 
gers were sick when they came on board, 
and several of them died before they left 
the river at Bremer Haven, and were car- 
ried on shore for interment. That a disease 
strongly resembling cholera in its symptoms 
prevailed on board this vessel, there can be 
no reasonable doubt. That it prevailed to a 
limited extent in the emigrant houses in 
Bremer Haven at the time the vessel sailed, 
there can be as little doubt. This is evident 
from the fact that the deaths before alluded 
to, occurred so soon after the emigrants em- 
barked; and from the fact that a similar 
disease prevailed on other emigrant vessels 
which left Bremer Haven for this port short- 
ly after the New England. 

It is a singular fact in connection with the 
evidence of the libelants, that notwithstand- 
ing the seriojis charges in the libel against 
the master of the New England, the wit- 
nesses invariably speak of him as one who 
did them no harm, and many of them de- 
tail facts which show him to have been uni- 
formly kind and humane towards the passen- 
gers; that he contributed from his private 
stores to alleviate the sufferings of the sick, 
and resorted to expedients to induce all to 
leave as often as possible the close air of 
the cabin between decks for the pure air of 
the upper deck. I am satisfied from the evi- 
dence, that he was not deficient in proper 
attentions to his passengers, and that in his 
offices of humanity he was kindly and active- 
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ly aided by Ms wife, -wto was also on board. 
Tlie testimony of Mary B. Lysagbt, who was 
the stewardess on board tbe New England, 
shows that "when the sickness was prerail- 
ing on board, the captain went down be- 
tween decks very frequently. She knows 
that he took things down to the sick very 
often. The sick sent to him for wine and 
medicines, and he always furnished them. 
She has seen Mrs. Orr, the captain's wife, go 
among the sick on deck inquiring about and 
taking notice of them. She has seen her 
preparing drinks for them, gruel, wine, sago, 
which she gave to them, and this every day, 
almost from the time the sickness began and 
while it continued. The witness was kept 
running all the time to wash up the bowls 
and dishes which she (Mrs. Orr) used for 
them. Mrs. Orr waited on the sick, and 
the witness waited on her." This witness 
also testifies that she went to the ship's gal- 
ley very frequently. The passengers* galley 
was right along-side. She went there every 
day very often. She says that coffee was 
made for the passengers every morning ex- 
cept one, when it blew so hard that they 
could not get water, and no fire was on that 
day lighted in either galley. Tea was made 
in the passengers' galley every evening, ex- 
cept on the one day spoken of. The carpen- 
ter and the boy gave out the water. The 
witness never heard any complaint from any 
of the passengers, that they did not get 
water enough. She never saw anything 
which made her suppose that they were in 
want of it. A man called Kunk and one 
called Nieland and some others, could talk 
English; others than Kunk and Nieland but 
little. These always told the witness that 
the passengers were very well satisfied; that 
the captain was a very good man to them. 
The witness declares that she heard the cap> 
tain ask Kunk particularly if the passen- 
gers were satisfied, and he told the captain 
that they were perfectly satisfied; that they 
wanted nothing. The evidence of this wit- 
ness on many material points, is fully cor- 
roborated by the first and second stewards 
and by the officers and seamen of the vessel. 
The testimony of the mate shows that the 
vessel sailed with 424 passengers; that be- 
fore the vessel left Bremer Haven, four pas- 
sengers died, and their bodies were taken 
ashore. He cannot exactly state what was 
the nature of the sickness, but would judge 
it was cholera; he thinks so from the fact 
that the persons attacked, had cramps, and 
they generally died after a short illness. 
The sickness continued from fifteen to twen- 
ty days; the sick got gradually better as 
the vessel got into a warmer latitude. Three 
of the crew died; they had the same kind 
of sickness, rather harder than the passen- 
gers. The witness, the captain and second 
mate were also sick. The first day when 
the vessel left the docks, there were two 
oasks full of water lashed alongside the gal- 
leys on deck, which gauged 150 gallons each. 



[14 Fed, Cas. page 854} 

The passengers had free access to this water 
and used as much as they wanted. On the 
fourth day after sailing, those who had 
charge of the passengers, Kunk, Nieland and 
Bruns, who acted as interpreters, came to 
the captain and in the presence of the first 
and second mates, and said to him that they 
had made the voyage across the Atlantic sev- 
eral times, and found that they generally 
wanted water more in warm weather than 
in cold, and that they wished that he would 
give them less water in the cold weather and 
increase it in warm. They said that the 
passengers were perfectly satisfied with that 
arrangement; and they stated at the time 
that they spoke for all the passengers. In 
accordance with this arrangement, it ap- 
pears that the allowance for drinking was 
reduced to one pint per day for each passen- 
ger. The allowance for culinary purposes 
was, however, not diminished, and it is also 
satisfactorily shown that whenever a pas- 
senger desired water, it was always fur- 
nished to him. The short allowance was 
continued until the 20th of November, when 
it was increased to three pints, and in the 
latter part of the voyage they got as much 
as they wanted. On the arrival of the ves- 
sel at this port, sixty casks of water were 
still left. Applications for water for the sick 
were made both to the captain and mate, and 
it was always furnished. The interpreters 
repeatedly told the captain in the presence of 
the mate, that the passengers were well sat- 
isfied, and that all they wanted was to see 
land. Much has been said by the witnesses 
for the libelants concerning the cruelty of 
the carpenter towards the passengers. They 
state that he repeatedly inflicted upon them 
blows. The evidence upon this subject is 
characterized by the same extravagance and 
improbability, which pervades that portion 
which relates more particularly to the want 
of water. The witnesses seem to me to be 
exceedingly reckless in their statements, and 
oftentimes utterly regardless of the solem- 
nity of an oath. They admit the habitual 
kindness of the captain towards them, and 
his humanity is too well shown by other 
witnesses to be seriously questioned. I can- 
not, therefore, believe that he would have 
permitted for a moment such acts of cruelty 
as those complained of. The officers of the 
vessel and others acting in a subordinate ca- 
pacity on board of this ship, have shown 
clearly, that no such acts were committed. 
The carpenter, acting under the orders of the 
master, frequently experienced great diffi- 
culty and trouble in inducing the passengers 
to go upon the upper deck on account of 
their health; and it Is shown that in one or 
two instances a conflict ensued between him 
and some of the male passengers, who re- 
sisted his importunities. But I am led to 
believe that in these conflicts, which do not 
appear to have been serious, he suffered 
much more severely than his antagonists. 
It is well established by the evidence, that 
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the passengers entertained a superstitious 
dread of leaving the cabin and going upon 
deck. They had an idea and a belief, that 
all who went upon deck would surely die; 
and so far was their superstition carried 
■upon this subject, that they refused to assist 
in consigning the bodies of the dead to the 
ocean. They resisted for some time the or- 
ders of the captain to leave the pent up at- 
mosphere of the cabin, for the fresh air of 
the deck; and it is somewhat extraordinary 
that the very measures he resorted to for the 
preservation of their lives during the preva- 
lence of a malignant disease, should now be 
alleged against him as acts of cruelty. 

With the clear and satisfactory evidence 
on the part of the respondents, and in the 
absence of any rational or plausible motive 
on the part of the master for withholding 
from the libelants the food and drink with 
which his vessel was abundantly supplied, 
I am constrained to say, that the allegations 
of the libel have not been satisfactorily es- 
tablished by proof; and that there is no 
ground for a judgment for damages against 
the respondehts or the ship which has been 
proceeded against in this cause. The libel 
must therefore be dismissed with costs. 



Case 3Sro. 7,931. 

KRAUSKOPP V. AMES. 

[7 Pa. Law J. 77; 4 Pa. Law J. Rep, 100.] 

District Court, B, D. Pennsylvania. Aug. 3, 
1846. 

Shipping — Passesg ers— Punishment— Use op 
Force. 

1. A master of a ship must show not only a 
breach of some regulation before venturing to use 
force to a passenger, but a clear necessity for the 
exercise of that degree of force. 

2. No punishment higher than a reprimand can 
ever be inflicted on a passenger, without a con- 
ference with the other officers of the ship, and an 
entry of the facts into the log-book. 

This was a proceeding in admiralty to re- 
cover damages for a personal tort committed 
by the respondent [James B. Ames, master 
of the American brig Rebecca] against the 
libellant [William Krauskopp] on the high 
seas. The libel asserted that the libellant, 
while a passenger on board the Rebecca, dur- 
ing a voyage from Rotterdam to Philadel- 
phia in the month of June, 1846, was as- 
saulted and severely beaten by the respond- 
ent, then tn command as master. The an- 
swer admitted the assault and battery; but 
alleged impropriety of conduct on the part of 
the libellant towards the officers, the crew, 
and his fellow passengers, disobedience and 
refusal or neglect to obey lawful orders, in- 
solence and irritating demeanor when repri- 
manded, and general habitual turbulence of 
deportment. It then proceeded to justify the 
violence complained of, asserting that the 
libellant at the time in question "was endan- 
gering the safety of the vessel, and the lives 
of all on board." The libellant, it affirmed, 



was discovered in the act of burning a piece 
of tarred canvass belonging to the brig, for 
which he was reprimanded by the captain; 
tliat he replied to the captain In an abusive 
and scandalous manner, by calling him, in 
German, a rascal, and applying to him many 
abusive and vulgar epithets; that he (the 
libeUant) seized with one hand an iron chain- 
hook, and with the other a heavy billet of 
wood, with which he threatened to strike the 
captain, and taunted him to fight, and that 
the captain then seized a small line, with 
which he struck the libellant four or five 
blows on the back. 

Mr. Remak and W. G. Smith, for libellant. 
R. K. Scott, for respondent 

ELANE, District Judge (after stating the 
nature of the libel and answer). The facts 
as before me in proof, are these. The li- 
bellant was a steerage passenger from Rot- 
terdam to the United States, on board the 
vessel which the respondent commanded. 
Among the regulations for the government of 
the passengers was one forbidding them to 
use any of the canvass, cordage, or other 
property of the ship, without permission. 
This, it Is said, had been more than once 
broken by the libellant, and he had been rep- 
rimanded in consequence, when on the 29th 
of June, being on the high seas, he was char- 
ged by the captain with having taken a small 
piece, or rag as some of the witnesses call 
it, of tarred canvass, to assist in kindling the 
fire, at which he was cooking his dinner. The 
witnesses to the transaction did not under- 
stand English, and do not speak of the repri- 
mand which followed; they say, however, 
tliat the libellant, who speaks their language, 
distinctly and repeatedly denied that he had 
committed the offence, and they do not say 
that he did so in a disrespectful or threaten- 
ing manner. The captain thereupon snatch- 
ed the burning canvass from the fire and 
struck the libellant with It several blows in 
the face, following up the attack as the libel- 
lant retreated by blows of the fist, which 
made his nose bleed. One of the witnesses 
for the defence added that at this time the 
libellant had a stick of fire wood in one hand 
and a chain-hook in the other, which he had 
taken up for the purpose either of defence or 
menace; but it is evident that he made no 
use of either, and it seemed most probable 
that he was about to employ them in the ad- 
justment of his cooking fire. After thus 
striking the libellant with the fragment of 
canvass and with his fist, the captain retired 
to his cabin; and iimnediately returned with 
a small jcovd, with which he proceeded to 
whip the libellant severely. The libellant 
again retreated, making no defense, and cry- 
ing loudly for mercy, but the beating con- 
tinued till he had received, according to the 
different witnesses, from twelve to thirty 
stripes over the back, arms, and neck, when 
some of the passengers interfered. The libel- 
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lant was dad in a sMrt and trowsers, and tlie 
lashes were severe enough, some of them, to 
break the skin, drawing the blood, and leav- 
ing wounds, that were still open, according to 
one witness, at the end of a fortnight 

It is added in almost all the depositions on 
both sides that the libellant was not accepta- 
ble to those on board. He is said to have 
been extremely regardless of personal cleanli- 
ness, offensive in his manners, and frequent- 
ly engaged in disputes and even fights with 
his fellow passengers. He was generally, if 
not universally, designated as "the Jew," and 
seems to have been the object of common dis- 
like to the passengers and inferior oflaeers. 
It is not, however, in proof, that he was at 
anytime the aggressor, and it would seem 
that the gross language which he applied to 
the captain, though not in his presence, was 
provoked by the beating which he had re- 
ceived shortly before. I have attended to the 
libellant's offensive bearing, and to his un- 
popularity on board the vessel, which are tes- 
tified to by the witnesses, because, on the 
other hand, they negative the idea of partial- 
ity towards him in their representations here, 
and because they present the only palliation 
which the proofs, as I have analyzed them, 
enable me to find for the captain's conduct. 

Such are the facts upon which I am now 
to pass. They establish, beyond question, the 
trespass complained of, and they fail to show 
any legal justification on the part of the re- 
spondent. The law invests the master of a 
ship at sea with a high and responsible dis- 
cretion. He has the absolute charge of his 
vessel, the absolute command of his crew, and 
a necessary control over his passengers. He 
may make proper regulations for their gov- 
ernment, such as may ensure their safety, pro- 
mote the general comfort, and preserve decent 
order; and these regulations he may enforce 
by aU temperate and needful exercise of pow- 
er. But here his authority over his passen- 
gers finds its limits, and he is a trespasser if 
he goes beyond it. He must show not only a 
breach of regulation before venturing to use 
force towards any one of them, but also that 
there was a clear necessity for the exercise 
of that degree of force. He is not to punish an 
infraction of mere police rules, hy striking a 
passenger with his fist, or beating him with 
a rope's end; still less is he to do this be- 
fore he has exhausted aU milder and less de- 
grading means of vindicating the order of the 
ship. Courteous request, patience and re- 
newed remonstrance or reprimand, and at 
least just so much restraint, and, if that be im- 
availing, just so much active force, and no 
more, as the exigency may call for, — these 
are the legitimate rights of the captain over 
his passengers. They are to be exercised de- 
liberately, and with moderation, without any 
haste or rudeness, and -after patient examina- 
tion of the facts; and I have no hesitation in 
adding, that no punishment higher than a 
reprimand, should ever be inflicted on a pas- 
senger, without a conference with the other 



officers of the ship, and an entry of the facts 
on the log-book. The only exception to this 
rule should be that of necessity, present or 
imminent; resistance to "acts of violence by a 
prompt reaction of lawful force, as in the dis- 
orders of commencing mutiny,— cases which 
speak for themselves and are of unavoidable 
disnensation." Lord StoweU in The Agin- 
couit, 1 Hagg. Adm. 271. I fully adopt the 
language of Lord Tenterden, as cited by Chief 
Justice Tindall in Murray v. Moultrie, 6 Car. 
& P. 472, that even in the case of a mariner, 
(how much more in that of a passenger,)— "it 
is always desirable, and indeed the duty of 
the captain, to institute an inquiry, and have 
the result of it entered upon the log-book. It 
is his duty because, by availing himself of the 
advice of others, he prevents himself from 
acting solely on his own feelings, which may 
be excited, and it is his interest, because it 
furnishes evidence in his favor, to be used on 
the day of trial." 

Captain Ames, whose general good char- 
acter appears to be well established, and whose 
conduct towards the rest of his passengers is 
spoken of in terms of commendation, has 
erred grievously in his estimate of his rights 
over the libellant, or he has been led away by 
his passions. The libellant has been injured. 
He may have violated the proper rules of the 
ship,— he may have offended much against 
all who were on board by gross disregard of 
the proprieties of social life,~he may have 
been of a quarrelsome temper, or too willing 
to resent what he considered a sneer at his 
religious faith. AU this does not excuse the 
captain's violence towards him, and, sitting 
here as a judge of admiralty, it is my duty, not 
only to the libellant but to all who may fol- 
low him as emigrants to this country, to de- 
cree such damages as may leave no doubt of 
the protecting power of the law over passen- 
gers on the high seas. Considering, however, 
that this is not the only proceeding in which 
the captain may be visited for his error, (and 
anxious to avoid a precedent which may in- 
vite too general recourse to the admiralty in 
cases which, like this, are better fitted for the 
action of the jury), I am unwilling to mulct 
him in aggravated damages. 

I decree for the libellant, and that the re- 
spondent do pay him one hundred dollars for 
his damages, together with full costs. 
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KRBBS v. CARLISLE BANK. 

[2 Wall. Jr. 33.] i 

Circuit Court, E. D. Pennsylvania. April Term, 
1850. 

Banks— Equity between Partnees or Stock- 
holders. 

1. Where stockholders in a bank, whose char- 
ter gives them a risht, but does not oblige tiem to 
pay in full, the price of stock subscribed, pay, 
some of them in full, and some but in part, and 



1 [Reported by John William Wallace, Esq.] 
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the bank goes into liquidation from a loss suffi- 
cientlv partial to allow such a rule: the stock- 
holders who have paid in full have a right to a 
return of the excess paid by them above tiie, oth- 
ers: who have paid but in part, before any division 
of its balance takes place. This balance is then 
to be divided Cafter deducting the los^ rat^ably 
among tiie stockholders. And this, though the 
bank has been in operation for many years, mak- 
ing dividends _of profits m proportion to the 
amounts paid in. 

2. A. B. and C each subscribe, in 1814, to the 
stock of a bank, whose shares are f gO, to be paid 
as the bank board shall direct. In 1817 the board 
directs, that all the stockholders uay §30 a share, 
and allows them to pay part, or all tbe |a^ce- 
B. nays $10 of the balance, and A. 520— t^e 
whole balance; so that A. has paid m all^oO, a. 
S40, and C $30. The bank makes semi-annual 
dividends on profits till 1845, when, having 
S200.000 of its allowed capital paid in, it ineets 
with a loss of $50,000, and goes into hquidataon. 

A. is entitled to receive $10 on his share, before 

B. receives any thing. And A. is entitled to |.10 
more on his share, and B. $10 on his share, before 
C receives any thing: and then, the loss bemg de- 
diicted, they are to receive rateably. 

The Carlisle Bank, in Pennsylvania, was in- 
corporated in 1814 (Act A^em. Pa. March 21, 
1814); its capital was "not to exceed $800,- 
OOO," and was divided into 6000 shares, of 
$50' each. In organizing it, the different per- 
sons who took 'Stock signed an agreement, di- 
rected by the act of incorporation, by which 
they "agree to pay to the president, directors, 
&c, the sum of $50 for each share of stock 
set opposite to their names, in such manner 
and proportions as shaU be determined by the 
board of directors," «&c. Five dollars a share, 
was paid at the time of subseribingr and cer- 
tificates of stock issued to the different sub- 
scribers, "subject, however, to all the pay- 
ments due or to grow due thereon." "Calls" 
or requirements for additional instalments of 
$5 each, Tvere made at five several times, 
between the organization of the bank in June, 
1814, and December, 1817. But the board 
never required any of the stockholders to pay 
any instalment beyond the sixth, and some 
of them did not even comply fully with the 
"calls." Some, however, paid not only all the 
instalments asked for, ($30), but paid also, 
without any request, the remaining $20, which 
was the full price of the shares. On the 8th 
of April, 1828, the board "resolved, tljat 
the cashier be authorized to give notice to the 
stockholders, that the bank wiU receive any 
further payments they may wish to make, un- 
til the 1st of January, 1829." There was no 
evidence that this notice was generally given. 
Several stockholders, however, now paid in 
different sums; some in full; some not so. 
These payments were made as well after, as 
before the 1st of January, 1829, the limit fix- 
ed by the resolution. At another stated meet- 
ing in June, 1829, the members present, be- 
ing unanimously of opinion, that the "privi- 
lege" of paying in full "is promotive of the 
interests of the bank," extended the time, 
untU it should be otherwise directed. No 
general notice appeared to have been giv- 
en of this resolution, any more than of that 
of the 8th of April preceding- But several 
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additional shares were now paid in full, and 
some paid to different amounts above the $30 
previously required. The bank was in opera- 
tion, from 1814 till 1845, and was employed 
in the usual business of banking. During this 
term fifty-eight dividends were made, aver- 
aging a fraction over 6 per cent, per annum 
(the legal rate of interest in Pennsylvania) 
upon the difEerent amounts paid in. In May, 
1836, about two-thirds (or $200,000) of the 
capital limit being paid in, and the bank hav- 
ing a considerable amount of inactive funds, 
itmadea large purchase of United States Bank 
shares. A loss of about $50,000 followed, and 
the Carlisle Bank having resolved to wind 
up its affaurs, a question arose between the 
different stockholders, as to the manner in 
which the assets were to be divided; wheth- 
er for example, A., who had paid $50 per 
share was to receive $10 per share on each of 
his shares before B.who had paid but $40 per 
share should receive anything; and whether 
A. was to receive $10 more, and B. $10 on 
each of his shares before C. who had paid 
but $30 per share, should receive anything? 
Or whether the capital after deducting losses 
was to be diviued between A., B., and C. pro 
rata, or in proportion to the amount of money 
invested by them respectively in the stock 
of the bank? The directors, acting under an 
opinion of Mr. Binney, thought the former 
the proper way; and several actions having 
been brought against them by dissatisfied 
stockholders, in the local courts, Krebs, a 
stockholder, who had paid in full; now, "in 
his own name as well as in the names and 
behalf of such other persons, stockholders, 
&c., as shall come in and become parties 
hereto and contribute to the expenses of the 
same," brought this suit— a bill in equity, 
with a view to have a decree "which should 
at once bind and conclude all the stockhold- 
ers, and protect the institution" from further 
vexation. 

Mr. Frederick Watts, for dissatisfied stock- 
holders. 

In organizing the bank, a contract was 
made the basis of eveiything, and is the ex- 
pression of every one's obligation; the ex- 
pression not only of the obligation of all to 
the bank, but also of each subscriber to every 
other subscriber. The stockholders agree 
then with the bank and with each other to 
pay "in such manner and proportions" as the 
board shall "determine." This is an agree- 
ment to pay in no other way. It is conceded 
that the board, whose duty it was to deter- 
mine everything in the- matter, never "de- 
termined" that any one should pay beyond 
the $30 called for; while they did "deter- 
mine" that all should -pay to that amount 
a nat, then, is the whole, absolute and exclu- 
sive determination in the matter; and meas- 
ures the whole obligation in the matter. What, 
then, the over-paymg stockholders have done, 
was a voluntary act of their own; done prior 
to 1828, in an irregular way, by a private as- 
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sent of the receiving clerk, and never done at 
any time in a way that was regular. The 
over-paying stockholders, profiting by what 
they deemed a "privilege," pnt in their money. 
For the long term of thirty years it has been 
a privilege: and they have enjoyed the profits 
of it; profits which have been above the 
rate of legal interest, and much above what 
in fact could have been had continuously 
through a term of so many years. Whether 
great or small, however, is not important. 
They had their chance. Suppose the bank 
was going on. Would not this loss be shared 
rateably? Why is the liquidation to change 
the equity? Suppose, even liquidating as we 
are, that the speculation had proved a profit. 
Would not the profit be shared rateably? 
Again we ask, why or how is the liquidation 
to change the thing? If the whole capital 
paid in, had been exactly absorbed by the 
loss, would the stockholders who have paid 
§80 be called on in liquidation to divide the 
remaining $20 with those who have paid 
$oO? Illustrate the case by figures and an 
example. A., B., and 0, agree to form a 
house, of which the capital shall be $300,000, 
each contriDuting a thu:d, to be paid at the 
call of A. A. calls for $50,000 apiece, which 
is paid. The partners agree that any partner 
may pay the remaining $50,000, and par- 
ticipate in the profits accordingly. B. pays it. 
The firm first gains $100,000. Of course, A. and 
C. receive $25,000 profits apiece, and B. receives 
$50,000. The firm next loses $100,000; so that 
but $100,000 of stock remains: and a liquida- 
tion is resolved on. By our division A. and 
C. would each take $25,000, and B. $50,000, 
and on a final settlement each would come 
out of the firm as he went in and relatively 
equal. But the other side, paying back to 
B. his whole $50,000, and dividing the re- 
maining $50,000 between the three, gives to 
each $16,666. Now how does this leave the 
parties on the whole partnership? A. and C. 
put in $50,000 apiece. They each received, 
in profits, $25,000, and in liquidation $16,- 
666. They have therefore each lost $8,334 on 
their original capital. B. put m $100,000, and 
received in profits $o0,000. He now receives 
$50,000 to equalize him, and $16,666 in liq- 
uidation. He has therefore gained $16,666 
on his original capital. In other words, A. 
anu O. have each lost 16 p. e. While B. has 
gained 16 p. c. This is unjust, and it arises 
from this unjust principle, that as to profits 
B. is a partner, while as to losses he is a 
creditor. And that he makes his stock an in- 
vestment or a loan as suits his interest. 

II. Admit that all these irregular and gen- 
erally undesired payments, were "deter- 
mined" by the board. Then the board has 
settled the "proportions" in which the stock- 
holders should pay. They have settled that 
they would have in this bank $30 shares, $40 
shares, and $50 shares. It is not uncommon 
in corporations to have old stock and neAv 
stock, and shares of different amounts. These 
shares, of course, were constantly sold, trans- 
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ferred, and treated as different sorts of 
shares. The whole course and dealing of 
the bank and of all its members with the 
public, for a term of thirty years— from the 
origin to the end of the charter— is not to 
be set aside as nothing. There were shares, 
then, of different kinds or values. The own- 
ers of the larger ones, of course, make larger 
ventures; those of the smaller ones, smaller; 
but all alike make ventures, and the returns, 
whatever they are, are to be proportioned ta 
the value of the shares. 

III. But if the bank, in its corporate char- 
acter, could not make "shares," differing in 
amount, and each a complete share, yet the 
stockholders, by theii- long course of aetiou, 
individually and through the board— by their 
long division of profits and losses, on this 
basis of unequal shares— having settled for 
themselves a division of profits and losses 
on this principle, why is it now, for the first 
time, to be departed from? The whole argu- 
ment of the other side will proceed upon the 
equity between partners. Is there not here, 
in our application of it, this very equity 
above every other? 

IV. The speculation which caused the 
loss, was brought about by an excess of 
funds, the result of these unrequested, irreg- 
ular, or illegal payments. The whole proper 
action of the board was on a capital of $30 
a share. Having a power to call for full 
payment, they did not. Of course they could 
not depend on full payment, nor properly 
provide as on the basis of it. These stock- 
holders pay in their money without request. 
The money is idle. Idle money, like "idle 
hands," is not well employed when employed 
in banks. The investment was one of mad- 
ness, as it proved to be of ruin. But the 
very cause of it, was the act of the over- 
paying stockholders. 

John Reed and W. M. Biddle, for the bank, 
(which they represented as stockholders, 
merely,) submitted its case to the court un- 
der the opinion of counsel, already alluded 
to, which it offered as its justification, and 
which, by consent, was read as an argu- 
ment. 2 



2 Opinion: I have considered this case, and am 
of opinion, that A. is entitled to receive ten dol- 
lars on his share before B. receives any thing 
and A. is entitled to receive ten dollars more on his 
share, and B. ten dollars on his share, before 
receives anything, and then that they are all en- 
titied to receive pro rata. There is no way m 
which these payments by A. more than B., and 
by both of them more than by C, can be consid- 
ered, that will not lead to the same result. They 
are_ either a loan or advance to the bank, consti- 
tuting a debt, or they are payments under their 
agreement of 21st of April, 1814, as under the 
determination of the directors, in pursuance of the 
act regulating banks. While I do not deem it ma- 
terial to this question to say with certaintv, what 
they are, whether debts or contributions to'capital 
under the charter, I am of opinion that tbev are 
contributions to capital, under determinations of 
the board, because the board adopted and ratified 
such payments; and tiiey are contributions which 
give to the shareholders who thus paid, the sami^ 
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air. Penrose and H. M. Watts, for stock- 
holders who had paid in full. 

A case identical in principle, and almost 
identical in instance, arose in 1843, in the su- 
preme court of Louisiana. Millaudon v. 
New Orleans & O. R. Co., 3 Bob. (La.) 488, 
513. The arguments there were, in a great 
degree, the same as those made here. The 
case was well argued on both sides. The 
court gave a decree such as we ask. A mo- 
tion was made for re-hearing, but after a 
powerful argument in support of it, a re- 
hearing was refused. The syllabus is as fol- 
lows: "The act of incorporation of a bank- 
ing company provided that its capital should 
be divided into shares of §100, of which §5 
should be paid at the time of subscribing 
for the stock, and the residue in such in- 
stalments, and at such times, as might be 
required by the directors. Fifty dollars on 
each share were called in, and paid. A res- 
olution, subsequently adopted by the direct- 
ors, provided, 'that any stockholder who 
shall pay in anticipation a part, or the full 
amount due on the stock held by him, shall 
be entitled to dividends thereon, in propor- 
tion to the amount so paid in.' Under this 
resolution a stockholder paid up the whole 
amount due on the stock held by him, and 
received dividends thereon, and loans Qess, 
however, than the amount so advanced by 
him> upon the pledge of it The bank hav- 
ing gone into liquidation, required the re- 
payment of the loan, and refused to call for 
further contributions from the other stock- 
holders. An action was commenced by the 
stockholder who had paid in full, against the 
bank, to compel the calling in of the whole 
amount subscribed, or, in default thereof, or 
in the event of the inability of the stock- 
holders to pay the balance due, to recover 
the amount paid by him beyond fifty dollars 

equities against the bank and each other, for all 
they paid, as if all the stockholders had paid the 
same amount. All the stockholders took their 
certificates subject to all payments due and to 
grow due; and when Ihe directors received pay- 
ments from some more than from others, the 
stockholders so paying, were entitled in equity to 
the benefit of this clause in the certificates of all, 
and in equity the directors were bound to use it, 
if necessary, for Iheir protection. The omission 
of the directors to call upon all to pay to the same 
extent, could not prejudice any of lie stockhold- 
ers who had paid. The duty of the other stock- 
holders continued what it was ori^nally. Their 
liability remained, and still remains, for the bene- 
fit of the other stockholders, as much as for cred- 
itors; and it is unnecessary to enforce it, only be- 
cause equily will make the same distribution of 
the fund, as if the directors had expressly deter- 
mined that all should pay, and had compelled pay- 
ment from all. Whether debts or contributions 
to capital, under the subscription agreement, is 
however immaterial. If debts to the extent of 
the excess, they of course must be paid before any 
.portion of the capital is distributable among the 
stockholders. If they are contributions to capi- 
tal, which one has made to a greater extent than 
others, all being bound to contribute the same 
amount, and every stockholder being entifled in 
equity to the benefit of this agreement as much 
as lie corporation was, then it follows that in the 
division of the remaining capital, they who have 
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on each share, with interest on the over-pay- 
ment, and to restrain the company from ex- 
acting repayment of the loan made to him, 
until the stockholders should be placed on an 
equality as to their payments. The bank, 
thereupon, sued on the notes given for the 
loan. On appeal from a judgment rendered 
in the two actions, which had been consoli- 
dated: Held, that no stockholder can be li- 
able for more than one hundred dollars on 
each share held by him, and that each share 
must lose an equal amount on the final liq- 
uidation of the bank. That if the whole cap- 
ital be sunk, those who have paid but fifty 
per cent., will be debtors for the balance; 
and those who have paid in full, cannot be 
called on for more. That if but half have . 
been lost, the former are no further liable, 
but a balance will be due to the stockhold- 
er who has paid in fulL That the payment 
of the whole amount of the shares under the 
resolution of the directors, did not change 
the relative position of the stockholder to 
each other as partners, except as to the div- 
idends, the one having merely anticipated 
the payment of all he could ever be called 
on to pay, and the others remaining liable for 
the balance of their subscriptions. That the 
payment was under the tacit condition that, 
if the concern proved profitable, the party so 
paying, should receive dividends in propor- 
tion to the amount paid by him, and on the 
winding up of its business, after payment 
of the -debts from the surplus profits, the 
whole amount so paid in; and, if not prof- 
itable, that he should lose only the same pro- 
portion, upon each share, as the other stock- 
holders. That quoad the creditors of the 
bank, the excess above fifty per cent so paid 
in, is capital, liable for its debts; but that, 
as among the stockholders, the paity who 
made the advance is a creditor to the extent 

advanced their full share, or more than others, 
are entitled to be paid first, so as to restore equali- 
ty between them. This is the principle of co- 
partnership under like circumstances, and the 
stockholders of a bank are co-partners, and have, 
as against each other, the same equities in the 
distribution of the partnership funds afterpayment 
of debts. The consequence of the principle of pro 
rata distribution, claimed for those who have paid 
least is this, that although all were and are 
bound to pay the same amount yet that he who 
paid the whole of his share, must pay a greater 
portion of the debts of the bank than he who 
paid less; whereas, every share, by force of the 
agreement to pay it in full, is bound to pay the 
same portion of the debts; a];id if the directors do 
not compel a full payment by all, or attain the 
same end, by tiie distribution of what remains of 
the capital, they violate the equity of the stock- 
holders among themselves. At the dose of such 
a partnership concern, a court of equity would 
decree, if necessary, that the partners who had 
not paid their full shares, should pay Tip, or if it 
was unnecessary, because justice could be done 
between the parties in the distribution of the fund, 
they would decree so much in the first place to the 
partners who had paid most, as would produce 
equality among all, and then distribute among all 
pro rata. The same is the equity among share- 
holders in a bank, under such a subscription 
agreement Hor. Binney. Philadelphia, Feb. 
12th, 1846. 
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of the surplus, and entitled to Interest there- 
on from the time when the bank ceased its 
operations. That the stockholders are liable 
for the whole amount of their subscriptions; 
and that, if any further payment beyond 
fifty dollars on each, be necessary to the dis- 
charge of the debts of the company, it will 
be the duty of the directors to call on all the 
stockholders for an equal contribution; and 
that it would be unjust to use the amount 
paid by one stockholder, beyond the others, 
for that purpose. That the bank having gone 
into liquidation, a stockholder may maintain 
an action against it; and that the loan, being 
less than the amount advanced by the bor- 
rower beyond the other stockholders, may be 
retained by him, unless required for his pro- 
portionate contribution, towards the payment 
of the debts of the company." 

GRIER, Circuit Justice. The argument on 
behalf of the dissatisfied stockholders is very 
ingenious and plausible. Its defect lies in 
the assumption of facts, which do not exist 
in the case, viz., that the charter of the cor- 
poration which constitutes the law of the 
partnership, permits any other inequality of 
liability between the stockholders than that 
arising from the number of shares held by 
each one: or that a change of this principle 
is to be presumed, from the practice of the 
corporation in the division of its profits. 

The charter of incorpomtion contains the 
fundamental rules which shall govern the 
corporation, not only as between it and the 
public, but also as between the stockholders 
and corporators themselves. As these have 
been established by law, on grounds of pub- 
lic policy, they cannot be changed but by the 
consent of the same power, which created 
the corporation. Much less can it be pre- 
sumed from any equivocal acts, in the man- 
agement of the corporation, or the mode of 
dividing its profits from time to time, that 
any change has been made in its constitu- 
tion. The charter of incorporation being the 
supreme law of the corporation, no usage of 
its ofiieers in the transaction of their busi- 
ness can change or annul it 

By the charter, the stock of this company 
was divided into 6000 shares. Bach one of 
these shares is a unit indivisible, represent- 
ing a certain and equal portion of the whole. 
The charter might be pbtained under a sub- 
scription of less than 6000 shares, and indi- 
viduals might hold unequal numbers of 
shares, but a share still remained the same. 
Whether paid in part or in whole by the 
law of the corporation, which is the contract 
of partnership, it represented fifty dollars. 
The man who subscribed a share and paid 
but twenty dollars stood debtor to capital 
stock thirty dollars. That debt was as 
much a part of the capital stock, as the mon- 
ey lent to strangers who had given their 
notes for the same. Each share of stock be- 
ing a unit, there could be no inequality 
among the stockholders as to their liability 
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for the debts of the corporation or their 
right to a dividend of profits, except in the 
inequality of the number of these shares 
held by each individual stockholder. And 
whether the stockholder stood debtor or cred- 
itor to the corporation for his stock subscrib- 
ed, the directors had no power to change the 
fixed value of this unit, or to say that A.'s 
share of stock'shall represent $20; B.'s 30; 
and O.'s 50, 

They might weU say, "You, A., have re- 
fused to pay up all the calls; we will not 
forfeit your stock as we might in strictness 
do for such neglect; but as you are unable 
to pay up, you may stand debtor to the cor- 
poration for your $30. Our dividends do not 
much exceed 6 per cent. If we should lend 
you the money to pay up at bank interest, 
(which is compound interest,) you would get 
your dividend on your whole ?50; but if you 
retain the interest, or 6 per cent, on your 
$30, perhaps you will have the best of the 
bargain. You can take your choice; pay 
your money and take dividend on $50, or re- 
tain $20 or $30, if you please, in your own 
hands, and credit us with dividends on that 
amount as set ofe to interest." 

By this arrangement the stockholder who 
wants to lend money, by general agreement, 
pays in all his share, and gets about 6 per 
cent, for his dividend or the use of his mon- 
ey, and the stockholder who has no money 
to lend to others, retains his $20 or $30, and 
paying no interest; he of course having his 
dividend on that amount, by way of retain- 
er. If the banlt paid 8 or 10 per cent, the 
stockholder would immediately find it his in- 
terest to borrow money of the bank, and 
pay up his stock, and'thus share in the high- 
er dividend. In the case of this bank, the 
dividends do not appear to have held out 
much encouragement to do this. The de- 
faulting stockholders have had undoubtedly 
the best of the bargain by this arrangement 
and if they had not they had no reason to 
complain of the consequences of their own 
deliberate choice. 

Now, in order fairly to distribute the as- 
sets of this partnership as between A., B., 
and C, you must first ascertain the amount 
of capital stock. That by the law of corpo- 
ration is, say $150, divided into three shares 
between A., B., and C, equal partners. Of 
this capital C, we suppose, owes nothing; 
having paid his $50; but B. owes to capital 
stock $20, and A. $30. Now, if A. and B. 
actually pay up their debts to the firm, there 
are $50 to be paid to each. But if they re- 
tain the one $20 and the other $30, it is as 
plain, that they are the first paid by retain- 
er, and that C. has a right to be made equal 
to B. before he gets anything more, and 
both to be made equal to A., who has paid 
himself $30 by retainer, before A. can take 
anything more from the heap. After that, 
if there is profit they all divide it equally, 
and if loss, they all divide it equally, 
according to the fundamental law of the cor- 



L14 Fed. Cas. page 8613 



CCase No. 7,932) KBEBS 



poration, whieli gave equal rights and equal 
liabilities to each holder of one share, and 
made that share a unit indivisible. It is 
true, like all indivisible chattels, it may ad- 
mit 'of joint ownership; but such joint own- 
ers however numerous, have but the pow- 
ers, lights and liabilities of one person. 
Thus there may be multiples of the unit in 
the partnership, but there can be no frac- 
tions. On treating of the assets for the 
purpose of division, the calculation must be 
based on this unit and its multiples; the 
share or number of shares. 

Now, tailing A. and B. to represent the 
discontented stockholders in this case. What 
right have they to complain against the 
course pursued by the directors in settling 
this account? They have elected to stand 
debtors to stock, or in other words to bor- 
row that much of the capital at common in- 
terest If they had chosen, they might have 
paid in all and received probably a little 
more than 6 per cent., but they preferred six 
sure, to the chance of getting more. But 
this is not all. When the bank began to 
wind up some years ago, these stockholders 
retained their unpaid capital, thus having 6 
per cent, on it, till this time; while the oth- 
er stockholders receive their thirty dollars 
without interest now, to make them equal 
with those who have retained. If principal 
and interest were brought into hotch-pot up 
to this time, and a dividend declared, as 
might well be done in justice and equity, 
imder a correct construction of this charter, 
the unsatisfied stockholders would perhaps 
complain louder than they do now. 

If there had been a large amount of profits 
for this final division, and those who by con- 
sent were allowed to retain the ?20 on each 
share, and also to retain their interest 'in 
lieu of temporary dividends on that amount, 
should tender a payment of their $20 with 
interest up to this time, they would un- 
doubtedly have a right to an equal share of 
the whole. The agreement among them- 
selves to permit this detention or loan of 
part of the capital, could not afEect their 
right guaranteed by their charter or articles 
of partnerships, to wit, that each share 
should be equal, and the only unit on which 
to base a proper dividend of gains or losses. 
So on the contrary, if the whole capital 
had been sunk, equity would have compelled 
the delinquent stockholders to pay up their 
balance, or if there be a partial loss, still the 
final distribution of the lessened capital, 
would and ought to be on the same principle 
of equality, by calculating such debt to stock 
as part of the capital to be divided, and if 
not brought in, as actually retained and. re- 
ceived by such stockholders. 

A part of the stockholders cannot change 
the fundamental principles of their charter 
or articles of partnership, either by their de- 
fault in paying, or election to retain, a por- 
tion of the capital. Nor can a chancellor 
annul the charter or change the stipulations 



of the parties, in search of a visionary equi- 
ty. 

Then as to another objection, that if the 
full paying stockholders had not paid in the 
money not required of them, the pm-chase of 
the United States Bank shares, by which the 
loss was caused, would not have occurred. 
It is to be remembered that the purchase 
was the act of the board, which is the bank. 
The stockholders, and all the stockholders, 
are represented by the board, and they nei- 
ther are, nor can be heard to speak, or seen . 
to act otherwise. How then is A. liable to 
loss rather than B. or O. ? unless it be on the 
principle that if I lend a man money which 
he loses by unwise speculation, he may set 
up as a plea against its payment, that if I 
had not lent it to him, he would not have 
lost it, and that as my own act was the pri- 
mary cause of loss, therefore I should bear it 
myself. The plea would be demurrable in 
law, and is without precedent in a court of 
chancery. 

The case in Louisiana is in point, and we 
are happy to have our own views supported 
by so well considered a judgment of a comt 
necessarily familiar with the equitable prin- 
ciples of pai-tnership law. This case, it is 
true, seems to have been overruled at a sub- 
sequent date; but as the learned judge who 
took chief part on the last decision, was the 
counsel who argued the first so ably, though 
unsuccessfully, it may be doubted whether 
the fii-st case will not be considered, abroad, 
as the better authority. 

Let the decree be that the directors dis- 
tribute the sum now for distribution among 
the stockholders, paying to each respective- 
ly who may have paid in on the stock sub- 
scribed, or held by him more than other 
stockholders, the amount of such escess. 
And distribute the assets from time to time 
and as collected, among the stockholders, 
paying to each any sum he may have paid 
on each share of his stock more than any 
other stockholder on each share of his stock, 
and so toties quoties until the said stock- 
holders are thus made equal in the amount 
paid in on their respective shares of stock, 
and pay from any balance or residue which 
may remain for distribution an equal divi- 
dend or proportion thereof on each share 
held by each stockholder respectively, so 
that each stockholder shall receive an equal 
share or dividend. of such residue on each 
share of stock held by him. Decree accord- 
ingly. 

NOTE. This case was taken, by appeal to the 
supreme court of the United States, where the de- 
cree was affirmed by an equally divided court. 
According to the usage in cases of such aflirm- 
ance, no opinions were delivered. A similar sort 
of affirmance is made in the great case of Asp- 
den's Estate [Case No. 589]. And a question nat- 
urally arises on both these cases, and may here- 
after arise in others, "What is the nature and 
effect in law of a judgment affirmed from necessi- 
ty in a court of error, on an equal division of the 
court?" The point was considered by the late 
Horace Bioney Wallace, Esquire, in a review not 
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generally accessible to the profession, of the un- 
reported case of M'Dermond v. Kennedy [Bright- 
ly, N. P. 332; 3 Clark, 490], in the supreme 
^urt of PennsylTania. The late Chief Justice 
Gibson had spoken of that case as furnishing an 
authority in point, for a particular position: a 
statement which the editors of the Pennsylvania 
Law Journal for December, 1846, considered, 
was not warranted by the facts of the case. The 
case, it appeared, had come before the supreme 
court of Pennsylvania on an appeal, involving, 
in an abstract form, a question relating to the 
power of municipal corporations to tax in a par- 
ticular instance. The court below denied the 
right. The case was argued in the supreme 
court, and there fully considered by the four 
judges present: but no opinion was delivered, 
and the judgment below was simply affirmed. 
There was no report or evidence of any other par- 
ticulars in the case. The observations of Mr. H. 
B. Wallace are as follows: 

"If the case, in fact, was deliberately considered 
by the judges in consultation, and in consequence 
of this consideration, the judgment of the court of 
common pleas was affirmed, it is a matter of in- 
ferior moment, and not in the least degree affect- 
ing the authority of the decision by the supreme 
court, that no written opinion was delivered, or 
that by misapprehension or otherwise, the case 
was not assigred after consultation to any par- 
ticular judge to prepare an opinion upon the sub- 
ject The absence of a written 'opinion' may ren- 
der it difficult, or perhaps wholly impossible, to 
determine what principle the judgment of the su- 
preme court did establish, but the judgment is an 
authority for some principle, whatever it may be. 
"There is some doubt as to a part of the histo- 
ry of this case, "We do not know all that was 
done in the supreme court. But materials enough 
exist to enable us to determine, Ijeyond doubt, 
that there was here a judgment of the supreme 
court on a point of law. "We know that a judg- 
ment of the common pleas denying the right of 
the borough to assess a certain tax was brought 
into the supreme court, by writ of error, in order 
to try the right. We know that there was an ar- 
gument by counsel before the court, and a con- 
sultation upon the case by the court. And we 
know that, during the term, the judgment of the 
-common pleas was affirmed. Four judges, only 
sat; and what were their individual opinions, we 
do not know. There could not have been a ma- 
jority m favour of the right, or else the judgment 
of the common pleas would not have been af- 
firmed. Either the judges were unanimous, or a 
majority of them were against the right; or they 
were equally divided in opinion, and the judg- 
ment of the common pleas was affirmed from ne- 
cessity. How this was, no evidence exists to 
show. Take it at the worst that is possible, and 
what is the nature and effect in law of a judg- 
ment affirmed from necessity in a court of error, 
on an equal division of the court? The history of 
tlie late case of Queen v. Millis will afford an il- 
lustration on this subject. 

"This ease, reported in 10 Clark & P. 534, in- 
volved the question whether a contract of mar- 
riage per verba de praesenti, but not made in the 
presence of a minister, in episcopal orders, con- 
stituted a full and complete marriage at common 
law. On an indictment for bigamy, which de- 
pended on this question, the court of queen's 
bench in Ireland, four judges sitting, were equally 
divided, but afterwards, ana for the purpose of 
obtaining the judgment of the house of lords, one 
judge, who had been in favour of tlie validity of 
the marriage, in form withdrew his judgment, and 
thereupon a judgment of acquittal was entered, 
and the case was brought by certiorari to the 
house of lords. In the house of lords, Lords 
Abinger and Cottenham and the lord chancellor 
were of opinion that it was not a perfect marriage, 
and were for affirming the judgment; Lords 
Brougham, Denman, and Campbell were of the 
opposite opinion. The entry on the journals of 
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the lords is, 'It was ordered and adjudged by the 
lords, that the judgment given in ihe said court 
of queen's bench be, and the same is hereby af- 
firmed; and thai the record be remitted,' &c. 
And the fuller entry on the minutes states that 
Lords Cottenham and Campbell, having been ap- 
pointed to tell the number of votes, it appeared, 
on report thereof, that the votes were equal, that 
is, two for reversing, and two for affirming, 
whereupon, according to the ancient rule in the 
law, "semper praesumitur pro negante," it was 
determined in the negative. Thereupon the judg- 
ment of the court below was affirmed, and the 
record remitted.' 

"While this case was pending in the lords, the 
case of Catherwood v. Oaslon, involving the same 
general question, came on in the English court of 
exchequer (13 Mees. & W. 261), and after ar- 
gument, judgment was suspended until the de- 
cision of that case. 'The case of Keg. v. Millis* 
[8 Jur. 717], says the reporter of the case in the 
exchequer, 'having been determined, and the in- 
validity of a maniage at the common law, con- 
tracted per verba de praesenti, but not in the 
presence of a priest in holy orders, having been 
thereby established, the present case came on 
again for argument.' The counsel sustaining the 
side of the marriage admitted that 'according to 
the decision of the house of lords, it must be tak- 
en that no valid marriage had been contracted;' 
and Parke, B., in pronouncing the judgment of 
the court said, 'The parties in this case entered 
into a contract of marriage per verba de praesenti, 
in the presence of witnesses, but not proved to 
have been made in the presence of a minister in 
episcopal orders. Since the original argument, it 
has been decided in the house of lords, in the ease 
of Queen v. Millis, that unless in the presence of 
such a minister, such a contract does not consti- 
tute a valid marriage at common law in this 
country; and by the authority of that case we 
are bound.' 

"Undoubtedly, the affirmance of the judgment 
in Queen v. Millis was against what had been the 
general impression of the profession after the case 
of Dalrymple v. Dalrymple [2 Hagg. Const. 54]. 
yet no one in the exchequer suggested that the af- 
firmance in the house of lords by an equally di- 
vided court had not settled the law by conclusive 
authority. An equal division of a court of error, 
on a question ot reversing a judgment, is like a 
tie vote in a legislative assembly on a question of 
enacting or repealing a law. The binding nature 
of the decision is the same, as where the action 
of the body is unanimous. The influence of an 
opinion, on the minds of professional persons, will 
depend on the character of the judge who delivers 
it, and on tlie number of judges who unite in it: 
but the authority of a judgment of a supreme 
tribunal, as establishing a principle and settling 
the law, is the same whether the court be full and 
unanimous, or partial and divided. A judgment 
affirmed by a divided court binds inferior courts, 
and of course is a precedent in the court in which 
it was entered. And not only is the judgment of 
a court, in itself, an authority; but it is the onlv 
thing that is an authority. It follows that Chief 
.Justice Gibson was strictly accurate in saying of 
M'Dermond v. Kennedy [supra] that 'had the 
case been reported, it would have furnished an 
authority in point.' " 
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KRIESLER V. MORTON. ■ 
[1 Curt. 413.] 1 
Circuit Court, D. Massachusetts. Oct. Term, 
1S53. 

Cdstoms Ddties — Protest — ^Form and Supfi- 
oienot op. 

1. Under the act of ITebruary 25, 1845 (5 Stat. 
727), requiring a protest in writing, at or before 
tlie payment of duties, to enable the party paying 
to maintain an action, no substantive ground of 
objection to the payment, not contained in the pro- 
test, can be taken at the trial. 

[Cited in Burgess v. Converse, Case No, 2,- 
154.] 

2. A. protest having stated only, that the invoice 
value was correct, the plaintiff was not allowed to 
show that the appraisement was not made in con- 
formity to law. 

[Cited in Burgess v. Converse, Case No. 2,- 

154.] 
[See Bangs v. Maxwell, Case No. 841.] 

3. The fact that the deputy collector dictated 
the form of the protest, does not estop the col- 
lector from denying its suflSciency for a pur- 
pose, which does not appear to have been brought 
to the notics of the deputy collector. 

[Cited in Frazee v. Moffitt, 18 Fed. 586; Her- 
man V. Schell, Id. 892; Arthur v. Morgan, 
112 U. S, 501, 5 Sup. Ct 244.] 

This was an action for money had and 
I'eceived against the defendant [Marcus 
Morton], who was formerly collector of the 
customs for the port of Boston, to recover 
an excess of duties alleged to have been il- 
legally exacted. At the trial, the plaintiff 
[.John Kriesler] produced the entry of the 
merchandise, in which its value was de- 
clared on oath, in the usual form, and then 
showed that he had been compelled to pay, 
in addition to the ad valorem duty imposed 
by law, a duty of twenty per cent The 
merchandise consisted of fruit and raisins 
imported from Malaga, and entered in Oc- 
tober, 1848. Previous to paying this addi- 
tional duty, the consignees of the plaintiff, 
who is a foreign merchant, made the follow- 
ing protest: "We hereby protest against 
paying the additional duty, on the within 
jTOods, as we consider them fairly invoiced 
at the time and place of exportation." The 
plaintiff here rested his case. The defend- 
fint then called one of the government ap- 
pi-aisers of the port of Boston, who produced 
an appraisement in writing, signed by him- 
self and another government appraiser, by 
which it appeared, that they valued the 
goods as of the time and place of exporta- 
tion. It -was admitted that the goods were 
the product of the country whence they were 
exported. It further appeared that the 
plaintiff, having appealed from this decision 
of the appraisers, two merchant appraisers 
were appointed by the collector, who also 
valued the goods as of the time and place 
of exportation, and decided that that value 
exceeded the invoice value by more than 
ten per centum. But these appraisers did 

1 [Reported by Hon, B. B. Curtis, Circuit Jus- 
tice.] 



not actually see and examine the goods. 
The plaintiff's counsel insisted, that both 
these appraisements were void, and conse- 
quently not sufficient in law to displace the 
value as declared in the entry, because the 
valuation should have been as of the time 
and place of procurement, and because the 
merchant appraisers did not see the goods. 
But the court ruled, that as neither of these 
grounds of objection to the payment was 
specifically pointed out in the protest, they 
were not open to the plaintiff on the trial. 
The plaintiff then offered to prove, that the 
form of the protest was dictated by the 
deputy collector, and he read a circular 
from the secretary of the treasury, under 
date of May 15, 1845, (1 May, 318,) in which 
it is said: "It will be but just to importers, 
who may hereafter manifest dissatisfaction 
at the charge of duties, and doubt of their 
legality at the time of their payment, or 
prior thereto, to make them fully aware of 
the requirements of the act referred to, in 
relation" to protests." And he insisted that 
the defendant was estopped from denying 
the sufficiency of the protest. But the court 
excluded the evidence and the defendant 
had a verdict. The plaintiff moved for a 
new trial. 

CURTIS, Circuit Justice. The questions 
involved in this motion, are of very consid- 
erable importance, because they are under- 
stood to affect other cases, and certainly 
have a direct bearing on the practice of mer- 
chants in making their protests. The prin- 
cipal question is, whether the plaintiff had 
complied with the requirement of the last 
clause of the act of congress of February 
26, 1845 (5 Stat. 727). It is as follows; 
"Nor shall any action be maintained against 
any collector, to recover the amount of 
duties so paid under protest, unless the said 
protest was made in writing, and signed hy 
the claimant, at or before the payment of 
said duties, setting forth, distinctly and spe- 
cifically, the grounds of objection to the pay- 
ment thereof," Did this protest set forth 
distinctly and specifically the grounds of 
objection to the payment of the additional 
duly of twenty per cent? The act of July 
30, 1846, § 8 (9 Stat 43), requires "the col- 
lector within whose district the same may 
be imported or entered, to cause the dutia- 
ble value of such imports to be appraised, 
estimated, and ascertained in accordance 
with existing laws; and if the appraised 
value thereof shall exceed, by ten per cen- 
tum or more, the value so declared on the 
entry, then, in addition to the duty imposed 
by law on the same, there shaU be levied, 
collected, and paid, a duty of twenty per 
centum ad valorem on such appraised val- 
ue." It is questionable whether the whole 
of this section does not apply solely to thf 
cases of declarations of increased values vol- 
untarily made by the owner, consignee, or 
agent, before entry. But this is not ma- 
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terial in the present case; because it has 
been determined in the case of Barnard v. 
Morton [Case No. 1,005], that if this express 
reference to existing laws, contained in the 
eighth section of the act of 1846, does not 
make them applicable to other cases than 
those mentioned in the first part of that 
section, still the sixteenth and seventeenth 
sections of the act of 1842 [5 Stat. 563] were 
in force as to goods procured by purchase; 
and this law makes it the duty of the col- 
lector to impose an additional duty, in case 
the appraised value exceeded the declared 
value a cei'tain amount. Neither of these 
laws refers to the actual value, as ascer- 
tainable by evidence aliunde, but exclusive- 
ly to the appraised value. If the appraise- 
ment results in this greater sum, the pen- 
alty must, by law, be imposed, and it is no 
answer to such a case, for the importer to 
assert that his declared value was the true 
value. Such an assertion, even if proved, 
displaces no element in the case i;^quired 
by law to be visited with the penalty. It 
would still be true that the appraised value 
exceeded it, and that the collector had le- 
gally exacted the additional duty. It fol- 
lows that the only grounds open to the im- 
porter in such a case are, to deny that the 
appraisement was made, in accordance with 
existing laws, or that it had resulted in that 
excess over the declared value, which re- 
quires the collector to impose the penalty. 
On the trial of this case, the plaintiff de- 
nied the former of these, viz. that the ap- 
praisement was made in accordance with 
the law. His grounds were, that the law 
required the appraisers to see the goods, and 
to appraise their value as of the time and 
place of procurement; and that, in point 
of fact, they did not see the goods, and did 
appraise them as of the time and place of 
exportation. But the protest does not set 
forth or allude to either of these grounds of 
objection. It simply says, "the invoice value 
is the true value; which, as already stated, 
is not a valid ground of objection, and cer- 
tainly is not the ground now relied on. 

It has been suggested at the bar, that, in 
some former cases, the same form of protest 
has been held sufficient to enable the plain- 
tiff to recover after an appraisement. It is 
quite possible, that protests in this form 
have come before the court in other trials. 
I have a recollection of one such case; and 
it may be, that objections have been taken, 
at the trial, to such protests, and that such 
objections were held not to be tenable. But 
that this precise objection has ever before 
been pointed out, I am not aware. It hav- 
ing been pointed out in this ease, I have 
considered it, both at the trial, and again 
on this motion. It seems to me to be neces- 
sary, under this act of congress, to set 
forth, in the protest, every ground of objec- 
tion to the payment protested against; and, 
as a necessai-y consequence, no ground can 
be taken at the ti-ial. which does not there 



appear. These protests are commercial doc- 
uments, usually made in the hurry of busi- 
ness, and entitled to a liberal interpretation. 
• No technical precision should be I'equired. 
But they must allege, distinctly and spe- 
cifically, every substantive objection to tiie 
payment, so that it shall appear that it 
was in the mind of the party, and was 
brought to the knowledge of the collector. 
I think the plaintiff did not comply with 
this requirement of the statute, and, conse- 
quently, can not maintain this action, un- 
less the other point, that the defendant is 
estopped, is tenable. 

Passing by the questions, whether it is 
in the power of the collector himself to 
waive the performance of what the act of 
congress requires, and whether the act of 
the deputy collector, in this behalf, binds the 
collector, I am not able to perceive, in this 
case, ground for an estoppel to prevent the 
collector from insisting on the objection to 
the protest now taken. That objection is, 
in substance, that the protest is not so 
drawn as to enable the plaintiflE to deny 
that the appraisers saw the goods, or ap- 
praised their value as the law requires. 
There is an additional fact stated in the 
motion for a new trial, as newly discov- 
ered, viz. that m making the appraisement, 
the appi-aisers were governed by an invoice 
of fruit imported into New York, without 
knowing its quality when compared with 
the plaintiff's goods. This fact, if legiti- 
mately in the case, can have no influence, 
save in connection with the fact that the 
appraisers did not examine the plaintiff's 
goods. But it was not offered to be proved, 
that the deputy collector, when he gave the 
advice about the form of the protest, was 
made aware that the appraisers did not 
see the goods; the affidavit of Mr. "Worth- 
ington states that this fact was afterwards 
discovered; but when, in reference to the 
date of the protest, does not appear; and, 
therefore, neither the deputy collector, nor 
any one bound by his act, can be estopped 
from denying the applicability of the pro- 
test to a state of facts not laid before him; 
and as to the other objection, that the ap- 
praisement of the value was not made as of 
the time of procurement, but as of the time 
of exportation, there is not the least reason 
to suppose that the plaintiff, at that time, 
any more than the deputy collector, be- 
lieved that was an objection, or intended to 
embrace it in his protest as one ground of 
objection. It was not until the decisions 
of the supreme court, in Greely v. Thomp- 
son, 10 How. [51 U. S.] 225, and Griswold 
V. Maxwell, Id. 242, that it became known 
that this mode of proceeding at the custom- 
house, under the instructions of the secre- 
tary of the treasury, was not in conformity 
to law, and this protest shows that the 
plaintiff did not then rely on this objection, 
for it makes reference to the time of expor- 
tation, as the time, in respect to which tiie 
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correctness of the valuation is to be judged- 
To let the plaintifiE in now, to a ground not 
taken in the protest, because the deputy 
collector did not apprise him of the neces- 
sity of taking an objection, not then thought 
of by either of them, would be carrying the 
doctrine of estoppel to a dangerous length. 
The motion for a new trial is overruled, 
and judgment is to be rendered on the ver- 
dict. 

[Tlie case was further considered in Case No. 
7,934.] 

Case No. 7,934. 

KRIESLER V. MORTON. 
[2 Curt 239.] i 

Circuit Court, D. Massachusetts. May Term, 

1855. 

Customs Duties — Protest — When Required. 

The act of February 26, 1845 (5 Stat 727), 
requires a protest to sustain an action to recover 
back the additional duty of twenty per centum, 
assessed by way of penalty under the eighth sec- 
tion of the tarifE act of 1846 (9 Stat 43). 

[This was an action by John Kriesler 
against Marcus Morton, collector of the port 
of Boston, to recover an excess of duties, 
levied by defendant on certain artides im- 
ported by plaintiff.] 

G. T. Curtis and Mr. Griswold, for plaintiff. 
Dist-Atty. Hallett, contra, 

CtTRTIS, Circuit Justice. This is the same 
case which was before the court at a former 
term. It is reported [Case No. 7,933]. After 
that opinion had been pronounced, it was sug- 
gested by the plaintiff's counsel, that since the 
argument, it had been ascertained that the 
question whether an additional duty imposed 
under the eighth section of the tariff act of 
1846 [9 Stat 43], was to be deemed a penalty, 
had been carried to the supreme court, in a 
case from New York, and that if it should be 
held to be a penalty, it would admit of doubt 
whether a payment on account thereof, was 
within the requirements of the act of Feb- 
niary 26, 1845 (5 Stat 727). Being of opinion 
that opportunity should be given to consider 
these questions, which had not been raised at 
the argument, judgment was suspended; and 
at this time, the decision of the supreme court 
having been made, the district attorney has 
moved for judgment. In Barflett v. Kane, 16 
How. [57 U. S.] 2G3, it was held that the 
twenty per centum exacted imder the eighth 
section of the tariff act of 1846, was a penal 
duty, and not to be returned as part of the 
drawback, on re-expoi-tation. In Ring v. Max- 
well, 17 How. [58 U. S.] 147, it was held, 
that though an additional duty by way of 
penalty, It was not distributable among the 
officers of the customs. Notwithstanding these 
decisions, I am clearly^ of opinion that the 
sums exacted under color of this law, cannot 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 
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be recovered back without a protest, con- 
formable to the requirement of the act of Feb- 
ruary 26, 1845. The case is within both the 
words of the act, and the. mischief which it 
was intended to provide against The terms 
of the act require a protest to enable a claim- 
ant to maintain an action against a collector, 
to recover money "paid as and for duties.'' 
The eighth section of the act of 1846, requires 
the collector, in the cases therein enumerated, 
■ to levy, assess, and collect, in addition to the 
duty imposed by law, "a duty of twenty per 
centum ad valorem, on each appraised value." 
Moneys thus paid are therefore paid as and 
for duties, and so are within the words of the 
act requiring a protest These cases are also 
within the mischief. Probably no class of 
cases could be selected, in which it is so im- 
portant that the collector should be apprised,- 
before his proceedings are closed, by payment" 
of the duties, what the objections of the im- 
porter are. Because there is no class of cases 
so likely to give rise to disputes and questions^ 
as this one. Moreover it will be found oni 
examining this act of February 26, 1845, that 
if these cases of payment on account of the- 
twenty per centum, additional duty, are not 
within the last clause of the act requiring- 
protests, they are not within the enabling- 
elaim, allowing actions to be brought, and so 
the importer would be left wholly without 
remedy in all cases where the collector had 
paid over the money, as was held in Cary v.. 
Curtis, 3 How. [44 U. S.] 236. The act in- 
question was passed to change the law an- 
nounced by that decision, and I have no doubt, 
extends to this class of cases. Let judgment 
be rendered on the verdict for the defendant. 



Case No. 7,935. 

The KRISTREL. 

BETHEL V. The 3IRISTRBL. 

[4 Adm. Rec. 175.] 

District Court S. D. Florida. Sept 15, 1848._ 

Salvage— In JUBT bbtosb Repaik, 

[1. The cargo should not be charged -with th^ 
salvage of the vessel when it appears that she is 
injured beyond the possibility of temporary re- 
pairs, and her master prays that she be sold to 
pay the salvage.] 

[2. The total amount of salvage should vary 
with the peril from which the property was 
saved.] 

[Cited in Baker v. Cargo and Materials of The 
Slobodna, 35 Fed. 542.] 

[This was a libel for salvage by James A. 
Bethel and others againjst the ship Kristrel 
and cargo, Turner, master.] 

S. R. Mallory, for libellants. 
Wm, R. Nackley, for respondent 

ai ARVIN, District Judge. It appearing to 
the coux*t from the proofs and allegations of 
the parties that the British ship Kristrel, Tur- 
ner, master, while on a voyage from Ne^^"- 
Orleans to Liverpool, on the night of th& 
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nintli of August last, ran ashore upon Car- 
rysfort reef, where she remained imtil the 
14th of August, when she was got ofE hy the 
aid of the libellants, 140 in all, having 13 
vessels, regularly licensed as wreckers on 
this coast; that they lightened the ship by 
the removal of about 1,400 bales of cotton, 
and then hove her off by her anchor, and 
brought her and her cargo to this port, in a 
leaky and damaged condition; and it ap- 
pearing to the court from the proofs and al- 
legations of the pailies that the said ship 
■and cargo were in great danger of total loss, 
.and that they have been saved by the labors 
and exertions of the salvors: It is thereiore 
■ordered, adjudged, and decreed that the li- 
-liellants are entitled to the one third of the 
Talue of the said ship and cargo in cornpen- 
sation for their services in saving the same, 
4ind their costs and expenses of suit, and that 
there be allowed to the master of said ship 
ten days from the date thereof to advance 
and pay the salvage on the said cargo and 
in default of payment within the time afore- 
said, or within such further time as may be 
given upon cause shown, that then the mar- 
shal and clerii proceed to set off and divide 
that part of the cargo remaining unsold (a 
IKirtion having been sold as damaged), and 
assign to the libellants the one third thereof, 
<iuantity and quality relatively considered, 
in full for their salvage, and that the mar- 
shal then proceed to advertize and sell at pub- 
lic auction the portion thus set ofT as salvage, 
and bring the proceeds into court to be dis- 
tributed among the salvors according to their 
respective rights and interests, and then he 
also proceed to advertize and sell at public 
auction so much of the residue of said cargo 
as may be necessaiy to pay the costs and ex- 
penses of this suit, the wharfage, storage, 
and bills for labor, and deliver the remainder 
of said cargo to the master of said ship for 
and on account of whom it may concern. 
And it appearing to the court from the re- 
port of surveyors, duly made and signed by 
them, and by their oral examinations under 
oath in open court, that the said ship Kristrel 
is in a very damaged condition, her keel be- 
ing chafed and worn off to the garboard 
streak her entire length, her garboard streaks 
much chafed and in two places entirely cut 
through, leaving four of her timbers bare, her 
bottom planks much chafed, her seams open- 
ed, the ship herself, from the fore to past the 
middle chains, much strained and hogged, 
the fastenings started, and she being other- 
wise so much injured and in so leaky a con- 
dition that in the opinion of the surveyors 
she is unworthy of repairs, and they con- 
curring in the opinion that she cannot be 
even temporarily repaired in this port, so 
as to be got to New York or some other port 
where she could be repaired, on account of 
the diflacuity of keeping her free while being 
hove down in this port for the purpose of 
such repairs; and it appearing to the court, 
that the voyage of the said ship under these 



circumstances must be broken up, and that 
it consequently would be unjust to the dif- 
ferent parties interested in the ship and 
cargo to order a sale of a portion of the cargo 
to pay the salvage on the ship, and the mas- 
ter of said ship praying a sale of said ship 
to pay the salvage thereon, and such sale 
appearing under the circumstances to be most 
for the benefit of all concerned: It is there- 
fore ordered, adjudged, and decreed that the 
marshal proceed to advertize and sell at pub- 
lic auction the said ship Kristrel, her tackle, 
apparel and furniture, and bring the pro- 
ceeds of said sale into the registry of the 
court, and that the clerk pay to the salvors, 
the one third of the proceeds of said sale for 
their salvage; and that out of the residue of 
said money, he pay the ship's proper propor- 
tion of the costs and expenses of this suit, 
and pay to the master of said ship the re- 
mainder of said proceeds for and on ac- 
count of whom it may concern; and that the 
clerk also pay to the salvors the one third of 
the proceeds of the damaged cargo, sold un- 
der a previous order of this court, and that 
he divide the salvage among the different 
salvors according to their respective inter- 
ests therein as agreed upon among them- 
selves; and that all other questions be re- 
served. 



KROFFT (DBALE v.). See Case No. 3,698. 

Case No. 7,936. 

In re KROGMAN. 

[5 N. B. B. (1872) 116-3 i 

District Court, B. D. Michigan. 

Bankruptcy — Demuukeb to Petition — Statdtk 

OF LiMITATIOXS. 

A demurrer to the petition of the bankrupt's as- 
signee, to recover property fraudulently conveyed 
by one who claiips the property by virtue of a 
voluntary assignment of the debtor, will not be 
sustained simply on the ground that more than 
two years have elapsed since the cause of action 
accrued, and that therefore, it is barred by sec- 
tion two of the present bankruptcy act [of 1807 
(14 Stat. 518)]. Respondent required to pay the 
cost of the demurrer, and allowed time to put in 
an answer to the assignee's petition. 

[Cited in Norton v. Barker, Case No. 10,349; 
Smith V. Crawford, Id. 13,030. Cited, but not 
followed, in Walker v. Towner, Id. 17,089.] 

Petition of Henry M. Duffield, assignee, 
against Gardner K. Grout to recover certain 
property and books of account alleged to 
have come to his possession under a fraudu- 
lent and void voluntary assignment for ben- 
efit of creditors, and on account of which 
P. H. Krogman was adjudged a bankrupt. 
Assignment to Grout alleged to have been 
made October fourteenth, eighteen hundred 
and sixty-seven. Petition for adjudication 
of bankruptcy filed in January, eighteen 
hundred and sixty-eight, and adjudication 
passed February third, eighteen hundred 

1 [Reprinted by permission.] 
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and sixty-eight and assignee appointed Feb- 
ruary twenty-eighth, eighteen hundred and' 
sixty-eight, who resigned, and resignation 
was accepted, and the petitioner was ap- 
pointed assignee in their stead Novemher 
twenty-eighth, eighteen hundred and seven- 
ty. This petition was filed February first, 
eighteen hundred and seventy-one, more than 
two years after appointment of assignee. 
Orout demurs to this petition on the ground 
that, more than two years having elapsed 
since the cause of action accrued the same 
is barred by section two of the banlirupt 
act. 

Henry M. Duffield, petitioner in person. 
Mr. Griffin (of Moore & Griffin), for Grout. 

LONGTEAR, District Judge. The peti- 
tioner contends that the limitation provided 
by section two does not apply, because (1) 
this is not a suit, a "suit at law or in equi- 
ty," within the meaning of said section two; 
and (2) Grout is not a "person claiming an 
adverse interest touching the property and 
rights of property" "of said bankrupt trans- 
ferable to or vested in the assignee," within 
the meaning of said section. 

First As was held by this court in Re 
Norris [Case No. 10,304], the assignee has 
his option, in a case lilie the present, to pro- 
■ceed in the bankruptcy court, in the district 
court or in the circuit court Now, if he 
had proceeded in either of the two last men- 
tioned courts, the forms of proceeding 
would necessarily have been such that there 
could have been no question as to its being 
a "suit" within the meaning of section two. 
I think it can make no difEerence with the 
application of the limitation provided by 
section two, because the assignee has chos- 
en to proceed in the bankruptcy court, and 
has thereby necessarily adopted a different 
form of proceeding. It is a "suit at law," 
nevertheless, within the spirit and meaning 
-of said section, and therefore, so far as that 
question is concerned, the limitation applies. 

Second. So far as appears by the allega- 
tions in the petition, and that is all the 
guide we have in the present aspect of the 
■case, all the claim set up by Grout is (1) 
that the amount claimed by the assignee is 
much larger than what he is liable for; 
and (2) that he sets up a claim for services 
which the assignee disputes. Nowhere in 
the petition does it appear that Grout in any 
manner sets up any interest touching the 
property itself, or the rights of property of 
the bankrupt, adverse to the assignee. 
What Grout disputes is simply the amount, 
and not the assignee's interests and rights 
touching the property. Neither could he as 
voluntary assignee under a void assignment, 
bave or claim, merely as such, any such ad- 
verse interest as against the assignee in bank- 
ruptcy; and Grout's claim for services is 
clearly not a claim of interest, adverse or 
otherwise touching the property, &c. It is 



simply a personal claim of indebtedness 
against the estate, and can in no event con- 
stitute a lien upon the property and books of 
account in his hands, under the circumstan- 
ces of this case as- developed in the petition. 
See, also, Sedgwick v. Casey [Case No. 12,- 
610], recently decided in Southern district of 
New York, in which the above views are 
confirmed. The cause of action is therefore 
not such an one as falls within the scope of 
the limitation proved in section two, and for 
that reason the demurrer is not well ground- 
ed. The demurrer is overruled with costs, 

and the respondent Grout, is given 

days to put in his answer to the petition. 



Case Wo. 7,937. 

KROUSE et al. v. DEBLOIS. 

[1 Cranch, O. O. 13S.] i 

Circuit Court, District of Columbia. July- 
Term, 1803. 

Indebitatus Assumpsit— SpeciaIi Agbbemekt. 

The plaintifE cannot recover upon a general in- 
debitatus assumpsit, if a spedal agreement be 
proved. 

General indebitatus assumpsit and quantum 
valebat for 418 pounds of beef sold and deliv- 
ered. The defendant offered to prove a spe- 
cial agreement between the plaintiffs [Krouse 
& Gloyd] and defendant, on which tbe beef 
was delivered. 

Mr, Mason,. for plaintiffs, moved the court 
to instruct the jury, that he was entitled to 
recover for the beef delivered, although a spe- 
cial agreement should be proved. 

But THE COURT (MARSHALL, Circuit 
Judge, absent) refused- to give the instruc- 
tion. The authorities cited were: Esp. N. P. 
130, 138, 140; RoUeston v. Hibbert, 3 Term 
R. 412; Gates v. Knight, Id. 444; Cutter v. 
Powell, 6 Term R. 320; Payne v. Bacomb, 
Doug. 651; Robinson v. Bland, 2 Burrows, 
1088; Precedents of Declarations (Boston, 
June, 1802) pp. IS, 19. 

Mr, Mason prayed leave to amend, which 
was granted, on payment of costs and a con- 
tinuance, 

[The case was subsequently tried, and a ver- 
dict had for the defendant. Case No. 7,938.] 



Case No. 7,938. 

KROUSE et al. v. DEBLOIS. 

[1 Cranch, C. C. 156.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1803. 

CoNTKACTS— Completion — Altekation. 

Under a contrac* to deliver rations of beef for a 
year, the plaintifE cannor recover for rations de- 
livered for only a part of the year unless pre- 
vented by the act of the defendant &om com- 
pleting the contract 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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A specialv count was filed, under the leave 
given at the last term [Case No. 7,937], stat- 
ing a special agreement to furnish rations for 
the marines for one year. 

Mr. Mason, for plaintifEs [Krouse & Gloyd], 
prayed the court to instruct the jury, that al- 
though the plaintiffs had not supplied beef 
during the whole year, according to agree- 
ment, yet the defendant has no right to offset 
the unliquidated damages, for the plaintiffs 
not having continued to furnish the beef dur- 
ing the whole year, but that the plaintiffs 
were entitled to recover for as much beef as 
they did deliver. The covenants were mu- 
tual. Esp. N. P. 281, 282; Boone v. Eyre, 2 
TV. Bl. 1312; Barker v. Sutton, Esp. N. P. 
129; Trials per Pais, 186. 

Mr. Morsell, contra, contended that this was 
an entire agreement, and that the covenants 
were dependent. He cited Esp. N. P. 139, and 
1 Strange, 648. 

Mr. Mason, in reply, cited Barker v. Sut- 
ton, Esp. N. P. 129, 281; Ti-ials per Pais, 186. 

THE COUKT (nem. con.) refused the in- 
struction, and directed the jury that the plain- 
tiffs are not entitled to recover for the quan- 
tity of beef delivered without showing a com- 
pliance on their part with the agreement de- 
clared on, to deliver rations of beef for the 
space of one year, in the manner stated in the 
special count in the declaration, unless such 
compliance was prevented by the act of the 
defendant Verdict for the defendant 



Case No. 7,939. 

KROUSE V. ROSS. 

[1 Cranch, O. C. 368.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

Landlord and Tenant— Fistdres— Removal. 

A tenant, who has erected a wooden shed upon 
posts inserted two feet into the earth, has a right 
to remove it during the term. 

Special action on the case by a landlord 
against his tenant for removing a wooden 
shed during the term, which the defendant 
had erected during the term upon posts in- 
serted into the ground to the depth of two 
feet, and leaning against the wall of a house 
situated on an adjoining lot not belonging to 
the plaintiff. 

Mr. Jones, for defendant, contended that it 
was a general rule that, between landlord and 
tenant, things annexed by the tenant to the 
freeholder building, and which can be removed 
without prejudice to the freehold or building, 
may be lawfully removed by the tenant during 
his term, and cited the testamentary law of 
Maryland (1798) c. 101, subc. 7; 6 Bac. Abr. 
4S2; Bull. N. P- 34; Lawton v. Lawton, 3 
Atk. 14; Pitzherbert v. Shaw, 1 H. Bl. 258; 
Penton v. Robart, 2 East, 88; Dean v. Al- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



lalley, 3 Esp. 11; Ex parte Quincy, 1 Atk. 
477. 

F. S. Key, contr^, contended that the rule 
was relaxed only in three cases: 1. Where 
the thing fixed was once a chattel and must 
be used as such. 2. Where it is for the bene- 
fit of trade. 3. Where it is the manifest in- 
tention of the parties that it should not be 
considered as annexed to the freehold. Tbus 
trees may be removed by a gardener or 
nursery-man for the benefit of trade. The 
cases cited are exceptions to the general rule 
of law. 

THE COURT (DUOKETT, Circuit Judge, 
absent) instructed the jury that if the defend- 
ant, during his term, brought the old wooden 
stable, and fixed it on the lot by posts insert- 
ed in the ground and leaning against the wall 
of a house on an adjoining lot, not belonging 
to the plaintiff, and before the expiration of 
the term removed the stable, without injury 
or damage to the soil or to the other buildings 
of the plaintiff, either by the erecting or con- 
tinuance or the removal of the stable, it was 
lawful for him so to do. The plaintiff be- 
came nonsuit. 



Case No. 7,940. 

KROUSE V. SPROGELL. 
[1 Cranch, O. C. 78.] i 

Circuit Court, District of Columbia. March 

Term, 1802. 

Leave to Amend. 

Leave was given to defendant to withdraw the 

general issue, and file a general demurrer, on 

payment of the costs of the term. 



KROUSE a^NITED STATES v.). See Case 
No. 15,544. 



Case Wo. 7,941. 

In re KRUEGER et al. 

[2 Lowell, 66; 2 5 N. B. R. 439.] 

District Court, D. Massachusetts. Sept., 1871. 

Pabt.n;ershtp— Use of Name — Notice to Third 
Parties— Holding Out— Bankruptcy. 

1. One who permits his name to he used in a 
firm from which he has retired is liable to a per- 
son who has bought a note of the new firm, with- 
out notice or knowledge of the change. In such 
a case constructive notice is not suCBcient. 

2. One who permits himself to be held out «s 
a partner may be made bankrupt as a member of 
the firm at the suit of creditors. 

Petition against Ki'ueger, Loud & Bailoy, 
alleged to be paitners in trade under tlio firm 
of Krueger, Loud & Co., and to have stopped 
payment of their commercial paper. Krue- 
ger defended on the ground that he had left 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

- [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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the firm before the note held Ijy the petition- 
ers was given. The firm had carried on the 
lumber business at Boston for about three 
years, and in September, 1870, there was a 
verbal agreement for a dissolution. Krueger 
retired, and sold out his interest to the re- 
maining partners on a credit of four months, 
with a condition that the sale should be void 
if the notes were not paid at maturity, which 
they were not. He tools no further part in 
the business, which, however, was conducted 
in the old name of Krueger, Loud & Co., with 
his consent, and the name remained over their 
place of business. In December, 1870, notice 
was published, three times each, in two news- 
papers of Boston, that Krueger had retired, 
and that Loud & Bailey would continue the 
business at the same place and under the old 
name. The petitioners were bankers, who had 
often discounted the firm notes and other pa- 
per signed or indorsed by them; but never 
by direct negotiation with the firm, or any 
member thereof, but through a broker or other 
third person- This note was given, in the 
name of Krueger, Loud & Co., in February, 
1871, to Badger & Batchelder, in exchange for 
their note, as had often been done by both 
the old and new firm. The petitioners had no 
actual notice of the dissolution, though they 
always took in at their office one of the news- 
papers in which the notice was printed. 
There was conflicting evidence upon the ques- 
tion, whether Badger & Batchelder had such 
notice. They sold the note to the petitioners 
for value, before its maturity. 

H. D. Hyde, for petitioners. 

O. P. Judd, for defendant Krueger. 

LOWELL, District Judge. Three points 
are clear upon the evidence before me: 1. 
The firm of Krueger, Loud & Co. was dissolv- 
ed by the retirement of Krueger in Septem- 
ber, and this was published in the newspa- 
pers in December. 2. The petitioners had no 
actual notice, and supposed when they took 
the note tliat it bound Mr. Krueger. 3. Tlie 
old firm style, which included the name of 
EIrueger, was retained by his former part- 
ners, with his consent. The other matter of 
fact, whether Badger & Batchelder, the 
payees of the note, had actual notice of the 
change, was not so fully cleared up as would 
be desirable, and might have been practica- 
ble, if all possible witnesses had been ex- 
amined. Assuming that the petitioners had 
never dealt so directiy wjth Krueger, Loud 
& Co. as to be entitled to actual notice of the 
dissolution of the partnership, stiU, if they 
took this note, relying in part on tiie credit 
of Krueger, and he authorized his late part- 
ners to use his name in their business, he is 
responsible as a partner in respect to this 
note. One of the reported cases decides that 
the mere authority to use the former part- 
ner's name imports an obligation for all debts, 
even those held by a person who knew of the 
arrangement Brown v. Leonard, 2 Chit 120. 



Another case deddes that the retired partner, 
if his name is retained in the firm, is liable 
for injuries caused by the negligence of a 
driver of a dray belonging to the new fix-m. 
Stables v. Eley, 1 Car. & P. 614. These deci- 
sions go much beyond any thing demanded 
by this case; but tbey seem to have received 
the approval of the test-writers. Thus Chan- 
cellor Kent says (3 Comm., 5th Ed., 68): 
"When a single partner retires from the firm, 
the same notice is requisite to protect from 
continued liability; and even if due notice be 
given, yet, if the retiring partner willingly 
suffers his name to continue in the firm, or in 
the titie of the firm over the door of the shop 
or store, he will still be holden." And in 1 
Lindl. Partn. 45, it is said to be wholly imma- 
terial whether tiie person holding himself out 
as a partner does or does not share profits or 
losses, and even that it is known that he does 
not share them; because the permission to 
use his name imports a willingness to be lia- 
ble for the debts, and to look to the real part- 
ners for indemnity. And at page 330 of the 
same volume, we find: "If a partner retires, 
and gives notice of his retirement, and he 
nevertheless allows his name to be used as if 
he were still a partner, he wiU continue to in- 
cur liability, on the principle of holding out 
explained in the earlier part of this treatise." 
That one who is not really a partner may be 
bound as such to third persons, who have 
been led by his acts or declarations to believe 
him to occupy that relation, is familiar law, 
and has been often recognized in Massa- 
chusetts [where this note was made and ne- 
gotiated.] 2 Story, Partn. §§ 64, 65; Pitch v. 
Harrington, 13 Gray, 468; Adams Bank v. 
Rice, 2 Allen, 483, per Bigelow, C. J. In God- 
dard v. Pratt, 16 Pick. 412, it was held that 
the members of a copartnership which had 
been dissolved, but permitted the firm name 
to be used by an incorporated company, were 
liable upon contracts made by the corporation 
in the name of the firm with persons who had 
no knowledge of the dissolution. That case 
does not find what notice is necessary in order 
to exonerate the partners; and it may be 
argued, with some force, that a publication in 
the newspapers is enough to bind all persons 
who had not dealt directly with the firm be- 
fore the notice was published. This is the 
general rule; but we have seen that the Eng- 
lish books, and Chancellor Kent in his Com- 
mentaries, make an exception of a case like 
the present, and hold that the retiring part- 
ner remains liable, notwithstanding notice, if 
his name is still used with his consent. It 
may possibly be doubted whether an estoppel 
ought to apply where the creditor has actual 
notice of the true state of the case; but leav- 
ing out actual notice, which is negatived by- 
the evidence here, I .believe the true rule to 
be, that one who suffers his name to be used 
in a firm must answer to all who rely on that 
name, whether old customers or not 'Here is 

-2 [Prom 5 N. B. K. 439.] 
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a note signed Krueger, Loud & Co., -with the 
defendant's authority. As between the par- 
ties, it means only Loud & Bailey; but when 
tliird persons take it in good faith, believing 
that it binds the three persons who are ap- 
parently bound by it, they must be bound [un- 
less the party had actual knowledge that 
the firm name expressed something different 
from its purport, and this, upon the familiar 
principle that the retiring partner has ena- 
bled his former associates to mislead an inno- 
cent third person, and a mere constructive 
notice does not take a case out of this first 
mle.] 2 

It was held in Massachusetts that one not 
really a partner could not be made bankrupt 
as such upon the petition of one of the actual 
partners. Hanson v. Paige, 3 Gray, 239. But 
I have no doubt that creditors may proceed 
in bahkiiiptey, as elsewhere, against all the 
persons who are held out as partners. See 
Re Disderi, L. R. 11 Eq. 242; Re Rowland, 
1 Ch. App. 421. In accordance with this opin- 
ion, the defendant Kiueger will be defaulted. 



Case Ko. 7,942. 

In re KRUEGER et al. 

Ex parte BTJGBBB. 

[2 Lowell, 182.] i 

District Court, D. Massachusetts. Oct., 1872. 

Bankkuptot — ExAMiNATiox— Privileges — Let- 
ters. 

1. Section 26 of the bankrupt act [of 1867 (14 
Stat. 529)3 authorizes the examination of the 
bankrupt and of any one who is believed to have 
important information touching the estate, trade, 
or dealings of the bankrupt, which may aid the 
assignee in the execution of his trust. 

2. It seems that the bankrupt, since the pas- 
sage of the act of 2oth February, 1868 (15 Stat. 
37), could not refuse to testify on the ground that 
his answers might criminate him in the federal 
courts; but the privilege of communication be- 
tween client and solicitor or counsel extends to 
bankrupts and their legal advisers. 

3. A person who is examined under section 26 
is to disclose all matters touching the trade, &c., 
of the bankrupt; but is entitled to the usual privi- 
leges and exemptions. 

4. Letters written by one partner to another con- 
cerning a lawsuit, which the partners expect to 
begin, and do presently after begin, are privi- 
leged. 

5. So are letters which concern only the case of 
the party writing the letters, and have no rela- 
tion to the title or position in the litigation of the 
interrogating party. 

[In the matter of Krueger, Loud & Co., and 
ex parte Bugbee, bankrupts.] 

LOWELL, District Judge. That part of 
section 26 which relates to the examination 
of witnesses is very brief, and might seem 
to be intended only to give the bankrupt 
court power to obtain evidence in actual 

2 [Prom 5 N. B. R. 439.] 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



trials pending before it. But when It was 
considered that the first section of the stat- 
ute had already conferred this power by 
necessary implication in establishing the 
court and defining its general powers and ju- 
risdiction, and when the subject-matter of 
the section was seen to be an examination 
into the trade and dealings, &c., of the bank- 
rupt, the courts have uniformly arrived at 
the conclusion, that a general examination, 
without any definite suit or issue pending, 
was intended to be included. In re Blake 
[Case No. 1,492]; In re Feinburg [Id. 4,716]; 
In re Fay [Id. 4,708]; In re Lathrop [Id. 8,- 
106]. It will be found that systems of bank- 
ruptcy have usually made provision for such 
investigations. Thus, the act of 5 Geo. II. 
c. 30, § 16, passed in 1732, was remarkably 
like our section 26. It provided that the 
commissioners might examine, as well by 
word of mouth as by interrogatories, every 
bankrupt, touching all matters relating to his 
trade, dealings, estate, and effects; and 
might also "examine, in manner aforesaid, 
all and every other person duly summoned 
before, or present at, any meeting of the 
said commissioners, or the major part of 
them, touching all matters relating to the 
trade, dealings, estate, and effects of every 
such bankrupt." In 1 Christian, Bankr. Law 
(2d Ed.) 375, the learned writer says of these 
examinations: "The object in general is to 
compel a discovery by a confession of the 
paxty, which in every court will be evidence 
against himself." In later statutes, the pow- 
er has generally been defined somewhat dif- 
ferently; but the main object and use of it 
have been similar. Thus the statute of Mas- 
sachusetts, 1846, e. 168, § 1 (now codified in 
Gen. St. c. 118, § 107), and like statutes in 
England, authorize the com*ts of bankruptcy 
and insolvency to summon and examine per- 
sons suspected of having property of the 
bankrupt In deciding a case upon the stat- 
ute of 1846, Shaw, C. J., uses almost identi- 
cal language with that I have quoted from 
Mr, Christian: "The purpose of the statute 
seems to be, by a thorough investigation of 
the case and an appeal to the conscience of 
the party suspected, to enable the assignees 
to judge whether they will proceed to claim 
such property for the general creditors, and 
to obtain evidence to aid them in prosecuting 
such claim." Harlow v. Tufts, 4 Cush. 448, 
453. This being the purpose of the law, I 
have thought proper, as matter of practice, 
in order to guard against vexatious and op- 
pressive examinations, to require a brief 
statement to be made on oath by the as- 
signee or creditor applying for the summons, 
showing the subject-matter upon which he 
wishes to examine, and some ground to be- 
lieve that the witness has information which 
would benefit the general creditors. It is 
not necessary that the witness should be 
himself suspected of having any estate or ef- 
fects of the bankrupt, because our statute 
is not limited to that; but most witnesses 
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will be found to toe persons so suspected, or 
persons in complicity with them, because the 
examination is of no value as evidence, ex- 
cepting against the witnesses themselves. 

These examinations, then, stand in effect 
on the footing of summary bills of discovery; 
and, in my opinion, they should be subject 
to those rules of evidence which the courts 
have found to be jusfc and necessary in cases 
of discovery in equity, and at law when 
courts of law have equity powers; and I 
have consulted the decisions in that class of 
cases as well as those in bankruptcy. The 
discovery cannot be limited by reference to 
an action pending, for there is no such lim- 
itation in the law; but it is to be confined 
to the subject-matter, the trade, dealings, es- 
tate, of the bankrupt Ex parte Legge, 17 
Jur. 415, per Coleridge, J. The right of the 
assignees, then, as I consider it, extends to 
a discovery of all such matters as may throw 
light upon the estate of the bankrupt, in- 
cluding the debts owed him and conveyances 
and payments made by him, which are sup- 
posed to be voidable by his assignees wheth- 
er on the ground of preference or any other. 

In the examination of witnesses or parties, 
whether in the way of discovery or other- 
wise, there are certain questions which they 
may refuse to answer; the two principal 
grounds of demurrer being that the answer 
may tend to criminate the witness, and that 
the conversation or document called for is 
privileged. The former objection is perhaps 
no longer available to bankrupts, so far as 
relates to crimes against the bankrupt law 
or other crimes cognizable by the federal 
courts, since the statute of Feb. 25, 1868 (15 
Stat 37), which was probably intended to 
meet their case, and which provides that no 
answer or other pleading, and no discovery 
or evidence obtained by means of any judi- 
cial proceeding, shall be* given in evidence, 
or used in any manner against the party or 
witness, or his property or estate, in any 
criminal or penal proceeding in the courts of 
the United States. But the objection that 
the communication is privileged is the one 
which this case raises. 

The right which every person, whatever 
his character or standing, has to consult free- 
ly with his legal adviser, is one which, 
where criminal trials are concerned, it is not 
too much to call a sacred one; and in civil 
matters it is a most important right, without 
which the usefulness of the solicitor and ad- 
vocate must be seriously diminished. So far 
from curtailing this privilege, I believe the 
law would do well to extend it to some oth- 
er professional persons. It has been ruled 
that the solicitor of a bankrupt is an excep- 
tion; because the privilege being that of the 
client, and the bankrupt being bound to dis- 
close every thing, the solicitor must do like- 
wise. In re Elliott, Fonbl. Bankr. Cas. 74. 
This ruling appears to me to be founded on 
a misapprehension. Undoubtedly, a bank- 
rupt is bound to disclose the whole truth con- 
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ceming his property, dealings, &c., and to 
suiTender all his books, contracts, &c., to his 
assignee; equally true is it that every wit- 
ness, whether a party in interest or not is 
bound to disclose the whole truth concerning 
the matter under inquiry: but the whole 
truth does not include confidential communi- 
cations between client and solicitor, or client 
and counsel, which are admissions made im- 
der the seal of authorized secrecy. 

In this case it appears that the bankrupts, 
In February, 1871, made an executory con- 
tract with the witness and his partner, com- 
posing the firm .of Holt & Co., to sell them 
certain timber, to be delivered at the bank- 
rupts' mill- in the state of Illinois. About 
the time the bankrupts stopped payment, a 
shipment of timber was made from the mill 
to the port of Boston: and this timber was 
taken by Skillings & Co., as belonging ta 
them by virtue of -some pledge from the 
bankrupts; but the witness and his partner 
considered that it belonged to them, and took 
it from Skillings & Co., by a writ of replevin; 
and the suit is still pending in the courts 
of the state. I understand that, if Holt & 
Co, prevail in that suit, the assignees intend 
to claim the timber as assets of the bank- 
rupts: and that, besides, they are interested 
in favor of the title of Skillings & Co., be- 
cause there will be a balance left for the 
general creditors, after the pledge has been 
redeemed from them; whereas, if Holt <fc 
Co.'s title is good, it takes the whole. Un- 
der these circumstances, it is proper that the- 
assignees should examine the witness con- 
cerning the delivery of the timber; and the- 
only remaining question is, whether the let- 
ters, all of which are written by one partner 
to his co-partner, are privileged. It seems 
that Holt was at the mill of the bankrupts 
in Illinois when the replevin suit was 
brought; and the other partner, the present 
witness, swears he was there to obtain evi- 
dence in support of their claim, that the tim- 
ber had been fuUy delivered to them under 
the terms of the contract By consent of 
counsel I have looked at the letters; and 
two of them, dated respectively June 20 and 
22, 1871, are clearly within the privilege, be- 
cause they are narratives of interviews be- 
tween the witness and nis legal advisers. 
The other letters, which are statements, ad- 
vice, &C., from one partner to the other, in 
relation to the dispute between thera and 
Skillings, present a question of some diffi- 
culty, upon which the decisions cannot be 
fully reconciled. In Kerr, Disc. pp. 144, 146, 
the cases are referred to; and the discrep- 
ancy in them is Tfrell illustrated by the incon- 
sistent statements of the learned author, 
who, following faithfully the decisions, says 
on page 144: "No privilege attaches to com- 
munications, however confidential they may 
be, passing between a party and his agent, 
even after the dispute may have arisen, and 
in contemplation of litigation, unless they 
have been made to the agent, either by the 
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party, for ttte purpose of being communicat- 
■ed to his legal adviser in his professional ca- 
pacity, or by the legal adviser, for the pur- 
pose of being communicated to the party." 
And on page 145: "Communications, howev- 
■er, with an unprofessional lay agent, in an- 
ticipation of litigation, and with a view to 
the prosecution of a claim or a defence to a 
<;laim, are protected from production. Infor- 
mation procured through an agent relative 
to litigation, and with a view to it, is as 
much protected on principle as if it were 
procured through a solicitor; for it is in re- 
ality the litigant party who conducts the liti- 
gation, though he conducts it through a so- 
licitor." Here we find a most distinct an- 
nouncement, in the first quotation, that 
-communications are not protected, unless 
they come through the solicitor; and in the 
•other, one fully as explicit that the interposi- 
tion of the solicitor is of no consequence. I 
suppose the learned author did not feel called 
upon to reconcile this conflict, or to do more 
than reflect the light thrown on his subject 
ty the cases cited, however its color might 
xai-y at different moments. It seems to me, 
however, that the doctrine of page 145 is the 
true one, besides conforming to the latest 
oases. See Gibbs v. Ross, L. R. 8 Eq. 522; 
Cossey v. London, B. & S. C. Ry. Co., L. R. 
o C. P. 146; Chartered Bank of India v. 
Rich, 4 Best & S. 73. This is a soimd appli- 
cation of the rule, that the privilege of the 
solicitor rests on that of his client I have 
no fault to find with those cases which re- 
quire the production of reports of agents, 
made in the ordinary course of their duty, 
before litigation, and which, therefore, stand 
lilie res gestae. Woolley v. North London 
Ry. Co., L. R. 4 C. P. 602; Mahony v. Nat. 
Widows' Life Assur. Fund, L. R. 6 C. P. 252. 
But when a lawsuit is begun, or is imminent, 
the parties to it ought to be at liberty to 
consult with each other, and with agents, 
without the necessity of producing the cor- 
respondence, at the call of the opposing par- 
ty. 

There is another sufficient ground for ex- 
eluding these letters, that they relate to the 
case of Holt & Co., exclusively. It has al- 
ways been the rule in equity, and has been 
adopted at common law in England and Mas- 
sachusetts, that all which any party to the 
litigation is bound to discover is what relates 
to his opponent's case. Thus the eases in 
which the reports of agents have been re- 
quired to be disclosed were reports of inter- 
views with the party interrogating, or of 
the facts attending the injuiy to him. and 
matters tending to establish his side of the 
controversy. But these letters were writ- 
ten concerning the witness's own ease pselti- 
sively, and have no reference to the title or 
evidence of Skillings & Co. They might pos- 
sibly tend, if produced, to show defects in 
the witness's case, but none to show any 
strength in that of his opponent For both 
these reasons, I decide that the witness is 
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not bound to produce these letters for inspec- 
tion by the assignees. 
Order accordingly. 
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In re KRUM. 

[7 Ben. 5.] i 

District Court, S. D. New York. July, 1873. 

PbEPEKENCE — JaDGM ENT. 

On March 26th, 1872, a judgment was recov- 
ered against K. upon a promissory note given for 
merchandise. It was recovered in hostility to K., 
and without any knowledge on the part of the 
judgment creditor that K. was not solvent K., 
at the time, was the owner of real estate. On 
July 19th, 1872, a petition in bankruptcy was filed 
agamst K. and the assignee in bankruptcy after- 
wards sold the real estate. The iudgment cred- 
itor claimed that the judgment should be paid 
in full by the assignee, out of the proceeds of the 
sales: ffdd, that the transaction was prima facie 
fraudulent under the act [of 1867 (14 Stat. 
olTjJ, and that the debt could not be paid in full. 

This matter was presented to the judge on 
a statement of facts agreed upon between the 
assignee in bankruptcy and creditors who held 
a judgment The judgment was recovered on 
March 26th, 1872, against [Uriah] Krum, the 
bankrupt and was on the same day docketed 
in the county clerk's office of Ulster county. 
The judgment was recovered on a promissory 
note given for merchandise. It was recovered 
in hostility to Krum, and without any under- 
standing with him, and without any knowl- 
edge on the part of the plaintiffs that Krum 
was not solvent. At that time Krum owned 
a farm in Ulster county. On July 19th a peti- 
tion in bankruptcy was filed against Krum, in 
which proceedings an assignee was appointed, 
who sold the farm and received the proceeds. 
The assets were not sufla.cient to pay the bank- 
rupt's creditors in full. The judgment cred- 
itors claimed that the judgment should be 
paid in full out of the proceeds of the real 
estate. 

BLATCHFORD, District Judge. The trans- 
action seems to have been one out of the usual 
and ordinary course of business of the debtor, 
and, therefore, prima facie fraudulent, under 
the act I see nothing to rebut that presump- 
tion, and therefore do not see how the debt 
can be paid in full. 
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KRUMBAAR v. BURT et aL 

[2 Wash. C. C. 406.] 2 

Circuit Court, D. Pennsylvania. Oct Term, 

1809. 

BaNKRUPTCT — COSTISGENT INTERESTS — ASSETS. 

1. A. H. devised an estate to C. S. for life, and 
after the death of C. S. he directed that the estate 
should be sold, and divided among the grandchil- 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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dren of tlie testator, who should be living at the 
death of C. S. B. married one of the grandchil- 
dren, and before the death of C. S., B. became 
bankrupt. B. and wife, after tiie decease of G. 
S.. sold the property claimed -under the will of A. 
H., and the plaintiffs claimed under this convey- 
ance. The decisions of the English courts abun- 
dantly prove, that a possibility whether belonging 
to the husband or the wife, would not pass to the 
assignees of the husband, on his becoming bant- 
rupC if it were not for the strong language of the 
statutes of bankruptcy. 

2. The possibility held by B. under the will of 
A. H., formed no part of his estate to which he 
was entitled in law or equity, of which fte com- 
raissioners could take possession unper uie fifth 
section of the bankrupt law of the United btates 
[2 Stat. 23], and, therefore, they could not trans- 
fer it to the assignees of the bankrupt, under the 
provisions of the sixth section. 

[Cited in Vasse v. Comegys, Case No. 16,893; 

Re McKenna, 9 Fed. 32.] 
[Disapproved in Nash v. Nash. 12 Allen. ,347, 

348. Cited in Nash v. Nash, Id. 346; Kinaie 

V Winston. 56 111. 64; Belcher v. Burnett, 

126 Mass. 231.] 

3. The provisions of the English bankrupt laws, 
and those of the bankrupt law of the United 
States, differ in relation to the contingent interests 
of the banliTUpt; and it is clear, that by the 
most liberal construction of the law, the interest 
of the husband in the estate of his wife, imder the 
will of A. H., did not pass to the assignees. 

4. The provisions of the thirteenth section of 
tlie bankrupt law, do not affect this question; 
they do not require an assignment of contingent 
interests, but relate to their disclosure by the 
bankrupt 

In September, 1785, Adam Holt made Ms 
last will and testament, whereby be devised 
as follows: "I give and bequeath unto Marj; 
Christine, my beloved wife, all my real es- 
tate, to and for her use, dm-lng her natural 
life, for her dowry; and after her decease, I 
direct the -whole to be let out for a yearly 
rent, the one-third part of which, or if neces- 
sary, the one-half, shall be applied by my es- 
ecutors for fencing, and for repairing the 
buildings, if necessary, and the rest of the 
yearly rent shall be given yearly to my 
daughter, Catherine Schenick, to and for her 
support, during her natural life; and after 
her decease, the whole real estate to be sold 
by my executors, and the money to be divided 
among my grandchildren then living, share 
and share alike." Lewis Benner intermarried 
with Mary Schenick, one of the grandchildren 
of Adam Holt; and the said Lewis and Mary 
are still living. Catherine, the daughter of 
tlie testator, died in the year 1S08. The real 
estate mentioned in the will, has been sold by 
the executor, and the proceeds thereof are 
admitted to be in the hands of the defend- 
ants for the purposes of the present suit, sub- 
ject to the decision of the court upon this case. 
Lewis Benner became bankrupt, the commis- 
sion against him bearing date the 2d day of 
Tune, 1802, and the defendants are his as- 
signees, under the commission. The certificate 

was duly obtained on the day of 

in 1802. The said Lewis Benner, and Mary 
his wife, since the decease of Catherine the 
daughter of the testator, have regularly con- 
veyed all their interest, under the will of 
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Adam Holt, to Henry A. Ameling, for a val- 
uable consideration, so far as the said Lewis 
and Mary then had right so to do, and the 
same is admitted to have been regularly 
transferred by Ameling to the plaintiff. The 
plaintiff and defendants have respectively 
claimed to recover the legacy in question, 
from the executor of Adam Holt; and this ac- 
tion is entered by agreement, to take the 
ophiion of the court, .upon the facts stated, 
which of them is entitled to recover; their 
rights in this cause being agreed to be the 
same as though the question were raised in 
a suit by either party against the executor, 
or as if a bill of interpleader had been^filed 
by the executor. Upon these facts, this ques- 
tion is submitted to the court— Is the plahitife 
entitled to recover the legacy or share of 
Mary Benner, under the will of Adam Holt? 
Sir. Chauncey, for plaintiff, argued that the 
legacy to Mary, the gi-anddaughter, was a 
mere possibility, and dependent upon her 
surviving Catherine, and could not have been 
assigned by the husband, until it vested; 
though his assignment, for valuable consider- 
ation, might have operated as a covenant 
and bound him in equity. Such an interest 
does not pass to the assignees, under our 
bankrupt law, though it would under the 
strong expressions of the banlarupt law of 
England, particularly those of the 13 Eliz. 
and 5 Geo. IIL, and upon those expressions, 
all the English cases go. Similar expressions 
are not found in the bankrupt law of the 
United States. He cited 2 Atk. 208; 3 P. 
Wms. 132; 9 Ves. 87. Besides, he contend- 
ed, that if the estate did pass to the assignees, 
they should make a provision for the wife. 

Mr. Rawle, for defendants, relied upon the 
English cases to show that the wife's choses 
in action, and possibilities, pass to the as- 
signees; and contended that our bankrupt 
law should be construed liberally, to include 
all that the husband could claim, although it 
vested in interest, after the certificate. He 
denied that a provision for the wife could be 
decreed, except in cases where the aid of a 
court of equity was necessary to the person 
claiming the wife's property. He cited Cooke, 
Bankr. Laws, 264, 290, 296; 1 Brown, Ch. 50; 
1 Atk. 192, 280; 2 Atk. 420; 4 Ves. 515, 528; 
4 Brown, Ch. 140; 3 P. Wms. 202; 2 Day, 70. 

WASHINGTON, Circuit Justice. The cases 
quoted by Mr. Chauncey abundantiy prove 
that a possibility, whether belonging to the 
husband or wife, would not pass to the as- 
signees of the husband becoming bankrupt, 
if it were not for the strong expressions used 
in the English statutes of bankruptcy. The 
husband may extinguish his wife's choses in 
action by a release, and he may, in equity, 
assign away a possibility, to which she is 
entitled; so far as that, a court of equity will 
compel a specific performance when the right 
vests, provided the assignment was made for 
a valuable consideration. But this, which is 
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ca lied an assignment, is nothing more than a 
covenant, and passes nothing at law. If, 
however, a specific execution of the agreement 
niaj' be enforced in equity, then the bankrupt 
may part with it, which brings the ease with- 
in the statute of 13 Eliz., and more strongly 
within the words of the 5 Geo. III. But this 
possibility forms no part of the estate of the 
banl^rupt, to which he is entitled in law or 
equity, of which the commissioners can take 
possession, under the fifth section of the bank- 
rupt law of .the United States, nor, conse- 
quently, such as they could transfer to the 
assignees under the sixth section: nor is it 
a debt due to the bankrupt, so as to come 
within the provisions of the thirteenth sec- 
lion nor did the estate vest in the bankrupt, 
previous to his certificate, so as to be em- 
braced by the fiftieth 'section: nor, finally, 
is it a debt, duty, or demand, within the 
litty-sixth section, upon which the assignees 
could, at any time before the certificate, have 
instituted a suit. Why the legislature of the 
United States, with the English statutes in 
their view, did not think proper to include 
contingent interests of this kind, in the as- 
signment of the bankrupt's effects, it is im- 
possible for this court to say; but it is most 
clear, that by no construction of the law, 
however liberal, can this interest of the hus- 
band be decided to pass to the assignees. 
Judgment must therefore be for the plaintiff. 

Mr. Rawle, after the opinion was given, 
mentioned the eighteenth section of the bank- 
rupt law, which had escaped his attention at 
the argument But THE COURT, after ar- 
gument, determined that this section related 
only to a discovery by the banki-upt, and rath- 
ei- so'jraed confined to dispositions which he 
had made; but, at all events, it was a proper 
provision, and did not imply that all the in- 
terest which might be disclosed, was there- 
fore to be assigned; for, as possibilities and 
contingent interests might fall in between the 
commission of bankruptcy and the certificate 
to which the assignees would undoubtedly be 
entitled, it was very proper that a full dis- 
closure should be made of expected and con- 
tingent, as well as of vested rights. But 
this section does not require an assignment 
of such rights, while they are contingent 
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KUHN et al. v. MeMILLAN. 

[3 Dill. 372; i 1 Cent Law J. 46.] 

Circuit Court, D. Kansas. Nov. Term, 1873. 

FoEEiGN Judgment — Notice — Jokisdiction. 

1. Where the laws of a state provide that bonds 
given to release property from attachment, and 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



conditioned for its re-delivery to the oflScer, shall 
form part of the record, and that judgment there- 
on, in the event of the plaintiff's recovery, shall 
be entered against the principal and surety of such 
bond without scire facias or notice, a judgment 
thus entered is net void as to the surety for want 
of notice, although such surely may at the time 
be a non-resident of the state. 

2. Record of a judgment entry held to show an 
appearance by the party praying an appeal from 
such judgment, as to proceedings subsequent 
thereto. 

In 1866 the present plaintiffs [Kuhn, Netter 
& Co.] commenced in a court in Tennessee 
an attachment suit against Fessenden & Co. 
and the sheriff! levied the writ of attachment 
upon property worth twice the amount of 
their claim against Fessenden & Co. Under 
the statute of that state, Fessenden & Co. 
as principals, and the present defendant aa 
surety, executed to the plaintiffs a delivery 
bond in the sum of $1,800, reciting the plain- 
tififg' suit the levy of the attachment etc., 
and conditioned that "if the attached prop- 
erty should be brought forward and deliv- 
ered to the sheriff when ordered by the court, 
or said debt and costs shall be paid and sat- 
isfied before that time to the said sheriff, 
then this obligation to be void; otherwise to 
be in full force." Fessenden & Co. contested 
the plaintiffs' claim, but in 1867 the plain- 
tiffs recovered judgment against them, and 
the record of that recovery, after reciting the 
execution of said delivery bond, also shows 
judgment against the present defendant, Mc- 
Millan, as the surety, jointly with his prin- 
cipals, from which judgment "the defend- 
ants" prayed an appeal to the supreme court 
of the state. In 1869 the supreme court af- 
firmed the judgment against Fessenden &. 
Co. but reversed the judgment as to McMil- 
lan, on the ground that when judgment was 
entered against McMillan, "no breach of the 
bond had occurred;" but remanded the cause 
to the court of original jurisdiction, "with 
directions to order McMillan to deliver the 
property attached to the sheriff in sixty days 
from the date of such order, or pay the debt, 
and upon his failure to do so, the court may 
enter up a judgment against him and Fes- 
senden & Co. upon said bond, for the amount 
of the plaintiffs' judgment against Fessenden 
& Co. with interest and costs." The court 
below, July 19, 1869, made the order as di- 
rected, and afterwards, on March 29, 1872, 
the court, after reciting the amount of the 
judgment against Fessenden & Co. adjudged 
"that unless the said McMillan pay said 
judgment within sixty days from the date 
hereof, execution shall issue against the said 
McMillan and Fessenden & Co." The pres- 
ent action is brought in this court by the 
plaintiffs against J. W. McMillan on the said 
judgment of March 29, 1872. The defense 
is that the defendant never appeared, in per- 
son or by attorney, to the suit in Tennessee, 
nor was he served with summons or process 
in said action; and in support of this de- 
fense it is stipulated "that in March, 18UG, 
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Mcllillan was, and ever since has been, a 
non-resident of Tennessee, and lias not "been 
in tliat state since June, 1866." This is the 
only proof in the case for the defendant. 
It is agreed that the statute of Tennessee in 
force when the proceedings in that state took 
place, contains a provision by which delivery 
bonds, such as the one signed by the defend- 
ant, ai*e required "to be returned into court 
and constitute part of the record." Code, 
§ 3313. Also the provision that the "court 
may enter up judgment on the bond against 
the defendant and his sureties, in the event 
of a recovery by the plaintiff." Id. § 3514. 
Also the provision that "all bonds * * * 
taken in the progress of a cause form part 
of the record, and judgment may be ren- 
dered thereon, to the extent of the respective 
liabilities of the parties, upon motion, with- 
out scire facias or notice." Id. § 3109. 

Barker & Sommerfield, for plaintiffs. 
Hutehings & Bretherton, for defendant. 

DILLON, Circuit Judge. There must be 
judgment for the plaintiffs. The stipulation 
as to the non-residence of the defendant, 
which is his only proof, does not overcome 
the record entry to the effect that after a 
joint judgment had been entered against 
Fessenden & Co. and McMillan, that "the 
defendants" prayed an appeal, on which ap- 
peal the judgment against McMillan was re- 
versed. The appellate court regarded the 
present defendant as being before it on that 
appeal, and reversed the judgment against 
him. But, without resting my judgment 
upon this view, I am of opinion that, under 
the laws of Tennessee, the judgment against 
the defendant as surety on the delivery bond 
was authorized, and is not, as defendant's 
counsel contends, void for want of notice. 
Property had been attached and was in the 
custody of the court The defendant signed 
a bond to release the property, and condi- 
tioned that he would be liable for any debt 
the plaintiffs might recover, unless the prop- 
erty released should be re-delivered to the 
sheriff when ordered by the court. The bond 
takes the place of the property for which 
it is substituted, and the statute requires it 
to be returned and filed in court By the 
statute in force at the time the defendant 
signed the bond, it was provided that the 
bond should constitute part of the record, 
and that judgment might be entered there- 
on against the principal and surety, in the 
event of a recovery against the principal, 
without scire facias or notice. 

The defendant therefore, by the execution 
of the bond in the course of a pending cause, 
connected his fortunes with the fortunes of 
his principal, so far, at least as to authorize 
the court to enter judgment against them 
thereon. By the execution of the bond un- 
der the statute, the defendant places himself 
in court, and agrees that judgment may be 
entered against him, without further process, 
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if judgment is entered against the principal 
obligors. It is obvious that such is the view 
taken of the statute by the supreme court of 
the state, since that court directed the en- 
try of the very judgment which is the basis 
of the present action. Under the constitu- 
tion and legislation of congress, that judg- 
ment is entitled to the same faith and credit 
that are due to it in the state from which it 
came. 

Our conclusion is well sustained by au- 
thority. Pratt V. Donovan, 10 "Wis. 378; 
McRae v. Mattoon, 13 Pick. 53; Bigelow, 
Estop. 226, and cases cited. And, under the 
statutory provisions of the state of Tennes- 
see, the conclusion reached can, perhaps, be 
reconciled with cases which, as respects the 
right of special bail to notice, differ from 
those above referred to. Robinson v. Ward's 
Ex'rs, 8 Johns. 86; Holt v. Alloway, 2 
Blackf. 108. Judgment for the plaintiffs. 
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KUBSHEEDT v. WERNER. 

[12 Blatchf.530; 2 Ban. &A- 81; 8 O. G-. 146.] 1 

Circuit Court S. D. New York. June 4, 1875. 

Patents— "laipiiovEMESTS ik Fi.UTii;a Ma- 
chines." 

1. The claim of reissued letters patent granted 
to George E. Bang, June 23d, 1868, for an "im- 
provement in fluting machines," the original let- 
ters patent having been granted to him, as in- 
ventor, February 26th, 1867, namely, "The guide 
E, constructed with one or more curved or ardied 
portions, a', in combination with suitable fluting 
rollers, substantially as set forth, for the pur- 
pose specified," defined. 

2. Although the specification describes the 
guide E as being composed of two pieces of metal, 
one over the ottier, at such a distance apart as to 
permit the passage of the fabric between them, 
and although, ac the ardied part of the guide, both 
pieces of metal are arched, and the part of the 
fabric which is to be crinkled passes between such 
arched parts, while the other parts of the fabric 
pass between the two pieces of metal of the guide, 
although not between the arched portions, yet 
the fact that the part of the fabric which is not 
to"be crinkled passes between two pieces of metal, 
is immaterial to lie invention claimed, and the 
fact that the part of the fabric which is to be 
crinkled has, at the time it passes over the arched 

1 [Reported by Hon. Samuel Blatchfofd, Dis- 
trict Judge, reprinted in 2 Ban. & A. 81, and here 
republished by permission.] 
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part of the guide, a correspondingly arched piece 
of metal over it, is immaterial to the invention 
claimed. 

3. The arched portion of the lower piece of met- 
al is what is alone effective, in combination with 
the rollers, in producing the result of which the 
specification speaks. 

4. It is the raising up of the fabric, or the de- 
flection from the general plane of the fabric, or 
from the general course of the fabric, of that 
part of the fabric which is to be crinkled, by an 
interposed deflector, which is the essence of the 
patentee's invention. 

5. The expression in the claim — the guide, con- 
structed with a curved or arched portion — is the 
same thing as saying, the curved or arched por- 
tion of the guide. 

6. The claim is infringed by a machine in which 
there are rollers with plain parts between fluting 
parts, and an arched projection raised up in front 
of the plain parts, whereby an extra width of ma- 
terial is taken up, by causing the material to ride 
over, and to be raised by, the arched projection, 
such extra width being crinkled as and because 
the adjacent parts are fluted. 

[This was a bill in equity by Frederick A. 
Kursheedt against Robert Werner, seeking 
to restrain the infringement of a patent 
granted to George B. King.] 

Frederic H. Betts, for plaintiff. 
Arthur v. Briesen, for defendant. 

BLATCHFORD, District Judge. The let- 
tei-s patent sued on herein are reissue No. 
3,000, granted to George E. King, June 23d, 
1868, the original letters patent [No. 62,492] 
having been granted to him, as Inventor, 
February 26th, 1867. The patent is for an 
"improvement in fluting machines." The 
specification of the reissue says: "This in- 
vention is designed for making puffing ap- 
plicable to shirt bosoms, trimming, or other 
purposes of dress, in which the article, as 
it issues from the machine, is, (without 
having recourse to laundering,) delivered in 
a complete form, either single or in two or 
more series or rows, composed of flattened 
borders, with flutes running along their in- 
. ner edges, and puffed or crinkled surfaces 
between the flutes. The invention consists 
in a guide constructed with one or more 
curved or arched portions, in combination 
with one or more suitable fluting rollers, 
whereby the material, in passing through 
the machine, is fluted, and contracted later- 
ally, as it were, or drawn up, between the 
flutes, to produce the required crinkled sur- 
face or surfaces in the puffing." The main 
feature of the machine is the arched guide, 
in combination with two rollers, one above 
the other, and opposite and near to the 
guide. The rollers are so formed that the 
strip of material, after being acted on by 
the guide, passes between the two rollers. 
The rollers have such configuration exter- 
nally on their surfaces, as to produce a fin- 
ished fabric, which has a longitudinal strip 
that is pufCed or crinkled in such manner 
as to possess an irregular wavy surface, 
and, on each side of such crinkled strip, a 
longitudinal strip that is fluted, and on each 



side of and outside of each of such fluted 
strips a longitudinal flattened strip, through 
which stitching may be made longitudinally, 
to render permanent the conformation of the 
puffing. The portions of the rollers from 
between which the crinkled part of the fin- 
ished fabric issues, are plain, and so are the 
portions from between which the flattened 
parts of the finished fabric issue, while the 
portions of the rollers from between which 
the fluted parts of the finished fabric issue 
are grooved, so as to make grooves and 
flutes on each roller, a groove alternating 
with a flute, and the flute on one roller tak- 
ing into the groove on the other. Bach 
part of each roller is of the same width as 
that portion of the finished fabric which it 
is designed to shape. The parts of the rol- 
lers from between which the crinkled part 
of the finished fabric issues are of such 
diameter, that, when the rollers are in 
proper position, the face of that part of one 
roller is situated at such distance from the 
face of that part of the other roller, that no 
considerable pressure is exerted upon the 
fabric in passing between them. It is the 
action of the guide in connection with the 
grooved and fluted parts of the rollers and 
the plain part of each roller that lies be- 
tween the two grooved and fiuted parts of 
each roller, that produces the crinkled part 
of the finished fabric. The specification de- 
scribes the guide as "the inclined guide B," 
and as being composed of two pieces of 
sheet metal, secured one over the other, at 
such a distance apart as to permit the pas- 
sage of the cloth or fabric between them. It 
also states, that those paits of this guide B 
which are in front of the plain cylindrical 
portions of the rollers, "are curved upward 
or arched transversely, as shown at a'," In 
such manner that the width of the fabric 
passed between each pair of the plain por- 
tions of the rollers will be greater, if stretch- 
ed out to its full extent, than the width of 
such plain portions of the rollers, so that 
the fabric, by means of such excess of 
width, will be crinkled or puffed in passing 
between such plain portions of the rollers; 
that the end of the strip of fabric is passed 
between the two pieces of metal of which 
the guide is formed, and between the rollers, 
which rotate so as to draw the fabric length- 
wise between them; that the grooves and 
flutes of the rollers flute the parts whiclr 
they press; that the parts outside of the 
fluted parts of the fabric are pressed flat; 
that the parts of the fabric which are drawn 
through the curved or arched parts a' of 
the guide B, being, if stretched to their full 
extent, of a width greater than the width 
of the plain portions of the rollers opposite 
such curved or arched parts of the guide, 
and being, also, gathered by the fluting 
formed at their sides or edges, are caused to 
assume a crinkled or puffed form, as they 
are passed between such plain portions of 
the rollers, the distance between the faces 
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of such plain portions Ueing such that no 
pressure is exerted upon the fabric passing 
between them, beyond that required to 
simply press the convex surfaces thereof 
downward to a sufficient degree to insure 
the shaping thereof into such pufEed condi- 
tion; and that the extent to which the ma- 
terial will be thus contracted laterally, or 
drawn up. between the flutes, will be gov- 
erned by the excess of the width of the 
arched portions, a', of the guide over the 
length of a straight line or lines connecting 
such arched portions at their base.s 

The description in the specification is of 
a structure capable of making several strips 
of finished fabric at once, which may be cut 
apait longitudinaUy in the flattened por- 
tions. Each of the strips so cut off will 
present a crinkled portion, two fluted por- 
tions, and two flattened portions. But. the 
specification also speaks of making but one 
of such strips at a time, with a guide which 
has only one curved or arched portion, and 
rollers which are capable of making, at one 
time, but one strip of finished fabric hav- 
ing the features before mentioned. 

The claim of the reissue is in these words: 
"The guide E, constructed with one or more- 
curved or arched portions, a', in combination 
with suitable fluting rollers, substantially 
as herein set forth, for the purpose speci- 
fied." The specification speaks of the guide 
as being composed of two pieces of metal, 
one over the other, at such a distance apart 
as to permit the passage of the fabric be- 
tween them. At the arched part of the 
guide, both pieces of metal are arched. The 
part of the fabric which passes between the 
arched parts is only that part of the fabric 
which is to be crinkled. But the other parts 
of the fabric, namely, those parts of the 
fabric which are not to be crinkled, but are 
to be fluted and flattened, pass, on their 
way to the rollers, between the two pieces 
of metal of the guide, although not between 
the arched portions. The language of the 
specification and claim shows, however, that 
the fact that the part of the fabric which 
is not to be crinkled passes between two 
pieces of metal on its way to the rollers is 
immaterial to the invention claimed, and 
that the fact that the part of the fabric 
which is to be crinkled has, at the time it 
passes over the arched part of the guide, a 
"con-espondingly arched piece of metal over 
it, is immaterial to the invention claimed. 
Both of the pieces of metal on each side of 
the arched part of the guide, as well as the 
piece of metal above the arched part of the 
guide, may be cut away or removed, with- 
out affecting the operation of the machine 
in the pai-tieular aimed at by the invention 
of the patentee, as described and claimed in 
the specification, and without removing any- 
thing which is of the essence of his inven- 



2 [For drawings of reissued patent No. 3,000, 
see King v. Werner, Case No. 7,809.] 
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tion, or is necessary to its completeness, as 
claimed. 

The language of the specification througn- 
out shows, that the arched portion of the low- 
er piece of metal is what is alone effective, 
in combination with the rollers, in producing 
the result of which the specification speaks. 
Thus, the specification states, that it is the 
arched portion of the guide, in combination 
with the roUers, which is the invention, hi 
that, thereby, the material, in passing through 
the machine, is drawn up between the flutes, 
to produce the recLuired crinkled surface. It 
also states, that it is the curving upward, or 
arching, of the part of the guide which is in 
front of the plahi portions of the rollers, 
which causes the width of the fabric which is 
passed between such plain portions to be 
greater, if stretched out to its full extent, than 
the width of such plain portions of the rollers, 
so that the fabric, by means of its mcreased 
width, will be cruikled or puffed, in passhig 
between such plain portions. It f mther states, 
tiiat the effect of the cm-ved or arched parts 
of the guide upon those parts of the fabric 
which they affect is, that such parts of the 
fabric are, if sti-etched to their full extent, 
of a width greater than that of the plahi por- 
tions of the rollers, and that this fact, with 
the gatherhig of such parts of the fabric by 
the fluthig that goes on in the adjacent parts, 
causes the crmklhig. It further states, that 
this lateral contraction of the part that is to be 
crinkled will depend upon the degree of arch- 
ing hi the arched part of the guide. Now, it 
is the raismg up of the fabric, or the deflection 
from the general plane of the fabric, or from 
the general course of the fabric, of that part 
of the fabric which is crmkled, by an inter- 
posed deflector, which is the essence of the 
patentee's hivention. Such is his claim. The 
claim designates, as the invention, the curved 
or arched portion of the guide, in combination 
with suitable fluting rollers, substantially as 
set forth in the specification, for the purpose 
therein specified. The patentee calls the whole 
histrument in front of the rollers a guide, but 
the only material part of it is the cui-ved or' 
arched portion. The expression, m the claim 
—the guide, constructed with a curved or 
arched portion— is the same thing as saying, 
the curv'ed or arched portion of the guide. 

This has been the construction heretofore 
given to this patent. In King v. Maudelbaiim 
[Case No. 7,799], the defendant's machine had 
two rollers, which did not have plain portions 
to form, in connection with an arched guide 
exterior to the rollers, the a-inkled part of the 
puffing; but, the defendant had ti-ansf erred 
the arched guide to one of the rollers, by 
plaeini; thereon, on the portion between the 
flutmg instrumentalities on that roller, knobs 
or buttons, which formed a series eircumfer- 
entially around the roller, and had between 
each two of them a depression. The exterior 
surfaces of these knobs or buttons performed 
the same office as the arched portions of the j, 
patentee's guide, and caused a greater width 
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of fabric to be taken up and passed througli 
over tlie knobs or buttons, than the width of 
the base of the knob or button in a straight 
line between the two adjacent fluted portions 
of the roller. The material was contracted 
laterally, or drawn up, between the flutes, in 
proportion to the excess in length of the 
arched exterior transverse surface of the knob 
or button over a straight line connectins such 
arched surface at the base of the knob. There 
were, on the other roller, depressions matching 
tlie knobs. On these facts, it was said, in 
the decision in that case: "The plaintifE 
claims, in substance, a curved or arched guide, 
in combination with suitable fluting rolla'S, 
to contract the material or draw it up lat- 
erally between the flutes, so that there shall 
be, in the finished fabric, a greater width of 
material than the width on the roller, in a 
straight line, between the two fluted portions 
of the roller, in a line parallel to the axis of 
the roller, and so that such greater width of 
material shall thereby have given to it a 
crinkled or puffed or wavy conformation. The 
defendant has the arched guide in combination 
with the fluting rollers. He has merely 
changed the position of such guide. It op- 
erates in the same way as the plaintiff's 
arched guide, to produce, in combination with 
the rollers, the same result that the plaintiff 
produces," 

The same patent was again before this court 
in the case of King v. "Werner [Case No. 7,809]. 
In that case the defendant used, in connection 
with the fluting rollers, a detent or finger, by 
wMch a portion of the fabric was held back 
and thereby formed into V-shaped, but more 
or less u:regular, lateral waves and crinkles. 
He had plain zones between the fluted portions 
of his fluting rollers. The free end of the 
detent bore against a platform midway of 
the plain zones. The fabric, in its passage to 
the rollers, passed over the platform and under 
the detent, which was a spring, and which so 
pressed the fabric against the platform, while 
the rollers were drawing the fabric forward, 
as to detain or hold back that portion of the 
fabric which was so pressed by the detent, 
and cause it to be crinkled in the space be- 
tween the inner edges of the flutes. This re- 
sult was attained because the same thing was 
done as in the King machine, that is, the 
wadth of the fabric passed between the pair 
of plain zones was greater than the width of 
such zones, and, as the flutmg gathered the 
fabric, the portion of it which passed between 
the pair of plain zones was a-inkled. In the 
decision in that case, it was said: "The main 
feature of the plaintiff's machine is the device 
for pulling away the fabric before the fluting 
rollers grasp it too firmly, so as to get the 
increased width of fabric opposite the pair of 
plain zones. The plaintiff shows how this is 
to be done by an arched guide. This arch 
raises up the fabric. The fabric rides over it, 
and so is pulled away from the fluted parts of 
the rollers. The obstacle interposed by the 
arched guide pushes up the fabric to an apex. 
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There would be no difference in mode of op- 
eration, if the fabric were pushed down to a 
given point by an arched guide. The def epd- 
ant interposes an obstacle which pulls back 
the fabric from the fluted parts of the rollers. 
The mode of operation is the same as in the 
plaintiff's maehme, and the result is the same. 
The only difference is, that, in one, the centre 
of the extra width moves upward as the pull 
is made, and, in the other, it does not; but, iu 
each, the detaining instrument diverts the 
fabric from what would otherwise be its 
course, so as thereby to pull out extra width. 
I tliink the variation is merely mechanical and 
not substantial, and that the defendant's ma- 
chine is an infringement." In the testimonj^ 
in that case, evidence was given as to the use, 
prior to King's invention, of a guide called 
the Miiller guide No. 5, which had an arched 
projection, raised In front of two rollers, and 
over which arched projection the material 
passed on its way to the rollers, but the evi- 
dence showed that such arched projection had 
been used not in combination with fluting roll- 
ers which had plain parts or zones opposite 
the arched projection, but always in combina- 
tion with rollers on which, opposite the arched 
projection, were diamond embossing rings, 
which made a diamond figure on the material, 
and occupied all the space on the rollers that 
was not occupied by the fluting parts of the 
rollers. It was held that this did not present 
The combination set forth in the claim of the 
patent, for the purpose thei-ein specified. 

The defendant in the suit last referred to is 
the defendant in this suit. He has altered his 
machine by taking off the detent or finger, 
and putting in place of it an arched projection, 
raised up in front of the plain parts of the 
rollers, and like the arched projection in the 
said Miiller guide No. 5. But, he dispenses 
with the Miiller embossing rings, and uses in- 
stead rollers like King's, which have plain 
parts between the fluting parts and opposite 
the arched projection. He has removed from 
tlie King machine those parts before spoken 
of as immaterial to King's invention, namely 
the upper piece of metal in King's guide and 
the metal each side of the arched projection. 
He retains all that there is essential in King's 
guide, that is, its curved or arched portion 
opposite the plam parts of the rollers which 
are between the fluted parts of the rollers, 
and he uses such cm-ved or arched portion in 
combination with rollers which have parts 
suitable for fluting each side of plain parts, 
in a machine which operates, by means of 
such fluting parts, and such plain pai-ts, of the 
rollers, and such curved or arched piece in 
front of such plain parts, to produce the 
crinkled or puffed conformation in the fabric, 
in connection witli the fluted parts of it. The 
mode of operation of the parts is the same as 
in King's machine, in all features that are 
essential to King's invention, as described and 
claimed, and the result, in the flnished fabric, 
is the same. The defendant takes up an exti-ji 
width of material by causmg the material to 
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ride over, and to be raised by, the arcbed or 
curved projection, and this extra widtli is 
crinlded as and because the adjacent parts are 
fluted. 

The plaintiff is entitled to an injunction, as 
prayed for. 

[For other cases involving this patent, see note 
to King V. Maudelbaum, Case No. 7,799.] 
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In re KURTH. 

U-t N. B. R. (1878) 573.] i 

District Court, E. D. Michigan. 

Involuktaky Bakkruptoy — Bspekses of As- 
signee UNDER VOLUNTAKT ASSIGNMENT. 

Where a voluntary assignment, made in good 
faith for the benefit of creditors, is set aside by 
subsequent proceedings in bankruptcy, the as- 
signee will be allowed the necessary expenses of 
administering the estate while in his hands, but 
no compensation for his own services unless the 
court can see clearly that the estate will not be 
subjected to a duplication of charges. 

[Cited m Hunker v. Bing, 9 Fed. 279.] 

[In the matter of Frederick A. Kurth, a 
banki'upt] 

On petition of the assignee for the pro- 
ceeds of property in the hands of Charles E, 
Letts, voluntary assignee. The petition set 
forth that on the 6th day of December, 1877, 
the bankrupts made a voluntary assignment 
of all their property to Letts for the bene- 
fit of their creditors; that proceedings in 
bankruptcy were commenced on the ISth of 
Febniary, 1878, and petitioner was elected 
assignee, and, as such, demanded of Letts 
the proceeds of certain property in his 
hands, which Letts refused to pay over 
without deducting his compensation and ex- 
penses. The answer of the common law as- 
signee admits all the facts of the petition, 
and claims to retain one hundred and 
twenty-five dollars for his own services, and 
forty-five dollars for the services of counsel 
in the trial of certain insurance cases in 
which the bankrupt estate was interested. 

Griffin & Dickinson, for petitioners. 
Moore & Moore, for the common law as- 
signee. 

BROWN, District Judge. In this case, 
the question is distinctly presented for the 
first time in this district, whether a volun- 
tary assignee is entitled to deduct from the 
funds in his hands his expenses in settling 
up the estate, as well as a reasonable com- 
pensation for his own services, before pay- 
ing the same over to the assignee in bank- 
ruptcy. Such allowances have been made 
in a few instances by consent of the as- 
signee in bankruptcy, but as no examination 
was given to the question, they cannot be 
considered as precedents here. 

The authorities are not entirely harmoni- 
ous, but in the common law courts, where- 
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ever the assignment is void upon its face, 
or was executed with an actual intent, 
known to the assignee, to defraud creditors, 
the rule seems to be well settled that the 
assignee stands in the position of a parti- 
ceps criminis, and that the law will not 
countenance his conti'act even so far as to 
allow him compensation for his services. In 
Hastings v. Spenser [Case No. 6,201], it is 
said that "if the assignees were -themselves 
participators in the fraud, or, in other 
words, if they undertook- to execute the 
trusts, knowing they were fraudulent and 
unlawful, the law cannot recognize such 
services as gi*ounds for a legal claim for 
compensation, and cannot treat them as 
creditors of the assignors." In this case 
they were also refused their expenses paid 
to counsel for resisting the claims of attach- 
ing creditors. In Bartlett v. Bramhall, 3 
Gray, 257, the assignee in insolvency, under 
the insolvent law of Massachusetts, sued 
the voluntary assignee for the proceeds of 
the debtor's property sold by him. It was 
held the defendant might deduct his ex- 
penses of collection, which the plaintiff 
might have incurred if the defendant had 
not, but that he could deduct nothing for 
his own labor and services, which were 
shown by subsequent events to have been 
unwarranted and illegal. "The deduction 
for expenses is not allowed as compensa- 
tion to the defendant for collecting, but be- 
cause the claims collected were not worth 
more to anybody than the sum which the 
claimants could obtain therefrom after the 
necessary expenses of collection." In Bish- 
■ op V. Hart, 28 Vt. 71, the common law as- 
signees were sought to be charged as trus- 
tees of the debtor's property; the assign- 
ment was held to be void in law, under a 
statute of the state, which declared all 
general assignments void; but inasmuch as 
the assignment was not fraudulent in fact, 
it was held that the trustees had the right, 
as against other creditors, to deduct the ex- 
pense of keeping, taking care of, and selling 
the property, as well as a reasonable com- 
pensation for other services. "Those were 
duties devolving upon them tO' discharge as 
assignees, and, if they have the right to sell 
the property for the payment of their debts, 
they have also the right to pay reasonable 
charges in the performance of those duties." 
In Catlin v. Foster [Case No. 2^519], a rea- 
sonable compensation for services was held 
a proper set-off against the claims of the as- 
signee in bankruptcy. This decision was 
criticised in Re Cohn [Id. 2,966], by the dis- 
trict court of Kentucky, and it was deter- 
mined that the voluntary assignee was enti- 
tled to nothing beyond the expense incurred 
in selling the property. He was not only 
refused compensation for his own services, 
but for those of his attorney. In Re Stubbs 
[Id. 13,557], both compensation and expenses 
were refused to a voluntary assignee. In 
Burkholder v. Stump [Id. 2,165], it was said 
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that the allowance to tlie voluntary assignee 
of his charges and expenses ought to be re- 
fused where it could not be so guarded as to 
prevent an injurious duplication of charges. 
But in Macdonald v. Moore [Id. 8,763], the 
voluntary assignee was allowed his disburse- 
ments, as well as three hundred dollars to 
cover his own services and those of his 
counsel. 

I think there is a clear distinction, in rea- 
son as well as in the authorities, between 
assignments fraudulent and collusive in 
fact, and those made in good faith with a 
bona fide intent to make an equitable dis- 
tribution of the property among creditors; 
and which are only rendered invalid by 
operation of law, and by the commence- 
ment of bankruptcy proceedings within a 
specified time. General assignments for the 
benefit of creditors are not ipso facto void, 
but are voidable only on grounds of public 
policy. Indeed, for some years after the 
passage of the bankrupt act [of 1867 (14 
Stat. 517)], it was a matter of doubt wheth- 
er such assignments were not valid as 
against bankruptcy proceedings. In many, 
perhaps in a ma.jority of instances, they are 
assented to by the creditors, and in such 
ease the right of the assignee to compensa- 
tion is beyond all question. To say that in 
all cases he should be denied the reasonable 
expense of converting the debtor's property 
Into money seems to me a harsh construc- 
tion of law. In the case under considera- 
tion, a portion of the bankrupt's estate con- 
sisted of claims against insurance compa- 
nies, which required the services of an at- 
torney to prosecute and collect Such ex- 
pense it is reasonable to suppose would 
have had to be incurred by the assignee in 
bankruptcy, and they seem to me a proper 
deduction. 

The right of the assignee to compensation 
for his own services is not so clear. He 
took the assignment subject to the contin- 
gency of its being avoided by the creditors. 
While, in a clear case, I should be disposed 
to allow the assignee compensation for such 
services as must have been performed and 
charged for by an assignee in bankruptcy, 
the general allowance of compensation to 
voluntary assignees would in most cases 
lead to a duplication of charges, to which 
the creditors who have seen fit to avoid the 
assignment, ought not to be subjected. In 
this case, the assignee makes a general 
charge of five dollars a day for twenty-five 
days services. Such charge would not be 
allowed an assignee in bankruptcy, and I 
think ought not to be deducted here. It is 
only in a clear case, where the court can 
see that the estate is not to be subjected to 
a double expense, that any compensation 
whatever will be allowed to a voluntai-y as- 
signee. 

The petition is granted, with leave to the 
voluntary assignee to deduct his expenses, 
and the amount paid his counsel. 
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KURTZ V. BANK OF COLUMBIA, 
[2 Oranch, C. O. 701.] i 

Circuit Court, District of Columbia. Dec. 

13, 1826. 

Deed of Tiinsx— Notice— PRiNoiPiL and Agest. 

1. Notice to tlie agent, is notice to the principal. 

2. He who takes a legal title, with notice of a 
prior equitable title, is trustee for him wlio holds 
the equitable title; but the legal title, obtained bv 
a purchaser under the former, although with no- 
tice of the prior equitable title, will not be dis- 
turbed, if the purchaser was encouraged by the 
latter to pay the purchase-money. 

Bill in chancery [by John Kurtz], praying 
for a decree under the act of Maryland, to 
record a deed of trust from Margaret Bogen- 
riff to John Mountz, to secure a debt of $500 
due by her son Valentine Bogenriff, to the 
plaintiff; and to charge the Bank of Columbia, 
who took a subsequent deed of trust from the 
same iVIargaret Bogenriflf to secure a debt due 
by her said son to the bank. It states that 
the defendant Daniel Kurtz was the agent of 
the bank in taking the deed, and had notice 
of the unrecorded prior deed to Mountz, and 
of the accident bj which it was prevented 
from being recorded. That Daniel Kurtz, by 
order of the bank, sold and conveyed the 
property to the defendant W. Good for $1,800. 
That the plaintiff gave notice to Good, before 
he paid the purchase-money, of the prior un- 
recorded deed. 

Mr. Marbury, for plaintiff, contended that 
notice to Daniel Kurtz, the agent of the 
bank, was notice to the bank; and the bank, 
having got the legal title with notice of the 
prior deed to Mountz in trust to secure the 
debt to the plamtiff, and having sold the 
property and received the purchase-money, 
was a trustee for the plaintiff to the extent 
of the debt due to him by Valentine Bogen- 
riff; and cited the following authorities: 
Le Neve v. Le Neve, Amb. 436; Brotherton 
V. Hatt, 2 Vern. 574; Jennings v. Moore, Id. 
609; Attorney-General v. Gower, 2 Eq. Cas. 
Abr. 685; Norris v. Le Neve, 3 Atk. 26; Mad- 
dison V. Andrew, 1 Ves.' Si*. 57; Pomfret v. 
Windsor, 2 Ves. Sr. 485; Williams v. Lee, 
3 Atk. 224; Worsley v. Scarborough, Id. 
392; Lowther v. Carlton, 2 Atk. 242; 2 Eq. 
Cas. Abr. 282; Toulmin v. Steere, 3 Mer. 210. 
Mr. Key, contra. The principle upon which 
the i-ule of equity is founded, Is fraud. 
Sugd. 471. There must be apparent fraud, 
or undoubted proof of notice. Kurtz was not 
such an agent of the bank as that his knowl- 
edge should bind the bank. He was to do a 
mere ministerial act in which he had no dis- 
cretion. He was only to receive the deed. If 
he had power to negotiate for it, his knowl- 
edge would have bound the bank. The fact 
that he was the trustee in the deed malces 
no difference. Notice to a mere trustee with- 
out interest cannot bind the principal. The 

1 [Reported by Hon. WiUiam Cranch, Chief 
Judge.] 
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ground of decision in the case of Le Neve v. 
Le Neve, was, that the wife placed confidence 
in Norton, who was her solicitor to arrange 
the business of her settlement The notice 
must be given to some person authorized to 
treat. Previous luiowledge, before the agen- 
cy, is not sufficient. The notice must be in 
the transaction itself in which he is employed. 
Jlr. Key cited Meml v. Sloan, 1 Mui"ph. 
121; 3 Am. Dig. 19; Ham. Dig. 560; Shel- 
bume V. Inchiquin, 1 Browne, C. C. 338; 
Sugd. 493; Hilcock v. Humphrys, Barnard, 
22i. 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent). The plaintiff lent the 
defendant Valentine Bogenriff ?500, on the 
faith of the deed of trust executed by his 
mother to John Mountz. The defendant, 
Daniel Kurtz, was afterwards the agent and 
trustee of the Banli of Columbia, to treat 
with Mrs. Bogenriff for a deed of the same 
propeiiy to him in trust to secure a debt due 
by the defendant Valentine Bogenriff to that 
bank. He did, accordingly, as agent of the 
bank, treat with Mrs. B. for, and did take 
from her such a deed, with full knowledge, and 
with express notice at the time, given to him 
by ili-s. B., that she had made the prior deed 
of trust to secure the money lent by the 
plaintiff to the defendlant Valentine, and 
that that debt was not paid. The principle 
in equity has long been established that no- 
tice to the agent is notice to the principal. 
The Bank of Columbia, therefore, must be 
considered as having taken the security sub- 
ject to the prior incumbi-ance of the plaintiff; 
and. having sold the property, and received 
money to a greater amount than the plain- 
tiff's claim, must be deemed to be trustee for 
the plaintiff to the extent of the debt and in- 
terest due to him. The answer of W. Good 
does not admit that he had notice of thp 
plaintiff's claim, before he paid the purchase- 
money; but if it did, it states also that the 
plaintiff informed him that all would be 
right, and that the bank would satisfy his 
ciaim. Upon such information he was justi- 
fied in paying the purchase-money and get- 
ling a deed for tlie lot, notwithstanding the 
notice; which it is probable was the fact. 
His title, therefore, must not be disturbed 
by the plaintiff. 

But THE COURT will decree that the 
Bank of Columbia pay to the plaintiff the 
debt due to him by Valentine Bogenriff and 
secured by the deed of trust from Mai-garet 
Borgenriff to John Mountz, with interest and 
tlie costs of this suit 

THE COURT will not order that deed to be 
recorded; because it is unnecessaiy as it re- 
gards the Bank of Columbia, and because it 
might injure the title of W. Good, which, un- 
der the circumstances stated in his answer, 
(which, with the other answers, was agreed 
to be read in evidence as if it were a depo- 
sition regularly taken in the cause,) ought 
not to be disturbed by the plaintiff. 

14FED.CAB.— 56 
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KURTZ et al. v. BEATTY. 

[2 Cranch, 0. C. 699.] i 

Circuit Court, District of Columbia. May 
Term, 1826.2 

DEniCATioN TO Uses— PoTVEB of Coojit of 
Equity. 

Although a dedication of a lot to pious uses may 
be too vague an appointment to be carried into ef- 
fect in a court of equity upon general principles; 
yet, if it has been long occupied for those uses, 
with the knowledge and consent of the donor, his 
heirs may be perpetually enjoined from disturbing 
the possession. 

[See note at end of case.] 

The plaintiffs, describing themselves as 
"trustees and agents of the German Luther- 
an Chm-ch," filed their bill in equity against 
Charles A. Beatty, heir at law of Charles 
Beatty, deceased, and John T. Ritchie, who 
claimed title to a lot in Beatty and Haw- 
kins's addition to Georgetown, which they 
aver Charles Beatty, the proprietor of the 
land, had in the year 1769, at the time of 
laying it out into lots "distinguished and set 
apart," "for the sole use and benefit of the 
German Lutheran Church, and caused the 
same to be so entered and designated in the 
plat of the said addition." That soon after- 
wards the said lot was taken possession of 
by the German Lutherans, inclosed, and a 
school-house erected thereon, and has been 
kept and held by them ever since, during a 
period of upwards of fifty years; and has 
been used by them as a bm-ying-ground for 
the members of the chu^feh. That during 
all that time, neither their possession nor 
title had been questioned. That Charles 
Beatty died sixteen years ago without hav- 
ing made a conveyance of the lot, and that 
Charles A. Beatty, the defendant, is his heir 
at law. They therefore pray that he may be 
compelled to malce a conveyance of the same 
to the plaintiffs, in trust for the German 
Lutheran Church. These facts were either 
admitted by the answers of the defendants, 
or proved by testimony in the cause. 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent, but concurring). The 
com-t, in this case, is of opinion that the des- 
ignation of the lot on the plat "for the Lu- 
theran Church," is too vague an appointment 
to be carried into effect, in a court of equity, 
upon general principles; and that it is not 
aided by the statute of 43 Eliz. c. 4, which, 
has been decided by the court of appeals in 
Maiyland, in June term, 1822, not to be in 



1 [Reported by Hon. William Cranch, Chiei 
Judge.] 

2 [Affirmed in 2 Pet. (27 U. S.) 566.] 
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force in that state. Dashiell v. Attorney 
General, 5 Har. & J. 392. See, also, the case 
of Baptist Ass'n v. Hart's Ex'rs, 4 Wheat. 
[17 U. S.] Append, note 1, p. 3. 

The court, therefore, cannot decree a con- 
veyance of that lot to the trustees of the 
German Lutheran Church. But as they 
have been in possession of the lot for many 
years, (probably nearly fifty years,) and 
have used it as a church lot and burying- 
ground; and as the donor, Charles Beatty, 
and his son and heir at law, Charles A. 
Beatty, have declared that the lot belongs to 
the Lutheran Church, and that they were al- 
ways ready to convey the same for the use 
of that church, the court thinks that the de- 
fendant cannot now conscientiously tm-n the 
complainants out of possession, and will 
therefore decree a pei-petual injunction. 

[NOTE. The defendants appealed to the supreme 
court, where, in an opinion by Mr. Justice Story, 
the decree of the circuit court was affirmed. 2 
Pet (27 U. S.) 566. It was held that there was 
a dedication of the lot to public and pious uses. 
The bill of rights of Maryland gives validity to 
"any sale, gift, lease or devise of any quantity 
of land, not exceeding two acres, for a church, 
meeting, or other house of worship, and for a 
burying ground which shall be improved, enjoyed, 
or used only for such purpose." To this extent it 
recognizes the doctrine of the statute of Eliza- 
beth for charitable uses, by which such uses 
would be upheld although there was no specific 
grantee or trustee. In regard to the competency 
of the plaintiffs to maintain the suit, it was held 
that persons belonging to a voluntary society, 
and having a common interest, may sue in behalf 
of themselves and others having the like interest.] 
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KURTZ V. BECKER et al. 

[5 Cranch, C. C. 671.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 

Pleading at Law — AcTioii op Covenant — Ac- 
tion AGAIN'ST Two — NOL. PrOS. AS TO OSE — 
JCDGMEXT AGAINST OtUEU. 

In covenant against two, if one plead infancy, 
and it be found for him, the plaintiff may enter a 
nolle prosequi against him, and have judgment 
£.gainst the other. 

[Cited in Mundy v. Stevens, 61 Fed. 86.] 

Covenant, against John H. Becker and 
John Dove. Becker pleaded infancy, and 
the Jury found a verdict for him upon that 
issue. The plaintiff [Peter Kurtz] entered a 
nolle prosequi as to him, and obtained a ver- 
dict against Dove. 

Mr. Brent, for Dove, moved in arrest of 
judgment; and cited Green v. Charnock, 
Cro. Eliz. 762. 

Mr. Bradley, for plaintiff, cited Minor v. 
Mechanics' Bank, 1 Pet. [26 U. S.] 73. 

THE COURT (nem. con.) overruled the 
motion, and ordered the judgment to be en- 
tei'ed up against Dove. 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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KURTZ V. HOLLINGSHEAD. 

[3 Cranch, C. 0. 68.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1826. 

Deeds — Recording Lost Deed — Effect of Loss 
OF Deed. 
If a complainant in equity has lost his legal lien 
and priority, a court of equity will not set it up 
against other creditors equally meritorious. 

This was a bill in equity [against Hollings- 
head*s heirs and personal representatives] for 
the sale of real estate mortgaged in August, 
1814, by HoUingshead to D. Km-tz, as trustee 
for the Bank of Columbia, by two deeds 
which were not recorded, and are now lost. 
Mr. Melvin, one of the defendants, who in- 
dorsed other notes of HoUingshead, objects 
to the complainant's claim of priority, or lien 
upon the land. The two deeds were in pos- 
session of the bank at the commencement 
of this suit, and the bill prayed that they 
might be recorded agreeably to the 11th sec- 
tion of the act of Maryland, 1785 (chapter 72), 
which also provides that such deed, so re- 
corded, should not "in any manner affect the 
creditors of the party making such deed, who 
may trust such party after the date of the 
said deed." The bill also prayed that the 
mortgages might be foreclosed, and the prop- 
erty sold for the payment of the debt. 

Before CRANCH, Chief Judge, and THRUS- 
TON and MORSELD, Circuit Judges. 

CRANCH, Chief Judge. The complainants 
are now seeking, in equity, to establish a 
legal priority. "Equity is equality." The eq- 
uity of .the other creditors is equal to that of 
the bank, and the bank has lost its legal 
priority. I think the bill must be dismissed, 
but without costs, as the deeds have been 
lost since the bill was filed. 

MORSELL, Circuit Judge, doubted. 

Bill dismissed. 

[Subsequently the case was heard upon the 
complainant's bill, asking to set up the lost 
deeds, and claiming au equitable preference. 
Case No. 7,953.] 
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KURTZ V. HOLLINGSHEAD. 

[4 Cranch, C. C. 180.] i 

Circuit Court, District of Columbia. May 
Term, 1831. 

Deeds — Recording in Due Time — Lost Deed 
NOT Recorded — Rights Thereunder — De- 
cedent's Estate — Rents and Profits. 

1. A deed executed by one of the grantors in 
Massachusetts, on the 1st of Febrnary, 1810, and 
by the other grantor on the 10th of August, 1810, 
in Georgetown, D. C, is to he considered as 
dated when the last gi-autor executed it, and if 
recorded within sis months after that date, is 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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recorded in due time, A widow is not barred by 
her aclmowledgment of a deed not recorded. 

2. In case of a sale under a creditors' bill, the 
heirs are entitled to the rents and profits from the 
death of their ancestor until the sale. 

[See Bank of the United States v. Peter, Case 
No. 933.] 

3. A creditor who seeks in equity, to set up a 
lost deed of trust, not recorded in due time, must 
come in pari passu with the other creditors. 

Bill in equity to set up a lost deed of trust 
not recorded in due time. 

The complainant [Daniel Kurtz] was the 
trustee named in two deeds of trust made on 
the 17th of August, 1814, one hy John Hol- 
lingshead and Adam King, and the other by 
John HoUingshead, to secure a debt of §8,- 
112.50 due by the latter to the Bank of Co- 
lumbia. The widow of HoUingshead had 
duly relinquished her dower, by acknowl- 
edging the deeds, but they were mislaid un- 
til the time for recording them had expired. 
The bank afterwards, to wit, on the 20th of 
June, 1815, filed the deeds in court, with a 
petition that they might be recorded, but they 
were lost out of the clerk's office, before any 
order of the court was made thereon. [The 
bill was, at the December term, 1826, dismiss- 
ed on account of the loss of the deeds. Case 
No. 7,952.] The object of the present bill is to 
set up the lost deeds, and to obtain a decree 
for a sale of the property to pay the debt 
Intended to be secured thereby; the sum now 
due being $7,250. Other creditors also filed 
their bill to subject the real estate of John 
HoUingshead to the payment of his debts, 
after exhausting the personal estate, and 
these cases came on to be heard together. A 
receiver had been appointed pendente lite to 
■collect the rents and profits, and a sale was 
decreed and made. 

Mr. Redin, for the widow and heirs of John 
HoUingshead, claimed, for the widow, her 
dower in her husband's interest in the real 
■estate, and for the heirs their proportion of 
the rents aca'uing since the death of their 
ancestor, until the day of the sale; as was 
aUowed by this court in the Case of Whar- 
ton's Heirs [Case No. 17,480], in June, 1825. 
The widow admitted, in her answer, that she 
did relinquish her dower, but it was by a 
deed invalid by want of being recorded, re- 
■cordmg being necessary to the extinguish- 
ment of her right of dower. The privy ex- 
amination and acknowledgment of a deed 
by a feme covert cannot be proved by parol. 
Elliot V. Peirsol, 1 Pet. [26 U. S.] 328. The 
■widow was no paiiy to the deed; she never 
•executed it. The mere acknowledgment of 
her relinquishment of her dower does not 
make her a party to the deed. 

JNIr. J. Dunlop, contra. The Bank of Co- 
lumbia has an equitable preference by rea- 
son of the accident (the loss of the deeds); 
for although not recorded in time to give a 
legal preference, they give an equitable pri- 
ority. PanneU v. Farmers' Bank of Mary- 
land, 7 Har. & J. 202. The creditors are en- 



titled to the rents during the lis pendens; 
at least since a receiver was appointed. All 
the rents now in litigation have been re- 
ceived pendente lite. As to the dower; parol 
testimony may supply the defect of the rec- 
ord. But her husband had no legal estate; 
the deed under which he held was not re- 
corded within six months after its date, as 
required by the Maryland statute of 1766, e. 
14 [1 Maxcy's Laws, 264]. The deed was 
from Allen Dodge and Francis Dodge to 
George King, Adam King, and John Hol- 
lingshead, and was executed by Allen Dodge, 
in Massachusetts, on the 1st of Februaiy, 
1810, which was the date inserted at the 
commencement of the deed, and was exe- 
cuted by Francis Dodge in Georgetown, D. 
C, on the 10th of August, which was the 
date inserted at the end of the deed, and 
the six months had expired as to the first 
of those dates, but not as to the second, 
when the deed yvas acknowledged. 

Mr. Key, on same side. If the deeds had 
been duly recorded, the law would have 
given the bank the preference. The bank 
has lost that legal priority by an accident. 
The deeds were lost after they were filed, 
whereby they became part of the records of 
this court. A court of equity will supply 
the loss of the record. Hammond's Equity 
Digest, 481; Jesson v. Brewer, Dickens, 370. 
The rule that equitable assets shall be equal- 
ly divided among, all the creditors, applies 
only to cases where the plaintiff applies to 
the general equitable jurisdiction of the 
court; not to cases where a special power 
is given to a court of chancery. But in this 
case the application is to have the same 
remedy as if the deed had been recorded. 
The recording being prevented by accident, 
this court will consider the deeds as record- 
ed. If a judgment creditor is obliged to 
come into equity to enforce his lien, the land 
will not be equitable assets. If a bond-cred- 
itor, who has lost his bond, comes into equity 
to get his bond established, he wiU not lose 
the privilege which the dignity of his debt 
gives him. 

Mr. Redin, in reply. The only question 
now is as to the distiibution of the rents, 
which are not the proceeds of the sale. The 
Maryland statute of 1785, c. 72, §§ 4, 5, only 
authorizes the payment of the debts out of 
the "proceeds of the sale," not out of the 
rents accruing before the sale. The bill only 
prays to be paid out of the proceeds of the 
sale. The rents accrued from 1822 to 1828. 
The original bill was filed on the 20th of 
June, 1815, the amended bill in 1827. A re- 
ceiver was appointed in 1824, by consent. 
The deeds, if they were deeds of trust, did 
not give any right to the rents and profits 
until sale. The grantor and his heirs were 
to receive them. The question is not now 
whether Mr. HoUingshead had an estate of 
which his wife was entitled to" dower; but 
whether she has relinquished it The bill 
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avers that he had an estate in fee-simple, 
and the fact is admitted in all the proceed- 
ings. She was not a party to the deed; and 
only parties are bound by the recording un- 
der the statute of 1785, c. 72. There is no 
equity against dower. The widow could 
make no contract but in the form reQLuired 
by law. There was no consideration which 
could bind her conscience. These deeds 
were not a record. The filing them does not 
malie them a record. It is only the loss of 
evidence, not the loss of a record. The re- 
ceiver was appointed by consent of the par- 
ties in three causes, namely: King v. Hol- 
lingshead; Bank of Columbia (or Kurtz for 
the use of the Bank of Columbia) v. Hol- 
lingshead and King; and Hollingshead (wiu- 
ow) V. George King, The appointment of a 
receiver does not affect the rights of the 
parties. 

THE COURT (nem. con.) was of opinion: 

(1) That the deed from A. & F. Dodge to 
George King, Adam King, and Jonathan 
Hollingshead, is to be considered as dated 
when it was executed by the last grantor, 
and, therefore, was recorded in due time. 

(2) That the widow was not baiTed of her 
dower by her acknowledgment, not recorded. 

(3) That the heirs were entitled to the rents 
and profits, from the death of their ancestor 
to the day of sale. (4) That the Bank of 
Columbia is not entitled to priority of pay- 
ment out of the proceeds of the sale. 

CRANOH, Chief Judge, delivered an opin- 
ion in writing, but it has been mislaid, and 
the court papers are not in place. 



Case No. 7,954, - 

KURTZ V. JONES. 

[2 Cranch, 0. O. 433.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1823. 

Attachment — "WnETnEU Phelimixakt Proceed- 
ings MUST Show Citizenship of Plaintiff — 
Maryland Attachment Act 1795. 

In the affidavit and warrant for attachment un- 
der the act of Maryland of 1795, e. 56 [1 Dor- 
sey's Laws, 320], it is not necessary to state the 
plaintiff to be a citizen of the United States or of 
any of the states. 

Mr. Key was allowed by the court to ap- 
pear for defendant [Dennis Jones], and mov- 
ed to quash the attachment, because it did 
not appear in the warrant of the magistrate 
ordering the attachment, nor anywhere else 
in the affidavit or proceedings, that the 
plaintifE [John Kurtz] was a citizen of the 
District of Columbia, or of the United 
States, or of any state of the United States. 

Mr. Marbury, for plaintiff, contended that 
it was not necessary that it should appear 
in any of the preliminary proceedings, but 
that it was sufficient if he now proved it, up- 
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on the motion for judgment of condemnation 
of the attached effects; and he now offered 
evidence that the plaintiff was at the time 
of his application for the attachment, and 
still is, a citizen of the District of Columbia. 
Campbell v. Morris, 3 Har. & McH. 553. 
This objection was expressly overruled by 
this court in Birch v. Butler [Case No. 1,425] ^ 
in June, 1806. 

The act, in describing the matter of the 
oath which the plaintiff is to make in order 
to obtain an attachment, does not require 
that he shall make oath that he is "a citizen 
of the state of Maryland or of any other of 
the United States," although he must, in 
fact, be such a citizen; and it may now be 
proved. 

Mr. Key, in reply. The principle upon 
which this court yesterday quashed the scire 
facias, because the recognizances contained 
only one person as ball, was, that all special 
authorities must be strictly pursued. The 
proceedings must, upon their face, show 
eveiTthing necessary to sustain the jurisdic- 
tion. The justice had no authority to grant 
a warrant for attachment to any but a citi- 
zen. His authoritj' should be manifest upon 
the face of his warrant or the affidavit of the 
plaintiff annexed to it. Smith v. Middleton 
[Case No. 13,079], at April term, 1821; Man- 
deville v. Love [Id. 9,012], at October term, 
1821; Wise v. Withei-s, 3 Cranch [7 U. S.] 
331; Bingham v. Cabot, 3 Dall. [3 U. S.] 
382; and Abercoombia v. Dupuis, 1 Cranch 
[5 U. S.] 343. 

THE COURT (nem. con.) permitted evi- 
dence now to be given that the plaintiff was 
a citizen of the District of Columbia; and 
said that the point was decided by this court 
in 1806, and as that decision has been acqui- 
esced in and practised upon ever since, and 
as there is a superior tribunal who can cor- 
rect the error, if it be one, this court will not 
now oveiTuIe its former decision. Judgment 
of condemnation. 

A bill of exceptions was taken by the de- 
fendant's counsel; but no writ of error was 
prosecuted. The debt was $769.88. 
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Case ITo. 7,955. 

KUTER V. MICHIGAN CENT. R. CO. 

[1 Biss. 35; 10 West. Law J. 410; 1 Pittsb. 
Leg. J. 30.] 1 

Circuit Court, D, Illinois. Oct. Term, 1853. 

Carriers — Doty as to Carrying Money— Mer- 
chandise AND PllOPEKTY — DOTY OF SHIPPER TO 

Disclose Chakaoter of Property— When Car- 
rier SuooLD Make Inquiry — Liable as Bailee. 

1. A clause in the charter of a railroad company, 
requiring them to transport "all merchandise and 



1 [Reported by Josiah H. Bissoll, Esq., and 
here reprinted by permission. 10 West. Law J. 
416, contains only a partial report.] 



[14 Fed. Cas. page 885] 



(Case No. 7,955) KUTER 



property," does not oblige them to become com- 
mon carriers of money. 

2. Nor does the fact that they transport money 
for an express company under a special contract, 
make them such common carriers, and subject 
to extraordinary responsibilities as such. 

3. The general rule that the shipper is not 
bound to disclose to the carrier the kind, quality 
or value of the property, and that, in the absence 
of notice, or fraud or artifice on the part of the 
shipper, the carrier is liable, notwithstanding 
there was no disclosure, must be construed and 
applied subject to the usual course of business. 
If tlie property is put up or packed in a manner 
calculated to deceive the carrier, he does not be- 
come subject to extraordinary responsibilities as 
such; but if there is justly any doubt about the 
contents of a package, he should make inquirJ^ 

4. An emigrant having packed and shipped a 
quantity of gold coin in the center of an ordinary 
dry-goods box. filled with clothing and household 
goods, held: If this was calculated to deceive the 
company as to the value of the contents, and by 
no reasonable inference could they have supposed 
that the box contained coin, they are not liable 
as common carriers. If, however, the defendants 
knew that parties emigrating, like the plaintiff, 
were in the habit of putting up valuable articles 
and money among their household goods, and 
from such knowledge might infer that the box of 
plaintiff might contain money, then it became 
their duty to make inquiry, in order to relieve 
tlipmselves from liability. 

[Disapproved in Humphreys v. Perry, 148 U. 
S. 627, 13 Sup. Ot. 718.] 

5. In every case where property is delivered to 
a carrier, to be transported for hire, if the circum- 
stances are such as to relieve him of his extraor- 
dinary responsibility as a common carrier there 
is still an implied contract for ordinary care. 

[Cited in Slichigan Cent. R. Co. v. Carrow, 73 
111. 357.] 

Assumpsit for goods and money delivered 
to defendants, to be ti-ansported from De- 
troit to Chicago. The first count alleges a 
delivery, specifying the articles, to defend- 
ants as common carriers. The second, al- 
leges a delivery of the property for trans- 
portation, to be delivered to plaintiff at Chi- 
cago "within a reasonable time. The third, 
alleges a general bailment. The fourth, 
charges that the defendants were common 
carriers, and agreed to carry and deliver, 
etc. Plea of general issue. 

The plaintiff, in April, 1852, was moving 
with his family from Schuylkill county, 
Pennsylvania, to Kane county, in this state; 
and, on the evening before his departure, 
packed in an ordinai-y dry-goods box, which 
was well nailed and fastened, and bound 
with one iron and two wooden hoops, a 
quantity of clothing and various articles of 
household use, books, etc. In the middle of 
the box was placed a package of gold coin, 
amounting to nearly eighteen hundred dol- 
lars, carefully wrapped in a handkerchief. 
The box arrived in Detroit in apparent good 
order and condition, and was there re- 
ceived by the agents of defendants, to be 
transported to Chicago. The plaintiff de- 
sired the box to go on the same train with 
himself and family, but was told that it 
could not, but that it would be in Chicago 
sooner than he; that they would send it 
that day. This was the 20th of April. The 



box never reached Chicagoj indeed, there 
was not the slightest evidence in the case 
to show what became of it or its contents. 
No question was made about the liability of 
the defendants for the value of the contents 
of the box other than the money. The de- 
fendants were a corporation created by a 
law of the state of Michigan, in 1846. It 
was alleged as a ground of defense, that 
they were not common carriers of money; 
that their charter did not make them so; 
and that their agents were not authorized 
to receive money for transportation; that, 
in point of fact, this money was delivered 
to them, if at all, under circumstances cal- 
culated to deceive them, there being noth- 
ing about the box to indicate that there was 
in it anything of extraordinary value, — in 
fine, that it operated, as a fraud on them, 
though none was intended. 

I. N. Arnold and O. Beckwith, for plain- 
tiff. 
H. G. & B. S. Shumway, for defendants. 

DRUMMOND, District Judge (charging 
jury). The first thing to be considered is 
as to the proper constraction of the char- 
ter. By it they were required to transport 
all merchandise and property. It is insist- 
ed by the plaintiff's counsel that this in- 
cludes money. "Property" Is a word of very 
enlarged meaning. It comprehends ordinarily 
everything which is valuable and is subject 
to disposition and to protection under the law.- 
But it is plain, ha order to arrive at the true 
meaning of the legislature when using the 
word in this charter, we must look at the con- 
nection and circumstances. What was the in- 
tent of the law? The state was chartering a 
railroad company to perform all the usual 
business and offices of such a company, and 
we must construe this law with reference to 
the subject matter of the grant At the time 
this charter was granted, it was not incum- 
bent, as a general thing, on common carriers of 
merchandise and property, to transport money. 
They might become caniers of money, un- 
doubtedly, but this was considered out of the 
ordinai-y line of business, and subject to un- 
usual risks, requiring corresponding care and. 
compensation. The word "property," as used 
in the chai-ter, must certainly have some lim- 
itation. It did not include all kinds of prop- 
erty. We must understand the meaning to be 
such property as is usually carried on a rail- 
road. If it had appeared by the evidence that 
it was the practice of railroad companies to 
transport all money offered, then it might be 
different. As it is, I think a fair interpreta- 
tion of their chartei" would justify a refusal 
on their part to act as common carriers in the 
carriage of money. But if it be conceded that 
they are not obliged by their charter to be 
common carriers of money, there is no doubt 
they may become so by their acts,— they may 
hold themselves out to the world as carriers of 
money. It seems that the defendants did 
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transport money for the express company, 
wMcli, as well as all other property carried Idj 
the express company, was under the sole 
charge of a messenger of the latter company, 
and at then- risk, under a special contract, 
which certainly greatly restricted the common 
law liability. 

But that circumstance alone did not make 
them common carriers of money, and subject 
to the extraordinary responsibilities of com- 
mon carriers of money. If you shall believe 
the defendants were common carriers of 
money, and that no notice of any restriction oi 
limitation of their liability was brought home 
to the plaintiff, then the plaintiff, subject to 
the qualification hereafter stated, was not 
bound to disclose to the defendaiits the con- 
tents of the bos in order to render them lia- 
ble; but if the defendants wished to guard 
tliemselves against risk, they should have in- 
quired as to the contents of the box. 

As a general rule, a person who delivers to a 
carrier any article or property, of which the 
latter is a common carrier, is not bound to 
disclose the kind, quality or value of such 
property, and the can-ier, in the absence of 
notice, or fraud, or artifice on the part of the 
person making the delivery, is liable notwith- 
standing no disclosure is made. But this rule 
must be taken and applied subject to the usual 
course of business, and this is a very impor- 
tant qualification of the rule itself. If, in 
point of fact, the property is put up or packed 
in such a manner as is calculated to deceive 
the carrier, then he does not become subject 
to the exti'aordinary responsibilities of a com- 
mon carrier. But if there may be justly any 
ambiguity or doubt about the contents of a 
package or box, resulting from its examina- 
tion or appearance, then the consequences of 
such doubt must fall upon the carrier, if he 
do not make inquiry. The thing must be cal- 
culated to deceive, and if you believe that it 
was contrary to the usual course of business 
for money to be paclced in the way proved in 
this case; that it was calculated to deceive 
the defendants as to the value of the contents; 
or that it operated as a fraud upon the de- 
fendants, though none was intended,— then 
they are not liable as common carriers. And 
by "operating as a fraud," I mean that by no 
reasonable inference could the defendants sup- 
pose the box contained what was actually 
within it. It is upon this principle that com- 
mon carriers of passengers are liable for the 
ordinary baggage of a passenger and the 
money for usual traveling expenses, which 
may be in a trunk, but are not liable for a 
sum of money beyond this limit, nor for mer- 
chandise found therein. If, however, the de- 
fendants knew, as is insisted they did, that 
parties emigrating like the plaintiff, were in 
the habit of packing up valuable articles and 
money among their household wares, and, 
from such linowledge, might infer that this 
box of the plaintiff's might contain money, 
then it was their duty to make inquiry, in or- 
der to relieve themselves from liability. 



There is a count for a general bailment. If 
it be true that these defendants were not com- 
mon carriers of money, or if there was any 
Improper means or artifice made use of to con- 
ceal the value of the box, or to mislead, or 
to deceive the defendants, they might not be 
liable as common carriers; still, in every case 
where a party delivers to a common carrier 
an article of property to be transported to a 
particular place, for a certain sum, if there be 
any facts in the case which would relieve the 
carrier from the responsibilities of a common 
carrier, as by special contract, or notice, or 
concealment of the value of the article— actual 
fraud being absent— there is an implied con- 
tract on the part of the carrier to take due 
care of the property. This only changes the 
obligations of the carrier, and does not free 
him from all responsibility. He is still bound 
to the use of ordinary care. If in this case 
you shall believe that the defendants were not 
common carriers of money, or that this money 
was so placed as to mislead or deceive the 
defendants as to the value of the box and its 
contents, yet if you shall also believe that the 
defendants have been guilty of negligence, if 
they have not taken ordinary care of the box 
and its contents, then the defendants are liable 
for the loss. But if, on the conti-ary, you 
shall believe the defendants were not guilty of 
negligence, but exercised ordinary, reasonable 
care about the property,— and by ordinary care 
is to be understood such care and diligence as 
a prudent man exercises over his own proper- 
ty, supposing it to be what it purported to be 
from the general appearance and aspect of 
the box,— then they are not liable for the loss 
of the money. But if s-^ou shall believe there 
was an improper concealment of the value 
of the contents of the box, and this conceal- 
ment was the cause of negligence, if any neg- 
ligence existed, then the defendants cannot be 
held liable for what was the result of the act 
or conduct of the plaintiff. 

It is admitted by the plaintiff's counsel that 
if you shall be of opinion that the defendants, 
as to the money, were mere ordinary bailees, 
it devolves upon the plaintiff to prove affirma- 
tively that the defendants liave been guilty of 
negligence. 

NOTE. Common carriers are not liable for 
the loss of money packed among other goods in a 
box, in such a way as to deceive and mislead 
them. If they are to be held liable, they shoiild 
be told of its contents. Chicago & A. R. Co. v. 
Thompson, 19 111. 578. A common carrier may 
qualify his liability by a general notice of any rea- 
sonable requisition to be observed as to the man- 
ner of delivery, entry of parcels, information of 
contents, etc. Slerriman v. The May Queen 
[Case No. 9,481]. But he cannot, by a sreneral 
notice, limit, avoid or restrict the liability de- 
volved on him by the common law, or the salutary 
grounds of public policy. Id. 

In order to charge common carriers as insurers, 
they must be treated in good faith; concealment, 
artilice, or suppression of the truth, will release 
them of this liability. American Exp. Co. v. 
I?erkins. 42 111. 458. Although a common carrier 
is answerable for the loss of a parcel, whatever 
its value, unless he make a special acceptance, if 
the consignor studiously conceal from the carrier. 
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or misrepresent the value or nature of lie goods 
shipped, the ship owner is not liable if the goods 
are purloined on the passage, hut the wrong-doer 
would be. Relf v. Rapp, 3 Watts & S. 21. 
Labelling a bos or trunk entrusted to a carrier 
as containing articles of a different nature and 
value from its real contents, will dispense with 
further inquiry as to its contents. Id. A earner 
of passengers is liable, if baggage he lost, tlwjugh 
without the carrier's fault. Hawkins v. Mott- 
man, 6 Hill, 586. By "baggage" is not under- 
stood "money," unless it be for traveling expenses. 

A common carrier is liable for money stolen 
from a passenger's trunk, which was placed there 
byliim forhis personal use and traveling expenses; 
but not for what he put there to use in buying 
clothing. Hickos v. Naugatuck R. Co., 31 Conn. 
284. A gold watch and chain, and coin, are not 
deemed baggage, asbetween passenger and carrier. 
The Ionic [Case No. 7.0591. See case of Wood- 
ward V. lUinois Cent R. Co. [Cases Nos. 18,006, 
18,007]; also, Citizens' Bank v, Nantucket Steam- 
boat Co. [Case No. 2,730]. As to money earned m 
a trunk, see Orange County Bank v. Brown, 9 
Wend. 85; Gibbon v. Paynton, 4 Burrows, 2298; 
Batson v. Donovan, 4 Bam. & Aid. 21. Carrier 
is liable for a reasonable amount of bank bills 
carried in a trunk. Illinois Cent. R. Co. v. Cope- 
land, 24 III. 332; Merrill v. Grinnell, 30 N. Y. 
594. Not. however, beyond what is nece^ary 
for personal expenses. Davis v. Michigan S. & 
N. I. R, Co., 22 III. 279; Hickos v. Naugatuck 
R. Co., 31 Conn. 281. And held not liable even 
for that amount. Grant v. Newton, 1 E. D. 
Smith, 93. This was, however, in an inferior 
court, and the rule has not been sanctioned by 
higher authority. A watch properly carried in a 
trunk, Jones v. Voorhees. 10 Ohio. 145; Pudor 
V. Boston & M. R. Co., 26 Me. 458. 

As to limitation of responsibility, by notice or 
contract, see Farnham v. Camden & A. R. Co., 55 
Pa. St. 53; Stedman v. Western Transp. Co., 48 
Barb. 97; Prentice v. Decker, 49 Barb. 21; Lim- 
burger v. Westcott, Id. 283; Belger v. Dinsmore, 
51 Barb. 69; Betts v. Farmers' Loan & Trust 
Co 21 Wis. SO; Boorman v. American Exp. Co., 
Id. 152; Evansville & 0. B. Co. v. Young, 28 Ind. 
516; American Exp. Co. v. Sands, 55 Pa. St. 
140. A passenger who has surreptitiously intro- 
duced into a coach an article of great value, for 
the purpose of getting it carried for nothing, can- 
not recover in case of loss. If, however, the car- 
rier learns the fact, and charges accordingly for 
the article as extra baggase, he would then be- 
come liable. Hellman v. Holladay [Case No. G,- 
3401. Consult 2 Kent, Comm. 603: Ang. Oarr. 
§§ 115, 116; Story, Bailm. §§ 5G5-569; 2 Pars. 
Cont 254, 255. 
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Case ITo. 7,956. 

In re KYLBR. 

[2 Ben. 414; i 2 N. B. R. 649.] 

District Court, S. D. New York. May, 1868. 

Bakkbuptct— ExAJiiyATiON op Non-Resident 
Creditoh— Witness' Fees. 

1. Where a creditor, who resided in Boston, had 
proved his debt in the proceedings, and an order 
was made that he appear before the register and 
be examined toudiing his debt, and a motion was 
made to attach him tor not appearing in obedience 
to the order: Hdd, that the creditor, having prov- 
ed his debt, was subject to the jurisdiction of the 
court, without regard to his place of residence. 

[Cited in Re Sabin, Case No. 12,195; Re 
Pease, 29 Fed. 595.] 

2. In case of his disobedience, the court could 
strike out his claim. 



1 [Reported by Robert D. Benedict, Esq., and 
here roprmted by permission.] 



3. He was not entitied to witness' fees for at- 
tendance under the order in question. 

4. If he could not personally attend, to be exam- 
ined in this district, without hardship, tiie court 
would provide' for his being examined before a 
register in the district of his residence. 

[In the matter of jMorris Kyler, a bankrupt.] 
In this case, on petition of the assignee, 
stating that James Houghton, Jr., had made 
proof of debt herein, according to form 22 of 
the general orders in bankruptcy, and that 
the assignee had reason to believe that the 
debt so proved was founded in illegality, and 
was not entitled to be proved, or to par- 
ticipate in any dividend herein, the court 
made an order, pursuant to section 22 of the 
bankruptcy act [of 1867 (14 Stat 527)], re- 
ferring the matter to the register in charge, 
aod requiring the creditor to appear before 
the register and be examined touching his al- 
leged debt. Service of the order was made, 
but said Houghton did not appear before the 
register. Thereupon, counsel for the assignee 
moved the court for an order rejecting and 
disallowing the debt, and also requiring the 
alleged creditor to show cause why he should 
not be punished for contempt, in not appear- 
ing and submitting to examination, as re- 
quired by the order of the court 

It was objected, by counsel for the creditor, 
that he was not bound to attend before the 
register, first, because he resided in Boston, 
and out of the district, and was, therefore, 
not subject to the jurisdiction of the court; 
and. second, because he could not be compel- 
led to attend until his fees as a witness were 
first paid, which, it wa^ alleged, had not been 
done. 

Cotterill Bros., for assignee. 
A. L. Sanger, for creditor. 

BLATOHFORD, District Judge. I hold, 
first, that this creditor, having proved his 
debt in the proceedings, became subject to 
the jurisdiction of the court, without regard 
to his place of residence, and was bound 
to obey all the orders of the court touching 
bis alleged debt; second, that the court can, 
in case. of Ms disobedience of its orders, de- 
prive him of all the benefits of the bank- 
ruptcy act. given to creditors, and can reject 
and expunge his claims; third, that he is 
not entitied to witness* fees for attendance, 
in analogy to the fact that a bankrupt, order- 
ed to be examhied under section 26, is not 
entitled to fees, as a witness— the language of 
section 22, in regard to the examination of 
the bankrupt and of a creditor, and the lan- 
guage of section 26, in regard to the examina- 
tion of the bankrupt, being substantially 
identical; and, fourth, that, in case it shall be 
made to appear that any creditor, whose debt 
is contested, can not personally attend to be 
examined in the district where the proceedings 
are pending, without hardship to him, owing 
to the distance of his residence, or other sim- 
ilar reason, the court will provide, by order, 



KYNOCH (Case No. 7,958) 



[14 Fed. Cas. page 888] 



for the taking of his examination before a 
register of the disti-ict in which he resides. 

[The circuit court subsequently dismissed an 
appeal, because not taken in time, by certain 
creditors whose claims had been disallowed by 
the district court. Case No. 7,957.] 



Case K"o. 7,957. 

In re KYLBR. 
[6 Blatcbf. 514; 1 3 N. B. R. 46 (Quarto, 11).] 
Circuit Court, S. D. New York. July 13, 1869. 

Appeals — TurE op Takiso — Bankruptcy — Ap- 
peal IX Br Cheditok. 

Where an appeal, purporting to be taken to this 
court, under the 8th section of the bankruptcy 
act of March 2, 1867 (14 Stat. 520), by a sup- 
posed creditor, whose claim is rejected, from the 
decision of the district court, is not claimed, nor 
any notice of it given to the clerk of the district 
court, and to the assignee, within ten days after 
the entry of the decision appealed from, this court 
will dismiss tlie appeal. 

[Cited in Judson v. Courier Co., 25 Fed. 709.] 

Tills was a motion to dismiss appeals taken 
to this court from a decision made by the 
district court on the 8th of May, 1869, reject- 
ing and expunging from the proceedings 
herein certain debts, and the proofs thereof. 
[See Case No. 7,956.] 

Adolph S. Sanger, for creditors. 
Cotterill Bros., for assignee. 

BLATCHFORD, District Judge. The evi- 
dence of the decision of the disti'ict court is 
an order made by that court, on the 8th of 
May, 1869, and filed in that court on that 
day, rejecting and expunging such debts and 
proofs. The appeals were claimed, and no- 
tices given thereof to the clerk of the district 
court, and to the assignee, as prescribed in 
the 8th section of the act, by notices, each 
of which states that the appeal claimed is 
an appeal "from the decision of the judge 
of the district court aforesaid, made on the 
Sth day of May, 1869, refusing to allow the 
claim" of the appellant. These are the only 
appeals wdiich appear to have been claimed, 
and the only notices which appear to have 
been given of any appeals. The Sth section of 
the act provides, that where a supposed cred- 
itor, whose claim is rejected, appeals from the 
decision of the district coin-t to the circuit 
court of the same district, the appeal shall 
not be allowed, unless it is claimed, and 
notice thereof given to the clerk of the dis- 
trict court and to the assignee, within ten 
days after the entry of the decision appealed 
from. In the present case, no appeal from 
such decision of the district court was 
claimed, nor was any notice of any such ap- 
peal given within ten days after the 8th of 
May, 1869. 

The point taken on the part of the appel- 
lants, that, because the order of the district 

1 [Reported by Hon. Samuel Blatcbf ord. Dis- 
trict Judge, and here reprinted by permission.] 



court, entered on the Sth of May, 1809, 
awarded to the assignee costs to be taxed, 
to be paid by the creditors whose debts were 
rejected, and ordered that the assignee re- 
cover judgment against them therefor, and 
have execution against them therefor, it 
was not an order from which an appeal could 
be talcen, and that an appeal could be taken 
only from a decree to be entered, after the 
taxation of the costs, embodying the deci- 
sion rejecting the claims and judgment for 
a sum certain, as taxed costs, only goes to 
show that the alleged creditors, in appealing 
from the decision, as a decision made on the 
Sth of May, 1869, appeared prematurely. 
As the appeals from the decision actually 
appealed from were not claimed and noticed 
within ten days after the entry of such de- 
cision, they must be dismissed. 



Case M"o. 7,958. 

KYNOCH v. The S. C. IVES. 

[Newb. 205.] i 

District Court, N. D. Ohio. Nov., 1856. 

Admiralty Jcp.isdictios — Exegutoiiy Coxtkacts 
— Equitable Title wituoct Possess] ox — Gex- 

I EKAL jDRISniCTIOJT TO AlJMIXISTEU RELIEF. 

1. Tlie contract in this case is an executo- 
ry contract for the purchase of a vessel; con- 
veying no legal title to the libelant, but simply 
investing him with an equitable interest. The 
court of admiralty will not hold an equitable 
title sufficient to justify its interposition against 
the legal title to obtain possession, although it 
may sometimes deem such an equitable interest 
sufficient to restrain it from interference from 
an existing possession under it. 

[Cited in The Amelia, 23 Fed. 406.] 

2. Where one has a mere equitable title with- 
out having possession under it, held, that ad- 
miralty had no jurisdiction to sustain a libel for 
possession. 

[Cited in Hill v. The Amelia, Case No. 6.487; 
The C. C. Trowbridge, 14 Fed. 876; AVen- 
berg V. Cargo of Mineral Phosphate, 15 Fed. 
287.] 

3. Courts of admiralty have no general juris- 
diction to administer relief as courts of equity. 
They cannot entertain a libel for specific per- 
formance, to correct a mistake, to give relief 
against fraud, &c, Andrews v. Esses Fire & 
Marine Ins. Co. [Case No. 374]. 

[Cited in Deely v. The Ernest & Alice. Case 
No. 3,735; Wenberg v. Cargo of Iklineral 
Phosnhate, 15 Fed. 288; Paterson v. Da- 
kin, 31 Fed. 684.] 

4. The jurisdiction of the district court of 
the United States, under the ninth section of the 
judiciary act of 1789 [1 Stat. 76], embraces all 
cases of a maritime nature, whether they be par- 
ticularly of admiralty cognizance or not. They 
are not embarrassed by the restraining acts of 
Richard II. and Henry IV., but are governed 
by the principles of maritime law recognized in 
maritime nations of continental Europe. 

5. The twenty-second rule in admiralty, pre- 
scribing the mode of procedure in petitory and 
possessory suits requires a joint proceeding in 
rem, and in personam. 

[Cited in Atkins v. Fibre Disintegrating Co., 
Case No. 600.] 



1 [Reported by John S. Newberry, Esq.] 
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6. To allow a libel in sach a case to be amend- 
ed so as to proceed for damages in personam, 
would be inconsistent with tbe established rules 
of admiralty practice. 

[Cited in The Monte A., 12 Fed. 338.] 

Tne libel was filed August 6th, 1856, and - 
sets forth that on the 9th day of May, 1856, 
the claimant, Wm. C. Neilson, being the 
owner of the propeller S. C. Ives (then called 
the Dick Tinto), entered into a contract for 
the sale to the libelant, of one-half of said 
propeller, her steam pump, submarine ar- 
mors, &c., of which contract the following is 
a copy: "This agreement made this 9th day 
of May, 1856, by and between William 0- 
Neilson of the city of Cleveland, in the coun- 
ty of Cuyahoga, and state of Ohio, of the 
first part, and John Kynoch, of the city of 
Buffalo, county of Erie, and state of New 
York, of the second part, witnesseth: That 
the said party of the first part hereby agrees 
to sell and convey to the said party of the 
second part, or to any other person whom 
the said Kynoch may designate, on or before 
the first day of July, 1856, one undivided half 
of the steam propeller Dick Tinto, as by en- 
rollment number thirty-eight, of the district 
of Cuyahoga, at Cleveland aforesaid; the 
said propeller to be fully fitted and in order 
for wrecking, having on board all the appur- 
tenances, consisting of boats, anchors and 
chains, lines, tools and such other small ar- 
ticles as are usually required by a boat in 
the wrecking business, and her condition as 
such to be approved by Jonathan Austin, ma- 
rine inspector at said city of Buffalo, and 
such undivided half to be delivered at Buffa- 
lo aforesaid; also, one undivided half of the 
Woi-thington steam pump, now owned by the 
party of the first part; also, one undivided 
half of two submarine armors, -with pumps, 
hose, lines and everything appertaining 
thereto; also, one undivided half of seven 
heavy screws used for wrecking; in consid- 
eration of which agreement to sell and con- 
vey, the said party of the second part here- 
by agrees to pay to the said party of the 
first part the sum of seven thousand and six 
himdred dollars, in manner following, that is 
to say: One thousand dollars on or before 
the fii-st day of July, 1856, two hundred and 
fifty dollars on the first day of September, 
1856, two hundred and fifty dollars on the 
first day of December, 1856, two thousand 
and one hundred dollars on the fii"st day of 
July, 1857, two thousand dollars on the first 
day of July, 1858, and two thousand dollars 
on the first day of July, 1859, with interest 
on the said sums to be paid on the first days 
of July, 1857, 1858, and 1859, at the rate of 
six per cent, per annum from and after the 
first day of July, 1856, until the said pay- 
ments are made. In witness whereof we 
have hereunto set our hands the day and 
year first above written. (Signed) Wm. C. 
Neilson. John Kynoch. In presence of 
Benj. H. Austin, Jr." Annexed to this con- 
tract was a guaranty by Neilson as to the 
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net earnings of Kynoch's moiety. The libel 
farther alleged that as a part of the consid- 
eration of said contract, it was agreed that 
Kynoch should have the sole charge and 
management of the propeller, and that she 
should be employed in the business of wreck- 
ing: that the propeller had been fitted out 
according to the contract, payment tendered 
by the libelant, and possession and a convey- 
ance of a moiety demanded, but that said 
Neilson refused to make any conveyance or 
give possession, declaring it to be his inten- 
tion to send the propeller on a voyage to. the 
St. Clair river, beyond the reach of libelant. 
The libel, therefore, prayed process against 
the propeller, and a decree for the posses- 
sion, offering to give bonds pendente lite for 
her safe return to abide the decree, and also 
for a monition to Neilson to show cause why 
he should not be required to perform, all and 
singular, the undeitakings to his agreement. 
To this libel, exceptions to the jurisdiction 
of the comrt were filed by Willey & Gary, 
proctors for claimants, on a preliminary 
hearing of which the court refused to grant 
possession to the libelant, but ordered pos- 
session to be redelivered to the claimant 
Neilson, on his entering into the usual stipu- 
lation, with sureties, &e. 

Willey & Gary, in support of the excep- 
tions, insisting, on the final hearing: 

I. That the agreement upon which the libel 
proceeded was not a maritime contract in 
contemplation of admiralty. 1 Conk. Adm. 
9; De Lovio v. Boit [Case No. 3.776]. 

II. That the agreement was executory. 
Story, Cont § 18; Story, Sales, § 296; 2 
Kent, Comm. § 496. 

m. That the court in admiralty will not 
take cognizance of contracts preliminary to 
maritime contracts, or entertain a proceed- 
ing for the specific performance of execu- 
tory contracts, or dispossess a party holding 
the legal title on the application of a party 
representing a mere equitable title. The 
Pitt, 1 Hagg. Adm. 240; 4 Hagg. Adm. 277; 
The New Draper, 4 G. Bob. Adm. 287; 5 C. 
Rob. Adm. 161; Curt Adm. Dig. 17; Davis 
V. Child [Case No. 3,628]; Montgomery v. 
Wharton [Id. 9,737]; [Montgomery v. Hen- 
ly] 1 Dall. [1 tr. S.] 49; The Tribime [Case 
No. 14,171]; The Crusader [Id. 3,456]; An- 
drews V. Essex Fire & Marine Ins. Co. [Id. 
374]; 1 Kent, Comm. 370; Alberti v. The 
Virginia [Case No. 141]; The Fairplay [Id. 
4,0153; The Perseverance [Id. 11,017]; Dean 
V. Bates [Id. 3,704], 

IV. That the couit will not allow a libel 
to be so amended as to engraft a proceeding 
in personam upon a proceeding in rem, and 
that it would be irregular to combine them. 
. 2 Conk. Adm. 613; The Orleans, 11 Pet. [36 
XI. S.] 175. 

S. B. & F. J. Prentiss and Austin, of Buffa- 
lo, for libelant, cited 2 Kent, Comm. §§ 468. 
477, 492; 13 Eng. Com. Law, 199; Chit. 
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Cont. 374, 375, and note; Barrett v. God- 
dard [Case No. 1,046]; 2 BL Comm. 448; 
Tlie Tribune [supra] ; and reviewed tlie cases 
cited for claimant, 

WILLSON, District Judge. The Hbel In 
this case, partalxes much of the character of 
a bill in chancery, -which seeks to enforce 
the specific performance of a contract, for 
the purchase of property. It also seeks the 
further object of obtaining, for the libelant, 
the possession and control of the propeller 
S. O. Ives. 

The only question in the case, is, has this 
court jurisdiction of the subject matter of 
the suit? As a preliminary inquiry, it is 
proper to examine and determine the effect 
of the contract referred to in the libel, upon 
the title to the moiety of the vessel claimed 
to be purchased; or in other words, to de- 
tennine the question whether Kynoch ob- 
tained by the contract, a legal, or only an eq- 
uitable title to the property. This depends 
upon the character the law gives to the agree- 
ment itself. If it is an executed contract, 
then the legal title passed by the instrument 
to Kynoeh; if it is an executory contract, 
then only an equitable title passed. The 
law declares that "a conti-act is executed 
when nothing remains to be done by ei- 
ther party, and when the transaction is com- 
pleted the moment the agreement is made. 
An executory contract is an agreement to 
do some future act." Story, Cont. § lb. 
"If anything remains to be done, as between 
the seller and buyer, before the goods are 
to be delivered, a present right of proper- 
ty does not attach to the buyer." 2 Kent, 
Comm. 495. This is a well established prin- 
ciple in the doeti-ine of sales. We must 
look, then, to the contract itself, to learn the 
intention of the parties, and to determine its 
legal effect as to the passing of title to the 
property in presenti. 

In the contract it is stipulated in these 
terms: "That the said party of the first part 
(Neilson) hereby agrees to sell and convey to 
the party of the second part (Kynoeh), or to 
any other person whom the said Kynoeh may 
designate, on or before the first day of July, 
1856, one undivided half of the steam propel- 
ler 'Dick Tinto,' &c., the said propeller to be 
fully fitted and in order for wrecking, having 
on board all the appurtenances, consisting of 
boats, anchors, chains, &c., and such other 
small articles as are usually required by a 
boat in the wrecking business, and her con- 
dition as such to be approved by Jonathan 
Austin, marine inspector," &c. There are 
two distinct features in this agreement 
which give it the unmistakable stamp of an 
exeeutoiy contract. One is, the provision for 
the subsequent act of Austin in giving his 
approval of the requisite condition of the 
vessel; and the other, the palpable intention 
of the parties that the legal title should re- 
main in Neilson until Kynoeh should desig- 
nate whether it should be conveyed to him- 



self or to some other person. Suppose Neil- 
son failed to equip the vessel, and the conse- 
quent disapproval of Austin of her condition 
followed; could it be claimed that Kynoeh, 
on the first of July, would be obliged to re- 
ceive the bill of sale and be bound for the 
payment of the purchase money? Certainly 
not. Such a proposition would be as absurd 
as the hypothesis that Neilson could, after 
the execution of the contract, convey the le- 
gal title to a thU'd person when that title was 
in Kynoeh. In the interpretation of written 
contracts, the courts are bound to ascertain 
and declare the intention of the parties ta 
them. Now, I apprehend, that by the w'ell 
settled i-ules of the construction of written 
instruments, the purchase of the vessel here 
by Kynoeh was contingent. If tlie propeller 
should be fitted out by Neilson suitable for 
wrecking by the first of July; and if such 
fitting out and equipment should be approved 
by Austin; and if after such equipment and 
approval, the moiety should be delivered at 
Buffalo, then Kynoeh agreed to purchase and 
pay the consideration named in the contract. 
To perfect the sale and purchase, thest 
things were to be done in the future by Neil- 
son, which if not done discharged the ven- 
dee from the terms of the purchase, and this 
negatives the possibility of legal title in the 
purchaser. I am clear that Kynoeh obtained 
by the agreement only an equitable interest 
in tlie vessel. If the libelant, then, has only 
an equitable title to the property, how stands 
this suit? We have in the record the case 
presented: Fii-st, an equitable owner, not in 
possession, seeking by a proceeding in rem, 
the intei-position of a court of admiralty to 
give conti'ol of the vessel; and second, a de- 
mand upon a court of admiralty to decree 
the specific pertormance of a contract for 
the purchase of vessel property. 

It has long been settled that a court of ad- 
miralty will not hold an equitable title suffi- 
cient to justify its interposition against a le- 
gal title to obtain possession, although it may 
sometimes deem such an equitable interest 
sufficient to restrain it from interference 
with an existing possession under it. The 
province of the admiralty is to cany into ef- 
fect the declarations of the maritime law. 
Titles to ships and vessels depend chiefly up- 
on the maritime law, as recognized and en- 
forced in the common law. It is laid down 
by Godolphin, and also by Brown and in 
Gierke's Praxis, that suits in admiralty touch- 
ing property in ships, are of two kinds; one 
called petitoiT suits, in which the mere title 
to the property is litigated and sought to be 
enforced, independently of any possession 
which has accompanied or sanctioned that ti- 
tle; the other, called possessory suits, which 
seek to restore to the owner the possession, 
of which he bas been unjustly deprived, 
when that possession has followed a legal ti- 
tle, or as it is sometimes phrased, when there 
has been a possession under a claim of title 
with a constat of property. 
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I am aware, that so far as the question of 
jurisdiction is concerned, tMs distinction be- 
tween petitory and possessory suits has nev- 
er ohtained recognition by the courts in this 
countiy. The early decision of Judge Story 
In the case of De l/ovio v, Boit [Case No. 3,- 
776], furnished an authority which has been 
acted upon with confidence by the courts ev- 
er since. And this distinction has lately been 
substantially abolished even in England by 
the 3 & 4 Vict, entitled "An act to improve 
the practice and extend the jurisdiction of 
the high court of admiralty" in England. 
But with all this growing liberality and mod- 
em favor towards the jurisdiction of the 
courts, it has never been held or claimed any- 
where, that in contests between part owners 
of a ship for possession or disputes about ti- 
tle, the admiralty would entertain jurisdic- 
tion to support an equitable title for either 
pui-pose. Possession must follow the legal 
title, and that title lies at the foundation of 
the jurisdiction. It belongs to other tribu- 
nals to establish the legal title, and, when that 
is done, such title brings with it all its inci- 
dents in controversies between part owners 
in courts of admiralty. Upon the first propo- 
sition, therefore, I hold that the libelant, not 
having had possession of the propeller, can- 
not, upon a mere equitable title, come into 
this court and ast possession and control of 
the vessel. In the second place, can the de- 
mand made in this libel for the specific per- 
formance of the contract in question, be en- 
forced in the admiralty? 

Courts of admiralty have no general juris- 
diction to administer relief as courts of eq- 
uity. If a maritime contract is broken, the 
admiralty, concurrent with courts of law, can 
pnly give damages for the breach of it; 
Whereas the chancery may compel the party, 
in some cases, to a specific performance. A 
court of admiralty has no more power to de- 
cree such specific perforrpance, than it has to 
set aside the contract for fraud, or correct a 
mistake, or decree the execution of a trust. 
These are matters properly subject to the 
cognizance of courts of equity and not of the 
admii-alty. Both courts have their origin in 
the polity of the civil law. From the time 
the Bhodian Code was incorporated into the 
Pandects, the maritime law has ever been 
declared in written ordinances and codes of 
maritime regulations. The admiralty courts 
had no power to modify or change them; On 
the contrary the praetors of Rome exercised 
jurisdiction in eases where there was no writ- 
ten law to govern them, and granted relief 
where, by the enforcement of the written 
law, equity and good conscience would be 
perverted. In the Pandects it is said: "Jus 
autem civil, est, quod ex legibus, plebiscitis, 
senatus consultis, decretis principium, aucto- 
ritate prudentium venit. Jus praetorium est, 
quod praetores introduxerunt, adjuvandi, vel 
supplendi, vel corrigendi juris civilis propter 
utilitatem publicam; quod et honorium dici- 
ter, ad honorem pretorum sic nominatum." 
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Such departure from written ordinances and 
codes of maritime regulations was never 
Imown in courts of admiralty, although, as 
to form, their course of proceeding has al- 
ways been in accordance with the Roman 
law.. 

But the decisions of our own courts are de- 
cisive of the question. In the case of An- 
drews V. Essex Fire & Marine Ins. Co. [Case 
No. 374], Mr. Justice Story broadly declares 
that courts of admiralty cannot entertain a 
libel for specific performance, or to correct 
a mistake, or to grant relief against fraud. 
Courts of admiralty, he says, "have jurisdic- 
tion over maritime contracts when executed^ 
but not over those leading to the execution 
of maritime contracts. If there were a con- 
tract to build a ship, or to sign a shipping 
paper, or to execute a bottomry bond, and 
the party refused to perform it, the admiral- 
ty cannot take jurisdiction and enforce its- 
performance. But if the contract be mari- 
time and executed, the jurisdiction attaches;, 
and the admiralty may then administer re- 
lief upon it according to equity and good con- 
science. The law looks to the proximate, 
and not to the remote cause, as the source- 
of jurisdiction, and deals with it only when 
it has assumed its final shape as a maritimfr 
contract. Such being the rules of law gov- 
erning the admiralty jurisdiction of this 
court, it follows that we have not cognizance- 
of the subject matter of this suit in a pro- 
ceeding in rem. But it was claimed by the- 
counsel for the libelant, in the argument, 
that the contract of purchase being maritime, 
the case should be retained and proceeded, 
with in personam upon the question of dam- 
ages for a breach of the contract. It is, 
perhaps, unnecessary to determine whether 
this contract is, in its nature, maritime or 
not 

There has been some diversity and con- 
flict of opinion as to the import and meaning 
of the word maritime as expressed in the- 
clause of the constitution and in the judi- 
ciary act, to wit, "all causes of admiralty 
and maritime jurisdiction." By some it has 
been contended that the term maritime thus 
incoi-porated in the constitution and the act 
of eongi-ess, is but an unmeaning expletive, 
inserted merely to round a period, and that 
it should be used and applied synonymous, 
with the term admiralty as underetood in 
England. By others (and I apprehend with 
greater weight of authority) it has been in- 
sisted that the term so used, has a substan- 
tive meaning, and thereby conferred upon 
the federal courts a more enlarged and ex- 
tended jurisdiction than was conceded by the- 
common law judges to the high court of ad- 
miralty in England. Under our constitution 
we are not subject to the necessity of follow- 
ing the fluctuating line which divided the ju- 
risdiction of the courts of law and of the ad- 
miralty in Great Britain during the days of 
Lord Coke, and for a long period after his 
time. We look to the powers conferred in 
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the commissions from the crown upon the 
judges of the vice admiralty courts in this 
<;ountry under the colonial system, and the 
consequent extent of jurisdiction exercised 
by those courts, and the state admiralty 
<;ourts under the Confederation, to ascertain 
the true meaning of the words used in the 
constitution, giving to the federal courts "all 
causes of admiralty and maritime jurisdic- 
tion." The conclusions arrived at by every 
intelligent jurist, will be those declared by 
Sir. Justice Wasliington in the case of Davis 
V. The Seneca [Case No. 3,651], viz. : that the 
judicial power of the United States under 
the constitution, and the jurisdiction of the 
district courts under the 9th section of the 
judiciaiy act of 1789, embrace all cases of a 
maritime nature, whether they be particu- 
larly of admiralty cognizance or not; and, 
that this jurisdiction, and the law regulating 
its exercise, are to be sought for in the gen- 
eral maritime law of nations, and not con- 
fined to that of England or of any particular 
maritime country. The district courts of the 
United States, sitting as courts of admiralty, 
are not embarrassed by the restraining stat- 
utes of Richard II. and Henry IV., but exer- 
cise a large jurisdiction, and are governed 
by the same principles of maritime law, as 
are recognized by the courts of admiralty in 
the maritime nations of continental Europe. 
I have thus plainly stated my views as to 
the extent of the admiralty jurisdiction of 
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this court, that, from the decision necessarily 
made in the present suit, no misapprehen- 
sion should exist of the purpose of the court 
to exercise that jurisdiction in all cases of 
maritime contracts, when they properly arise. 
The obstacle in the way here is not neces- 
sarily in the character of the contract, but 
in the mode of procedure claimed by counsel. 
The twenty-second rule in admiralty pre- 
scribed by the supreme court of the United 
States, directs the mode of procedure in all 
petitory or possessory suits between part 
owners or adverse proprietors of a ship. It 
declares the process shall be an arrest of the 
vessel and by a monition to the adverse par- 
ty to appear and make answer to the suit. 
The rule requires a joint proceeding in rem 
and in personam. The libel is the founda- 
tion for the action of the court, and it deter- 
mines the character of the decree. It can- 
not be amended to change the form of the 
action any more than a proceeding in the 
common law action of ejectment could be 
changed into an action of trespass. Such, 
however, would be the case if the suit should 
now be allowed to proceed in personam. An 
amended libel seeking damages for a breach 
of the contract would be the virtual institu- 
tion of a new suit, and a novelty in admiral- 
ty practice. 

The exceptions to the jurisdiction of the 
court are sustained, and the libel dismissed 
without prejudice. 
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IvABARBE et al. v. PEORIA, P. & J. R. CO. 

[3 Ban. & A. 180; i 10 Chi. Leg. News, 227.] 

Circuit Court, N. D. Illinois. Dec, 1877. 

PltlXCIPAI^ AND AGEXT — POWEK OF AtTORXET — 

Sale by Phixcipal, of Subject-Matter — Pat- 
ents — Whethek Sale by Owxbu Revokes 

PoWEK OF AtTOKXEV. 

1. The presumption is that a sale of letters 
patent puts an end to powers of attorney relat- 
ing thereto previously executed; but if such a 
power of attorney is allowed to remain outstand- 
ing, and third parties deal with the attorney on 
the supposition that it is still in force, they will 
be protected as against the owner of the pat- 
ent, for, if one trusts an agent, and in conse- 
quence thereof, another suffers, the party con- 
ferring the agency must bear the loss. 

2. A court of equity will look at the real state 
of the ease, and regard that as done which ought 
to be done; so that, if a contract is actually 
made by which the owner of a patent is bound, 
a. court of equity will disregard the form of its 
execution. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



One of the complainants, [Henry D.] Dun- 
bar, having invented an improvement in pis- 
tons and piston-packing for steam engines, 
on August 14th, 1860, obtained letters patent 
[No. 29,576] therefor, and on March 19th, 
1801, conveyed to one Parker Wineman his 
rights in the patent, so far as concerned its 
use upon locomotives on railroads having 
their principal offices in the state of Illinois 
for the full term of the patent, subject to 
a royalty of $25, resented by the inventor, 
for each locomotive upon which Wineman 
should authorize the patented article to be 
used. On the occasion of the first sale of 
the right being made by "Wineman under his 
conveyance, the railroad company to which 
he sold demanded authority to use the im- 
provement under any extension of the pateirit 
which might thereafter be granted to the 
patentee or his assigns. Wineman having 
no right to grant this authority, Dunbar 
joined with him in the execution of the 
license to that company, and to obviate the 
necessity of his so joining in cases of future 
sales, he gave Wineman a power of attor- 
ney, March Sth, 1862, authorizing the latter 
to attach the former's signature to anv 
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agreement he might make In regard to a 
license of the use of the invention under an 
extension of the letters patent, it being un- 
derstood between them, however, that such 
extension should not be contracted for ex- 
cept where specifically required by the rail- 
road companies to whom Wineman might 
effect a sale. On January 7th, 1863, a new 
contract was entered into between them, un- 
der the terms of which Dunbar's royalty was 
reduced from $25 to §10 per locomotive, the 
new agreement embodying a clause specific- 
ally authorizing Wineman to vend the use 
of the patent in Blinois, for the full term of 
the letters originally issued and also for the 
period of any extension thereof which might 
be granted. In May or June, 1SC3, Dunbar 
repurchased of "Wineman all the rights pre- 
viously acquired by the latter, giving him 
notes to the amount of §2000 therefor. Wine- 
man, however, retained possession of the 
power of attorney of March 8th, 1862, which 
had never been placed on record or out 
of Wineman' s control. On September 21st, 
18G3, Dunbar, finding that he could not pay 
his notes as they matured, and being disap- 
pointed as to certain sales in Illinois which 
be had hoped to make, gave Wineman §500 
in money, and full rights on the patents in 
Illinois, free from royalty, for a surrender 
of his indebtedness. 

It appears, though not without denial, that 
at this time a conversation occurred between 
them in reference to a future extension of 
the patent, which resulted in an understand- 
ing that as Wineman continued to hold Dun- 
bar's power of attorney of March 8th, 1SG2, 
he should use it when necessaiT, and the 
right to license the use of the patent after 
the original term had expired need not be 
incorporated in the conveyance of Septem- 
ber 21st, 1863— leaving that right to be exer- 
cised or not as the purchasers might require. 
The right to so license the use of the pat- 
ent for an extended term was not, in terms, 
conferred upon Wineman by the conveyance 
then executed. On September 23d, 1863, 
Dunbar assigned a half interest in the pat- 
ent, and in any extension thereof, to his co- 
complainant [John W.] Labaree. In Jan- 
nary, 1805, Wineman wrote to Dunbar: "I 
have sold to six roads and none of them have 
the extension - * * of course they will 
have to get it from you. * * * From all 
the roads you can realize a good many thou- 
sand dollars, if you get your invention ex- 
tended." On March 2oth, 186T, Wineman 
sold to the defendant, the Peoria, Pekin and 
Jacksonville Railroad Company, the right to 
manufacture, apply and use the invention 
upon all its locomotives and engines of every 
kind, for which the company gave him its 
promissory note for four hundred dollars 
pavable in sixty days. The note provided 
that if paid at maturity, Wineman should ex- 
ecute and deliver to the company a good and 
suificient conveyance of the right to use the 
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patented article on its engines and "all the 
right, title, and interest of the said Parker 
Wineman, in said invention, so far as the 
same is applicable to the uses of said com- 
pany, during the full time of the continu- 
ance of said letters patent and of any ex- 
tension of time which may hereafter be 
made." The note being paid at maturity, 
Wineman returned it to the company, and 
at the same time delivered to the latter a 
license executed in his own name, omitting 
a clause specifically or by implication con- 
ferring upon the company any rights other 
than for the term of the original patent. On 
August 14th, 1874, the term of the original 
letters patent having expired, the complain- 
ants on that day obtained an extension for 
seven years. On March 2d, 1876, Wineman 
executed a paper purporting to convey to all 
railroads, to which he had theretofore issued 
licenses, the rights to use the patented arti- 
cle for the extended term as fully as though 
the extension had been mentioned in the 
original deeds to them. Afterward (the date 
not appearing), Dunbar, by service of notice 
upon Wineman, attempted to revoke the 
power of attorney of March Sth, 1862. In 
this state of the case, the defendant having 
continued to use the Dunbar invention upon 
its locomotives after the original letters pat- 
ent expired, in some cases manufacturing 
and using new pistons after that date, a bill 
was filed for an accounting and for an in- 
junction to restrain the alleged infringement 
of the complainants' rights under the exten- 
sion of August 14th, 1874. No claim was al- 
leged against the defendant for its use of the 
patent during the original term. Tue motion 
for an injunction was not pressed until a 
hearing upon the bill, answer and proofs. 

The defendant relied upon its license from 
Wineman. 



Banning & Banning, for complainants, ar- 
gued that, it being admitted by the defend- 
ant that it was using the improvement in 
pistons for steam engines patented by Dun- 
bar, and had renewed the same on some of 
its locomotives since the expiration of the 
original patent, the only question was wheth- 
er the defendant was authorized, under the 
license from Wineman or its agreements 
with him, to use the patented device during 
the extended term of the patent They in- 
sisted that: 

1. The assignment of September 21st, 1863, 
for the original term of the patent, was the 
only paper in force after its date under 
which Wineman had any right or authority 
to act in reference to the patent, and hence 
that his license to the defendant could only 
cover the original term of the patent, and 
not the extension. If this be true, then any 
renewal of the patented device after the ex- 
piration of the original term was unauthor- 
ized and an infringement of the patent. 
Ourt. Pat. §§ 198-210. 
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2. The power of attorney of Maren iSth, 
1862, was not in force at the time the de- 

• fendant received its license from Wineman, 
Lut had become extinguished by the assign- 
ment of January, 1863, and subsequent 
agreements of that year. 2 BI. Comm. 177; 
Farw. Powers, 23-28, 83; Wheate v. Hall, 
17 Ves. 80; Story, Ag. §§ 486^89; 2 Liv. Ag. 
■306; Sugd. Powers, 54; 4 Kent, Comm. 34G. 

3. But even if such power of attorney con- 
tinued in force, Wineman had never prop- 
erly exercised his authority under it to grant 
a license to the defendant for the extended 
term of the patent. The licenses offered in 
evidence had been signed in his own name, 
and not in Dunbar's name by him as attor- 
ney in fact, and were, therefore, his own 
deeds, and not the deeds of Duubai\ Story, 
Ag. §§ 147-165, and notes; 3 Am. Jur. 6^87. 

4. The defendant had acquired no new 
rights under the confirmatory license of 
March, 1876, because: (1) It paid no new 
«onsideiution for it. (2) It then had full no- 
tice of complainant's rights. (3) It was not 
delivered until after Dunbar had revoked 
the power of attorney. (4) It was merely 
the deed of Wineman and not of Dunbar. 

McCagg, Culver & Butler, for defendant, 
contended that the defendant, in good faith, 
asked for, bought and paid for the right to 
use the patented device on its road, as well 
for the term of the extension of the letters 
patent as for the original term. The main 
question was: Had Wineman authority 
from Dunbar to convey it? They argued 
that: 

1. When Wineman, with the power of at- 
torney in his possession, sold back to Dun- 
bar all his rights in Illinois, perhaps, by 
operation of law, the power of attorney was 
revoked, but when Dunbar reconveyed to 
the former, with renewed privileges, it was 
treated as continuing in force. They there- 
liy gave it new life; it was coupled with an 
interest in Wineman; and Dunbar had no 
power to revoke it without the former's con- 
sent. 

2. But even if it did not continue in force 
as between the parties to it, yet, as to third 
persons dealing with reference to the au- 
thority it purported to confer upon Wine- 
man, while still in his hands, it remained in 
full force and effect Beard v. Kirk, U N, 
H. 397. 

3. Although it is true that the license to 
the defendant was executed in the name of 
Wineman alone, when his authority was to 
use Dunbar's name, yet (1) a court of equity 
will regard that as done which ought to be 
^3one; and (2) Wineman's authority navmg 
been shown to have been coupled with an 
interest, it was properly executed in his own 
name. Story, Ag. § 164, 483. 



DRUMMOND, Circuit Judge. It is rather 
difficult to determine what are the actual 
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facts in this case, upon which the contro- 
versy arises, and I have come to the conclu- 
sion that I will decide it in favor of the de- 
fendant, on the ground that the plaintiffs 
have, by their conduct and action, enabled 
their agent, Wineman, to make a contract 
with the defendant under such circumstan- 
ces that it had the right to assume that he 
was properly representing the patentee. It 
is not easy to reconcile all the various facts 
that appeared in the case, and that are stat- 
ed by the two principal witnesses, Dunbar 
and Wineman, but conceding that the inter- 
est of Wineman in the subject matter of 
the patent was terminated by the repur- 
chase by the patentee, Dunbar, of the right 
to the patent in the state of Illinois, I am 
inclined to think that when he sold again to 
Wineman, it was contemplated by the par- 
ties that the latter should have the same 
right he previously had over the patent in 
the state of Illinois, namely, that he should 
have the right to the use of the patent, dur- 
ing the life of the original patent, and dur- 
ing its extension. I concede the presumption 
is that when the resale of the right in the 
state of Illinois took place, when the right 
was reinvested in Dunbar, it put an end to 
the assignment that had been made to 
Wineman by Dunbar, and also to the power 
of attorney that had been executed, and that 
something beside must take place in order 
to re-clothe Wineman with the right vested 
in him by the power of attorney. It is cer- 
tain that when Dunbar made the last trans- 
fer to him, he did not, by its terms, vest in 
the agent any right which might exist in the 
patentee by virtue of the renewal of the pat- 
ent. But it is stated by Wineman, and I 
am inclined to think the statement is true, 
that when the attention of Dunbar was call- 
ed to the fact that the extension was not 
mentioned in the deed, he spoke of his still 
having the power of attorney. We may as- 
sume, under all the circumstances of the 
ease, that Dunbar knew that the power of 
attorney still remained in the hands of 
Wineman, and although, as a matter of law, 
its power might be spent, still we must visit 
upon Dunbar some of the consequences of 
his allowing it to remain in the hands of 
Wineman. He ought to have taken it up; 
then there would not have been the same 
effect given the testimony that I am bound 
now to give it, in consequence of the power 
being permitted to remain in the possession 
of Wineman. According to the testimony 
of the latter, Dunbar said, in effect: "It is 
possible that the roads will not ask for the 
use of the patented device during the exten- 
sion, and if they do not, then you need not 
grant it to them, but if they do, you have 
the power of attorney and you can use it; 
you can give it to them." This is often re- 
iterated with every variety of phrase and 
form in the testimony of Mr. Wineman, and 
his testimony is rather more distinct and ex- 
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plicit than that of Dunbar's, that he is, be- 
sides a disinterested witness, that is to say, 
he has no direct interest in this controversy as 
Dunbar has. The only thing which appears 
to throw some doubt Upon this statement is 
the letter written by Wineman on the sev- 
enth of January, 1865, in which he says: "I 
have sold to six roads, and none of them 
have the right of extension. The Great 
Western, that you and I both sold to, has it, 
but the six I sold to of course will have to 
get it from you. I think it is a good job; 
from all the roads you can realize a good 
many thousand dollars if you get your in- 
vention extended." 

"If you get your invention extended," so 
that it is clear that at that time the writer 
of the letter did not suppose, or he assumed, 
that it had not been extended; that was a 
-contingency which might or might not hap- 
pen. In one reading of this communication, 
and .in one view of it, it would seem to be 
inconsistent with the position which Wine- 
man no\v maintains, that he had author- 
ity, as he had by his original power of at- 
torney, to make grants including the exten- 
sion. 

But, in another aspect, and read in an- 
other light, it is possible that it can be rec- 
onciled with the other view, and in consid- 
■eration of all the testimony bearing upon 
the case, and of this particularly, that if a 
man trusts an agent and in consequence of 
the trust another person sufCers, the party 
■conferring the agency must bear the loss— 
the party who has been the means of giving 
the authority must sufEer rather than the 
other. And again, there is some little sig- 
nificance, I think, in the fact that at a sub- 
sequent time Dunbar did revoke, in a formal 
way, the power of attorney. I do not lay 
much stress upon the confirmatory state- 
Tnent made on the second of March, 1876, be- 
•cause I assume that it was a contract made 
T>y the agent with the defendant that there 
was to be included, when the money was 
paid, and it, was so understood, the right of 
the extension as well as the right of the 
•original patent I dismiss as not worthy of 
-any very serious considemtion, the question 
whether or not Wineman signed the papers 
In proper form or executed them in a par- 
ticular way. I do not think it is material, 
when we look at it as a matter of pure equi- 
ty, whether he signed it as Wineman, or 
Dunbar by Wineman. A court of equity 
will look at the real state of the case, and 
«o regarding it, will consider that as done 
which ought to be done. So that if a con- 
tract was actually made by which Dunbar 
was bound, and the extension of the patent 
was intended to be conveyed, a court of 
•equity will treat it as done to carry out the 
purpose of the parties. 

It is a question by no means free from 
•difficulty, but on the whole, I think I shall 
have to dismiss the bill. Decree accord- 
-Jn.^ly. 
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DA BAW et al. v. HAWKINS et al. 

[1 Ban. & A. 428; i 6 O. G. 724.] 

Circuit Court, D. New Jersey, Sept., 1874. 

Patents — Reissue Improperlt Granted — Va- 

EIANCE FltOM ORIGrNAL— DeTEKMINATIOX BT 

THE Court— MiTUE Machine— Noveltt. 

1. In a suit for the infringement of a reissued 
patent, upon an allegation of the answer that 
the reissue was improperly granted, the court 
will determine only, and as a matter of construc- 
tion, from inspection of the specifications, claims 
and drawings of the original and reissue pat- 
ents, whether the reissue is for the same mven- 
tion as that described in the original patent. 

2. The reissued pateni, granted to George 
W. La Baw, May 18, 1869, for improvement 
in mitre machines, held not to be void for repug- 
nancy between the invention therein described, 
and that described in the original letters patent. 

3. Evidence upon the question of novelty, of 
which notice was not given in the answer, will 
not, when taken under complainant's objection, 
be considered by the court as bearing upon the 
question whether the patentee was the first in- 
ventor; such evidence is admissible only for the 
purpose of showing the state of the art at the 
date of the "invention." 

4. Where an inventor has perfected his inven- 
tion and obtained letters patent therefor, ihe pat- 
ent cannot be invalidated by evidence showing 
that crude and unsuccessful experiments were 
made by others preyious to his invention. 

[Cited in Edison Electric Light Co. v. Bea- 
con, etc., Co., 54 Fed. 693.] 

5. The machine for cutting mitres, patented to 
Stephen W. Hall, August 17, 1858, held to in- 
fringe the reissued patent granted to George \V. 
La Baw, May 18, 1869, for improvement in mi- 
tre madiines. 

6. The reissued patent, granted May 18, 1869, 
to George W. La Baw, for improvement m mi- 
tre machines, held valid. 

[This was a bill in equity by George W. La 
Baw and others against William Hawkins 
and others for the alleged infringement of re- 
issued patent No. 3,445.] 

Edward L. Dobbins, for complainants. 

Bunyon & Leonard, for defendants. 

-NIXON, District Judge. This is a,, suit for 
alleged infringement of letters patent, No. 
3,445 for "improvement in mitre machines," 
reissued to George W. La Baw, May 18, 1869, 
and extended by the commissioner of patents 
for seven years from May 29, 1S69. The de- 
fendants filed a joint and several answer; 
alleging, among other things, that the sm-- 
render made by the complainant, of his orig- 
inal patent, was not for a good and sufficient 
cause, and that the reissue was for a different 
invention; denying the infringement, and set- 
ting up prior public use. They admit that 
they have constructed and sold mitre ma- 
chines, containing knives or cutters in com- 
bination with mechanism for operating tue 
same for cutting miti'es, under the authority 
of letters patent granted to one Stephen AV. 
Hall, August 17, 1858, but deny that the said 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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Hall maehme infringes upon the invention 
described in the bill of complaint 

The main issues presented, are: 1. Whether 
the reissue to La Baw is for the same inven- 
tion, specified and described in the original 
patent? 2. Whether the La Baw patent is 
void, because of prior public use of the in- 
vention? 3. Whether the Hall patent is an 
infringement of the complainants'? 

1. The action is founded upon the reissued 
lettei-s patent. If an invention is therein de- 
scribed, different from the one specified in the 
original patent, the reissue is void, and the 
suit must fail. The only right that an in- 
ventor has to suiTender his patent, and obtain 
a reissue, is found in the fifty-third section of 
the act of July 8, 1870 (16 Stat. 206), which 
was substantially copied from the thirteenth 
section of the act of July 4, 1836 (5 Stat. 122), 
in force when the surrender was made, and 
the reissue, under consideration, was obtain- 
ed. The commissioner of patents is only au- 
thorized to grant a reissue for the same inven- 
tion, where the original patent was inopera- 
tive or invalid by reason of a defective or 
insufficient specification, or by reason of the 
patentee claiming as his own invention or 
discovery, more than he had a right to claim 
as new, and where the error has arisen by 
inadvertence, accident or mistake, and with- 
out any fraudulent or deceptive intention. 

I talte no notice of the denial in the de- 
fendants' answer, that the letters patent were 
surrendered for good and lawful cause, or 
that they were inoperative or invalid, or de- 
ficient or insufficient in any respect, because 
that question is not open for examination 
here. Since the case of Seymour v. Osborne, 
11 Wall. [78 U. S.] 516, it seems to be settled 
that neither reissued nor extended patents can 
be abrogated by an infringer, in a suit against 
him for an infringement, upon the ground 
that the letters patent were procm-ed by 
fi-aud in prosecuting the application for the 
same before the commissioner, and that the 
act of the commissioner, in accepting a sur- 
render and granting a reissue, is final and 
conclusive, and not re-examinable in a suit 
in the circuit court, unless it is apparent, 
upon the face of the patent, that he has ex- 
ceeded his authority, or that there is such a 
repugnancy between the old and the new pat- 
ent, that it must be held as matter of legal 
consti-uction, that the new patent is not for 
the same invention as that embraced and se- 
cured in the original patent. 

In all cases of reissue and extension, the 
presumption is, that the commissioner has 
not exceeded his authority, but has reissued 
and extended the same invention. The bur- 
den of proof, is, therefore, on the defendants, 
to show that he has exceeded his authority, 
and to point out where the repugnancy and 
difference, between the two, exist. 

The patentee has a right to change his 
modes of expressing his specifications or 
claims— restricting or enlarging them, so as, 
more fully, to effectuate his intention. Varia- 
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tlons in this respect do not malje the two pat- 
ents different. The precise object of the stat- 
ute is to authorize such amendments. What 
he is not allowed to do, is to interpolate into 
the reissue, new features and devices, which 
were not suggested or substantially indicated 
in the original specifications, drawings, mod- 
els, or claims. 

What evidence have the defendants offered, 
to prove that the reissue was for an inven- 
tion different from the one described in the 
original patent? I have looked through their 
record, and the brief of their counsel, and do 
not find a syllable on the subject Their two 
expei-ts, Beadle and Ci-awford, are not asked 
for their opinion, although they were exam- 
ined after the complainants' expert Edward 
JE. Quimley, had testified (Complts. Record, 
p. 28): "I have examined them" (i. e. the 
original, and reissued lettei-s patent to La 
Baw), "and there is notliing contained in the 
reissue which is not set forth in the original. 
The claim, in the original patent, was as 
broad as language could make it In the re- 
issue, the claims are narrowed down to the 
specific construction of the devices exhibited 
in the invention." 

Under this state of the proof, it was hardly 
necessary for the court to look into the specifi- 
cations and claims, described in the original 
and reissued letters patent, to ascertain 
whether any difference appeared upon the 
face of the papei-s. But such an inspection 
has been made, and the result of the com- 
parison of the two instruments, is, that tne 
first objection of the defendants is not sus- 
tained. See Carew v. Boston Elastic Fabric 
Co. [Case No. 2,397]. 

2. Is the La Baw patent void, because of tlie 
prior public use of the invention? The de- 
fendants, in their amended answer, set up, 
(1) That the invention of the complainant was 
anticipated by the letters patent granted and 
issued to one Charles B. Fitch of Galena, 
Illinois, on the 14th of June, 1853; (2) that 
the same had been previously invented and 
discovered by one E. M. Hendriekson of 
Brooklyn, New York, as early as the year 
1850; (3) that it had been combined, invent- 
ed, and used by Charles W. Jenks of Provi- 
dence, Khode Island, in the year 1852; and 
(4) that it was on public exhibition, at tJie 
fair of the American Institute, in the city of 
New York, in 1847, and was in public use 
in Poughkeepsie, New York, by one John A. 
Montgomery, in the same year. 

No other notice was given in the answer; 
but, on the examination before the master, 
the defendants offered Hugh W. Beadle, J. J. 
Jenks, and W. H. Kirk, to prove the pre- 
vious invention, knowledge, and use of the 
thing patented. The counsel for complainants 
objected to their giving testimony in the mat- 
ter, because then- names and residences had 
not been disclosed in the answer. Their ex- 
amination was taken, subject to the objec- 
tion, and the complainant, at the hearing, 
moved to strike from the record all their evi- 
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dence touching prior knowledge or use. The 
motion was resisted by the counsel of the de- 
fendants, on the ground that these witnesses 
were offered to prove the state of the art, and 
that their testimony was relevant for that 
purpose, if not to show prior knowledge and 
public use of the complainants' invention. 

Whatever weight ought to be given to their 
evidence— viewing them in the light of ex- 
perts, attempting to exhibit the state of the 
art, at the time of the alleged invention of 
the complainant, Xa Baw— I have no hesita- 
tion in refusing to consider it, now, while 
inquiring whether the complainants' patent 
is void because of the prior knowledge and 
the public use of the invention. The statute 
is explicit on this subject, and leaves no dis- 
cretion in the court. The sixty-first section 
of the act of .Tuly 8, 1870, provides that: "In 
notices as to proof of previous invention, 
knowledge, or use of the thing patented, the 
defendant shall state the names of patentees 
and tlie dates of their patents, and when 
granted, and the names and residences of 
the persons alleged to have invented, or to 
have had the prior knowledge of the thing 
patented, and where and by whom it had 
been used. « * * j^^ ^q uj-q defences 
may be pleaded in any suit in equity for re- 
lief against an alleged Infringement, and 
proofs of the same may be- given upon like 
notice in the answer of the defendant, and 
with the like effect." IG Stat. 208. 

Without pai-ticularly adverting to the con- 
stniction given to this section by Judge Shep- 
ley, in Roberts v. Buck [Case No. 11,897] ; by 
Judge Woodruff, in Collender v. Griffith [Id. 
3000J; by Judge Blatchford, in Decker v. 
Grote [Id. 3,72G]; and by Judge Lowell, in 
Richardson v. Lockwood [Id. 11,787],— it is 
sufficient, for my present inquiry, to know 
that the supreme court, in Railroad Co. v. 
Dubois, 12 Wall. [79 U. S.] 47, held, that the 
novelty of a patented invention cannot be 
assailed by ^ any other evidence than that of 
which the plaintiff has received notice, and 
that the state of the art, at the time of the 
alleged invention, though proper to be con- 
sidered by the court in construing the patent, 
in the absence of notice, has no legitimate 
bearing upon the question whether the pat- 
entee was the first inventor. 

Restricting, then, the evidence, to that of 
which notice was given, has anything been 
exhibited, tliat impeaches the novelty of the 
complainants' invention? The defendants 
first offered the patent granted to Charles B. 
Fitch, June 14, 1853, for *'an improvement 
in the mode of cutting tenons," and which 
antedates the original patent of the complain- 
ants, more than one year. It is fair to as- 
sume that -this was fully considered by the 
commissioner of patents; (1) when the La 
Baw patent was first issued; (2) when it was 
reissued; and (3) when it was extended. 
This makes a strong prima facie case for 
tlie complainants, and will require very satis- 
factoi'y evidence of identity, to rebut the pre- 
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sumption, that the two machines are sub- 
stantially different in their construction or 
mode of operation. Tliej'' were designed, in- 
deed, for different purposes— the one for cut- 
ting tenons, and the other mitres— but, if the 
principle of the machines is the same, the 
dissimilar uses for which they were con- 
structed are not material. Both parties have 
made exliibits of a certified copy of the let- 
ters patent to Fitch, the complainants, to 
prove how unlike the invention is to La 
Baw's, and the defendants, to show their 
identity. Each examined one witness— their 
expert, and experts generally differ, except 
in regard to mere formal or immateiial mat- 
ters. Quimley, for the complainants, testi- 
fies that the La Baw invention is a machine 
for cutting mitres, i. e., for severing the ob- 
ject operated upon at" an angle of forty-five 
degrees, and that it has the further peculiari- 
ty of making two mitering cuts, at the same 
time. "If, for example," he says, "it is de- 
sired to divide a strip of moulding ten or 
twelve feet long, into lengths, say of two 
feet, by the use of this machine, the strip 
can be so divided, without waste, and with- 
out al>out one half of the number of opei-a- 
tions which would be necessary if it were 
attempted to cut up the sh-ip by hand; the 
cutting instrument, being what is called a 
V cutter, makes the mitre cut on the opposite 
ends of two pieces at the same time. The 
elements of the machine are (Ij an instru- 
ment for cutting partially across the grain 
of the wood; and (2) a supporting bed, and 
suitable guides for presenting the object oper- 
ated upon in the prdper relation to the cutting 
instrument, to enable it to cut at an angle 
of forty-five degrees, neither of which appear 
in the "Fitch Exhibit." He does not find, in 
the specifications of Fitch, any allusion to a 
machine for cutting mitres; nor does he be- 
lieve that it could, in fact, as constructed, cut 
a miti-e. 

On the other hand, one of the defendants' 
experts, Beadle, and the only one examined 
on the subject, says that he discovei-s, in the 
Fitch machine, a V-shaped cutter capable of 
making a drawing cut. arranged, in some 
respects, similar fa the cutter X of La Baw's, 
in combination with mechanism for operating 
it. He detects in the patent the following 
elements: (1) A bevel cutter capable of de- 
livering a shear cut and can-led by a sliding 
stock; (2) mechanism for applying the neces- 
sary power; (3) a table or bed, provided witli 
stops or holders, for- holding the object oper- 
ated upon. The holders are not shown in the 
drawing, but are referred to on the tenth 
page of the specifications. The only cross 
examination on this point to which he seems 
to have been subjected, were questions 27 
and 28 (fol. 97), in one of which he was 
asEed, what invention was described in the 
Fitch patent, and, in the other, whether the 
specifications refen'ed to any devices for cut- 
ting mitres? His replies were, that the in- 
vention related to cutters for tenoning ma- 



LA BAW (Case No. 7,960) 



[14 Fed. Cas. page 898] 



cliines, and that tlie specifications contained 
no statement that the machine was to be 
used for cutting mitres. 

Under this conflict of views, it became nec- 
essary, for the court, by an examination of 
the claims, specifications, and drawings of 
the two patents, to deteiTQine what was claim- 
ed in each, and whether the one anticipated 
the other. Such examination has been care- 
fully made, and, witliout stopping to assign 
the reasons which have led us to the con- 
clusion, we are of the opinion that the La 
Baw" patent was not anticipated by" Fitch, 
and that it is entitled to the character of an 
original and independent invention. 

Less special attention need be given to the 
alleged public use of the invention by Hen- 
drickson, Jenks, and ^Montgomery. In regard 
to Hendrickson, his testimony refers to a 
machine for cutting tin. He was waited upon 
by the solicitor of the complainants', and, at 
first, made an affidavit: "That about mid- 
summer of 1855, he made a machine for cut- 
ting corners in sheets of tin for Evans, Bachus 
& Co., of Brooklyn, New York; that, whilst 
he was tmable to fix the exact date of its 
construction, he was positive it was not be- 
fore the middle of the year 1855, and believed 
it was later In that year; and that said ma- 
chine was not adapted for cutting wood, and 
could not have been used for such a purpose, 
without reconstruction and invention, to adapt 
it therefor." He was subsequently examined 
by the defendants, when he exhibited a model 
of the machine, constructed by him for Bachus 
&, Co., made from memory, and which, quite 
nearly, embraces the prevailing and charac- 
teristic features of the complainants' (La 
Baw's) invention. He there conti-adicts his 
affidavits in a material point, and fixes the 
date for making the original machine in the 
early part of the yeai* 1852. He gives what 
seems to be a satisfactory reason for chan- 
ging the time; to wit, the making of a tin 
pan from materials cut by the machine, and 
-which his Avife presented to her aunt, who 
died, according to the familj' record, on the 
fifth of September, 1852. If he is not mis- 
taken, in the fact that the material for the 
pan was cut by the machine, it is evident 
that it was in operation as early as the sum- 
mer of 1852. 

Several reasons, however, may be alleged, 
why this proof should not be allowed to in- 
validate the complainants' invention. The 
evidence in regard to the time is doubtful 
and contradietoi-y. Sir. Hendrickson was 
quite as positive, in his affidavit, that it could 
not be earlier than the summer of 1855, as 
he was in his testimony, that it could not be 
later than September, 1852.2 Not a vestige 
of the old machine remains, and the model 
exhibited, is the simple reproduction of the 
witness' memoiy, after the lapse of many 
years, constructed, it may be assumed under 
the circumstances, in tlie light and knowl- 
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edge of the complainants' machine, which, 
it was claimed, was anticipated by it. 

But the principal reason is, that it comes 
before the court in the category of aban- 
doned experiments. There is no pretence 
that La Baw ever saw it, or derived any 
knowledge from it. He is the original in- 
ventor, if not the first, so far as the Hen- 
drickson machine is concerned, and it is 
hardly just to inventors, that the prima facie 
case, made by original letters patent, a reis- 
sue, and an extension, should be set aside 
by the naked testimony of a witness, with 
nothing, except a fallible memory, to sup- 
port his statement, that upwards of twenty 
years before he made a machine, closely re- 
sembling the complainants'; and more espe- 
cially, when, not a single person is produced 
who ever saw the machine, and when Sir. 
Humphreyville, the foreman of Bachus & 
Co., for whom it was constructed, testifies 
with great distinctness, that he had charge 
of the factory, from 1849 to 1854, that no 
such machine was ever in the establishment, 
whilst he was there, and could not have been 
exhibited and used, without his knowledge. 

With regard to the machine for cutting pa- 
per, testified to by Charles A. Jenks, it is 
not shown with any degi'ee of certainty, 
that the one exhibited antedates the inven- 
tion of La Baw. The other, used by him in 
1852, or 1853, had no drawing, or shear cut, 
but operated upon a bed with horizontal cut- 
ters, and was, at best, only an experiment, 
which seems to have been soon abandoned. 

And in reference to the mortising ma- 
chine, seen by Mr. Montgomei-y, at one of 
the fairs of the American Institute in New 
York City, before 1847, and, probably, as 
early as 1844, he was then about nineteen 
years of age, and his whole knowledge of 
what he casually saw, rests in his recol- 
lections, without support or corroboration 
from any other source. He says, the ma- 
chine consisted of an auger, surrounded by 
chisels and knives, set at right angles, each 
to the other, and capable of being forced 
down or depressed by a hand lever, the au- 
ger revolving inside of them. These knives 
cut into the corners at right angles, while 
the auger bored out the core and threw out 
the chips, both of the core, and of the cor- 
ners or angles. It was used for mortising 
rectangular holes in wood. No such ma- 
chine was brought forward; and no evi- 
dence adduced, that any such ,were ever in 
use, or are in existence now./ It is hardly 
necessary to refer to authority, to show, 
that where, an original inventor has per- 
fected his improvement, whereby he puts 
the public into the possession of his inven- 
tion, and has obtained his patent, its valid- 
ity is not to be assailed, nor its value de- 
stroyed, as was so well said in Hitchcock v. 
Tremaine [Case No. 6,540], by allowing in- 
fringers and rival inventors to set up crude 
and unsuccessful experiments, as anticipat- 
ing it, in describing which, dim recollections 
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are stimulated, and the consciences of wit- 
nesses strained, in their attempts to clothe 
with living fleslJt, what had always remained 
an inert and useless skeleton. Such cases 
as Ransom v. New York p:d. 11,573], Cahoon 
V. Ring [Id. 2,292], Goodyear v. Day [Id. 
5,569], and White v. Allen [Id. 17,535], ex- 
hibit the well-settled law on this subject. 

3. The last inquiry is, whether the Hall 
patent is an infringement of the complain- 
ants' reissue? The complainants charge the 
defendants with the making and vending to 
others, to be used, a large quantity of mitre 
machines containing the matedal parts of 
I.a Baw's invention, and which directly in- 
fringe the second claim of his reissue. The 
defendants admit the making and sale, but 
deny, that the Hall machine, in any respect, 
infringes upon the complainants* patent. 
Letters patent [No. 21,194] were granted to 
Stephen "W. Hall, for "an improved machine 
for cutting mitres," August 17, 1858. He 
disclaims the use of the knives adjusted at 
right angles and attached to a sliding rest, 
and concedes that such an arrangement is 
substantially described in the La Baw pat- 
ent of June 27, 1854. But he claims: (1) 
The use, in mitre machines, of flanges, and 
a groove in the frame, for the purpose of 
guiding and sustaining the outer and inner 
<!dges of the knives, and preventing them 
from springing; (2) the combination of the 
flanges, frame, grooves, and sliding rest, 
substantially in the manner and for the pur- 
pose set forth. 

The peculiar features of the Hall patent 
are the flanges, and the groove, to guide and 
sustain the angular knives. There seems to 
be nothing in the La Baw machine that is 
so well adapted to this purpose, and accom- 
plishes it, so well. But this will not justify 
thoir use, during the life of the La Baw pat- 
ent, if it shall be necessary, in order to 
make them efficient and valuable, to appro- 
priate any of the devices belonging specific- 
ally to the La Baw invention. 

What is his invention? So far as regai'ds 
the present case, it is sufficient to say, that 
it refers to machines for cutting mitres. He 
has three claims in his reissue, but, the first 
and third have reference to parts of the ma- 
chine, for the violation of which, no issue 
has been raised. The complaint is for in- 
fringing the second claim, which is as fol- 
lows: "The knives or cutter X, arranged as 
described, in combination with mechanism 
for operating the same, for cutting mitres, 
substantially as described and specified." In 
his specifications, he says, that his inven- 
tion consists, (1) in the consti-uction and ar- 
rangement of an angular cutter, which re- 
ciprocates vertically, and cuts mitres, in ma- 
terial, with a shear cut; (2) in so construct- 
ing and arranging angular cutters, recipro- 
cating vertically, that both a mitre and a 
square joint may be cut simultaneously; and 
(3) in a mechanism for holding the material 
for the action of the cutting knives. 



The mechanism, which is properly the 
mitre machine, is an angular cutter, verti- 
cally reciprocating, carried in a sliding stock, 
operated by a lever, and has a bed for sup- 
porting the object operated upon, and also a 
guide for preserving the relation of such ob- 
ject to the cutting instrument in the man- 
ner required for making a mitering cut. 
These three elements, therefore, are found: 

(1) An angular cutter, capable of delivering 
a shear cut, and carried by a sliding stock; 

(2) mechanism for applying the necessary 
power; and (3) a table or bed, provided with 
stops or guides, for holding the object to be 
operated upon in proper position and relation 
to the cutting instrument. Is there any sub- 
stantial difference in these descriptions of 
the parts of the two machines used for cut- 
ting mitres? Are they not the same in 
principle? What device appears in the Hall 
machine, which is not a mechanical equiva- 
lent for the corresponding one, in La Baw's? 
It is the old story of taking up the thread of 
another's invention or combination, improv- 
ing upon it by the substitution of well known 
equivalents, and then claiming the merit of 
the whole invention. In the present state 
of the mechanical arts, it is the most usual 
and obvious mode of infringing the rights 
of others, but none the less an injury, 
against which, it is the duty of the court, to 
give protection. It is the judgment of the 
court, that the defendants have infiinged 
the second claim of complainants' reissue, 
and there must be a decree for an injunc- 
tion, and an account 

[There were objections taken to the master's 
report filed in pursuance to the decree above, 
upon consideration of which the court entered 
a decree for $1,646.41. Case No. 7,961.] 
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LA BAW et al. v. HAWKINS et al. 

[2 Ban. & A. 561.] i 

Circuit Court, D. New Jersey. March, 1877. 

Patents— IxFRixGEMEST — Measure of Damages 

— Pkopits of Inprijtgbr — Net G-ains 

— License Fee. 

1. Profits are the net gains of the infringer 
from the use of the patented invention, wmle 
damages are the losses sustained by the owner 
in consequence of the infringement. 

2. No general rule can be announced to gov- 
ern the master in taking an account. 

3. Sometimes the profits of the infringer form 
the sole criterion of the actual damages sus- 
tained by the patentee, and then a report of the 
net gains covers the whole ground of profits and 
damages. 

4. In other instances it would be the duty of 
the master to add together the net gains of the 
infringer and the license fee which fiie patentee 
has fixed, and to make the aggregate the meas- 
ure of the profits and damages whidi the wrong- 
doer ought to pay. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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5. A transfer of "the sole and exclusive right 
and monopoly of manufacturing" under a pat- 
ent, by the owhqts, of their entire interest in 
the patent, to be paid for by a certain royalty, 
is not the establishment of the ordinary license 
fee by which any one acquires the right of us- 
ing the patented invention. 

[Cited in Colgate v. Western Electric Manuf'g 
Co., 28 Fed, 147.] 

6. Such a license fee cannot be invoked as a 
safe criterion of the complainants' damages, un- 
less evidence is ofEered showing that the licensees 
of the complainants were deprived of the sale of 
the number of machines which the defendants 
maunfactured and sold. 

7. Where the defendants are manufacturing 
under a patent which, although an infringement 
of the complainants' patent, contains valuable 
improvements upon it, and for which the de- 
fendants pay a royalty, the amount of the roy- 
alty paid by them is a proper item to be deduct- 
ed from the aggregate amount of profits realized 
by them, 

8. The rule for the master on a reference in 
such cases, if he is satisfied that the defendants 
were acting in good faith under another patent, 
is to allow all necessary expenditures incurred in 
its use. 

9. The fact that the defendants had not actu- 
ally paid the license fee to the owner of the 
subsequent oatent does not change the rule, 
when it is snown that they are liable for the 
amount of such royalty. 

10. Where the defendants have incurred an 
expense in "eJectrotyping and engraving" _ for 
the purpose of advertising their machines, it is 
a legitimate expenditure in prosecuting their 
business, and the amount so paid should be de- 
ducted from the profits realized by the defend- 
ants in making up the account. 

[This was a bill in equity by George W. 
La Baw and others against William Haw- 
- kins and others for the alleged infringement 
of reissued patent No. 3,445, of original pat- 
ent No. 12,956. There was a decree in favor 
of complainants for an injunction, and or- 
dering an account to be taken. Case No. 7,- 
960. The case is now heard upon exceptions 
to the master's report.] 

Edward L. Dobbins, for complainants. 

Runyon & Leonard, for defendants. 

NIXON, District Judge. On the reference 
for an account, ordered in the above case,2 
the master has made an alternative report. 
The large amount of evidence taken has been 
returned, and the master, refen-ing to it, 
states that if the profits and damages are to 
be measured by the royalty or license fee of 
§3 on each mitre machine manufactured and 
sold by the defendants, a decree should be 
entered for $1,443 in favor of the complain- 
ants. But if the actual profits realized by 
the defendants belong to, and are to be 
awarded to the complainants, he find^ these 
to be the sum of §2,672.41. 

The counsel for the defendants has filed 
three exceptions to the report, to wit: 1. Be- 
cause the master, by his report, finds against 
the exceptants and in favor of the complain- 
ants for the sum ?2,672,41, on the principle 
that the complainants are entitled to all the 
gains and profits, resulting to the exeept- 

2 See La Baw v, Hawkins [Case No. 7,960]. 



ants, after deducting the costs of manu- 
facturing and selling 4S1 miti-e machines; 
whereas he should have been governed by 
the rule that the complainants had estab- 
lished a license fee for the use of their pat- 
ent, and that the measure of their loss or 
damage, was the amount of that fee, to wit, 
$1,443. 2. Because the master, in taking, 
stating and reporting the account, and as- 
sessing the said damages on the principle of 
gains and profits, excluded the sixth item ot 
$962, under the head of "Sundries" in the 
schedule of costs of manufacturing— the 
amount of royalty claimed to have been paid 
by the exceptants, to the owners of the 
Hall's letters patent— whereas the said mas- 
ter should have included the said sum in the 
amount of the costs of manufacturing and 
selling the said mitre machines, the said sum 
of $962 having been actually paid by them 
for such royalty. 3. Because the master re- 
jected the item of $64 charged for engraving 
and electrotyping, whereas he should have 
allowed that amount as part of the costs of 
manufacturing and selling the said mitre 
machines, the same having been expended for 
the purpose of advertising the sale of the 
said machines. 

The counsel for the complainants has filed 
no exceptions: but contented himself, at the 
hearing, with submitting an argument, tend- 
ing to show that the actual profits shown to 
have been realized by the defendants should 
be awarded, and that the master properly 
excluded the items refeiTed to in the 2d and 
3d exceptions of the defendants. Upon this 
state of facts, the only matters, which seem 
to require the consideration of the court, are 
the defendants' exceptions. 

1. The first refers to the rule or principle 
on which the profits and damages should be 
awarded. Some confusion, I think, has 
arisen in the case, because the master and 
the counsel have not clearly distinguished 
between them. This is not to be wondered 
at, in view of the unsettled- condition of the 
law in this regard. Under the patent act 
[5 Stat 117], profits may be defined to be the 
net gains of the infringer from the use of 
the patented invention, while damages are 
the losses sustained by the owner in conse- 
quence of the infringement. The bill of com- 
plaint was filed since the law was passed 
authorizing the owner of a patent to recover, 
in one suit, damages as well as profits, and 
it prays for both. The interlocutory decree 
followed the prayer of the bill, and the ref- 
erence directed the master to take an ac- 
count of the gains and profits which the de- 
fendants have received, or which have arisen 
or accrued to them from infringing the ex- 
clusive rights of the complainants by the 
manufacture, use and sale of the mitre ma* 
chines patented in the letters patent upon 
which the suit was brought, and also, in ad- 
dition thereto, to assess the damages which 
the complainants have sustained by reason 
of such infringement. 
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No general rule can be announced to gov- 
ern the master in taking tlie account in sueli 
a case. Sometimes the profits of the in- 
fringer is the sole criterion of the actual dam- 
age sustained by the patentee, and then a 
report of the net gains covers the whole 
ground of profits and damages. In other in- 
stances—I do not say that this is one of 
them— it would be the duty of the master, 
under such a reference, to add together the 
net gains of the infringer and the license fee 
which the patentee has fixed, and to make 
the aggregate the measux-e of the profits and 
damages, which the wrong-doer ought to 
pay. But the alternative report of the mas- 
ter seems to imply that he is not permitted 
to include both, and that he must make an 
election and reject either the one or the other. 
An examination of the testimony returned 
to the master shows that no established roy- 
alty or license fee exists. The only evidence 
in regard to it was the agreement entered 
into between the complainants and Seymour 
& Whitlock, dated September 21st, 1870, 
which was proved before the master and an- 
nexed to his report. The owners of the pat- 
ent, by this agreement, transferred to Sey- 
mour & Whitlock "the sole and exclusive 
right and monopoly of manufacturing, sell- 
ing and vending machines and improvements 
thereto, under and by virtue of the said let- 
ters patent (of the complainants) and the 
reissue and renewal thereof, for the term of 
the existence of the said patent, reissue and 
renewal thereof," as fully as the grantors 
could have done had not said grant been 
made. It seems to have been executed in 
reference to the alleged infringement of the 
defendants, as nothing was to become due 
for the use of the invention, as long as Haw- 
kins & Dodge continued to infringe. Six 
dollars royalty was to be paid for each ma- 
chine manufactured and sold during the first 
six months after the said Hawkins & Dodge 
ceased to manufacture mitre machines "with 
angular knives reciprocating vertically for 
cutting mitres in materials with a shear 
cut," and three dollars for every machine 
sold after the expiration of the said six 
months. Such a transfer by the owners of 
their entire interest in the patent, to be paid 
for by a certain royalty, is not the establish- 
ment of the ordinary license fee, by the pay- 
ment of which any one acquires the right of 
using tlie patented invention. It grants a 
monopoly, in consequence of which the gran- 
tees can afford to pay a much larger price 
for its exclusive use than if they were sub- 
ject to competition from other licensees. It 
cannot be invoked as a safe criterion of the 
measure of the complainants' damages, un- 
less evidence is ofCered showing that the' li- 
censees of the complainants were deprived 
of the sale of the number of mitre machines 
which the defendants manufactured and 
sold. No such proof was made or attempted, 
and the first exception of the defendants 
must be overruled. 



2. The second exception relates to the re- 
fusal of the master to allow to the defend- 
ants, as a part of the expenses of their man- 
ufacture and sale, the sum of $962, the royal- 
ty which they had agreed to pay for. the use 
of Hall's patent. The defendants were man- 
ufacturing and selling mitre machines under 
certain letters patent CNo. 21,194) granted to 
one Stephen "W. Hall, August 17th, ISoS, and 
the court has held that the use of the said 
patent was an infringement of the complain- 
ants' invention. But they were none the 
less liable to pay the royalty charged by the 
owner of the Hall patent. It may well be 
that one machine infringes another, and yet 
the former may contain improvements which 
add materially to the value of the latter. 1 
had occasion to consider this question in the 
case of American Nicholson Pavement Co, v. 
City of Elizabeth [Case No. 309], where the 
defendants were the licensees of, and were 
acting under the Brocklebank & Trainer pat- 
ent; and although they were held to in- 
fringe the complainants' invention, I did not 
hesitate to sanction a large allowance, made 
hy the master for royalty or license fee, due 
for the use of the infringing patent. It is 
a question of profits, and such payment di- 
minishes the amount of the defendants' 
profits to that extent. 

The rule for the master, on a reference in 
such cases, is to inquire whether the defend- 
ants were acting in good faith, under an- 
other patent; and if he finds they were, to 
allow all necessary expenditures incurred in 
its use. If they are wanton infringers of the 
complainants' rights, and seek to justify 
their infringement, by the pretext of work- 
ing under the protection of some other pat- 
ent, wbieh, in fact, adds nothing to the effi- 
ciency and value of the complainants' in- 
vention, other considerations come in which 
it is not necessary to advert to here. 

The master seems to have been controlled 
in his action by the fact that the proof did 
not sufficiently show that the defendants had 
actually paid the royalty to the owner of 
the Hall patent. I do not perceive how their 
failure in this respect affects the case. It is 
not a question of payment, but of liability. 
If the defendants are liable for such royalty 
or license fee, it can hardly be maintained 
that the complainants ought to have the 
amount, because the defendants have not 
fulfilled their obligations, and paid the other 
patentee. One of the defendants, Dodge, 
swears that they agreed to pay such a roy- 
alty for the use of the patent, and did in 
truth pay it. There is no evidence to the 
contrary, and it must be accepted as true. 
This exception is, therefore, sustained. 

3. The remaining exception is to the re- 
fusal of the master to allow the item of $64, 
the amount spent by the defendants for 
"eleetrotyping and engraving," The testi- 
mony in regard to this charge is extremely 
meagre. The only reference to it, that I 
have found, is in the evidence of Mr. Dodge, 
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who was asked how this sum was ascer- 
tained, and who replied that ke did not re- 
member whether it was made up from the 
actual examination of the bills, or by foot- 
ing up the cost of the respective engravings. 
The master excluded the charge because he 
regarded it "as more a matter of personal 
gratification to the defendants than a legiti- 
mate charge for expenses in conducting the 
business." 

I am sorry that no one, acting under the 
reference, thought the subject of enough con- 
sequence to make more inquiry respecting 
it. I am inclined to believe that the master 
has misunderstood its character or design. 
It was probably a species of advertising the 
mitre machine— appealing to the eye by pic- 
tures and thus attracting the public atten- 
tion. In this view it was as legitimate an 
expenditure, and enters as directly into the 
cost of manufacturing and selling, as adver- 
tising in newspapers, which has become one 
of the recognized methods of prosecuting a 
successful business. Looking at it in this 
aspect, and assuming, from the uncontradict- 
ed proof, that the money was expended, I 
must regard the charge as proper and sus- 
tain the exception. 

There is no need of sending the case back 
to the master for correction, as the two items 
ruled out by him aggregate $1026; and this 
sum, being deducted from the amount found 
by the master, to wit, $2072.41, leaves 
,$1640.41, for which the decree should be en- 
tered. 
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Case 'No. 7,963. 

LABITUT V. PBEWETT- 

[1 Woods, 144.] 1 

Circuit Court, D. Louisiana. Nov. Term, 1871. 

Executors — Bill to Protect Estate — Posses- 
sion AS Executor — Execotou Residuary Leg- 
atee— Levt FOR Debt of Executor — ^Remedies 
BT Legatees. 

1. An executor may bring a bill to protect the 
property of the estate, of which he is executor, 
from sale on execution issued on a judgment 
against himself personally, without joining the 
legatees or other persons entitled to the estate 
after payment of the debts. 

2. Under the Code of Louisiana a particular 
legacy is to be discharged in preference to all 
others out of the funds of the succession; and 
in default of funds, it is to be paid as long as 
the estate is administered by executors, indif- 
ferently out of the personal and real estate. It 
becomes a charge upon the whole estate and de- 
scends to the heir as a personal debt when he 
takes possession. 

3. When a person takes possession of the 
property of a succession as executor, and not as 

1 [Reported by Hon. William B. Woods, Cir- 
cuit J.udge, and here reprinted by permission.] 
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heir or universal legatee, the property is first 
subject to the payment of the debts and legacies 
of the succession. 

4. A creditor of a succession who permits the 
heir to take unconditional control of an estate, 
without causing it to be administered, loses the 
right to pursue the property of the succession as 
distinct from that of the heir. 

5. The remedies of legatees by. a personal ac- 
tion against the heir, or by separation of pat- 
rimony, have no application when the heir as 
heir is not in possession of the estate. 

6. The possession of an executor as executor 
under the appointment of the probate court, 
even when the executor is also heir or universal 
legatee, relieves the creditors and legatees of 
the succession from the necessity of resorting to 
such proceedings to protect their rights. 

7. In order to vest the property of a siic- 
cession in a universal legatee, so as to make him 
the debtor of the legatees and creditors of the 
succession, there must be some deliberate act on 
his part showing a purpose to take possession as 
universal legatee. 

This was a bill in equity. The case was 
heard upon demurrer to the bill for want of 
equity, and upon a motion to continue a pre- 
liminary injunction. 

J. Ad. Rosier, for complainant 

Edw. Phillips, for defendant. 

WOODS, Circuit Judge. The averments of 
the bill are, that Zenon Porche, of Pointe Cou- 
pee parish, Louisiana, was in his lifetime 
seized, as of an estate in fee simple, of a cer- 
tain plantation situate in said parish. That 
having departed this life, his will was, on the 
21st of August, 1881, duly probated in the pro- 
bate court of said parish, whereby he be- 
queathed a large number of legacies to leg- 
atees therein named, amountmg in the aggre- 
gate to §100,000, and constituted and nom- 
inated Evariste Bara his universal legatee 
and testamentary executor. That said Bara 
accepted said trust, and was duly confirmed 
and qualified as such executor, and entered 
upon the discharge of his duties, took posses- 
sion of said plantation and the farming imple- 
ments and utensils of husbandry, but before he 
could pay the sums of money devised by the 
will of Porche, he also, to wit, in 1803, depart- 
ed this life. That said Bara left a will, which 
was duly probated on the 15th day of June, 
1803, in the court having probate jurisdiction 
in said parish of Pointe Coupee. By his said 
will, Bara appointed the complainant, Jules 
Labitut, his universal legatee and testament- 
ai-y executor. In said will the said universal 
legacy was specially devised to the said 
Labitut, with the charge and on the condition 
that he should pay and execute all the legacies 
bequeathed by the will of said Porche. That 
said Labitut was duly appointed and con- 
firmed as testamentary executor of the will of 
said Porche, and also of the will of said Bara, 
and was duly qualified, and letters testament- 
ary on both of said wills were delivered to 
him. That said legacies have not been paid or 
discharged, and in this respect said wills have 
not been executed, and said Labitut .-till re- 
mains such executor. That neither Porche nor 
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Bara ever married, and neither of them left 
lawful descendants or ascendants. That on 
the 29th day of November, 1861, the defend- 
ant Prewett recovered on the law side of this 
court a judgment against Labitut, in his indi- 
vidual capacity, for §1,701 and interest, and 
the said defendant, the Northern Bank of Ken- 
tucky, on the first day of January, 1862, re- 
covered a judgment against said Labitut, also 
in his individual capacity, for §6,253.50, with 
interest; that the causes of action on which 
said judgments were founded were individual 
and entirely disconnected from both said es- 
tates. That writs of fieri facias were issued 
on said judgments on the 21st day of January, 
1869, and were levied by the United States 
marshal on said plantation and its appurte- 
nances, the property of said estates. That the 
successions of Porche and Bara have never 
been fully administered, but are still in the 
course of administration by said Labitut as 
executor, and are still subject to the orders of 
the probate court. That said Labitut has 
never been put in possession of said succes- 
sions or either of them in the capacity of uni- 
versal legatee, but was in possession of said 
property at the time of its seizure solely in 
his representative capacity as executor, hold- 
ing the same under the orders of said probate 
court for the purpose of executing the will. 
That Labitut is heavily in debt and unable, 
out of his own means, to discharge said leg- 
acies, and the only mode by which said leg- 
atees can ever expect to be paid their legacies 
is out of the property seized by the marshal 
as aforesaid. That the United States marshal 
had given notice that by virtue of pluries writs 
of fieri facias issued in said judgments, he 
would proceed to sell said plantation with the 
stock and appm'tenances thereof. The bUl Is 
filed by Jules Labitut, the said executor, and 
by a part of the legatees menUoned in the 
will of Zenon Porche, whose legacies amount 
in the aggregate to §56,000. The other legatees 
are not parties. The bill prays for an injunc- 
tion resti-aining the marshal from proceeding 
to sell said property, and for other special and 
general relief. Li July last a preliminary in- 
junction was granted. The cause now comes 
on for hearing upon a motion to continue the 
preliminary injunction and upon a demurrer 
to the bill of complaint. 

The gi'ound of demurrer is that the bill does 
not state such a case as entitles the complain- 
ant to the relief prayed. In the argument, it 
is alleged as a fatal defect of the bill, that a 
part only of the legatees named in the will of 
Porche, and not all, are made parties com- 
plainant. It is said that were there to be a 
decree in favor of the defendants, the other 
legatees who are not parties could file another 
bin and take out another injunction, and so 
keep up an endless litigation. There would 
be much force in this objection were it not 
for the fact that^the testamentary executor 
is a party complainant, and he may well be 
said to represent the interest of all the 
legatees. In all cases of bills by creditors 



and legatees against the executor or admin- 
istrator, the persons entitled to the personal 
assets of a deceased debtor or testator after 
payment of the debts or legacies, are not 
deemed necessary parties, though interested, 
to contest the demands of creditors and leg- 
atees. Dandridge v. Washington, 2 Pet. 
[27 U. S.] 377. Courts of equity do not re- 
quire that all persons having an interest in 
the subject matter should under all circum- 
stances be before the court as parties. On 
the conti-ary, there are cases in which cer- 
tain parties before the court are entitled, to 
be deemed the full representatives of all 
other persons, at least so far as to bind 
their interests under the decree, although 
they are not or cannot be made parties. 
Story, Eq. PI. § 142; Calv. Parties, p. 20, c. 
1, § 2; Van Veehten v. Terry, 2 Johns. Oh. 
197. It may be laid down as a general rule, 
that where any persons are made trustees 
for the payment of debts and legacies, they 
may sustain a suit either as plaintiffs or 
as defendants, without bringing before the 
court the creditors or legatees for whom 
they are trustees. Story, Eq. PI. § 150. 

On these authorities we reach the conclu- 
sion that while the legatees under the will 
of Porche may be proper, they are not neces- 
sary parties to this bill; that they are fully 
represented by the testamentary testator; 
and whether parties or not, would be bound 
by the decree in the case. The objection 
that the bill is defective for want of neces- 
sary parties is therefore untenable. 

In reply to the objection that the state- 
ments of the bill are too vague and uncer- 
tain, it is sufficient to say that if all the 
facts averred are ti'ue, they make out a case, 
if the law as claimed by the complainants 
is found for them. We must give a reason- 
able construction to the averments of the 
bill. When it is alleged that said legacies 
have not been paid or discharged, that is a 
sufficient averment that the entire legacies, 
or a substantial portion of them, remain un- 
paid, especially when considered in connec- 
tion with the averment that Labitut is heav- 
ily in debt and unable to pay said legacies 
out of his own means, and that the only 
means out of which said legacies can be paid 
is the property seized by the marshal. 

The main ground on which defendants 
rest the demurrer and resist the motion for 
injunction is this: That by virtue of the 
said wills and the subsequent proceedings of 
Labitut, the property of the succession of 
Porche has become his individual property, 
and the legatees his individual creditors, 
and that they have no higher or better right 
to the proceeds of that property than any 
other creditor of Labitut. On this hearing 
we must take the averments of the bill to 
be true. They are sworn to and are not 
put in issue either by answer or affidavit. 
One of these averments is that Labitut was 
never in possession of said succession as 
universal legatee, but in his representative 
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capacity as executor, holding under tlie or- 
der of tlie probate court This we must 
take to be true, unless the other facts stated 
in the bill and the wills of Porche and Bara, 
which are made exhibits, show that such is 
not in fact the tenure by which Labitut 
holds, but that in fact he holds as universal 
legatee, whereby the property becomes lia- 
ble for his individual debts, before the pay- 
ment of the legacies. At common law the 
testator's effects could not be taken in exe- 
cution for the executor's debts. McLeod v. 
Drummond, 17 Yes. 168; Farr v. Newman, 4 
Durn. & B. [4 Term R.] 624. So under the 
Code of Louisiana, the general principle is 
laid down that a particular legacy is to be 
discharged in preference to all others, out of 
the funds of the succession, and in default 
of funds, it is to be paid, as long as the es- 
tate is administered by executors, indiffer- 
ently out of the personal and real estate, 
and becomes a charge on the whole estate, 
and descends to the heir as a personal debt 
when he takes possession. Duke of Rich- 
mond V. Milne's Ex'r, 17 La. 312. The ques- 
tion, therefore, recurs: Was the possession 
of Labitut a possession as universal legatee 
or as executor; did he take the property as 
legatee and become the debtor of the lega- 
tees named in the will of Porche, or did he 
take as executor and trustee, holding the es- 
tate to be administered -for the benefit of 
the legatees? 

The case of Bird v. Jones, 5 La. Ann. 643, 
is relied upon by complainants as decisive of 
this case. The case was this: Mrs. Jones 
died, leaving a will in which she declared, (1) 
I desire that all my just debts be paid, and if 
anything is left, I desire it to be disposed of 
as follows: (2) I give and bequeath to Bur- 
well Henderson Jones, all the propeity 
which, by law, I have a right to dispose of, 
and make him my universal legatee. (3) 1 
appoint Burwell Henderson Jones my exec- 
utor, and dispense him from giving security 
therefor, and give him seizure of my estate, 
and request him to see that the intentions 
herein expressed be carried out. On De- 
cember 14, 1869, a judgment was rendered 
in a court having probate jurisdiction, sus- 
taining the will, ordering its execution, and 
appointing Jones executor. In February^ 
1849, one Grimes obtained a judgment 
against Jones and recorded it On Decem- 
ber 31, 1849, he caused a fieri facias to be 
levied on certain lands and slaves of the es-" 
tate of the said testatrix, Eliza Jones. On 
the eve of the sale various creditors of her 
estate presented their petitions opposing the 
seizure and- sale, on the ground that the 
property seized was the property of the sue- 
cession, and not of Jones, the judgment 
debtor. In his answer as testamentary 
executor, Jones admits his appointment, 
that he had made an inventory and taken 
possession as executor, and that he holds 
the property as such with the intention of 
paying the debts of the succession, and well 



knowing that only the residue after such 
payment belonged to him. It seems that on 
the 18th of December, 1849, Jones, in his in- 
dividual capacity, had entered into a con- 
tract with the forced heirs of Mrs. Jones, 
her father and mother, by which he convey- 
ed to them a number of slaves belonging to 
the estate in satisfaction of their share, and 
they conveyed to him the residue of the es- 
tate. In support of the right of the cred- 
itors of Jones to enforce their execution on 
the property of the succession, it was ar- 
gued that by the contract between Jones 
and the forced heirs, there was an accept- 
ance by him as universal legatee; that from 
the date of the acceptance the property in 
controversy became his, and must by legal 
fiction be considered as having vested in 
him upon the death of the testatrix, and 
therefore became subject to Grimes' judicial 
mortgage and liable to seizure by the lega- 
tee's creditors. That only three months 
were allowed to the creditors of the testa- 
trix, from the opening of the succession or 
the acceptance by the heirs, to petition for 
a separation of patrimony, to record their 
claims and preserve their privilege. That 
by allowing that period to elapse they had 
consented" to accept the forced heirs and th(i 
universal legatee as their debtors. TJie 
court, in reply to these arguments, says: 
"These propositions would be difficult to an- 
swer if Jones had in fact taken possession 
of the estate as legatee more than three 
months before the creditors of the succes- 
sion acted. But it was in the capacity of 
executor that Jones obtained possession of 
the property belonging to the succession. 
By accepting that office he was clothed with 
a fiduciary capacity, and became the trus- « 
tee of all persons interested in the succes- 
sion according to the instructions of the will 
which he undertook to execute. In assum- 
ing the execution of the will, he undertook 
the trust of first paying all the debts of the 
succession. It was only the residuum after 
that payment, and subject to the rights of 
the forced heirs, which were bequeathed to 
Jones." "The right of the creditors of a 
succession to be paid out of its assets in 
preference to the creditors of the heir rests 
upon a clear principle of natural justice. In 
the hands of the deceased her property was 
liable for her debts; upon her death it 
should pass to the heir with the same bur- 
dens. The creditors of the heir ought not 
to have a greater right in it than the heir 
himself." And so the court concludes: 
"There is no equity in the attempt of Jones' 
creditors to divert the property of Mrs. 
Jones to the payment of his debts at the ex- 
pense of her creditors, nor does the law in 
our opinion, when reasonably interpreted, 
sanction such an injustice." 

It is difficult to distinguish this case from 
the case now on hearing. The attempt is 
made, however, but it is based on the as- 
sumption that Labitut took possession of 
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the estate as universal legatee, and not as 
executor. This assumption is not home out 
by the record. Lahitut alleges that he did 
not hold possession of the estate as uni- 
versal legatee, hut that his possession was 
solely that of executor, holding the property 
under the order of the probate court, for the 
purpose of executing the will. -There is no 
circumstance disclosed by the record show- 
ing a different state of fact, or from which 
a different tenure of the property can be in- 
ferred. The doctrine is not disputed that a 
creditor who permits the heir to take uncon- 
ditional control of the estate without caus- 
ing it to be administered, loses the right to 
pursue the property of the succession as dis- 
tinct from that of the heir. But these lega- 
■ tees who stand in no worse plight than cred- 
itors would, had there been any, have not 
been guilty of such negligence. If the bill 
be true, Labitut has not taken these estates 
as universal legatee, without administration. 
On the conti-ary he holds by virtue of his 
administration, by virtue of his appointment 
and confirmation by the probate court, to 
which he has given bond and to which he is 
responsible. The remedies of legatees by a 
personal action against the heir, or by sepa- 
ration of patrimony, can surely have no ap- 
plication, when the heir as heir is not in 
possession of the estate. The possession of 
the executor as executor under the appoint- 
ment of the probate court, even when the 
executor is also heir or universal legatee, 
must relieve the creditors and legatees of the 
necessity of resorting to these proceedings 
to protect their rights. They do not seem to 
be at all applicable to such a case. In Bird 
V. Jones, supra, the court says: "The very 
term separation of patrimony supposes the 
case of possession taken by the heir. Its 
object, in the language of the Code, is to 
prevent property out of which a particular 
class of creditors have a right to be paid from 
being confounded with other propeity, and 
by that means made liable to another class 
of creditors. But how can this confusion 
take place when the property of the succes- 
sion is not in possession of the heir, but of a 
trustee representing the creditors?" In or- 
der to vest the succession in a universal leg- 
atee, so as to make him the debtor of the 
legatees and creditors of the succession, 
there must be some deliberate act on his 
part showing a purpose to take possession 
as legatee. "Nobody can be compelled to 
accept a succession in whatever manner it 
may have fallen to his share." Code 1808, 
p. 160, art 71. And where a testamentary 
executor takes possession as such under the 
appointment, and by the authority of the 
probate court, the fact that he is also uni- 
versal legatee does not change the character 
of his possession. When one who is exec- 
utor and universal legatee under a will 
takes possession of the estate as executor, 
he will not be regarded as having possession 
in his capacity of legatee; nor can he, with- 
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out judicial authority, change the nature of 
his possession. Bird v. Jones, 5 La. Ann. 
643. 

Tinder the avel-ments of the bill I am con- 
strained by these authorities to decide that 
Labitut holds possession of the successions 
of Porche and Bara as trustee, and not in 
his individual right; that he is bound to ad- 
minister the successions so as to execute the 
provisions of the wills of the testators; that 
this trust properly cannot be taken from his 
hands and diverted by his creditors from 
the objects of the bounty of the testators to 
the payment of the individual debts of the 
trustee. 

[For the case involving certain interventions 
of third parties in the original suits of the Bank 
of Kentucky and of Prewett against Labitut, 
see Case No. 842.] 
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The LA BRUCE. 

[1 Adm. Bee. 84.] 

Superior Court, Florida. Nov. IS, 1837. 

Salvage— Taking Possessios of Vessel against 
Mastek's Protest— Brodght isto Near- 
est Port. 

[Cited in The El Dorado, 50 Fed. 956, to the 
point that if the master insists on havmg the 
vessel taken by its salvors into a distant port, 
inconvenient for the salvors, without first sat- 
isfying their demands, then they are justified in 
going so far as to resist him, take control of 
the ship, take it into a convenient port, and 
place it in the custody of the law.] 

The La Bruce, Nathaniel Gladdhag, master, 
of Bristol, R. L, ran on Pickle's Reef near 
Key West She was gotten off by the hbel- 
ants [William' Bagan, James Curry, Joseph 
Bethel, and others], who were the masters 
and crews of three wrecking sloops. As the 
time the schooner was gotten off, the sea was 
running high, and she was thumping badly. 
A part of her sheathing was beaten off, and 
her forefoot started. The salvors took off her 
deck load, and crowded her over the reef. 
They then inMsted on taking her into Key 
West for adjudication of salvage. The mas- 
ter. Gladding, objected and off'ered to pay 
them for their trouble, claiming that his ves- 
sel was able to proceed on her voyage to 
Charleston. Against the protests of the mas- 
ter, the vessel was taken into Key West and 
a libel filed. It was claimed by the master 
that he told the libelants not to assist him, 
except they agreed that in case his vessel was 
gotten off in a seaworthy condition he might 
proceed on his voyage after paying them for 
their services. He claimed that he could have 
gotten his ship off the reef himself, by throw- 
ing overboard his deck load, which he intend- 
ed to do rather than give her up to the man- 
agement of the salvors, except under the im- 
plied agi-eement to allow him to proceed in 
case he was able to do so. The agreement 
was denied by the libelants, who insisted that 
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they had a right to bring the vessel into Key 
West for the adjudication of salvage. 

Upon a hearing of the case THE COUE.T 
(WEBB, J.J gave ¥1200 salvage. 
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The LABUAN. 

[Blatchf. Pr. Gas. 165.] i 

District Court, S. D. New York. May, 1862. 

Prize — Restohatiox. 

Vessel and cargo restored. The question of 

costs and damages reserved. 

In admiralty. 

BETTS, District Judge. In this case a de- 
cree for the restitution of the vessel and 
cargo is rendered. The question of costs 
and damages against the libellants is re- 
served for after consideration, whenever the 
same is regularly called to the attention of 
the court, at the instance of either party in- 
terested therein. 
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In re LAOEY et al. 

[12 Blatchf. 322; 2 10 N. B. R. 477.] 

Circuit Court, D. Connecticut. Sept. 15, 1874. 

Bankruptcy— IxvoLUXTARY — Order Dismissing 
Petition-— Costs not Paid— Another Credit- 
or Substituted- Final Discontinuance. 

, 1. li. filed, on the 7th of June, a petition in 
involuntary bankruptcy in the district court, 
against L., who appeared and denied the acts 
of bankruptcy alleged, and demanded a trial by 
jury, which was ordered to take place at the 
next August term. At that term the cause was 
adjourned to the next November term. Mean- 
time, I*., another creditor of L.. and who had, 
on the 2d of June, obtained an attachment 
against the property of I,., purchased from K. 
his claim, and obtained from the judge of the 
district court, on the 20th of October, with the 
assent of K. and of L., an order that the peti- 
tion of K. be dismissed, when all fees due the 
clerk and marshal should be paid. Such fees 
were not paid until the first dav of the Novem- 
ber term. On the 31st of October, C, another 
creditor of L., presented to said judge a petition 
praj'ing to be substituted in place of K., as 
prosecuting creditor, and that the order of Octo- 
ber 20th be vacated. The district court made an 
order to that eflEect, and that O. be authorized 
to prosecute the petition of K., and that it stand 
for trial. On an application by K., L. and P. 
to this court for a review of the last named or- 
der: Held, that the order of October 20th was 
not a final discontinuance of the proceeding. 

2. Under section 42 of the bankruptcy act of 
March 2d, 1867 (14 Stat. 537), the order of the 
district court authorizins? 0. to prosecute the 
petition of K. was a proper order. 

3. The true construction of the 42d section of 
the bankruptcy act of March 2, 1867 (14 Stat. 
537), is, that if the petitioning creditor does not 
appear and prosecute his petition to an adjudi- 
cation, any other creditor or creditors (having 
debts to the required amount) may, at any time 
while the proceedings are pending, that is to 
say, on the return day of the or der to show 

1 [Reported by Samuel Blatchf ord, Esq.] 
~ [Heported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 
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cause, or on any subsequent day to which the 
proceedings may be adjourned, intervene and 
prosecute. 

[Cited in Re Flanagan, Case No. 4,850: Re 
ShefEer, Id. 12,742.] = 

[Cited in Re Hawkes, 70 Me. 215: Re Rob- 
erts, 71 Me. 393.] 

4. This right of intervention is secured tu 
creditors, and no settlement or arrangement 
by which the petitioning creditor withdraws, or 
attempts to withdraw, his petition, can defeat 

[Cited in Re Sheiler, Case No. 12,742.] 

5. The above mentioned order of the court, in 
the interval between one day of hearing and the 
day to which the proceeding was adjourned, was 
improvident, and was properly revoked. 

6. On such intervention, the prosecution pro- 
ceeds not upon a new charge of acts of bank- 
ruptcy by the intervening creditors, as upon . 
their petition, but upon the original petition pre- 
viously filed, and upon the allegations therein; 
and the adjudication will operate upon liens or 
preferences given or obtained within four 
months before such original petition was filed. 

[In review of the action of the district 
court of the United States for the district of 
Connecticut] 

8 [Lacey, Downs & Co. were, on the 2d day 
of June, 1873, engaged in manufacturing felt 
hats in Danbury, Conn., and were indebted 
about seventy thousand dollars, and had as- 
sets of about thirty thousand dollars. On 
that day the National Pahquioque Bank of 
DanbuiT, creditors to about the amount of 
twenty-five thousand dollars, upon a writ re- 
tm-nable to the Faiifield county superior court 
at its August term, 1873, served by one Heath, 
a deputy sheriff of Fairfield county, attached 
substantially all their estate. Five daj^s aft- 
er, June 7th, 1873, George King, of New 
York City, a creditor to the amount of about 
three thousand five hundred dollars, filed a 
creditor's petition in the district court for the 
district of Connecticut against said Lacey, 
Downs & Co., alleging their indebtedness to 
Iiim of so much of said amount as was then 
due (about two thousand dollars), and that 
they had suspended the payment of their 
commercial paper for more than fourteen 
days, and asked an adjudication of bank- 
ruptcj' against them. An order to show cause 
was issued, returnable June IGth, A. D. 1873. 
and a provisional warrant was issued, upon 
which the marshal. June 9th, 1S73, took pos- 
session of all the estate of said Lacey, Downs 
& Co., in the hands of said sheriff, Heath, 
and of other property* to a small amount. On 
the retm-n day of the order to show cause, 
Lacey, Downs & Co. appeared by attorney 
and filed a demand for a jury, and the issue 
was at once set down in the docket of the dis- 
trict court next to be held on the fourth Tues- 
day of August, A. D. 1873, and the pai-ties 
respectively by their counsel entered their ap- 
peai-ance. At said August term neither party 
appeared, and said cause was continued to 
the next term, to be held on the fourth Tues- 
day of November, 1873. On the J 6th day of 

3 [From 10 N. B. R. 477.] 
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Octoljersaid bank bought up King's claim and 
took an assignment of it, and King agreed 
to discontinue tlie bankruptcy proceedings. 
On the 20th. day of October, on the applica- 
tion of King, the court entered an order of 
discontinuance and re-delivery of the proper- 
ty to Heath, upon the payment of the fees 
of marshal and clerk. The keepers having 
rendered a bill, to the payment of which the 
bank objected, and one of them bemg ^ianger- 
ously sick at the time and incapable or doing 
business, the marshal transferred the care 
of the property to one Hull, a director of the 
bank, as his agent. At this stage of the pro- 
ceedings for discontinuance, Henry Grofut, 
another creditor, having learned thereof Oc- 
tober 31st, 1873, filed his petition in court, 
alleging the indebtedness to him, the sus- 
pension of certain commercial paper due him 
for more than fourteen days, etc., and asked 
to have proceedings on order of discontinu- 
ance stayed and vacated, and that he might 
be allowed to appear on the fourth Tuesday 
of November, A. D. 1873, and be substituted 
for said King to prosecute the original pe- 
tition. An order staying proceedings on said 
order of discontinuance was issued, and also 
an order to show cause to King, Lacey, Downs 
& Co., and said bank, and all appeared and 
were heard on Crofut's petition, and on the 
fourth Tuesday of November, A. D. 187S, at 
the opening of court, Crofut renewed his re- 
quest to appear, and the court then made 
the order of which petitioners complain. On 
the petition of the National Pahquioque Bank 
and others for review and reversal of the 
order of the district court] * 

William K. Seeley, for appellants. 
Edwin E. Marvin and Samuel Tweedy, for 
respondent. 

"WOODRUFF, Circuit Judge. On the 7th 
of June, 18T3, George King, a creditor of the 
copartnership firm of Lacey, Downs & Co., 
filed against them, in the district court, his 
petition, alleging certain acts of bankruptcy, 
and praying that the said firm, and the co- 
partners therein, be adjudged bankrupt. Up- 
on filing the said petition the usual order was 
made by the court, requiring the alleged 
bankxTipts to show cause why such adjudica- 
tion should not be made, which order was 
returnable on the 16th of the said month of 
June; and, at the same time, a wan-ant was 
issued to the mai-shal, directing him to take 
possession of their property, in virtue of 
which the marshal did take such possession. 
Upon the 16th of June, the return day of the 
order to show cause, the parties, the said 
King ^the petitioner), and the alleged bank- 
mpts, appeared, and the latter denied the 
acts of bankruptcy alleged, and demanded a 
trial by juiy, whereupon the court ordered 
that such trial by jury be had at the then 
next term of the district court, to be held 
on the 4th Tuesday of August following. At 

* [From 10 N. B. R. 477.] 



the said August term, neither of the parties, 
petitioner nor respondents, appeared for trial, 
but the cause was duly entered on the dot!ket 
of the said court, and the parties respectively 
duly entered their appearance thereon. The 
said cause was thereupon formally continued 
to the next term of the said court, to be 
holden on the 4th Tuesday of November, 
1S73. In this stage of the proceedings in 
bankruptcy, and after the lapse of four 
months from the levy of the attachment ta 
be presently mentioned, the National Pahquio- 
que Bank purchased from the petitioning^ 
creditor, King, all his claims against the al- 
leged bankrupts, Including the debt mention- 
ed in his petition, amounting to upwards of 
§2,300, and it was agreed between the said 
bank and King that his said petition and pro- 
ceedings in bankruptcy should be withdrawn 
and discontinued. The motive to this pur- 
chase and agi'eement appears in the fact, that 
the Pahquioque Bank were creditors of Lacey^ 
Downs & Co., to an amount of about twenty- 
five thousand dollars, and, to secure the col- 
lection thereof, they had, on the 2d day of 
June— five days before the petition in bank- 
ruptcy was filed— caused all, or nearly all, of 
thepropertyof the debtors, amounting in value 
to about ?30,000, to be seized on a writ of at- 
tachment, which attachment would, by virtue 
of the fourteenth section of the bankrupt law, 
as was believed, be dissolved by the proceed- 
ings in bankruptcy, and any preference secur- 
ed thereby be defeated, should Lacey, Downs- 
& Co. be adjudged bankrupt, and an assignee 
be appointed, urfder proceedings so begun in 
the bankruptcy court by the said King, where- 
as, on the other hand, such attachment was 
deemed valid and effectual, as a security to. 
the said bank, as against any proceedings in 
bankruptcy begun after the lapse of four 
months from the levy of such attachment. 
The debts owing by Lacey, Downs & Co. 
were about ?70,iJ00, and the question whether 
the bank should hold their said attachment 
in full force, and collect thereby their full 
claim of about ?2o.000, or should lose the 
benefit of their attachment, and come in with 
the other creditors, and receive, probably lit- 
tle, if anythmg, over 40 per cent, of such 
claim, was of much interest, and made the 
motive to their purchase of the claim of the 
petitioning ci-editor quite obvious. If, at that 
time, the proceedings instituted by King 
could be effectually terminated and disposed 
of, no creditor could file a new and original 
petition within four months after the levy of 
their attachment, as that period had already 
elapsed. The bank, therefore, with the said 
King, and with the assent and consent of 
the alleged bankrupts, without waiting until 
the November term of the court, to which the 
proceedings had been formally continued for 
trial, as above stated, made application to- 
the judge in vacation, and, on the 20th day 
of October, 1873, obtained an order that the 
petition of the said George King "be with- 
drawn by the said petitioner, and dismissed,. 
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^nd the proceedings thereon discontinued, and 
the provisional wanunt issued thereon he va- 
<;ated, whenever and not until all the fees and 
moneys due clerk and marshal for all serv- 
ices and disbursements on all orders and pro- 
visional warrant are fully paid and satisfied, 
■and that, upon such paymeJnt, tlTe clerk is 
directed to pay to William B. Seeley, cashier 
-of the National Pahquioque Bank, the baJance 
of the deposit of $60, which shall then be in 
the hands of the said clerk." Such deposit 
had been made by King when he filed his 
petition. He had assigned It to the bank, 
-and, on that day, the said bank directed the 
<;lerk to satisfy his fees (which were, in fact, 
less than the deposit) out of the said $60 in 
his hands. The clerk of the court, thereupon, 
■on the same day, issued an order authorizing 
the marshal to return the property taken by 
him imder the aforesaid provisional warrant, 
to the person or persons from whom he re- 
ceived the same, when and not until the fees 
of the marshal upon the said warrant and 
bankruptcy proceedings were paid and satis- 
fied. The bank was then and always ready 
and willing to pay the marshal's fees, and 
offered to pay such fees whenever the mar- 
shal could have the amount thereof detei-- 
mined, but, owing to the illness of one of his 
agents, and the claim of one or some of his 
agents, who had been placed in charge of tlie 
property, to exorbitant charges, the marshal 
was unable to procure the adjustment of his 
bill until after the intervention of another 
creditor, Henry Crofut, as next to be men- 
tioned, but, on the first day of the said No- 
vember term, to which the cause had been 
continued, as above stated, the said fees of 
the marshal and Ms disbursements were paid. 
Meantime this scheme to procure an abandon- 
ment of the petition in bankruptcy appears 
to have become known to another creditor, 
Hemy Crofut, and, on the 31st day of Oc- 
tober, he presented his petition to the district 
judge, stating the facts above recited, his 
claim as creditor, &c., insisting that he could 
not, by an arrangement made prior to the 
then coming November term, be deprived of 
the right to appear and prosecute the pro- 
ceedings on the petition of King, if the latter 
-did not appear and prosecute, and praying 
that he might be substituted in the place of 
King, as prosecuting creditor, and that the said 
order of the 20th of October be vacated. Un- 
der an order to show cause, returnable on 
the 17th of November, the parties were fully 
heard upon the said petition of Crofut, and, 
upon consideiution, it was ordered and de- 
creed, by the. district court, that the said or- 
der of the 20th of October be vacated and 
set aside, and the said Heniy Crofut be au- 
thorized to appear in said proceedings, and 
prosecute the said petition of the said King 
against the alleged bankrupts, in tlie same 
way and manner, and to the like effect, as 
the said King might or could do had the said 
order of October 20th, 1873, never been made, 
and that the said petition stand for trial in 
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the said district court at its said November 
term, whereupon, the said Crofut forthwith- 
and at the said November term, appeared in 
accordance with the said order. Thereupon, 
the original petitioning creditor, King, the 
said bank, and the said alleged bankrupts, 
claiming to be aggrieved by the said decision, 
order and decree, moved for a review there- 
of by the circuit court, and the same was al- 
lowed by the district court, and bonds for the 
prosecution of such review were given. On 
their petition for such review, the matter was 
heard in this court at the April term last past. 
The right of a creditor other than the peti- 
tioning creditor to intervene and ask an ad- 
judication upon the original petition, is 
claimed imder the 42d section of the bank- 
rupt law, which— after the direction in the 
previous sections, that, on filing the petition 
for an adjudication, the court shall direct the 
entry of an order on the alleged bankrupt 
to show cause, on a day named, why he 
should not be so adjudicated— provides, that, 
"if the petitioning creditor shall not appear 
and proceed on the return day, or adjourned 
day, the comi: may, upon the petition of any 
other creditor, to the required amount, pro- 
ceed to adjudicate on such petition, without 
requiring a new service or publication of no- 
tice to the debtor." But, in behalf of the al- 
leged bankrupts, and of the original petition- 
er, and especially on behalf of the Pahqui- 
oque Bank, it is insisted, that, at any time 
prior to an actual adjudication that the debt- 
ors are bankrupt, and before any other cred- 
itor does in fact intervene, the proceedings 
are strictly inter partes, and completely sub- 
ject to withdrawal and discontinuance by 
the petitioning creditor, with the consent of 
the debtor; also, that such withdrawal and 
discontinuance are matter of right, which 
the com-t cannot refuse or make conditional 
upon the payment of clerk's or marshal's 
fees; also, that the order made in this case 
was not, so far as discontinuance or with- 
drawal, made conditional, but only that the 
discharge of the provisional waiTant was 
conditioned on the payment of such fees, 
and that, therefore, however true it be that 
the appellants could not claim the restora- 
tion of the property by the marshal until 
such fees were paid, the proceedings for an 
adjudication of bankruptcy were legally ter- 
minated by the order of the 20th of October; 
and, finally, that, before the intervention of 
such other creditor, (Crofut,) the condition 
of the order was complied with and satisfied 
by the appellants, by authorizing the clerk 
to take his fees from the money actually in 
his hands, and by readiness to pay, and of- 
fering to pay, to the marshal, his bill for 
fees, charges and disbursements, so soon as 
the amormt could be asceitained and deter- 
mined, and that the delay therein was not 
through any fault or remissness on their 
part; that, upon these grounds, the pro- 
ceedings were, in law, terminated and dis- 
continued before any other creditor inter- 
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vened, and the co\irt erred in attempting 
afterwards, upon the application of another 
creditor, to reinstate the proceedings, hy re- 
voking the order of October 20th, and per- 
mitting such other creditor to prosecute the 
proceeding upon the original petition, for the 
pui-pose of obtaining an adjudication which, 
upon the appointment of an assignee, might 
operate to dissolve the attachment Ifevied on 
the debtor's property by the banfc, and de- 
stroy the preference or advantage gained 

thereby. ,^ - i. 

To this it is answered, in behalf of sucn 
other ci-editor, (the respondent,) that his 
right to intervene at the November term, to 
which the proceedings had been formally ad- 
journed or continued, was absolute, if the 
original petitioning creditor declined to ap- 
pear and prosecute; that no order of discon- 
tinuance could legally be made by the court 
in the interval, which should cut ofE that 
right, and the order of the 20th of October 
was, therefore, properly revoked and va- 
cated, as improvidently made; and further, 
it is answered, that the com-t, if it had pow- 
er to allow a discontinuance before the No- 
vember term, was not bound to do so, and 
did not, in fact, make such order of discon- 
tinuance absolute and unconditional; that 
the court had power to protect its ofacers by 
refusing a discontinuance which would de- 
feat their right to hold the property seized, 
and to make such discontinuance conditional 
upon the payment of such fees; and that, 
whatever were the rights of the appellants, 
the case was, in law and in fact, still in 
com-t, by the terms of the only order which 
is claimed to operate as a discontinuance, 
and that the reasons why the conditions of 
the order were not complied with, though 
they import no fault in the appellants, can- 
not alter the fact that the case was still 
pending, and within the control and juris- 
diction of the court 

I am inclined strongly to the opinion, that 
the order of the 20th of October, if it be 
conceded that the court had power, or that 
the judge of the court, in vacation, had the 
power, to make it, was not a final discon- 
tinuance of the cause; and that, as a strict 
legal question, the proceedings were actually 
pending until the conditions of the order 
were complied with, whatever hindrances 
arose to delay such compliance. If such hin- 
drances were without the fault of the appel- 
lants, a further application to the court 
might produce a modification of the condi- 
tions, or an entire release therefrom, but, 
so long as the order stood, it had effect only 
according to its conditions, and the ease 
was, therefore, still in court, when the other 
creditor (the respondent) intervened. I 
° should incline to the same opinion even if 
the right to a better order was conceded, 
(which I do not, however, at all concede.) A 
right to have a cause discontinued does not, 
per se, operate as a discontinuance or divest 
the court of jurisdiction. Such jurisdiction 



continues until there is an actual discontinu- 
ance. Even if a court refusing a discon- 
tinuance commits an error in such refusal, 
that does not operate as a discontinuance. 
The order actually made can, therefore, at 
most, only operate according to its terms. 
It is not claimed that the Connecticut stat- 
ute authorizing plaintiffs in civil actions to 
withdraw their suits without any order of 
the court and in vacation, has any applica- 
tion to proceedings in bankruptcy in the 
United States courts; nor could such a claim 
be successfully maintained. 

Without placing my conclusion upon the 
grounds above intimated, I prefer to rest 
upon the proper construction of the provision 
in section 42 of the bankrupt law (14 Stat. 
537). That section plainly, I think, contem- 
plates the possibility that parties holding 
liens or titles acauired within foxur months 
next before the filing of a petition in bank- 
ruptcy against their debtor will be under a 
temptation to defeat proceedings thereupon, 
in order to save the preference they have ac- 
quired. In cases like the present, where an 
attachment on mesne process sweeps al- 
most, and, perhaps, quite, the entire estate 
into the hands of the attaching creditor, ta 
the exclusion of other creditors, the tempta- 
tion is very strong; and it was to be ex- 
pected, that, in such cases, negotiation with 
the petitioning creditor would often result 
in his abandonment of the proceeding, when 
thereby such lien would be preserved. The 
four months' limitation would expire, and no 
petition subsequently filed by another cred- 
itor, or an adjudication thereon, would oper- 
ate to prevent the whole estate from being 
taken by the creditor who had obtained an 
advantage by such attachment, or other lien 
or preference. There is, therefore, a great 
advantage to creditors at large, in pursuing 
proceedings had upon the first petition which 
shaU be filed against a debtor. If he has, in 
fact, committed acts of bankruptcy, it is the 
policy and purpose of the banknipt act to 
give the right of equal distribution among 
the creditors, in spite of preferences and at- 
tachment liens acquired within four months 
before petition filed. It is not contemplated 
that every creditor will file a petition. If, 
perchance, more than one be filed, the pro- 
ceedings to adjudication are to be had, in 
general, upon the one first filed; and this is 
manifestly because that most nearly secures 
to all creditors the equal distribution con- 
templated. Such considerations prompted 
the provisions of the 42d section, and may 
properly assist in its interpretation; and 
that interpretation will be further assisted, 
by bearing in mind, that, after an actual ad- 
judication, there is no need of special au- 
thority to another creditor or other creditor 
to appear and prosecute. Upon the adjudi- 
cation, the rights of all creditors having 
debts provable against the estate become 
fixed and certain. The petitioning creditor 
cannot, after that, withdraw the proceeding. 
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and his abandonment thereof cannot pre- 
vent any creditor from proving his debt and 
appearing in court to claim the benefit of the 
adjudication. In that sense, the title of all 
creditors to have an assignee appointed, and 
to compel the disti'ibution of the estate, be- 
comes fixed and vested— in that sense, all 
creditors, by proving their debts, become, on 
the adjudication, parties to the proceedings. 
There was, then, an interval in which pro- 
ceedings in bankruptcy on the petition of a 
creditor are, in their nature, strictly inter 
partes, within the control of the petitioning 
creditor, and liable to be abandoned or dis- 
continued, so that no other creditor would 
iierive any advantage therefrom. The act 
might have left the proceedings in that con- 
dition, in which case no right or interest in 
the matter would belong to any other cred- 
itor until an actual adjudication therein de- 
claring the debtor bankrupt. Had the act 
left the subject in that condition, every cred- 
itor, in order that he might be safe, would 
have been compelled to file his own petition, 
where an act of bankruptcy was committed, 
and so very many proceedings would be be- 
gun, and very large and needless expense 
would be incurred, or the design and pur- 
pose of the act would fail. An obvious mode 
of avoiding such unnecessary trouble and 
expense was to permit any ci-editor to come 
in and prosecute a petition filed by another, 
who, having begun, declined to go on with 
the prosecution; and this would not only 
save such unnecessary trouble and expense, 
but it would guard the creditors against the 
success of expedients to preserve attach- 
ments and preferential transfers or pay- 
ments, above alluded to. 

What, then, does the act provide, and how 
is it to be construed? By section 40, on the 
filing of a petition by a creditor, the court 
must direct the entry of an order on the 
debtor, to show cause why the prayer of the 
petition should not be granted. Such order is 
made returnable on a day named. Such or- 
der must be served. If not served five days 
before the return day, the court must adjourn 
the proceedings and direct service forthwith. 
If the debtor appears on the said return day, 
or on the day to which, for the purpose of such 
service, the matter was adjourned, he may 
deny the acts of bankruptcy charged, and the 
court is required to proceed summarily to 
hear tlie allegations, and may adjourn the 
proceedings from time to time, on good cause 
shown; and, if the debtor demands a trial by 
jury, the court shall order a trial by jury at 
the next tenn of the court. After these and 
other detailed regiilations, the 42d section pro- 
vides, that, "if the petitioning creditor shall 
not appear and proceed on the retxmi day, or 
adjoiu-ned day, the court may, upon the peti- 
tion of any other creditor, to tlie required 
aiaount. proceed to adjudicate on such peti- 
tion, without requiring a new service or pub- 
lication of notice to the debtor." This last- 
named clause of the statute contemplates two 



possible exigencies— one, that the petitioning 
creditor, abandoning the proceedings, may not 
appear; the other, that the petitioning cred- 
itor may not proceed with the prosecution. In 
either event, any other creditor may inter- 
vene, and, on his application, the court may 
proceed to an adjudication. This right of in- 
tervention it is not in the power of the peti- 
tioning creditor or of the bankrupt to cut off 
or defeat by any arrangement between them- 
selves; and any action of the court which 
presented or defeated such right of interven- 
tion, is erroneous and in violation of the 
statute. The vital inquiry is, therefore— at 
what precise stage in the proceeding does the 
right of intervention exist? and this is another 
form of enquiring,— what is meant, in the 
statute, by "on the return day or adjourned 
day," when the original petitioning creditor 
does not appear and proceed? Does it mean, 
that, if the petitioning creditor appears on 
the return day, and so far proceeds in the 
matter that an adjournment or continuance 
of the proceeding to a future time is had, the 
right of other creditors to intervene is lost or 
defeated, and that the petitioning creditor 
may then abandon or discontinue the proceed- 
ings? Does the expression "on the return day 
or adjourned day" mean, only, on the return 
daj' or on the day to which, for the purpose 
of service on the debtor, the proceedings may 
be adjourned; or does it mean, on the return 
day, or on any day thereafter to which the 
proceedings may, for any cause, be adjourned, 
down to the time of adjudication? If the right 
of intervention was limited to the return day, 
or to the day to which, for the purpose of 
service on the debtor, the cause was adjourn- 
ed, the right of intervention given to other 
creditors would be of little practical value. 
It could be defeated at the will of the peti- 
tioning creditor, by his appearance and tak- 
ing any step in the proceeding, and, on pro- 
curing a further adjournment, he could, by 
tlien abandoning the proceedings, deprive all 
other creditors of the opportunity to come in 
and prosecute the original petition. By this 
means, a scheme devised in collusion with at- 
taching or preferred creditors would be com- 
pletely successful. 

In my opinion, the adjourned day, on which, 
if the petitioning creditor does not appear and 
proceed to an adjudication, another creditor 
may appear and prosecute, is any day to 
which the proceeding on the order to show 
cause may .be adjourned for the purpose of 
inquiring into the allegation of the acts of 
bankmptcy. Where the order to show cause 
has been duly served, and, as in the present 
case, both the petitioning creditor and the 
debtors do appear on the return day, tlie act 
contemplates probable summary enquiry into 
the matters alleged; and if, in the taking of 
proofe, or for the trial by a jury, or for the 
requisite consideration of the court, postpone- 
ment becomes necessary, the proceeding is, 
nevertheless, a proceeding as of the return 
daj' of the order to show cause, and, for all 
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purposes affecting the right of other cred- 
itors to intervene, should be so regarded. The 
section itself gives the court power to ad- 
journ from time to time, and it -would he 
little less than an absurdity to provide, that, 
If the petitioner fails to appear and proceed 
before any adjournment is had, another a"ed- 
itor may intervene and prosecute, but, if the 
petitioning creditor appears and proceeds to 
an adjournment of the proceedings, the right 
to so intervene is defeated, the petitioning 
■creditor may then abandon the proceedings, 
iind the consequences against which this pro- 
vision of the statute was intended to guard 
will then ensue. The right' of the creditor to 
intei'vene is on the return day or on any ad- 
journed day. This, in view of the power of 
adjournment expressly given in the same sec- 
tion, is what the words "on the return day or 
adjourned day" mean. The purpose of the 
statute was broadly this— if the petitioning 
-creditor, having begim the proceeding, does 
not appear and prosecute his petition to an ad- 
judication, another creditor may do so while 
the proceedings are pending, that is to say, 
on the return day of the order to show cause, 
or on any day to which the proceedings may 
be adjourned for showing cause. Doubtless, 
if, on such adjourned day, the petitioning 
■■creditor does not appear and proceed, and no 
■creditor applies to be permitted to prosecute 
the original petition, the proceedings may be 
iinally dismissed or discontinued; but, the right 
to apply, and the power of the court to permit 
such other a"editor to prosecute, are not to be 
•defeated by a collusive arrangement between 
the petitioning creditor and a claimant under 
attachment or preferential lien, payment or 
transfer, which an adjudication upon the orig- 
inal petition would dissolve or remove. The 
argument, that "adjourned day," in the clause 
in question, means, only, that adjourned day 
named in the previous section, which is given 
for the purpose only of service of notice to 
the debtor of the petition filed against him, 
is quite too narrow a construction of the stat- 
ute, and would plainly defeat the beneficial 
purposes of the provision itself. The more 
just and liberal construction of the clause, 
which makes "adjourned day" mean any day 
to which, before an adjudication, the proceed- 
ings under the order to show cause may be 
adjom'ned, does no violence to the language 
of the statute; it best secures the object for 
which thie clause was inserted in the statute; 
and, without such interpretation, the clause 
would be practically useless. In giving iliis 
■consti"uction to the clause in question, we con- 
form to the decision of the com-ts ia England, 
giving a like consti-uction to analogous pro- 
visions in the statutes of bankruptcy in that 
kingdom. A striking instance of this, and 
-containing reasoning quite analogous to that 
herein above pursued, is found in Kynaston 
V. Davis, 15 Mees. & W. 708. In that case, 
the construction of the act of 5 & 6 Vict c. 
122, was imder considei-ation. By that act it 
-was provided, that, if the fiat be not opened 
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by the petitioning creditor within three days 
after its return, or within such extended term 
as might be allowed by the' court, the court 
might, on the application of any other creditor, 
open the fiat and proceed to an adjudication. 
The court held, that, under this language, the 
right of such other creditor to intervene was 
secured down to the time of an adjiidication; 
and that the object of the enactment was to 
enable any other creditor to proceed, where 
the creditor who obtained the fiat was unable 
or unwilling to do so, and had abandoned the 
fiat— an object' which would be defeated, in 
almost eveiy case, if a narrow and literal 
consti-uction of the words "open the fiat," in- 
sisted upon by the defendant, were adopted. 
The observations of Baron Parke, in deciding 
the case, are quite relevant to the present; 
and he refers to other cases in which the 
courts have given to the English statutes a 
construction adapted to secm-e their design 
and purpose, against claims to a mere literal 
or technical construction. Some analogies 
may also be found in English cases, which, 
though they relate to language quite difEer- 
ent from the terms of the section of our law 
now under discussion, shed some light upon 
the subject, by suggesting views which should 
govern the interpretation of the language em- 
ployed. Ex parte Magnus, 2 Mont D. & D. 
G04; Ex parte Saunders, 3 Mont. & A. 206; 
Ex parte Cousins, 2 Glyn & J. 270; Ex parte 
Goldsmid, 1 De Gex & J, 257; Ex paite 
Haines, 3 De Gex & J. 58. 

It is insisted, on behalf of the appellants, 
that, if the right of intervention existed not- 
withstanding the order of the 20th of Octo- 
ber, the order under reviejv was, neverthe- 
less, erroneous, in this, that, according to the 
terms of the 42d section, the court are to 
proceed to adjudicate not upon the petition 
originally filed by King, but upon the new 
petition of the intervening creditor; that the 
only purpose of the clause cited from the 42d 
section was to treat the alleged bankrupts 
as in court, by virtue of the former ox*der to 
show cause and service thereof, and to dis- 
pense with any further sei'vice of notice, 
but in court only to submit to a proceeding 
on the new petition; and that it was, there- 
fore, erroneous for the court to permit the 
intervening creditor "to prosecute the origi- 
nal petition of King in the same way and 
manner and to the like effect as the said 
King might or could do" if the previous or- 
der for discontinuance had not been made. 
It is obvious, that this suggestion refuses 
any recognition of the reasons above as- 
sumed to have induced the provision under 
consideration, and denies that congress had 
any such object or pui'pose of benefit or ad- 
vantage to creditors as in the discussion thus 
far we have stated. No such object or pur- 
pose, or benefit to other creditors, is pro- 
moted by the provision, if such be its true 
meaning. If so construed, it simply author- 
izes other creditors to present a new peti- 
tion and treat the alleged bankrupt as in 
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court to receive it, and that is all. In other 
words, it enables another creditor to require 
the court to entertain his own independent 
petition without the duty of ordering a new 
service of an order to show cause thereon. 
"When it is remembered that no leave was 
necessary to enable other creditors to file 
their several independent petitions on that 
or on any other day, it must be conceded, 
that dispensing with a further service, if 
they came in on the failure of the first peti- 
tioning creditor to appear and proceed, was 
a very small concession. 'The considerations 
already suggested, founded upon the design 
and object of the law, the reasons why each 
creditor ought not to be required to file a 
separate petition in order to secure the right 
of equal distribution, the analogies found in 
the English bankrupt acts, which looli to an 
actual substitution of the intervening cred- 
itor for the original petitioner, and in the 
very proceedings begun by the latter, are all 
overlooked or disregarded in the construc- 
tion thus lastly contended for. Neverthe- 
less, whatever reasons may be suggested, 
and whatever may be supposed speculatively 
to have been the object and purpose of the 
clause, the court must deal with the provi- 
sion as it is found in the law. We must take 
it as it is, and, if it does not, when fairly 
and reasonably construed, secure such sup- 
posed object, or effect the supposed benefi- 
cial purposes in favor of other creditors, we 
should be compelled to say that the law is 
so framed as to fail in this respect. 

The claim requires a recurrence to the pre- 
cise language of the provision, viz., "if the 
petitioning creditor shall not appear and pro- 
ceed on the return day, or adjourned daj', 
the court may, upon the petition of any other 
creditor, to the required amount, proceed to 
adjudicate on such petition, without requir- 
ing a new service or publication of notice to 
the debtor." The force of the argument is 
made to rest upon the words "on such peti- 
tion." On the ordinary rule, that "such" 
refers to the last antecedent, namely, the 
petition of another creditor, it is supposed 
that the court are to adjudicate upon the 
acts of bankruptcy charged in the new pe- 
tition only, and with such effect as if no for- 
mer petition had been filed, (new notice only 
being dispensed with,) the former petition, 
and all proceedings thus far had thereon, 
dropping out entirely, as if never made or 
taken. The rule of grammatical construc- 
tion thus insisted upon is by no means con- 
elusive. We know, by observation, that 
hardly any rule governing the use of lan- 
guage is more frequently violated. We must 
look at the contest, consider the relation of 
the clause under construction to other parts 
of the section, and to other sections con- 
nected with the subject, and consider, also, 
if we can, the design and object of the 
clause, the conveniences or benefits it was 
intended to secure or confer, and the evils, if 
any, which it was intended to prevent, and 



if, upon a review of all the considerations 
thence arising, it appears that "such peti- 
tion" was the petition which was the sub- 
ject of the prior part of the section, and of 
the two preceding sections, viz., the peti- 
tion of the original petitioning creditor, we 
should so hold, notwithstanding another pe- 
tition is named in immediate prior connec- 
tion with those terms, and should thereupon 
read the clause, "the court may, upon the 
application of any other creditor, to the re- 
quired amount, proceed to adjudicate on such 
petition." This is, I think, the ti'ue mean- 
ing. The subject of the preceding sections, 
and of the prior portion of the 42d section, 
is, solely, the petition of a creditor alleging 
acts of bankruptcy, the preliminary proceed- 
ings to give an opportunity to the debtor to 
appear and submit to an adjudication, or to 
deny the acts of bankruptcy and make up 
an issue to be tried either summarily or by 
a jury, upon the allegations of the parties 
respectively, and a direction to the court to 
adjudicate the question whether the debtot 
is or is not bankrupt, according to the proofs 
and finding thereon whether the allegations 
of the petition are or are not proved. Provi- 
sion is made for an adjudication if the debtor 
does not appear, provision is made for a dis- 
missal of the proceeding if the proof fails 
to establish the allegations in the petition, 
and then provision is made that, if the peti- 
tioning creditor does not appear, the court 
may, upon the petition of any other creditor 
to the required amount, proceed to adjudi- 
cate on such petition. I cannot resist the 
conclusion, that this means that the court 
may proceed to adjudicate upon the allega- 
tions upon which the order to show cause 
was granted, and which the petitioning cred- 
itor neglects to pursue, the allegations which 
have been put in issue, (as the case may be,) 
the allegations which the court is then sit- 
ting to try and determine. Intervention by 
another creditor in a pending i^roceeding, 
and not institution of a new proceeding, was 
the intent and meaning, as, in the English 
statute, substitution of the intervening cred- 
itor for the petitioning creditor is provided 
for. The words "on the petition of another 
creditor" do not naturally import a new pe- 
tition, charging acts of bankruptcy, to be 
themselves the subject of denial and trial 
thereupon, but a petition asking the court to 
proceed to an adjudication. The court is to 
proceed to an adjudication not of its own 
motion, not without a prosecuting party, but 
at the instance of another creditor petition- 
ing therefor. The fact that this privilege of 
intervention was limited to a creditor to the 
required amount rather favors than prevents 
this interpretation. Other sections confine 
the right to file an original petition to cred- 
itors to whom at least $250 is due, and, if 
a new petition, to be treated as an original 
and independent allegation of acts of bank- 
ruptcy, was here contemplated, it was un- 
necessary to renew the limitation. But, it 
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was fitting and proper to say, where a peti- 
tioning creditor abandons his petition, no 
creditor shall take it up and proceed thereon 
Tvho could not himself have petitioned. And 
this is also conformable to the English stat- 
ute, which does not allow another creditor 
to be substituted for the petitioning creditor 
who fails to prosecute, unless such other 
creditor be, by his relation to the subject, 
Iiimself competent to have prosecuted the 
proceedings. Enough has already been said 
of the evil of a construction which* would 
drive all the creditors of a debtor who had 
committed an act of bankruptcy, to file their 
several and numerous petitions, that they 
may be safe. Probably no acts of bank- 
ruptcy are so generally the ground of peti- 
tion as preferences to favored creditors, or 
other transfers, or sufEering property to be 
taken on attachment or other process, which 
are valid if petitions in bankruptcy are not 
filed within four months; and even fraudu- 
lent conveyances, and various other frauds 
and misconduct, cannot be made the basis 
of an adjudication of bankruptcy, unless the 
petition therefor is filed within six months; 
and so every creditor must file his petition 
or submit to the hazard that some influence 
may induce the withdrawal of pending peti- 
tions and he be remediless. It is said that 
there are reasons why the law should per- 
mit a creditor to intervene and prosecute 
such pending petition, but they do not show 
that such is, in fact, the law as it was on- 
acted. This is true, but, when the statute 
will rationally admit of two interpretations, 
such considerations are entitled to great 
force; and especially so when, upon a re- 
view of the whole statute, it is manifest that 
it was not contemplated that each creditor 
would file a petition, and that, although it 
may happen that more than one is filed, the 
adjudication, if both are in the same juris- 
diction, is to be upon the one first filed. That 
the words "such petition" mean the original 
petition seems to be further indicated by the 
fact that the court are to proceed thereon 
without further notice to the debtor. He 
has had notice of its allegations, he is in 
court prepared to answer thereto, prepared 
also to try their truth or establish his de- 
nial, and the fact that he is to meet in the 
contest the intervening creditor instead of 
the original petitioner is not of the least mo- 
ment to him. But, surely, it was not the in- 
tention of the law to permit a new petition, 
containing (for aught that is here found to 
the contrary) new allegations of fraud or 
other acts of bankruptcy, and authorize the 
court to proceed to an adjudication thereon 
without further notice. According to the 
claim made, the intervening creditor, on the 
very day, and, as the case may be, after the 
cause is set down for trial and the jury are 
present, files his new petition, and, without 
further notice to the debtor, the court may 
proceed to an adjudication thereon. I can- 
not think that this is what is meant. It 
14FED.CAS. — 58 
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may be answered, that no just tribunal 
would fail, if new allegations were found in 
the new petition, to give time to the debtor 
to prepare his defence, and, instead of pro- 
ceeding, to postpone proceeding. The reply 
is— no legislature would authorize the court 
to proceed. What the court may do is, pro- 
ceed to investigate the allegations already 
before them, and of which the debtor already 
has notice, and has come to meet. And, 
once more, let it be conceded that the words 
"on such petition" should have their gram- 
matical reading, and that they mean, on the 
petition of another creditor, it does not fol- 
low that the original petition is to have no 
further influence upon the proceedings. 
What, according to the fair intent of tlie 
provision, should the petition of such other 
creditor show, in order to bring him within 
the privilege of intervening? For, let it be 
borne in mind that he needs no privilege to 
file his own independent petition and bring 
the debtor to answer its allegations, and 
with every advantage which accrues to him 
from the filing thereof on the day when he 
files it. What, then, where a creditor comes 
in under this 42d section, should his petition 
state? If that may be answered by the sec- 
tion itself, it need only show the facts which, 
by that section, must exist in order to en- 
title him to call upon the court to proceed to 
an adjudication; and these are, the pending 
of the original petition, the order to show 
cause thereon and what has been done there- 
Tinder, his own competency to invoke the ac- 
tion of the court, and his call upon the court 
to proceed. Even these matters may be de- 
nied by the debtor; and it is, in a just sense, 
true, that, if the court proceed, the proceed- 
ing is on his petition. Thereafter, the con- 
test is between him and the debtor, and not 
between the debtor and the original peti- 
tioner. It is his petition which brings him 
into the controversy and makes him the 
party prosecuting. 

The construction we thus give to the 42d 
section of the bankrupt act conforms to the 
views expressed in several of the district 
courts. See In re Camden Rolling Mill Co. 
[Case No. 2,338]; In re Olmsted [Id. 10,505]; 
In re Mendenhall [Id. 9,424]. 

These views necessarily lead to the con- 
clusion, that the order of the 20th of Octo- 
ber, permitting a discontinuance, was im- 
providently made, and was properly revoked 
or vacated. At the November term, to which 
the proceedings had been adjourned or con- 
tinued, other creditors had an express stat- 
ute right to apply, and the court had power 
to permit such applying creditors to appear 
and prosecute the original petition. Indeed, 
I think it was the duty of the court, on such 
application, to proceed to an adjudication. 
This conclusion renders it unnecessary to 
express any further opinion upon the other 
points which were argued upon the hearing 
of this appeal or review. The order must be 
affirmed, with costs. 
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Case K'o. 7,966. 

In re LAOHEMBYER. 

[18 N. B. R. 270; 18 Alb. Law J. 242.] i 

District Court, S. D. New York. Sept. 20, 1878. 

Baxkkuptcy — Phovable Debt — Claije for Ali- 
mony — Stat of Proceedin"gs. 

A claim for alimony, whether the same ac- 
crued before or subsequent to the commence- 
ment of the proceedings in bankruptcy, is not a 
provable debt, and proceedings to enforce its 
payment cannot properly be staid by the bank- 
rupt court. 

[In the matter of Frederick liaehemeyer, a 
bankrupt,] 

A. W. Gazzam, for bankrupt. 
W. H. Secor, for wife. 

OHOATE, District Judge. This is a mo- 
tion to vacate a stay of pi-oceedings on the 
part of the banknipt's divorced wife for the 
enforcement of a decree for alimony. Upon 
decree of divorce on the ground of adulteiy, 
pronounced several years before the com- 
mencement of proceedings in bankruptcy, 
alimony was decreed to the wife at the rate 
of fifty dollars a week during her natural 
life. The decree contained a provision al- 
lowing either party to apply to the court for 
a modification of the decree upon the hap- 
pening of any event materially changing the 
circumstances of the parties. There is a 
large amount of arrears of. alimony which 
became payable before the bankruptcy, still 
unpaid, as well as a further amount which 
has since accrued. As to the continuing 
obligation to pay alimony since the com- 
mencement of the bankruptcy proceedings, 
there can be, I think, no question that it is 
iiot affected by the bankruptcy. The obliga- 
tion cannot be discharged by the discharge 
in bankruptcy. Independently of the pecul- 
iar character of the obligation, which raises 
the question whether any claim for alimony, 
accrued or otherwise, is in its nature prova- 
ble under tlie banki-upt law, the obligation 
to future payments is not, within section 
S0G7, a debt then existing, but not payable 
till a future day, in which case it might (if 
a debt at all) be proved with a rebate of in- 
terest, because the obligation to pay it in 
the future is contingent upon the life of the 
wife. The debts so described in that sec- 
tion are debts to become due absolutely at 
a future time. Nor is it a contingent debt 
or liability, within the meaning of section 
5068; first, because it does not arise upon 
a contmct of the bankrupt, and the provi- 



1 [Reprinted from IS N. B. R. 270, by per- 
mission. 18 Alb. Law J. 242, contains only a 
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sions of that section have been held, on 
what seems to be a reasonable construction 
of its terms, to be confined to debts arising 
upon contract Zimmer v. Schleehauf [115 
Mass. 52]. And secondly, it is not within 
that section, because that section relates 
only to those contingent obligations of which 
the present value can be estimated. Riggin 
V. Maguire, 15 Wall. [82 U. S.] 549. And 
the amount of the alimony yet to accrue at 
the date of the bankruptcy was subject to 
modification by the action of the court by 
which it was decreed, and therefore any 
present valuation of it was impossible. The 
future alimony, therefore, not being a prova- 
ble debt, proceedings to enforce its payment 
cannot properly be stayed by this court, 
even though the question of the bankrupt's 
discharge is still pending and undetermined. 
Section 5106. 

As to the arrears of alimony due at the 
commencement of the proceedings in bank- 
ruptcy, a question arises w^hether they are 
not to be regarded as debt upon judgment, 
of a nature provable in bankruptcy. There 
seems to have been no decision upon this 
point either under the present law [of 1867 
(14 Stat 517)] or that of 1841 [5 Stat. 440]. 
Under the English bankrupt law such a 
claim is provable under an express provision 
that the order of discharge should discharge 
the bankrupt "from the effect of any process 
issuing out of any court for contempt of any 
court for non-payment of money, and from 
all costs that lie would be liable to pay in 
conseqtience of or on purging his contempt," 
and "that a person entitled to enforce 
against the bankrupt paj'ment of any mon- 
ey, costs, or expenses by process of con- 
tempt issuing out of any court shall be en- 
titled to come in as a creditor under the 
bankruptcy, and prove for the amount paya- 
ble under the process." Dickens v. Dick- 
ens, 2 Swab. & Tr. 645. As this decision is 
based wholly on these provisions in tlie Eng- 
lish law, it affords no aid in the construc- 
tion of our bankrapt law, except the very 
general consideration that such a claim has 
been deemed a proper one to bring within 
the operation of a system of bankruptcy. It 
was held under the bankrupt law of 1841 by 
the district judge of Connecticut that a 
judgment under a Connecticut statute for 
the maintenance of a bastard child was not 
a "debt" provable and dischargeable witliin 
the meaning of that law. In re Cotton 
[Case No, 3,269]. The decision is based on 
the peculiar nature of the obligation on 
which the judgment was founded, being a 
natural duty growing out of the relation of 
the parties, and not out of any contract. 
That case certainly affords a strong anal- 
ogy to the present Similar rulings have 
been made in some of the state courts as to 
judgments for maintenance of bastard chil- 
dren under the former and present bankrupt 
laws. Hawes v. Cooksey, 13 Ohio, 242; 
Com, V. Erisman, 21 Pittsb. Leg. J. 69. It 
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Jias been held that a penalty due to the 
Xinited States for violation of the revenue 
laws for which an action will lie is a prova- 
ble debt In re Rbsey [Case No, 12,066]. 
And so as to a claim for value of goods for- 
feited. In re Vetterlein [Id. 16,929]. And 
in the case last cited it is said by Mr. Jus- 
tice Hunt that "whether the debt arises 
from a promise to pay, or whether it arises 
from a duty or obligation to pay, is not im- 
portant." On the other hand, it has been 
held that a judgment for a fine is not prova- 
ble. In re Sutherland [Id. 13,639]. In the 
case of In re Hennocksburgh [Id. 6,367], it 
seems to have been held that a judgment 
for a mere personal tort is a provable debt. 
And in the case of In re Schuchardt [Id. 12,- 
483], there is a dictum of Judge Blatchford 
to the same effect as to a judgment to dam- 
ages for deceit. A judgment for costs has 
been held to be provable. Graham v. Pier- 
son, 6 Hill. 247. 

The weight of the authority at present, 
therefore, clearly is that a positive obliga- 
tion to pay a certain sum of money, liqui- 
-dated, and for which an action will lie, 
though not based upon contract, nor grow- 
ing out of conti-act, is a provable debt under 
the present bankmpt law, and these later 
authorities have given a more extended con- 
struction to the word "debts" under the 
present bankrupt law than was given to the 
same word in the law of 1841 by the district 
-court of Connecticut in Re Cotton, ut supra, 
where a judgment for damages for seduc- 
tion was held not provable. But a claim 
for arrears of alimony is in some respects 
■different from any of the obligations held 
provable in the cases above cited. It is not 
generally enforceable by action, but by pro- 
•cess for contempt If the obligation to pay 
the overdue alimony were an absolute obli- 
gation enforceable in a personal action, it 
would seem to be within the cases cited 
above, although this obligation to pay has 
resulted from a natural duty which the par- 
ty has repudiated, or has refused or neglect- 
ed to perform. It cannot well be said as to 
overdue alimony, as it may be as to future 
alimony, that it is a mere liquidation of or 
fixed compensation for the breach of an ex- 
isting natural obligation, which is the prin- 
cipal obligation, for as to the time past there 
is no such obligation, and all that remains is 
the obligation to pay the money according 
to the decree of the court It seems, how- 
ever, that one of the reasons why an action 
will not ordinarily lie to enforce a decree for 
alimony is that, from the peculiar character 
of the obligation, the decree is always sub- 
ject to modification by the court in which 
the decree was entered, according to the 
varying circumstances of the parties, and 
that no other court can undertake to admin- 
ister the relief to which the parties are en- 
titled, except the court which has jurisdic- 
tion of the original suit See remarks of 
Hornblower, C. J., 3 Harrison [18 N. J. Law] 



188, 193; also Allen v. Allen, 100 Mass. 373. 
The case, as to overdue alimony, is not 
free from doubt, but, upon the whole, I 
am of the opinion that it is not a prova- 
ble debt, within the meaning of the bank- 
rupt law, because not an absolute obli- 
gation enforceable by action. Some con- 
siderations touching the general policy of 
the bankrupt law point, I think, to the same 
conclusion. The two chief objects or gen- 
eral pui-poses of a bankrupt law are the re- 
lief of unfortunate persons, who, by losses 
in business, have become insolvent and un- 
able to pay their debts in full, and the 
equitable distribution among creditors of 
whatever property such persons may still 
have. It is chiefly for the relief of busi- 
ness men, as business men, and indirectly 
for the public gopd, and rehabilitating them 
to a condition in which, as active business 
men, they may take their proper share in 
the productive and industrial class of the 
community. The obligation to pay alimony, 
though in form a quasi debt, pai-takes in no 
degi'ee of that business character of the obli- 
gation chiefly within the purview of a bank- 
rupt system. It is one of the sanctions de- 
vised by the law for the enforcement of a 
natural duty or obligation, and the punish- 
ment of its violation. It may well be said 
to be in its nature foreign to the scope of 
a bankrupt system, so far as that system 
deals with the debtor and his release. And 
in this respect it is wholly unlike some of 
those absolute obligations, not growing out 
of eonti'act, which have been held to be 
within the pui-view of the bankrupt law, as, 
for instance, forfeitures and penalties due 
to the United States, which, though not bas- 
ed on contract, do grow immediately out of, 
and are incurred in the course of, business 
transactions. Again, as to the relief of this 
quasi debtor, he is not without remedy, as 
he may always apply to the justice or mer- 
cy of the court having jurisdiction of his 
cause. Permanent alimony is regarded rath- 
er as a portion of the husband's estate to 
which the wife is equitably entitled than as 
strictly a debt and alimony payable from 
time to time may well be regarded as a por- 
tion of his current income or earnings, and 
is ordinarily based and measured in its al- 
lowance upon such income or earnings. The 
court having jurisdiction of this peculiar 
subject is alone competent to deal with the 
equities which changes in the circumstan- 
ces of the husband's property or income may 
introduce into questions of alimony. It may 
also well have been thought that the public 
good requires that the sanctions thrown 
about the marriage relation and its duties 
should not be weakened by a release of the 
husband from obligation of this character 
by any other than a divorce court, and espe- 
cially by a release depending upon consid- 
erations having no relation whatever to 
those considerations which fixed and defined 
the terms of the obligation itself. It is also 
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obvious that claims of tMs character are not 
of so common occurrence that their excep- 
tion out of the ' bankrupt law would have 
any appreciable effect in diminishing the 
general good to the community which the 
release of insolvent debtors was intended to 
accomplish. 

These and other considerations which 
might be suggested go to show that there 
may have been good reasons for omitting 
this class of obligations, so far as debtors 
are concerned, from the scope of a bankrupt 
system, although, as it has been seen above, 
they have not been deemed sufficient in 
England to have that effect there. While, 
on the other hand, as regards the interests 
of the creditor class, which are intended to 
be provided for by the bankrupt system, it 
may be said indeed that there is some hard- 
ship in excluding a divorced wife from 
sharing with the creditors in the existing as- 
sets of her bankrupt husband to the extent 
of her overdue alimony, yet probably, on the 
whole, it is an advantage to this class of 
persons to be excluded from the law alto- 
gether, rather than to be included subject to 
the release of the unpaid balance, as they 
are in England, because the great majority 
of bankruptcies, in this counti-y, at least, 
are bankruptcies with little or no assets, 
and it may in general be said that the very 
fact of the alimony being largely in arrears 
indicates either laches in the wife, in not 
seeking to enforce what, from its vei-y na- 
ture, was intended to be a punctually paid 
obligation, being intended for her support 
from week to week or month to month, or 
that the income and earnings of the hus- 
band are so reduced that in fact he cannot 
be compelled, even by the plenary powers 
of the divorce court, to make that provision 
for his wife which was held to be just and 
reasonable at the time the allowance was 
fixed. And in the latter ease there is no 
very strong ground of reason or justice for 
giving the wife extraordinary favor in the 
distribution of her husband's estate, for the 
wife agrees at the marriage to share his 
varying fortunes, and the mere fact that she 
has been divorced from him affords no rea- 
son why she should not also share in the 
hardships incident to his misfortunes in 
business. It may well be, therefore, that 
upon considerations of public policy touch- 
ing the interests both of debtors and cred- 
itors and husbands and wives, this class of 
claims was intentionally omitted from the 
provisions of the act, and left where it was 
found,— exclusively, for all purposes, within 
the jurisdiction of other tribunals. At any 
rate, these reasons bearing on a question of 
doubtful construction seem to me sufficient 
to exclude this claim from the class of debts 
provable in bankruptcy. It will be observ- 
ed that section 5072 of the Revised Statutes 
necessarily implies that there are claims 
which may, in some sense, be described as 
debts which are not provable. One well- 



defined class of such obligations is the whole 
class of unliquidated damages for mere 
torts. But there may well be other claims 
thus excepted, and I think the present is 
one of them. 
Injunction dissolved. 
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DAOHENMEYER v. The ANGELINA. DAY 

et al. V. SAME. WATSON et al. v. 

SAME. 

PL Wkly. Notes Oas. 22.] 

District Court, E. D. Pennsylvania. Oct. 9, 
1874. 

Shipping — Libel by Bkoker Who Negotiated 
Charter —Right op Charterer Trf have Ves- 
sel Sail— Maritime Lieks— Right of Brokdr 
to Intervene. 

[One who acts as ship's broker in negotiating 
a charter cannot afterwards assert a chiim 
against the vessel in such a manner as to inter- 
fere with the voyage for which she was char- 
tered; but the claim may be asserted in an ac- 
tion properly brought by a third party under 
which the vessel is held in arrest.] 

June 15th, Otto Lachenmeyer filed his bill 
against the schooner for a balance of ?390.65, 
on account of advances made to her for nec- 
essary disbursements and repairs in foreign 
ports, amounting to $16.39. This libel was 
allowed, and the vessel arrested. June 17th, 
an amendment to the libel was filed, strik- 
ing out two bills claimed for, amounting to 
?174.39. Eo die, Messrs. Day and Carter 
filed their Ubel for necessary repairs in a 
foreign port, amounting to $159-77, being one 
of the bills stricken out of Lachenmeyer's 
libel by amendment. Libel allowed, and 
vessel attached. June 18th, Messrs. Thomas 
Watson & Sons came into court and exhib- 
ited statement of facts agreed upon by all 
parties in interest, whereby it appeared that 
Otto Lachenmeyer, the libellant above nam- 
ed, had acted as ship-broker for the Ange- 
lina, in negotiating a charter-party between 
the said schooner and Messrs. Watson & 
Sons; that in pursuance of such charter- 
partj-- a cargo had been placed on board the 
schooner, and some $500 paid to Lachen- 
meyer on account of the schooner, as ad- 
vance freight (which was credited in the ac- 
count annexed to his bill). 

Mr. McMurtrie appeared for the Messrs. 
Watson, and moved that the schooner be re- 
leased from arrest under the process issued 
on libel of Lachenmeyer, on the ground that 
one who acted as ship-broker in negotiating 
a charter, could not afterwards assert a 
claim against the vessel, in such a manner 
as to interfere with the voyage for which 
she was chartered. 

Mr. Coulston, for the Angelina. 

Boudinot & Flanders, for Otto Lachen- 
meyer, argued that a ship-broker who had 
acted in good faith in bringing together 
master and charterer, was not precluded fr,)ia 
pressing all his legal remedies for the recov- 
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ery of sudi balance as might afterwards be 
foimd due to Mm for liis disbursements; 
and tliat it would be against tbe interests of 
trade that he should be so precluded. 

THE COURT ordered that the vessel be 
released and allowed to proceed on the voy- 
age for which she was chartered, unless de- 
tained on other process than that of Lachen- 
meyer. 

The same day, claim of Holbrook, master, 
filed, and stipulation with J. B. Watson 
(of Messrs. Watson & Sons), as security, 
in the suit of Day & Carter, and vessel 
released. June 22d, Holbrook, master, filed 
answer in both suits, not denying the 
justice of claims, but objecting to cei*tain 
items amounting to $172.62, in Lachenmey- 
er's libel, as not being the subjects of lien; 
and alleging his belief that Day & Carter's 
claim had been paid by Lachenmeyer. Aug. 
29th, Thomas Watson & Sons filed then: 
libel against the schooner on a bottomry 
bond, alleged to have been executed June 
18th, 1874, for $1,564.00— according to ac- 
count annexed for $1,479.05. The libel was 
allowed, and the vessel arrested by the mar- 
shal. 

Sept 3d, the petition of Otto Lachenmeyer 
was filed, setting forth the above facts, and 
praying that attachment against the vessel 
might issue as upon his original libel, or oth- 
erwise. Whereupon THE COURT ordered 
the petition to be filed as supplemental to pe- 
titioner's original libel, or as of intervention 
in the suit of Watson & Son, and ordered at- 
tachment to issue. 

Sept 4th, affidavit of T. B. Watson filed, 
setting forth that the vessel is perishable on 
account of ehangeableness. 

Coulston, for Watson & Sons, moved for 
appraisers. Whereupon THE COURT ap- 
pointed appraisers and ordered them to re- 
port whether there was any special reason 
for an early sale. 

Sept 7th, report of appraisers filed recom- 
mending early sale, and valuing the vessel 
at $3,000. 

Sept 2oth (due proclamations having been 
made), on motion of Coulston, for libellant, 
TH33 COURT entered decree pro confesso, 
in favor of T. B. Watson & Sons, for $1,- 
508.01, and writ of sale ordered, returnable 
Oct. 16th. Oct 9th, writ of sale returned, 
sold to John C. Rayming for $2,100. Where- 
upon, on motion of Coulston, for libel- 
lant and the filing of affidavit of service of 
notice to owners, THE COURT approved 
and confirmed the sale. 
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District Court, E. D. Wisconsin. Aug. Term, 
1872. 

Shipping BegdI/Atioks — Steam Register — De- 
PEOTiVE Register — Approved by Inspectors. 

1. A vessel propelled in whole or in part by 
steam, having complied with the act of Febru- 
ary 28, 1871 [1 Stat 440], and the rules of the 
board of supervising inspectors, and the secreta- 
ry of the treasury, by placing on board a regis- 
ter adopted by said board and secretary, which 
proved defective and insufficient, and required 
frequent repairs, is not liable to seizure for hav- 
ing in use an imperfect register. 

2. By purchasing one of the registers ap- 
proved by lawful authority, the requirements 
of the law were complied with. 

This was a motion to dismiss a libel of 
information filed against the steamer Lac La 
Belle, for not being provided with a proper 
steam registering gauge. 

Levi Hubbell, Dist Atty., for United States. 
Finches, Lynde & Miller, for respondents. 

MILLER, District Judge. This libel of in- 
formation brought by the district attorney 
charges that said steamer, having and carry- 
ing passengers on board, did navigate Late 
Michigan between the port of Grand Haven, 
in the state of Michigan, and the port of Mil- 
waulree, in the state of Wisconsin, in viola- 
tion of the second subdivision of section elev- 
en of the act of congress, entitled "An act to 
provide for the better security of life on 
board of vessels propelled in whole or in part 
by steam, and for other purposes,"— approved 
February 28, 1871, in this, that said steamer 
has not been provided with a steam register- 
ing gauge as required by the said act, and 
by the rules and regulations adopted and pre- 
scribed by the board of supervising inspect- 
ors under and pursuant to said act And a 
penalty of five hundred dollars is claimed, 
and for the payment of the same the steamer 
has been seized. 

The said second subdivision of the act (16 
Stat 444), among other things, directs that the 
inspectors shall satisfy themselves that there 
are on each steam vessel, "to indicate the 
pressure of steam, suitable steam registers, 
that will correctly record each excess of steam 
carried above the prescribed limit, and tne 
highest point attained, which shall be taken 
wholly from the control of all persons engaged 
in navigating such vessel, and secm-ed by the 
inspectors— provided, however, that no kind 
of instrument, machine, or equipment for the 
better security of life provided for by this act 
shall be used by any such vessel, which shall 
not first be appr(?red by the board of super- 
vising inspectors, and also by the secretaiy of 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 7 Am. Law Rev. 
384, contains only a partial report.] 
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tlie treasury." Pui-suant to this provision of 
the act, the board of supervising inspectors of 
steam vessels, and the secretary of the treas- 
ury, adopted and prescribed rules and regula- 
tions, and names of certain instruments, ma- 
chines, and equipments. Kule 95 — "All steam 
registers required by law shall not be allowed 
to use any card, paper, or dial for recording 
the pressure and Its variations, which shall 
need renewal oftener than once in every 
twelve months." And among the instruments, 
machines, and equipments adopted is the re- 
cording steam gauge of E. H. Ashcrafts, of 
Boston. 

The answer of claimants alleges that at and 
before the time of the seizm-e of the said 
steamer she had on board and in use accord- 
ing to the requirements of the said act of 
congress, a recording steam gauge or regis- 
ter known and distinguished as B. H. Ash- 
crafts', of Boston, Massachusetts, which steam 
register had theretofore been approved and 
was then approved by the board of supervis- 
ing inspectors of steam vessels for the United 
States, and the secretary of the treasury; and 
respondent alleges that it has complied with 
the provisions of the said act of congress ac- 
cording to its true intent and meaning. 

The Ashcrafts register was proven to be on 
board this steamer at the time she was seized. 
The seizure was made on the ground that this 
register was defective in its construction, and 
did not comply with the requirements of the 
act of congress, and rule 95 above quoted. 
The registers requhed by the act are to be lo- 
cated out of the reach of the oflacers of the 
steamboat, and in view of the passengers. 
They are to be under the control and subject 
to the examination of the inspectors. And 
by the rule, registers shall not be used which 
need renewal oftener than once in every 
twelve months. It is proven satisfactorily 
that the register in this steamer had been in 
use for a short time, .and was found to be 
out of order. It was repaired by the manu- 
facturer, and returned, and was put up again. 
On examination, it was found again out of 
order, and the register device refused to oper- 
ate as required by law. The registering ap- 
paratus failed to perform its functions. The 
register pointer would move forward on an 
excess of pressure, and again on the return of 
the excess of pressure the pointer would move 
back to the point from which it started; while 
it should have remained at the point to which 
the pressure forced it in the excess of steam. 
The return of the pointer left no indication 
that tliere had been an excess of steam. 
If the difficulty was removed it would record 
each excess of steam up to ninety excesses, 
ninety times, and then it would fail to oper- 
ate until re-set, or re-adjusted. This could 
not be done without the inspector having ac- 
cess to it, as the law requires the govern- 
ment inspector to lock the register and keep 
it locked, and no one else to have access to 
it. The ninety excesses might be made within 
one week's time, or even less. This register 



would not be sufficient to run on this steamer 
for twelve months without repairing, and 
there would be no certainty in the ordinary 
use of the instrument of its coming anywhere 
near the requirements of the law. The Ash- 
crafts register is generally defective in its 
constraction, and it has not sufficient register- 
ing capacity to last twelve months. For these 
reasons a certificate of sufficiency of the regis- 
ter used on this steamer was refused by the 
inspector, and the vessel was seized. 

It is evident to me, from an examination of 
the testimony, that the steamer is not in fault, 
and that she cannot be adjudged liable to the 
penalty demanded. The claimant procured 
at its own expense a register approved by the 
lawful authority, and, on its failure, it was 
repaired at its expense. It is a well settled 
principle that the citizen shall not be ad- 
judged guilty of willful neglect of duty, or of 
violation of law. while faithfully submitting 
to the judgments or orders of oliicers of law- 
ful authority. Citizens are not responsible for 
mistakes of government officers. 

This case raises some doubts of the fulfill- 
ment of the requirements of the act of con- 
gress, by the registers accepted, but some reg- 
ister may be praduced by the ingenuity of 
man that may answer the purpose of the act. 
Owners of steamboats are not to be required 
to procure at their own expense all the regis- 
ters adopted by the board of supervising 
inspectors. They comply with the law by 
purchasing and trying one of the adopted reg- 
isters, and they should not be mulcted in a 
penalty for the insufficiency of the one pur- 
chased. 

The libel of information must be dismissed. 



I.A CLEDE COUNTY (DARLINGTON v.). 
See Case No. 3,577. 

LA COSTE (UNITED STATES v.). See Case 
No. 15,548. 

LA CROSSE RAILROAD (SOUTER v.). 
See Ca&e No. 13,180. 



Case Ko. 7,969. 

LA CROSSE RAILROAD BRIDGE. 

[2 Dill. 465.] 1 

Circuit Court, D, Minnesota. 1873. 

Railroad Bridge at La Crosse — Contract Rati- 
fied, WITH COXDITIOXS ANNEXED. 

1. Contract for the construction of a bridge 
across the Mississippi river at La Crosse, be- 
tween the bridge company and the Southern 
Minnesota Railroad Company (in the hands of 
a receiver appointed by this court, in a fore- 
closure proceeding), ratified, subject, however, 
to certain conditions limiting the duration of tlie 
contract, and to regulate the compensation to 
be paid for the use of the bridge by the railroad 
company, or its assigns or successors, or the pur- 
chasers at the foreclosure sale under the deed 
of trust. 

2. The order of the court held not appealable 
by bondholders not parties to the suit, 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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This was a bill in chancery by the plain- 
tiffs, to foreclose two certain mortgages giv- 
en by the defendant, to secure some five mil- 
lion dollars of its bonds, on about one 
hundred and eighty miles of its road, and 
franchises and propei-ty appertaining there- 
to. The road commences on the west bank 
of the Mississippi river, opposite La Crosse, 
and is completed westward one hundred and 
sixty-seven miles. The plaintifE applied to 
his honor Judge Nelson, at chambers, and 
obtained the- appointment of a receiver, who 
took possession of the road and property 
mortgaged, with directions to operate the 
road pending the suit. The appointment of 
receiver was opposed by the company, and 
the suit was also contested. See In re Mc- 
Elrath [Case No. 8,780]. The railroad com- 
pany had the franchise and right to con- 
sti-uct a railroad bridge across the Mississip- 
pi river, and extend its track over the same, 
so as to connect its road with La Crosse, 
and with the roads running thence east to 
aiilwaukee and Chicago; but the franchise 
to construct and operate such bridge was 
not covered by or embraced within said 
mortgages. The company was also empow- 
ered, by its charter, to create and issue, in 
such manner and on such terms as it might 
deem expedient, special stock on any part 
of its road, and to agree with the holders 
thereof for the appropriation of the net earn- 
ings of any portion of its road to the pay- 
ment of dividends on such special stock, 
which agreement should be effectual to se- 
cure to the holders of such special stock the 
application of such net earnings, as against 
any future act of the company, or any of its 
general liabilities. 

In this state of the case, the plaintiffs 
filed a special petition in the suit, setting 
forth the foregoing facts, and that the con- 
struction of such railroad bridge would be 
of great advantage to the road in the trans- 
action of its business, and enhance the value 
of the road and the security of the bond- 
holders under the mortgages; and that a 
contract was about to be entered into be- 
tween said company and certain capitalists, 
whereby the companj^ was to issue its spe- 
cial stock to the amount of one million dol- 
lars ($1,000,000), in consideration of which 
such capitalists were to construct said 
bridge, control, manage, and keep the same 
in repair, and that certain tolls were to be 
charged for the use of the same, and all the 
net earnings of the same were to be appro- 
priated as dividends on such special stock; 
the company binding itself to opei-ate its 
road over said bridge when constructed, in 
the transportation of freight destined to 
cross the river at that point, so far as it 
could control the same; but that the execu- 
tion of said contract, and the construction 
of the bridge thereunder, depended upon 
having the interests represented by these 
plaintiffs and by the receiver also bound 
thereby. And. the petition prayed an order 



of the court granting permission to the 
plaintiffs and to the receiver to become par- 
ties to such agreement, so far as to bind the 
interests thereto, represented by them under 
said mortgages in said suit and that such 
order be made a part of the final judgment 
or decree in the action, so that all rights ac- 
quired under said mortgages, through final 
judgment or decree in the action, should be 
subject to such agreement. The petition 
was presented to the circuit judge at cham- 
bers, at Des Moines, May 23d, 1873, all par- 
ties in the action appearing and assenting 
thereto; whereupon an order was made 
granting the prayer of the petition, with a 
special provision that any contract made un- 
der or by virtue of the order, should, before 
the same should have any validity, be pre- 
sented to the court for its ratification and 
approval, the power to ratify or reject being 
expressly reserved to the court. At the 
regular June term of the court, the matter 
came up for further consideration, and a 
contract was presented to the court for ap- 
proval, when Alexander^ Mitchell, Russell 
Sage, and W. C Gurney appeared by coun- 
sel, and asked to be made parties in this 
action, as bondholders under the mortgages 
to the amount of about $100,000, for the 
piu'pose of opposing the ratification of the 
contract, or the granting of any such order 
as prayed for; whereupon an order was 
made specially admitting them as party de- 
fendants, to be heard in opposition to the 
approval of the contract None other of 
the §5,000,000 of bondholders appeared to 
oppose the contract, and the express assent 
of a large majority was shown. The con- 
tract, as presented, was of unlimited dura- 
tion, and prescribed fixed rates of compen- 
sation to the bridge company. 

H. J. Horn and GilfiUan & Williams, for 
plaintiffs. 

J. M. Gilman and Bigelow, Flandrau & 
Clark, for railroad company. 

J. W. Cary, for Mitchell, Sage, and Gur- 
ney. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

PER OUE.IAM, Although the parties to 
the record consent to the contract as made, 
yet, upon consideration, we think it advis- 
able (since the future cannot be forecast) 
to annex to our approval of the conti'act the 
following conditions or modifications: — 

First The rates, tolls, and compensation 
provided for in said contract to be paid for 
the use of the bridge and track by the said 
company, its assigns, successors, or purchas- 
ers, at the foreclosure sale under the trust 
deed in suit, or their assigns or successors, 
shall be and remain in force during the per- 
iod of ten years after the completion of said 
bridge, and no longer, unless by the consent 
of parties then in interest 

Second. At the end of ten years, the tolls 
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shall tie fixed at rates which shall be just 
and reasonable for both parties then in in- 
terest, to be agreed upon every five years, 
and If the parties cannot agree, the ques- 
tion shall be a judicial one, to be determined 
by a competent court of equity jurisdiction, 
upon bill filed for that purpose. 

Third. At the expiration of twenty years 
from the completion of the bridge, and suc- 
cessively at periods of five yeaxs thereafter, 
the company, or its assigns, or its succes- 
sors, or purchasers at the foreclosure pro- 
ceedings under the deed of trust now in 
suit, may elect to purchase said bridge, and 
the rights and franchises in connection there- 
with, and if the parties cannot agree upon 
the price, tlie same shall be determined by a 
court of chancery, upon bill filed for that 
purpose, which price shall be fixed by the 
chancellor, subject to appeal, at such sum 
as, under all the circumstances, shall then 
appear to be fair, just, and equitable, hav- 
ing reference to the profits which have been 
derived by the bridge company, the value of 
the structure and the property, and the 
value of the bridge franchise across the riv- 
er at that time and place, and any other cir- 
cumstances that will conduce to the ascer- 
tainment of an equitable result. 

Fourth. The court decides nothing as to 
the exact situs of the bridge, but leaves that 
to the determination, under the laws of con- 
gress and of the state, of the parties to the 
conti'act. 

The said Mitchell, Sage, and Gurney, by 
their counsel, thereupon claimed an appeal 
from the order of the court in the premises, 
but the court, upon consideration, decided 
it was not an appealable order, and refused 
to allow the same. 



LA CROSSE & M. R. CO. (BRONSON v.). 
See Case No. 1,930. 

LA CROSSE & M. R. CO. (CLEVELAND v.). 
See Case No. 2,887. 

LA CROSSE & M. R. CO. (HOWARD v.). 
See Case No. 6,760. 

LA CROSSE, ETC., PACKET CO. (GERMA- 
NIA INS. CO. v.). See Case No. 5,361. 

LA CROSSE, ETC., PACKET CO. (KEL- 
LOGG v.). See Case No. 7,663. 



Case No. 7,970. 

In re LACY. 

[4 N. B. R. 62 (Quarto, 15) ; i 3 Am. Law T. 
215; 1 Am. Law T. Rep. Bankr. 226.] 

District Court, W. D. Texas, Nov., 1866. 

LiKSs — Record of Priority — Mortgage Recorb- 
ED Pkioh to Judgment Recovered Prior to 

THE EXEGDTION OF THE MORTGAGE — PBEFER- 
EXCE. 

Where a creditor claims a lien by virtue of a 
judgment against the bankrupt, recovered on 



5th November, 1866, but which was not record- 
ed in the clerk's office until 16th October, 1SG7; 
and another creditor holds a mortgage executed 
by bankrupt, and recorded 7th April, 1867, held, 
the mortgage lien has priority over the judg- 
ment. 

[In the matter of W- Y. Lacy, a bankrupt.] 

DUVAL, District Judge. In this case, the 
question certified to me for decision by the 
register, G. W. Whitmore, Esq., grows out of 
a controversy between D. A. Calhoun and 
J. M. Swanson, ci'editors of said bankrupt, in 
regard to the priority of their 'respective liens 
upon certain lands of said bankrupt in An- 
derson county. Calhoun claims a lien by vir- 
tue of a judgment recovered against the bank- 
rupt in the district court of Anderson county, 
on the 5th November, 1SG6, but which was 
not recorded in the county clerk's office of 
said county, until the 16th October, 1867. 
The lien claimed by Swanson accrues under 
a mortgage on the land, executed to him by 
the bankrupt, and recorded in said county, 
on the 7th April, 1S67. On the 12th Decem- 
ber, 1868, Calhoun proved up his judgment 
debt without security, and filed the same with 
the register, and subsequently, to wit, on the 
14th August, 1869, he made new proof of his 
debt with security. Construing together the 
three acts of January, 1812, 14th February, 
1860, and 9th of November, 1S6G, In regard 
to the liens of judgments on real estate, it 
seems to me there can be no doubt that the 
mortgage lien in this case had priority ovei- 
that of the judgment. This construction, I 
think, is fully borne out by the late decision 
of the supreme court of Texas in the case of 
Scogin V. Perry [32 Tex. 21]. The decision 
of the register is, therefore, in all respects 
affirmed; and the clerk will certify this judg- 
ment in the usual manner. 



1 [Reprinted from 4 N. B, R. 62 (Quarto, 15), 
by permission.] 
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Case No. 7,971. 

LADD V. DTILANY. 

[1 Graneh, C. C. 583.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1809. 

Sale — Merchantable Quality— CoNrLiCT op 
Laws — Place op Delivery. 

The law of the place where the goods are to 
be delivered, according to the contract of sale, 
determines the merchantable quality of tlie goods. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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TMs was an action for money paid, laid 
out, ana expended, in the purcHase of plank 
in Boston to be shipped here for the defend- 
ant. 

The plaintifE offered in evidence a deposition 
of Haskins, who had shipped the plank to 
Ladd, to prove that the boards were mer- 
cliantable. 

air. Youngs and Mr, Taylor, for defendant, 
objected that Hasklus was interested to prove 
the plaul^ merchantable, because if he does 
so the plaintiff will recover from Dulany, 
and will not bring an action against Haskms 
to recover back the money paid him for the 
plank: but if Ladd faUs against Dulany, ho 
may resort to Haskms, and this verdict will 
be evidence against him. 

THE COURT admitted the deposition; for 
the chance of a suit being brought by Ladd 
against Haskins was but a contingency, and 
this verdict would not be evidence for Ladd 
in such a suit, because not between the same 
parties. 

1. The defendant prayed the court to in- 
struct the jury that if no particular quality 
of plank was ordered by the defendant, he 
was not bound to receive it unless it was 
mercbantable according to the inspection of 
Alexandria. 

2. And if the order was for plank of a par- 
ticular quality, the defendant was bound to 
receive only plank of that quality. 

Mr. Swann, for plaintiff, contended that if 
the defendant requested the plahitlff to send 
to Boston for merchantable white pine boards, 
and these were merchantable according to 
the inspection in Boston, the defendant was 
bound to take them. The defendant employ- 
ed the plaintiff to make a contract for him in 
Boston; the law of that place must govern 
as to the quality. Suppose an order for fiour 
in Alexandria. It must be merchantable ac- 
cording to the Alexandria inspection. 

THE COURT instructed the jury that if 
they should be of opinion from the evidence 
that the plaintlEE was prevailed upon by the 
defendant to procure in Boston for the de- 
fendant, and as his agent, the plank in ques- 
tion, and as his agent, to cause it to be trans- 
ported to Alexandria, and that no particular 
orders were given as to the quality, and that 
the plank was of a quality merchantable ac- 
cording to the inspection in Boston, and trans- 
ported to Alex'andria, then the defendant was 
bound to receive it according to the Boston 
inspection. But if the plaintiff had conti-act- 
ed to sell and deliver the plank to the defend- 
ant in Alexandria, 'the defendant was not 
bound to receive it unless it was merchant- 
able according to the Alexandria inspection. 
And that if any particular quality was con- 
tracted for or ordered, tHe defendant was not 
bound to receive any other quality. 



(Case No. 7,972) LADD 
Case N"o. 7,973. 

■ LADD V. LADD. 

[2 Cranch, O. 0. 505.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1824. 

Wills — Specific Legacy — Contkibution — Ef- 

PEOT ON ReSIAIXHER-MaN'S ESTATE OP 

Widow's Besusoiation. 

1. A bequest of one hundred and fourteen 
shares of stock in tlie Bank of Potomac, sixty 
shares of Washington and Alexandria Turn- 
pike stock, thirty-five shares of Washington 
Bridge stock, and $10,000 in such United States 
six per cent, stock, bank or other stocks, at the 
current value, not under par, or money, as may 
be on hand, not otherwise appropriated, witu 
power in the executors to change the investment 
of the funds, under the direction of the ornhans 
court, is not a specific legacy, but is liable for 
contribution if the assets are not sufficient to 
pay all the pecuniary legacies. 

2. If the widow renounces the provision made 
for her in the will, the remainder-man takes an 
immediate estate in the property devised, sub- 
ject to the widow's dower. 

Bill in equity by Joseph B. Ladd, against 
the widow, legatees, and devisees, of John G-. 
Ladd, deceased. It states that the testator 
devised to his wife, during her life, the use 
of his dwelling-house and lots on Prince and 
Water streets; but after her decease he 
gives it in fee to his son, the complainant; 
also the use, interest, profits, and dividends 
of four hundred and thirty shares of stock 
in the Columbian Insurance Company of 
Alexandria, twenty shares of the Fire In- 
surance Company of Alexandria, seven and 
three fourth shares in the Little River Turn- 
pike Company, thirty-eight shares in the 
Bank of the United States, together with 
§10,000 in United States six per cent, bank 
or other stocks, at the current value, not un- 
der par, or money as may be on hand, not 
otherwise appropriated; with power to his 
executors to remove the funds to other insti- 
tutions or investments, under the direction 
of the orphans' com-t. He then gives to his 
Tvife all his household and kitchen furniture, 
plate, bedding, clothing, provisions, &c., of 
every kind, to be possessed and enjoyed by 
her and her heirs forever. To his daughter 
Sarah E. Ladd he gives one hundred and 
fourteen shares in the Bank of Potomac; 
sixty shares of the Washington and Alex- 
andria Turnpike stock; thirty-five shares of 
Washington Bridge stock; together with 
§10,000 in such United States six per cent, 
stock, bank, or other stock, at the current 
value, not under par, or money, as may be 
on hand, not otherwise appropriated; to hev- 
and her heirs forever; with power to the 
executors to change the investment of the 
funds, under the direction of the oi-phans* 
court; and he adds these words: "And 
should I determine hereafter to sell the Po- 
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1 [Reported by Hon. Wiliam Cranch, Chief 
Judge,] 
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tomac stock herein mentionea, it shall not 
impair this devise, but, in such case, my 
daughter shall receive, in lieu thereof, §11,- 
400 in other stocks, or money." To his son 
Joseph B. Ladd, the complainant, he gives 
certain real estates therein particularly de- 
scribed in fee-simple, together with all other 
real estate of the testator wherever situ- 
ated; and also ¥10,000 in such United States 
six per cent, stock, bank, or other stocks, at 
the current value, not under par, or money, 
as may be on hand, not otherwise appro- 
priated. He then gives sundry pecuniary 
legacies to a number of his relatives, and 
the residue of his estate to his children 
J'oseph B. Ladd and Sarah E. Ladd, and his 
nephews J. H. Ladd, W. G. Ladd, and W. L. 
Haskins. The will was dated 18th Octo- 
ber, 1818. 

The defendants having answered, the 
cause was set for hearing on the bill and an- 
swers; and the questions raised for the con- 
sideration of the court were: (1) Whether 
the legacies in stocks were to be considered 
as specific legacies, not liable to contribu- 
tion in case of a deficiency of assets to pay 
all the legacies. (2) Whether Joseph B. 
Ladd, the complainant, upon his mother's 
renunciation of the provisions of the will, 
is not immediately entitled to the property 
devised to her for her life, with remainder 
to him in fee. 

Mr. Taylor, for pecuniaiy legatees, eon- 
tended that the stock legacies were not spe- 
cific, and were liable to abate; and cited 
Purse V. Snaplin, 2 Madd. Ch. Prac. [1 Atk. 
414] 7; Kirby v. Potter, 4 Ves. 748; Innes 
V. Johnson, Id. 568; Avelyn v. Ward, 1 Ves. 
Sr. 425; 11 Ves. 522, 607; Simmons v. Val- 
lance, 4 Brown, Oh. 345; Purse v. Snaplin, 
1 Atk. 414; Amb. 310; Webster v. Hale, 8 
Ves. 410, 413; Sleeeh v. Thorington, 2 Ves. 
Sr. 562; Wilson v. Brownsmith, 9 Ves. ISO. 
ilr. Swann, for complainant. 
THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion that the stock lega- 
cies were not specific. And that, upon the 
widow's renouncing the provision made for 
her by the will, the estate, devised to her 
for life, Avith remainder to the complainant, 
in fee, vested immediately in him. 



Case l^o. 7,973. 

LADD V. PATTEN. 

[1 Cranch, C. C. 263.] i 

Circuit Court. District of Columbia. Nov. 
Term, 1805. 

TE>;nEii— Pkodcctiox of Moxet— Ofeer to Pat. 

Upon a plea of tender, it is not sufficient to 
prove that the defendant asked the plaintiff if he 
would take the money, and said he was ready to 
pay it, and would give his cheek for it. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT permitted the defendant to 
file tEe plea of tender as to the quantum 
valebant; general replication and issue. The 
evidence of the tender was, that the defend- 
ant asked the plaintife if he would take the 
money, and said he was ready to pay it, and 
would give a check for it The plaintiff re- 
fused. 

THE COURT instructed the jury that the 
defendant must prove that he produced and 
offered the money to the plaintiff. 



LADD V. REED. See Case No. 2,593. 

LADD (RIOKARDS v.). See Case No. 11,- 
804. 

LADD (SANDERSON v.). See Case No. 17,- 

LA!DD (SWAIN TURBINE & MANUF'G 
GO. v.). See Case No. 13,662. 



Case ]Sro. 7,974. 

LADD V, TUCKER MANUP'G CO. 

[4 Ban. & A. 344.] i 

Circuit Court, D. Massachusetts. June, 1879. 

Patents— Speino Bed Bottom— Ixfringembxt. 

1. A patent for a spring bed bottom, the bars 
of which are composed of two or more thin bars 
of wood laid one upon another, and having their 
bolt holes suSiciently larger in diameter than 
the bolts or rivets which pass through them, 
to allow each bar or strip to bend or spring in- 
dependently of that or those nest to it, con- 
strued to include strips or bars of wood riveted 
together more or less tightly. 

2. Letters patent No. 191,244 granted to Her- 
mon W. Ladd, May 29th, 1877, for an "im- 
provement in spring bed bottoms," held vahd. 

[This was a bill in equity by Hermon W. 
Ladd against the Tucker Jlanufacturing Com- 
pany for the alleged infringement of a pat- 
ent.] 

George D. Noyes, for complainant. 
T. L. Livermore, for defendant. 

LOWELL, Circuit Judge. The first suit 
between these parties is for an alleged in- 
fringement by the defendant of the com- 
plainant's patent No. 191,244, for an improve- 
ment in spring bed bottoms, issued May 29. 
3877. The improvement consists in making 
the cross-bars or straps, of whicli there are 
usually two in each bed, and iipon which the 
longitudinal slats are supported wholly, oi 
in part, in making these of two or more thin 
strips of wood riveted together (called by tho 
patentee hfs compound bar), instead of a sin- 
gle bar of wood, which is said in the patent 
to be too rigid; or a single bar of steel, which 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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is said to te liable to rust; or a leather 
strap, wliiqb is not rigid enough. 

Tlie specification describes the compound 
bar as being composed of two or more thin 
bars of wood, laid one upon another, and hav- 
ing their bolt holes sufficiently larger In di- 
ameter than the bolts or rivets which pass 
through them to allow each bar or strip to 
bend or spring independently of that or those 
next to it. 

The defendants use the compound or double 
bar of wood in their beds, but they are rivet- 
ed together tightly, or, at any rate, no such 
play is allowed for as to enable the bars to 
move longitudinally upon each other, for their 
whole length, when a weight is applied at 
any one or two points. The holes for the 
rivets are intended to be made, and probably 
are made, of such a size that the rivets may 
be pushed into them readily, Dut no larger 
than that. 

There seems to be no doubt that a com- 
pound bar of wood, composed of two bars 
riveted together, has advantages over a single 
bar of wood, or a single bar of steel; and 
I think there is little question that this is due 
to the fact that the bars do move independ- 
ently of each other, at and near the place 
of pressure, and not upon their ability so to 
move along their whole length. 

This brings up two questions: Whether the 
patent can fairly be construed to include two 
bars of wood riveted together, though not so 
loosiily as the patent' and drawings point out; 
and whether, if so construed, the patent is 
for anything more than the substitution of 
one material or Icnown spring for another. 

I think the patent may in this case be con- 
stinied to include strips or bars riveted to- 
gether more or less tightly. The patentee 
made the first application of this sort of bar, 
and he has described truly its construction 
and mode of operation. He has not specified 
any special amount of looseness which is 
necessary to the operation. He may have 
been mistaken in this pomt, but he does not 
appear to have been fraudulent; and the 
operation which he says Is obtained, is found 
to be obtained and sufiiciently so by the mode 
used by the defendants. 

The second question is one that often comes 
up in these days, when patents are taken out 
for slight modifications of machinery and 
manufactures. It is an important one. It 
was undoubtedly a part of the general knowl- 
edge of mechanics that a spring may, for 
many purposes, be improved by substituting 
a double sti'ip or leaf for a single bar; as in 
the instance mentioned, in argument, of cer- 
tain springs for carriages. I do not, how- 
ever, think that the change is so obvious a 
one in its application to a spring bed, or, in- 
deed, in the use of wood, as to require or per- 
mit me to say, that it was a mere mechanical 
substitution of one well-known device for 
anotlier, in the article under consideration. 

Decree for complainant for injunction and 
account 



Case No, 7,975. 

LADD V. TUDOR. 

[3 Woodb. & M. 325.1 1 

Circuit Court, D. Massachusetts. Oct Term^ 

1847. 

Removal of Causes — Citjzesship not Ajpeak- 

ISG oiT "Writ— AarouNT Involved — Hotv 

Amount may Appear — Mandamus. 

1. If a citizen of another state is sued in Mas- 
sachusetts by a citizen of the latter state, in her 
court of common pleas, the action may be re- 
moved to the circuit court of the United States,^ 
though it does not appear on the face of the' 
writ, that the defendant was a citizen of anoth- 
er state. 

[Cited in brief in Glens Falls Ins. Co. v» 
Jackson Circuit Judge, 21 Mich. 578.] 

2. The value of the matter in dispute must ap- 
pear to be over §500, to justify such removal, 
but it may appear by the ad damnum in the 
writ, when the declaration discloses no precise- 
sum, or by the declaration in preference to the 
writ, if a sum certain he claimed there. And 
if any doubt exists, from different counts- 
claiming different sums, or the subject being 
real-estate, what is the real amount in dispute^ 
tne court below may inquire into it by evidence. 

8. If that court become satisfied that the plain- 
tiff intended to recover no more than §500, it 
is justified in not allowing the action to be re- 
moved, but it must not by a release of damages,, 
amendments or otherwise, permit the right to 
remove the action to be taken away, wnere th& 
plaintiff, at the time of the application, clearly 
appears to have sought to recover more than 
§500. 

[Cited in bnaft v. Phoenix Mut. Life Ins. Co.^ 
67 N. Y. 544.J 

4. A mandamus to a court implies some cen- 
sure on it, as well as on the party, and is, there- 
fore, not to be issued where there has been, to- 
arinearance, an honest exercise of a discretion 
confided to it by law, 

t Quoted in l»'isk v. Union Pac. R. Co., Casa 

No. 4,8:i7.] 
[Cited in Lange v, Benedict 73 N. Y. 36.] 

5. Quere, if it lies from courts of the United 
States to judges of state courts. 

This was a petition, setting forth the follow- 
ing facts: An action at law was instituted 
by Tudor v. Ladd [unreported] on the 17th 
of August last, in the court of common pleas, 
of the state of Massachusetts, to recover dam- 
ages for not furnishing a ship, as agreed on, 
for the transportation of ice. The damages- 
in the writ were laid at §700. Ladd is a citi-- 
zen of Portsmouth, N. H., and Tudor a citi- 
zen of Boston, Mass. Ladd appeared and an- 
swered to the action in the common pleas, on 
the 14th day of October, 1847, and filed a peti- 
tion to have the same removed to this court 
for trial, and also filed a bond with sureties,, 
as required by law, and would have entered 
the cause here, and given special bail, but 
the court of common pleas refused to gi-ant 
his request, and proceeded further in the 
cause there. Therefore the said Ladd prayed 
Ihat a mandamus might issue to said court, 
to grant his request and to proceed there no 
further in the case. The counsel for Tudor 
appeared here and objected to the allowance- 

1 [Reported by Charles L. Woodbury, Esq., 
and George Miuot, Esq.] 
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of the prayer of Ladd for the following rea- 
sons: First, the writ against Ladd contained 
several counts— one on an account annexed 
for damages to the extent of $500, for not fur- 
nishing a vessel, according to agreement, to 
transport ice for the plaintiff. Another on the 
special contract to furnish the vessel for the 
freight of tlie ice, and several others in dif- 
ferent forms on the same contract. There 
were also the usual money counts for §600, 
and a concluding ad damnum in the sum of 
§700. The respondent, Tudor, further stated, 
that all these counts were intended to be for 
the same cause of action, and the damages 
wished to be recovered in all of them, did 
not exceed the 5500 stated in the particulars 
in the account annexed, and that, on satisfy- 
ing the court below such was the fact, after 
the petition to remove the case was filed there 
by Ladd, that court allowed the ad damnum 
at the close of the writ, to be amended to 
^500, so as not to bring in controversy more 
than that amount in all the counts, and after 
that the court of common pleas declined to 
allow the removal, unless this court on appli- 
cation here deemed a removal proper. If they 
did, no mandamus, it was said, would become 
necessary, as the court was willing at once to 
permit the case to be transferred, and would 
proceed no further there, on such an opinion 
being intimated. 

Fletcher & Sewall, for petitioner Ladd. 
A, B. Ely, for Tudor. 

WOODBURY, Circuit Justice. On inspec- 
tion of the original writ in this case, I per- 
ceived that the different counts did not all 
in terms refer to one cause of action, and 
suggested to the respondent's counsel the 
propriety of filing an affidavit that they were 
so intended to refer, if such was the fact, and 
that no more was meant or expected to be 
recovered as damages, than the §500 in the 
account annexed. Accordingly an affidavit to 
that effect has since been filed, and now 
makes a part of the case. 

The first question arising on this petition is, 
whether the residence of Ladd appears to be 
such as to entitle him to remove a cause to 
this court from the state court. The act of 
congress, under which he claims the right, 
being the judiciary act of 178» [1 Stat. 73], 
merely requires that the person to be so en- 
titled must be an "alien" or "citizen of an- 
other state." The expression is "that if a 
suit be commenced in any state court against 
nn alien or by a citizen of the state in which 
the suit is brought against a citizen of an- 
other state." then, &c. Act Sept 24, 1789, 
§ 12. It does not require expressly that this 
fact should appear on the record in the orig- 
inal proceeding, but only that it be a fact, 
and it seems to be the view of the supreme 
court that this fact need not appear on the 
original record. M'Clung y, Silliman, 6 
Wheat. [19 U. S.] 598. 

The petition before us avers that Ladd is a 
■citizen of New Hampshire, and this is for- 
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tified by the expression in the writ, not suing 
him as a citizen of Massachusetts, but mere- 
ly as then "commorant" in Massachusetts. 
This fact also is not denied by the respond- 
ent, and, imder these circumstances, in my 
view, he comes within both the letter and 
spirit of the judiciary act, as personally en- 
titled to have his obligations in this case, 
when of sufficient amount, settled in the 
courts of the United States, and not in those 
of the state to which his antagonist belongs, 
and where Ladd, as a stranger, is supposed, 
in theoiy at least, not to be likely to receive 
so impartial a hearing. 

But as such removals are expensive, and 
might be troublesome where only small 
amounts are in dispute, the act makes a sec- 
ond requirement in order to justify a removal, 
and this is, that the damages or "matter in 
dispute exceeds the aforesaid sum or value 
of §500, exclusive of cost." See St. 1789. 
Now in the court below, as here, in states 
where the practice is not to file declarations 
till after the return of the writ, the ad dam- 
num in the writ is the prima facie sum 
claimed, or "value of the matter in dispute," 
and usually there is no occasion to inquire 
beyond that. But where, as in this state, the 
declaration is inserted in the original writ, the 
sum claimed in that, if a particular sum be 
there named, and is different from the ad 
damnum, is probably to govern prima facie. 
Martin v. Taylor [Case No. 9,166]; Muns v. 
pupont [Id. 9,931]. Because the declaration 
is supposed to contain the real cause of ac- 
tion, and to set out the real extent of the 
grievance. The case of Sewall v. Chamber- 
lain, 5 How. [46 U. S.] 6, seems to sustain a 
like distinction, though that was a bill in 
equity. In this case the declaration in one 
count names §600 as the claim for damages, 
and in another §500, while the ad damnum 
names §700. 

Taking the counts to be for separate causes 
of action, all of them together, as well as 
some of them alone, and also the ad damnum, 
are large enough to entitle the cause to be 
transferred here. So, if they are for the same 
cause, the amount in one of them is large 
enough, though in the other it is not, and 
hence the inference, prima facie, would be 
that the case might be removed. In tbis state 
of things the court below, finding that by 
the judiciary act the amount must appear 
to its satisfaction to be larger than .'jJSOO, 
instituted an inquu-y to ascertain how the 
fact really was, and became convinced that 
only §500 was sought to be recovered, and 
therefore declined to transfer the cause. In 
making this inquiry, under all the circum- 
stances, I think the court below exercised a 
sound discretion, and came to a right con- 
clusion. If no grounds of doubt or uncertain- 
ty had appeared on the face of the record as 
to the true amount, by there being only one 
count, and that for §500, or only one, and that 
for §600, it might not have been prudent or 
necessary to go beyond the declaration to as- 
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certain tlie real value of the matter in con- 
troversy. But as grounds of doubt appeared 
on tbe record, one count being above and 
one at §500, and botb not being expressly 
avowed to be for one cause of action, it was 
well to remove tbese doubts, and being re- 
moved, it was well to have the ad damnum 
amended and reduced to §500, so as to pre- 
vent any attempt afterwards to recover more, 
eitlier as principal or interest. 

In actions to recover real-estate, also, and 
in replevin, inquii'ies beyond the record often 
become proper, as to the value of what is in 
dispute. Besides this apparent justification in 
these uncertainties, for mailing an inquiiy 
into the truth, the act of congress itself seems 
to confer a discretion on the court below, 
which in a case lilie this could hardly be ex- 
ercised judicially without a collateral inquiry 
out of the record. The words are, as to the 
amount of damages in dispute, "to be made 
to appear to the satisfaction of the court." 
There must usually, when the writ and dec- 
laration conflict, and when different counts 
in the declaration are unlike, be occasion 
and justification for inquiring into the real 
design and object of the party by other evi- 
dence. In the next place, the remedy ap- 
plied for here is a peculiar one, so as to stand 
open to the inquiries on the petition for a 
mandamus, whether the court on the whole 
facts acted fairly. That writ involves some 
imputations on the court below, as well as 
on the opposing party, and is not to be issued, 
if the court below appears to have decided 
fairly a question within its jurisdiction, and 
over which It had some discretion. Especially 
is it so, if the court appear to have decided it 
rightly on all the facts. We have seen al- 
ready that the ad damnum is not the ex- 
clusive guide as to the value in controversy, 
where a declaration is as here, and claims 
less than that And, independent of the ex- 
press clause tliat the court must be satisfied 
that the claim is over $500, it seems reason- 
able, if there be different counts, as here, 
some claiming more and some less than that 
amount, which gives jurisdiction to come here, 
that the court should inquire into the truth, 
as to which was intended to be the real 
sum in dispute. If the truth turns out to be 
that the smaller sum was intended, then to 
allow an amendment to conform to the true 
result and to proceed further in that court, 
were proper consequences. This is very dif- 
ferent from allowing an amendment not to 
conform to the original truth and intention, or 
from not being satisfied that more than §500 
was in dispute, when the ad damnum was 
§1000, and the recoveiT §600. Contrary to 
that, and merely with a view to prevent the 
otha* side from removing the cause, when he 
clearly and honestly had a right to do so, 
should a court refuse a removal, and render 
judgment below for the §600, it is bad on a 
writ of error. Gordon v. Longest, 16 Pet 
[41 U. S.] 97. Nor will it do for the court 
below to refuse a transfer when proper, and 
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afterwards allow a release of part of what 
was really claimed at first and meant to be, 
in order to bring the sum in dispute as low 
as §500. Wright v. Wells [Case No. 18,101]. 

The affidavit filed here since the case was 
opened in this court, confirms the ti'uth of 
the conclusion to which the court below came, 
that the different counts were for only one 
cause of action, and that one cause, as the 
count for the particulars annexed states, was 
only for §500 damages. Hence no intention 
existing to claim or recover more than §500, 
with costs, the sum really hi dispute was not 
so large as to come within the act of con- 
gi-ess, and the policy of allowing actions 
against others than citizens to be removed to 
this court. 

It may not be improper to add a few re- 
marks more as to the use of this particular 
remedy in a case like this. Some doubt 
might exist whether a mandamus to a state 
court from this tribunal organized unda* an- 
other govei-nmeut was the proper remedy. 
It has been settled that a state com-t cannot 
issue a mandamus to an officer of the United 
States. M'Clung v. Silliman, 6 Wheat [1S> 
tf. S.] 59S. In [Gordon v. Longest] 16 Pet. 
[41 V. S.] 97, the remedy was by a wiit of 
error to reverse the first judgment in the 
state court And where another remedy lies, 
a mandamus is held to be improper, la 
Johns. 484. But Cooke, 160, seems to coun- 
tenance the present cause. Brown v. Crip- 
pin, 4 Hen. & M. 173, quoted in some of the 
digests for it, seems, on examination, to be a 
case of a mandamus from the highest state 
court to the common pleas in the same state,^ 
to remove such a case, and not one from a 
court of the United States. And though the 
marginal note says a mandamus would lie 
from the circuit court no such opinion is seen 
to have been there given. It is only suggest- 
ed, whether a writ of certiorari might not lie 
from the circuit court On the contrary, the 
counsel strenuously contended that no manda- 
mus would lie from the circuit court, and that 
the latter has no jurisdiction over the case 
till it actually came there. See 4 Hen. & M. 
178, 179. 

In M'lntire v. Wood, 7 Cranch [11 U. S.] 
504, it was held that a mandamus did not lie 
from the circuit court to an officer of the 
United States; and though that speaks gener- 
ally of the power of this court to issue it in 
order to sustain its jurisdiction, and the de- 
cision in Cooke rests on that power of superior 
courts to enforce their jurisdiction over in- 
ferior ones by mandamus, yet it is very ques- 
tionable whether a case like the present ought 
to be considered within that principle. It is 
a correct principle between inferior and su- 
perior courts of the same government but dif- 
ficult to be upheld between courts establish- 
ed by separate governments. If necessary 
to decide on this, it might require more grave 
consideration before sustaining it in cases 
like this, because being a mode of redress 
very likely to lead to jealousies and collisions 
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between the states and general government of 
a. character anything but desirable. 4 Hen. & 
il. 179. I am convinced, also, that where a 
discretion is given hy law to the state courts 
to inquire into and be satisfied of the tnie 
amount of damages, as here, that this court 
ought not to interfere by a mandamus, al- 
though the result reached might not be exact- 
ly what this court should think correct. 2 
Cow. 4oS, 479; 1 Cow. 417; 7 Cow. 3G6; Gray 
V. Bridge, 11 Piclr. 189. Especially is this so, 
if the state court appeai-s to have acted with- 
in the line of its discretion, and with fairness, 
instead of clearly abusing the discretion en- 
trusted to it. 2 M'Cord. 170. 

The prayer of the petition cannot, therefore, 
be gi-anted. 
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Case K"o. 7,976. 

LADD V. WILSON. 

[1 Granch, C. C. 293.] i 

Circuit Court, District of Columbia. March 
Term, 1S0«. 

CnARTER-PAKTT — COXSTHCCTIOX — PaROL EVI- 
DENCE. 

1. A clause in a ebarter-party, that "dudng 
obstruction of the navigation by ice the lay days 
xive not to be counted," applies to such obstruc- 
tion as prevents the lading of the vessel, as well 
as to such as prevents her going to sea. 

2. Parol evidence cannot be admitted to vary 
or explain an unambiguous written agreement 

Covenant, on a charter-party, for non-pay- 
ment of demurrage. The plaintiff agreed 
to allow twenty working lay days for the 
loading, at Alexandria. The cargo was to 
be wheat. At the bottom of the charter- 
party were these words, which were insert- 
ed before signing: "It is, however, under- 
stood that during obstruction of the naviga- 
tion by ice, the lay days are not to be 
counted." 

Mr. Swann, for plaintiff, prayed the court 
to instruct the juiy that the obstruction of 
the navigation by ice, meant the obstruction 
to the sailing of the vessel from Alexandria 
out to sea, and not any obstruction above 
or in the creeks and branches of the Po- 
tomac; which instruction the court refused 
to give, but instructed them that no day in 
which the plaintiff was obstructed by the ice 
in loading the vessel, was to be counted one 
of the twenty working lay days. 

B. J. Lee, for defendant, offered a witness, 
Alexander Henderson, to pi'ove that the 
usage of trade was, that demurrage was 
payable where the freight was payable, viz., 
that the demurrage in this ease was to be 
paid in Spain although it acci-ued in Alex- 
andria. 

THE COURT said there was no doubt as 
to the construction of the instrument, which 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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must speak for itself. It cannot be varied 
by any such usage if proved. If it is matter 
of law the court are to decide it. If matter 
of fact it cannot be admitted to explain an 
instrument in itself not ambiguous. 

[Upon the trial a verdict was rendered for the 
plamtiff, and a new trial being asked for, on 
the gi-ound of a miscalculation of damages by the 
Dury, it was refused. Case No. 7,977.] 



Case K'o- 7,977. 

LADI.^ V. WILSON. 

[1 Cranch, C. O. 305.] i 

Circuit Court, District of Columbia, March 
Term, ISOG. 

New Trial— Mistake of Jort — Affidavit op 
Same. 

The court will not, in general, suffer the affi- 
davits of jurymen to be read, upon a motion for 
new trial, on the ground of mistake, miscalcula- 
tion, or misconduct of the jury. 

[Covenant on a charter-party for non-pay- 
ment of demurrage. Case No. 7,976.] 

Verdict for the plaintiff. 

Motion by the defendant for a new trial, 
grounded on the affidavits of three or four 
of the jurymen, that a mistake was made by 
the foreman in calculating upon the princi- 
ples agreed on by the jury; some of the oth- 
ers, particularly the foreman, believed there 
was no mistake. 

Mr. Swann, for plaintiff, cited Vaise v. 
Delaval, 1 Term R. 11, and Cochran v. 
Street, 1 AVash. [Va.] 79. 

THE COURT were of opinion, that it was 
dangerous to take the affidavits of jurors as 
to mistakes of calculations, &c,; but on 
reading the affidavits, there did not appear 
to have been an error in the foreman's cal- 
culation, and a new trial was refused. THE 
COURT, however, wished it not to be con- 
sidered as giving a sanction to the practice 
of taking such affidavits of jurymen. 



Case ITo. 7,978. 

In re LADY BRYAN MIN. CO- 

[1 Sawy. 349; 2 Abb. (U. S.) 527; 4 N. B. R 

394 (Quarto, 131); 4 N. B. R. 144 

(Quarto, 36).] 2 

Circuit Court, D. Nevada. Sept. 26, 1870. 

Jurisdiction of Register— Corporations TVno 

Are Corporators — Trustees canxot Author- 
ize — Order of Register Vacated — Subse- 
quent Ratificatjox. 

1. Where a petition in bankruptcy is filed in 
the name and on behalf of a corporation without 
proper antliority, the register acquires no juris- 
diction to adjudge the corporatioa a bankrupt. 

2. Under the provisions of the thirty-seventh 
section of the bankrupt act [of 1867 (14 Stat. 



1 [Reported by Hon. William Cranch, Chi"f 
Judge.] 

2 [Reported by D. S. B. Sawyer, Esq., and 
by Benjamin Vaughan Abbott, Esq., and ht-re 
compiled and reprinted by permission. 4 N. B 
R. 144 (Quarto, 36), reports the district court 
case only.] 
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S35)], the filing of a petition on behalf of a cor- 
poration, can only be "duly authorized by a 
Tote 01 the majority of the corporators at any 
legal meeting called for the purpose." 

[Cited in Re Oregon Bulletin Printing & Pub- 
lishing Co., Case No. 10,561.] 

3. A "corporator," within the meaning of the 
net, is one of the constituents or stockholders 
■of the corporation. 

4. Although the management of the affairs 
■ot a cornoration is committed by the laws of the 
state to a board of trustees, such board cannot 
nuthorize the filing of a petition in bankruptcy, 
under an act of congress, devolving that authori- 
ty upon a majority of the corporators to be ex- 
ercised at a meeting called for the purpose. 

5. Where the register in bankruntey adjudged 
41 corporation to be a bankrupt upon a petition 
filed upon the authority of the board of trus- 
tees, the adjudication was set aside by the dis- 
trict court on petition of an attaching creditor, 
and this action aflirmed by the circuit court. 

[Cited in Re Baltimore County Dairy Ass'n, 
Case No. 828.] 

6. A ratification of the action of the trustees 
and the register by the stockholders, after the 
adjudication in such case, does not cure the de- 
fect of want of jurisdiction of the register at the 
commencement of proceedings, and at the time 
of the adjudication, 

[Cited in Re Derby, Case No. 3,815.] 

[Appeal from the district court of the Unit- 
ed States for the district of Nevada.] 

Llotion of a creditor [Ely Johnson], having 
a lien by attachment, to vacate the order ad- 
judging a corporation a bankrupt The facts 
are as follows: The Lady Bryan Mining 
Company is a corporation organized under 
the laws of Nevada, and carrying on the 
business of mining in Storey county. On 
August 15, 1870, its board of trustees, at a 
meeting thereof, authorized George W. Hop- 
kins, the secretary of the company, to file a 
petition for the purpose of having the said 
<;ompany adjudged a bankrupt. The peti- 
tion was filed pursuant to such authority, 
August 17. Thereupon and prior to August 
51, the register adjudged the corporation to 
be a banki-upt. August 29, the board of 
ti-ustees called a stockholders' meeting, to be 
held at Virginia City, on the 31st of that 
month. A meeting of the stockholders was 
lield on that day, at which four stockhold- 
•ers, representing thirteen thousand three 
hundred and eighty-nine shares, were pres- 
-ent. At this meeting a resolution was 
passed ratifying the action of the seeretai-y 
in filing the petition, and of the register ad- 
judging the company a banki-upt. The total 
number of shares into which the capital 
■stock of the company is divided, is eighteen 
thousand. Ely Johnson, the moving party, 
is a creditor having a lien by attachment 
upon the property of the corporation. 

Upon these facts the district court- held: 
1st. That the board of trustees had no pow- 
er to authorize the secretary to file the peti- 
tion, and that such filing gave the court no 
jurisdiction to adjudge the corporation a 
banknipt 2d. That the only reasonable con- 
stmction of the words "majority of the cor- 
porators" in the thirty-seventh section of the 



(Case No. 7,978) LADY 

bankrupt act, is, that interpretation which 
will enable the holders of a majority of the 
shares of the capital stock to authorize the 
filing of a petition under that section. 3d. 
That when a corporation seeks to avail itself 
of the provisions of the bankrupt act, it can 
do so only in the mode prescribed by the act, 
and that the petition in bankniptcy can only 
be filed by authority of the corporators hold- 
ing a majority of the shares of stock given 
at a legal meeting called for that express 
puipose. 4th. That where, as in this case, 
the commencement of proceedings is unau- 
thorized and void, no subsequent ratifica- 
tion by the corporators can make the pro- 
ceedings valid. And an order was made va- 
cating the adjudication. 

After the entry of this order in the district 
court, a petition was filed by the corporation 
in the circuit court, praying that it might be 
reversed. 

Thos. H. Williams, for petitioner. 

R. S. Mesick, for petitioning creditor. 

SAWYER, Circuit Judge. I am satisfied 
that the action of the disti-ict court, in va- 
cating the order of the register in bank- 
ruptcy, is correct. The petition in bank- 
niptcy was filed without proper authority, 
and the register acquired no jurisdiction. 
The petition, under the thirty-seventh sec- 
tion, must be "duly authorized by a vote of 
the majority of the corporators at any legal 
meeting called for the purpose." 

No other petition on behalf of the corpora- 
tion, can be recognized under the act. A 
"coiporator," as understood both in the law 
respecting corporations, and in common 
speech, is "one who is a member of a corpo- 
ration." [Bouv. Law Diet, and Webst Diet.] 2 
That is to say, one of the constituents, or 
stockholders, of the corporation. I do not 
know that the word has ever been used in 
any other sense. 

We do not know what motive induced the 
limitation to coiporators, but probably, it 
was supposed, that, in a matter of so great 
importance, the constituent members of the 
corporation ought to be consulted. What- 
ever the motive, this is the provision of the 
act, and we are not authorized by a strained 
or fanciful construction to make it something 
else. It is the province of coiu'ts to inter- 
pret, and not to make, statutes. 

The management of the ordinaiy business 
of corporations in the state of Nevada, by 
the provisions of the statutes of the state, 
has been committed to a board of trustees, 
but it does not follow that the trustees may 
authorize the filing of a petition in banlc- 
ruptcy under the act of congress. Congress 
has power to pass a general bankrupt act, 
and to prescribe the conditions upon which 
the benefits of the act may be attained, and 
the mode of procedure for their attainment; 
and when prescribed, those conditions must 
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be complied •with. It is no interference witli 
the state laws respecting corporations to re- 
quire the consent of the corporators in per- 
son, rather than of the board of trustees, as 
a condition precedent to the jSling of a peti- 
tion in bankruptcy; and thi^ condition has 
been imposed by the bankmpt act. For this 
pm-pose ttie action of the board of trustees 
cannot be regarded as the action of the cor- 
porators. The corporators themselves must 
act in a meeting "called for that purpose." 

I am, also, of opinion, that the act of the 
register being void for want of jurisdiction 
at the time the order was made, a subse- 
quent ratification by the stockholders could 
not render it valid. It is not a matter of 
agency, so far as the authority of the regis- 
ter is concerned, but of jurisdiction. The 
petition itself shows the authority upon 
which it was filed, to be a resolution passed 
by the board of trustees, and, consequently, 
the want of due authority, and of jurisdic- 
tion, appears upon the face of the record. 

The petition must be denied, and the order 
of the district judge affirmed. Ordered ac- 
cordingly. 

[The corporation having subsequently gone 
into involuntary bankruptcy, an order of the 
court was issued restraining any person from in- 
terfering with the property of the company. A 
motion by the sheriif of Storey county and by 
.Tobnson, plaintiff in an execution against the 
said company, to set aside that order, was de- 
nied. Case No 7,980,] 



Case Ho. 7,979. 

In re LADY BRYAN MIN. CO. 
District Court, D. Nevada. Sept., 1870. 
[See Case No. 7,978.] 



Case No. 7,980. 

In re LADY BRYAN MIN. CO. 

[6 N. B. R. 252.] i 

District Court, D. Nevada. Sept. 30, 1870. 

Involuntary Bankkcptct — Injdsction" — When 
Sustained. 

An injunction was granted on an order to 
show cause before adjudications in bankruptcy 
had taken place, to restrain the sheriff and all 
other persons from selling the property of the 
alleged bankrupt, on a judgment obtained by de- 
fault in a suit brought in the state court. The 
sheriff moved to dissolve the injunction on the 
following grounds; — ^First, that said injunction is 
not addressed to any person, therefore does not 
include the sheriff and judgment creditor. Sec- 
ond, that the court has exceeded its just power, 
and cannot lawfully restrain the judgment cred- 
itor from selling the property in question, the 
judgment not being impeachable for fraud or as 
preference under the bankrupt act [of 1867 (14 
Stat. 517)], the judgment having been docketed 
before the filing of the petition. Hdd, first, 
when the injunction was served upon the sheriff 
and judgment creditor, it plainly apprised them 
of what they were restrained from doing, and 
the fact that they were not named in the order 
can make no substantial difference. Second, that 

1 [Reprinted by permission.] 



neither the judgment nor the levy of execution di- 
vests the alleged bankrupt of his property, and 
he would be bound to include such estate in his 
inventory if adjudged a bankrupt; and further, 
that the bankruptcy court may, in the exercise 
of a lawful jurisdiction, restrain by injunction 
the sale of property under an execution issued 
from a state court, even before the commence- 
ment of proceedings in bankruptcy. 

[Cited in Phelps v, Sellick, Case No. 11,079; 
Re Hufnagel, Id. 6,837.] 

"W. T. Cummings, sheriff of Storey county, 
and Ely Johnson, moved to dissolve the in- 
junction issued herein upon the following 
state of facts: On the twelfth day of Au- 
gust, eighteen hundred and seventy, said 
Ely Johnson commenced a suit in the first 
district court for Storey county, Nevada, 
against the Lady Biyan Mining Co., to re- 
cover the sum of about two thousand eight 
hundred dollars. [Upon his motion the court 
also vacated its order making the company 
a bankrupt, upon the ground that said bank- 
ruptcy had been illegally obtained. Cases 
Nos. 7,978, 7,979.] Summons was duly serv- 
ed, and on the twenty-third of August, the 
defendant having failed to appear, judgment 
by default was entered against it, and dock- 
eted, and an execution thereon issued to the 
sheriff, who levied on the real property of 
the corporation and advertised it for sale. 
Subsequently, on the second day of Septem- 
ber, eighteen hundred and seventy, Heniy 
DonoUy, a creditor of the corpoi-ation, filed 
his petition praying that it might be ad- 
judged a bankrupt; and thereupon an order 
to show cause was made; and upon appli- 
cation therefor it was further ordered "that 
said Lady Bryan Mining Co., and all other 
persons be restrained in the meantime from 
making any disposition of said Lady Bryan 
Mining Co.'s property, not excepted from 
the operation of the bankrupt act, and from 
any interference therewith," This order 
was served September third on Johnson and 
the sheriff. 

BY THE COURT. The first ground upon 
which the motion to dissolve is based is that 
said injunction is not addressed to any per- 
son. Section forty gives this court power, 
upon making an order to show cause, to re- 
strain by its injunction the debtor and any 
other person from transferring, disposing of, 
or interfering with the debtor's property — 
between the time of filing the petition and 
the hearing of the order to show cause. 
This order may be made without notice, and 
its office is to preserve the property of the 
debtor until the question of bankruptcy is 
determined. In the present case the in- 
junction is in the form of an order, and is 
addressed to the Lady Bryan Mining Co. and 
all other persons who may attempt to trans- 
fer or interfere with the property of that 
company, and when served upon the sheriff 
and Johnson, as it was, it plainly apprised 
them of what they were restrained from 
doing. The fact that they were not named 



[14 Fed. Cas. page 929] 

in tlie order can rQake no substantial differ- 
ence. Any distinction between a writ of 
injunction and an order in tlie nature of one, 
has been disregarded in pi-actice. Hil. Inj. 
42; Erie & N. E, B. Co. v. Casey, 26 Pa. St. 
292. The second ground is that this court 
has exceeded its just power, and cannot 
lawfully restrain the judgment-creditor, or 
the sheriff, from selling the property imder 
the execution issued out of the state court. 
•Johnson having obtained a judgment, and it 
having been docketed before the filing of 
the petition in bankruptcy, the judgment, 
not being impeachable for fraud or as a 
preference, is a lien which this court must 
protect. But it is only a lien, for neither 
the judgment nor the levy of execution di- 
vests the bankrupt of its property in the es- 
tate levied upon, and it would be bound to 
include such estate in its inventory as part 
of the assets. I am fully satisfied that this 
court may, in the exercise of a lawful juris- 
diction, restrain by injunction the sale of 
property under an execution issued from a 
state com't before the commencement of 
proceedings in bankruptcy, and that this 
may be done by restraining the judgment 
creditor or the oflBcer about to make the 
sale, or both. Looking at the first section 
of the bankrupt act, it is difficult to imagine 
how a more unrestricted jurisdiction over 
matters in bankruptcy could have been 
granted. All the assets and all the parties 
in interest are to be brought before the 
court, priorities adjusted, liens ascertained 
and liquidated, and the different funds and 
assets marshalled and distributed. The 
grant of these powers carries with it the 
right to employ such process, mode of pro- 
cedure and remedies, as are indispensable 
to make the grant effectual. In this case 
the real estate levied on is assets, and pow- 
er to collect the assets is given. But this 
power is of no avail in this proceeding, un- 
less the court can presei*ve the assets until 
the question of bankruptcy is detennined. 
By section fourteen, the assignee has power 
under the direction and order of the court 
to sell encumbered property. Can it be 
doubted that the court may make this pro- 
vision effectual? Section twenty gives the 
court power to direct a sale of property up- 
on which a creditor has a lien, which can 
be wholly defeated if the position of the 
sheriff in this case is correct. The judg- 
ment creditor claims a lien upon the prop- 
erty under levy, but whether it is a valid lien 
or not, the law says the court of bankruptcy 
shall ascei-tain, and that if it is found valid 
it shall be liquidated in that court— provi- 
sions which would be rendered nugatory un- 
less the sheriff can be restrained. There 
may, no doubt, be cases where no good could 
be accomplished by issuing an injunction, 
but this is not such a case. Johnson's debt 
does not exceed three thousand dollars, for 
which he has a judgment bearing ten per 
cent, interest. His lien embraces property 
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valued at some twenty thousand dollars, 
and it appears that it would be most advan- 
tageously sold in one parcel at private sale. 
The only damage to the judgment creditor 
will be a little delay, while the general cred- 
itors may suffer a serious loss by the forced 
sale of this large amount of property to 
satisfy so small a debt. Motion denied. 



Case No, 7,981. 

The LADY ELLEN. 

The NORWALK. 

[4 Ben. 340.] i 

District Court, S. D. New York. Nov., 1870. 

Collision in New York Harbou — Steamboat 
AND Schooner. 

1. A collision occurred in New York harbor, 
in the evening, between a steamboat and a 
schooner. Tne schooner, with a free wind from 
north of west, was going down the harbor, and 
the steamboat was coining up. The schooner's 
stem struck the port side of the stenmer, 
angling aft, at an angle of about forty-five de- 
grees. It was claimed, on behalf of the steamer, 
that the schooner changed her course, by star- 
boarding her helm, when the vessels were a few 
hundred feet apart, whereupon the helm of the 
steamer was put to port. The schooner, on her 
part, claimed that her course was not altered. 
Edd, that, on the evidence, the schooner made no 
change of her course. 

2. As it was admitted that the steamboat port- 
ed her helm, the conclusion, that the schooner 
did not starboard, established that it was the 
porting of the steamboat which caused the col- 
lision, and, as the case was not one of inevitable 
accident, the steamboat was solely responsible 
for the collision. 

In admiralty. 

Beebe, Donohue & Cooke, for the steamboat 

E. H. Owen, for the schooner. 

BLATOHFOKD, District Judge. These are 
cross-iibelis, gi-OAving out of a collision, which 
occurred shortly bef(jre eight o'clock, p. m„ 
on the 12th o*f August, 1870, between the 
schooner Lady Ellen and the side-wheel 
steamboat Norwalk, in the harbor of New 
York, between Governor's Island and the 
NaiTows. The schooner was going to sea, 
by the way of the Narrows and Sandy Hook. 
The steamboat was on a trip from Coney 
Island, by the way of the Narrows, to the 
city of New York. The libellants in the firsf 
suit, as owners of the steamboat, claims ?S,- 
000 damages. The libellants in the second 
suit, as owners of the schooner, claim ?1,500 
<^mages. The stem of the schooner struck 
the port side of the steamboat, just forward 
of her paddle-box, in a direction angling at 
an angle of about forty-five degrees toward 
the stem of the steamboat. The tide was 
flood, and the schooner was under strong 
sail, the wind being to the north or west, and 
she having it free, ami on her starboard side. 

The libel on the part of the steamboat al- 
leges, that those on the steamboat observed 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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the schooner at the distance of ab'ouf half a 
mile, on a parallel course with the course 
of the steamboat, about two points off the 
port bow of the steamboat, and on a course 
which, if continued, would have cleared the 
steamboat, on the port side of the steamboat, 
from 200 to 300 feet; that the vessels con- 
tinued lo approach each other, on such courses, 
uutil they were within a distance from each 
other of from 200 to 300 feet, when the helm 
of the schooner was suddenly starboarded, 
and she was permitted to fall off to the east 
of south; that the schooner, when she so 
starboarded, was so near to the steamboat 
that a collision was unavoidable, the only 
thing remaining for the steamboat to do be- 
ing to port her wheel, and whistle to the 
schooner, and hail the schooner to port, which 
the schooner might have done, but did not 
do; that the weather was cloudy, and the 
night somewhat dark, but the steamboat 
could readily have been seen hy those on the 
schooner, at the distance of a quarter of a 
mile; that the lights of the steamer were 
lit and burning brightly; that an alarm 
whistle was blown by the steamboat when 
the schooner so changed her course; that the 
schooner had no proper lookout; and that 
all the crew of the schooner left her before 
the collision, and while the same could have 
been avoided by those on the schooner. The 
libel avers that the collision was caused whol- 
ly by the fault of those on the schooner: (1) 
In not having a competent lookout. (2) In 
not keeping her course, as it was her duly 
to do, in meeting a steamer— the change in 
the course of the steamboat, by putting her 
helm hard a-poi-t, having been such as would 
have rendered a collision impossible if the 
schooner had kept her course, and that, if 
the schooner made any change, she should 
have put her helm to port, so as to pass on 
the port side of the steamboat. (3) In the 
fact tliat the crew of the schooner left her 
before the collision, and while it might have 
been avoided. 

The answer on the part of the schooner 
avers, that the schooner was heading about 
south; that the schooner was seen by those 
on the steamboat when a mile or more di.s- 
tant, the schooner heading in nearly an op- 
posite direction to the steamboat, and on 
nearly a parallel course, which, if continued, 
would have earned the steamboat a safe dis- 
tance from the schooner, on the starboard 
side of the schooner; that the schooner was 
kept steadily on her course; that her wheel 
was not starboarded; that when the steam- 
boat had approached to within about 200 
yards of the schooner, the helm of the steam- 
boat was suddenly put hard a-port, and slie 
swung off, on a rank sheer of four points or 
more, to the eastward, which brought her di- 
rectly tmder the bows of the schooner, with 
lier port side towards the schooner, and into 
the position she was in when the schooner 
struck her; and that the steamboat had uo 
competent lookout. The answer also avers, 



[14 Fed. Cas. page 930 



that, if the schooner did starboard, she star- 
boarded when the vessels were more than 
200 yards apajrt, and that such movement, 
if made, was observed by the pilot of the 
steamboat a sufficient time and distance off 
to have enabled him, with reasonable and 
proper efforts, to keep away from the schoon- 
er, and so avoid the collision; that he ought 
to have then starboarded his helm, and slow- 
ed his boat, but that he put his wheel hard 
to port, and ran across the bows of the 
schooner, and into her way; that, if the helm 
of the steamboat had been put to starboard, 
and slie had swung off as far to port as she 
did to starboard by porting, she would have 
cleared the schooner, and would have passed 
a safe distance under her stern; and that, 
even if the wheel of the steamboat had been 
kept amidships, the schooner would have 
crossed the bows of the steamboat in safety. 
The answer also avers, lliat the schooner had 
all her lights properly set and burning; that 
the steamboat was seen by the master of the 
schooner, who had her wheel, when a mile 
and a half or more distant; that he observed 
her continually thereafter; that the want of 
a lookout on the schooner did not cause or 
contribute to the collision; and that the want 
of a lookout on the steamboat caused or tend- 
ed to cause the improper porting of her wheel, 
and the collision which ensued. 

The libel and the answer, in the suit 
brought by the owners of the schooner, present 
substantially the same allegations as those 
contained in the pleadings in the suit brought 
by the owners of the steamboat. 

The determination of these cases turns upon 
a single point, if is admitted that the steam- 
boat ported her helm, but it is contended that 
she did not do so until after she had ob- 
served a starboarding by the schooner. The 
starboarding by the schooner is alleged as 
the cause of the porting by the steamboat. 
The weight of testimony is, that the schooner 
did not starboard, but kept her course all 
the time, from the time the steamboat was 
first observed by her; and that the steam- 
boat was observed in season from the schoon- 
er, and kept in view, so that there was an 
inducement for the schooner to keep her 
com-se. As the schooner kept her course, it 
follows that the steamboat mistook the course 
of the schooner, and got into the way of the 
schooner. It being admitted that the steam- 
boat ported, the conclusion that the schooner 
did not starboard establishes that it was the 
porting of the steamboat, as and when she 
did, that brought her into a position where 
she was sti-uek by the schooner. No want 
of a lookout, contributing to the collision, 
on the pait of the schooner, is shown, nor is 
it established that any of the crew of tlie 
schooner left her before the collision. The 
steamboat does not show any fault on the 
part of the schooner, which made it impos- 
sible for the steamboat to avoid her. This 
being so, and the collision not being one 
which can fall under the head of inevitable 
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accident, it follows that the steamboat must 
he held to have been exclusively responsible 
for the collision. New York, etc., Steamship 
Co. V. Rumball, 2X How. [62 TJ. S.] 372, 385; 
The Carroll, 8 "Wall. [75 U. S.] 302, 304. 

There must be a decree dismissing the libel 
against the schooner, with costs. In the suit 
against the steamboat, there must be a de- 
'Cree for the libellants, with costs, with a ref- 
erence to a commissioner to ascertain the 
damages sustained by them. 



Case ISTo. 7,98S. 

The LADY FRANKLIN. 

{1 Biss. 557; i 16 Pittsb. Leg. J. 30; 1 Chi. 
Leg. News, 273.] 

Circuit Court, N. D. Illinois. Jan. Term, 1867. 

Lien on Domestic Vessel. 

1. Where ordinary supplies are furnished to 
■a. vessel running upon the lakes, upon applica- 
tion of the master, no inquiry being made as 
to the credit of the master or owner, no mari- 
time lien is created, even though they were 
charged directly to the vessel, and it was taken 
for granted that they constituted such a lien. 

2. To sustain such a lien, a case of maritime 
necessity for a credit upon the vessel must be 
'established. 

[Questioned in The St, Joseph, Case No. 12,- 
229. Cited in The Templar, 59 Fed. 206.] 

3. Maritime liens are not allowed to those 
furnishing a vessel with her usual supplies on 
Tier regular trips, and at her usual ports of en- 
try and discharge. 

[Appeal from the district court of the 
United States for the Northern district of 
Illinois.] 

This was a libel filed by Lyons and Finney 
for supplies, materials and repairs furnished 
to the propeller Lady Franklin in the sum- 
mer of 1864, at Oswego, New York. The 
propeller was being run by one Kirkland, 
who held the same under an agreement of 
purchase with A. E. Goodrich, which had 
been only in part fulfilled, and in the follow- 
ing year she revex'ted to Goodrich, the claim- 
ant in these proceedings. Kirkland resided 
in Sheboygan, "Wisconsin, and Goodrich in 
Chicago. The vessel was registered in Chi- 
■cago. Kirkland was running the propeller 
under a charter party with the Grand Trunk 
Railway Company of Canada, from the port 
■of Toronto, in Canada, to the port of Oswego, 
New York, making two or three regular trips 
•each week, and carrying freight and passen- 
gers. The charter-party was for a specified 
■sum each tx*ip, the vessel to pay her own ex- 
penses. A part of the charter money was 
received by the captain, but the greater part 
was collected by Kirkland. The libellants 
knew that Kirkland was running the vessel, 
but it does not appear that they knew the 
terms of his charter-party. The supplies 
and repairs in question were charged direct- 
ly to the vessel, it seeming to have been 

1 [Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission.] 



taken for granted that they constituted a lien 
upon the vessel, but no express agreement to 
hypothecate the vessel for their payment 
was made. The original understanding upon 
which the supplies were furnished, and 
about which there is no dispute, was thus 
stated in the evidence of the master: that 
on or about the 9tb of July, he applied to 
Lyons & Finney for credit, saying to them 
that he had got things for the boat, for 
which the boat owed them, and he would 
pay as soon as the boat earned the money. 
Lyons said he would wait till the boat came 
back, until she had made a trip. He did 
not apply to them for credit upon the per- 
sonal responsibility of the owner or himself, 
and the bills were for ordinary supplies fur- 
nished while the propeller was making her 
regular trips. It was admitted that the sup- 
plies furnished were such as were proper, 
usual and necessary for such a vessel in the 
business in which she was then engaged, 
and included various needful repairs made 
to her, both in dry dock and otherwise dur- 
ing the season. It was claimed by the libel- 
lants that neither the said Kirkland, nor the 
master of the vessel had any personal credit 
at Oswego, and that the materials and re- 
pairs furnished could not have been obtained 
upon the personal credit of either at that 
place. There was no evidence as to the per- 
sonal responsibility of Kirkland. All that 
appeared in evidence upon this point was 
that Lyons & Finney had no knowledge of 
his having any credit in Oswego or else- 
where, but it did not appear that any in- 
quiry was made as to his responsibility, or 
any attempt made to procure the supplies or 
repairs upon the credit of Kirkland. Nor 
did it appear that Kirkland was notified that 
these parties were furnishing supplies on an 
express or implied hypothecation of the ves- 
sel as their security, or that any attempt was 
made to communicate with him upon the 
subject. He was in Oswego several times 
during the summer. 

The claimant, Goodrich, objected that upon 
the above state of facts no maritime lien was 
created which could be enforced against the 
propeller in his hands. 

H. F. Waite and Robert Rae, for libellants. 
Goodwin & Larned, for respondents. 

DAVIS, Circuit Justice. This case is with- 
in the principle of the decision of Pratt v. 
Reed, 19 How. [60 U. S.] 359. I understand 
that ease to decide that in order to a valid 
maritime lien upon a vessel for supplies and 
repairs, it must appear not only that such 
repairs and supplies were needful to the ves- 
sel when furnished, but that the existence 
of some unforeseen and unexpected emer- 
gency, making it necessary to procure such 
supplies and repairs at such time upon the 
credit of the vessel, must also be shown; 
and that the circumstances under which such 
supplies and repairs are furnished, must be 
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such as would, under the maritime law, have 
justified and sustained the giving at such 
time a bottomry bond, for the same repairs 
and supplies; the only difference being that, 
in the case of the giving a bottomry bond, 
it must further appear that there was a ne- 
cessity for paying the extraordinary interest 
incident to that security. It was further 
ruled in that case, "that the supplies having 
been furnished at a fixed place according to 
the account current, and apparently under 
some general understanding and arrange- 
ment, the presumption is that there could be 
no necessity for the implied hypothecation of 
the vessel,— there could be no unexpected or 
unforeseen exigency to require it; and that 
for aught that appeared, the supplies could 
have been procured on the personal credit of 
the owner." 

Applying to this case the principles of the 
above decision, in which I entirely concur, 
the claim of the libellants cannot be sus- 
tained. There is nothing in the case which 
establishes such a case of maritime necessity 
for a credit upon the vessel as would alone 
sustain the lien which the libel seeks to 
maintain. There was no unexpected or un- 
foreseen emergency. The vessel was in her 
regular course of business, at one of her 
established ports of arrival and departure. 
She was running between Toronto and Os- 
wego, upon a charter-party with the Grand 
Trunli; Railway, and Oswego was one of her 
regular ports for procuring the usual and 
needful repairs and supplies which were re- 
quired by her from time to time upon the 
•successive trips performed by her. It is 
obvious that proper provision should be 
made by those who were running her to 
meet such running expenses. The freight 
money earned upon the charter should have 
supplied her with sufficient funds for that 
purpose. 

To allow vessels to be subject to secret 
maritime liens to those furnishing her with 
her usual supplies on her regular trips, and 
at her usual ports of entry and discharge 
upon such trips, would be injurious to the 
best interests of commerce. If this were to 
be permitted, the interests of the parties hav- 
ing mortgages upon vessels, and of owners 
letting vessels upon charters, would be great- 
ly jeopardized, and the vessel practically 
could be run at their cost. 

In addition to the absence in this case of 
any evidence of any such unforeseen and 
unexpected emergency as would justify a 
maritime lien upon the vessels for the re- 
pairs and supplies furnished, even in a case 
where it satisfactorily appeared that the 
owner of the vessel had no personal credit in 
the port of supply, the proof in this case 
fails to furnish sufficient evidence of the in- 
ability to procure such supplies and repairs 
upon the credit of the owner. It is not suf- 
ficient to show that the parties furnishing 
such supplies did not know that the owner 
hr.d a croclit. They are bound to proper and 



reasonahle diligence in making inquiries as 
to such credit, and the inability to obtain 
such supplies, upon such credit, ought to ap. 
pear by showing proper efforts so to obtain 
them. 

In this case, the supplies and repairs were 
charged at once to the vessel. No inquiries 
were made as to the owner's responsibility, 
nor does it appear that the owner was with- 
out credit at the port of supply. It appears 
that the vessel was run upon a charter, and 
was to receive so much for each trip, and 
that these earnings were received by the 
master and owner, and these facts would 
rather furnish ground for the presumption 
that they had the means either to pay for 
the needed supplies, or to obtain a personal 
credit for the amount of them; and as no at- 
tempt was made by communicating with the 
owner, or othei-wise, to raise the needed 
amount in this way, the language of the su- 
preme court in Pratt v. Reed [supra] may 
be appropriately applied to this case; that, 
"for aught that appears, the supplies could 
have been procured on the personal credit of 
the owner." 

Libel dismissed. 

NOTE. This claim was one of a number 
filed at the same time and submitted to Judge 
Drummond, who ruled that, in his opinion, thpy 
constituted, under the general maritime law, 
valid liens upon the vessel, but doubted whether, 
under the rulings of the supreme court in Pratt 
V. Reed, they could be sustained, and suggested 
that the ease be heard before Justice Davis, and 
his judgment be entered in each case as the 
judgment of the district court, which waj done, 
and the above opinion rendered. 

In the case of The Grapeshot, 9 Wall. [76 U. 
S.] 129, the supreme court go into an extended 
discussion of the doctrine of maritime liens for 
repairs and supplies, and sum up the doctrine of 
maritime hynothecation in the tollowing propo- 
sitions: 

1st. JLfiens for repairs and supplies, whether 
implied or express, can be enforced in admiral- 
ty only upon proof made by the creditor that the 
repairs or supplies were necessary, or eblieved up- 
on due inquiry and credible representation, to 
be necessary. 

2nd. Where proof is made of necessity for tho 
repairs or supplies, or for funds raised to pay 
for tliem by the master, and of credit given to 
the ship, a presumption wiU arise, conclusive, in 
the absence of evidence to the contrary, of ne- 
cessity for credit, 

3d. Necessity for repairs and supplies is proved 
where such circumstances of exigency are shown 
as would induce a prudent owner, if present, to 
order them or to provide funds for the cost of 
them on the security ot the ship. 

4th. The ordering by the master of supplies or 
repairs upon the credit of the ship, is sufficient 
uroof of such necessity to sunnort an implied 
hypothecation in favor of the material-man, or , 
of the ordinary lender of money, to meet the 
wants of the ship, who acts in good faith. 

5th. To support hypothecation by bottomry, 
evidence of actual necessity for repairs and sup- 
plies is required, and, if the fact of necessity be 
left unproved, evidence is also required of due 
inquiry and of reasonable grounds of belief that 
the necessity was real and exigent. 

See, also, Thomas v. Osborn, 19 How. [GO TJ. 
S.] 22; The James Guy [Case No. 7.1961; The 
Sea Lark [Id. 12,579]; The Sarah Starr [Id. 12.- 
354]; The Eledona [Id. 4,340]; The Washinc;- 
ton Irving [Id. 17,244]; The John Lowe [Id. T> 
SoG]. 
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For cases on hsrothecation, see Skrine v. The 
Hope [Id. 12,927]; O'Hara v. The Mary [Id. 
10,4671: Boreal v. The Golden Rose [Id. l,658]l 
Sloan V. The A. E. I. [Id. 12,946] ; Xiehart v. 
The Emperor [Id. 8,340]; TurnhuU v. The En- 
terprise [Id. 14,242]; Forbes T. The Hannah 
lid. 4,925]; Cainzares v. The Trinidad [Id. 2,- 
383]. . . 

In a case lately decided in the district of 
Oregon, The Augusta [Id. 647], November, 1872, 
Deady, J., holds that under rule 12, in admiral- 
ty, as amended. May 6, 1872, a material-man 
has, by the general maritime law, a lien upon 
the ship which may be enforced in admiralty, 
whether the ship be domestic or foreign, or 
whether in a home or foreign port. In The Cir- 
cassian [Id, 2,720a], November, 1872, Blatch- 
ford, J., ruled that this amendment to the rule 
did not apply to supplies furnished previous to 
May 6th, before which time necessaries fur- 
nished to a vessel in her home port did not con- 
stitute a lien under the maritime law. > 

Consult, also. The Celestine i^a. 2,541]; The 
Selt [Id. 12,649], October term, 1872. 



Case ]Sro. 7,983. 

The LADY FRANKLIN. 
[2 Biss. 121.] 1 

District Court, N. D. Illinois. March Term, 

1869. 

Maritime Liens— Distiubutton of Proceeds. 

1. The lien under a claim which could be en- 
forced against a vessel by the state law follows 
tlie proceeds of a sale made to satisfy a mari- 
time lien. 

2, It is the duty of this court to distribute the 
proceeds to the parties entitled to them under 
Bie law, state or federal, and parties who might 
have perfected their liens under the state law, 
had not the issue come into the admiralty court, 
are entitled to priority out of the proceeds. 

[Cited in The William T. Graves, Case No. 
17,759.] 

In admiralty. The Lady Franklin was, 
during the year 1868, the property of the 
Lake Michigan Transportation Company, a 
corporation of the state of Michigan. Sev- 
eral seamen employed on board during the 
season of navigation of 1868, filed libels in 
this court for the payment of their wages. 
A decree was entered ordering the sale of 
the propeller, and :she was sold by the mar- 
shal on the 2oth day of January last, for the 
sum of $9,500, and after paying the seamen 
their wages, there was a surplus remaining 
in court of about §7,000. Several parties 
who, during the season of navigation of 
1868, had furnished the propeller with sup- 
plies, materials, machinery, etc., upon the 
order of the master, and while upon the 
navigable waters of this state, then filed a 
petition in this court against the proceeds in 
the registry, claiming under the state law a 
lien upon the proceeds, and although admit- 
ting that under the general maritime law 
they had no lien for which they could en- 
force their claims in this court, they insist- 
ed that, the propeller having been sold un- 
der a maritime lien by decree of the court 
in admiralty, they were entitled to a pref- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



erence tinder the state law out of the pro- 
ceeds. The transportation company haying, 
meanwhile, been adjudicated bankrupt by 
the district court of the United States, in 
the Western district of Michigan, the as- 
signee resisted these claims and answered 
the petition. The statute of the state under 
which the petitioners claimed their liens 
reads as. follows: "Boats and vessels of all 
descriptions, built, repaired or equipped, or 
running upon any of the navigable waters 
within the jurisdiction of this state, shall be 
liable for all debts contracted by the owner 
or owners, masters, supercargoes or con- 
signees thereof, on accoimt of all work done, 
supplies, or materials furnished by mechan- 
ics, tradesmen and others, for, on account 
of, or towards the building, repairing, fitting, 
furnishing or equipping such boats and ves- 
sels, their engines, machinery, sails, rigging, 
tackle, apparel and furniture; and such 
debts shall have the preference of all other 
debts due from the owners or proprietors, 
except the wages of mariners, boatmen and 
others employed in the service of such boats 
and vessels, which shall first be paid." Sec- 
tions 2 and 3 provide for the issuing and re- 
turn of an attachment Section 6: "No 
creditor shall be allowed to enforce the lien 
created under the provisions of this chapter, 
as against, or to the prejudice of any other 
creditor, or subsequent incumbrancer, or 
bona fide purchaser, unless suit be instituted 
to enforce such lien as provided in this 
chapter, within three months (afterwards by 
amendment extended to nine months) after 
the indebtedness accrues or becomes due, 
according to the terms of the contract" 
Rev. St 1845, p. 71; Gross' St 1871, p. 39. 

Rae & Mitchell, for petitioners. 
S. W. Fuller, for assignee. 

DRUMMOND, District Judge. The ques- 
tion for decision is whether these petition- 
ers are entitled to a preference of payment 
as against the original creditors of the bank- 
rupt; in other words, whether the fund, 
which is in court, should be turned over to 
the assignee in bankruptcy, to be distributed 
under the order of the court in bankruptcy 
for the benefit of the general creditors, or 
whether it should be paid over to tJipse 
claimants to the extent of their demands, by 
this court. 

There is no controversy but that, if the 
propeller Lady Franklin had remained, with- 
out any proceedings, in the admiralty court 
at the time that the claimants filed their 
claims against the proceeds, they would 
have been entitled under the law of the 
state to proceed by attachment and perfect 
their lien, or priority of payment under that 
law, against the Lady Franklin, and, ac- 
cording to the view which the court takes 
of the question, that substantially concedes 
the right, on the part of the claimants, to be 
paid out of the fund in court; because it is 
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the duty of tlie court to distribute the pro- 
ceeds to the parties who under the laiv, 
state or federal, are entitled to them. For 
instance, if the owner, whom the assignee 
in bankruptcy in this case represents, had 
made application to the court that the pro- 
ceeds should be paid over to him, in the ab- 
sence of any conflicting claim an order 
would have been made, of course, that the 
money should be so paid. And so it would 
be in the case of a mox-tgage, or any other 
valid subsisting claim upon the propeller. 
As soon as the court is satisfied of the exist- 
ence of such claim, the money is, of course, 
paid in conformity with the rights of the 
parties. 

In this case, these parties proceed against 
the fund in this court, instead of against the 
propeller under the state law, and the court, 
being satisfied that under the state law they 
would have been entitled to a lien, or a pri- 
ority of payment, this court must recognize 
their right when proceeding against the pro- 
ceeds as against the owner, and in the case, 
as has already been stated, the assignee 
substantially represents the owner, the Mich- 
igan Transportation Company. 

This principle decided by the court is in 
accordance with the rule laid down in the 
cases of Zane v. The President [Case No. 
18,201]; The Packet [Case No. 10,G5o]; The 
Stephen Allen [Id. 13,361]; and Andrews v. 
Wall, 3 How. [44 XJ. S.] 568. An order will 
therefore be entered that from the fund in 
court the respective claimants be paid ac- 
cording to their priority. 

NOTE. As to distribution of surplus, see, 
also. The Skylark [Case No. 12,928]; The Grace 
Greenwood [Id. 5,652], and cases there cited. 
Where a surplus remains in court, after a sale 
in admiralty, a party havinEr a lien or appropria- 
tion of the vessel precedently legally fixed, may 
claim a distribution of such surplus, althoush his 
ori.irinal demand was not such as could be pro- 
ceeded for in admiralty. Harper v. The New 
Brisr [Id. 6,090]; Bracket v. The Hercules [Id. 
1,702]. In a recent case, — ^Francis v. The Har- 
rison [Id. 5,038], — it is held that the lien of do- 
mestic material-men will be preferred to the de- 
mand of a subsequent mortgagee against pro- 
ceeds in the registry. 



Case No. 7,984. 

The LADY FRANKLIN. 

[2 Lowell, 220.] i 

District Court, D. Massachusetts. March, 1873. 

Collision — Anchorage — Doty op "Watch. 

1. A vessel in motion and under command is 
presumed to be in fault if a collision occurs be- 
tween her and a vessel at anchor in a harbor in 
the daytime. 

[Cited in The Delaware, 12 Fed. 573.] 

2. The laws of Massachusetts give to the har- 
bor-master of Boston the power to designate 
places of anchorage for vessels in the harbor of 

1 [lieported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



Boston; and a place so designated is a proper 
place, though in the channel. 

3. Those laws require all vessels to keep an 
anchor watch at all times. 

[Cited in The Ancon, Case No. 348.] 

4. An anchor watch is not bound to take any 
active measures to get his vessel out of the way 
of a vessel under command approaching in broad 
daylight at the rate of eight knots. 

[Cited in The E. A. Packer, Case No. 4,241; 
The Rockaway, 19 Fed. 453; Wells v. Arm- 
strong, 29 Fed. 219.] 

5. Such a watch is not bound to hail the ap- 
proaching vessel, unless he discovers that his 
vessel is not seen. He has a right to suppose 
she will be seen. 

[Cited in The James M. Thompson, 12 Fed. 
195.] 

The libellant's case was, that his schooner, 
the Ida J., was anchored in the harbor of 
Boston, in a lawful and proper place, at 
about noon of the 22d July, 1872; and that 
the Lady B^'anklin, a schooner of about 
ninety tons i-egister, was running out light, 
making about eight knots, with a free wind 
and favorable tide, and ran so near the Ida 
J. that the jib-boom of the latter was caught 
in the leach of the Lady Franklin's fore- 
sail, and the vessels were entangled for a 
time, and some injuiy was done to the com- 
plainant. The defence was, that the Ida J. 
was lying in an improper place, without an 
efficient anchor watch, and that the colli- 
sion might have been avoided if the libel- 
lant's schooner had been either sheered or 
dropped astern, or even if a hail had been 
given. Two witnesses deposed that the Ida 
J. was anchored in a position designated by 
the harbor-master, and had been lying there 
three or four days, waiting an opportunity 
to discharge her cargo of timber; that the 
tide was half ebb, and the depth of water 
at the place of collision about fourteen fath- 
oms. The expert witnesses for the defence 
were of opinion, that, if there was as much 
water as was testified to, the Ida J. must 
have been anchored in the channel; and 
the master and mate of the defendant ves- 
sel arrived at the same conclusion from ob- 
seiTation. The experts testified that an an- 
chor watch was bound to keep a constant 
and vigilant lookout, and to take all neces- 
sary measures for avoiding collisions, and 
that the measures mentioned in the answer 
would have been successful in this instance. 

F. Dodge, for libellant. 

L. W. Howes, for claimants. 

LOWELL, District Judge. That a vessel 
>vhich is in motion is bound to avoid one 
lying at anchor, is a rule so plainly founded 
in reason, that there can never have been 
different opinions about it. It may be well 
enough, notwithstanding, to note a few of 
the many cases in which it has been dis- 
tinctly afiirmed under various circumstances. 
The Girolamo, 3 Hagg. Adm. 109; The 
Louisiana. 3 Wall. [70 U. S.] 164; The Gi-au- 
ite State, Id. 310; Amoskeag Manuf'g Co. v. 
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The John Adams [Case No. 33S]; The D. S. 
Gregorv [Id. 4,102]; The Scioto [Id. 12,508]; 
The Julia M. Hallock [Id. 7,579]; The Wan- 
ata [Id. 17,138]. In The Granite State, 
above cited, Mr. Justice Grier says, that the 
fact of collision with a stationary vessel is 
conclusive evidence of fault on the part of 
the moving vessel. This means, I suppose, 
that testimony of actual vigilance will not 
suffice to rebut the presumption of the want 
of it under any ordinary circumstances. In 
this ease there is nothing to excuse the re- 
spondent vessel. This is one of those rare 
instances in which the evidence is wholly 
free from obscurity or contradiction. The 
day was clear and fine, the wind moderate, 
the Lady Franlslin was coming down with a 
free wind in a direction parallel to that in 
which the libellant's vessel was heading, 
and there was no difficulty in seeing and 
avoiding her. No reason has been given or 
suggested why this was not done, except- 
ing that the crew were busy in stowing the 
anchor and preparing the vessel for sea, and 
that they happened to be on the windward 
side of the vessel, where the sails interfered 
with their view. This, of course, is no ex- 
cuse for not keeping a vigilant lookout, 
while navigating a harbor likely to be full 
of vessels in motion or at anchor. 

It is ably argued, with the support of ac- 
complished experts, that the libellant's 
schooner was anchored in the channel, out 
of place, and that the anchor watch, if the 
men on deck can be called so, kept no suffi- 
cient lookout, being busy, like those of the 
sailing vessel, in work about the deck, and 
failed to do their part in the navigation; 
and so that the loss of both vessels should 
be divided. There is evidence tending to 
show that the Ida J. was anchored in the 
channel, though, perhaps, near the edge of 
it; that she had been there for some days, 
and had taken the position pointed out by 
the harbor-master. It is a mistake, I ap- 
prehend, to maintain that the law prohibits 
anchoring in the channel. The statute of 
1847, c. 234, § 1 (8 Sp. Laws Mass. 800), 
forbids vessels to come to anchor with- 
in five hundred feet of certain lines; but 
there is no evidence that this vessel was 
within that prohibitior. Sections 5 and 6 
provide for appointing a harbor-master, and 
authorize him so to regulate the anchoi-age 
of vessels, that, as far as may be practicable, 
ferry-boats may pass unobstructed, and the 
channel may be kept clear from the wharves 
to Castle island. This is not a positive re- 
quirement that the channel shall be kept 
clear, but that the harbor-master shall -ar- 
range matters to have it kept so, as far as 
may be practicable. It was not practicable, 
I suppose, for this schooner to anchor on the 
flats, because her deck-load would be likely 
to strain her when she took ground; but, at 
any rate, the harbor-master is, by the law, 
made the final and only judge of this; and 
the fact that this vessel was placed by him 
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is not directly contradicted, as it might have 
been, if false, and the only implied contra- 
diction is found by assuming that he would 
not have placed her in the channel, which 
I do not feel at all justified in taking for 
granted. This part of the case is much 
stronger for the libellant than was that of 
The John Fraser, 21 How. [G2 U. S.] 188, in 
which the learned chief justice, delivering 
the opinion of the court, which, on this point, 
appears to have been that of all the judges, 
said that the harbor-master appeared to have 
acquiesced in the ship's bemg where she 
was, though it seemed contrary to the or- 
dinance of the city of Charleston, and that 
the court ought to take his practical con- 
struction of the local rule as sufficiently ex- 
acting. In this case there was something 
more than acquiescence on the part of the 
officer of the port, and a less positive com- 
mand on the part of the law, requiring no 
latitude or laxity of construction to warrant 
his conduct or acquiescence as being within 
the scope of his duty as defined by law. 

The statute of 1848, c. 314 (8 Sp. Laws 
Mass. 1007), enlarges the powers of the har- 
bor-master, and by section 4 provides that 
all vessels at anchor in the harbor of Bos- 
ton shall keep an anchor watch at all times. 
The evidence was not particularly directed 
to the inquiry whether the master of the Ida 
J. had notice or knowledge of this law; but 
no denial was made of such knowledge, and 
it appears to be very genei-ally known, and 
was assumed to be so in the whole conduct 
of the case. Granting that this fact was 
so, and that the law is binding on the libel- 
lant the questions are, what are the duties 
of an anchor watch? and, was there such a 
failure to fulffi them as renders the Ida J. 
jointly responsible for the collision? The 
statute takes for granted that the duties of 
an anchor watch need no explanation. I 
have looked into the books without find- 
ing any definition. Mr. Dana, in his Dic- 
tionary of Sea Terms (page 129), describes 
"anchor watch" as a small watch of one or 
two men kept while in port. Captain Tot- 
ten, in the Naval Text-Book and DictionaiT 
(page 443), defines it as a watch of three or 
four men kept constantly on deck, and sta- 
tioned at one of the anchors, while riding at 
single anchor, to see that the stoppers, 
painters, cables, and buoy ropes are ready 
for immediate use. The experts examined 
in the ease of The Rival [Case No. 11,867], 
and those who testified for the defence in 
the case at bar, agreed that one man is a 
sufficient anchor watch. The experts in 
this case added that he was bound to keep 
a thorough and constant lookout, and to be 
ready to take measures to avoid a collision; 
and that he should have discovered the 
Lady Franklin, and have either sheered his 
vessel's head towards the flats, or have let 
out her chain, and should, besides, have 
hailed the approaching schooner; and that 
in their opinion either of the two first-mou- 
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tioned measures would have been effectual. 
Notwithstanding this testimony, I am hard- 
ly ready to decide that an anchor watch is 
bound to the same vigilance, at all events 
in the daytime, as the lookout of a vessel 
under way. The name would seem to im- 
ply, in accordance with the definition of 
Captain Totten, that the original purpose 
of this watch was to guard against the 
ship's dragging or drifting, by looking care- 
fully to the anchoi-s and cables. And the 
fact, fully admitted at the trial, that one 
man is all that the law or usage requires, 
confirms this; for one man cannot be ex- 
pected to do efficiently all the various things 
which the experts seemed to expect of this 
watch, and there is no obligation on the re- 
mainder of the crew to be on board in fair 
weather. I do not mean, of course, to say 
that the anchor watch is not to do whatever 
may be needful and possible to prevent a 
collision. My doubt is whether he is bound 
to be constantly and vigilantly on the look- 
out against the negligence of approaching 
vessels, which are under full command, and 
are bound to see and avoid him. and have 
ample and undoubted opportunity to do their 
whole duty. If so, the next thing will be 
to require a man to be stationed at every 
wharf that adjoins the channel, to warn 
vessels not to run against it 

But if it be admitted that the crew of the 
Ida J. ought to have seen the Lady Frank- 
lin, I cannot agree that they were bound, or 
would be authorized, to change the position 
of their own vessel. It is a point that comes 
up in nearly all cases of collision, whether 
the vessel which is bound to keep her course 
ought not to have seized an obvious occa- 
sion to change it, I have nothing to add to 
what I have often said upon that subject. 
"While I admit that a vessel is not to be 
obstinately kept in position when it is near- 
ly certain that, by a change, she may enable 
the other vessel to escape the consequences 
of a mistake or neglect, yet it is only in ex- 
treme cases that a change can be permitted, 
without thx'owing all the rules into confu- 
sion. A vessel at anchor is bound to keep 
her place. If the Ida J. had been sheered 
to the right, it might have caused a dis- 
aster; because the Lady Franklin had the 
option to pass on that side, if she chose, 
and there was at that time water enough 
on either side. The experts think that 
there was a moment when they could have 
seen, had they been on the deck of the li- 
bellant's vessel, which way it would have 
been safe to sheer her. The law does not 
require an anchor watch to have the skill 
and experience of these gentlemen. It 
would not trust him to sheer his vessel. 
Similar obsenrations apply to the other pro- 
posed action, by dropping down with the 
tide; for this would have had the same ef- 
fect, or nearly so, as sheering. 

Xothing remains but the question whether 
the crew of the complaining vessel are to be 



held to have contributed to this misfortune, 
by their failure to see and hail the other 
vessel. This I have virtually decided, in 
holding that they were not bound to the 
same vigilance in obsei-ving approaching 
vessels that the latter should exercise to- 
wards them. The parties are by no means 
in pari conditione. As the vessels were 
lying in parallel lines, and the Lady Frank- 
lin was coming down with a free wind, and 
going over the grotmd at about eight knots, 
it would hardly occur to a lookout to an- 
ticipate danger until the last moment; be- 
cause a very slight change of the Lady 
Franlilin's helm would carry her clear. If 
such a lookout had seen the schooner com- 
ing, I do not know that he could be held 
bound to notify her to keep out of the way. 
I do not remember that a vessel entitled to 
hold her course has ever been held liable, 
merely because she did not hail. 

I have examined with care the decisions 
on this subject. In 'most of those in which 
the anchored vessel has been blamed, it was 
for want of a light at night In two cases, 
in which the want of an anchor watch has 
been found to be a fault, the approaching 
vesi.3l was not under command, but was 
drifting towards the other slowly, and could 
have been easily avoided by one of the sev- 
eral simple precautions, for which there was 
ample time. Buzzard v. The Petrel [Case No. 
2,261]; O'Neil v. Sears [Id. 10,530]. The case 
most favorable to the respondents is Simp- 
son V. Hand, 6 Whart. 311; but in the opin- 
ion delivered in that case the chief justice, 
at page 324, puts the decision upon a usage 
of navigation in the Delaware. "It seems," 
he says, "to be the custom of the Delaware 
for the crew of a vessel, at anchor in the 
stream, to give such a sheer as may pre- 
vent a vessel in the act of passing from run- 
ning foul of it in case of accident" What 
may be the limitations or conditions of that 
usage, and whether it depends on local cir- 
cumstances, I do not know; but no usar"^ is 
proved here to sheer vessels at anchor, and 
in my judgment it could not be done with 
propriety in such a case as this, without a 
usage to warrant it, or a hail to ask for it. 
While a person of great skill and coolness 
might h3ve succeeded in moving the Ida J. 
in time, I cannot think that any obligation 
rested on her people to be prepared for such 
an extraordinary emergency, unless wai-ned 
of it by the moving vessel. The parties 
cannot be held to be, I will not say equally 
blameworthy, for that is not the question, 
but to be at all on a similar footing: the 
duty rested on the party that could most 
easily perform it, and his failure brought 
about the disaster, without any legal culpa- 
bility on the other part. Decree for the 11- 
bellant 



0^8 LADY FRANKLIN. See Case No. 1.9G9. 
The LADY FKANKLIN. See Case No. 9,322. 
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The LADY HORATIA (PRITCHARD v.). 

See Case No. 11,438. 
The LADY MAUNSEL (SUTHERLAND v.). 

See Case No. 13,642. 



Case No. 7,985. 

The LADY PIKE. 

[2 Biss. 141; i 8 Am. Law Reg. (N. S.) 614.] 

District Court, D. Wisconsin. April Term, 

1869.2 

LlABILlTT OV Tow IN PASSING BRIDGE. 

1, When a steamboat with three loaded barges 
in tow, having approached a bridge in ,rair 
weather too closely to back or stop, is driven 
against a pier by a sudden and unexpected gust 
of wind, the carrier is not liable for loss or in- 
jury to the cargo of one of the barges. 

[Distinguished in The LloUie Mohler, Case No. 
9,701; The Columbia, 48 Fed. 326.] 

2 The tow being in good order and well man- 
ned, the passage of the bridge by similar tows 
being usual and safe, and no negligence being 
proved again-st the carrier, he can avail himself 
of this defense as within the exception in the 
bill of lading. 

XSee note at end of case.] 

This steamboat was contracted, with to 
proceed up the Mississippi and Minnesota 
rivers to Shakopee, in the state of Minneso^ 
ta, with three barges; and there to take on 
board the barges' wheat in bulk, and to 
transport the same to Saranac, on the first 
named river, in the state of Illinois. The 
-wheat was put aboard the barges to be de- 
livered in good order, "unavoidable dangers 
of the river" and fire only excepted. Head- 
iug down the Mississippi river, the steam- 
boat with the three loaded barges, two on 
her larboard and one on her starboard side, 
and running between piers of the railroad 
bridge near St. Paul, the larboard barge col- 
lided with a pier, and the wheat on board 
said barge was greatly damaged. The in- 
surance companies having paid the loss, 
brought this libel. The accident happened 
about three or four o'clock in the afternoon 
of April 24th. 

Claimants allege in the answer that the 
steamboat and barges left Shakopee in good 
order, and proceeded on the trip with all 
possible care, caution and skill; that when 
passing through the piers in the usual way, 
and while in the usual channel for such 
passage, the steamboat and barges were by 
a sudden gust of wind blown to the lar- 
board, so that the larboard barge struck the 
pier on that side and was sunk. It is fur- 
ther alleged that the steamboat and barges 
were fully and completely manned and 
equipped, and in all respects river-worthy, 
and were carefully and skillfully managed 
at the time of the injury, and that the sink- 
ing and consequent loss was an unavoidable 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court; case unreported. 
Decree of circuit court reversed by supreme 
court in 21 Wall. (8S U. S.) L] 
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danger of the river. The charge in the libel 
of negligence and improper conduct is de- 
nied in the answer. 

E. Mariner, for libellant. 

Wm. P. Lynde, for respondent, cited Amies 
V. Stevens, 1 Strange, 128; Hays v. Ken- 
nedy, 41 Pa. St. 378. 

MILLER, District Judge. There Is no 
doubt from the evidence that the boat and 
barges were in good order for the service, 
fully equipped and manned, and in every re- 
spect river-worthy. There happened to be 
on board two captains and also two pilots 
at the wheel, at the time of the accident, 
and every man on board was then at his 
post of duty. 

The river was high, with a current at the 
piei-s of about three miles to the hour, and 
nearly in line with the piers. By measure- 
ment on the ice the space between the piers 
was 116 feet, which probably would be in- 
creased some at a high stage of water by an 
inward inclination of the walls of the piers. 
The tow measured in breadth about 105 feet 
The tow was running for the center be- 
tween the piers, and in a calmt would clear 
them by about five and a half or six feet. 
Occasional gusts of wind met the tow 
through the day, but for an hour before 
reaching the piers there was a calm, and 
those on board had no anticipation of wind 
on approaching the piers. But when within 
the length of the boat from the piers a sud- 
den gust of wind struck the tow and forced 
it against the pier and stove the barge. The 
boat was light, and having but a stern 
wheel she could not back with the three 
loaded barges in time to avoid the collision, 
but was obliged to keep on her course. The 
rate of speed was then about seven miles an 
hour. The channel seems to be divided, a 
portion passing between the piers, which 
was pursued by the tow, and a portion be- 
tween the adjoining piers, which is wider, 
but it is said was not then taken by tows on 
account of a sunken barge. Other loaded 
tows passed down in the course taken by 
this tow In safety; and this tow passed up 
safely three days before the accident, with 
the knowledge of the shipper. It is not 
settled that the current could have caused 
the collision with the pier. [Some witnesses 
testify that it is unsafe to pass a tow of that 
breadth between those piers. And it is also 
testified that the piers should have been ap- 
proached at a slow bell. On the other hand, 
it is testified, by experienced river steam- 
boat men, that the boat would be more man- 
ageable at the rate of seven miles an hour 
than slower. I think this latter opinion is 
the more satisfactory. And experience has 
tested the safety of passing between thdse 
piers with tows about the breadth of this 
one.] 3 I am well satisfied, that if the piers 
had been approached by the tow under a 

s [Prom 8 Am. Law Reg. (N. S.) 614.] 
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high wind the boat should be condemned for 
unskillfulness of the officers. But there was 
a calm until the approach to the pier was too 
close to admit of avoiding the efCeet of an 
unanticipated and sudden gust of wind. It 
is contended that the alleged cause of the 
collision was an afterthought, as it is not 
mentioned in the protest. The omission 
may possibly tend to weaken the force of 
the testimony on this subject; but it is not 
probable that such a number of witnesses, 
including nearly every man on board, would 
testify to a fabrication. I consider the al- 
leged cause of the collision established by 
the proof. Libellants insux-ed against the 
consequences of the collision; but did the 
eonti-act of the carrier guarantee indemnity 
to the shipper? 

The supreme court of the United States in 
The Niagara v. Cordes, 21 How. [62 U. S.] 
8, lay down the position that a common car- 
rier is responsible for every loss or damage 
however occasioned, unless it happened by 
the act of God, or the public enemy, or by 
some other cause or accident, without any 
fault or negligence on the part of the car- 
rier, and expressly excepted in the bill of 
lading. In Clark v. Barnwell, 12 How. [53 
U. S.] 272, although the injury to a portion 
of the cargo may have been occasioned by 
one of the excepted causes, yet still the own- 
er of the vessel is responsible if the injury 
might have been avoided by the exercise of 
reasonable skill and diligence in the storage 
or care of the goods on the part of the per- 
sons employed in the conveyance of the 
goods. The onus proband! then becomes 
shifted upon the shipper to show the negli- 
gence. This case involved exclusively the 
duty of a master in the stowage and care of 
the cargo. In Stainbaek v. Rae, 14 How. [55 
U. S.] 532, the collision being considered the 
result of inevitable accident, neither parly 
was held liable; also, The Morning Light, 2 
Wall. [69 U. S.] 550. Inevitable accident 
must be understood to mean a collision 
when both parties have endeavored by every 
means in their power, with due care and 
caution, and a proper display of nautical 
skill, to prevent the occurrence of the acci- 
dent. Union Steamship Co. v. New York & 
Virginia Steamship Co., 24 How. [Go U. S.] 
307. In New Jersey, etc, Nav. Co. v. Mer- 
chants' Bank, 6 How. [47 U. S.] 344, 347, 
383, it appears to be the understanding that 
under the exception in this bill of lading it 
is incumbent on the carrier, in order to re- 
lieve himself from responsibility, to prove 
that due diligence and proper skill were 
used to avoid the accident, and that it was 
unavoidable. The carrier must satisfy the 
court by clear and conclusive testimony that 
there was no default on his part, and that 
every reasonable effort was made to avoid 
the accident. But he is not expected to war- 
rant tliat his crew is perfect, or that his 
boat or vessel is perfectly secure, or that he 
pursued the best course on his voyage. It is 
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sufficient if the crew and vessel are in all 
respects adequate to the particular duty and 
service, and that the course taken was used 
ordinarily and proved to be safe. 

I am satisfied that the defense is available 
to claimants, within the exception in the bill 
of lading. A carrier is not responsible for 
the effects of sudden gusts of wind. This is 
a danger and accident of navigation over 
which he has no control, and against which 
his contract contains no warranty. Boister- 
ous weather, adverse winds, and low tides 
are beyond the control of can-iers on the 
ocean, and relieve them from responsibility 
for delay in the voyage, or injury to the 
cargo. Upon the same principle a carrier 
should not be answerable for goods lost by 
tempest or a sudden gust of wind. An act 
of God relieves the carrier when using due 
caution and skill. 

In the case of Amies v. Stevens, 1 Strange, 
128, the plaintiff put goods on board the de- 
fendant's hoy, who was a common carrier. 
Coming through a bridge by a sudden gust 
of wind the hoy sunk, and the goods were 
spoiled. The plaintiff insisted that the de- 
fendant should be liable, it being his care- 
lessness in going through at such a time. 
The defendant was held not answerable, the 
damage being occasioned by the act of God, 
an extraordinary accident. In Colt v. Mc- 
Mechen, 6 Johns. 160, where a vessel was 
heading up the Hudson river against a light 
and variable wind, and being near shore, 
and while changing her course the wind sud- 
denly failed, in consequence of which she 
ran aground and sunk, it was held that the 
sudden failure of the winu was the act of 
God and excused the master, there being no 
negligence on his part. Kent, C. J., con- 
curred in the opinion that the sudden failure 
of the wind was the act of God, and an 
event which could not happen by the inter- 
vention of man, nor be prevented by human 
prudence. But he thought there was a de- 
gree of negligence imputable to the master 
in sailing so near the shore under a "light 
and variable wind," that a failure in coming 
about would cast him aground. "God caused 
the gust to blow in the one ease, and in the 
other the wind was stayed by Him." It is 
well settled that when collision or loss oc- 
curs in the absence of fault on the part of 
the carrier, and under circumstances beyond 
his control from vis major, as from storm, or 
waves, or reflux of the tide, or lightning, he 
is not held liable. Abb. Shipp. (Perkins' 
Ed.) 470, and cases cited. 
The bill will be dismissed. 

See Elliott v. Rossell, 10 Johns. 1, as to effect 
of a sudden gust of wind in a dangerous chan- 
nel, the carrier knowing the dangers of the rapid 
Opinion by Kent, C. J. 

[NOTE. Upon an appeal by the libellant to- 
tile circuit court this decree was affirmed. Case 
unreported. Thereupon the libollant took the 
case upon an appeal to the snpreme court, which 
reversed the decree, the opinion beintr deliven-d 
by Mr. Justice Clifford. It was huld ihat the 
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proofs fnmJshed upon the hearings below were 
sufficiently positive to show to the court that 
neither the master nor any of the steamer s com- 
pany had sufficient knowledge of the position of 
the piers, of which there were five, one being un- 
finished and submerged at high water. 

[The pass in which the accident occurred was 
onlv 116 feet in width, but the other over the 
submerged pier was 264 feet. The width of the 
tow was 105 feet, and, in the opinion of the 
learned justice, it was negligence and inexcusa- 
ble ignorance of the dangers and facilities of 
the navigation of the place which caused the loss, 
in not taking advantage of the wider passage. 
Some allowance should also have been made for 
leeway, as the current at high water tended to 
force the craft towards the pier on the port side. 
It was further remarked that "knowledge of the 
kind, in river navigation, is peculiarly essen- 
tial, as the current frequently shifts from one 
side towards the other, and the track of naviga- 
lion is often obstructed by snags, sand bars, and 
shoals, which no degree of skill would enable 
the mariner or pilot to avoid without a prior 
knowledge of their existence." In the opinion 
of the court there was enousch evidence to show 
that it was the current that forced the craft to 
leeward, and not the gust of wind. The Lady 
Pike, 21 "Wall. (88 U. S.) 1.] 



Case No. 7,986, 

The LADY STIRLING. 

[Blatchf. Pr. Cas. 614.] i 

District Court, -S. D. New York. Nov., 1864. 

Prize— ViOLATioiT of Blockade. 

Vessel and cargo condemned for an attempt to 
violate the blockade. 

In admiralty. 

BBTTS, District Judge. The above-named 
steamer was captured as prize, October 28, 
1864, by the United States vessels-of-war Ca- 
lypso and Eolus, on the Atlantic Ocean, ofie 
Wilmington, North Carolina, and was reported 
to this district for adjudication. Such pro- 
ceedings were thereupon taken in court, upon 
the libel filed against her, and the processes 
and acts authorized by the laws of prize and 
the rules and usages of prize practice, that 
judgment final, on default of all appearance 
or defence hi respect to the vessel, tackle and 
cargo, was rendered against the same, as prize 
of war. A large mass of desultory papers 
were taken from the prize vessel, mostly re- 
lating to other voyages and ships, and brought 
before the court through the prize commission- 
er's office, together with the depositions col- 
lected by those officers under the mterrogato- 
ries in preparatorio in this suit. But no docu- 
ment relating to the ownership, voyage, or 
employment of the vessel, at the time of her 
arrest, was produced in court, the proof being 
clear that all papers of that kind were thrown 
overboard and destroyed by the master dur- 
ing the chase of the prize. The master, the 
first mate, and the chief engineer of the ship 
on the voyage in the prosecution of which she 
was captured, were carefully examined upon 
the standhig interrogatories, and I think they 
have entitled themselves to the credit of hav- 

_. — . » 

1 [Reported by Samuel Blatchford, Esq.] 
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ing, in their testimony, given an unreserved 
and uncolored representation of the facts at- 
tendant upon the adventure she was endeavor- 
ing to carry out when she was arrested. 

The master, Donald Cruikshank, was ap- 
pointed at London, in August, 1864, master of 
the steamer Lady Stirling, then being built 
and fitted out by Thomas Stirling Begbie, re- 
siding there, on a contemplated voyage from 
London to Halifax, destined to Nassau, N. P.^ 
by the way of Wilmington, North Carolina. 
The owner of the Lady Stirling, her master 
and crew, all well knew, at the time, of the- 
existence of the war, and of the efficient 
blockade of the port of Wilmington, North 
Carolina, and that the present voyage was- 
specially destined to evade that blockade. The 
master proves these facts by his testimony, 
and the records of this com*t show that the- 
same master had been, two years previously 
to the commission of the ofEence now charged, 
in command of another large English mer- 
chant vessel, purposely fitted out and em- 
ployed with his knowledge and agency, to- 
evade the blockade of the Rebel ports, and 
which was captured and condemned for ac- 
tually violating the blockade of the port of 
Charleston, South Carolina. This case aoes 
not require further comment, in justification 
of a judgment condemning the vessel and 
cargo as lawful prize. Decree accordingly. 



Case No. 7,987. 

LAFAYETTE BANK v. BANK OP ILLI- 
NOIS. 

[4 McLean, 208.] i 

Circuit Court, D. Illinois. June Term, 1847, 

Banks axd Bankixg— Bills of ExcnAsoE— Cus- 
tom — DiTTT OF Cashier — tTsouY. 

1. A cashier of a bank which, by its charter, is- 
authorized to deal in bills of exchange, may assign 
or accept such bills as the agent of the bank. 
This is the general custom of banks. 

[Cited in brief in Houghton v. First Nat. Bank 
of Elkhorn, 26 Wis. 665. Cited in Donnell 
V. Lewis Co. Sav. Bank, 80 Mo. 171.] 

2. Where a bank agrees to pay the face of its- 
bills, there can be no usury. 

3. To constitute usury there must be a corrupt 
loan of money. 

4. A purchase of notes of a bank or of individ- 
uals, at a discount, is not usury. A bank would 
destroy its credit by purchasing its own bills at a. 
discount. 

At law. 

Messrs. Logan, Williams, and Lincoln, for 
plaintiffs. 
Mr. Bledsoe, for defendant. 

OPINION OP THE COURT. This action 
was brought to recover certain bills of ex- 
change indorsed to the plaintiff by J. H. Lee, 
the cashier of the State Bank of Illinois. The 
first bill was drawn by Reynolds and Ens- 
minger, for three thousand dollars, payable- 

1 [Reported by Hon. John McLean, Circuit Jus- 
tice.] 
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four months after date, in favor of J. A. Lee, 
cashier, dated November 17th, 1841. The sec- 
ond was for two thousand dollars, and the 
third and fourth were each for three thousand 
dollars. These bills were assigned to the La- 
fayette Bank, for the payment of a balance 
due to that bank by the defendant, including 
a. certain amount of bills which were handed 
over to the cashier, at the time of the indorse- 
ment. The bills were forwarded, at first, to 
the Lafayette Bank for collection, but they 
were indorsed for value received before due. 
At maturity the bills were not paid, and there 
was proof of demand, protest and notice. Mr. 
Ilidgeley, being sworn as a witness, stated that 
at the time of the transaction, the bills of 
the State Bank were greatly depreciated, and 
Avore not worth more than fifty cents on the 
dollar. 

The first ground of defense assumed is, that 
the cashier of the State Bank had no power 
to indorse the bills to the plaiutiffi. That he 
was a mere agent, and as such, could not 
make a transfer of the property in the notes. 
14 Mass. ISO; 17 Mass. 97; Chit. Bills, 199. 
It is admitted, that a mere agent can not 
transfer a note to a person who has notice of 
his agency. But in every bank, authorized to 
deal in bills of exchange, and there are few 
who are not so authorized, the cashier re- 
ceives such bills, and negotiates them. This 
is in the scope of his agency, and it is sanc- 
tioned by universal usage— or a usage that has 
very few, if any, exceptions. The trade in 
bills of exchange, is the most profitable busi- 
ness of a bank, and such bills, if payable to 
the bank at New York, are indorsed by the 
cashier, whether forwarded for collection or 
negotiated. There is no other officer of the 
bank to whom this duty belongs. And the 
usage is sufficient to hold the bank responsi- 
ble for the acts of its cashier. He is the 
officer who has the care of the funds of the 
bank, and whose acts in the performance of 
his duty, is binding upon the bank. But it 
is contended, the Lafayette Bank had no pow- 
er to buy bills of exchange. In the charter of 
that bank, there is power given to buy bills 
of exchange upon banking principles. If the 
bank has the power, it is answered, it can not 
collect depreciated funds with which to pur- 
chase bills. Pothier says, money must be paid 
for them. Story, Bills, 43. Depreciated as the 
notes of the State Bank may have been, they 
were at least as good as the bills under con- 
sideration. But this, it is admitted, does not 
test the principle. The State Bank was, no 
doubt, desirous of sustaining its credit, and 
especially with banks whose confidence would 
be of great value to it It would be a most 
singular principle on which a bank could 
evade its obligations, by depreciating its own 
notes. The Lafayette Bank, by the confi- 
dence it reposed in the State Bank, received 
its bills and its drafts, which greatly conduced 
to sustain its credit; and the bank acknowl- 
edging its obligations, received bills, and paid 
its indebtments on other grounds, by a trans- 
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fer of these biUs. Is it for a bank to say it 
will not pay the face of its bills in circulation; 
but will pay nothmg more than the specie 
value of its biUs in the market? This would 
afford a strong inducement to every bank, to 
discredit its own bills, that it might speculate 
on the loss of the bill holders. 

But a ground still more untenable than this, 
if possible, is assumed, and that] is, that the 
Lafayette Bank has, in this transaction, com- 
mitted USU17. Is not a loan, a corrupt loan, 
essential to usury? The bills were indorsed 
for the payment of a debt. Now suppose the 
bills had been purchased for one third of the 
amount called for on their face, would that 
be usury? Certainly it would not, if it was 
a purchase. "When any subterfuge is resorted 
to, a purchase or anything else, as a cover to 
usury, it is admitted that the device does not 
exempt the act from usury. But, in this 
transaction, there is no pretense that there 
was any subterfuge or device, to make the 
thing appear in any other character than that 
which belonged to it. It was an open and a 
fair transaction. An exchange of indebtments, 
by balancing the one against the other. It 
has no analogy to the Case of Owens referred 
to, reported in 2 Pet [27 U. S.] 527, 

^u'^^%?^^ ■>'^^^^ directed to find the amount of 
the bills and interest for the plaintiff, which they 
accordingly did. 

LAFAYETTE BANK (McLEAN v.). See 
Cases Nos. 8,885-8,889. 

LAFAYETTE COUNTY (KIRKBRIDE v.). 
See Case No. 7,840. 

LAFAYETTE COUNTY (SHEBRARD v.). 
See Case No. 12,771. 

I^AFAYETTE COUNTY COURT (UNITED 
STATES v.). See Case No. 15,549 

LAFAYETTE INS. CO. (FRENCH v.). See 
Case No. 5.102. 

LAFAYETTE, MUNOIE & B. RY. CO 
j^AYLISS v.). See Cases Nos. 1,140 and 

LAFLIN (BEAN v.). See Case No. 1,172. 

LAPLIN (JOHNSON v.). See Case No. 7,393. 

LAPONTAINE (UNITED STATES v.). See 
Case No. 15,550- 

^'^.^^l^^^^'^ (SOULT v.). See Case No. 

^^9P^}'^^ (ROEMER v.). See Case No. 
ll,99o. 

LAHENS (PIELDEN v.). See Case No. 4,- 



Case 1^0. 7,988. 

LAING V. The G. L. BUCKMAN. 

IN. Y. Times.] 

District Court, S. D. New York. May 28, 1864. 

Collision — Darkness ix New Yoek Harbok— 

Gross Negligence— Limitation of Actions. 

[1. Other things being equal, the testimonv of 

disinterested witnesses should have greater weight 

than that of interested witnesses.] 

[2. It is gross negligence for a sailing vessel to 
attempt to run into New York harbor in a heavy 
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wind, at night; the more so if ihe night is unusu- 
ally dark.] 

13. Act N. T., limiting the time wherein suits 
may be brought to enforce liens on vessels, does 
not apply to maritime liens arising upon torts.J 

This was a libel fifed by the owner of the 
British bark Water Lily, to recover the dam- 
ages occasioned to her by being run into by 
the brigantine on the night of Jan. 21, 1864. 
The bark had come in over the bar at Sandy 
Hook in charge of a pilot, and anchored in 
the channel. The brigantine came in during 
the night without a pilot, and ran into the 
bark while lying at anchor. The bark had 
lights set and burning in her rigging, and an 
anchor-watch on deck. The evidence for the 
libelant was that the night was clear and 
bright moon-li'ght, and that vessels could be 
seen at anchor three miles off. The evidence 
for the brigantine was directly contradictory 
on these points. The master and mate of 
each vessel were examined. The master of 
the brigantine was also part owner. The 
claimant alleged that the collision was caused 
by fault of the bark. He claimed also to be 
a bona fide purchaser of the brigantine be- 
fore her seizure in the cause without notice of 
the libelant's claim. His alleged purchase 
was on Jan. 29, and the vessel was seized un- 
der the process in the suit on Jan. 30. He 
first saw the vessel a day or two after he 
purchased her. He also urged that the libel- 
ant could not recover because he had not 
filed his libel within the time limited by the 
state law as to liens on vessels. 
Beebe, Dean & Donohue, for libelant. 
Mr. Nash, for claimant. 
Before BETTS, District Judge. 

HELD BY THE COURT: That the con- 
current testimony of the witnesses on both 
sides essentially agrees that the wind was 
blowing a gale from about northwest. That 
the bark was lying at anchor, tailing with the 
channel on its eastern or southern side near 
the edge of the Romer shoal. That the brig- 
antine was coming into the harbor without 
a pilot, and made no attempt to avoid the 
bark until so near her as to be unable to cross 
her bows or stem, or to lower her sails or 
drop her anchor. That where witnesses stand 
numerically equal in their assertions of con- 
tradictory facts, the law does not regard dis- 
interested evidence prima facie adequate to 
the support of the prosecution, to have been 
counterbalanced and nullified by the oppos- 
ing testimony of a party in interest That 
the testimony of the master and mate of the 
brigantine is therefore entitled to less credit 
- than that of the master and mate of the 
Water Lily in respect to the state of the at- 
mosphere and time and manner in which the 
two vessels came into collision. That there 
is nothing in the proofs showing any cul- 
pable or even censurable neglect in the navi- 
gation or keeping of the bark preceding or 
connected with bringing her to anchor or in 
keeping her so lying at the time of the col- 
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lision, or that she was anchored across the 
channel, or that any misconduct at the time 
induced or promoted the injury inflicted upon 
her. That the crew of the briganthie were 
guilty of gross carelessness In rimning into- 
the harbor in the night time, upon a heavy 
wind, and without a pilot; and the blamable- 
ness of the act would be aggravated if the 
night really was of the blustering, dark, and 
snowy character represented by the claim- 
ant. That the facts as to the purchase of the 
vessel by the claimant are insufficient to 
prove that he acquired title to her clear of the 
lien attaching to Eer for the damages of the 
collision. That the objection as to the limita- 
tion of the state act is inapplicable, that act 
having respect to demands and claims on 
eonfract, and not to those resting upon tort, 
without regard to the incongruity of under- 
standing that legislation to have control of 
remedies administered in national courts in 
execution of their own jurisdiction. Decree 
for hhelant, with a reference to ascertain the 
damages. 



Case TTo. 7,989. 

In re LAINS. 

[16 N. B. R. 168; i 1 N. W. Rep. (O. S.) 116; 

6 Am. Law Rec. 2G6; 24 Pittsb. Leg. J. 

207.] 

District Court, D. Minnesota. July 28, 1877. 

Bankruptcy— PkiorAssignmest—Compensatiox 

OF Assignee. 

Where an insolvent who has made a general 
assignment for the benefit of creditors is after- 
wards adjudged a bankrupt, the assignee under 
the assignment is entitled to his disbursements 
legitimately made in the execution of his trust, 
but is not entitled to priority as to his compensa- 
tion as such assignee, nor as to attorneys* fees 
incurred in connection with the assignment — as 
to such items he stands in the same position as 
other creditors and must prove his claim. 

[Cited in Hunker v. Bing, 9 Fed. 279.] 

[George] Lains failed in business and made 
an assignment December 21, 1876, to Prank 
Keogh for the equal benefit of his creditors. 
This assignment was made at the suggestion 
of a firm of creditors, of which the assignee 
was a member. On January 18, 1877, the 
debtor was adjudged a bankrupt on his own 
petition. An assignee in bankruptcy was ap- 
pointed. The assignee under the common law 
assignment turned over all the debtor's prop- 
erty in his hands, only retaining from, the 
money in his possession sufficient to reim- 
burse himself for payments made on account 
of collections, to compensate him for his sei-v- 
ices as assignee, and for attorneys' fees. The 
assignee in bankruptcy was about to com- 
mence proceedings to recover the money thus 
retained, when by stipulation the subject is 
presented to the court for a decision upon the 
claim of the assignee under the state law. 
Mead & Thompson, for claimant. 
Xoung & Newell, for assignee. 



1 [Reprinted from 16 N. B. R. 168, by permis- 
sion.] 
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NELSON, District Judge. The assignee un- 
der the general assignment for the henefit of 
creditors is entitled to the disbursements 
legitimately made in the execution of his trust 
before the debtor -was adjudged bankrupt. 
He had paid out at that time for collections, 
etc., quite an amount, and such expenditures 
would seem to have been just as necessaiy 
to realize money out of the estate had it been 
in charge of an assignee in bankruptcy. There 
can be no objection to an allowance for these 
expenses, and no creditor dissents. He has, 
however, presented a bill for personal serv- 
ices as assignee, claiming payment for more 
than fifteen days' employment, and also for 
attorneys' fees paid by him. The claim for 
services does not rest on any better footing 
than the ordinary debts of creditors. The as- 
signee was aware of the insolvency of the 
debtor at the time the deed to him was ex- 
ecuted, and also kncAV that a contingency 
might arise w-hen his title iinder the assign- 
ment must yield to that of an assignee in 
bankruptcy. Such an assignment was an act 
of bankruptcy on the part of the debtor, and 
in fraud of the bankrupt act [of 38G7 (14 Stat 
517;], and evidence of an attempt to defeat 
its operation. The assignee is chargeable with 
knowledge of facts which would render the 
deed to him void, and by his conduct was aid- 
ing the debtor to place his assets in com'se of 
distribution different from that contemplated 
by the bankrupt law. Thei'e is nothing in the 
merits of his claim which entitle it to a prefer- 
ence, but the amount being fixed by the state 
-court as reasonable compensation, he can prove 
up his claim as any other creditor before the 
register in bankruptcy. The attorneys' fee 
was for drawing up, and attending to, the 
business connected with tlie assignment, and 
as this service is alleged to have been done 
on behalf of the debtor, it can only be allow^ed 
on proof as any other claim. It was rendered 
at the instance of the debtor. The creditors 
now objecting never requested it, and there 
is nothing in the papers before me, except an 
order by the state court declaring the sum rea- 
sonable, which entitles the claim to any con- 
sideration. These two claims must take their 
dividends on a regular distribution of the 
bankrupt's estate, and cannot be preferred. 
Ordered accordingly. 



LAIRD (GUSHING v.) See Cases Nos. 3,508- 
3.510. 



Case No. 7,990. 

LAIRD T. DICK et al. 

L4 Cranch, C. C. 6G6.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1835. 

Letteks Testamentary — Revocation, 
Letters testamentary granted without security, 
agreeably with the will of the testator, may be 

1 [Reported by Hon. irilliam Cranch, Chief 
Judge.] 



revoked by the orphans' court, upon the petition 
of creditors. 

[Bill by John Laird's executor against 
Elizabeth Dick and others.] 

This was an appeal from an order of the 
orphans' court made on the 25th of August, 
1835, revoking the letters testamentary be- 
cause the executor had not complied with 
an order of that court requiring him to give 
security and return an inventory; the let- 
ters having been originally granted on the 
30th of July, 1833, accompanied by an order 
saying that "no security to the executor's 
bond is required, nor any inventoiT of the 
personal estate to be returned to the court." 
The order of revocation was made on the 
petition of the creditors of the testator. 
The letters were originally granted without 
security in consequence of a clause in the 
will, by which the testator requests that no 
security should be required of his executor, 
at least as far as any gift or bequest was 
concerned; and that an appraisement should 
be dispensed with. The executor was not 
the residuary legatee. 

THIS COURT, upon consideration of the 
testamentary law of 1798, c. 101; Id. subc. 
3, §§ 3, 8; Id. subc. 10, § 9; Id. subc. 14, §§ G, 
7, affirmed the order of the orphans' court 
revoking the letters testamentary. 



LAIRD (DICK v.). See Cases Nos. 3,891 and 
3,892. 

LAIRD (WETMORE v.). See Case No. 17,467. 

LA JEUNB EUGENIE (UNITED STATES 
v.). See Case No. 15,551. 



Case No. 7,991. 

Ex parte LAKE et al. 

In re WHITING et al. 

[2 Lowell, 544; i 16 N. B. R. 497.] 

District Court, D. Massachusetts. Jan., 1877. 

Bankeuptct — Proof fob Future Rest. 

1. "Where A., B., C, and D., copartners, were 
lessees of a building, and bound by the covenants 
to pay rent for several years, and two of the 
partners left the firm, and the others, with some 
new partners, assumed the debts and liabihties, 
and the new firm became bankrupt, — Held, that 
the retired partners had not the right to prove 
against the estate a claim for unliquidated dam- 
ages by reason of their liability on the covenants 
of the lease, unless there were some special stipu- 
lation for such a contingency contained in the 
lease. 

[Cited in Re Burgess, S3 Me. 343, 22 Atl. 223; 
Bowditch V. Raymond, 146 Mass. 115, 15 N. 
E. 280.] 

2. A provision in a lease that the lessors might 
re-enter and re-let the premises at the risk of 
the lessees, who should remain liable for the rent, 
and be credited with the sums actually realized, 
will not authorize a proof for unliquidated dam- 
ages against the estate of the bankrupt lessees 



1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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by the lessors, who have re-entered and xe-let 
the premises at a less rent than before. 

In September, 1873, William C. Tebbetts 
and Charles Haley demised certain chambers 
on the corner of Summer and Kingston 
streets, in Boston, to F. J. Lake, Sidney 
Gushing, Franklin B. Daniels, and J. E. K. 
Herrick, for the term of five years from 
Oct. 1, 1873, by- an indenture under seal; and 
the lessees entered into the usual covenants 
for payment of rent, &c. The lessees com- 
posed the mercantile firm of Lake, Daniels, 
& Gushing, to whom was soon after added 
one Bliss, and they had Albert T. Whiting as 
a special or limited partner. Afterwards J. 
aicKenna bought out Mr. Bliss, and on or 
about Jan. 1, 1875, the firm was dissolved, 
and a new firm, called Whiting, McKenna, 
& Co., was formed, to carry on the same 
business at the same place. By this arrange- 
ment Lake and Daniels retired, and Whiting 
became a general partner; so that the new 
firm consisted of A. T. Whiting, James Mc- 
Kenna, S- B. Gushing, and J. E. K. Herrick. 
By an indenture dated Dee. 2, 1874, the old 
firm conveyed all the joint property, includ- 
ing leases, to the new firm; and the latter 
assumed the debts and liabilities, and cove- 
nanted to indemnify Lake and Daniels there- 
from. After the indenture was made, but 
before the new firm began business, P. G. 
Leonard was admitted as a partner, and ver- 
bally undertook all the obligations of that 
position. The new firm occupied the cham- 
Tjers for the prosecution of their joint busi- 
ness, and paid the rent out of their joint 
assets. In March, 1876, proceedings in bank- 
ruptcy against Whiting, McKenna, & Go. 
were begun in this court, which are still 
pending. The lessors have proved against 
the joint assets the arrears of rent due them 
at the time of the bankruptcy. Lake and 
Daniels now offer for proof, as unliquidated 
damages, the amounts which they allege that 
they shall be obliged to pay under their cove- 
jiants in the indenture of lease. This instru- 
ment contained the following clause: "Pro- 
vided always, and these presents are upon 
this condition, that if the said lessees or 
their representatives or assigns do or shall 
fail to perform any or either of the cove- 
nants contained in this instrument, which 
are on their part to be performed, or if the 
■said lessees shall be declared bankrupt or in- 
■solvent according to law, or if any assign- 
ment shall be made of their property for the 
benefit of creditors, then, and in either of 
■said cases, the lessors, or those having their 
■estate in the premises lawfully may immedi- 
•ately, or at any time thereafter, and while 
such neglect or default continues, and with- 
out further notice or demand, enter into and 
upon the said premises, or any part thereof, 
in the name of the whole, and repossess the 
same as of their former estate, and expel the 
lessees or those claiming under them, and 
remove their effects (forcibly if necessary), 
■^vithout being taken or deemed guilty of any 
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manner of trespass, and without prejudice 
to any remedies which might otherwise be 
had for arrears of rent or preceding breach 
of covenants; and thereupon the lessors may 
at their discretion re-let the premises at the 
risk of the lessees, who shall remain for the 
residue of said term responsible for the rent 
and taxes herein resei-ved, and shall be cred- 
ited for such amounts only as shall be by the 
lessors actually realized." The lessors have 
re-entered and re-let the premises at a re- 
duced rent, the land having fallen in renta- 
ble value; and the solvent lessees ask to 
prove the total amount of the deficiency cal- 
culated to the end of the term. 

A. A. Kanney and Brooks, Ball, & Storey, 
for creditor. 
R. M. Morse, Jr., for assignee. 

LOWELL, District Judge. I have no doubt 
that a former partner, or a joint covenantor 
with the bankrupts, who is liable for joint 
debts, and pays them, may prove the amount 
against the assets of his former partners 
or of his co-contractors. Ex parte Young, 
2 Rose, 40; Ex parte Taylor, Id. 175; Ex 
parte Cai'penter, Mont. & M. 1; Wood v. 
Dodgson, 2 Maule & S. 195; Aflalo v. Fourd- 
rinier, 6 Bing. 306; Ex parte Ogilby, 3 Ves. 

6 B. 133; Butcher v. Forman, 6 Hill, 583. 
The decision in JIassachusetts, that a retired 
partner could not prove for debts which he 
had paid after the beginning of the bank- 
ruptcy, was put upon the ground that the 
insolvent law provided only for sureties in 
the strict sense (Morton v. Richards, 13 Gray, 
15); a somewhat narrow construction, con- 
sidering that such a partner is so far a sure- 
ty that the creditor will discharge him by 
giving time to the remaining partners, with 
knowledge that they have assumed the debt 
(Oakeley v. Pasheller, 4 Clark & F. 207). 
Our statute does not raise so nice a point, 
because it follows the English law, in giving 
not only to sureties but to all "persons lia- 
ble" for the bankrupt the right of proof; 
and this phrase undoubtedly includes retired 
partners. If the lessors in this case have a 
claim for unliquidated damages which they 
do not choose to offer in proof, then, under 
rule 30 of the supreme court, the retired 
partners may offer it in the name of the 
lessees. 

After reflection and consideration, I regret 
to find that, in my opinion, the liability is 
not one which can be proved. If the con- 
tract were a little different, and provided 
merely that the lessees should pay any loss 
or damage consequent upon the diminished 
value of the premises, the amount would be 
capable of ascertainment with sufficient cer- 
tainty. Ex parte Llynvi Coal & Iron Co., 

7 Ch. App. 28. I intimated in Ex parte 
Houghton [Case No. 6,725] that our leases 
might provide by stipulation for a case of 
this kind, and I remain of that opinion, and 
think it would be wise to adopt such a prac- 
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tice. But I am unable to reach the conclu- 
sion that the stipulation in tMs case is cal- 
culated to work out the result It seems to 
provide that the lessees, after a hreach, shall 
remain liable for the rent precisely as before, 
excepting that they are to be credited with 
any sums actually received for the use of 
the premises. This brings the case, unfortu- 
nately, within the numerous decisions con- 
cerning rent, which, not accruing at once, 
cannot be estimated beforehand. The origi- 
nal lessees, therefore, would not be liable for 
a gross sum at any time, nor could we as- 
certain, with any certainty, what sums they 
will be entitled to have credit for during the 
remainder of the term. Proof rejected. 



Case 3S"o. 7,992. 

In re LAKE. 

[3 Biss. 204; 1 6 N. B. R. 542; 6 West Jur. 
360; 4 Chi. Leg. News, 281.] 

District Court, N. D. Illinois. May Term, 1872. 

Trassfek of Promissory Notes — Who to Take 
Notice of Phoceedixgs — Adjudication Re- 
lates Back, etc. — Purchaser Ruled to De- 
liver WITH Proper Assignment. 

1. Tlie transfer of promissory notes by the 
payee during the pendency of bankruptcy pro- 
ceedings against him upon which he was after- 
wards adjudged a bankrupt, and of an injunction 
restraining him from disposing of his property, 
vests no title in the purchaser, even though he 
had no actual notice of the bankruptcy proceed- 
ings. , 

2. All the world is bound to take notice of pro- 
ceedings in bankruptcy, and the purchaser takes 
with constructive notice. 

[Cited in Taylor v. Irwin, 20 Fed. 617.] 

3. The adjudication of bankruptcy relates back 
to the time of filing the petition, and carries 
with it title to the assignee to all property and 
all interest in the property which the bankrupt 
had at that time; and the assignee can recover 
Buch notes from the purchasers. 

tCited in Taylor v. Irwin, 20 Fed. 617.] 

4. This case is not within the rule that nego- 
tiable bills of exchange which have been stolen, 
canuot be recovered from a bona fide holder, and 
the court will in such circumstances rule him to 
deliver them to the assignee. 

This was a petition by Wm. B. Dwight, 
the assignee of John J. Lake, to compel the 
respondents, Charles Commei-ford and J. W. 
Lawrence, to deliver to him certain promis- 
sory notes alleged to belong to the bank- 
rupt's estate. On the 24th of July, 1868, 
certain creditors of Lake filed their petition 
in this court, charging him with acts of 
bankruptcy, and the usual rule was entered 
requiring him to show cause why he should 
not be adjudged a bankrupt. At the same 
time an injunction was issued restraining 
Lake from selling, incumbering, or other- 
wise disposing of his property, or any part 
thereof, until the further order of the court. 
Ijake filed a denial of the acts of bankruptcy 

1 [Re];orted by Josiab H. Bissell, Esq., and 
'lore reprinted by permission.] 



charged, and demanded a Jury trial, and the 
case stood at issue and for trial on this de- 
nial, and the injunction remained in full 
force on the 12th of October, 1S6S, on which 
day Lake, who resided in Livingston county, 
called on the respondents who were and are 
bankers residing and doing business at Mor- 
ris, in Grundy county, and offered to sell 
them three promissory notes for the sum of 
five hundred dollars each, dated the 13th of 
July, 1868, made by one Charles G. Peters, 
payable to said Lake, and secured by a mort- 
gage on a tract of land in Livingston coun- 
ty, which Lake had conveyed to Peters. 
Lake was a sti'anger to respondents, but he 
was accompanied by one Clarke who was 
well known to them, and in good financial 
credit. Lake being a stranger, respondents 
refused to buy the notes of him unless 
Clarke would guaranty the payment there- 
of. The negotiation finally resulted in re- 
spondents purchasing the notes for the sum 
of $1,200, Lake indorsing and Clarke guar- 
anteeing them, and Lake assigning to re- 
spondents the mortgage by which the notes 
were secured. Upon the trial of the case 
made by the petition and denial, Lake was 
found guilty of the acts of bankruptcy, and 
adjudged a bankrupt by the court. An as- 
signee was duly elected, and the estate of 
the bankrupt conveyed to him, and the as- 
sisrnee now files this petition. 

King & Willard, for assignee. 

S. W. & T. B. Harris, for respondents. 

BLODGETT, District Judge. By the four- 
teenth section of the bankrupt act [of 1867 
(14 Stat 522)], all the property and rights 
and interest in property which the bankrupt 
had at the time of the filing of the petition 
pass to the assignee, and the title of the as- 
signee relates back to the time of the filing 
of the petition. 

The filing of the petition praying the ad- 
judication in bankruptcy is notice to all the 
world, and all persons dealing with the per- 
son thus charged do so at their peril. No 
person can, by dealing with a debtor thus 
situated, acquire any title to his property as 
against his assignee in bankruptcy, if the 
proceeding ripens into a judgment of bank- 
ruptcy. In re' Gregg [Case No. 5,796]; In 
re Vogel [Id. 16,983]; In re Wynne [Id. 18,- 
117]. 

But it is contended that negotiable paper 
forms an exception to this rule, and that the 
bona fide purchaser of such paper will be 
protected, although a petition in bankruptcy 
may be pending against the seller of such 
paper; and the counsel for respondents 
have presented an exceedingly ingenioiis 
and plausible argument in support of this 
proposition, relying mainly upon a class of 
cases where it has been held that bank 
notes, bills of exchange, and promissory 
notes, even when stolen or obtained from 
the owners by actual fraud, could not be re- 



[14 Fed. Cas. page 945] 

covered, if they had passed to bona fi'de pur- 
ehasei-s for value without notice. To my 
mind, however, the difficulty in applying 
this principle of law to the case before the 
court arises from the fact that the respond- 
ents cannot be said to be bona fide holders 
without notice. All the parties to the trans- 
action were domiciled in this district, and 
the transaction took place within the dis- 
trict. The proceedings in banlcruptcy were 
then pending, and the banli^rupt, Lalre, was 
then under an injunction from this court 
prohibiting him from selling or disposing of 
any of his property. The respondents are 
concluded by the notice thus given them by 
the records of this court, and it does not lie 
in their mouths to say they are innocent 
purchasers. 

The rule relied upon by the attorneys for 
respondents arises from the policy of the 
law in favor of protecting commercial trans- 
actions in negotiable or commercial paper 
made in due course of business, without 
fraud and for value paid. But an eaually 
inexorable rule requires that all persons 
shall be held to take notice of judicial pro- 
ceedings pending in courts having general 
jurisdiction over them. 

The decree will be that respondents be re- 
quired to deliver the notes in question to 
Lake's assignee within ten days. 

It was also urged that inasmuch as these 
notes bear Clarke's guaranty of payment to 
respondents, some order should be made en- 
abling them to avail themselves of it; but 
as Clarke is not before the court, I think 
the most the court can do at present is to 
require the assignee to preserve the notes 
and guaranties thereon intact for a reasona- 
ble time at least, so that they may be used 
as evidence hereafter, if required in any pro- 
ceedings by respondents against Clarke. 



LAKE (BICKHAM v.). See Case No. 1,386. 
LAKE (CORREY v.). See Case No. 3,253. 



Case nSTo. 7,993. 

LAKE V. FITZGERALD. 

[6 Fish. Pat Cas. 420.] i 

Circuit Court, S. D. Ohio. June, 1873. 

Patents — Ikfkisgemest—" Vault Coveks. " 

1. Patent to Thaddeus Hyatt for "improve- 
ment in vault-covers," reissued April 3, 1855, 
construed. The patent is one for a grating, with 
its apertures filled with glass, without any oth- 
er limitations as to the size of the apertures than 
tliose which, without the fillinp, would cease 
wholly to perform the functions described in the 
patent. 

2. The character of Hyatt's invention was 
such as to require a construction which, irre- 
spective of the filling, would answer a practical 
purpose for a grating. The defendant's device 
would not answer this purpose. 



1 pieported by Samuel S. Fisher, Esq., and 
here reprinted hy permission.] 
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3. Had no light similar to defendant's heea 
before in use, the court would consider whether 
a greater extension of mere size, beyond com- 
plainant's own literal limitations, could not, for 
his protection, be made. Such an interpretation 
would tten have been possibly justifiable for the 
protection of the principle of a meritorious in- 
vention. 

4. It is not importantthat the device should be 
inserted in detached or removable covers or jrrat- 
ings. The court would readily hold a sidewalk 
made of iron plates permanently, or a floor or 
deck containing complainant's inventions, an in- 
fringement. Its essence was not a removable 
cover or grate. 

In equity. Final hearing on pleadings and 
proofs. Suit brought upon letters patent li<o. 
4,266] for "improvement in vault-covei-s," 
granted Thaddeus Hyatt, November 12, 1845; 
reissued to same April 3, 1855 [No, 303]; ex- 
tended seven years from November 12, 1859, 
by the commissioner of patents; extended 
again for seven years from November 12, 
1866, by act of congress [5 Stat. 117], and as- 
signed to complainant August 9, 1866, Also 
upon letters patent [No. 68,332] for an "im- 
provement in illuminating-roofs and roof- 
pavements," issued to complainant [Elizabeth 
A. Lake], as -assignee of Thaddeus Hyatt, the 
inventor, August 27, 1867. The last-mention- 
ed patent does not appear to have beeii urged 
at the hearing, or to have been considered by 
the court in its opinion, the issue having been 
upon the first patent. Defendant [Frederick 
Fitzgerald] admits in his answer that he is 
making, setting, and vending illuminating 
vault-covers, grating, and roofs, under and by 
virtue of letters patent granted him for "im- 
proved vault-covers," September 25, 186G, and 
letters patent granted him for an "improved 
vault-light," November 26, 1867; and alleges 
that all illuminated, vault-covers, gi-ating, 
roof, and roof-pavements made by him are in 
sti'ict conformity with the above-recited let- 
ters patent. 

The court delivered no written opinion. 
The following is the substance of its opin- 
ion, as orally expressed, reported and after- 
ward approved by it 

Fisher & Duncan and Keller & Blake, for 
complainant. 
.Tames Moore, for defendant. 

Before EMMONS, Circuit Judge, and. 
SWING, District Judge. 

EMMONS, Circuit Judge. "When complain- 
ant's counsel concluded his argument upon 
the question of infringement. Judge EM- 
SfONS said that unless there were some 
other considerations not called to their at- 
tention, he thought further consideration of 
the case unnecessary. As to the second claim, 
he understood counsel not serioiisly to press it. 
He thought the first also was not infringed 
by the defendant. It had been rationally in- 
terpreted in argument, and he desired to 
make no modification of counsel's interpreta- 
tion. He had rightly, in the opinion of the 
court, considered the patent as one for a grat- 
ing, with its apertures filled with glass, with- 
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out any other limitations as to the size of the 
apertures than those which, without the fill- 
ing, would cease wholly to perform the func- 
tions described in the patent Its clauses, de- 
manding lessened openings, as compared with 
those formerly filled with glass, for similar 
purposes, were referred to, and thought to ex- 
clude manifestly the devices of the defend- 
ant This is also in accordance with the de- 
scription of the history and purposes of the 
invention, as given by the patentee in his dep- 
osition. The capacity to use thinner gla^, 
the description of a metallic plate perforated 
with numerous small holes or apertures, for 
the reception of glass, and of such size as, 
without the filling, they could be walked 
-over with entire safety, and other character- 
istics described, it was thought required a 
■construction which, irrespective of all filling, 
would answer a practical purpose for a grat- 
ing. The samples before the court of what 
defendant used, he had no doubt, would not 
do so. This insertion in a walk or private 
business house, where the public were solicit- 
ed to enter for trade, would subject a citizen 
to liability for injuries, which would un- 
doubtedly result from their use. Had no 
light similar to defendant's been before in 
use, he would have considered further wheth- 
er a still greater extension of mere size be- 
yond complainant's own literal limitations 
could not for his protection be made. This 
whole idea of lighting by glass in apertures 
would thus have been his, and such an in- 
terpretation possibly justifiable for the pro- 
tection of the principle of a meritorious inven- 
tion. Here, however, other lights in size like 
defendant's wei'e common. This patent is not 
for them, but for a peculiar arrangement and 
form, into which the idea of mere size most 
prominently enters. He was confident that 
the placing side by side two or more of Rock- 
well's old lights would be but a double use. 
There was full right to multiply to any num- 
ber such devices in the same cover, or, what 
he deemed the equivalent, the same sidewalk, 
floor, or deck. To extend complainant's pat- 
ent, as claimed, would make it include the use 
of the Rockwell light, which of course was 
inadmissible. It was equally so to include 
those of the defendant, which, so far as all 
here in controversy are concerned, were in size 
just like them. The patentee, in his testi- 
mony and specifications, in the clearest terms, 
declares tliat the dangers and inconveniences 
of such lights, his are intended to avoid. It 
would be an unwarrantable construction 
which would make his claim include them. 
It was not deemed important that the de- 
vices should be inseited in detached or re- 
movable covers or grattngs. He would read- 
ily hold a sidewalk made of iron plates per- 
manently, or a floor or deck containing com- 
plainant's inventions an infringement Its es- 
sence was not a removable cover or grate, and 
the insertion of two or more of Rockwell's 
lights in a slab, which was so removable, 
-would not infringe. 



The use of complainant's improvements in a 
floor or sidewalk immovably would by no 
means avoid it. If he had rightly understood 
counsel as contending that no one could in- 
sert two or more lights in a cover or grating, 
as distinguished from a similar insertion in 
the floor or walk permanently, then with so 
much of his argument he disagreed, 

SWING, District Judge, said he concurred 
with Judge EMMONS, and thought the de- 
fendant's device would afford no safe protec- 
tion for the traveler, with its openings unfill- 
ed. This seemed to him to be the correct lim- 
itation of the complainant's invention, and 
what defendant had done did not seem to be 
within it. 

Bill dismissed. 

[For other cases involvinj? this patent, see 
Hyatt V. SoTithworth, 15 B'ed. 751, and Cornell 
V. Hyatt, Case No, 3,237.] 



Case No. 7,994. 

LAKE v. HBQUEMBOURG-. 

[6 Biss. 323.] i 

Circuit Court, N. D, Illinois, March, 1875. 

Ninth Article Illinois Incobpokation Act — 
Adoption by Municipality — Vote op People. 

Ninth artide Illinois incorporation act To 
constitute an adoption of this article, it is only 
necessary that it be adopted by such a .declara- 
tion of the municipal authorities as indicated the 
will of the corporation, it is not necessary that 
it be by vote of the people. 

On the sixth of February, 1874, the board 
of trustees of the town of Lake, by a vote 
of four out of five members constituting the 
board, entered into a contract with Charles E. 
Hequembourg, for the laying of water pipes in 
the streets of the town, without advertising 
for bids. The work under the contract was 
performed during the summer and fall of 
1874, and payments were made from time to 
time by the town upon estimates presented 
by the contractor. After the execution of the 
contract a change took place in the member- 
ship of the board of trustees, and in Novem- 
ber, 1874, a bill was filed by the town seek- 
ing to annul the contract, setting up that the 
town had no power to enter into the contract 
without first advertising for bids as required 
by section 1 of the act of April 15, 1873 
(Rev. St. 1874, p, 250), and that the contract 
had been corruptly and fraudulently entered 
into by the former board of trustees. 

The defendant answered denying fraud, and 
alleging that the conti-act was entered into by 
the town under the powers conferred by arti- 
cle 9 of the general law for the incorporation 
of cities and villages, approved April 10, 1872, 
and in force July 1, 1872. The defendant also 
filed a cross bill, praying that an account 
might be had between the town and himself, 
and that a decree might be entered in his 

1 [Reported by Josiah H. Bissell, Esq., and 
liere reprinted by permission.] 
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favor for the amount found to be due him 
upon such accounting. Upon the part of the 
contractor it was contended that the contract 
was executed in conformity with the require- 
ments of section 50 of article 9, above men- 
tioned, which provides that a contract may be 
entered into without advertising for bids by 
a vote of two-thirds of all the trustees elected. 
On the part of the town it was contended that 
all contracts, in regard to water-works, must 
be let under the act in regard to water-works 
approved and in force April 15, 1873, which 
requires all contracts to be let to the lowest 
bidder after three weeks notice by publication 
in a newspaper. It appeared from the evi- 
dence that the board of trustees of the town 
of Lake, by an ordinance passed in 1872, 
adopted article 9, above mentioned, as a part 
of the organic law of the town, and that no 
vote of the people was ever taken upon the 
subject Three main questions were present- 
ed for the consideration of the court: 1st. 
"Whether the execution of the contract was 
secured by fraud or corruption. 2nd. Wheth- 
er the board of triistees had power to adopt 
article 9 without a vote of the people of 
the town. 3rd. Whether the power to make 
contracts in regard to water-works, conferred 
by article 9, was repealed by the act of April 
15, 1873, in regard to water-worlis. 

Bennett, Kretzinger & Veeder, for plaintiff. 
John P. Wilson, for defendant. 

PRUMMOND, Circuit Judge. The first 
question presented in this, case is whether 
there was fraud in the malting of the contract. 
The rule is well settied that fraud i^ never to 
be presumed, and there is no evidence ottered 
from which I can say that the trustees of the 
town have been guilty of any fraud. 

The next question is, had the town of Lake 
authority to make this contract? The town 
of Lake was in existence as a corporation at 
the time the act in relation to corporations in 
general was passed, and I can have no doubt 
the one himdred and sixty-eighth section of 
the ninth artide, to be found on page 240 of 
the Revised Statutes of 1874, operated on the 
town. That section is: "Ajiy city or incor- 
porated town or village may, if it sliall so de- 
termine by ordinance, adopt the provisions of 
this article without adopting the whole of this 
act, and, where it shall have so adopted this 
article, it shall have the right to take all pro- 
ceedings provided for in this article, and have 
the benefit of all the provisions hereof." 

Now, as to the adoption of this article since 
by ordinance: It is said that this act provid- 
ed that the various provisions of this law 
should be adopted; that the corporation should 
be created by a vote of the people; and as 
that provision existed, therefore when this sec- 
tion declared that any city or incorporated 
town or village might adopt article 9 by ordi- 
nance, it meant tliat it was an ordinance to 
be enacted in pursuance of a vote of the peo- 
ple. I think that can hardly be inferred from 
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tills law. If It had been the intention of the 
legislature that that provision should be adopt- 
ed only by a vote of the people, it certainly 
would liave so stated. 

This was a law that operated upon towns 
existing at the time it was passed, and, when 
it declared that the ninth article might be 
adopted by ordinance, it merely meant that it 
should be adopted by such declaration of the 
town authorities as indicated the will of the 
corporation itself, and a determination to make 
it a part of the existing provisions of law 
operating upon the town. 

The next question is whether the town had 
the right to make this contract by existing 
law independent of the act of the 15th of 
April, 1873. The law under which it is claim- 
ed that this contract was made declared that 
the corporate authorities of cities and villages 
were clothed with the power to make local 
improvements by special assessment or by gen- 
eral taxation, or otherwise, as they should by 
ordinance prescribe. 

Now, there might have been possibly some 
question in relation to the authority conferred 
by this statute as to the construction of these 
water-works, had it not been for the law of 
1874. The act of the 15th of Aprfi, 1873, 
(Laws 1873, p. 190; Rev. St 1874, p. 250), 
was a special act authorizing cities and incor- 
porated towns and villages in the state to pro- 
vide for a supply of water for the purposes of 
fire protection, and for the uses of the inhab- 
itants. 

That law contained various provisions con- 
nected with the supply of water; and the 
question is whether that law repealed by its 
terms the previous law which was in force. 
Its language is imdoubtedly general: "All 
cities, incorporated towns, and vUIages in this 
state * * # are hereby authorized and 
shall have power to provide for a supply of 
water," and then follows this proviso: "That 
all contracts for the erection or construction 
of such works- or any part thereof shall be 
let to the lowest responsible bidder therefor 
upon not less than three weeks public notice 
of the terms and conditions upon which the 
contract is to be let having been given by 
publication," etc. Now, there is nq repealing 
clause in this law, of prior laws; and the rule 
universally applicable to such cases is that if 
the prior law can stand consistentiy with the 
provisions of the subsequent law, it shall re- 
main as a valid law. They shall be so con- 
strued by the court. 

Now, I agree that if the provisions of the 
subsequent law are necessarily repugnant to 
the prior law, and the two are so Inconsistent 
that they cannot be reconciled, the subsequent 
law must be construed as repealing the prior 
law; but it is only when those conditions ex- 
ist Here I think there are various conditions 
contained in the prior law, and they are of 
such a character as to indicate that the two 
laws may stand together- 
Then, that being so, what is the effect of the 
act of the 17th of March, 1874 (Rev. St 1874, 
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p. 251), upon the law in force prior to April, 
1873? It is substantially a legislative con- 
struction of the prior law so far as this is con- 
cerned; it concedes the existence of the right 
in towns and villages to supply themselves 
with water, under the ninth article of the law 
which has been refejTed to. It is true that 
it is said to be prospective in its operation, 
"tliat wlienever the corporate authorities of 
any city, town, or village shall provide by 
ordinance for the laying of water supply 
pipes, to be paid for by a special assessment to 
be made under the provisions of article nine 
of the act of the general assembly, entitled, 
etc.," therefore making a special reference to 
article nine. 

Now, suppose it is prospective in one sense. 
The contract was made with reference to a 
law subsequently to be passed, so imderstood 
by the parties, and, when the law is passed 
as we find it. it must be supposed to include 
within its operation the contract that was 
made in this case, under the general law, 
when, by the terms of the contract itself, it 
was clearly within the contemplation of the 
parties that, until this law of 1874 was passed, 
no bonds could be issued to comply with this 
contract. It would be sticlsing in the bark to 
say that these laws did not operate upon this 
contract, and upon the property and property- 
owners in this town, so as to authorize the is- 
sue of the bonds to pay for a contract which 
had been previously made under the authority 
of the ninth article. It is conceded that, with- 
out the law of April 15th, 1873, the town au- 
thorities, by a vote of two-thirds, could dis- 
pense with the notice which is required abso- 
lutely by the act of April 15th, 1873. 

These are the views I now entertain of this 
case. I think this contract was a valid con- 
tract I think there was no fraud In it to 
vitiate it, but I wish to preserve some power 
over the case and over facts which may sub- 
sequently be developed. I will therefore not 
dismiss the original bill, but I will refer the 
case to the master imder the cross-bill, with 
fpecific directions to report. The counsel may 
draw up an order to that effect requiring the 
master to report, among other things, the 
amount of profits these parties have made xm- 
der this contract 
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LAKE ERIE & B. STEAMBOAT 00. v. The 

SON & HEIR. 

[5 West. Law Month. 98.] 

District Court, N. D. Ohio. June, 1863. 

Collision — Interest in Vessel Bdfficient to 
Maintain Libel — Steamer and Sail Vessel 

— Avoidance of Accident. 
[1. One who holds a vessel under a charter 

party has such a special property therein that 



he may maintain a libel against another vessel 
for damages on account of collision.] 

[2, A collision occurred upon Lake Erie in the 
daytime, with fair wind and water, between a 
steamer coming into the port of Cleveland and 
a schooner. The steamer rounded and stood in 
for her pier in the outer harbor. At this time 
the schooner was some way ahead, and appar- 
ently bound for the inner harbor. Very soon 
after the steamer rounded, the schooner sudden- 
ly came around, and made across the steamer's 
bow. She was warned off. It was then too 
late for the steamer to avoid the collision by 
stopping or backing. It might have been avoid- 
ed had the schooner, after coming around, luffed 
or cast anchor. Held, that the collision was en- 
tirely the fault of the schooner.] 

In admiralty. 

Willey & Carey, for libellant. 
Mr. Prentiss, for claimant 

WILLSON, District Judge. It is claimed by 
the proctor's for the libellants in this case, that 
on the morning of the collision (30th June, 
1860) the steamboat Western SletTopolis, on 
her regular trip from Buffalo to Cleveland, 
rounded to at her usual place in the lake,, 
and stood in for her pier in the outer harbor. 

That, when the starboard order was given 
on the steamer, there was no vessel in view 
with which she was liliely to interfere; the 
schooner Son & Heir being some way ahead 
of her, and apparently bound for the inner 
harbor. That after the Metropolis had round- 
ed to, and got on course to the pier, the 
schooner was discovered to have come around, 
and to have suddenly shaped her course 
across the line of progress of the steamer. 
That it was then too late for the steamer, 
either by stopping and backing, or by porting, 
to avoid the schooner, unless the latter should 
let go her anchor, or luff into the wind. That 
the only resort left to the Metropolis was to- 
keep on her coui-se with a greater speed than 
usual in coming to her dock, leaving the 
schooner to pass her stern. That the schoon- 
er, instead of coming up into the wind, or 
keeping her course and going astern of the 
steamer, or of casting anchor, bore away 
several points towards the shore, ■and then 
came up again; thus bringing herself fur- 
ther forward on the steamer's line of prog- 
ress, and striking her seventy or eighty feet 
from the stem. 

The specific faults imputed to tlie schooner, 
as set forth in the libel, are (1) for suddenly 
coming round across the coui-se of the steam- 
er; (2) for not keeping her course, instead 
of paying off, which, it is alleged, would have 
caiTied her well under the steamei-'s stern; 
and (3) in not coming up into the wind, or 
djxipping her anchor, when the master of the 
schooner saw he had made it impossible for 
the steamer to avoid the vessel. 

The theoiT of the defence is, that the steam- 
er rounded to at an unusual place in the lake, 
it being further east, and consequently that 
her course to her dock was not the customary 
course of the Buffalo & Cleveland line of 
steamers; that bad the steamer rounded to^ 
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and come up to lier dock in the usual way, 
she -would have passed under the stern of 
the schooner -without injury to either vessel. 
It is averred in the answer that the schooner 
came around about three-fourths of a mile 
out in the lake, and abreast of the Govern- 
ment pier, and stood on her course for the 
Pittsburgh pier, where she was destined for 
a load of coal. And the answer denies any 
change of course of the schooner, or that she 
was in fault in any of her movements, or in 
any omissions of duty, or that she could have 
put her helm down in season to avoid the 
collision when it had become apparent that 
it was not in the power of the steamer to 
escape by stopping and backing 

There was a preliminary question raised 
in tlie argument, as to whether the libellants 
had any right, to sue for the injury done to 
the steamer by the collision, as the steamer 
was merely held and used by them under a 
charter party. We think there is no force 
in the objection. The libellants had a special 
property in the steamer under their contract 
with the real owners, and they also had the 
possession and were at the time in use of the 
property. The damage accrued against the 
use, and the possession of the property gives 
the right to sue for its injury. The libellants, 
undoubtedly, have a proper standing in court. 

This collision occurred in the daytime, on 
smooth water, and where there was ample 
room and wind to safely control the move- 
ments of both vessels. There mtist have been 
gross and culpable negligence somewhere 
which produced the collision; and the ques- 
tion is, on which vessel does the fault lie? 

The testimony is conflicting as to the exact 
place in -the lake where the schooner came 
round and shaped her course for the coal 
pier. The direction of the wind, which was 
N. N. B., and the course of the schooner, 
which was E. and by N., and the certain 
place where the vessels came in contact, to- 
gether with the testimony of Quinlan, John- 
son, and Goldsmith, make it clear the 
schooner came round off and near the end 
of the Centre freight pier. That she soon 
afterwards changed her course by bearing 
away to the south-ward, is a fact established, 
if we are to credit the testimony of Dunlap, 
Quinlan, and Nutt, who were most favorably 
located for making close and accurate observa- 
tion. In these movements, the schooner was 
obviously in fault They were calculated to 
mislead the officer in charge of the steamer 
as to her intended course and destination. Be- 
sides, it was the plain duty of the schooner, 
after coming in such close proximity to the 
steamer and her line of progress, to have cast 
anchor, or luffed into the wind, by which her 
lieadway could have been stopped in a dis- 
tance of once her length, and -the collision 
avoided. But her wheel was not put down 
until her jib-boom was within 12 feet of the 
steamer's wheel-house, when the disaster be- 
came inevitable. From a careful examination 
of all the testimony in the ease, we are of the 
opinion that the steamer was not in fault In 
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any particular. Gapt. Goldsmith swears, posi- 
tively, that the steamer was turned in the lake 
for her pier at the usual place, and that she 
came in on the usual course. The testimony 
of H. J. Webb is to the same import. The 
angle at which the steamer came to her dock, 
and the facility with which she came along- 
side of it and landed her passengers, confirm 
the testimony of these witnesses in regard to 
the steamer's tumLag in the lake and her 
course to the pier. The management of the 
steamer, after turning in the lake, and while 
coming to the pier, seems to us entirely unex- 
ceptionable. Capt. Goldsmith was on the pi- 
lot-house by the bells, givuig the strictest at- 
tention to his duties. Just after the tm-ning 
he rang the checking-bell, and the steamer 
blew her whistle the second time and her 
speed was greatly reduced. He attentively 
watched the devious movements of the schoon- 
er, and hailed her three times to go about; 
and seeing that his requests were disregarded, 
and that by attempting to stop or port the 
helm of the steamer the dangers of disaster 
would be augmented, he increased the steam- 
er's speed in the hope of evading a collision. 
In all this we think he displayed good judg- 
ment and excellent seamanship, and had the 
master of the schooner been actuated by com- 
mon prudence, and have luffed into the wind, 
he would have done what good seamanship 
palpably demanded, and thereby avoided the 
disaster. The schooner was clearly in fault, 
and must be condemned to pay the full dam- 
ages sustained by the steamer and costs of 
suit 
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LAKE SHORE & M. S. R. 00. v. The NEIL 
COCHRAN. 

[15 Int Rev. Rec. 114; 4 Chi. Leg. News. 153; 
Brown, Adm. 162.] 

District Court N. D. Ohio. January, 1872. 

Injury to Bridge not a Marine Tort. 

A vessel ran into an iron swing-bridge which 
had been erected across the Cuyahoga river near 
its mouth, and injured it to "tte extent of $10,- 
000, and it was held that it was not a marine 
tortj and that the admiralty court had no juris- 
diction of -the case. 
[Cited in The Maud Webster, Case No. 9,302; 
The Mary Stewart, 10 Fed. 138; The Ar- 
kansas, 17 Fed. 3$8; The 0. Accame, 20 
Fed. 643; Leonard v. t)ecker, 22 Fed. 742; 
The Professor Morse, 23 Fed. 804; Milwau- 
kee V. The Curtis, 37 Fed. 706; The H. S. 
Pickands, 42 Fed. 240; Homer Ramsdell T. 
Co. V. Compagnie Generale Transatlantique, 
63 Fed. 848; The Mary Garrett Id. 1011, 
1012.] 

In admiralty. Libel for collision. 

James Mason and Estep & Burke, for libel- 
lant. 
Willey, Gary & Terrell, for claimant 

SHERMAN, District Judge. This is a li- 
bel in admiralty by the Lake Shore & Michi- 
gan Southern Railroad Company against the 
schooner Neil Cochran, setting up substan- 
tially the following facts: The iibellant is 



LAKE SUPERIOK, The cST. P. F. & M. INS. CO. v.) 



[14 Fed. Cas. page 950] 



u corporation duly incorporated under the 
laws of the state of Ohio, having its office 
and principal place of business at Cleveland, 
Oliio. It is the owner of an iron swing 
bridge across the Cuyahoga riger, near its 
mouth, being so constructed as to swing en- 
tirely out of the way of vessels navigating 
said river, enabling them to pass and repass 
without obsti-uction. Said bridge is duly au- 
thorized by law, and is kept constantly 
manned, night and day, with a sufficient 
force to swing it when vessels approach, 
and at night is lighted and In full view of all 
vessels entering said harbor. On the night 
of November 10, 1871, said bridge was so 
lighted, manned and ready to be swung, up- 
on notice of the approach of vessels, by 
lights, signals or otherwise. On said night 
the schooner Neil Cochran came into the 
port of Cleveland, on a voyage from Port 
Hope, in Canada. When said vessel ap- 
proached and entered the Cuyahoga river, 
on said night, she was without lights and 
gave no signal whatever. By reason of the 
darkness of the night she was not and could 
not be seen by those in charge of said bridge 
until she was so near that said bridge could 
not be swung out of her way; and said ves- 
sel negligently and carelessly ran into and 
against said bridge with great force and vio- 
lence, and broke and injured said bridge to 
the extent of ten thousand dollars. Said loss 
and damage were occasioned solely by the 
neglect of the said vessel to exhibit lights 
and to give any signal of her approach. The 
libel then prays process against the vessel, 
and that a decree be pronounced against her 
for said damage and costs. To this libel, 
William R. Stafford, owner and claimant of 
said vessel, files an exception alleging that 
said libel is insufficient in this, to wit: 
"That the wrongful acts alleged in said 
libel against the said schooner, Neil Cochran, 
her master and crew, do not constitute a 
marine or maritime tort; and that this 
court has no jurisdiction of this case in man- 
ner and form as here brought." 

The question, then, for the court in this 
case is: Do the wrongful acts set forth in 
the libel constitute a marine or maritime 
tort? In the decision of this question it 
is unnecessary for the court to go into a 
review of the autnorities as to the jurisdic- 
tion of admiralty in case of tort It is suf- 
ficient to say that it is well settled and con- 
ceded law that the test of admiralty juris- 
diction in cases of tort is the locality of the 
act Therefore in this and all other like 
cases, when we have determined whether 
the tort was committed upon navigable wa- 
ters within the admiralty cognizance, we have 
also determined the question as to whether 
or not it is a marine or maritime tort. In de- 
termining this question I shall be guided by 



the decision of the supreme court of the Unit- 
ed States (the opinion delivered by Mr. Jus- 
tice Nelson) in the case of The Plymouth, 3 
Wall- [70 U. S.] 20. From that case, sup- 
ported by the clearest and most convincing 
reasoning, the following propositions are de- 
ducible: 1st. The jurisdiction of the admi- 
ralty over marine torts depends upon locality 
— the high seas, or other navigable waters 
within admiralty cognizance. 2d. The origin 
of the wrong must not only be on navigable 
water, but the substance and consummation 
of the injury must also be on navigable wa- 
ter. 3d. The fact that an injury is done by 
a vessel is of no weight in determining the 
question of jurisdiction, locality being the 
test 4th. If the negligence which occasions 
the injury is upon navigable waters, but the 
whole damage resulting therefrom is upon the 
land, admii-alty has no jurisdiction. 5th. The 
negligence, of itself, furnishes no cause of 
action; it is damnum absque injuria; the 
whole or substantial cause of action, botli 
negligence and resulting damage, must be up- 
on navigable water to constitute a maritime 
tort. 

In the light of these propositions what shall 
be said of the case at bar? Clearly this: 
That the origin of the wrong was upon nav- 
igable water, but that the whole damage re- 
sulting therefrom was done upon the land, 
the bridge being attached to and a part of 
the laud. Indeed the case at bar and the case 
of The Plymouth are identical in principle. In 
that case the Falcon, a steam propeller, was 
moored at the wharf in the Chicago river; 
she took fire through the negligence of those 
in charge of her; the fire communicated to 
and burned down some large packing houses 
on the wharf, and the owners of the packing 
houses filed a libel against the owners of 
the Falcon, for the resulting damage. The 
libel was dismissed for want of jurisdiction, 
and the U. S. supreme court affirmed the de- 
cree. There, as here, the negligence, or ori- 
gin of the wrong, was on board a vessel, an 
instrument of commerce; there, as here, the 
vessel was at the time of the negligent acts 
on navigable waters; and here, as there, the 
whole damage or consummation of the in- 
jury was upon the land. There is no distinc- 
tion to be taken between the cases. I con- 
clude, then, in. the case at bar, the substan- 
tial damage or injury for which the libellant 
asks relief, was done upon the land, and not 
upon navigable waters; and that, therefore, 
this court has no jurisdiction in the case. 
The exception of the libel will, therefore, be 
sustained, and the libel will be dismissed 
with costs. 
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Case mo. 7,997. 

In re LAKE SUPE3RI0II SHIP OANAL, 

BAIDROAD & lEON CO. 

[7 N. B. R. 376.] i 

District CJourt, B. D. MicWgan. Dec 3, 1812. 

BaNKBUBTOT— VOTINS FOB ASSIGNEE— CREDITOBS 

— ^Who mat Vote. 

1. As no particular manner of voting is pre- 
sented by tEe bankrupt act [of 1867 (14 Stat. 
517)1, it may be taken by ballot or viva voce 
or it may be taken by calling the name of each 
creditor, or by calling upon the person or per- 
sons representing creditors by power of attor- 
ney to name the choice of the creditor or cred- 
itors so represented. 

2. The bankrupt act nowhere directs, nor does 
it seem to contemplate a postponement of the 
vote for assignee where some of the creditors 
have proven their claims, in order to enable otn- 
ers to do so. Contra it contemplates the utmost 
practicable es^edition in chousing the assignee. 

3. Creditors who have proved their claims and 
are entitled to vote for an assignee, may, if tiiey 
see fit, consent to wait for others to prove before 
proceeding to elect an assignee, but it is option- 
al with them. 

4. The taking of a vote pending a contest over 
the postponement of proof of claims approved. 

5. Creditors whose proof of claims has been 
postponed by a register, and who have not been 
allowed to vote for tiie assignee, if dissatisfied 
with the result of the vote, and if they deem tne 
postponement of their claims erroneous,- may 
have the proceedings certified to the court and 
if the postponement is shown to have been erro- 
neous, the court may set aside the result of the 
vote and direct a new vote to be taken. 

[Cited in Re Northern Iron Co., Case No. 10,- 
322; Re Jackson, Id. 7,124.] 

6. The postponement of proof of claims affects 
no right of the creditor except the right to vote 
for assignee. 

7. Proof of claims filed after election for an 
assignee will not entitle claimants to a vote 
thereon to change the result of an election ap- 
pealed from. 

By HOVEY K. CLARKE, Register: 
I, the register in the above named case, 
do 'hereby certify, that in the course of pro- 
ceedings before me in the above bankruptcy, 
the first meeting of creditors for the choice 
of an assignee commenced on the twenty- 
eighth day of September last, and was, from 
time to time, continued and adjourned to the 
eleventh day of November instant; that dur- 
ing said meeting up to the eleventh day of 
November depositions to prove sixty-eight 
claims against said estate have been of- 
fered, of which fifty-six have been filed, and 
the remaining twelve are held, under objec- 
tion, for the determination by the district 
judge, whether they shall be admitted to be 
represented in the choice of an assignee, or 
whether they shall be postponed until after 
the assignee is chosen. Of the fifty-six ac- 
tually filed, nineteen are objected to, and 
the objections bemg insisted upon, it be- 
comes necessary that the question of valid- 
ity shall be adjourned into court for de- 
termination. The allegations of fact In sup- 
port of the various objections appear in the 

1 [Reprinted by permission.] 
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affidavits filed during the meetings as from 
time to time the questions arose and the oc- 
casion for corroborative or counter affidavits 
were presented. These, thirty-three in num: 
ber, accompany this certificate, and axe 
marked from A to H inclusive. The depo- 
sitions also, which are offered as proofs of 
claims and which are objected to, accom- 
pany the certificate. No attempt is made to 
classify or digest these affidavits. Much of 
their substance Is regarded as having but lit- 
tle bearing on the question now in controver- 
sy; and the advantage to be gained by any at- 
tempt at a careful and satisfactory analysis 
of their contents would not be sufficient to 
justify the delay which would necessarily re- 
sult from such an attempt The controversy 
is— who shall be allowed to participate in the 
choice of the assignee. It is proper to pre- 
mise, that in this controversy no difEerence is 
supposed to exist between those whose 
proofs of debt have been ffied by the regis- 
ter, and those which have not, because they 
are held by him as proper to be postponed 
until after the choice of an assignee. While 
the filing of a deposition by a register in- 
volves his approval of it, and is the only 
mode of approval which in the practice exists, 
yet as the first meeting of creditors is spe- 
cially designated as the time for proving 
debts and the choice of an assignee, and 
though in practice, depositions, if correct in 
form, are filed whenever they are presented, 
yet it is evidentiy the intent of the act that 
at the first meeting evei*y creditor has a 
right to be present and contest the right of 
any other. It is manifest, therefore, until 
this opportunity has been afforded, no cred- 
itor can be concluded by the ex parte act of 
the register in filing a claim which seemed 
to him unobjectionable. I regard, therefore, 
all the claims presented as entitled to the 
same consideration, as though none or all of 
them had been filed. But that after the 
choice of an assignee, at the close of the 
first meeting, then no creditor whose claim 
has been filed by the register can tie de- 
prived of his status as a party on the record 
of the cause except on notice as prescribed 
in general order thirtj'-four. All the cred- 
itors who have filed or offered proofs of 
claim except one are represented either by 
Mr. A. Bussell or Mr. D. M. Dickinson. 
They may be regarded, therefore, as repre- 
senting the two parties to the controversy; 
but as some of the objections are made by 
each, against the claims presented by the 
other, it will be more convenient to deal with 
the questions arising in the abstract, and 
then apply the conclusions to the cases with- 
in it 

First It is objected that the proof of the 
claims of such of the creditors as are shown 
to be secured, ought not to be admitted un- 
til after the choice of the assignee. All the 
depositions offered, however, are in the usual 
form for proving unsecured claims, and con- 
tain the allegation prescribed in form No. 
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22,— that the deponent "has not, nor has any 
person by his order or to his knowledge or 
belief, for his use, had or received any man- 
ner of satisfaction or security whatsoever;" 
and to this point— whether this allegation ia 
true— a large portion of the affidavits is di- 
rected. I regard this objection as without 
foundation, because the fact that the claim 
is presented and sworn to, as an unsecured 
claim, amounts to a relinquishment of any 
security which might otherwise exist— and 
that which is alleged as security in the affi- 
davit, will, if it be found to exist, accrue to 
the benefit of other general creditors upon 
which the assignee will be expected to in- 
sist. If this conclusion be correct it dis- 
poses of this objection to the right of any 
creditor to vote for assignee. 

Second. It is also objected to several of the 
proofs that the averment as to the considera- 
tion of the claim which the act (section 22) 
requires to be stated, is either wholly want- 
ing or is insufficient This is a very impor- 
tant question, and vei-y substantial rights of 
creditoi-s are involved in its determination. 

It is erroneous to suppose that facts which 
would establish a plaintifE's right to recover 
before a common law court in an action of 
assumpsit are all that is necessary to estab- 
lish the light of a creditor to participate in 
the distribution of a bankrupt's assets in 
bankruptcy. It is undeniable that the bank- 
rupt act requires more than this; and it de- 
mands moreover a particular mode of proof. 
At common law, facts may be shown by any 
competent witness; but in bankruptcy the 
oath of the claimant is indispensable "un- 
less he is absent from the United States, or 
prevented by other good cause from testify- 
ing." He is required also to set forth his 
demand— which, as I understand it, requires 
him to state whether it is upon an open ac- 
count, a promissory note or judgment; he is 
also required to state the consideration. No 
such proof would be necessary in an action 
against the bankrupt upon his note, or upon 
a judgment against him. Why the differ- 
ence? Obviously, because the controversy 
is now between other parties. As against 
the bankrupt, the admission involved in his 
signature to a promissory note, or, more 
conclusively still, in an action upon a judg- 
ment against him when he had been duly 
served with process, will bind upon him the 
well understood principle, that such admis- 
sion, being against his interest, it is not to 
be presumed that he would have given his 
note or suffered a judgment to pass against 
him, except upon an adequate and valid con- 
sideration. But on his adjudication as a 
bankrupt, all his interest in the property 
ceases, except upon the possibility of a sur- 
plus remaining after all his debts are paid, a 
possibility too remote in most bankrupt 
cases to be entitled to much consideration, 
and the controversy becomes one between 
tlie creditors as to its distribution, each be- 
ing a party against all the rest, and to allow 
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the bankrupt's admissions, whether express- 
ed by his signature to a note or by suffering 
a judgment, to bind any party to this con- 
troversy, is not only to bind one man by 
the admission of another, but also to enable 
the bankrupt to accomplish that which it 
was the chief object of the act to prevent, 
namely, a preference to a creditor, and espe- 
cially to defeat any attempt to create nomi- 
nal creditors for the advantage of the bank- 
rupt against the day of distribution. The 
purpose of the act is most manifest to pre- 
vent any but bona fide creditors from par- 
ticipating in the distribution. To this end, 
the act requires the oath of a party claiming 
to be a creditor as to the consideration of 
his claim as a most important means of test- 
ing its good faith; and if, for any reason, a 
claimant fails to do this, it is difficult to see 
why, if the act is to be consti-ued according 
to its obvious intent, such failure will not 
be just as fatal to his right to participate in 
the distribution, as if he had neglected to 
state whether he had received any satisfac- 
tion or security for his claim as is also re- 
quired by the same section of the act. 
Whether the requirement is a wise one, in 
view of the currency, before maturity, which 
the law gives to commercial paper, is not the 
question; it is simply an inquiry,- what has 
the act prescribed? To say that the act 
was not intended to apply to commercial pa- 
per, acquired in good faith before maturity, 
is a sheer assumption. There is no provision 
for the allowance of any claim, except such 
as shall conform to section twenty-two; and 
these provisions of the bankrupt act affect 
all negotiations of commercial paper with 
notice that such as is actually without con- 
sideration, whether with or without the 
knowledge of the holder, cannot, in the event 
of the bankruptcy of the maker, be proved 
against his estate. In view, moreover, of 
the facility with which persons contemplat- 
ing bankruptcy could manufacture paper, 
which by the aid of confidential friends 
could be transferred to holders without no- 
tice before maturity and thus secure a share 
in the distribution, it is quite plain that the 
main purpose of the act, namely, a fair di- 
vision of the bankrupt's property among 
his bona fide creditors, requires a strict com- 
pliance with the terms of the act which are 
designed to protect the rights of such cred- 
itors and exclude all others. 

The claims to which this objection of an 
insufficient statement of consideration ap- 
plies, arise upon notes of the corporation 
coming before maturity to the hands of the 
claimants as collateral security for loans to 
other parties. This objection is raised to 
claims proved by Davis, receiver of the 
Ocean National Bank. It also applies to 
depositions offered to prove claims in eases 
of the National Commonwealth Bank, in the 
cases of Beekman, receiver of Union Square 
National Bank, and to Virgil de Escoriaja. 
If these notes, to the amount of about fifty 
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thousand dollars were made by tlie bank- 
rupt corporation and delivered to the payees 
■without any consideration as mere gratui- 
ties, they ceilainly ought to be excluded 
from the liabilities of the corporation if there 
be any legal -warrant for such exclusion. 
If they were made, as is probable, as a part 
-of a negotiation by which the payee named 
in the notes should raise money for the use 
^f the corporation, the proof of this fact 
would establish an adequate consideration 
moving to the corporation for the execution 
■and delivery of the notes; and, if the fact 
be so, there is no reason why it should not 
be shown by the parties interested to estab- 
lish it. The depositions to prove the claims 
of Davis, receiver of the Ocean National 
Bank, were received and filed by me under 
the impression that they did disclose such 
-an interest in the loan by the bank to Cal- 
lender as would import a sufficient consid- 
•eration for the execution and delivery of the 
notes. But upon a more careful examina- 
tion of these depositions, I am not satisfied 
that such a state of facts appears; and the 
tifiidavit of Mr. Stevenson, the former pres- 
ident of the bank, filed in support of Mr. 
Davis' deposition, to rebut the allegation 
that the claim was secured, so far as it has 
4iny bearing on the point, is to the effect that 
the loan was to Callender for his benefit; 
and he denies all knowledge of considera- 
tion between Callender and the bankrupt 
coiporation. These considerations, I think, 
reciuire the postponement of the proofs of the 
•claim of Davis, receiver. &c., and of De Es- 
<;oriaja rmtil some evidence shall be ofEered 
of the consideration of the notes they hold. 
There Is less danger of injustice to them 
from this postponement from the fact that 
they hold them as collateral only to other 
■claims the value of which is as yet unknown. 
And if the corporation be a guarantor only, 
it is no hardship that the creditor shall be 
required first to exhaust the responsibility 
t)f the principal. For these reasons I de- 
■clined to file the depositions to prove the 
claim in cases of the National Common- 
wealth Bank and of Beekman, receiver of 
the Union Square National Bank, when 
they were offered. Since which, the affidavit 
•of Callender has been filed— to show that 
these were secured claims— from which it 
appears that in the creation of these debts 
he "acted on behalf of the corporation." 1 
think that this statement shows a sufficient 
consideration that the loan to Callender in 
form, was, in fact, to the corporation, and 
that therefore the Commonwealth National 
Bank and Beekman, receiver of the Union 
"Square Bank, should be admitted as cred- 
ltoi*s. 

Third. The claims of Stone, Jordan & 
Thompson and of "William K. Lothrup are 
objected to on the ground that they have 
been assigned since they, were proved, and 
the letters of attorney to vote for assignee 
have been transferred from one of the two 
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sides of this controversy to the other; and 
the claim of H. Smitz & Co., Betzler & Kopp. 
Frank Kopp, D. E. Washburn, Benj. Welder, 
Wm. Hany, H. Shelvey and S. F. Hodge, 
are objected to on the ground that they have 
been paid. To establish this fact the affi- 
davit of Alfred Wild, the late treasurer of 
the corporation is produced, to which are an- 
nexed the receipts of the several creditors. 
These receipts all bear date since the depo- 
sitions to prove the claims were taken. If 
it is not sufficiently obvious that these trans> 
fers and payments have been made with a 
view to change the vote for assignee at this 
meeting, it is certainly clear that if such a 
practice shall be admitted as. regular, the 
trafficking in claims, with a view to effect 
sinister objects, may interfere so seriously 
with a proper administration of the bank- 
rupt act that it ought to be very decidedly 
discouraged. 

Fourth. The statements in the affidavits 
filed to support the objection to the claim of 
Alexander Campbell and Alexander Pope 
seem to me of a character to require that 
these claims be investigated by the assignee 
before they be admitted as creditors. 

Fifth. The objection to one item of the 
claim of H. S. Wells, of ten thousand dol- 
lars, for two thousand shares of the stock 
of the Brunswick & Albany Railroad Co., 
seems to be well taken, and this item should 
be investigated by the assignee before al- 
lowance. 

Sixth. The remaining objection to the 
claim of Bowman, Johnston & Co., that it 
was proved by a partner who is also re- 
ceiver appointed under the mortgage fore- 
closure proceedings, and the objection to 
the claim of Thomas Castigan— being for his 
services as a notary public and stenographer, 
the objection being the corporation had no 
authority to create a debt for such services— 
I regard as each without foundation, and 
therefore that no valid objection appears to 
either of these claims. 

Seventh. The remaining question present- 
ed by this controversy, is, so far as I am 
informed, entirely novel and is certainly 
very important. The question is, ought the 
officers of a corporation in bankruptcy who 
were responsible for the management of its 
affairs during the period when the acts of 
bankruptcy occurred on which the adjudica- 
tion was founded, to be admitted as credit- 
ors of the corporation before an assignee 
has been appointed? Ought not the debts 
created by them in their own favor against 
the corporation to be investigated by an 
assignee who has been nominated by the 
other creditors? If this corporation were 
really bankrupt at the time these proceed- 
ings were commenced, ought its officers to 
be allowed to continue their control, by the 
nomination of an assignee in their interest, 
after the adjudication in this court? or if, 
in fact, the bankruptcy of the company is 
colorable only, and the involuntary form in 
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whicli these proceedings are cast is the re- 
sult of an understanan.cr between the peti- 
tioning creditors and the officers of the com- 
pany, which may be reasonably inferred 
from the fact that the adjudication was ob- 
tained in this case by the consent of the 
company, through their counsel in open 
court, on the day after the petition was filed 
—a method of obtaining a voluntary adjudi- 
cation in the case of a corporation, it may 
be remarked, which evades the provisions of 
section 37 of the bankrupt act— If these pro- 
ceedings are to this extent collusive, and 
the bankrupt court has been resorted to for 
some other purpose than the only one which 
the bankrupt act admits as the proper object 
of such proceedings, namely, a fair distribu- 
tion among the creditors of the effects of 
the bankrupt, it seems to me to be the duty 
of the court to take care, especially in the 
case of such a contest as that developed 
here, that the assignee to be appointed shall 
not derive his appointment from a party 
whose conduct in administering the affairs 
of the corporation specially requires investi- 
gation, and whose pm-pose in permitting the 
corporation to be adjudged a bankrupt is not 
clearly obvious. The officers of this corpo- 
ration were in contempt at the time of the 
return of the warrant. In that they had not 
delivered to the marshal the schedule of 
creditors and property of the banki-upt's 
estate as required by section 42 and the 
order of adjudication; and nothing has ap- 
peared since to show a compliance with 
their duty in this particular. 

But it further appears from the papers 
filed during this meeting, that these gentle- 
men who insist upon the right to vote for 
assignee were not only the officers of the 
company, but they were also the "principal 
owners of the stock of the company." See 
copy of the examination of Alfred Wild 
taken in the bankruptcy proceedings against 
him in the Southern district of New York 
[In re Wild, Case No. 17,645]. They are, in 
fact, the bankrupt They constitute its will. 
They foi-m and express its purposes. They 
are everything it Is, and all it Is, except the 
legal entity which the law calls a "corpora- 
tion." They now claim to have been its cred- 
itors on the first day of July last to the 
amount as computed to the date of the com- 
mencement of these proceedings, of six hun- 
dred and fifty-three thousand two himdred 
and sixty-six dollars and thirty-four cents, 
which they or their immediate transferees 
(the latter to the amount of one hundred and 
thirty-six thousand five hundred and forty- 
five dollars and thirty-six cents) propose to 
prove in this case, and on which they desire 
to vote at this meeting. It is difficult to see 
wherein, on principle, the vote of the main 
body of the stockholders of a bankrupt cor- 
poration differs from that of an individual 
bankrupt at the election of an assignee of 
his estate. It is not denied, of course, that 
the stockholders of a corporation may be 



one of Its creditors, but the power to ap- 
point an agent through whom their claims 
are to be investigated ought certainly to be 
in other hands; and therefore the proof of 
all such claims should be postponed until 
after the assignee has been chosen. 

I have thus considered all the objections 
presented to me against any of the claims 
offered at this meeting, except to the claims 
of Horace J. Frost and George H. Duryee. 
These objections were stated orally— I do 
not find them stated in writing in any of 
the papers filed, nor am I able to recall the 
grounds, if any were stated, upon which it 
was claimed that they should be rejected. 

On the eleventh day of November, which 
was the eleventh day of the meeting, after 
all the papers which either party desired to 
offer had been received and no further delay 
asked for by either party except by Mr. 
Dickinson to afford him time to reply to the 
"petition" filed by Mr. Russell on that day, 
I intimated my purpose to certify all the 
questions which had arisen, into court for 
determination by the district judge; and in 
order that I might put the case into a proper 
form to be disposed of by the judge I would 
then proceed to take a vote for assignee. 
Mr. Russell on behalf of the creditors ho 
represented voted for Mr. George S. Frost. 
Mr. Dickinson, protesting against the tak- 
ing of the vote, stated that if it was a 
proper election he would vote for George 
Jerome and Asa D. Dickinson. Mr, Moore 
on behalf of F. W. Anthony voted for 
George Jerome and Asa D. Dickinson. Ev- 
ery creditor who has filed or tendered proof 
of a claim had executed letter of attorney 
either to Mr. Russell, Mr. Dickinson or Mr. 
Moore. Every person who had thus far 
daimed to be a creditor was present by at- 
torney. I did not deem it proper to assume 
from the attitude of the parties as represent- 
ed by their attorneys, that an election was 
Impossible. That could only be legally de- 
termined by the result of a vote; and the 
result was singularly conclusive as showing 
a choice by the creditors impossible. The 
vote as taken showed a non-concurrence 
between the majority in number and the 
majority In value. The result would have 
been the same if every claim had been ad- 
mitted; or if every objection urged by one 
side had been allowed, and every objection 
urged by the other side had been overruled; 
in neither of these cases could a concur- 
rence of number and value have been at- 
tained unless Mr. Russell or Mr. Dickinson 
had changed the vote of the parties they 
represented so as to co-operate in effecting 
a choice. It seems to me that the contin- 
gency contemplated by section 13 of the act 
—"If no choice is made by the creditors at 
said meeting, the judge, or if there be no 
opposing interest, the register, shall appoint 
one or more assignees"— has occurred. There 
has been no choice by the creditors; there 
being an opposing interest, the register can- 
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not appoint, and it then becomes the duty 
of the district judge to "appoint one or 
more assignees." I annex to tliis certificate 
a schedule of creditors who have proved, or 
offered to prove their claims, exhibiting on 
pages 1, 2, 3, and 4 those that I have filed; 
on page 5 those of the stockholders of the 
company and claims derived from- stock* 
holders; - on page 6 those not filed and held 
for determination as to the statement of 
the consideration, and claims filed since the 
day when the vote for assignee was taken, 
all computed to the commencement of pro- 
ceedings, August 26th, 1872. The amount 
of each claim is also stated in a column un- 
der the name of the attorney authorized 
to represent it at the meeting. 

LONGYEAR, District Judge. Section 13 
of the bankrupt act (14 Stat. 522), amongst 
other things, provides "that the creditors 
shall, at the first meeting held after due no- 
tice from the messenger, in presence of a 
register designated by the court, choose one 
or more assignees of the estate of the debt- 
' or; the choice to be made by the greater 
part in value and in number of the cred- 
itors who have proved their debts. If no 
choice is made by the creditors at said 
meeting, the judge, or if there be no oppos- 
ing interest, the register, shall appoint one 
or more assignees." Section 13 (14 Stat. 
538), amongst other things, provides, "that 
when a daim is presented for proof before 
the election of the assignee, and the judge en- 
tertains doubts of its validity or of the right 
of the creditor to prove it, and is of opinion 
that such validity or right ought to be inves- 
tigated by the assignee, he may postpone the 
proof of the claim until the assignee is 
chosen," While the questions presented by 
the register's certificate are quite numerous 
they all resolve themselves into this one, viz: 
wlietlier the certificate shows the state of 
things to exist in which the judge shall ap- 
point the assignee, as contemplated by sec- 
tion 13; and the questions presented are of 
no importance to the present consideration 
except as they bear upon that one question. 

The objections to the proceedings are: First, 
that the vote which was taken was not such 
as is contemplated by the act; and, second, 
that no vote could be taken until the questions 
certified as to the postponement of proof of 
claims by the register had been decided by 
the court; and hence, that after the decision 
of those questions, it should be referred back 
to the register for another vote. 

First. No particular mode or manner of vot- 
ing is prescribed by the act. It may be as- 
sumed therefore that any mode or manner of 
voting, by which the choice of each creditor 
entitied to vote is clearly expressed, is suffi- 
cient It may, no doubt, be taken by ballot 
or viva voce. It may be taken by calling the 
name of each creditor, or by calling upon the 
person or persons representing creditors by 
power of attorney to name the choice of the 
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creditor or creditors represented by him. 
The latter mode seems to have been adopted 
in this case, and while it cannot be recom- 
mended as the most approved mode, it can 
hardly be said to be incompetent or irregu- 
lar, so long as it clearly appears, as it does 
in this case, that the choice of each creditor 
who had proved his claim was, thereby dear- 
ly expressed. Therefore, applying the test 
above stated, I think the vote taken, as certi- 
fied by the register, was lawful, so far as its 
mode and manner are concerned, and the 
same is approved. 

Second. The register's power to postpone 
proof of claims under section 13, is not ques- 
tioned by the learned counsellor who appeared 
before me to support this objection. Neither 
is it questionable, in my opinion. The objec- 
tion is founded upon the argument that the 
postponement by the register being contested, 
and by the register certified to the court for 
decision, the claims are simply in process of 
being proved, and, therefore, until the deci- 
sion of the court is obtained it is not deter- 
mined whether they are proved or not. The 
obvious answer to this argument is that the 
bankrupt act nowhere directs, nor does it 
seem to contemplate a postponement of the 
vote for assignee where some creditors have 
proven their debts, in order to enable others 
to do so. On the contrary, it seems to con- 
template the utmost practicable expedition in 
choosing the assignee, and for a very good 
reason; because until there is an assignee 
there is no one to represent, or whose official 
duty it is to look after the interests of the 
estate. If a creditor -had it in his power thus 
to postpone and delay the choice of an as- 
signee, a number of them, being friendly to 
the bankrupt, and in his interest, or from 
some other improper motive, might, by pre- 
senting at intervals proof of claims, no matter 
how invalid or questionable, delay the choice 
of the assignee almost indefinitely. Such a 
power, it seems to me, would be so diamet- 
rically opposed to the spirit and intent of the 
bankrupt act, if not to its express letter, that 
I cannot for a moment concede that it was 
contemplated or intended, or can in any case 
be allowed. The creditors who have proved 
their claims and are entitied to vote for as- 
signee, may no doubt consent, if they see fit, 
to wait for others to prove before proceeding 
to choose the assignee. It is, however, op- 
tional with them. But even this power should 
be exercised sparingly, and the vote ought 
always to be taken at the earliest practicable 
moment. In this case there seems to have 
been a delay of two months, and the creditors 
had eleven different sittings, a delay which 
can hardly be justified in this or in any case. 
: The taking of the vote was certainly not pre- 
mature. Therefore the taking of the vote 
pending a contest over the postponement of 
the proof of daims is approved. 

It is asked, are creditors then, whose proof 
of claim may have been erroneously post- 
poned by the register, to be entirely deprived 
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of their right to a voice in the choice of an 
assignee? I answer, by no means. In any 
case where a creditor or creditors, whose 
proof of claim has been postponed by the reg- 
istei-, are dissatisfied with the result of the 
vote for assignee, and consider the postpone- 
ment of themselves erroneous, such creditor 
or creditors may have the proceedings certi- 
fied to the court, and if the postponement 
shall appear to have been erroneous, the court 
may set aside the result of the vote and refer 
the matter back for a new vote, and probably 
would do so in every case, unless it at the 
same time appeared to a reasonable certainty 
that the result would not be changed by an- 
other vote. The postponement of proof of 
claim affects no right of the creditor, except 
the right to vote for assignee, and where it 
appeai-s that the exercise of such right would 
be barren of results, it would be the merest 
mockery to delay the proceedings in order to 
afford such creditor the opporttmlty to exer- 
cise such right. 

I regard this case, as presented by the cer- 
tificate of the register, as coming clearly 
within the case above stated, that is, a vote 
for choice of assignee pending contests over 
postponed proof of claims, and to set aside 
the result of the vote taken, and to allow a 
new vote to be taken. It only remains, there- 
fore, to apply the principles just enunciated 
to this case. The certificate of the register 
shows that all the creditors who' were admit- 
ted to vote for the assignee, except one, who 
was represented by Mr. William A. Moore by 
power of attorney, and all the creditors 
whose proofs of claims were postponed by the 
register, were represented by either air. Al- 
fred Russell or Mr. Don M. Dickinson, by 
power of attorney. The certificate also shows 
that all the creditors represented by Mr. Dick- 
inson, and the one repr^ented by Mr. Moore, 
voted for Mr. George Jerome and Mr. Asa d! 
Dickinson, and that all represented by Mr. 
Russell voted for Mr. George S. Frost, and 
that the former had a large majority in value 
and the latter a majority of twenty in num- 
ber. The larger part in value and in number 
not concurring, there was, of course, no elec- 
tion. Upon a careful analysis of the data 
furnished by the certificate (and they are very 
full and complete) I find there is one, and 
only one, hypothesis upon which the creditors 
represented by Mr, Dickinson and Mr. Moore 
could overcome the majority against them in 
number. That hypothesis is this; That all 
the admitted proofs objected to by Mr. Dick- 
inson be postponed; that all the postponed 
proofs represented by him be admitted; that 
the postponed creditors so admitted would 
vote for the same pei-son as the other cred- 
itors represented by Mr. Dickinson; that all 
the admitted proofs objected to by Mr. Rus- 
sell should remain admitted; and all the post- 
poned claims represented by Mr. Russell 
should remain postponed. On this hypothesis 
the creditors represented by Mr. Dickinson 
and Mr. Moore would have a majority of one. 
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It follows, therefore, that if the register was 
correct in refusing to postpone any one of 
the admitted proofs objected to by Mr. Dick- 
inson, or in postponing any one of the claims 
represented hy him, the result would not be 
changed, because there still would have been 
no election. On looking into the register's 
certificate I find that I fully concur m the 
reasoning and conclusion of the register in 
postponing the proofs of daims of the ofi- 
cei-s and directoi-s of the bankrupt company, 
and I must, therefore, approve the same. 
These are four in number, viz.: Perez J. 
Avery, William H. Rainey, assignee of Alfred 
Wild, William L. Avery and J. Edwin Conant 
& Co. I also approve of the postponement by 
the register of the claims of Sallie Lee Co- 
nant, Robert Olenighen and Henry W. Per- 
kins, three in number, making seven in all, 
and all represented by Mr. Dickinson. 

These conclusions make the hypothesis up- 
on which alone, as we have seen, the result 
could be changed impossible, and render a 
decision upon the remaining postponements 
and refusals to postpone by tne register un- 
necessary. I have, however, looked into those 
matters, and I am satisfied that a decision up- 
on them would only make the disparity in 
number still greater. I have not taken into 
the account the ten proofs of claims certified 
by the register to have been filed since the 
vote was taken, because, first, being repre- 
sented as they are, in equal numbers by Mr. 
Dickinson and Mr. RusseU, it is fair to pre- 
sume, nothing appearing to the contrary, that 
their votes would be equally divided between 
the persons voted for by the other creditors 
represented by those gentlemen respectively; 
in fact such was conceded to be the case on 
the argument. Second, their proofs having 
been filed since the vote was taken, (and this 
is the principal ground,) they could not now 
be allowed to come in to change the result. 
This matter has been held under advisement 
by me much longer than it ought to, or would 
have been, but for the fact, as counsel are 
aware, that ever since it was submitted, and 
up to the last two or three days, I have been 
constantly engaged upon the bench of the cir- 
cuit court in the trial of jury causes, no other 
member of that court being present. This 
circumstance has also prevented me from de- 
voting the requisite time to writing out my 
views; but, having arrived at my conclu- 
sions, I thought it not best to delay the deci- 
sion longer in order to write a more elaborate 
opinion. 

It follows from what has been said, as a 
matter of couree, that the register's certifi- 
cate that no choice of assignee has been made 
by the ci-editors at their first meeting is ap- 
proved and confirmed, and consequently that 
the duty to appoint one or more assignees has 
devolved upon me, as provided by section 13 
of the banki-upt act The duty of appointing 
assignees in this matter is one of unusual 
delicacy and impoitance, on account not only 
of the complications attending it and the large 
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values and amounts involved, but also be- 
caxise it concerns important interests of state 
as -well as of individuals. I have taken tliese 
considerations all into the account, and en- 
deavored to mate such selections as will sub- 
serve the Interests of all concerned. I here- 
with hand to the clerk an order appointing 
George Jerome, of the city of Detroit, and 
Fernando C. Beamen, of the city of Adrian, 
residents of this district, assignees of the said 
estate. 

[Certain proofs of debt were ordered admitted 
in Case No. 7,998.] 



Case Wo. 7,998. 

In re LAKE SUPERIOR SHIP-GANAL, 

ETC., CO. 

[10 N. B. R. 76.] 1 

District Conrt, E. D. Michigan. 1874. 

Bankruptot— Pkoop op Debt— Coksideratiou. 

Commerdal paper, acquired in good faith before 
maturity, may be proved in bankruptcy by the 
indorsee upon showing a valid consideration paid 
by him; and such showing, in such a case, will be 
held to be a compliance with section 22 of the 
bankrupt act [of 1867 (14 Stat. 527)], which re- 
quires the proof of debt to set forth the consid- 
eration of the demand. 

[Cited in Re Port Huron Dry-Dock Co., Case 
No. 11,293.1 

The register certifies, that Theodore M. Da- 
vis, as receiver of the Ocean National Bank, 
ofiEered as proof of debt against said bank- 
rupt's estate a deposition setting forth cer- 
tain loans or advances of money to sundry 
persons, at different times, in the months of 
May, July, August, September, and October, 
1871, to wit: to William L. Avery to tlie sum 
of eighteen thousand eight hundred and fifty 
dollars; to Perez J. Avery to the sum of 
eigbteen thousand nine hundred and sixty- 
seven dollars and sixty-nine cents; to J. Ed- 
win Conant & Co. to the sum of ten thousand 
dollars; to Alfred Wild in the sum of thirty- 
four thousand five hundred and thirty-four 
dollars and thirty-three cents; and to Charles 
Callender to the sum of eighty-two thousand 
dollars— in all amounting to one hundred and 
sixty-four thousand three hundred and fifty- 
two dollars and two cents; the payment of 
which loans and advances were secured, as 
alleged in said deposition, by the delivery to 
the said the Ocean National Bank by said 
persons, in sundry parcels, of two hundred 
and fifty-four bonds, under seal, of the Lake 
Superior Ship-Canal Railroad and Iron Com- 
pany— the above named bankrupt— for the 
sum of one thousand dollars each; which the 
bankrupt corporation promises to pay to the 
Union Trust Company, or bearer, on the first 
day of May, 1901, with semi-annual inter- 
est, for which coupons are annexed; the 
payment of which bonds is secured, as is al- 
leged, by a mortgage on the real and person- 
al estate and franchises of said bankrupt; 
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and which said claimant ofEers to prove in 
this case as a secured claim, without relin- 
quishing his security. The proof offered con- 
tains no averment whatever as to the con- 
sideration for the obligation of the bankrupt, 
as set forth in these bonds. Entertaining 
the opinion that under the provisions of the 
bankrupt act a statement of the considera- 
tion of the obligation sought to be proved in 
bankruptcy, is indispensable, the register de- 
clined to file the proof; and at the request 
of Mr- Alfred Russell, who appears on the 
part of the claimant, certified the question 
into court for determination by the district 
judge. 
By HOVEY K. CLARKE, Register: 
To entitle a claimant against the estate of 
a bankrupt to have his demand allowed, the 
act (section 22) requii'es that it must be veri- 
fied by a deposition "setting forth the de- 
mand—the consideration thereof," etc. I 
suppose that there can be no question that 
the "demand" and "consideration" here in- 
tended, are the demand against the bank- 
rupt, and the consideration received by the- 
bankrupt for the obligation— in whatever 
form it may be— which constitutes the de- 
mand. In this case demands against eevei-- 
al individuals are stated, and the considera- 
tion of the demands as against these individ- 
uals is sufficiently set forth. But these do 
not constitute the demand against the bank- 
rupt. That is stated to be two hundred and 
fifty-four bonds of the bankrupt, each for 
the sum of one thousand dollars. There is 
not only no sufficient showing, but there is 
no attempt whatever to make any showing 
of the consideration which moved the bank- 
rupt to make these promises. Nor is any 
reason alleged for omitting to state such con- 
sideration; or to state any reason, if any 
such is supposed to exist, which will exempt 
demands of this character from a compliance 
with the act of congress, as to the statement 
of a considei-ation, which is required of all 
others. I do not overlook the fact, that by 
the terms of the bond set forth as th^ de- 
mand in this proof they are made transfera- 
ble, by delivery or not, as the holder may 
elect; and that this feature gives them some- 
thing of the character of commercial paper 
transfei-able by delivery. If it should be 
thought that an obligation in this form, or 
having the efCect of negotiable paper, is not 
included within the intention of the act of 
congress which provides that "to entitle a 
claimant against the estate of a bankrupt to 
have his demand allowed," he must set forth 
on oath the consideration of it; I think it 
incumbent on any one assuming such a posi- 
tion, to state tlie grounds on which it rests. 
I suppose the power of congress over the 
subject-matter, to be plenary. It may enact 
that some debts may be paid in full, before 
others are paid anything. This power it has 
exercised in favor of clerks, operatives, and 
house-servants. It may insist upon the 
showing of certain facts, or in certain modes, 
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as tlie condition of a right to participate in 
the distribution of a bankrupt's estate. This 
has been done, as it seems to me, in the pro- 
vision which requires a claimant to set forth 
the consideration of his demand; and if the 
effect shall be to exclude from participation 
in the distribution of a bankrupt's estate all 
claims not shown to be founded on a valid 
consideration, while some occasional hard- 
ships may result, the general effect will, on 
the contrary, be salutary; but whatever may 
be thought of the rule, if it be clearly ex- 
pressed in the act, it must be enforced until 
it shall be changed by the same authority 
that established it; unless indeed the conse- 
quences attending a construation of the stat- 
ute, according to its apparent intention, shall 
be seen to be so mischievous that the courts 
shall be compelled to do, with reference to 
this provision, as they have with some others 
of this singularly ill-constructed act, force 
upon it a construction not within the literal 
meaning of its terms. The register, howev- 
er, may, I think, very properly decline the 
exercise of a judicial function of so impor- 
tant a character as this. 

It may, however, be contended that no 
such forced interpretation is called for in 
this case; that there are cases to wblch 
these specified details of the banleupt act 
do not apply. It will then, I think, be only 
reasonable to expect of those who maintain 
such an opinion, that they should state so 
clearly the distinction as liiat there may be 
no difficulty in applying it to cases; daily 
arising In the registei''s office; in what cases 
must the statement of a consideration be in- 
sisted on, and in what may it be excused. 
Will it do to say that, in all cases, the hold- 
ers of negotiable paper acquired before ma- 
turity are excused from any attempt to show 
that such paper had an honest and valid ori- 
gin? Such an interpretation of the act would 
certainly have the effect of an amendment 
of it, in a very important particular. The 
provision of the law which requires a consid- 
eration always to be shown, makes it impos- 
sible for a claimant to acquire the right of a 
creditor of a bankrupt's estate without any 
affidavit to the good faith of the claim in its 
origin, and, until this condition has been 
complied with, however unimpeachable the 
claim may be as against the bankrupt, the 
rights of other creditors to the distribution 
of the bankrupt's effects shall not be affect- 
ed until all who claim the right to participate 
in the distribution shall have submitted to 
the same rule, and have shown, on oath, that 
the claim of each rests upon a valid consid- 
eration. The rule in bankruptcy, it will be 
observed, is unlike that at common law; 
here an affirmative showing of good faith is 
necessary, not merely, as in a common-law 
action, a prima facie obligation, the good 
faith of which must be attacked by those 
who dispute it, before the obligation can be 
impeached. The bankrupt's knowledge con- 
cerning the origin of the claims against his 
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estate and the motives which might affect 
his action concerning them, are now out of 
the case. The contesting parties are all cred- 
itors, having, in most cases, no knowledge of 
the character of the claims of each other— 
hence the wisdom of the provision which 
subjects them all alike to an oath to the 
good faith of the claims they present as a 
condition of being admitted to participate at 
all in the distribution. I regard this ques- 
tion as one of substance and of much prac- 
tical importance. I have had occasion be- 
fore to state my views upon it, when proofs 
of debt against the same estate were pre- 
sented by some of the same creditors who 
are the principal debtors to the claimant now 
offering this proof, which had many features 
similar to this. To my opinion, thus ex- 
pressed, as reported in [Case No. 7,997J. I 
beg leave to refer. I send herewith the orig- 
inal deposition offered by the claimant as his 
proof of debt 

LONGYEAR, District Judge. The forego- 
ing opinion of the register is, no doubts sound 
as applied to simple choses in action, or con- 
tracts for payment of money, not negotiable, 
in the hands of assignees or purchasers of 
the same. In such case the assignee takes 
the debt upon the faith of the consideration 
between the original parties, and must, of 
course, state the same in his proof of debt 
in the bankruptcy court. But is this so in 
regard to negotiable paper in the hands of 
an indorsee or subsequent holder for value? 
Such indorsee takes the paper on the faith 
of its negotiability and the law merchant, 
and need he, in his proof of debt in the bank- 
ruptcy court, state anything more than the 
consideration paid by him? And, in such 
case, is not the requirement of section 22 in 
question, fully complied with by such state- 
ment? Whoever puts his negotiable paper 
afloat contracts with any one who may be- 
come the holder of it in good faith and for 
value, to pay according to its terms. The 
putting of the paper afloat is a sufficient 
consideration, so far as such subsequent 
holder is concerned, and he is legally bound 
to pay, and the holder is legally entitled to 
receive the same, whether the maker re- 
ceived any consideration or not This is the 
foundation rock upon which rests all con- 
fidence in the obligation of commercial pa- 
per, and the faith and credit accorded to ne- 
gotiable paper in the commercial world. It 
can hardly be supposed that congress in- 
tended, by the provision in question, to de- 
stroy that foundation. At all events, so vio- 
lent and revolutionary effect should not bo 
given to the provision, unless it is necessary 
in order to give it any effect whatever. But, 
in my opinion, full effect is given the pro- 
vision as applied to negotiable paper in the 
hands of innocent holders for value, by re- 
quiring such holders to state only the con- 
sideration which passed from themselves for 
the paper. This construction has the effect 
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merely to change a rule of evidence, "while 
the other construction contended for would 
have the effect to change the obligation of 
the contract itself— a thing wMch congress, 
no doubt, possesses the power to do, but 
which it will not be presumed to have done 
unless by express words or by a clearly 
necessary implication. I hold, therefore, that 
it is a compliance with the provision of sec- 
tion 22 of the bankrupt act, requiring credit- 
ors to state, in their proof of debt, the con- 
sideration, for a holder of negotiable paper 
to state the consideration which passed from 
him for such paper. It is proper to observe, 
however, that if it can be shown that the pa- 
per was put afloat in fraud of creditors, and 
that the holder was privy to or had notice 
of the fraud, the debt would be rejected even 
in the hands of a subsequent holder, but, in 
such case, the attaels: must come from those 
who contest the debt. Let it be certified to 
the register, Hovey K. Clarke, Esq., that 
Theodore M. Davis, receiver, etc. Giis proof 
of debt appearing to said register to be oth- 
erwise regular and in compliance with law 
and the foregoing opinion), is entitled to be 
admitted as a secured creditor in this mat- 
ter, as shall appear to said register by said 
proofs, without stating therein the considera- 
tion which passed to the bankrupts for the 
bonds in question.' 
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L.IKIN V. FIRST NAT. BANK OF JAMES- 
TOWN. 

[13 Blatchf. 83.] 1 

District Court, N. D. New York. July 1, 1875. 

Bankruptcy — ^Fraudulent Assignment — Evi- 
dence. 

1. In a suit in equity, brought by an assignee 
in bankruptcy, to recover certain notes alleged to 
have been tmnsferred in violation of the bank- 
ruptcy act [of 1867 (14 Stat 517)], the bill al- 
leged the filing of a voluntary petition by the bank- 
rupt, the appointment of the assignee, and the as- 
signment to him. These allegations were admit- 
ted by the answer: Hdd, that it was not neces- 
sary the bill should allege directly that there had 
been an adjudication of bankruptcy. 

2. Circumstances discussed, on the question as 
to whether tie officers of a bank had reasonable 
cause to believe tihat the bankrupt was insolvent, 
or that the transaction between the bank and the 
bankrupt was in fraud of the bankruptcy act. 

3. What would be evidence of insolvency or of 
fraud in a strictly commercial community, may 
have less significance in a rural district. Bill dis- 
missed, without costs. 

In equity. This suit was brought [by 
Henry O. Lakin] to recover certain notes in 
the hands of the defendants, claimed to have 
been taken and to be held in violation of 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



the provisions of the bankruptcy act It 
was heard on pleadings and proofs. 

A. P. Laning, for plaintiff. 
George Gorham, for defendants. 

HUNT, Circuit Justice. The defendants ob- 
ject to the right of recovery in this case, on 
the ground that the complainant has not 
averred or proved that Harrington, Wilcox 
& Co. were ever adjudged to be bankrupts, 
contending that he cannot bring the action, 
as their assignee, before such adjudication. 
The bill alleges, that, on the 28th day of 
August, 1867, this firm of traders presented 
their petition to the district court, praying 
that they might be adjudged bankrupts 
within the provisions of the act on that sub- 
ject, and be discharged from their debts; 
that such proceedings were had, that the 
complainant was duly appointed the as- 
signee of all the estate of said firm, under 
the provisions of the said act; and that^ on 
the loth day of January, 1868, Charles P. 
Vedder, a duly appointed register in bank- 
ruptcy, to whom the matter was referred by 
the court, did convey to the complainant all 
the estate of the bankrupts, referring to 
such instrument of assignment All these 
allegations are admitted in terms in the an- 
swer, and it is admitted "that the complain- 
ant was duly appointed assignee in such 
matter, pursuant to the act of congress," and 
that Vedder, the register, made the assign- 
ment as is set forth in the bill. These alle- 
gations and admissions seem to be quite 
suflicient for the purpose mentioned. Pass- 
ing by the question of the effect to be given 
to the word "duly," it is admitted in the 
pleadings that the petition was presented, 
that it was referred to the proper register, 
that by such register the complainant was 
appointed assignee, and that a conveyance 
was made to him accordingly. 

The statute declares (section 11) that, when 
proceedings of this nature are taken, the fil- 
ing of such petition shall be an act of bank- 
ruptcy, and such petitioner shall be ad- 
judged a bankrupt The further proceedings 
depend upon the fact of opposition or no op- 
position. If the latter, the register shall di- 
rect notices to be published, and procure a 
meeting of creditors, who shall choose an 
assignee; or the register, upon their failure 
to make such choice, shall appoint an as- 
signee. If tliere be opposing interests, the 
appointment shall be made by the judge. 
To this assignee a conveyance is directed to 
be made by the register, if there is no op- 
position—by the judge, if there is— which 
X)asses to him all the bankrupt's estate. 

I see nothing in this statute which re- 
quires the adjudication of bankruptcy to be 
set out in the bill. In the first place, the 
adjudication is a legal result, occurring of 
itself, and necessarily, upon the facts stated. 
The presentation of a petition, the appoint- 
ment of an assignee, and the conveyance to 
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him hj the register, necessarily assume that 
there has been an adjudication. Without it, 
there could he no such proceedings. 

Again, there is no principle of good plead- 
ing which I'equires an assignee or trustee to 
state in his bill the details of the facts by 
Avhich he becomes entitled to maintain a 
suit. He alleges, that, upon the facts aver- 
red, a cause of action under the statute of 
bankruptcy has accrued to the assignee of 
Harrington, Wilcox & Co., that he is such 
assignee, appointed by the proper officer, the 
register, and that he has received a convey- 
ance from him, and he prays judgment. 
This is good pleading. The rest is matter of 
evidence. 

Again, when it is expressly admitted that 
the complainant is the assignee under the 
bankrupt act, that is all there is to be said 
about it I do not think it necessary, there- 
fore, to decide whether the order adjudicat- 
ing bankruptcy, produced upon the argu- 
ment, can be considered. The insolvency of 
Han-ington, Wilcox & Co., at the time of 
the transfer of the notes, is fully proved, 
and is not disputed; but it is said that there 
is not sufficient evidence that the defend- 
ants knew, or had reasonable cause to be- 
lieve, that this evidence existed, or that they 
knew that the transfer was made in fraud 
of the act The firm of Harrington, Wilcox 
& Co., began its operations on the 27th of 
June, 1S66. It closed by the sale to Carpen- 
ter, on the 13th of June, 1SC7. It sold to 
Carpenter, in bulk, at a discount of twenty- 
five per cent, on New York prices, payable 
in monthly instalments of $400 each, without 
interest, taking thiity-three notes of $400 
each, for the amount, extending over thirty- 
three months. The loss of interest, by this 
credit, made an additional discount of eight 
or ten per cent, on the sale. The proceeds 
of this sale, $13,200 in form, and about 
$1,000 in good accounts, constituted the as- 
sets of the firm. Its indebtedness amounted 
to $24,000, of which one-half was payable to 
merchants in New York, the other half to 
Andrews & Preston and the First and Sec- 
ond National Banks of Jamestown. This in- 
solvency Wilcox testifies that he was aware 
of, when he delivered the thirteen notes to 
Kent, the president of the First National 
Bank. It is testified to, by Mr. Abbott, and 
is pretty much admitted by the evidence of 
the bank officers, that a note of Harrington, 
AVilcox & Co., of $500, to Abbott's firm, due 
in May or June, was sent to the bank for 
collection, was unpaid at maturity, and had 
so remained for about thirty days, at the 
time the notes were received. It appears, 
also, that Harrington, Wilcox & Co. owed 
the bank about $5,000, for which they had 
no security, except the notes of the firm at 
various dates, and running from sixty to 
ninety days; and that they agreed with the 
firm, that, if they sold out to Carpenter, they 
would take the notes to be received from 
him, in exchange for the notes of the firm 
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then held. It is quite extraordinary, that a 
bank, for no other reason than that the par- 
ty should continue to do business with it, 
(which is the reason given by the cashier), 
should give up good notes at short dates, 
and receive for them notes payable at one 
and two years and intermediate times. The 
less of that business a bank should do, the 
better it would be, one would suppose, and 
some other reason must be sought for such 
an exchange. It is an unusual circumstance 
also, that these notes should have been tak- 
en by the president at the store of Han-ing- 
ton, Wilcox & Co.; and not at the bank, and 
that he should have been advised by the- 
cashier to go to the store to get them. In 
well conducted institutions, the business of 
the bank is done at the banking house. 
Presidents and cashiers do not run around 
the city or village to get the notes of their 
dealers, and receive them at the stores of" 
their solvent debtors. If debtors are em- 
barrassed, and the security is doubtful, the- 
officers or their attorneys do make such 
visits, but we should not look for it in the- 
ease of customers of a bank, whose credit 
was undoubted. These are suspicious cir- 
cumstances, and tend strongly to fix upon 
the bank a knowledge of the insolvency of" 
Harrington, Wilcox & Co., when they took 
the notes in suit 

On the other hand, it is to be considered^ 
that, in a small place like Jamestown, com- 
mercial punctuality is not as highly prized 
as in the larger cities. It is testified in this, 
case, and it is true generally, that, in such 
places, men who are perfectly able to pay 
their notes, do allow them to go to protest, 
and to lie under protest till it is convenient 
to pay them. Country debtors act upon the 
theoiy that any inconvenience arising from 
the non-payment of a note at its maturity 
had better be borne by the creditor than by 
the debtor. What would be evidence of in- 
solvency or of fraud in a strictly commer- 
cial community may have less significance 
in a rural district The president, Mr. Kent, 
and the cashier, Mr. Mayhew, both certify, 
not only that the credit of this firm was not 
afCeeted by the non-payment of their notes 
in May, 1867, but that they had entire con- 
fidence in their solvency when they took 
these notes, and that they took them with- 
out suspicion. The senior Wilcox had, with- 
in the year, desired Mr. Kent to receive the 
name of the firm for whatever was wanted by 
them, and stated that he was worth $25,000, 
clear of all incumbrances, consisting of real 
estate, bonds and mortgages, and govern- 
ment bonds. This statement Mr. Kent says, 
that he relied upon. Mr. Wilcox, one of the 
partners, testifies, that, until he took an in- 
ventory, to complete the sale to Carpenter, 
he supposed the firm to be solvent, and that , 
he was greatly surprised at the result of the 
inventory. This was a few days before the 
notes were delivered to the bank. On the 
19th of May, the bank renewed a note of the- 
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firm for $1,000, endorsed by Andrews & 
Preston, who were good, by taking in its 
place the note of the firm, endorsed only by 
S. S. Wilcox, one of the firm. That the rep- 
utation of the firm was very good, and that 
their failure created much surprise, appears, 
also, by the evidence of the witnesses called 
by the complainant. 

Although the matter is not free from 
doubt, I am not able to find that the de- 
fendants had good reason to believe the firm 
to be insolvent when they received the 
notes, or that they knew that they were 
ti-ansferred in fraud of the provisions of the 
bankrupt act The bill is dismissed, but 
without costs to either party. 



Case "No, 8,000. 

LALLANDB et al. v. The C. D. JB. 

[Newh. 501.] 1 

District Court, E. D. Louisiana. Feb., 1855.2 

JNavigable Wateks — Obstruction of — Baft — 
Actios for Destboction of. 

1. All navigable streams should be left open, 
and no one has a right to obstruct the path of 
vessels along their channels. 

[Cited in The Athabasca, 45 Fed. 654.] 

2. Where a raft had been driven by the vis ma- 
jor into a channel of the river, and obstructed it, 
and had remained there an unreasonable length 
of time, and no anxiety had been exhibited by the 
party in charge, and no exertion made by him to 
exti'icate it, that would afford ample grounds for 
the mnster of a steamboat to take the necessary 
steps for its removal. 

3. But when every effort was made to remove 
the raft from the channel, no apprehensions of a 
pecuniary loss on the part of the steamboat from 
a reasonable delay would afford an excuse or jus- 
tification for the violent and summary destruction 
of the raft by the master of the steamboat. 

In admiralty. 

F. Clark, for libelants. 

S. Ii. Johnson, for respondent 

McCALEB, District Judge. This action has 
been instituted by the libelants [Lallande and 
Tong] to recover the value of a raft of cot- 
ton wood logs which it is alleged was almost 
entirely lost in consequence of the acts of the 
master of the steamboat C, D. Jr. The raft 
in question was, on the night of the 25th of 
March last, driven by the force of the wind 
from its position, while coming down the Mis- 
sissippi river, into the mouth of the Bayou 
Lafourche. While it was lying in that posi- 
tion, the steamboat G. D. Jr., then on her voy- 
age from New Orleans to ThibodeauxvUle, ar- 
rived at Donaldsonville, and attempted to en- 
ter the Bayou Lafourche. In making the at- 
tempt she ran foul of the raft, and was unable 
to effec't her entrance into the bayou. On the 
following morning, the libelants proposed to 
the master of the C. D, Jr. to tow the raft 
from the mouth of the bayou into the river; 

1 [Reported by John S. Newberry, Esq.] 

2 [Affirmed by circuit court; case unreported.] 
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but this the latter refused to do. He however 
insisted upon the immediate removal of the 
raft, and threatened in case his wishes were 
not speedily acceded to, to order the raft to 
be cut, and let the logs float with the cun-ent 
down the bayou. The libelant Lallande, then 
endeavored to secure the assistance of the 
steamboat Music, in getting the raft towed 
out of the mouth of the bayou; but before 
that assistance could be rendered, the master 
proceeded to cause the i-aft to be cut up, and 
almost all the logs thereupon floated down the 
bayou and were lost The few logs that were 
recovered, were sold at Donaldsonville for a 
price below their real value at Carrollton, 
whither the raft was proceeding at the time it 
was driven by the force of the wind into the 
mouth of the bayou. 

The respondents have also set up a claim for 
damage alleged to have been sustained in con- 
sequence of the loss of time and passengers, 
caused by the obstruction of the 'entrance of 
the bayou. Their right to recover must, how- 
ever, depend upon the question whether the 
raft was driven into the position in which 
it was found by the steamer, by the force of 
the wind, or in consequence of a want of 
skill and caution on the part of those who 
had charge of it The evidence leaves no 
doubt upon my mind that every exertion, 
was made to prevent the raft from drifting 
into the mouth of the bayou; and that the 
misfortune of the libelants was solely the 
consequence of vis major, a power to which 
they could oppose no effectual resistance, and 
over which it was impossible under the cir- 
cumstances as detailed by the evidence, to 
exercise the requisite control. 

Having thus disposed of the claim of the re- 
spondents, I will proceed briefly to consider 
the only question which properly arises in 
this case, viz: how far the conduct of the 
captain of the 0. D. Jr. was, under all the 
circumstances disclosed by the evidence, jus- 
tified. It is unquestionably true that all nav- 
igable streams should be left open, and that 
no one has a right to obstruct the path of 
vessels along their channels. It is equally 
true that a nuisance may be abated; and if it 
were shown in the present case, that the raft 
had remained in the position into which it 
had been driven, for an unreasonable length 
of time; if no anxiety had been exhibited by 
the party in charge of it, and no exertion 
made by him to extricate it, there would have 
been ample grounds for the master of the 
steamer to take the necessary measures to 
have it removed. What those measures should 
have been, it is now unnecessary to decide; 
but the evidence shows no sufficient reason for 
justifying or excusing the summary proceed- 
ing resorted to. A single night only had in- 
tervened since the misfortune had occurred. 
The party in charge of the raft, exhibited 
the greatest solicitude to remove it, and was 
actually exerting himself to obtain the assist- 
ance of a steamboat to enable him to accom- 
plish his object, at the very time the order 
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to cut loose the logs, was given and executed. 
It has been contended that it was impossible 
even with the assistance of the steamer Music, 
to remove the raft. But the evidence does 
not, I think, fully authorize the conclusion. 
The captain of the Music testifies that it was 
impossible for his boat to puU the raft from 
its position, while the violence of the wind 
continued; and I am by no means satisfied 
that if proper measures had been resorted to, 
to separate one portion of the raft from the 
other, that it could not have even then been 
drawn from its position. But I see nothing 
extraordinai-y in requiring a reasonable delay 
for the wind to lull, and thus afford to the 
libelants a fair opportunity to make an effort 
to remove the obstruction. It would have 
been more in accordance with that generosity 
which is always due to those in misfortune, 
and more consonant with the dictates of com- 
mon justice, if the master of the 0. D. Jr. had 
proffered the assistance of his own boat to 
relieve the property of the libelants from the 
position in which a force bej'ond their control 
had placed it, especially when an offer was 
made to compensate him for his services. The 
hot haste and violence he exhibited in destroy- 
ing the raft show such a total disi-egard of the 
rights of the libelants, that, sitting as 1 do, in a 
court of high equity powers, I feel fully au- 
thorized by the evidence to hold him responsi- 
ble for the consequences of his recklessness 
and temerity. I cannot give my assent to the 
doctrine that misfortunes are to be punished 
as crimes or faults; or that mere apprehen- 
sions of a pecuniary loss from a reasonable 
delay, are to be received as an excuse or jus- 
tification for the summaiy and violent pro- 
ceedings resorted to by the master of the 
steamer in this instance. 

I therefore pronounce for the damages in 
this ease to be ascertained by a reference to 
R. M. Lusher, Esq., commissioner in admi- 
ralty. 

This decree was affirmed on appeal to the cir- 
cuit court, by Mr. Justice Campbell. [Case un- 
reported.] 



Case Mo. 8,001. 

In re LALOR. 

[19 N. B. R. 253.] i 

District Court, S, D. New York. Jan. 23, 1879. 

Bankruptcy — Pkaoddlest Petitiox op Credit- 
ors — CoLiiUSioN — Petition to Set Aside Ad- 
judication — Bankrupt in Contempt of Court 
— Laches in Filing Petition to Set Aside. 
1. The bankrupt was adjudicated by default 
April 6, 1S78, upon petition of his creditors. The 
act of bankruptcy charged was the suspension of 
commercial paper made or passed in his business 
as merchant or trader. In December, 1878, a 
petition to set aside the adjudication was filed, 
which alleged that the bankrupt himself procured 
the original petition to be executed and filed, well 
knowing that its statement as to the petitioners 
constituting the requisite number and amount was 
untrue, and that he was not a merchant or trader, 
with intent to procure a discharge without obtain- 
ing the assent of his creditors, requisite in vol- 

I [Reprinted by permission.] 



untary proceedings, and charged collusion between 
him and the petitioning creditors in executing and 
causing to be filed a false petition. The bankrupt 
answered, denying all fraud or intention to deceive 
the court. It appeared that the bankrupt caused 
the petition to be prepared and presented to the pe- 
titioning creditors, who signed and verified it, 
and returned it to the bankrupt's attorney with- 
out making any inquiry into its truth. Held, 
that the papers made out a prima facie case 
against the bankrupt, so as to warrant a reference 
to take the proofs. 

2. Where a bankrupt procures a false and fraud- 
ulent petition to be filed by his creditors, witli in- 
tent to procure a discharge which he could not ob- 
tain by voluntary proceedings, every movement he 
makes upon the basis of such petition is in con- 
tempt of court, and his proceedings to obtain a 
discharge will be perpetually stayed unless he 
shall comply with such reasonable terms for 
paring himself of the contempt as shall be im- 
posed upon him. 

3. Tlie creditor who seeks to set aside the ad- 
judication pfoved his debt in Jime, 1878. The 
petition alleged that the petitioner did not dis- 
cover the alleged fraud and collusioo before Sep- 
tember 28th. The petition was filed December 
9, 1878. Held, that there was no presumption, 
from his being a party to the proceedings, that 
he knew of the jraud before that time, and tliat 
the delay in filing the petition from September 
28th to December 9th was not necessarily laches. 

[In the matter of William Lalor, a bank- 
rupt.] 

J. H. Post, for petitioner. 
Hal. Bell, for bankrupt 

OHOATE, District Judge. This is a peti- 
tion by a creditor of the bankrupt, who has 
proved his claim, wherein he seeks to vacate 
the order of adjudication or to obtain some 
other relief. The bankrupt was adjudicated 
upon petitions of his creditors. The orig- 
inal petition was filed April 1, 1878. The 
order to show cause was made returnable 
April 6, 1878. The bankrupt made default, 
and was thereupon adjudicated a banknipt. 
The creditors' petition was signed by three 
creditors, the aggregate of whose claims was 
three thousand seven hundred and forty 
dollars, and the petition contained the aver- 
ment that petitioners believe that they con- 
stituted one-fourth in number and one-third 
in amount of all the creditors whose debts 
were unsecured and provable in bankniptcy, 
and exceeding two hundred and fifty dollars. 
The act of bankruptcy alleged was the sus- 
pension of commercial paper made or passed 
in the business of the bankrupt as a mer- 
chant or trader. The present petition al- 
leges that the bankrupt himself procured 
the execution of the original petition by the 
petitioning creditors, and that he caused it 
to be filed, well knowing that its statement 
as to the one-fourth and one-third of the 
debts was untrue, and that he was not a. 
merchant or trader. It also charges collu- 
sion between him and the petitioning cre(^- 
itors in thus executing and causing to be 
filed a false petition, and alleges the intent 
to have been, so far as the bankrupt is con- 
cerned, by means thereof and of an adjudi- 
cation thereon, to get a discharge from his 
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-debts without .obtaining tlie assent of one- 
fourth in number and one-third in amount 
of his creditors. Other allegations as to the 
defects in the original petition it is not nec- 
essary to state here. It is alleged that, in 
fact, the bankrupt had sixty-five creditors, 
the aggregate of their claims being two 
hundred and ninety-three thousand six hun- 
dred and fifty-nine dollars and thirty-four 
■cents. 

In support of the petition are the affidavits 
of two of the three original petitioning cred- 
itors, from which it appears very clearly 
that the original petition was not prepared 
at their instance, or by their procurement, 
but was prepared by the bankrupt or his at- 
torney, and presented to them, at his re- 
quest, for signature, and thereupon deliv- 
ered by them to him, or his attorney, and 
that they, the petitioning creditoi-s, employ- 
ed no counsel or attorney in the matter. 
The third petitioning creditor refused to 
make an affidavit, but his statements to a 
witness are to the same effect as the sworn 
statements of the other two in the particu- 
lars above stated. The answering affidavits 
of the bankrupt and his attorney, and the 
statements to a witness of two of the peti- 
tioning creditors, deny the fraud charged, 
so far as the petitioning creditors are con- 
cerned, and their knowledge of the falsity 
of the original petition, leaving them in the 
position of having, at the bankrupt's re- 
quest, signed and verified the petition 
through friendliness to him, without any in- 
quiry into its truth. These papers show 
very clearly that the bankrupt procured the 
petition to be signed by them, and caused 
it to be filed, and that the petitioning cred- 
itors took no active part in the matter, ex- 
■eept to sign and verify the petition and ac- 
companying proof of debts, at the request 
of the bankrupt, or his attorney, and that, 
while the petition was technically filed by 
them, that is, by an attorney nominally and 
as matter of record appearing for them, he 
did so by procurement of the bankrupt him- 
self. It is not denied that the number and 
amount of the debts is as stated in the pres- 
ent petition. The bankrupt denies all fraud 
or intention to deceive the court, so far as 
he is concerned, and alleges ignorance, in 
fact, as to the requisites of a creditors' peti- 
tion. The present petition avers that the 
facts with respect to the alleged fraud and 
collusion and procuring of the petition to 
be executed and filed by the bankrupt there- 
in were not discovered before September 
28, 1878, and that the petitioner prepared 
and filed his petition as soon as practicable 
thereafter. The petition was filed Decem- 
ber 9, 1878. 

A reference is now asked to take proof of 
the facts. This is opposed by the bank- 
rupt on the ground that the petitioner is 
not, upon the case stated upon his papers, 
entitled to relief; that as a party to the pro- 
■ceedings, since he had notice of the first 



meeting of creditors in April last, and espe- 
cially since his proof of his debt in June 
last, he is chargeable with full notice of 
the number and amount of the debts of the 
bankrupt, and of the insufficiency of the 
original petition, and that his petition should 
be dismissed on account of his laches, and 
also on the ground that the only case in 
which an adjudication will be set aside is 
fraud and collusion, and the papers do not 
make out a prima facie case of such fraud 
and collusion. The principles governing 
this class of cases are well settled. Fraud 
alone is a sufficient ground for setting aside 
an adjudication, and the court holds parties 
making such an application to ^reat dili- 
gence, and even if the fraud is made out, 
the court will refuse the relief in its dis- 
cretion if intervening rights have attached, 
so that the guilty parties cannot be pun- 
ished without involving therein innocent 
third persons who may have relied on the 
record. In re Funkenstein [Case No. 12,158] ; 
In re Court [Id. 3,284]. While it is settled 
that collusion alone between the debtor and 
petitioning creditors in carrying on the pro- 
ceeding without intended fraud on the court 
is no ground for the refusing or for setting 
aside an adjudication,— In re Duncan [Id. 
4,131],— yet no court is bound to lend its aid 
to a party before it in his attempt to ob- 
tain a judgment or decree favorable to him- 
self by means of a deliberate fraud, which 
he has perpeti-ated, and through which he 
is still endeavoring to reach such decree or 
judgment. 

Now, in the present case it is idle to claim 
that the debtor supposed or believed that 
the petitioning creditors were one-fourth in 
number and one-third in amount of his cred- 
itors. The disproportion is quite too gross 
to allow the possibility of mistake, and on 
the face of the papere as he states the case, 
it will require the strongest possible evi- 
dence to shield him from the charge of an 
intention to impose upon the court a false 
and fraudulent petition as the basis of the 
proceedings. And there is no apparent mo- 
tive for such an act, except that suggested 
in the moving papers, that by having the 
proceedings in form involuntary he might 
go through bankruptcy without getting the 
assent of one-fourth in number and one- 
third in value of the creditoi-s who might 
prove. If such was his purpose and inten- 
tion, and such the means by which he has 
been and is still moving as a party to these 
proceedings to obtain his discharge, then 
although this petitioner, by reason of his 
laches, or by reason of the intervening 
rights of third pai-ties, may fail in that part 
of the relief asked for which consists in 
having the adjudication set aside, yet it 
will not be out of the power of the court 
to give him some relief as against the bank- 
rupt himself. It cannot be possible, if such 
a gross fraud is proved against the bank- 
rupt, that the court will be obliged to graux 
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him any relief in these proceedings. Every 
movement he makes in the case, upon the 
basis of a petition so procured by him to 
be made and filed, and which he knew to be 
false, and intended by concealment of the 
truth and suggestion of falsehood to make 
the means of obtaining his discharge is in 
contempt of court If he is thus in eon- 
tempt, his proceedings herein to obtain a 
discharge will be perpetually stayed, unless 
he shall comply with such reasonable terms 
for purging himself of the contempt as shall 
be imposed upon him, as perhaps by obtain- 
ing the assent to his discharge of the same 
proportion in number and amount of his 
creditors -as he would be required to obtain 
if he had filed a voluntary petition, and 
whatever other terms may be just. There 
is nothing in these provisions of the bank- 
rupt law [of 1S67 (14 Stat. 517)] for grant- 
ing a discharge which interferes with or 
prevents the exercise of this power by the 
court, for they do not take away or qualify 
the inherent power of the court to punish 
for contempt. Of course it is not intended 
to prejudge the bankrupt's case. He must 
have the fullest opportunity to explain and 
justify his acts and show his good faith. 
All that is held is, that the papei-s make 
out a prima facie case against him, so as to 
warrant a reference to take the proofs. As 
to the question of guilty collusion on the part 
of the petitioning creditors and of laches on 
the part of this petitioner, they are matters 
of fact put in issue by the petition and an- 
swering papers. Although this petitioner 
may be found chargeable with notice as to 
the insufficiency of the original petition in 
number and amount of creditors, and in the 
averment of the act of bankruptcy from the 
time he proved his debt or before, yet there 
is no presumption, from his being a party 
to the proceedings, that he knew of this 
gross fraud now charged upon the bankrupt, 
and a delay in filing his petition from Sep- 
tember 2Sth, when he alleges he first learn- 
ed these facts, to December 9th, is not nec- 
essarily laches. An order will be made for 
a reference to take testimony. 
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Case 'No. 8,00S. 

LAMAI/ERE v. GAZE. 

[1 Wash. C. C. 413.] i 

Circuit Court, D. Pennsylvania. April Term, 

1806. 

Evidence — Deposition — Immaterial Statements 
— costradictory statements in another 

Case— Discrediting Witness. 
1. If a witness, in a deposition, on his cross-ex- 
amination, states as facts circumstances not per- 

1 [Originally published from the MSS. of Hon. 
Biishrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr. Esq.] 



tinent to tte cause, which he has said or sworn in 
another cause, in which these circumstances were 
pertinent; the statement cannot he read to dis- 
credit him. 

2. Aliter, if he has, on a former occasion, said 
or sworn differently from what he now deposes, 
in a matter relative to the cause, in which his 
deposition is read. 

[Cited in Howland v. Conway, Case No. 6,- 

793.] 
[Cited in Lightfoot v. People, 16 Mich. 514.] 

3. The captain's protest may be read, to con- 
tradict what he states in his examination in this 
cause, in order to discredit him. 

In this ease, it was ruled, that if a witness, 
in a deposition on cross-interrogatories, states, 
as facts, circumstances not pertinent to the 
cause, what he has said, or sworn in another 
case, where those circumstances were perti- 
nent, cannot be read to discredit him. Aliter, 
if he has on a former occasion, said or sworn 
differently from what he now deposes, in a 
matter relative to the cause in which his depo- 
sition is read. Secondly. That the captain's 
protest may be read, to contradict what he 
states in his examination in the cause, in order 
to discredit him. 

[For another case between the same parties, 
see Case No. 8,003.] 



Case No. 8,003. 

LAMALERE v. CAZE. 

[1 Wash. C. a 435.] i 

Circuit Court, D. Pennsylvania. April Term, 
1806. 

Partneksu IP— Action by Oxb Partner against 
Copartner — Pautmership Esded. 

1. The plaintiff and the defendant were partners 
in a particular shipment, made by the former to 
the latter; and the proceeds thereof were to be 
remitted to the plaintiff, to be invested in another 
shipment on the same account. No second ship- 
ment having been made, the plaintiff claimed half 
the proceeds of the first joint transaction, and in- 
stituted this suit for the recovery thereof. It 
was hrJd, that although the defendant alleged he 
had shipped a sura of money to the plaintiff, 
amounting, as he stated, to more than his por- 
tion of the proceeds, the action of indebitatus 
assumpsit could not be sustained, as the accounts 
between the partners could not be considered as 
settled. 

[Cited in Williams^ v. Henshaw, 11 Pick. S2.] 

2. To constitute a settlement of accounts be- 
tween partners, all must consent to and be bound 
by it, or none can be; and this consent must be 
express, or to be implied from circumstances. 

3. Until a partnership is dissolved, the accounts 
of the partners liquidated, and a balance struck, 
one partner cannot sue another in an action of in- 
debitatus assumpsit. 

[Cited in Causten v. Burke, 2 Har. & G. 295.] 

This was an action for money had and re- 
ceived, by one partner against another, for the 
balance of a particular shipment, in which 
they were jointly interested in profit and loss; 
and the proceeds, when remitted by defendant, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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from St. Thomas, were to lie invested in an- 
other cargo, to he sent out on the same ac- 
count The defence at the trial was, that 1,100 
dollars, which was more than the halance of 
the cargo not remitted, was sent in a certain 
vessel, which was lost, and with her the mon- 
ey. The defendant, on his arrival, being call- 
ed upon by the wife of the plaintiff, gave dif- 
ferent and contradictory accounts of the re- 
mittance; and to the agent of the plaintiff he 
stated, thafhe had sent, in the vessel lost, the 
money due to plaintiff; which sum was ascer- 
tained to be 1,100 dollars; and that he had 
written to plaintiff to pay IGO dollars, part of 
that sum, which exceeded the sum due the 
plaintiff, to the order of the defendant The 
jury, believing the witnesses, who proved the 
contradictory accounts given by the defendant 
of the transaction, rather than the captain, 
who swore positively to the shipment and loss 
of the money, found for the plaintiff; but a 
much less sum than was claimed, reserving 
the point whether this action could be sus- 
tained. 

The question now came on, upon a inotion 
to enter up a nonsuit 

Mr. Reed, in support of the motion, insisted 
that the partnership was stUl continuing, not- 
withstanding a new cargo was not sent out, 
and that it was not to terminate till that was 
done, or till it was dissolved by the parties. 
That until dissolution, and an account liqui- 
dated by the jSartners, and a promise by one 
to pay the balance, this action, or indebitatus 
assumpsit, will not lie. 2 Dum. & B. [2 Term 
R.] 478, 479- 

Mv. Duponceau, against the motion, argued, 
that the partnerehip was ended, by the defend- 
ant's not remitting; and that one partner alone 
may dissolve, though, if contrary to agree- 
ment, he may be liable to his partner in dam- 
ages. He admitted, that this action, by one 
partnsr against anofjier, cannot be maintained, 
unless after the dissolution the balance was 
sti-uck, and a promise to pay. But that the 
partnership here was dissolved, and the de- 
fendant had acknowledged what was the bal- 
ance due, and said that he had remitted it; 
which allegation, however, is falsified by the 
verdict He read 2 N. Y. Term R. 293. 

BY THE COURT. The law being admitted, 
there can be no doubt in this case. Even if 
tlie evidence proved more clearly than it does, 
that the defendant acknowledged the balance 
due the plaintiff to be the 1,100 dollars, after 
deducting the 160 dollars, this is not a balance 
upon a settled account; for, to constitute such 
an account, all the parties must consent to it; 
all must be bound by it, or none are. This 
consent must be either express or implied. 1 
am inclined to think, that if, after dissolution, 
one partner were to state the account and 
send it to the other, who should by his conduct 
show his acquiescence, by retaining It for a 
considerable time, without objections, that he 
might be bound by that statement, as well 



as the other, and that this action for the bal- 
ance, might then be maintained. But ^^ this 
case, the plaintiff never did assent to the bal- 
ance, as stated by the defendant, but on the 
contrary, claimed in this action more than the 
940 dollars, and much more than the jury sup- 
posed to be the balance; which shows that the 
balance was not struck, so as to bind both par- 
ties. The action, then, cannot be sustained. 
Nonsuit awarded. 

[For another case between the same parties, 
see Case No. 8,002.] 
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The I/A MANGHB. 

[2 Spr. 207; 1 25 Law Rep. 585.] 

District Court D. Massachusetts. June, 1863. 

Damages— Prize— -Action against Captor— 
Probable Cause for Capture. 

1. Captors are not liable for damages in a case 
where the vessel captured presents probable 
cause for the capture, even though she was led 
into the predicament in which she is found, invol- 
untarily, and by the mistakes of the revenue offi- 
cers of the captors' own government. 

2. What constitutes probable cause, which will 
justify a capture^ 

In admiralty. 

R. H. Dana, Jr., TJ. S. Atty., for captors. 
H. F. Durant, for claimants of the ship. 
Gausten Browne, for claimants of the cargo. 

SPRAGUE, District Judge. This ship was 
taken on the high seas by the United States 
ship-of-war Ino, commanded by Captain Dev- 
ens, and sent in for adjudication upon the 
supposition that she had come from a Confed- 
erate port in violation of the blockade. She 
arrived at this port on the 28th day of Au- 
gust, 1862. The cargo was so far unladen as 
to exhibit the chax-aeter of the whole; and it 
having been ascertained, by due inquiry, that 
the vessel had sailed from New Orleans with 
this cargo on board, as set forth in her qocu- 
ments, the vessel and cargo were, on the 27th 
day of September, 1862, restored to the claim- 
ants with the consent of the captors. The 
respective owners of the vessel and cargo 
duly interposed claims for costs and damages, 
consequent upon the arrest and detention of 
their, property. Upon this claim, evidence has 
been taken and fully heard, and able and 
elaborate arguments have been presented by 
the counsel on both sides. It appears that this 
was a French ship, owned by the claimants, 
Messi's. Lerou Fr§res & Co., of Havre, and 
that her officers and crew were Frenchmen. 
In the month of June, 1862, she was at St 
Jago de Cuba. She there learned that New 
Orleans had been opened to foreign trade, 
by proclamation of the president of the Unit- 
ed States, and sailed for that port, where she 
arrived on the 7th day of July, and soon 
afterwards discharged her cargo, and subse- 

1 [Reported by Hon. Richard H. Dana, Jr., 
and here reprinted by permission.] 
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quently took on board a cargo consisting of 
2S6 hogsheads of tobacco and 20,000 staves, 
Tvhich were shipped and owned hy the claim- 
ant, Simon Jos6 Campo, of Valencia, in Spain. 

She left New Orleans on the 31st day of 
July, bound for Cadiz, and proceeded on her 
voj'age, without interruption, until the 23d day 
of August On that day, at about ten o'dock 
iu the forenoon, she was discovered by the 
Ino. The coiu:se of the La Manche was then 
east by south, and that of the Ino south-south- 
east, which courses they continued until about 
twelve o'clock, and imtil the X-a Manche had 
just crossed the bows of the Ino several miles 
distant. The La JIanche then slightly chang- 
ed her course, and set her starboard topgal- 
lant and lower studding-sails. The Ino then 
changed her course, and made some additional 
sail iu pursuit, and at about two o'clock she 
fired a gun, and the La Manche immediately 
hove to. She was then boarded by an officer 
from the Ino, who, after examining her pa- 
pers, carried them to his own ship, to be sub- 
mitted to his commander. Captain Bourhis, 
the commander of the La Manche, voluntarily 
went with him. There a careful examination 
was made of all the papers by Cap-tain Dev- 
ens and by several of his officers, and some 
conversation was had with Captain Bourhis, 
and explanations asked. No person belonging 
to the La Manche could speak or understand 
English. One of the officers of the Ino had 
some knowledge of the French language, but 
it was not such as to enable him adequately 
to interpret oral communications or translate 
written documents. There is no doubt that 
Captain Bourhis promptly and fairly produced 
all the papers and documents on board his 
vessel, and frankly and truly answered all 
the questions that were put to him, so far as 
the imperfect means of communication would 
permit. 

It now becomes necessary that we should 
look at the circumstances which caused the 
aiTest of the La Manche, as they presented 
thmselves to Captain Devens and his officers. 
The principal ground of the arrest and deten- 
tion was the condition of some of the docu- 
ments found on board the La Blanche. The 
Ino sailed from Boston on the 18th August, 
1802, and on the 23d of that month, in about 
latitude 38° 19' north and longitude 69^ 6' 
west from Greenwich, overhauled and board- 
ed the La Manche as before stated. It is 
agreed by counsel that this was in the Gulf 
Stream, and nearly off the mouth of Dela- 
ware Bay. I have not examined the chart 
myself. Among the papers of the La Manche, 
there were three purporting to be from the 
custom house at New Orleans, which received 
particular attention and scrutiny from Captain 
Devens and his officers. They were a mani- 
fest, bill of health, and clearance. These were 
all in English, and made out by filling the 
blanks in printed forms. On one side of the 
document called the manifest was a report or 
schedule of the cargo, duly and correctly made 
out. On the other side was a printed form of 



an oath which was taken and subscribed by 
the master of the La Manche, and certified by 
W. C. Gray, as deputy collector. In that 
printed form of oath were found these words: 
•'I also swear, that I do verily believe that 
the duties on aU the foreign merchandise, 
therein specified, have been secured according 
to law, and that no part thereof is intended 
to be relanded within the Confederate States." 
This clause against relanding in the Confed- 
erate States arrested attention, and excited 
strong suspicions in the minds of the captain 
and officers of the Ino. They had several of 
them been shipmasters, and it was apprehend- 
ed that such a document could have been fur- 
nished only by a Confederate custom house, 
in a Confederate port, and that the vessel had 
run the blockade. 

The officers of the Ino had other reasons 
for doubting the genuineness of these docu- 
ments. Knowing that New Orleans was in 
the military occupation of the United States, 
by its land and naval forces, they supposed 
that the documents, if genuine, would bear 
the signatm-e and authentication of some of- 
ficer of the army or navy, yet no such sig- 
nature appeared. The oath to the manifest 
was certified by W. C. Gray, as deputy col- 
lector. This name was new to Captain Dev- 
ens and his officers. They had no knowledge 
whether any such person was connected with 
the custom house in New Orleans. There was 
an apparent defect or irregularity as to tiie 
signature of the civil officer of the customs, 
called the naval officer. His name nowhere 
appears in full. On the clearance are the let- 
ters "E. S. H.," followed by the words "Naval 
Officer." In the bill of health, the printed 
words "Naval Officer," in the margin, had 
been erased by drawing a pen through them, 
and at some distance below were the letters 
E. S. H. 

The manifest made no mention of a naval 
officer, and bore no such letters or initials. 
Captain Bourhis was asked to explain how the 
clause respecting relanding cargo in the Con- 
federate States came to be in his manifest, 
and why the documents had no signature of a 
naval officer. But he had no explanation to 
give, and seemed to have no knowledge upon 
the subject He appeared also, upon inqiiiry, 
to have no knowledge that General Butler 
was in command in New Orleans, or of any 
ships-of-war of the United States being there. 
But this apparent want of knowledge respect- 
ing our military commander may be attribut- 
ted to the want of a common language. There 
were no adequate means of intercommunica- 
tion. 

Another circumstance which attracted the 
attention of the captors was the amount of 
cargo as stated in her manifest, compared 
with the apparent capacity of the vessel, as 
seen at sea. Upon examination by the board- 
ing officer, it was found that not only was the 
hold filled up to the combings of the hatches, 
but that staves were stowed in the cabin 
and on deck. 
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The burden of the La Manche, as stated in 
the clearance, was 401 tons; and, so far as 
her hull could be seen above water; her con- 
struction appeared to be adapted to carry- 
ing a large cargo for her tonnage, and it seem- 
ed to the officers of the Ino that 286 hogs- 
heads of tobacco and 20,000 claret staves, 
the cargo stated in the manifest, would not 
have filled such a vessel; and, further, that, 
if filled with goods of that description, she 
ought to have been deeper in the water. 
And they inferred that she had on board some 
other and lighter goods. In this, the officers 
of the Ino were mistaken. After being 
brought in, the La Jklanche was put into a dry 
dock; and it was then ascertained that her 
construction below the water-line was sharp, 
with a great deal of dead rise, adapting her 
to sailing, but not to carrying well, and that 
these hogsheads could not be stowed to ad- 
vantage, and that she was, in fact, entirely 
filled by the cargo set forth m her manifest. 

It further appeared, from her log-book and 
papers, that she left New Orleans on the 31st 
day of July, and had thus been twenty-three 
days in maldng the passage to the place where 
she was boarded. This appeared to the of- 
ficers of the Ino to be a very long time for 
the distance made; but what seemed still 
more remarkable was, that during all that 
time she had not, according to her log-book, 
seen or spoken an American cruiser. 

It has already been stated that the La 
Manche somewhat changed her course, and 
made more sail about the time she crossed 
the bows of the Ino. This tended to strength- 
en the suspicions of the captors. The La 
Manche, when first seen, bore about four 
points on the weather-bow of the Ino, the 
wmd being south-westerly, and the course 
of the Ino being south-south-east, and that 
of the La Sliinche east by south. The weight 
of evidence is, that the La Manche put away 
only about one point, or between one and two 
points, and set her topmost and lower star- 
board studding-sails, and that tliis, change 
of coturse was about the time she crossed the 
bows of the Ino, that is, when sne intersected 
the line on which the Ino was sailing. Until 
that line was reached, the courses of the two 
■vessels converged; after it was crossed, they 
diverged, and, if both vessels had kept on, 
the distance between them would have been 
' constantly increasing. By putting away, the 
La Manche lessened the divergence. But it 
was supposed that this was intended to en- 
able her to set all her starboard studding- 
sails, so that tliey would draw, and thus in- 
crease her speed. The Ino then changed her 
course in pursuit, and afterwards overhauled 
her, as before stated. 

The last entry in the log-book of the La 
Manche was on the day of the capture, and 
related to her being pursued and overhauled. 
It was in French, and there seems to have 
been some misapprehension, or at least doubt, 
among the captors, as to its precise meaning. 
It is, however, of very littie consequence. 



Two other suggestions are made in the evi- 
dence; namely, that the place where the La 
Manche was found was further northward 
than she ought to have been if really bound 
for Europe, and that in the bill of lading a 
blank for the year was not filled; the printed 
figures "186 ," having a blank after them, 
which should have been filled with a figure 
2, or some other. These, however, are un- 
important. 

To judge Captain Devens' conduct rightly, 
we must see how the circumstances were 
presented to his mind, without the informa- 
tion which has since been acquired. The 
document called the manifest, particularly in 
the printed declaration and oath, not only 
contained that startiing clause against re- 
landing the cargo in the Confederate States, 
but was, in its general form and construction, 
quite different from any used at the Boston 
custom house, and also, it is believed, from 
those used in otiier pox-ts of the United States. 
The document bears upon it marks of a Con- 
federate origin, warranting not only a strong 
suspicion, but an actual belief, that it came 
from a Confederate custom house. Indeed, 
that theory has been adopted by the counsel 
on both sides. They suppose that all the 
printed part of this document was of Con- 
federate origin; that it was a form adopted 
and used by tiie rebels while they were in 
possession of New Orleans, and was by them 
left there, and was made use of for this ves- 
sel, without erasing the clause respecting tlie 
Confederate States, or making any addition 
or alteration substituting or naming the Unit- 
ed States. This theory is adopted after it has 
been ascertained that this document was ac- 
tually obtained at New Orleans, and it is 
certainly extraordinary that an officer of the 
customs should furnish or authenticate a Con- 
fedeiute blank without erasing the part which 
marked it as a Confederate document, or 
adding any thing to show that it was issued 
in the name of the United States. But the 
doubt presented to Captain Devens was, 
whether this document had Deen actually fur- 
nished by the United States custom house at 
New Orleans. 

That doubt could not properly be solved 
without a further inquiry, which could not 
then be made upon the ocean. * FmiJier than 
this, neither of the three documents, purport- 
ing to come from the custom house at New 
Orleans, had the signature of the naval of- 
ficer. One of them, indeed, had certain let- 
ters, which might be initials, before the 
words "Naval Officer;" and the other had 
the same letters, or initials, in the margin, 
above which the printed words "Naval Of- 
ficer" had been erased by drawing a pen 
through them. These peculiarities, and the 
want of due authentication by the naval of- 
ficer of the custom house, or any military 
officer at New Orleans, might well strengthen 
the suspicion and doubt created by the mani- 
fest 

To this condition of the papers were added 
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the other circumstances already referred to, 
viz., the disproportion between the cargo and 
the apparent carrying capacity of the vessel, 
the length of her passage, and that, too, mth- 
out having seen an American man-of-war, the 
changing her course, and making additional 
sail. These were untoward circumsta.nces, cal- 
culated to strengthen the unfavorable impres- 
sion which the condition of the documents had 
created. These circumstances, thus combin- 
ed, not only warrant the belief that Captain 
Devens, in sending the La Manche in for 
further investigation, acted with honest in- 
tentions and from a sense of duty; but they 
go further, and relieve him from any impu- 
tation of negligence, or rashness, or other 
culpability. 

On the other hand, there is now no doubt 
that the La Manche was engaged in a lawful 
voyage, with the most innocent intentions; 
that her whole cai'go was taken on board at 
New Orleans, and that she sailed from that 
port directly to the place where she was cap- 
tured. On being boarded. Captain Bourhis 
promptly produced all his papei"s, and, on 
doubts arising, voluntai*ily accompanied the 
boarding-officer to the Ino, and there fairly 
and frankly answered all questions put to 
him, as far as they could be xmderstood, and 
he could render his answers intelligible. All 
his French documents were perfectly correct, 
and there is no reason to doubt tnat he verily 
believed that those in English were equally 
so. How it happened that such documents 
were obtained by him at New Orleans does 
not even yet appear. What part the con- 
signees or agents of the ship had In furnish- 
ing or procuring the printed forms and filling 
the blanks, or what part the custom house 
officers had therein, we do not know. As to 
her change of course and setting starboard 
studding-sails, it is proper to remark that a 
neutral merchant ship has a rignt to endeavor 
to keep out of the reach of a man-of-war, to 
prevent the inconvenience of being overhaul- 
ed and searched. She must, indeed, heave to 
upon the firing of a gun, within proper dis- 
tance, and this was promptly done by Cap- 
tain Bom-his. If, therefore, this change of 
course had been for the purpose of keeping 
away from the Ino, it could not have been 
imputed to him as a fault. But Captain Bour- 
his, in his examination, testified that such was 
not the purpose. He says, that at twelve 
o'clock, upon taking an observation, it was 
found that the course she was then sailing 
was not perfectly correct, and that, in order 
to make it so, she was put away about one 
point; and I see no sufficient reason why this 
explanation should not be accepted as true. 

Tlie La Manche, having committed no of- 
fence, was, while pursuing a lawful voyage, 
forcibly arrested and sent into this port Is 
Captain Devens, the captor, to be held per- 
sonallj' responsible for the damages sustained 
by the owners? This involves two inquiries. 
First, did the circumstances, as they were 
presented to Captain Devens, constitute a 



case of probable cause, without regard to 
their origin? Second, if they did, does the 
fact now known, that the suspicious papers 
actually came from the custom house at New 
Orleans, deprive the captor of the protection 
of probable cause? 

As to the first, the term "probable cause" 
has received various definitions or exposi- 
tions. It is well settled that it is not neces- 
sai-y, in order to constitute probable cause, 
that the circumstances should be such as to 
make a prima facie case for condemnation. 
It is important to keep this in view. Locke 
V. U. S., 7 Cranch [11 U. S.] 339; The George 
[Case No. 5,328]. As to what is sufficient to 
constitute probable cause, see The George 
[supra]; The Marianna Flora, 11 "Wheat. [24 
U. S.] 1; The John, 2 Dod. 336; The Aline & 
Fanny, 10 Moore, P. C. 501; The Mary, 9 
Cranch [13 U. S.] 126; The Maria, 11 Moore, 
F. C. 287. See, also, other cases hereafter 
referred to. 

An exposition of the highest authority is 
found in Locke v. U. S., 7 Cranch [11 U. S.] 
339, where the supreme court declared that 
the terms "probable cause," in all cases of 
seizure, have a fixed and well known mean- 
ing, that they import a seizm-e made "under 
circumstances which warrant suspicion." It 
has been held that the same rule applies in 
cases of prize. The George [supra]. See, 
also. The Maiy, 9 Cranch [13 U. S.] 126. 

There are many eases in which the court 
speak of there being or not being grounds 
of suspicion, as if that were the criterion by 
which to determine the liability of the captor. 
I presume, however, that it is not to be un- 
derstood, that every ground of suspicion, 
however slight, will justify the captors. Ma- 
ley V. Shattuck, 3 Cranch [7 U. S.] 489. 

There are many cases in which doubts as 
to the law have been held to justify a cap- 
ture or seizure. Some of these will be cited 
in another connection. One of the strongest 
is U. S. V. Riddle, 5 Cranch [9 U. S.] 311. I 
think it may at least be said, that if, under 
a true construction of the law, all the facts 
within the reach of the eaptoi-s present good 
grounds for substantial doubt as to the guilt 
or innocence of the vessel, the captors will 
be exempted from liability. Circumstances 
of extreme delay, danger, and damage may 
be supposed, which may constitute an ex- 
ception to this rule. But if there be reason- 
able doubts, for the solution of which it is 
reasonable, under the circumstances, to send 
the vessel in for investigation, then there is 
what the law denominates probable cause. 
It is proper for the captor to ask explana- 
tions from the captured, and, if satisfactory, 
it is well; but he Is not bound to take their 
statement of extrinsic facts as true. The 
Apollo, 4 C. Rob. Adm. 160. Now, looking 
at all the facts within the reach of the cap- 
tor, at the time the La Manche was arrest- 
ed, I think that they presented good ground 
for substantial doubts whether she had sail- 
ed from New Orleans, or from some Confed- 
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ei-ate port ia violation of the blockade. In 
addition to the extraordinary and unaccount- 
able character of ber papers, there was the 
disparity between the cargo set forth in the 
manifest and the apparent capacity of the 
vessel, the length and course of the passage 
from New Orleans without speaking an 
American cruiser, and her changing her 
course and making more sail, and continu- 
ing the same during the chase. This last 
circumstance, although not to be imputed as 
a fault, still was unfortunate. Such circum- 
stances have been held, in a very recent 
case, to strengthen the suspicions arising 
from other causes, and to combine with 
them in justifying a capture. In The Aline 
& Fanny, 10 Moore, P. O. 501, a neuti-al ship 
was sent in for adjudication solely on sus- 
picion of an attempt to break the blockade of 
a port in Finland. The privy council, in. 
giving their judgment, hold the following 
language: "Here there were appearances 
created by the act of the ship herself, which 
might justly excite suspicion. She had come 
across the Gulf of Bothnia, at a point 
where, as we understand, the gulf is be- 
tween fifty and sixty miles broad, from the 
Swedish towards the Finland coast; she 
was not in the straight course from Umea 
to Haparanda. When she was descried and 
followed by her majesty's ships then lying 
ofie the port of Jacobstadt, she did not slack- 
en sail, but pursued her course, till she was 
brought-to by a shot from the Tartar, after 
■what seems to have been a chase of above 
two hours. Surely these circumstances 
were abundantly sufficient to excite the just 
suspicion of the captors as to the character 
and purpose of this vessel, and to afford 
probable cause for capture." There is an- 
other view. It has been held, that, if the 
case be one for further proof, there is proba- 
ble cause. But the converse is not true. 
That is, although restitution be ordered with- 
out further proof, it does not follow that the 
sending in was improper. The George [Case 
No. 5,328]; The Mary, 9 Cranch [13 U. S.] 
12(3; The ApoUon, 9 Wheat [22 U. S.] 372; 
The Apollo, 4 C. Rob. Adm. 165. 

By further proof is meant that which is 
derived from some other source than the 
vessel and cargo, and the papers and per- 
sons found on board. In this case, if the 
first hearing had been had before time 
enough had elapsed to obtain information 
from New Orleans, and either party had 
moved for leave to obtain evidence from 
that place, I should have granted that mo- 
tion. 

I should have deemed the doubts arising 
from the papers to be strong enough to ren- 
der it proper to obtain such evidence, ab 
exti-a for their solution, that is, for further 
proof. No hearing upon the preparatory 
evidence alone was had, because neither 
Ijarty moved for it When information had 
been obtained respecting the clearance from 
■ New Orleans, and the cargo had been un- 
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laden, it was so satisfactory, that is, the 
doubts and difficulties presented by the 
preparatory evidence were so effectually re- 
moved, that the counsel for the captors at 
once consented to an order of restitution, 
and the vessel and cargo were delivered to 
the claimants. I am of opinion that the cir- 
cumstances as they were presented to Cap- 
tain D evens, if we have no regard to their 
origin, constituted a case of probable cause. 
This brings us to the question whether the 
fact now known, that the suspicious papers 
actually came from the custom house at 
New Orleans, deprives the captor of the pro- 
tection of probable cause. I have no doubt 
that the counsel for the claimant is right in 
considering these papers to be the main 
cause of the La Manche being sent in, and 
that, without this ground of unfavorable 
suspicion, she would not have been detain- 
ed. This is shown, not only from the com- 
parative force of tbe circumstances them- 
selves, but by the direct testimony of Mr. 
Winslow, an ensign, and still more strongly 
by the written instructions given by Captain 
Devens to the prize master who brought her 
io. 

Here let us see what was done at New 
Orleans. That these papers were authentic, 
there is no doubt But how it happened 
that such papers were furnished or sanc- 
tioned by the custom-house officers has not 
been shown. The manifest is far the most 
important. This document purports to have 
been made out by the master of the La 
Manche. It contains, in the first place, a 
schedule of his cargo, which must have been 
made out by him or his agent and, in the 
next place, the oath taken and subscribed 
by him. This oath was administered by the 
collector. It may be that the consignee or 
agent had this printed form in his posses- 
sion at the time the Confederate officers left 
the custom house, and made use of it on this 
occasion; or it may have been left by the 
rebels at the custom house, and carelessly 
taken by the United States officers, and fur- 
nished to Captain Bourhis. He did not un- 
derstand English, but he might have em- 
ployed, and doubtless did employ, agents 
who understood the language and the course 
of business, and whose acts must be deem- 
ed his acts. It is certain the master of the 
La Manche had some share in preparing and 
receiving these documents, and that the cus- 
tom-house officers received and authenticat- 
ed them. His participation in the errors 
may have been quite excusable; still it is 
true that he was a joint actor. It was at 
least possible for him, as for the custom- 
house officers, to have examined and ascer- 
tained the condition of these papers. On 
the other hand. Captain Devens had no par- 
ticipation whatever in the mistakes made at 
New Orleans, and could not by possibility 
have prevented them. Why, then, should 
he be made personally responsible for the 
consequences of those mistakes, and that. 
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too, in favor of the La Manclie, whose 
agents participated in tliem. He was com- 
pelled to act upon the facts within his 
reach. From the appearances and circum- 
stances presented hy the La Manehe hei-self, 
he, after due consideration, came to the con- 
clusion that there was probable cause for 
sending her in. This judgment was correct. 
And it is to be borne in mind that it was 
the only judgment which he was required 
to form, being that upon which alone he 
was required to act. We have no occasion 
to inquire, because it is immaterial, whether 
he had formed an opinion as to a final con- 
demnation. For it was not necessary that 
there should have been a prima facie ease 
for condemnation. All that he had occa- 
sion to determine, and all that he did deter- 
mine, so far as we know, was that there 
was probable cause; and, being correct in 
this, it cannot be said that he made any mis- 
take whatever. It does not seem consonant 
to natural justice, that he should be made 
the victim of the mistakes of others, even if 
the claimants' agents had been equally re- 
moved from any participation in themi 

It has been contended in behalf of the 
claimants, that this vessel was invited to 
New Orleans by proclamation of the presi- 
dent, that she had a right to rely implicitly 
upon the correctness of documents furnish- 
ed or sanctioned by custom-house officers; 
that, in doing so, no fault can be imputed to 
her by any of the United States authorities; 
that, while pursuing a lawful voyage, she 
was arrested by an officer of the United 
States, and that our government is bound to 
indemnify her for the injury thus sustain- 
ed; and it is further insisted that, if the 
government be liable, the captor is liable. 
Now it may be that the government of the 
United States ought to indemnify these 
claimants. I am by no means prepared to 
say that it should not. But, if it ought to 
do so, it does not follow that the captor is 
liable to the claimants. The obligations of 
the government, and the liability of the cap- 
tor, are distinct questions; and it is the lat- 
ter one that I am called upon to decide. 

The counsel for the claimants insists that 
their view is sustained by authority. The 
ease chieflj^ relied upon is The Ostsee, de- 
cided by the privy council in 1855, reported 
in 9 Moore. P. 0. 150. In that case, the 
Ostsee, a neutral ship, sailed from Cron- 
stadt in May, 1854, and a few days after- 
wards was captured by a British cruiser, 
solely on the ground of a breach of block- 
ade. After being libelled, the vessel was 
restored by consent of the captors, the only 
contest being whether they should be re- 
quired to pay to the claimants costs and 
damages. This question the high court of 
admiralty decided in the negative. The 
privy council, on appeal, reversed that de- 
cision. The only ground of capture was an 
alleged breach of blockade, in sailing from 
Cronstadt; and yet, sti-ange to say, no 



blockade existed at the time of her sailing, 
nor at the time of her capture, nor until 
three weeks afterwards. There was no 
blockade, even by proclamation, or on pa- 
per. The vessel was proceeding in an in- 
nocent manner, on a lawful voyage, not only 
without reasonable cause for detention, but 
without presenting one circumstance of sus- 
picion. It was, indeed, contended that a 
certain document was wanting; but the 
court held that that assertion was not prov- 
ed, and was to be disregarded. The send- 
ing in must have been merely from the hope 
that something might be discovered, upon an 
investigation in a prize court; yet, in such 
a case as this, the high court of admiralty 
refused to award costs and damages against 
the captor, because it was said there was 
some confusion in the minds of the British 
officers as to the blockade. 

Now, if such confusion existed, it was in 
no degree attributable to the neutral ship. 
The privy council (page 171) say: "We find 
no trace, in the evidence, of any confusion 
or doubt as to the period when the blockade 
commenced; and, if there had been, it was 
a confusion created only by the acts and in 
the minds of her majesty's officers, and 
could not, therefore, according to the prin- 
ciples which we have collected from the au- 
thorities, have afforded any answer to a neu- 
tral perfectly innocent of all fault, and not 
by any act or neglect of his, voluntary or in- 
voluntary, exposed to any suspicion," 

There is really more of contrast than re- 
semblance between the facts in The Ostsee 
and those in the case now before me. In 
The Ostsee there was no probable cause, 
and, if the captor supposed there was, he 
made a gross mistake. Here, the circum- 
stances presented by the vessel constituted 
probable cause, and the captor formed a 
correct judgment. 

Another ground taken in behalf of the cap- 
tor of the Ostsee was, that he acted under 
the order of Admiral Napier. This defence 
was not sustained by the court It was in- 
consistent with the doctrine that an illegal 
act cannot be justified by the order of an- 
other, even if that other be a military supe- 
rior. Mostyn v. Fabrigas, 1 Cowp. ISO; 
Mitchell V. Harmony, 13 How. [54 U. S.] 115. 
The orders of the admiral were not regarded 
by the court as the orders of the government. 
An authoritative exposition of the true 
meaning and extent of the opinion in The 
Ostsee has been made by the same court in 
the subsequent case of The Aline & Fanny, 
10 Moore, P. C, 500, where it is said: "This 
must depend upon the question whether this 
ship has brought herself within the class 
within which the Ostsee, in the opinion of 
the judges who decided that ease, was cleai-- 
ly brought; that is to say, in the language 
there used, of a capture 'where not only the 
ship was in no fault, but she is not by any 
act of her own, voluntary or involuntai-y, 
open to any fair grounds of suspicion.' " 
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The counsel for the claimants have not re- 
lied so much upon the point decided in The 
Ostsee, as upon the remarks of the court on 
page 164, where it is said, that, in case of 
error occasioned by the proceedings of the 
government, the captor is liable; and, as a 
reason for this, it is said that the state is 
liable, "and if the state could not urge its 
own mistakes as a justification of its own 
wrong, neither, it should seem, should indi- 
vidual citizens he permitted to do so." That 
this is a mere dictum is evident. On page 
177 it is distinctly said that the government 
had not done any thing to mislead the offi- 
cers. This dictum is not to be understood 
as declaring that, if the state be liable, ev» 
ery citizen is liable, but only such as have 
participated in the error; that is, captors 
who have acted under a mistake into which 
they have been led by the proceedings of 
the govei-nment This is evident from all the 
authorities referred to, as will be seen pres- 
ently. And it is to be remarked that this 
dictum does not profess to advance any new 
doctrine, but merely to give the result of the 
authorities. 

In the first place, this dictum is in opposi- 
tion to several authorities, and is not sus- 
tained by a single English decision cited, and 
by only one American decision. In the sec- 
ond place, it has no application to the case 
now before me. The first English case re- 
ferred to, in the opinion in The Ostsee, is 
The Acteon, 2 Dod. 48. This was greatly re- 
lied upon. There, an American vessel, sail- 
ing under a British license, was captured 
and destroyed by a British cruiser. The 
judgment pronounced by Sir 'William Scott 
shows that this vessel, so far from present- 
ing any reasonable cause, hardly furnished 
any pretest for the capture and destruction. 
It was suggested, in palliation of this act of 
the British commander, that he apprehended 
that the Acteon, if permitted to proceed on 
her voyage, would have carried to the Unit- 
ed States information which would have 
been used to the injury of Great Britain. 
The tnith is, that the British officer had com- 
mitted a palpable outrage. Sir William Scott 
did justice to the claimants by awarding 
costs and damages, but manifested a strong 
desire to screen Captain Capel from obloquy, 
and to that end threw in many soft words, 
and volunteered the gratuitous supposition 
that he acted under orders from his govern- 
ment No such orders were shown in de- 
fence. If they had been, we cannot doubt 
that they would have been held to be a per- 
fect shield against any liability to foreigners. 
Such has been the British doctrine, and it 
was illustrated in the case of McLeod, which 
was briefly this: In 1837, during the Cana- 
dian rebellion, a British armed force crossed 
the Niagara river, came within the limits of 
the state of New York, forcibly entered and 
captured the steamer Caroline, then moored 
to the shore, within the United States, and, 
while so doing, killed a man by the name of 
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Durfree, who was on board of her. The Brit- 
ish force then took the steamer from her 
moorings, carried her into the current of the 
river, set fire to her, and sent her in flames 
over the Falls of Niagara. Some years aft- 
erwards, a Canadian, by the name of Mc- 
Leod, while in the state of New York, de- 
clared that he was one of the band that had 
thus captured and destroyed the Caroline. 
He was indicted in New York for the murder 
of Durfree. Thereupon the British govern- 
ment assumed the responsibility of the whole 
transaction, as- done by their authority, 
which they insisted gave immunity to Mc- 
Leod 'and his associates, and they demanded 
his immediate release. This demand wa& 
made, not upon the assertion that the act of 
entering our territory and capturing the Car- 
oline was justifiable, but solely on the ground 
that the British government was alone re- 
sponsible, and that a soldier acting under 
its orders could not be held liable. It is now 
known that, if the court in New York had 
convicted and punished McLeod, instant war 
would have been the consequence. 

The other decisions particularly referred to- 
in The Ostsee, in support of that dictum, are 
those known as the "Cape Nicola Mole 
Cases" (The Huldah, 3 C. Rob. Adm. 235, 
and The Driver, 5 C Rob. Adm. 145), in which 
it appears that several French and Dutch 
ships were carried before the admiralty court 
in St. Domingo, and condemned as prize- 
But that court was not a prize court, and 
had no jurisdiction. Subsequently the claim- 
ants applied to the high court of admiralty 
for an order upon the captors to proceed ta 
adjudication, which was granted. At the 
hearing, the only ground of defence was a 
condemnation by the admiralty court in SL 
Domingo, and it was insisted that the cap- 
tors had reason to suppose that it had juris- 
diction, because instructions from the gov- 
ernment had been addressed to it as a prize 
court But Sir "William Scott held that the 
proceedings before that tribunal were mere 
nullities. It is to be observed that there was 
no evidence whatever that there was prob- 
able cause, or even tbe slightest ground, for 
the original capture. The whole scope of the 
decision was, that a proceeding, which took 
place after the vessel had been carried iu, 
and which was a mere legal nullity, could 
afEord no protection to the captor against his 
liability for an original capture and sending 
in, for which there did not appear to be any 
ground whatever; and that this was so, al- 
though some act of the government may have 
led the captor to believe that the court at 
St. Domingo had jurisdiction. 

I have dwelt upon these authorities at 
some length, because they have been earnest- 
ly pressed upon the court, and are supposed 
to be the strongest in favor of the claimants. 
That they fall short of sustaining the claim 
now before me is manifest Not one of them 
goes the length of holding that the captor can 
be liable in a case where, upon a true con- 
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struction of the law, the vessel herself pre- 
sents probable cause, even although the ves- 
sel may have been involuntarily led into the 
predicament in which she is found. 

There are certain cases cited for the cap- 
tors, and still more favorable to them, which 
should not be overlooked. 

In Le Louis, 2 Dod. 210, it appeared that 
-a French ship, in the year 1816, while pro- 
ceeding on a voyage to the coast of Africa 
for the pui-pose of obtaining a cargo of 
slaves, was attaclied by an English armed 
■cutter. A conflict ensued, in which lives were 
lost on both sides, but it ended in the cap- 
ture of the vessel, and she was sent into 
Sierra Leone for adjudication. This was in 
time of peace. The cutter that captured her 
was fitted out under the authority of the 
<;olonial government, for the purpose of car- 
rying into effect the British statutes for the 
suppression of the slave-trade. TJie cause 
was eanied by appeal to the high court of 
admiralty. Sir William Scott decided that 
the slave-trade was not piracy by the law of 
nations; that a French ship was not subject 
to the British statutes respecting that trade, 
nor bound to submit to visitation and search 
in time of peace; and that the attack and 
capture were an aggression not authorized 
by any law; and yet he refused to allow the 
claimants either costs or damages against the 
captors. 

In The San Juan Nepomuceno, 1 Hagg. 
Adm. 265, a Spanish slave-ship was in the 
year 1817, being a time of peace, forcibly 
taken by a British colonial ai-med ship, and 
caiTied into Sierra Leone. The cause was 
carried by appeal to the high court of ad- 
miralty in England. Sir William Scott af- 
firmed his previous decision in Le Louis, 
and held that the Spanish ship was pursuing 
a voyage which to her was lawful, and that 
her arrest and detention were wrongful. At 
the first hearing, he refused to make an order 
of restitution against the captors, because the 
cargo, consisting of negroes, had been deliv- 
ered over to the government; and he re- 
served the claim for costs and damages 
against the captors for further consideration. 
Subsequently counsel were heard on that 
question, and the claim was rejected. 

In both these cases, the captured vessel 
was in no fault, and had presented no cir- 
cumstance or appearance to mislead the cap- 
tor; and his only excuse was, that he had act- 
ed under a mistake of the law, to which gov- 
ernment officials had greatly contributed. But 
he had had abundant opportunity to examine 
the law for himself. 

The Luna, Edw. Adm. 190, was an Ameri- 
can vessel bound to St. Sebastian, and cap- 
tured for an alleged breach of a paper block- 
ade, which had been established by the or- 
dei-s in council of 1809. It was held that 
those orders did not embrace St. Sebastian. 
The vessel, therefore, upon a tx*ue construc- 
tion of the orders issued by the sovereign of 
the captor, was not only in no fault, but 
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had given no color for the capture. Yet Sir 
William Scott not only refused to give costs 
or damages to the claimants, but, what is 
most extraordinary, compelled them to pay 
the expenses of the captor. 

In U. S. V. Riddle, 5 Cranch [9 U. S.] 311, 
the supreme court of the United States held, 
that a doubt as to the law justified the sei- 
zure, and refused to award damages to the 
claimants, although the doubt was by no 
means a grave one. But there is another de- 
cision by the same high tribunal, which 
wears a different aspect,— The Ghai-ming Bet- 
sy, 2 Granch [6 U. S.] 64. This vessel was 
seized on the ocean for an alleged violation 
of a statute of the United States. The su- 
preme court held that the circumstances pre- 
sented by the vessel did not constitute prob- 
able cause, and that the captor was liable 
in damages, although his orders were such 
as might well have led him to believe that 
there was probable cause. They further 
speak of him as the victim of a mistake, 
which he had committed. That decision is 
of the highest authority, and absolutely bind- 
ing on this court, except so far as it may be 
modified by the subsequent case of the U. S. 
V. Riddle, above referred to. But, taken in 
its utmost extent, it falls far short of sus- 
taining the present claim. There, the ves- 
sel presented no reasonable cause for cap-, 
ture, and, in supposing that she did so, the 
captor made a mistake of the law. In the 
present case, the La Manche did present rea- 
sonable cause, and Captain D evens made no 
mistake of the law. 

It thus appears, upon examination of the 
authorities, that there are numerous eases in 
which the captured vessel was in no fault, 
and had not, under a true construction of the 
law, presented even ground of suspicion, and 
yet the captor was exonerated because he 
acted under an honest mistake of the law. 
But not a single case has been found in 
which the captor has been held liable, when, 
upon a true construction of the law, the ves- 
sel herself presented reasonable cause for the 
capture; and such is the case of the La 
Manche. 

I am thus brought to the conclusion that 
this claim for costs and damages against the 
captors cannot be sustained- 

NOTE. After the decision in this- case, from 
which no appeal was taken, the United States 
attorney, Mr. Dana, at the request of the own- 
%^% o^-,the vessel, and with the approval of 
Judge Spragiie, represented the facts to the sec- 
retary of state; and on application by the own- 
ers, sustained by the French ambassador, the 
United States made to the owners a full and 
satisfactory compensation for their loss of time, 
&c., on the ground that the defect in the papers 
put on board at New Orleans, which led to, or 
contributed to, the capture and detention of the 
vessel, was the mistake of the military officers 
of the United States, who were acting as reve- 
nue officers at the time in that city. 



LAMAR (BALDWIN v.). See Case No. 800. 



1_14 Fed. Cas. page "973] 

LAMAR, The (BULLOCH v.). See Case No. 
2,129. _^=^ 

Case 2TO. 8,005. 

LAMAR V. DANA. 

[10 Blatchf. 34.] 1 

Circuit Court, S. D. New York. June 5, 1872. 

RBirovAL OP Causes— DAirAGES— False Arrest— 

AOTHOKlTi- OP PKESIDENT DURING REBELLION. 

1. A suit brought in a state court haTing been 
removed into this court, under section o of tHe 
act of March 3, 1863 (12 Stat. 756), as liaving 
been brought for an arrest of the plamtifE, made 
bv the defendant, during the late Rebelhon, by au- 
thority of the president, the plaintiff moved to le- 
mand the cause to the state court, on the ^ound 
that the jurisdiction of this court over it had been 
talien away by the act of March 2, 1867 (14 
Stat. 432). Hdd, that the motion must be denied. 

2. Notwithstanding the latter act, the parties 
respectively can raise any questions m this court, 
after removal here, which they could raise if the 
cause had been here commenced, or which they 
could raise in the state court, if the cause were re- 
manded. 

[Cited in Moynahan v. Wilson, Case No. 9,897; 
Morris v. Graham, 51 Fed. 54.] 

3. If it be insisted that the said act of March 
2, 1867, legalizing acts done by authority of the 
president, and forbidding all courts, state or 
federal, to take jurisdiction thereof, be invalid, as 
unconstitutional, such invalidity can be urged m 
the federal court, with the same effect as m the 
state courts, and on like grounds. 

4. An act of congress, relied upon as a defence, 
ought not to be declared unconstitutional, on such 
a motion, but such defence should be met m the 
ordinary mode, on trial, demurrer or otherwise, m 
which a ruling upon the question may appear on 
tlie record, and, if need be, may be reviewed in 
the court of last resort 

[This action by Gazaway B. Lamar against 
Charles A, Dana was heard on motion of 
plaintiff to remand the cause to the state 
court] 

William W. McFarland, for plaintiff. 

Noah Davis, Dist Atty., for defendant. 

WOODRUFF, Circuit Judge. The decla- 
ration in this action alleges, that in April, 
1865, at Savannah, in Georgia, the defend- 
ant, by authority, and with the approval, 
of the president of the United States, with 
force and arms, seized and laid hold of the 
plaintiff, expelled him from his dwelling 
house, transported him to Washington and 
to prison, and there confined him for three 
months, without reasonable or probable 
cause, and contrary to law, giving other par- 
ticulars of alleged injury, &c., and prays 
damages one hundred thousand dollars. The 
action was brought in a court of the state, 
and, on application of the defendant, was 
removed to this court. The plaintiff now 
moves to remand the cause, on the ground 
that this court has no jurisdiction to hear, 
try or determine it 

By the fifth section of the act of March 3, 
1863 (12 Stat 756), it is enacted, that, "if any 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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suit or prosecution, civil or criminal, has 
been, or shall be, commenced in any state 
court, against any officer, civil or military, 
or against any other person, for any arrest 
or imprisonment made, or other trespasses 
or wrongs done or committed, * ' * at 
any time during the present Rebellion, by 
virtue, or under color, of any authority de- 
rived from, or exercised by or under, the 
president of the United States," the defend- 
ant, complying with the conditions prescrib- 
ed in the act, may have the cause removed 
for trial to the circuit court of the United 
States, that the state court shall proceed no- 
further therein, and that the "cause shall 
proceed" in the circuit court "in the same- 
manner as if it had been brought in said 
court by original process." That the pres- 
ent action is within the operation of this act 
appears by the declaration, more fully by 
the affidavits read on the motion, and was 
expressly admitted on the argument If, 
therefore, there is nothing else affecting the 
question, the cause was properly removed 
to this court, on the application of the de- 
fendant, and, if any further steps are taken 
therein, in any form and for any purpose, 
the cause must proceed in this court. 

By the act of March 2, 1857 (14 Stat 432), 
it is enacted, that, "all acts, proclamations, 
and orders of the president of the United 
States, or acts done by his authority or ap- 
proval, after the 4th of March, A. D. 1861^ 
and before the 1st day of July, A. D. 1866, 
respecting martial law * * * or the ar- 
rest, imprisonment and trial of persons char- 
ged with participation in the late Rebellion, 

* * * or as aiders or abettors thereof, 

* * « and all proceedings and acts done 
or had by courts martial, * « * or ar- 
rests and imprisonments made in the prem- 
ises by any person by the authority of the 
orders or proclamations of the president, 
made as aforesaid, or in aid thereof, are 
hereby approved, in all respects, legalized 
and made valid. * * * And no civil court 
of the United States, or of any state, or of 
the District of Columbia, or of any district 
or territory of the United States, shall have 
or take jurisdiction of, or ui any manner 
reverse, any of the proceedings had or acts 
done as aforesaid, nor shall any person be 
held to answer in any of said courts for any 
act done, or omitted to be done, in pursu- 
ance, or in aid, of any of said proclamations 
or orders, or by authority, or with the ap- 
proval, of the president, within the period 
aforesaid, and respecting any of the matters 
aforesaid." 

In support of the present motion, it is ar- 
gued, that this last named act of congress, 
if it has operation according to its terms, has 
destroyed the plaintiffs cause of action, de- 
feated his remedy, and taken from this 
court all jurisdiction to entertain the suit 
for any purpose; that, such jurisdiction hav- 
ing been withdrawn from this court, the 
plaintiff cannot be permitted here to raise 
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any question touching tlie validity of the 
act of congress, or covering any ground up- 
on which he claims a right to recover, not- 
withstanding the act; that the state court 
has jurisdiction of such a cause of action, 
and congress cannot impair that jurisdiction; 
tliat, in the state court, the plaintiff can be 
heard, not only on the question of the valid- 
ity of an act of congress which purpoits to 
forbid the state court from holding the de- 
fendant to answer, but on the effect of the 
act in attempting a retrospective affirmance 
of the validity of the defendant's acts' to- 
ward the plaintiff, and also on any other 
question upon which, in the state court, the 
plaintiff's right to recover may seem to de- 
pend; that, as the circuit court derives its 
jurisdiction from acts of 'congress, so a 
jurisdiction once conferred may be with- 
drawn, and, by the act last cited, all juris- 
diction of the subject-matter of this suit was 
withdrawn, and the only tribunal which can 
lawfully consider the questions involved 
therein is the state court from which the 
cause was removed, and that court may deny 
that congress can deprive if of jurisdiction 
to inquire into the sufficiency and legality 
of any justification under the authority of 
the president, or to hold the defendant to 
answer to the cause of action alleged in due 
form in that court; and that the cause 
should, therefore, be remanded. 

The answer to the motion and to the 
grounds upon which it is urged does not seem 
to me to be doubtful. 

(1) So far as the removal of the cause 
from the state court to the federal tribunal 
opei-ates to deprive the former of jurisdic- 
tion, the act of 1863 is not claimed to be in- 
valid. Within the scope of the jurisdiction 
which may, under the constitution of the 
United States, be conferred on the federal 
tribunals, congress may secure to parties the 
benefit of that jurisdiction, as well by au- 
thorizing removal from the state courts, if 
suit be there begun, as by authorizing the 
bringing of the suit therein originally. 

(2) The bringing of this action in the state 
court by the plaintiff confessedly made the 
precise ease in which, by the act of 1863, 
the defendant had the right of removal to 
the federal court, for the adjudication of 
whatever question might arise therein. The 
right of removal, by the act of 1863, in no 
wise depended upon the nature or form of 
the question to be raised in the possible 
progress of the litigation, nor upon the form 
or manner in which thereafter it might be 
sought to raise it. The only condition of 
the right of removal was, that a suit had 
been commenced, and for a cause of action 
within the scope of the act. 

(3) The act of 1867, as now claimed, has 
furnished a complete defence in the federal 
eoui-t, either by justifying the acts complain- 
ed of, and so destroying the cause of action, 
or by forbidding the court to inquire beyond 
the mere fact that such acts were done by 
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authority of the president, and, practically, 
in this case, in which such authority is con- 
ceded, forbidding the court to inquire at all 
into the matter. If the effect of the last 
named act is to close the door to any inquiry 
in the federal court, notwithstanding remov- 
al td that tribunal, one of two things fol- 
lows, that is to say, the act, being valid, 
must be permitted to operate, and, as a 
practical result, inquiry into the validity of 
the acts done to the defendant by authority 
of the president, during the Rebellion, is ex- 
cluded, and such authority is to be deemed 
the final test and conclusive denial of the 
plaintiff's right to complain thereof; or, if 
the act be not valid, then the act does not 
operate to prevent that inquiry in this court. 
To say that the act may operate to prevent 
inquiry, in the federal court, into any ques- 
tion which may be raised and passed upon 
in the state court, is a misconstmction of 
the statute. The act is valid, in its veiT 
terms, as forbidding any court from ques- 
tioning the validity of the acts of which 
the validity is therein affirmed, or it is not. 
Its effect in the federal court is the same 
as, and no other than, in the state court. 

(■i) It is, I think, clear, that, whatever 
questions, arising upon the declaration in 
this cause, or upon such defence as may 
be interposed thereto, are open to inquiry or 
proof any whei-e, are open to inquiry in this 
court. 

(5) The act, by its terms, treats all civil 
courts, state and federal, alike, in this mat- 
ter. If the statute is valid and binding, it 
w^ould be idle to remand the cause to a 
state court, when, according to the very 
terms of the act of 18C3, it has been duly 
removed to this tribunal, and the state court 
has been forbidden to proceed further there- 
in, and when, also, that court can lawfully 
entertain no jurisdiction to impugn the act 
or authority of the president, or acts done 
under his authority, and can, in short, no 
more proceed in the action than can this 
court. If the act be not vahd and binding, 
that objection can as well be urged in this 
court 

(6) But, what seems to me conclusive is, 
that the act of 1863, under which the action 
was removed to this court, directs this ti'i- 
bunal to proceed therein in the same man- 
ner as if the cause had been brought in this 
court by original process. The removal 
places the cause in the same position here 
as if so brought. This opemtes in this case 
as in all other cases so removed. Had the 
cause been brought here in the first in- 
stance, all legal defences would have been 
available to the defendant, whether they 
went to jurisdiction to inquire, or were in 
bar of the action on any ground. All that 
the removal has done is to change the tri- 
bunal which is to pass upon the questions 
involved. Power in congress to make such 
a change of ti-ibunal, at the instance, and 
for the protection, of a defendant, Is not 
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open to question, where, as in general, in- 
vestigation of the merits of a controversy 
is to be had in the federal court; and, if it 
<:ould be successfully insisted that the law, 
in this instance, operated to take away the 
jurisdiction of the state court, without con- 
ferring it upon the federal tribunal, and it 
w^ere thereupon claimed that it was an un- 
•constitutional interference with the jurisdic- 
tion of the state courts, I should say, that 
it is not suitable to declare an act of con- 
gress unconstitutional on such a motion as 
this. The plaintiff should be left to pursue 
the cause, meet such defence as the defend- 
ant may be advised to intei'pose, and pre- 
sent his objections based upon the supposed 
unconstitutionality of the acts of congress, 
in a foiTH in which they can be considered, 
and, if need be, reviewed, in the ordinary 
■course of judicial proceedings in the federal 
■courts. The motion must be denied. 

[This case was afterwards tried in the circuit 
■court, and under the instructions of tiie court 
the jury rendered a verdict for the defendant. 
<:ase No. S,006.] 
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X/AjMAR v. DANA. 

[18 Int. Rev. Rec. 163.] 

Circuit Court, S. D. New York. 1873. 

Palse Impbisonsient— Tisie of Rebellion — Ok- 

TJER of PkESIDEXT — MOTIVE. 

[A public ministerial officer, who, upon an 
•order emanating from the president, during tlie 
Rebellion, causes tlie arrest of one residing with- 
in the rebellious states, is not liable in an action 
for false imprisonment unless it can be shown 
that he co-operated with or induced the president 
to issue the order from motives to oppress.] * 

[This was an action brought in the state 
court by Gazzaway B. Lamar against Charles 
A. Dana for damages on account of false im- 
prisonment. The case was removed to the cir- 
<;uit court, which afterwards denied a motion 
of plaintifE to remand- Case No. 8,005. The 
case is now heard in the circuit court before a 
jury.] 

William D. Shipman, for plaintiff. 

Noah Davis, for defendant. 

SHIPMAN, District Judge (charging jury). 
This is an action of false imprisonment 
brought in the year 1868 by Mr. Lamar, then 
4ind now a resident of Georgia, against 
Charles A. Dana, then and now a resident of 
this state, but formerly assistant secretary of 
war. The imdisputed facts in the case are 
briefly as follows: Prior to December, 1864, 
Mr. Lamar was a citizen of the state of 
<jreorgia, where he continued to reside imtil 
the date of his arrest, on or about April 28, 
1SG5. Prior to December, 1S64, the inhab- 
itants of the state of Georgia were in a state 
of rebellion against the government of the 
United States, and the territory of the state 
was in the occupancy of armed rebels, and the 
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authority of the United States was there over- 
thrown. In December, 1864, the city of Sav- 
annah was taken by the United States troops. 
General Sherman commanding, and from that 
time to May, 1865, and subsequently, was oc- 
cupied by United States troops, who held the 
city by force of arms. The city was govern- 
ed during this time by martial law— first un- 
der the immediate authority of General Sher- 
man, and thereafter under the authority of 
General Grover. The previously existing com- 
mon law courts and tribunals were closed, 
and there was during this time no existing 
civil authority; but the authority of the Unit- 
ed States government was maintained by mil- 
itary rule exclusively and by constraint of 
arms. On the 15th of May, 1865, President 
Lincoln was assassinated, and President John- 
son became acting president, and, as such, the 
commander-in-chief of the armies of the Unit- 
ed States. On the 28th of April Mr. Stanton, 
the secretary of war, sent for Mr. Dana, 
the assistant secretary, and said: "I want 
you to arrest Mr, Lamar. We have reason to 
believe that he was concerned in the death of 
Mr. Lincoln. What officer have you whom 
you can send?" General Jeffei"3 was named, 
of which choice Mr. Stanton told Mr. Dana to 
make the order and to sign it by order of the 
president Mr. Dana wi'ote the order, and 
further testifies that he knew nothing of the 
reasons which induced Mr. Stanton to make 
the statement. The order directed General 
JefCers to arrest Mr. Lamar, to bring him to 
Washington and report to the commanding 
general for orders. General Jeffers proceed- 
ed to Savannah, arrested Mr. Lamar at night, 
brought him to Washmgton, where he was 
forthwith confined in the old Capitol prison 
as a prisoner, in a small room with fourteen 
other persons, and was kept closely confined 
fora period of about three months, he being then 
in a state of ill health. The circumstances of 
the imprisonment he has stated, and they are 
not denied. He was formally released on 
parole. He reported monthly to the command- 
ing general till the latter part of 1867. No 
charges, civil or military, were brought against 
him, and he was never informed of the cause 
of his arrest. General Johnston surrendered 
on April 30, 1865, and peace was formally pro- 
claimed some time in August, 1S65. For this 
arrest and imprisonment Mr. Lamar brings 
this action against Mr. Dana. By statute of 
the United States it is provided that no such 
action for such causes can be maintained, ex- 
cept brought within two years after the com- 
mission of the act. But with tliis statute you 
have nothing to do, the same not having been 
pleaded, and the case will be donsidered as 
if brought within the proper time. The case 
is properly before the court, which has legal 
jurisdiction of it in all its aspects, and can 
proceed to final judgment, subject to the re- 
vision of the court of last resort. The ques- 
tion is whether, under these facts, and others 
to which I shall call your attention, Mr. Dana 
is legally liable to damages for this arrest and 
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imprisonment. And I shall here lay out of 
the case the statutes of 1863, 1866, and 1867, 
What my opinion of the validity of those 
statutes may be is immaterial. I treat them 
as if they had not been made, and I shall 
consider the principles of law applicable to 
this ease as if they did not exist. 

This government is one of law, and nobody 
can be legally arrested except it be accord- 
ing to known and established principles of 
law of some kind. It is not claimed by any- 
one that this order was issued according to 
the principles of the common law, using that 
term in its restilcted sense, as the law under 
which civil courts ordinarily act. Military 
law proper is applicable only to the members 
of the army and navy. It was not made un- 
der that. But it is claimed that it was made 
imder and by force of martial law, which, as 
applicable to the present state of facts, is 
this: When a portion of a country has been 
in a state of successful rebellion against the 
constituted authorities, and in the course of 
the war that rebellious portion has been 
talien possession of by the armed forces of the 
regular government, and is held by force of 
arms, and the civil courts are closed, and 
there are no existing civil tribunals for the 
preservation of order, then the commanding 
general governs the country and its inhab- 
itants for the time being by martial law — 
that is, by rules and regulations proclaimed 
bj' the military authorities and enforced by 
military power. It is admitted that General 
Shei-man had proclaimed, was enforcing and 
had a right to enforce martial law over the 
citizens of Savannah, of which Mr. Lamar 
was one, and thus to punish any of the well 
known and recognized crimes committed by 
those citizens, or to restrain any line of con- 
duct not amounting to crimes or misdemean- 
ors which had been prohibited by proclama- 
tion. But it is denied that the president, as 
commander-in-chief of the armies of the Unit- 
ed States, had power of his own motion to ar- 
rest citizens of Savannah for crime, and to 
bring them to Washington and there incar- 
cerate them without the knowledge or inter- 
vention of the general in command in Savan- 
nah, and thus, for the time being, act su- 
perior to or in disregard of the local military 
authorities. It is true that the president, as 
commander-in-chief, had no authority to ar- 
rest and to hold for tiial before a court-mar- 
tial or a military tribunal, or to detain for 
an unreasonable time persons not in the mil- 
itary service residing in the so-called loyal 
states when civil courts were open, because 
where the courts were open and the civil au- 
thorities were unobstructed, and there was no 
existing rebellion, martial law did not legally 
exist. The supreme court of the United 
States substantially decided in the Milligan 
Case [4 Wall. (71 U. S.) 2], so often referred 
to, that a military order to arrest and con- 
fine in jail for an unreasonable time a citizen 
residing in a state not in rebellion would be 
an illegal order. But the question here is 



whether the commander-in-chief could at this 
time, by virtue of martial law, arrest and 
bring to Washington a citizen of Savannah, 
then living there, under martial law, because 
the president had reason to believe, and did 
believe that such citizen had been guilty of 
an act well known and recognized by all peo- 
ple to be a crime. I am here speaking of the 
facts in this case. Mr. Lamar was not ar- 
rested because he was an enemy generally — 
was not arrested because having been in a 
rebellious state and gave aid and comfort t& 
the enemy, he was regarded as a traitor; but 
he was arrested for a particular offence. 1 an- 
swer yes, under certain restrictions. The 
commander-in-chief must have good reason to 
belive that the person against whom he issued 
the order did commit a crime; must not utter 
the order for the purposes of oppression, and 
must not detain the citizens for such a time 
that his act becomes oppressive and unjus- 
tifiable. If he utters the order for the mere 
purposes of oppression, or does detain the cit- 
izen so that the detention becomes unjustifia- 
bly oppressive, he is responsible in damages. 
In general terms, the commander-in-chief 
might lawfully arrest any one in Savannah, 
the same being under martial law, who, from 
the information before him, he had reasonable 
ground to believe was then engaged in incit- 
ing further rebellion or had committed such a 
crime as the assassination of Mr. Lincoln. 
A^'^ithin the immediate theatre of insurrection 
or war the commander-in-chief and his subor- 
dinates, when the exigencies of the occasion 
make it necessary, possess this power of mar- 
tial law. This announcement of the law re- 
lates exclusively to President Johnson. But 
President Johnson is not sued here, Mr. 
Dana is sued, and the question is whether Mr. 
Dana is in any manner liable for this order. 
There is no question that the president issued 
this order, for It is admitted in the declara- 
tion. I charge you that, in my opinion, the 
president, as commander-in-chief, had the 
right to give the order, if he had reason to 
believe that a crime had been committed by 
Mr. Lamar, and that the order, upon its face, 
was a valid and legal order. If Mr. John- 
son issued It from motives of oppression he 
is liable, but upon the face of the order it was 
a valid and legal document; and Mr. Dana, 
being a public ministerial ofllcer, acting mere- 
ly as a clei'k of the commander in signing the 
order by authority of the president, did not 
make himself liable, tmless he conspired with, 
co-operated with, or induced the president to 
issue it from motives to oppress. Had the 
president told Sir. Dana to issiie an order 
arresting one of you living in New York Mi: 
Dana might have been liable, because, on its 
face, that would have been an illegal order. 
AVhen the president told Mr. Dana to issue 
an order under martial law arresting a Savan- 
nah citizen for a crime Mr. Dana is not lia- 
ble, because, on its face, the president had a 
right to issue such an order. So if ilr. John- 
son wilfully kept Mr. Lamar in confinement 
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unjustifiably, and did not release him wlien it 
was reasonable that he should be released, he 
is liable. If Mr, Dana by his own act wilfully 
kept Mr. Lamar in confinement for an un- 
justifiable time, then he would be liable. 
But if Mr. Dana, being a subordinate minis- 
terial officer, knew nothing of the length of 
confinement and did not co-operate with and 
induce President Johnson to keep him, then 
Mr. Dana is not liable for the undue confine- 
ment 

Two questions of fact arise: First. Was 
this order issued without cause and for motive 
to oppress 3Mr. Lamar, and did Mr. Dana 
knowingly co-operate with President Johnson 
to issue such an oppressive order? Second. 
Did Mr. Dana knowingly and wilfully assist 
in the detention of Mr. Lamar unreasonably 
after his aiTival at Washington? As there is 
no evidence on the subject except that of 
Mr. Dana himself, who testifies in the nega- 
tive upon both of these points, it will be 
your duty to render a verdict for the defend- 
ant These are important and vital ques- 
tions, and -they are placed in such form and 
statement that they can be reviewed, and, if 
wrong, rectified by the court of last resort in 
this country. 

A Juror— Would it be proper to ask if the or- 
der was direct from the president to Mr. 
Dana or from Mr. Stanton to Mr. Dana? 

THE COURT— That is immaterial in this 
case, because it is averred in the declaration 
that the order was issued by order of the 
president. If it had. not been so averred I 
should have charged you to find, as a matter 
of fact, whether in fact it was issued by or- 
der of the president, and then it would have 
been very proper for you to have considered 
the question you have inquired about 

The jury soon after retired. After the lapse 
of an hour the judge sent for them, and when 
they had taken their seats the court eaid 
they must have mistaken the direction that 
had been given them. He read again from 
his charge, and stated that, under the view 
of the court, it was their duty to find a ver- 
dict for the defendant. The responsibility 
rested on the court which directed them to 
do so. 

A Juror— I desire to know if the jurors are 
nonentities in this matter? 

THE JUDGE— You are directed by the court 
to find a verdict for the defendant If that is 
wrong it will be reviewed by the supreme 
court of the United States, if your conscience 
Is aggrieved, I will take care of it. 

Juror (inquiringly)— Will you take care of 
my conscience? (Laughter), 

THE JUDGE— Yes. (Slore laughter). 

Under the direction of THE COURT the jury 
rendered a verdict for the defendant. It is 
understood that nine of them stood in favor 
of the defendant and three for the plaintifC. 
14FED.CAS.— 62 
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LAMAR V. The PENBLOPB.i 

District Court E. D. South Carolina. Sept 25, 
1858. 

Salvage — Disabled from Sickness — Compessa- 
Tios — Marine Ixsuuasge— Master 
Leaving Vessel. 
[1. A bark in charge of a common seaman, who 
did not understand navigation, and was sailing 
an unknown course, her master and first mate 
having died from yellow fever, with three of the 
remaining five seamen sick and the others in a 
feeble condition, with water in her hold, and part 
of her sails gone, flying signals of distress, fell in 
with a bark, whose master, turning his command 
over to the supercargo, took charge of the vessel, 
and navigated her to port, where he was compelled 
to stay in quarantine for several days. Held a 
salvage service, and $3,000 was a reasonable al- 
lowance, of which §970 should go to the master.] 

[2. A master who leaves his own vessel in 
charge of the supercargo, a competent navigator, 
to take charge of a vessel in distress, her crew be- 
ing sick vfiih. yellow fever, from which her mas- 
ter and mate died, leaving jri charge a common 
seaman, who did not understand navigation, per- 
forms a salvage service necessary to save human 
lives, which would not forfeit the insurance on 
his own vessel; and he is entitled to generous 
compensation.] 

[This was a libel in rem by C. A. L. Lamar, 
owner, and Eben T. Sears, master, of the 
bark Rawlins, against the bark Penelope, for 
salvage.] 

MAGRATH, District Judge. This is a 
claim for salvage. The service was rendered 
to a vessel, whc«e captain was dead, and 
crew disabled from the prevalence of yellow 
fever, at a time when she was in charge of 
an ordinary seaman, who had no experience 
in navigation, and had been from necessity 
forced to occupy this position. At Matanzas 
the Penelope had taken in a cargo of mo- 
lasses. There the captain and several of the 
crew had died. The command devolved upon 
the first mate. He was taken sick with tlie 
fever soon after he sailed, and died a short 
time before his vessel was boarded by the 
supercargo of the Rawlins, who came on 
board in consequence of the signal of dis- 
tress hoisted by the Penelope. There can be 
no doubt of the disabled and distressed con- 
dition of the Penelope. She had several feet 
of water in the hold; all of her officei's dis- 
abled or dying; and her crew, from sickness 
and exhaustion, imable to do their duty. 
With no one acquainted with navigation, un- 
able to take an observation, mistaking the 
iwsition in which she was lying by more 
than two hundred miles, the vessel, cargo, 
and crew were obviously in a precarious and 
helpless condition. That service which was 
rendered in such a case, and resulted in sav- 
ing the vessel and cargo, is in all respects a 
salvage service. The condition of the vessel 
at the time she received assistance, as it re- 
gards herself and other mattera, is necessary 
for our examination, because it is at the com- 
mencement of our enquiiy as to the value of 

1 [Not previously reported.] 
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the service rendered. George Skinner, one of 
the crew of the Penelope, says that there 
"was a great deal of water and molasses in 
the hold when she left ilatanzas. She had 
cot been pumped di-y when she left. That for 
two or three days, from the sickness and 
exhaustion of the crew, they had not heen 
able to pump the vessel. That lyy the mis- 
takes of David Davis the vessel was about 
two hundred and fifty miles out of her way, 
and that he had been steering wrong from 
the time the master had been sick. After the 
death of the captain, no one on board could 
navigate the vessel, and the witness would 
not have trusted his life on board with those 
remaining. David Davis says, at the time 
when the Penelope was boarded she was 
very short handed; three were sick with 
fever; one died the next day; the rest of the 
crew very weak, having just recovered from 
sickness. It would have been impossible to 
navigate the Penelope without assistance from 
the Rawlins. If the crew, says the witness, 
had been well, there would have been no 
danger in going to Queenstown with Captain 
Seai-s of the Rawlins on board. In her then 
disabled condition she could go nowhere; the 
only thing to be accomplished was to save 
the lives on board, and the cargo and vessel. 
The witness says he had been sick the first 
day after he left Matanzas, and greatly ex- 
hausted from want of rest. He could not 
sleep because he was almost the only one 
on board not sick, or suffering from the ef- 
fects of sickness. David Ward, also of the 
crew of the Penelope, says he united with 
David Davis in asking aid from the Rawlins. 
He thought the vessel in great danger. She 
was short of sails; had 21 or 22 inches of 
water in the hold. He heard Captain Wil- 
liams say that their only chance of safetj'- 
consisted in meeting some vessel. The Pene- 
lope was very short handed; had but five 
men left for duty. Charles McDonald, an- 
other of the crew of the Penelope, says that 
when boarded from the Rawlins, only four 
men were able to work. The Penelope, he 
says, was in a veiy dangerous condition, with 
the crew so disabled that with Captain Sears 
in charge of the Penelope she could not have 
been carried to Queenstown. For some days 
previous to the death of Captain Williams, 
the vessel, he says, was floating about, at the 
mercy of the wind and waves. -These wit- 
nesses, to whose evidence I have referred, 
belonged to the Penelope, and composed part 
of her crew. They have, as has been seen, 
not only testified as to the condition of the 
vessel, but they describe that condition par- 
ticularly. It is more to their description than 
to their conclusion that our attention should 
be directed. 

Although the Penelope was rescued from 
no particular peril, actually impending, and 
which, but for the presence and aid afforded 
her, would reasonably be considered as in- 
volving her loss; yet it is by no means tliat 
merely speculative danger, which is not re- 



garded as sufficient to entitle aid, when af- 
forded, to be considered salvage. The con- 
dition of the Penelope was one of absolute 
unseaworthiness. The pestilence which hung 
over her in her voyage had so diminished the 
number and enfeebled the strength of her 
crew, and this had so affected the vessel in 
consequence of the unavoidable neglect which 
it had produced, that she was unseawoithy, 
and needed aid to ensure her safety. Nor is 
it sufficient that in her condition she might 
have escaped shipwreck and reached a port 
in safety, that the sen^ice rendered her is 
to be deemed not entitled to compensation. 
If she had not received succor and yet had 
reached a port in safety, it could be con- 
sidered in no other light than a fortunate es- 
cape. A salvage service is not disregarded 
because without it the vessel may have es- 
caped; but it is rewarded because by it a ves- 
sel exposed to danger was brought safely in- 
to port. But the nature and extent of the 
danger must be understood to enable me to 
determine the compensation. It is the first 
of the circumstances which are to be con- 
sidered in estimating the value of the salvage 
service. She had water in her hold. She 
could be kept free with a competent crew, 
but she had it not With a high wind, she 
would make water freely. How far this is 
to be considered a danger, or a circumstance 
which might grow into a danger, has not 
been made plain by the evidence. Even 
when she was in the possession of the salvors, 
she was navigated with the water in her 
hold; nor was any attempt made with the 
pumps to free her from it. This, then, I 
think, although it might have become a source 
of danger, had not yet become so, when the 
salvors took possession of her. She had lost 
a part of her sails, and to a certain extent 
this was a disadvantage; but she was work- 
ed into port with the sails she had, and may 
have with them performed a much longer 
voyage. The want also of her sails was in 
itself unseaworthiness, and if not in itself 
a cause of positive danger, was negatively 
so, inasmuch as by it she did not possess 
the capacity to enable her to escape. The 
disabled and enfeebled condition of her crew, 
the absence of any person qualified to com- 
mand, either by former experience or a knowl- 
edge of navigation, was, however, the most 
.serious and important of all the disadvan- 
tages to which the Penelope was exposed. 
Unitedly, they seem to me to have reduced 
her much below the required capacity of a 
vessel to contend with the elements, and 
therefore to have made that service by which 
she was rescued of much consideration. 

Let us now turn to the salving vessel, to 
ascertain under what circumstances she af- 
forded the required aid; for the compensa- 
tion to which she is entitled is made up, 
among other things, of the risk encountered, 
or to which the vessel was exposed while 
rendering or in consequence of giving the 
necessary aid. Her condition immediately 
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subsequent to tlie time when she succored 
the Penelope shows that she was very far 
from being able to contribute to the relief 
of others without afEecting her own safety. 
It is not, as has been urged in the argument, 
that the Penelope must be chargeable with 
all expenses or liable for all the conse- 
quences which befel the Rawlins; but if 
such expenses or consequences indicate an 
actual peril undertaken or braved by those 
who were on board of the Rawlins for the 
pui-pose of aflCording aid to the Penelope, 
having signals of distress hoisted, it is a 
circumstance, very properly to be consid- 
ered in estimating the compensation. For a 
salvage service is compensated, not merely 
by a regard to the physical agencies which 
have been called into requisition, but in an 
equal degree to the moral qualities of hu- 
manity and courage which may have been 
excited and displayed. In this case a pes- 
tilence had seized the Penelope. Her cap- 
tain survived only to order the signal which 
attracted succor. The first mate had died. 
The second officer, then in charge of the 
vessel, was wholly unqualified for tlie re- 
sponsibility devolved upon him, and was 
also to some extent enfeebled. Of all the 
crew, but two, and they not able-bodied 
seamen, had escaped the fever. The Raw- 
lins could not spare any part of her crew, 
but the captain, leaving his own vessel in 
charge of Mr. Postell, the supercargo, and 
who had sufficient knowledge of navigation 
to carry the Rawlins into Savannah, took 
charge of the Penelope. That he was free 
from the danger of being attacked with the 
disease does not appear. If he was. it 
should have been proved, as, in the absence 
of proof to the contrary, I will infer that 
in going on board the Penelope he incurred 
the risk of being one of the victims of the 
disease which had proved so terrible a 
scourge to her officers and crew. That in 
fact he was liable seems established by Mr. 
Postell. And in the same manner I must 
take into consideration the inconvenience 
and detention which, in addition to the risk 
of fever, he had to encounter after he reach- 
ed the port of Gharjeston. The Penelope 
was infected; confined not only to the lim- 
its of quarantine regulations but considered 
as so well calculated to extend the disease 
that even within the quarantine limiis she 
was watched, and no communication allow- 
ed with her or from her, except what was 
made by the physicians and the keeper of 
the guard boat It was proved that for the 
Brst three days after the arrival of the 
Penelope, Captain Sears was not allowed to 
go even to the guard boat, and not until 
the eighth or ninth day was he allowed to 
visit the city. In estimating his share of 
ihe amount to be decreed for salvage it will 
be proper to bear in mind this inconvenience 
to which he was exposed. 

The only matter in the case which has oc- 
casioned with me any difficulty is that I have 



hesitated in awarding compensation to a 
master who had left his own vessel. It is 
a practice not to be encouraged, and under 
ordinary circumstances I would probably 
feel bound to omit compensation altogether 
to a captain under such circumstances. It 
Is therefore for me to state why I make in 
this ease an exception. The salvage serv- 
ice which was rendered in this case was not 
calculated merely to save property; it was 
equally needed to ensure the safety of hu- 
man life, and that consideration is enough 
to save for a salving vessel the benefit of 
her insurance, in a case of deviation which 
would be forfeited if the object of the de- 
viation had been simply to rescue property. 
If I could regard the lives of those on board 
the Penelope as exposed to no pressing dan- 
ger, I would refuse any participation in the 
salvage compensation to the captain who 
had abandoned his vessel. There must be 
a strong case presented to excuse that which 
is a gross violation of duty. I have said in 
this case that human life was at stake. If 
no tempest overtook that vessel, if she es- 
caped stranding or shipwreck, sailing as she 
was without the aid of a navigator, almost 
literally without chart or compass, for the 
evidence establishes that, although they 
were on board, they were almost useless, 
yet the condition of the crew imperatively 
required that they should be brought into 
.port And if the conjecture of Postell be 
correct, and the crew, becoming dishearten- 
ed, would attempt to abandon her, it is but 
reasonable to suppose that, enfeebled as 
they were, the effort must have cost the 
life of more than one. In addition to this, 
Mr. Postell, who was on board of the Raw- 
lins as supercargo, was acquainted with 
the rules of navigation, and felt himself 
able to take the Rawlins into port That 
the saving of the vessel and cargo involved, 
in their then condition, the saving of the 
lives of those on board; that the danger 
which threatened them was not only that of 
storm and shipwreck, but of helpless sick- 
ness at sea, and a mad attempt of all to 
abandon the ship, leading to the probable 
death of many; or the desertion by those 
who could escape of those who would have 
to remain,— all seem to me involved, not as 
the impending and imminent peril which 
hung over them, but the probable conse- 
quence of their position. Not because he 
saved property, then, but because in all 
probability he saved life, and in doing so, 
by leaving his own vessel sufficiently pro- 
vided, have I come to the conclusion of ad- 
mitting the right of the captain of the Raw- 
lins to participate in this salvage compen- 
sation. And if he is entitled to participate 
it is proper that he should be well rewarded. 
His risk was great according to the testi- 
mony of Mr. Postell. It involved the risk 
of his life. Mr. Postell, the supercargo, as 
such, is not entitled to participate. But in 
the absence of the captain of the Rawlins 
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he supplied his place, and this service would 
entitle him to share In the reward. Al- 
though not on hoard of the salved ship, he 
contributed materially to the salvage seiT"- 
iee, because by his undertaking the duties 
of the captain of the Rawlins that officer 
was enabled to go on board of the Penelope; 
and, if he had not done so, no other would 
have attempted it. 

In estimating the value in money of this 
salvage, I am prevented from awarding as 
high an amoiyit as I otherwise would, be- 
cause, so far as the service consisted in 
preserving human life, that is not rewarded 
by a money compensation. 1 W. Bob. Adm. 
329, 331- It is allowed to affect the com- 
pensation of saving property, but it is not 
regarded in itself as an act to be paid for 
in money. 1 Hagg. Adm. 84. And no one, 
at this day, will fail to acknowledge the 
wisdom of the British parliament in reject- 
ing the rule as it formerly was, and as it 
is still in the United States, and In the 
place of it provide that this most meritorious 
service should be considered and compen- 
sated as salvage. 9 & 10 Vict. c. 99, § 19 
Pritehard, Dig. 377, tit. "Salvage." Consid- 
ering it, therefore, as connected with sav- 
ing the vessel and cargo, I shall enter a de 
cree for the sum of three thousand dollars 
The distribution of this sum among the par 
ties entitled will be made in the decree 
The decree will provide that the respondent; 
by paying the said sum, with all costs, to 
the marshal, within ten days from this date, 
may be saved the sale of the vessel and 
cargo. 

The following decree of distribution was 
subsequently entered; 

The amount decreed to be paid in this 
case having been by the respondents paid 
in to the marshal, and by him, under an 
order of court, transferred to the registry, it 
is ordered, adjudged, and decreed that the 
sum in the registry, amounting to $2,970, 
be divided among the parties entitled to 
salvage in the following manner: 

To the owners of the bark Rawlins $1,000 

To Eben T. Sears 970 

To W. R. Postell 225 

To the 1st master 175 

To the six seamen, in equal shares, in 

all 520 

To the steward and cook, each $40 in all 80 
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LAMB v. BOWSER. 

[7 Biss. 315.] 1 

District Court, D. Indiana. Dec, 1876.2 

Conflict of Laws — Lex Loci Co.^tkactus — Ex- 

TRATEIllilTOHIAI. StATE LaWS. 

1. Where an application for insurance on cer- 
tain property, and a note and sum of money, that 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 lAffirmed in Case No. 8,009.] 



constituted the premium, were sent from Indiana^ 
by an agent of the company to the home office in 
Illinois, and were examined and accepted lay the 
proper officer, Jield, that the contract was made 
in Illinois and must be governed by the law of 
that state. 

2. The fact tbat the company and its agent had 
not complied with the Indiana statute does not 
inTalidate the policy. 

[Cited in Ehrman v. Teutonia Ins. Co., 1 Fed- 
475; Berry v. Knights Templars* & Masons' 
Life Indemnity Co., 46 Fed. 442.] 

3. It is not competent for the legislature of one 
state to declare that its citizens shall not be al- 
lowed to make sudh contracts as they please, 
out of the state. 

[Cited in Marine Ins. Co. v. St. Louis, I. M. & 
S. Ry. Co., 41 Fed. 653.] 

This was an action brought by [Wilmer S. 
Lamb] the assignee of the Winnesheik In- 
surance Company on a premium note. The 
answer alleged that the Winnesheik Insur- 
ance company was organized under the 
laws of Illinois; that the defendant [Barton 
Bowser] delivered to the agent of the com- 
pany, in Noble county, Indiana, where the de- 
fendant resided, an application for insurance 
on certain property in that county, and the 
said note and a certain sum of money, which 
note and money constituted the premium; 
that said agent forwarded said application, 
note and money to the company's place of 
business at Freeport, in the state of Illinois, 
and caused a policy of insurance to be deliv- 
ered to the defendant at said county of No- 
ble, all of which was done by said company 
and agent without first having complied with 
an act of the legislature of this state re- 
specting foreign eoi-porations and their agents 
doing business in this state. The reply ad- 
mitted that the application and premium note 
were delivered to the agent in Noble countj', 
and by him forwarded to the company's usual 
place of business, at Freeport, Illinois, and 
then alleged that the authority of the agent 
extended no further than the taldng of the 
application and premium notes and forward- 
ing them to the home office at Freeport, to 
be examined and acted upon by the compa- 
ny; that the application and premium note 
in this cause were examined by the proper 
officer of the company at Freeport, and by 
him there approved and accepted, and a pol- 
icy of insurance on the property described in 
the application, pi'operly made out and ex- 
ecuted, was then and there inclosed in an 
envelope, addressed to the defendant at his 
residence in said Noble county, and deposit- 
ed in the mail at Freeport, postpaid. To this 
reply the defendant demurred. 

McDonald & Butler, for plaintiff. 
Harrison, Hines & Miller, for defendant. 

GRESHAM, District Judge. The first sec- 
tion of the act relied on by the defendant 
provides that agents of foreign corporations, 
before entering on the duties of their agency 
in this state, shall deposit in the clerk's offi (^ 
of the county where they propose doing bii ~ *- 
ness, the power of attorney or other auth.,r- 
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ity by virtue of which they act as agents. 

The second section provides that said 
agents shall procure from such corporation, 
and file with the clerk of the circuit court of 
the ^county where they propose doing busi- 
ness*, before commencing the duties thereof, 
a duly authenticated order or resolution of 
the board of directors or managers of such 
^oi-poration, authorizing citizens or residents 
of this state, having a claim or demand 
against such corporation arising out of any 
transaction in this state with such agents, to 
maintain an action in respect to the same in 
any court of this state, and authorizing serv- 
ice of process in such action on such agent, 
to be valid service on such corporation. 

The third section provides that service on 
«uch agents shall have the same effect as 
service on the corporation. 

The fourth section provides that such for- 
eign corporations shall not enforce in any 
courts of this state any contracts made by 
their agents or persons assuming to act as 
their agents, before compliance by such 
agents or persons acting as such, with the 
provisions of sections one and two of this 
act. 

The fifth section provides that any persons 
who shall receive or transmit money or any- 
thing else of value to or for the use of such 
corporation, or who shall in any manner 
make or cause to be made any contract or 
transact any business for or on account of 
any such foreign corporation shall be deemed 
an agent of such corporation and subject to 
the provisions of said act The seventh section 
provides that any persons acting as agents 
of foreign corporations neglecting or refusing 
to comply with the provisions of said act as 
to agents shall be fined in any sum not less 
than fifty dollars. 

When the company accepted the applica- 
tion and premium note at Freeport, and de- 
posited the policy of insurance in the post- 
ofiice addressed to the defendant, post-paid, 
the contract was complete and the note be- 
came the binding obligation of the defendant. 
Then, and not before, the minds of the par- 
ties met Up to that time neither party was 
bound. Before that time the defendant 
might have withdrawn his application and 
demanded the -return of his note. The mail- 
ing of the policy at Freeport was a delivery 
to the defendant. The instant that delivery 
was thus made the risk of the company as 
insurer commenced. Hyde v. Goodnow, 3 
Comst [3 N. Y.] 266. 

The Winnesheik Insurance Company, being 
a foreign corporation, could act in this state 
only by agents, and agents of such corpo- 
rations being expressly prohibited by the 
statute from making any contracts, or trans- 
acting any ordinary business in this state ex- 
cept as therein provided, it would seem that 
the company, as well as the agent, acted in 
violation of law in establishing the agency 
in Noble county, and in taking and forward- 
ing the application and premium note. Union 



Cent Life Ins. Co. v. Thomas, 46 Ind. 44; 
Etna Ins. Co. v. Harvey, 11 Wis. 394. 

And for thus violating the law of the state 
the agent might have been prosecuted and 
punished. But it does not follow that, be- 
cause the company and its agents thus vio- 
lated the law of Indiana, the contract entered 
into in Illinois was illegal and void. The 
case stands just as if the defendant had pro- 
cured his insurance on personal application 
to the company at Freeport. But the defend- 
ant insists that even if this is to be regarded 
as an Illinois contract it was entered into in 
violation pf the Indiana statute, and can not 
therefore be enforced in this state. In an- 
swer to this it might be sufficient to say that 
it is not competent for the legislature of In- 
diana to declare that the citizens of this state 
shall not be allowed to make such contracts 
as they please out of the state for the insur- 
ance of their property, whether it be within 
or without the state. It by no means fol- 
lows that, because corporations have no ex- 
istence beyond the boundaries of the sov- 
ereignty or state which creates them, and In- 
diana has said that foreign corporations shall 
be admitted to do business in this state only 
on certain terms, which were not complied 
with by the Winnesheik Insurance Company, 
the contract in this case, made in Illinois, is 
void. 

Clearly it was not the intent of the legis- 
lature to apply this statute to contracts en- 
tered into with corporations out of the state. 
The title of the act reads: "An act respecting 
foreign corporations and their agents in this 
state." In the first section, in speaking of 
what shall be required of agents, we find this 
language: "Before entering upon the duties 
of their agency in this state." The second 
section provides that the appointment or pow- 
er of attorney of such agents shall authorize 
the citizens or residents of this state having 
a claim or demand on such corporation aris- 
ing out of any transaction in this state with 
such agents to sue, etc. 

Section 4 provides that "such foreign cor- 
porations shall not enforce in the courts of 
this state any cqntracts made by their agents 
before a compliance made by such agents 
with the provisions of sections one and two 
of this act" 

It is further insisted by the defendant that 
no country or state is bound to enforce con- 
tracts which are contrary to the policy of^ its 
own laws, and that even if the contract was 
finally consummated in Illinois, it was not 
until the statute of Indiana had been vio- 
lated, and that what was done in Illinois 
was in evasion if not in violation of the stat- 
ute. This contract was valid in Illinois 
where it was made. The rule is that a con- 
tract which is good where made is good ev- 
erywhere, and a contract which is void by 
the law of the place where it is made, or of 
the place where it is to be performed, is void 
everywhere. Hyde v. Goodnow, 3 Comst [3 
N. Y.] 266. 
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As already shown, the defendant's contract 
with the company was not in violation of the 
statute. Its enforcement here would con- 
travene no declared policy of the state, and 
certainly it was not immoral in itself. The 
law of comity, which has always been rec- 
ognized to the fullest extent among the states 
of our Union, makes it the duty of courts to 
enforce such contracts. There is nothing in 
the legislation of Indiana indicating that tliis 
law of comity is not to have full sway in the 
courts of this state. By that law a corpora- 
tion created by one sovereign or state is per- 
mitted to make contracts in another and to 
sue in its courts. Indiana has said, as she 
had a right to say, that before foreign corpo- 
rations shall he allowed to cany on business 
in this state, by their agents, they shall sub- 
mit to certain conditions, and that failure to 
submit shall make void all contracts of their 
agents made in this state. Further than this, 
the legislature has not undertaken to go. 

The case of Reynolds v. Geaxy, 2G Conn. 
179, which seemed to be chiefly relied on by 
the defendant's counsel in support of this 
branch of their argument, was an action 
brought on a note given by the defendant 
to the plaintiff for spirituous liquors sold by 
the plaintiff to the defendant. The note was 
given in the city of New York, and the sale 
was made there with knowledge on the part 
of the plaintiff that the liquors were to be 
sold Ifj defendant in Connecticut, contrary to 
the laws of that state, and with intent on 
the part of the plaintiff to enable the defend- 
ant to violate the laws. 

The statute which was thus violated de- 
clared that "no action of any kind shall be 
maintained in any court of this state, for 
spirituous and intoxicating liquors sold in 
any other state or countiy contrary to the 
laws of said state or country, or with intent 
to enable any person to violate any provi- 
sions of this act." 

The court held that mere knowledge of the 
plaintiff that the liquors were bought for sale 
in Connecticut would not have made the note 
void, but that the intent on the part of the 
plaintiff that, with his assistance, the de- 
fendant should violate the statutes, made the 
plaintiff particeps criminis. 

I am not able to see that this case affords 
the defendant any support. The sale of spir- 
ituous liquors in New York with intent on 
the part of the seller to enable the purchaser 
to violate the law brought the contract with- 
in the letter of the act. It is not necessary 
to enlarge upon the character of this Con- 
necticut statute as a police regulation for the 
protection of the public health and morals. 
The distinction In that respect between it 
and the kind of legislation relied on by the 
defense is obvious. Demurrer overruled. 

This case was argued before Judge Drum- 
mond on appeal, and after careful examination 
of the questions, the rulings of the district judge 
were affirmed. See Lamb v. Bowser [Case No. 
8,009]. 
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[7 Biss. 372; 1 9 Chi, Leg. News, 300; 3 Law 
& Eq. Rep. 736; 6 Ins. Law J. 375.], 

Circuit Court, D. Indiana. Feb., 1877.2 

FOREIGX CoiiPOEATIOSS — NoS-COMPLTAXCE BT 

Agent with Statute of State — Cos- 
tract — When Valid. 

1. Where an agent of a foreign insurance com- 
pany, not authorized to make contracts for the 
company, but only to receive money, or proposals, 
or premium notes, and forward them to the_ com- 
pany for its action, receives from a person in In- 
diana a proposal for insurance and a premium 
note, and forwards the same to the company in 
Illinois, the fact that the agent has failed to com- 
ply with the requirements of the statute of In- 
diana regarding foreis?n insurance companies do- 
ing business in that state, constitutes no defense 
to a suit brought upon such note. 

[Cited in Ehrman v. Teutonia Ins. Co., 1 Fed. 
475; Berry v. Knights Templars' & Masons* 
Life Indemnity Co., 46 Fed. 442.] 

2. This is not a contract made by the agent of 
a foreign corporation, within the meaning of the 
statute declaring that foreign corporations shall 
not enforce, in any of the courts of the state, con- 
tracts made by their agents before a compliance 
with the provisions of the statute, but the contract 
was made with the company itself, the agent be- 
ing simply a conduit. 

[Cited in Beneo v. Yesler (Or.) 7 Pac. 331.] 

3. A policy of insurance issued upon the receipt 
of such proposal and premium note, to the maker 
of the note, would be valid, and could be enforced 
against the company. 

[Appeal from the district court of the United 
States for the disti'ict of Indiana.] 

This was a suit brought in the district court 
by [Wilmer S. Lamb] the assignee of the Win- 
nesheik Insurance Company against Barton 
Bowser, on a premium note given on a policy 
of insurance. The insurance company was a 
corporation created and doing business under 
the laws of the state of Illinois. The note, 
the subject of the suit, was executed in 1863, 
by the defendant below, who at that time 
lived in Noble county, in this state. The note 
was made payable to the Winnesheik Insur- 
ance Company. At that time, in Noble coun- 
ty, there was an agent of the company who 
received from the defendant below the note 
and a proposition for insurance, which he for- 
warded to the insurance company, at Free- 
port, Ills. The note and proposition were re- 
ceived by the company at their place of busi- 
ness in Preeport, and were accepted by the 
authorized officers of the company, and the 
policy was issued to the defendant below, in- 
suring property in this state. It was for- 
warded by the company to the defendant by 
mail. The agent was not authorized to make 
contracts for the company, but only to receive 
money, or proposals, or premium notes, and 
forward them to the company for its action. 
This was all done without the agent having 
complied with the law of this state, which 
operated on the agents of foreign insurance 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirming Case No. 8,008.] 
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companies, or rather, of foreign corporations, 
wbicli it was insisted liad been decided by tbe 
supreme court of this state to include foreign 
insurance companies. The district court de- 
cided in favor of the plaintifE [Case No. 8,008], 
whereupon defendant appealed to this court. 

McDonald & Butler, for plaintiff. 

Harrison, Hines & Miller, for defendant. 

DRUMSIOND, Circuit Judge. It is conced- 
ed that the questions involved in tliis case 
turn upon the construction of an act of the 
legislatui-e of this state, of June 17th, 1852, 
entitled: "An act respecting foreign cox-pora- 
tions and their agents in this state." This be- 
ing a suit on a premium note, the question is, 
whether the note is invalid under the law of 
this state. This statute declares that the 
agents of corporations, not organized or in- 
corporated under the law of this state, be- 
fore they enter upon the duties of their agen- 
cy, are to do certain acts recited in the statute; 
they must file their authority or commission 
to act as agents, and perform various other 
prerequisites. The object of the statute seemd 
to have been to protect the citizens of this 
state, ui enteruig into contracts with insurance 
companies created by other states, through 
their agents. And it provides that process 
might be served upon the agents which should 
be good against the insurance companies. 

The fourth section of the law declares th.at 
these foreign corporations shall not enforce in 
any of the courts of this state, any contracts 
made by their agents, or persons assuming to 
act as their agents, before a compliance by 
the agents with the provisions of the statute. 

The fifth section declares what shall consti- 
tute an agent. Any person directly or indi- 
rectly receiving or transmitting money, or 
other valuable thing to, or on account of, such 
corporation, or who shaU in any manner make 
or cause to be made any contract, or transact 
any business for, or on account of, any such 
corporation, shall be deemed an agent, subject 
to the provisions of the act. 

The seventh or last section imposes a penalty 
upon an agent acting for foreign corporations, 
who neglects or refuses to comply with the 
provisions of the act. 

It is substantially conceded that the agent 
in this case violated the provisions of the law, 
and subjected himself to its penalties, and this 
being so, were the policy and the note which 
were executed in this case invalid and inoper- 
ative? It is said jio action could, in such 
case, be brought upon the policy, if there had 
been a loss under it, and no action could be 
brought upon a note which might be given as 
a premium upon the policy. 

"We have to start with a distinct declaration 
in the act, that there are certain contracts not 
enforceable in the courts of the state, in con- 
nection with the subject-matter of the statute, 
viz: Those contracts which are made by the 
agent of such foreign corporation. 

Does it follow as a necessary conse- 
quence, that because the statute has declared 
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that an agent cannot do certain things except 
upon complying with the prerequisites named 
in the statute, that all the contracts are in- 
valid ? We have considered the question in this 
court in relation to these contracts in the case 
of Lamb v. Lamb [Case No. 8,018]. The dista.-ict 
court of this district decided that a policy of 
insurance made by an agent, and a note in 
violation of the law of the state in relation to 
these corporations, were invalid, or rather, to 
speak more correcHy, the note which was the 
subject of suit there, and not the policy, was 
held by the district court to be invalid, and 
that judgment was affirmed by this court. 
In doing so we followed the decisions of the 
supreme court of this state, and in a construc- 
tion of a statute of this state, wherever we 
can ascertain that a point has been decided 
under the statute by that court, it is our duty 
to follow that decision. Has the point m this 
case been decided by the supreme court of 
this state? Now, we concede that if a note 
is made in this state by an agent of a foreign 
coi-poration, and the pohcy issued here, the 
agent, in other words, making the contract for 
the corporation with the insured, we have to 
declare whenever a suit is brought upon a 
premium note on such policy, under the fourth 
section of this statute, that it is invalid be- 
cause it is within the terms of that section. 

We will examme some of the decisions in 
this state, bearing on the question. The first 
case is Rising Sun Ins. Co. v. Slaughter, 20 
Ind. 520. That case did not decide upon the 
validity or invalidity of a contract of insur- 
ance directiy, but only indirectly. It was a 
case upon a policy of msurance, which de- 
clared that it was to be invalid unless any 
subsequent insurance was indorsed upon the 
policy] other insurance was taken out in tnis 
state with the agent of a foreign uisurance 
company, and in answer to a suit upon the 
first policy, the underwriter said that it had 
been rendered invalid in consequence of tak- 
ing out other insurance which had not been 
indorsed on the policy, and the reply was, that 
that did not render the policy void, because 
imder the laws of Indiana, the second policy 
was of no effect, being made with the agent 
of a foreign insurance company, contrary to 
the laws of the state. And the court so held. 
It is not necessary for me to give an opinion, 
whether or not this decision is correct. It 
was not a suit directly on the second policy, 
and all that is decided in this case is, that a 
policy thus made in Indiana, by the agent of 
a foreign insurance company, is invalid. 

The next case to which it is necessary to 
refer is New England Fire & ilarine Ins. Co. 
V. Robinson, 25 Ind. 536, This was a case 
where there was a proposition forwarded to 
the president of a foreign insurance company, 
who, by letter to the agent, accepted the risk 
to the amount of $1,000.00, and a parol con- 
tract was thereupon made with the agent for 
the insurance for one year. There was a 
policy following this conti-act of insurance, 
which the court says was made by the agent. 
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The court held that the policy, as such, was 
not a valid policy, but that the contract of 
insurance was a valid contract, and bound the 
company, and in the decision which the court 
gave upon the'subject, it said: "It is urged 
in argument that tlie complaint is bad for not 
showing a compliance, by the local agent of 
the company, with the requirements of the 
act respecting foreign corporations. It is con- 
tended that under this law all contracts of 
foreign corporations are void, and that the 
exception to the rule is where they comply 
with its provisions, and that the complaint 
must therefore show such compliance. We 
do not so regard the statute." And the court 
decided that the contract, as a contract of in- 
surance, was a valid contract, because the 
object of the statute was to pi-otect the citi- 
zens of this state. The non-compliance of the 
agent with certain requirements of the act, 
did not prevent it from operating against the 
insurance company. 

It will be seen that some of the principles 
decided in this last case are not precisely in 
accordance with the case reported in 20 Ind. 

The next ease to which it is necessary to 
refer is that of Union Cent. Life Ins. Co. v. 
Thomas, 46 Ind. 44. In that case the court 
decided that the prohibition against foreign 
insurance companies doing business in this 
state without compliance with the statute, 
extended to the company as well as to the 
agent of the company. This, it is to be ob- 
served, was a decision under the act of 1865, 
and not under the act of 1852. The state- 
ment of facts is not very clear in the case, 
but it is fairly inferable that the contract 
which the court held inoperative, was a con- 
tract made between the insured and a for- 
eign corporation, through its agent, and, 
therefore, if the act of 1852" did operate upon 
the contract, it would be within the very 
terms of the fouith section of that act 

These are all the decisions in this state 
that have been referred to as having a di- 
rect bearing upon the questions involved in 
this case, and they go no further than this, 
as I understand them, that if a contract is 
made with an agent of a foreign insui-ance 
company in this state, then the note given 
for the premium and the policy of insurance, 
issued for the benefit of the insured, are 
both equally invalid; and if that were this 
case, we should have to hold the note in suit 
here invalid, but, as will have appeared 
from the facts stated, this was not a con- 
tract made with the agent of a foreign in- 
surance company. The facts contradict 
that, and expressly show that the agent of 
the foreign insurance company had nothing 
more to do with the contract than to re- 
ceive the proposal and the note, and forward 
them to the company. That being so, is it 
true that because one of the factors which 
go to make up the sum of the contract be- 
tween the foreign insurance company and 
the insured in this state, is made by the 
agent, therefore, the whole contract is void, 



although it may be but a small part of the 
sum total necessary to maljie the conti-act? 
The language of the statute which we are 
considering is, that the contract shall not be 
enforced if made by the agent of a foreign 
corporation. This contract was not thus 
made. It is not material whether we con- 
sider this as an Indiana or an Illinois con- 
tract The note was executed in Indiana, 
payable to the insurance company. It, with 
the proposal, was intended to be forwarded 
to the insurance company for its action. 
There was no contract, for the minds of the 
parties had not met until the company had 
acted upon the proposal and the note, and 
issued the policy. Then the contract was 
complete. If the defendant below, instead 
of giving the note and the proposal to the 
agent of the insurance company, had gone 
himself to Freeport, there certainly could 
have been no objection to the execution of 
the contract under such circumstances. If 
he had sent the note and the proposal by 
mail, and they had acted upon them, and 
forwarded the policy to him, as they did, it 
could hardly be claimed that would be an 
invalid contract If he had sent an agent 
with the note and proposal, and the agent 
had returned with the policy and given it to 
him, that certainly would not have been an 
invalid contract. Instead of doing any of 
these things, he gave the note to the agent 
of the company, who fonvarded it and the 
proposal. He did not even receive the pol- 
icy, but it was forwarded by mail, as has 
been stated, by the company, to the insured. 
Now, as I understand, thei-e was nothing in 
any law of this state at that time which 
prevented a citizen of this state from mat- 
ing a contract with a foreign insurance com- 
pany, for the insui-ance of his property in 
this state. It is not necessary to decide 
whether tliere could be any such law; there 
was not in 1863. I take it for granted, 
therefore, that the contract of insurance 
was not subject to any objection simply be- 
cause it was made between a citizen of this 
state and a corporation of Illinois, but only 
because tliere was an agent who did some- 
thing in relation to the contract— took some 
of the initial steps which went to make up 
the whole of the contract, and was acting 
for a coi-poration, I regard as having an 
impoitant bearing on the decision of the 
question involved in this case, another one, 
viz: Whether or not the policy issued was 
binding upon the company. The two are 
necessarily connected together. If the note 
was invalid, the policy ought not to be val- 
id; if the policy was valid, the note, it 
would seem, ought also to be valid. In the 
argument it was stated that it might be that 
this contract of insui-ance was a valid con- 
tract against the Illinois company, but it did 
not follow that because it might be enforced 
in the courts of Illinois, that therefore the 
note which was given as a premium for the 
policy, could be enforced in this state. 
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I can have bo doubt that in this case the 
policy was valid against the corporation. If 
we are looking to the protection of the citi- 
zens of this state, we may declare that 
when a policy of insurance has been issued 
by a foreign company, and there has ueen 
iin irregularity or technical non-compliance 
with some of the conditions of the law, on 
the part of its agent in this state, that it 
shall not, therefore, when it is called on to 
pay its policy, have the right to claim that 
it is exempt from liability because of the 
wrongful act of its agent. 

If there had not been the provision of the 
fourth section of the statute of 1852, there 
might have been great force in the argument 
which is made; but when a statute has de- 
clared what kind of contracts, with refer- 
ence to the subject-matter of the law, shall 
not be enforced, it seems to constitute a 
strong reason in favor of the conclusion, 
that conti-acts not coming within the terms 
of the law are not necessarily rendered in- 
valid. If the statute had said that all con- 
tracts made by a foreign insurance com- 
pany, in which an agent in this state had 
any part, or with which he had anything to 
do, were invalid, then, of course, the court 
would have to declare that the law must be 
complied with. The trouble, as it seems to 
me, about this defense, is that the statute 
<3oes not go far enough; we have to infer, 
because the act of the agent is invalid, and 
he subjects himself to a penalty, that there- 
fore, whatever contract is made of which 
his act forms any part, is necessarily, also, 
invalid. There can be no doubt that it is 
the natural desire of a court to hold parties 
up to their contracts, and especially con- 
tracts of this kind, where if they are held 
inoperative, the consequences may be so 
serious. It is competent for the state to 
legislate to the extent it chooses, as the law 
now stands— whether it will always be so I 
am not prepared to say— for the exclusion of 
foreign corporations from its territory; it 
may declare that there shall be no agent in 
the state permitted to have anything to do 
with a contract which may ultimately be 
made by a foreign corporation; it may go 
even to the destruction of all its business 
relations with citizens of this state, but it 
has not yet so done; it has only legislated 
in a particular direction; it has subjected 
agents to a penalty, but it has only said 
that contracts made by them shall not be 
enforced in the couri:s of this state. "We 
have followed the decisions of the courts of 
this state. If we had found any case 
which had come up to this, then we should 
have followed it; there not being any such 
case, we think we are at liberty to follow 
our own ideas of right and of the law. 

It is not necessary to refer to the numer- 
ous cases from other states which were cit- 
ed in the argument. I have not found that 
any state has gone further than the supreme 
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court of Indiana in its construction of the 
law excluding corporations from its limits. 
But I will refer to one which was mentioned 
as being conclusive on this case. Reynolds 
V. Geary, 26 Conn. 179. 

That was a case where a citizen of Con- 
necticut, had made a purchase of liquors in 
the state of New York, and had brought 
them to the state of Connecticut; the pur- 
chaser had given a note in New York for the 
amount of the liquors, and that note was 
sued on in the courts of the state of Con- 
necticut The plaintiff knew that the liq- 
uors were to be brought to Connecticut, in 
violation of the law of that state, and sold 
them with that intent. The statute was to 
this effect: "And no action of any kind shall 
be maintained in any court of this state for 
spirituous or intoxicating liquors or mixed 
liquors, of which part is spirituous or intoxi- 
cating, sold in any other state or country, 
contrax*y to the law of said state or country, 
or with intent to enable any pei-son to vio- 
late any provisions of this act" The case 
was not within the former clause of the sec- 
tion, viz: It was not sold conti*ary to the 
law of the state of New York; it was ad- 
mitted that the contract was valid under the 
law of the state of New York, but it came 
under the last clause of the section; it was 
done with intent to enable a person to vio- 
late the provisions of the statute of Connecti- 
cut, and therefore, the court held that the 
contract could not be enforced in the courts 
of that state. It is to be observed that 
there was a very nice point in that case, and 
it was only on the ground that the state of 
Connecticut had a right to legislate in rela- 
tion to spirituous liquors and the use of 
them as tending to injure the public morals 
of the state, that the contract was declared 
to be invalid, because, unless it came with- 
in that principle, the state of Connecticut 
had no right to legislate upon the subject, 
because it would be an interference with the 
commercial power of the nation. 

It cannot be pretended, I think, that the 
state of Indiana can declare that one of its 
citizens cannot go to Cincinnati and buy a 
cargo of corn to bring into the state, al- 
though it may be true, and it has been de- 
cided that it can declare that a citizen of 
the state cannot go to Cincinnati and make 
a contract for spirituous liquors, and bring 
then^ into the state to be used in the state, 
but the reason why the legislature has a 
right to declare that liquor shall not be 
brought into the state to be used here, is 
because it tends to injture the public morals. 
This case in Connecticut was, therefore, a 
contract where the legislature of the state 
was explicit, and put its prohibition in lan- 
guage that could not be mistaken, against 
its enforcement. I think that case does not, 
in any respect, interfere with the principles 
on which we decide this case. As I said be- 
fore, the statute of this state might have 
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gone further than it did. It has only gone 
so far as to declare that cei'tain contracts 
shall not be enforced. The judgment of the 
disti'ict court is therefore affirmed. 

For the opinion of the district court in this 
case, see [Case No. 8,008]. 
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LAMB V. BRIAND. 
[See Case No. 8,010.] 

Case N^o. 8,010. 

LAMB V. BRIARD. 

[Abb. Adm. 367; i 14 Betts, D. 0. MS. 34.] 

District Court, S. D. New York. Dec, 1848, 

Seamen's Wages — Discharge in Foreign Port 
— CoNSEST OP Seaman — Consul's Certificate. 

The certificate of a consul of the United States 

in a foreign port, imder the act of July, 1840 [5 

Stat. 394], that the discharge of a seaman was 

granted upon the seaman's consent, is conclusive 

upon that fact, unless it is shown that the conduct 

of the consul was corrupt or fraudulent. 

[Cited in Callon v. Williams, Case No. 2,324: 

Coffin V. Weld, Id. 2,953; The Paul Revere, 

10 Fed. 158.] 

This was a libel in personam, filed by 
James Lamb against William A. Briar d, mas- 
ter of the ship Far A^''est to recover wages. 
The libel stated that the respondent shipped 
the libellant, as steward, on board the Far 
West, in February, 1848, at New Orleans, 
for a voj^age to Europe and thence back to 
some port in the United States, at $20 per 
month; that shipping articles were signed; 
that libellant entered upon the service of the 
ship, February 10, 1848, about which time 
she sailed for Europe; that on the arrival 
of the vessel at Havre, the mate sent the libel- 
lant on shore to prison, and on his release 
from prison the master, having hii-ed a new 
steward, refused to pennit him to return to 
his duty on board ship; that libellant applied 
to the American consul for redress, and being 
informed by the consul that the master was 
verj' vindictive against him, he quitted the 
ship, which soon after sailed, leaving him at 
Havre, where he was detained, at his own ex- 
pense, three weeks. The libel claimed to re- 
cover wages for the entire voyage, and the 
expenses incurred by him at Havre, amount- 
ing in all to §51.35. The answer stated that 
on the outward voyage, and while the ship 
was in port at Havre, the libellant was dis- 
obedient, interfex'ing at the last in a turbu- 
lent manner to prevent the discipline of the 
ship from being carried on; that he was, on 
account of this conduct, put in prison; that 
the respondent immediately thereupon laid 
the case before the American consul, who 

1 [Reported by Abbott Brothers.] 



took the case wholly into his hands, caused 
the libellant and other disobedient members 
of the crew to be brought before him, and 
reprimanded them and ordered them to re- 
turn to their duty; that they aU did return, 
except the libellant, who requested his dis- 
charge; that the respondent consented to his 
being discharged, and that the consul certi- 
fied the libellant's discharge on the shipping 
articles, paid him his wages, computed at 
?20.86, and took his receipt for that sum in 
full. The shipping articles, the receipt given 
by the libellant, and the certificate of dis- 
charge, were produced and duly proved upon 
the hearing. 

Alanson Nash, for libellant 

F. S. Stalknecht, for respondent 

I. The consul had full power to discharge 
libellant in Havre. The act of 1840 (chapter 
48, §§ 5, 6,) gives discretionary power to con- 
suls to discharge a mariner at a foreign port, 
upon the application of master and mariner. 

H. All the requirements of the act were 
complied with by the consul. The consul, 
Jones, and the second mate testify that libel- 
lant requested to be discharged. It is also 
admitted that respondent subsequently united 
in the request, assigning as reasons therefor 
that Lamb was incompetent, insolent, and 
disobedient. The proper entry was also made 
upon the list of the crew and the shipping 
articles. 

HI. The discharge was, therefore, prima 
facie right and proper. But it will be sought 
to set it aside on the ground that Lamb was 
coerced to ask for his discharge by being 
imprisoned, and by a threat to bring h.m 
home in Irons. Doubtless he was induced by 
these considerations to wish to leave the 
ship; but if the imprisonment was proper, 
and caused by his disobedient and mutinous 
conduct, and his discharge was necessary to 
pieserve the discipline and safety of the ship, 
this court will uphold it "Discharges given 
with due deliberation and full explauation of 
circumstances, should not be set aside on 
light grounds." Thorne v. White [Case No. 
33,989], Final discharges and compromises, 
on due consideration, should he upheld. Per 
Peters, J., in Harden v. Gordon [Id. 6,047]. 
The cases all concede that the right to im- 
prison exists though there must be sufficient 
cause. Abb. Shipp. 179. In U. S. v. Buggies 
[Case No. 16,205], it was decided that in case 
of mutiny the right to imprison exists. 

IV, A review of the facts in this case shows 
that the imprisonment of the libellant was 
not only justifiable, but necessary, 

V. As to the libellant's claim for his ex- 
penses in Havre, there is no proof of the 
time he was there, or of the amount of his 
expenses. The presumption is that he ship- 
ped on board of another vessel, as he assured 
the consul he could easily obtain another ship. 

VL A distinction Is also made in the books 
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between tbe power to discharge a seaman and 
a steward. In the case of Black v. The 
Louisiana [Case No. 1,4G1]. it was decided 
that if a steward is found to be incompetent, 
the master can discharge him. It is in evi- 
dence that Lanih was not only insolent and 
disobedient, but also incompetent to discharge 
his duties as steward. 

VII, Fm'ther, the general principle of mari- 
time law is, that a seaman may forfeit his 
wages by gross offences. Lamb certainly was 
guilty of gross offences, such as constitute a 
forfeiture. 

BETTS, District Judge. The suit is ob- 
viously an experimental one, seeking to es- 
tablish a right to wages upon the testimony 
of two shipmates, against the official acts of 
the United States consul at Havre, certifying 
the discharge of the libellant to have been 
by mutual consent on his part, and on that 
of the master of the ship, and with the ap- 
proval of the consul. 

[The prosecution must have been accom- 
panied with heavy expense, as, in addition 
to tlie ordinary costs of an admiralty suit, 
a commission has been executed in Prance 
to bring in the testimony of the consul and 
his chief assistant] 2 

Previous to the act of 1840, a seaman who 
deliberately and voluntarily took his dis- 
charge from a vessel in the course of the voy- 
age, lost all claim to a continuance of wages, 
and the courts were disposed to countenance 
such discharges when it appeared that there 
were reasonable grounds for them. Harden 
V. Gordon [Case No, 6,047]; Thome v. White 
[Id. 13,989], The act of Febi-uary 28, 1803 
[2 Stat 203], however, in cases of discharge 
of seamen abroad, by mutual consent com- 
pelled the master to pay the consul at the 
port three months' wages, as an indemnity 
to the United States against the support of 
the seamen and his passage home. The act 
of July 20, 1840 (articles 5, 6, § 1) conferred 
upon the United States consuls power to dis- 
charge absolutely mariners from vessels, on 
the joint application of both the master and 
the men, without requiring payment of three 
months' wages, when, in the judgment of the 
consuls, it was expedient; or the consuls 
were authorized to impose such terms for the 
indemnity of the United States, as they might 
deem proper. 

The evidence is fuU to show that in this 
case the consul pei-sonally examined into the 
matter. He had the master with the libel- 
lant and others of the crew before him, and 
decided that the libellant might be dischar- 
ged. This was accordingly done— both his 
own consent and that of the master being 
also given, A certificate of the fact that the 
libellant was discharged by his own consent 
is entered upon the articles under the hand 
and seal of the consul, who, moreover, gives 
his testimony on deposition to tne same effect. 

2 [From 14 Betts, D. C. MS. 34.1 
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It is fui-ther proved, by the assistant of the 
consul, that the respondent paid into the 
consulate $20.86, the balance of wages due the 
libellant and that the libellant received the 
money and signed a receipt therefor, therein 
stathig, also, that he had been discharged 
at his own request, and with, his free will, 
and that the sum paid was in full of the- 
wages due him, and of all demands against 
the ship. This receipt is annexed to the com- 
mission, and is authenticated by the consular 
seal, and proved by the deposition of the 
assistant. 

This is evidence of the most satisfactory 
character, that the rights of the seaman were- 
duly cared for and protected, and it relieves- 
the court from all those doubts which not 
unfrequently hang over the propriety of dis- 
charges abroad, granted at the instance of 
mariners alone. 

Manifestly, congress had in view the im- 
portance of placing over the conduct of mas- 
ters and sailors the supervision of a public 
functionary, who should control these mat- 
tei-s in subordination to the interest of the- 
mariner and of the United States. This was 
also regarded as a sufficient check to im- 
provident discharges, without the penalty of 
three months' wages being imposed. The ac- 
tions of consuls under the provisions of the- 
statute are, therefore, if not absolutely con- 
clusive as to the facts that the discharge was 
by the consent and free will of the mariner 
and to his benefit at least of force to over- 
balance the mere assertions and opinions of 
shipmates and other bystanders, however 
numerous they may be. Indeed, it is doubt- 
ful whether evidence could be received on tlie 
part of the libellant, impeaching the validity 
of the certificate and official act of the consul, 
unless it amounted to pi'oof of fraud or plain 
dereliction of duty on his part^ 

* [The libellant examined two of his ship- 
mates, and cross-examined the witnesses call- 
ed by the respondent, to prove that he was 
coerced or terrified into a consent to his dis- 
charge, by the threats of the master and con- 
sul that if he came home in this ship it should 
be in irons. And also that the libellant was 
then a prisoner in the jail at Havre, where 
he had been arbitrarily committed by the 
first mate without color of cause. 

[The two mates and carpenter, on the con- 
trary, testified^ the libellant was imprisoned 
because of disobedience to the explicit orders- 
of the mate. The second mate swears that 
the libellant called all hands at the -time to- 
go ashore, and said, "Men do not do any 
more (on the ship), but go ashore with me."^ 
There was also proof of disrespectful and 
insubordinate language used by the libellant 
on other occasions dm-ing the voyage to the- 
captain, 
[The consul testifies that before the libel- 



3 In respect to the requisites of a valid consu- 
lar diseharfie and certificate, see The Atlantic 
[Case No. 620], decided February. 1849. 
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lant was imprisoned, repeated complaints had 
lieen made at his office by the officers of the 
ship of the insuhordinate and mutinous con- 
duet of soroe of the crew, and the libellant 
was pointed out as the instigator of it. He 
und others of the crew were several times be- 
fore the consul, and were admonished by 
him. He particularly enjoined on the libel- 
lant the necessity of amending his conduct, 
as he seemed more refractoiy than the rest, 
and manifested much violence of temper on 
one or two occasions at the consulate.] 

[The master applied for the libellant's dis- 
charge because, if received back in the ship, 
he said he should take him home, in irons, 
and the consul in presence of the libellant 
approved that determination. These are sup- 
posed to be the threats which cowed or in- 
timidated him to ask his discharge.] 

[It is imnecessary to consider whether the 
application of a sailor for a discharge under 
the apprehension that he was to be subjected 
to imprisonment and hard usage on ship 
board where innocent of any offence might 
be regarded as negativing his free consent 
to the discharge.] * For in my opinion, there 
is prima facie evidence in this case sufficient 
to justify the master in confining the libel- 
lant and bringing him home as a mutinous 
iind insubordinate seaman. And, further- 
more, in my judgment, the decision of the 
consul, rendered upon an inquiry made on 
the spot into the allegations on both sides, 
and in presence of the parties, must, in a 
fair intei-pretation of the act of congi-ess, be 
regarded as final in this particular, unless 
the conduct of the consul be shown to have 
been con-upt or fraudulent. 

The mischiefs of the old system were, that 
men were often compelled by the severe con- 
<iuet of the master, or seduced by his con- 
nivance, to abandon the vessel abroad, to the 
great injury and oppression of the seamen 
themselves, and under circumstances tending 
to deprive the United States of their after 
services; and also that seamen were often 
kept on board in violation of their shippin<' 
contracts. The act of 1840 interposed the of- 
ficial supervision of consuls in the matter, 
referring it to them to determine when a 
seaman might be released from the vessel, 
•on the mutual consent of himself and the 
master, and in what cases he might be en- 
titled to a discharge because of the violation 
of the shipping contract on the part of the 
master. 

The statute has provided no means of re- 
viewing the determination of consuls in these 
matters, either on behalf of seamen or of 
masters, and accordingly they must be con- 
sidered final, unless given under circumstan- 
ces rendering them void in toto. 

I hold, in the present case, that there is no 
foundation for the action, and that the libel 
must be dismissed with costs. 

Decree accordingly. 



4 [From 14 Betts, D. 0. MS. 34.] 
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LAMB V. BROWN, 

[12 N. B. R. 522; 1 7 Chi. Leg. News, 3G3; 1 
N. Y. Wkly. Dig. 176.] - 

District Court, D. Indiana. 1875. 

Baxkruptct — Discharge — Creditor withodt 
Notice — Debt Barreu. 

The debt of a creditor is barred by a discharge, 
although his name was not placed on the sched- 
ule, and he received no notice of the proceeding in 
bankruptcy, or of the petition for a discharge. 

[Action at law by Wilmer S. Lamb, as- 
signee of the Winnesheik Insurance Com- 
pany, against Isaac A. Brown.] 

GRESHAM, District Judge. This is an 
action of assumpsit on a premium note giv- 
en to the Winnesheik Insurance Company 
en the 8th day of October, 1862. now in 
bankruptcy. The defendant pleaded that 
on the 28th day of April, 1868, he was dis- 
charged from all debts which, by the terms 
of the bankrupt act [of 1867 (14 Stat 517)] 
were provable against his estate. To this 
plea there was a replication, that the de- 
fendant omitted from the schedules filed 
with his voluntary petition, the debt de- 
scribed in the declaration, and that neither 
the plaintiff nor the said Winnesheik In- 
surance Company had notice of the defend- 
ant's proceeding in bankruptcy, or of his 
petition for discharge. There was a general 
demurrer to the replication. It was not al- 
leged in the replication that the omission 
was willful or fraudulent, and it is not pre- 
tended that the discharge was improperly 
granted, or that the same is invalid for any 
of the causes specified in section 29 of the 
act. The simple question raised is whether 
a debt, inadvertently omitted from the 
schedule, with no fraudulent intention on 
the part of the bankrupt, remains unimpair- 
ed by the discharge, provided the creditor 
has received no notice either of the pend- 
ency of the proceedings, as required by sec- 
tion 11 of the act, or of the application of 
the bankrupt for his discharge as required 
by section 29. The discharge, with the ex- 
ception of debts created by fraud, defalca- 
tion in a public office, or arising under some 
fiduciary relation, "releases the bankrupt 
from all debts, claims, liabilities, and de- 
mands which were, or might have been 
proved against his estate." I think con- 
gress intended that a discharge granted in 
a proceeding either voluntary or involun- 
taiy, after an order of adjudication upon a 
proper petition, and after the service of the 
usual notices and publication required by 
law, shall operate as a complete extinguish- 
ment of all debts of the bankrupt provable 
against his estate, with the exceptions 
named in this act—debts of those whose 
names have been omitted from the sched- 
ules otherwise than fraudulently, and who 
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have received no notice of the pendency of 
the proceedings, or of the application for a 
discharge, as well as the demands of those 
■who have proved their claims and have re- 
ceived all the notices prescribed by the act 
and by the rules of the supreme court 
Symonds v. Barnes [59 Me. 191]; Payne v. 
Able [7 Bush. 344]; In re Archenbraun 
[Case No. 504]. The jurisdiction of the 
bankruptcy court having once attached, it 
is complete for all purposes of the act. Ju- 
risdiction to grant a discharge is not made 
dependent upon the correctness of the sched- 
ules. In fact it is known by all who have 
had experience in bankruptcy practice, that 
many schedules are incomplete, especially 
the schedules of debts. The 11th section of 
the act makes it the duty of the marshal to 
serve written or printed notices on all cred- 
itors whose names appear on the schedules, 
or whose names may be given in addition 
by the debtor; and section 4 provides, in 
involuntary cases, that if the bankrupt is 
absent, or cannot be found, the schedule 
and inventory shall be prepared by the mes- 
senger and the assignee from the best in- 
formation they can obtain. It is evident, 
therefore, that the act does not contemplate 
complete schedules in all cases, and yet it de- 
clares that the discharge shall release the 
bankrupt from all debts, etc., which were, or 
might have been proved against his estate. 
Ample provision is made by section 29, for 
defeating the granting of a discharge, and 
if the creditors fail to avail themselves of 
that right, the 34th section authorizes any 
creditor whose debt was proved or provable 
to contest the validity of a discharge on the 
gx-ound that it was fraudulentiy obtained. 
Perhaps a discharge once obtained will 
stand until annulled for fraud in a direct 
proceeding. The demurrer to the replica- 
tion is sustained. 



Case Wo. 8,01S. 

" liAMB et al. v. BURBANK et al. 

[1 Sawy. 227.]! 

Circuit Court, D. Oregon. July 19, 1870. 

Partition op Reai. Pbopbbtt — Buit in Equity 
FOB — Covenant ik Deed against Acts of 
Ghantor— Covenant for Further Assorance 
— Constructive Possession. 

1. Where the legal title is not in dispute, a suit 
for partition of real property may be maintained 
in a court of equity, although the equitable title 
to the whole premises is claimed by certain of 
the defendants and disputed by the complainants. 

2. A covenant in a deed "against the claims of 
all persons claiming by, through or under the 
grantors," only operates upon the estate in the 
granted premises which the covenantor then had. 

[Cited m Traver v. Baker, 15 Fed. 192.] 

3. Such a covenant only refers to the existing 
title or interest granted, and does not bar the 
covenantor from claiming the same premises 



1 [Reported by I/. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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against his own covenantee or grantee by an after 
acquired title, 
[Compare Traver v. Baker, 15 Fed. 192.] 

4. A covenant in a deed, that if "the grantors- 
obtain title from the United States, they will 
convey the same to the grantees by deed of gen- 
eral warranty, is a covenant for further assurance,, 
and entitles such grantees, when the contingency 
happens, to sudi conveyance of the legal title. 

5. A person seized in fee simple, has construc- 
tive possession of the premises of which he is 
seized, and will be presumed to be in the actual 
possession thereof, until the contrary appears. 

[6. Cited in Lamb v. Wakefield, Case No. 8,- 
024, to the point that the parties to the partition 
neiliier gain nor lose by it] 

[This was a bill In equity by John R. Lamb- 
and Emma Lamb, his wife, and Ida Squires, 
against A. B. Burbank, J. P. O. Lownsdale, 
Millard O. Lownsdale, Ruth A. Lownsdale, 
and Mary E. Cooper, for a partition of real 
property. Heard on demurrer.] 

W. Lair Hill and Walter W. Thayer, for 
complainants. 

David Logan and Erasmus D. Shattuck, for 
defendants. 

DEADY, Disti'ict Judge. This suit was 
commenced on May 24, 1869. On July 24, 
thereafter, the defendant, Burbank, demurred 
to the bill. After argument of the demm-relv 
the plaintiffs had leave to file an amended 
bill, which they did on February 3, 1870. 
From this amended bill it appears: 

I. That the plaintiffs are citizens of Ken- 
tucky, and that the defendants are citizens 
of Oregon; and that on May 4, 1862, one 
Daniel H. Lownsdale died intestate at Port- 
land, leaving as his only heirs-at-law, the 
plaintiffs, Emma S. Lamb, the wife of John 
R. Lamb, and Ida Squires, the children of 
Sarah Squires, deceased, and the daughter of 
said Daniel H. and the defendants, his chil- 
dren, Mary E. Cooper, J. P. O. Lownsdale, 
Millard O. Lownsdale and Ruth A. Lowns- 
dale; and that said Daniel H. died seized in 
fee simple of lot 4, in block 7, in the city of 
Portland aforesaid, and that said heirs are 
now seized of the same in fee simple as ten- 
ants in common— the said plaintiffs, Emma 
S. Lamb and Ida Squires, being so seized 
of one tenth thereof each, and the other four 
heirs of one fifth each; and that the interests 
of the plamtiffs in said lot are of the value 
of more than §1,000. 

II. That the defendant, Burbank, claims 
some equitable right in said premises, arising 
out of the facts and circumstances which fol- 
low, namely: that on March 8, 1850, the said 
Daniel H., and one Stephen Coffin and W. W. 
Chapman, were occupying in common a tract 
of land including the premises in contro- 
versy, known as the "Portland Land Claim," 
and that the title thereto was not in either 
of said occupants, but wholly and absolutely 
in the United States; and that the said Chap- 
man, being desirous to acquire the exclusive 
interest in said lot as against said Daniel H. 
and others in like situation, did, together with 
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said CofBln, and one L. B. Hastings and D. S. 
Baker, make a certain writing or deed, where- 
in the said Daniel H., Coffin and Chapman, 
and Hastings and Baker, were named gran- 
tors, and the said Chapman, Hastings and 
Baker were named grantees, and the said 
Ohapman, claiming to he the attorney-in-fact 
of said Daniel H., signed his name thereto. 

III. That said wi'iting of March 8, ISoO, 
upon its face purports to be a deed, whereby 
and for the consideration of $900 in hand paid, 
the said Chapman, Daniel H., Coffin, Hast- 
ings and Baker, "proprietors of Portland," 
among other things, undertalvc to "release, 
confirm and quitclaim unto" said Chapman, 
Hastings and Baker, lot 4 in block 7, in 
Portland, with coTCuants "to warrant and de- 
feud the said property against the claims of 
all persons claiming by, through or under the 
grantors," and, further, that if "they (the 
grantors) obtain title from the United States, 
they will convey the same to the grantees by 
deed of general warranty;" and that upon the 
back of said instrument was written the fol- 
lowing: "For value received we agree to re- 
lease to AV. W. Chapman our interest in the 
witbin lots. Given under our hands and seals 
this March 27, ISoO." (Signed and sealed 
by S. B. Hastings and D. S. Baker) ; and that 
said Burbank claims to have acquired in some 
way from said Chapman the interest so at- 
tempted to be released in said lot. 

IV. That said Daniel H., as the bill char- 
ges, had no knowledge of the making of the 
writing of March 8, aforesaid, and that the 
same was not witnessed or acknowledged, 
-and that as to said Daniel H., there was no 
considei-ation for the execution of the same, 
and that said Chapman had no power or au- 
thority to sign the name of said Daniel H. 
to said writing, or any such, or to bind him 
by any of the covenants or provisions contain- 
ed therein, and that said writing is not the 
deed of said Daniel H.; neither did he rat- 
ify or confirm the same, nor was it ever de- 
livered; but the said Chapman retained the 
possession thereof after the signing of it as 
iiforesaid, nor did any interest in or posses- 
sion of said lot pass by virtue of said writ- 
ing; but that the same is wholly fraudulent 
and void; and that afterwards said Chapman 
attempted to convey the pretended interest in 
the premises claimed to have been acquired 
by the means aforesaid to certain parties who 
conveyed the same to said Burbank, but that 
said attempted conveyances were informal 
and often without consideration, of which 
facts Burbank had notice; and that after- 
wards, on March 20, 1862, said Chapman and 
Coffin, to strengthen the color of right, at- 
tempted to be created by said writing of 
March 8, aforesaid, went before the county 
judge, Edward Hamilton, and acknowledged 
the execution of the same, and thereupon, at 
the instance of said Chapman or Burbank, 
it was recorded in the office for the record 
of deeds; and that said Hastings and Baker 
never had any interest in the Portland land 



claim, unless under some private agreement 
with Chapman, or in the execution of said 
writing, and their names were used thereto, 
simply to give color to the transaction and 
thereby assist Chapman in his attempt to 
acquire the interest of said Daniel H. in said 
lot 4. 

v. That after the making of the writing 
of March 8, aforesaid, and after the passage 
of the act of congress, approved September 
27, 1850 [9 Stat, 496], commonly called the 
donation law, said Daniel H. by a compliance 
with the provisions of said act acquired a title 
from the United States to certain lands, in- 
cluding said lot 4; and that in June, 1865, 
a patent therefor was duly issued to said 
Daniel H. and his heirs, under which the 
aforesaid heirs at law derive their title afore- 
said. 

VI. That the said Burbank has no other 
interest in the premises than that arising 
from the facts and circumstances above stat- 
ed, but he claims an interest or right under 
the same to said lot and to the possession 
thereof, which claim constitutes a cloud upon 
the title of the plaintiffs and other heirs of 
said Daniel H. to the premises, and hinders 
and obstructs a partition thereof between 
said plaintiffs and other heirs, wherefore the 
plaintiffs pray that said Burbank may, by the 
decree of this court, be barred from setting 
up or asserting any claim to said lot 4, and 
that the plaintiffs' title may be declared and 
that the premises may be partitioned between 
themselves and the other heirs aforesaid. 

Afterwards, on Feb^fuary 28, 1870, the de- 
fendant Burbank demurred to the amended 
bill, and assigned for causes of demurrer: 

1. That it appears that the plaintiffs have a 
legal title to the premises and a complete 
remedy against the defendant at law. 

"While it is true that it appears from the 
amended bill that the plaintiffs and the de- 
fendants, their co-heirs, have the legal title 
to the premises, it does not follow that as to 
the claim of iiie defendant Burbank, they 
have any remedy at law. A false or pretend- 
ed claim of title, that amounts to a cloud upon 
the true title can only be relieved against in 
equity. So far as now appears, Burbank's 
claim to this property is without right, but 
at the same time is founded upon such facts 
and circumstances, as makes it a cloud upon 
the title of the plaintiffs and hinders and 
obstructs a partition of the property between 
tbe heirs. 

2. That it appears that the title to the prem- 
ises is in dispute and the defendant holds the 
same adversely to the plaintiffs. 

Now it does not appear as in this cause of 
demurrer alleged, that the defendant Bur- 
bank holds the property adversely to tlie 
plaintiffs, or at all, but only that he claims an 
equitable right or interest therein and a right 
to the possession thereof by reason of the 
facts and circumstances above mentioned. 
Nor does it appear that the title is in dispute 
—the legal title. So far as the equitable title 
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is concerned if that is in dispute that itself 
is a good reason for bringing this suit or mak- 
ing Burbanlc a party to it Equitable titles 
belong particularly to courts of equity and 
cannot be sent to courts of law. Coxe v. 
Sinitli, 4 Johns. Ch. 27G. 
. Upon the amended bill, the legal title is in 
the heirs of Daniel H. as tenants in common. 
If the writing of Slarcb 8 was executed by 
authority of Daniel H., and bound him and 
his heirs, still the legal title is in these heirs, 
iind Burbank only has a right in equity to 
have a conveyance of such legal title. At 
the date of the writing of March 8, 1850, none 
of the parties had any interest in the land, 
except the bare possession— the legal title was 
in the United States. 

The first covenant in the wi'iting is a special 
or limited covenant of warranty, "against the 
claims of all persons claiming by, through 
or under the grantors," and only operates 
upon the estate which Daniel H. then had in 
the premises. It is well settled that such a 
covenant only refers to the existing title or 
interest granted, and does not bar the cov- 
enantor from claiming the same premises 
against his own covenantee or grantee by 
title acquired subsequent to the making of his 
own deed, 2 Washb. Eeal Prop. p. 665. 

So in this case, Daniel H. acquired the ti^ 
to this property from the United States long 
after the date of the writing which contains 
this covenant, and he or his heirs hold it 
imaffected by it The second covenant, that 
if "the grantors obtain title from the United 
States they will convey the same to the gran- 
tees by deed of general warranty," is a cov- 
enant for further assurance, and was intend- 
ed to meet the contingency which afterwards 
happened— that the United States should 
^rant the premises to Daniel H, Assuming, 
then, for the present, that it should be de- 
termined upon the final hearing of the cause 
that the writings and conveyances under 
which BurbanU claims are valid and sufficient 
for the purposes and intents expressed there- 
in, the heirs would have the title, and Bur- 
bank would be entitled in equity to a convey- 
ance of the same. But in the meantime it is 
charged in the bill that these writings are 
fraudulent, informal and void, and are only 
a cloud upon the title of the plaintiffs. The 
inquiry involves the question of whether Bur- 
"bank is entitled in equity to have a convey- 
ance of the land from the heirs of Daniel 
JJ.— whether by virtue of the second covenant 
he has an equitable estate in the premises or 
jiot. To determine this question is the proper 
province of a court of equity. 

3. It does not appear that the plaintiffs are 
in possession of the premises. Whether it is 
necessaiy that the plaintiffs should be in 
-actual possession of the premises to enable 
them to maintain this suit as against Bur- 
"l)anU, need not be considered. It appears that 
they are seized in fee simple. This gives 
them constructive possession and the right to 
the actual possession, which will be presumed 



until the contrary appears. The demm'rer is 
overruled. 

[NOTE. For a similar case brought by the 
same plaintiffs against different defendants upon 
substantially the same facts, see Lamb v. Kamm, 
Case No. 8,017. For other suits by the same 
plaintiffs against other claimants of interest in 
the "Portland Land Claim," see Oases Nos. 8,- 
024. 8.015, 8,023, For suits brought against 
these plaintiffs in the same matters, see Cases 
Nos. 4,7G9, 4,775, 4.776. For suits brQjight by 
the plaintiffs for their interest nnder Nancy 
Lownsdale, see Qases Nos. 8,021, 8,022, 8,013.] 



Case No. 8,013. 

LAMB et al. v. CARTER et al. 

[1 Sawy. 212.] 1 

Circuit Court, D. Oregon. June 28, 1870. 

Oregon Donation Act — Possessory Bights — 
Covenant to Acquire Title— Estoppel. 

1. On February 26, 1860, Daniel H. Lowns- 
dale, being the owner of an undivided interest in 
the west half of the Portland land claim, includ- 
ing block 258, in said city, commonly called the 
"Nancy Lownsdale Tract," imder the donation 
act of Septembei 27, 1850 (9 Stat 497), exe- 
cuted a bond in the penal sum of $700 conditioned 
as follows: Whereas, I have this day sold, re- 
leased and quitclaimed unto Robbins, his heirs 
and assigns, etc., all that piece or parcel of land, 
described by metes and bounds, the same being 
block 258 aforesaid; and, whereas, said Robbins 
has made his promissory note to said Lownsdale, 
or order for the balance of the purchase money, 
payable in twelve months from date: "Now, 
know ye also, that if said note shall be truly paid, 
and I, the said bounden Lownsdale, shall give 
unto said Robbins a good and sufEcient title to 
said land according to these presents, and such 
further confirmation as the title from the United 
States may vest in me, then this obligation to be 
null and void; otherwise," etc.: Held, that such 
instrument was in effect a contract of sale of 
Lownsdale's interest in the block 258, and also a 
covenant to make a good title to the whole land 
contained therein, and that the heirs of said 
Lownsdale were thereby 'estopped in equity from 
asserting any interest in said block, as such heirs. 

2. Under a decree partitioning that portion of 
the Portland land claim, called the "Nancy 
Lownsdale Tract," between her children and the 
heirs and vendees therein of Daniel H. Lowns- 
dale — three fifths to the former and two fifths to 
tlie latter in gross— the heirs of said Daniel H. 
can only claim as heirs, and not as purchasers, 
and are therefore estopped to claim any interest 
thereby in any specific portion of said two fifths 
against the agreement or covenant of their an- 
cestor, the same as he would be, if living. 

[This was a suit in equity for partition of 
certain real estate in the city of Portland, 
Or., brought by John R. Lamb and Emma, 
his wife, and Ida Squires, heirs of Nancy 
Lownsdale and D. H. Lownsdale, against T. 
J. Carter, Isaac B. Smith, and the following 
heirs, other than plaintiffs, of D. H. Lowns- 
dale, J. P. O. Lownsdale, Millard O. Lowns- 
dale (by guardian), Ruth A. Lownsdale (by 
guardian), Llary E. Cooper, Hiram Smith, 
and Hannah Smith. The case is now heard 
upon demurrer to the biU.] 

W. Lair Hill, for complainant 
Charles Gardener, for defendants. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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DEADY, District Judge. Tiiis suit was 
brought December 31, 1869, for a partition 
of block 258 in the city of Portland, and for 
an adjustment of a lien thereon for owelty, 
heretofore paid by certain of the defendants 
in a suit for partition of a tract of land in- 
cluding the premises, between the children 
of Nancy Lownsdale and the heii-s and ven- 
dees of her husband Daniel H. Lownsdale. 
The plaintiffs, John R. Lamb and Emma, 
his wife, and Ida Squires,, her sister, are 
citizens of Kentucky. The defendants are 
citizens of Oregon; and except T. J. Carter 
and Isaac B. Smith, are united in interest 
with the plaintifEs, and make no defense to 
the bill. The defendants, Carter and Smith, 
demur to the bill, and for cause of demurrer 
assign, substantially, that the plaintiffs have 
no interest in the premises. 

Prom the bill it appears that Daniel H. in 
his lifetime, and at and after September 27, 
18o0, occupied a certain tract of land upon 
which the city of Portland is partially built, 
and which includes the premises in contro- 
versy, as a settler, under the donation act 
of September 27, ISoO (9 Stat. 497); and that 
on April 15, 1854, Nancy, the wife of Danfel 
H., died intestate, leaving said Daniel H. 
and William Gillihan and Isabella Ellen 
Gillihan, her children by a former husband, 
and Millard O. and Ruth A. Lownsdale, her 
children by Daniel H., surviving her; and 
that afterwards, in pursuance of said dona- 
tion act, the west half of said tract, being 
about ninety acres, and now commonly 
known as the "Nancy Lownsdale Tract," 
and embracing the premises in controversy, 
was duly set apart by the proper officers of 
the United States land office to said Nancy; 
and that on June 6, 1865, the United States 
issued a patent purporting to grant said 
Nancy Lownsdale tract, including said block 
238, to the said Nancy and her heirs in fee 
simple. That upon the death of said Nancy, 
said Daniel H., by operation of said dona- 
tion act, became seized of an undivided one 
fifth of said tract, and 'her children afore- 
said of an undivided one fifth thereof each, 
in fee simple; and that on January 27, 18G0, 
the said Daniel H. became the owner by 
purchase of the aforesaid one fifth of Isa- 
bella Ellen Gillihan, then married to William 
Potter. 

That on February 14, 1860, said Daniel H. 
conveyed an undivided two fifths of the 
aforesaid one fifth purchased from said Isa- 
bella Ellen, to Hannah M. Smith; and that 
on Februaiy 26, 1861, he executed and de- 
livered to George O. Robbins, a bond for a 
deed to his undivided interest in said block 
258; and that on November 8, 1861, said 
Robbins sold his interest in said block, and 
duly assigned said bond to the defendant 
Smith. 

That on May 4, 1862, said Daniel H. died 
intestate, leaving the plaintiffs, Emma Lamb 
and Ida Squires, and the defendants, J. P. 
O. Lownsdale, Ruth A. Lownsdale and Mary 



E. Cooper his only heirs at law, the said 
Emma and Ida being the children of Sarah 
M, Squires, a deceased daughter of said 
Daniel H., and the others being his children. 

That on May 22 and August 12, 1865, in a 
suit brought for the partition of said Nancy 
Lownsdale tract by said William Gilliharf 
against said Isaac B. Smith and others, in- 
cluding all the parties hereto, except T. J. 
Carter, decrees for partition and payment of 
owelty were duly given by the circuit court 
of the state, and for the county of jMultno- 
mah; and that by said decree it was de- 
termined that two fifths of said tract had 
belonged to said Daniel H. in his lifetime, 
and that the other three fifths belonged to 
said William Gillihan and Millard O. and 
Ruth A. Lownsdale; and that certain por- 
tions of said tract were set apart in sev- 
eralty to said William, Millard O. and Ruth 
A., and the remainder of said tract was set 
apart in gross to the heirs or vendees of said 
D. H. L., according to their respective inter- 
ests, whatever they might be; and because 
of the inequality in quantity and value of 
such partition as between the children of 
Nancy Lownsdale and the heirs and vendees 
of Daniel H., said circuit court by its decree 
provided that the portion or parcels allotted 
to the latter should pay to the former the 
gross sum of $39,156.02 owelty, to be dis- 
tributed among said parcels, in proportion 
to their respective value, and that $1,259.61 
of said sum was assessed upon said block 
238, and made a lien thereon, which amount 
the said defendant Smith afterwards paid 
with interest. 

The effect of this partition upon the own- 
ership of the parcels allotted to the heirs or 
vendees of Daniel H. was duly considered 
by this court in Fields v. Squires [Case No. 
4,776]. It was then held that the three 
fifths interest in any particular parcel of 
which the children of Nancy were divested 
by the decree of partition, was by the same 
means vested in the heirs of Daniel H., and 
not in his previous vendees of all or any 
portion of said parcel. In other words, the 
heirs of Daniel H. gave up their two fifths 
interest in the parcels allotted to the children 
of Nancy, and received in exchange therefor 
the three fifths interest of the children in 
the remaining parcel or portion of the 
tract, and because of inequality of such par- 
tition, the owelty was given to such children, 
and made a lien upon such three fifths in- 
terest as a security for its payment. 

The vendees of Daniel H. neither gained 
nor lost by the partition. Neither did his 
heirs, unless by some covenant of their an- 
cestor, they should be estopped to claim this 
three-fifths interest in some particular par- 
cel or block which was allotted to them in 
exchange for their two fifths interest in the 
portions of the tract allotted to the children 
of Nancy. As Daniel H. only had two fifths 
interest in the Nancy tract, when he sold 
or conveyed away any specific portion of it 
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—as block 258— the purchaser tiy means of 
such sale, release, or quit claim only ac- 
quired such two fifths of such parcel. 

It also appears that the interest conveyed 
by Daniel H. to Hannah M. Smith, was on 
February 13, 18G9, purchased by the de- 
fendant J. P. O. Lownsdale, from said Han- 
nah and Hiram, her husband; and that the 
defendant Carter has become the assignee 
and grantee of the interest acquired by Isaac 

B. Smith in the east half of the premises, 
to wit, lots 1, 2, 3, and 4. 

Upon this state of facts, the plaintifEs 
claim that the defendants Smith and Garter 
as assignees of Kobbins, are entitled in equi- 
ty to the interest which Daniel H. had in 
this block at the date of the bond to ilob- 
bins, which was eight twenty-fifths, and 
that J. P. 0. Lownsdale is entitled to the in- 
terest conveyed to Hannah M, Smith, 
which was two twenty-fifths, but that the 
remaining three fifths belonged to the heirs 
of Daniel H., and was acquired by them 
after the death of their ancestor in exchange 
for their two fifth interest in other por- 
tions of the Nancy Lownsdale tract, allot- 
ted to the children of said Nancy. 

The defendants, Smith and Carter, rest 
their denial of any interest of the plaintiffs 
in the premises upon the legal efCect of the 
bond of their ancestor to Robbins, and main- 
tain that the question turns upon the proper 
construction to be given to that instrument. 

The bond is in the usual foi-m, and in the 
penal sum of $700, conditioned as follows: 
"Whereas, I have this day sold, released 
and quitclaimed unto Robbins, his heirs, as- 
signs, etc., all that piece or parcel of land 
within the corporated limits of the city of 
Portland, etc., and particularly described as 
follows— (here follows a description of the 
premises in controversy by metes and 
bounds)— together with all and singular, the 
appurtenances thereunto belonging, to their 
own use and benefit forever." 

Then follows a statement of the considera- 
tion of the sale, to the effect that $600 was 
paid in hand, and that the remaining $100 
was to be paid in twelve months, according 
to the tenor of a certain promissory note of 
said Robbins, payable to said Lownsdale or- 
der, and recited at length in the condition. 

"Now know ye also that if said note shall 
(not) be truly paid, and I, the said bcunden 
Lownsdale, shall give unto the said Ceorge 

C. Robbins a good and sufficient title t j said 
piece of land according to these presents, 
and such further confirmation as the title 
from the United States may vest in me, then 
this obligation shall be null and void, other- 
wise to remain in full force and virtue." 

On the argument, it was admitted by coun- 
sel for the plaintiff that the word "not," in 
the condition of the bond, (which I have en- 
closed in brackets) is a clerical mistake, and 
should be rejected by the court as mere sur- 
plusage. 

Stripped of its excessive verbiage and 
14FED.0AS — 63 



awkward use of technicalities, the intention 
and legal effect of this instrument are ap- 
parent. It is a contract of sale, with an 
agreement or covenant, under a penalty 
equal to the purchase money, upon the part 
of the vendor, to make title to the thing 
sold, upon the payment of the remaining 
$100 of the purchase money. The sale, re- 
lease and quitclaim of block 258 did not of 
itself give the purchaser, Robbins, any in- 
terest or right to an interest therein, beyond 
the 8-25 then owned by Daniel H. But 
if the latter, in addition to the sale, etc., 
also covenanted with Robbins or his as- 
signs, to make him or them a good and 
sulficient title to the said piece of land, 
then he and those claiming under him are 
estopped to claim anything in the premises 
to the contrary. 

That is this case: The condition of this 
bond contains in legal effect an agreement 
or covenant upon the part of Daniel H. 
with Robbins and his assigns, to make the 
latter a good and sufBeient title, not merely 
to his present interest in the premises, but 
to the said piece of land. 

Two objections were made in the argu- 
ment of counsel for plaintiffs to this con- 
struction of the condition of the bond. First, 
that the covenant therein of Daniel H. only 
bound him to make title to the premises "ac- 
cording to these presents," and that "accord- 
ing to these presents" must be construed to 
mean according to the terms of the sale, 
that i^-"sold, released and quitclaimed," 
and as only 8-25 were sold, etc., then the 
covenant for title would not extend to the 
subsequently acquired three fifths interest. 
The result of this consti'uction would give 
the words, "according to these presents," the 
effect to qualify the general covenant for 
title into a mere covenant for title to the 
interest which Daniel H. then had, be it 
more or less. 

It seems to ma that this would be to dis- 
regard the plain intention of the parties, as 
expressed in the writing, and that, too, by 
giving a strained effect to a mere formal 
phrase which was probably inserted in the 
instrument as a mere matter of form. If it 
has any significance, it can mean nothing 
more or less than "according to the tei-ms of 
this instrument." Now, what are the terms 
of the instrument? That Robbins had pur- 
chased the piece of land in question and 
paid $G00 of the purchase money, and was 
to pay $100 more, upon the payment of 
which last sum, Daniel H. was to make 
Robbins or his assigns a good and sufficient 
title to said piece of land. The second 
ground of objection is, that the covenant to 
make "such further confirmation as the title 
from the United States may vest in me," is 
inconsistent with the idea, that Daniel H. 
was then the sole owner of the property and 
intended to covenant to make title to the 
whole interest therein. I do not see the 
force of the objection. Besides, if we are 
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to indulge in conjectures upon this subject, 
it will readily occur to any one who will 
consider the circumstances, that Daniel H. 
being the owner of a two fifths undivided 
interest in a large tract of land, might sell 
a small parcel thereof by metes and bounds, 
and covenant to make a good title thereto, 
upon the reasonable expectation, that in the 
partition with his deceased wife's children he 
could and would arrange to have such small 
parcel allotted to himself in severalty'. The 
reason for inserting the covenant concerning 
the title of the United States was probably 
this: At the date of the transaction, the pat- 
ent for the land had not been issued, and it 
is likely that Daniel H. or Robbing, or both 
of them, had some impression, that when 
the patent did issue to Daniel H., as expect- 
ed, it would be prudent or necessary for the 
latter to confirm any title which he might 
have made to the premises before the issu- 
ance of the patent. 

In the disposition of other cases hereto- 
fore decided in this eouit, which involved 
the question as to the effect of this partition 
between the children of Nancy and the heirs 
and vendees of Daniel H., it was assumed, 
without particular investigation or argu- 
ment, that the children of Daniel H. took 
the three fifths interest which was allowed 
to them in sundry blocks or parcels of the 
whole tract, for instance— as in block 258 — 
as his heirs, and were therefore bound by 
his acts or covenants in relation to such 
blocks or parcels. The correctness of this 
conclusion is now questioned by counsel, 
and it is suggested, that the children of 
Daniel H. received three fifths interest in 
any of these particular blocks or parcels al- 
lotted to them, not from their father, but 
from the children of Nancy, in exchange for 
the two fifths interest which they owned 
elsewhere in the general tract and surren- 
dered to the children of Nancy. 

As the question has not now been special- 
ly argued, I will simply state the ground 
upon which it appears to me that the chil- 
dren of Daniel H. ought to be considered as 
taking this three fifths interest as his heirs, 
and leave it open for further consideration 
whenever it may arise. 

The undivided interest of the children of 
Daniel H. in the Nancy ti-act being inherited 
from him, its character in this respect was 
not changed by the partition and allotment. 
In the partition suit, these children claimed 
as the heirs of Daniel H., and whatever was 
allotted to them as his heirs, they hold or 
claim as his heirs. They acquired no new 
title by the partition, but only ascertained 
by means of the judicial proceedings in 
what portion of the general tract their par- 
ticular interest was. In contemplation of 
law, the particular tract allotted to them by 
the decree of partition was the very land 
■which they inherited from their ancestor. 
Befoi-e that time, being tenants in common, 
as Blackstone says, "they all occupy promis- 



cuously," "because none knoweth his own 
severalty." 2 Bl. Comm. 191. 

It appearing, then, that in equity, the 
plaintififs are estopped to claim any interest 
in the block in controversy, as against the 
defendants Smith and Carter, on account of 
the covenant of their ancestor to make a 
good and sufficient title to the same, their 
demurrer to the bill is sustained. 

[NOTE. For another case previously decided, 
in which the same plaintiffs upon a different state 
of facts were successful in asserting their inter- 
est as heirs of Nancy Lownsdale against other 
claimants under D. H. Lownsdale, see Lamb v. 
Starr, Cases Nos. 8,021, 8,022. For other suits, 
brought by same plaintiffs as part heirs of D. II. 
Ijownsdale and against certain other and various 
claimants, see Cases Nos. 8,012. 8,017, 8,024, 
8,015. 8,023.1 



Case I^o. 8,014. 

LAMB V. DAMRON. 

[7 N. B. R. 509; 1 5 Chi. Leg. News, 290.] 

District Court, D. Minnesota. Feb. 19, 1873. 

Bankkcptcy— Suit bt Assionee—Poivees undek 
Bankrupt Act— Suit ix Anotheii District. 

1. The bankrupt act must confer jurisdiction 
(if it exists at all) on courts other than the bank- 
ruptcy court in which proceedings are pendinji, 
for there is no other act of cougress that would 
sustain it. 

2. Although section 1 would appear broad 
enough in its declaration of jurisdiction to con- 
fer the extensive power claimed, yet when the 
third clause of section 2 is examined it would ap- 
pear tliat tlie concurrent jurisdiction in regard to 
suits touching adverse rights mentioned therein 
can be more consistently explained if it is assumed 
that section 1 intended to constitute the district 
courts of the United States as courts of bankrupt- 
cy, with jurisdiction restricted, in any proceeding, 
to the district where the adjudication of bankrupt- 
cy was ordered and the proceedings in bankruptcy 
are pending. 

3. A United States district court of a district 
other than that in which bankruptcy proceedings 
are pending has not jurisdiction under which an as- 
signee can commence an action for the recovery 
of assets, and such a suit will be dismissed for 
want of jurisdiction. 

The complaint in this action alleges that 
the plaintiff [Wilmer S. Lamb] is a citizen of 
the state of Illinois; that he is assignee in 
bankruptcy of the "Winneshiek Insurance 
Company," a corporation of the state of Illi- 
nois, which has been duly adjudged a bank- 
rupt by the district court of the United 
States, for the Northern district of Illinois; 
that the defendant [N. F. Damron] gave to 
the said corporation bis promissory note for 
a sum specified therein, and that such note 
has been due and payable and remains un- 
paid. Damages to the amount of five hun- 
dred dollars are claimed. A motion to dis- 
miss the action for want of jurisdiction is 
made. 

Davis & O'Brien, for plaintifC. 
Gilman, Clough & Wilde, for defendant. 



1 [Reprinted from 7 N. B. R. 509, by permis- 
sion.] 
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NELSON, District Judge. Express author- 
ity is given, by the fourteenth section of the 
bankrupt act [of 1867 (14 Stat. 522)], to the 
assignee in bankruptcy, to sue for debts, 
transferred to him by operation of law, as 
soon as the proper assignment is executed; 
and by section 16 he is authorized to employ 
the remedies for that purpose which the 
debtor might have had, if the adjudication 
of bankruptcy had not been made. The first 
section constitutes the several district courts 
of the United States, courts of bankruptcy, 
and enacts: "That they shall have original 
jurisdiction in their respective districts, in 
all matters and proceedings in bankruptcy; 
and they are hereby authorized to hear and 
adjudicate upon the same, according to the 
provisions of tlais act * « * Andthejuiis- 
diction hereby conferred shall extend to all 
cases and controversies arising between the 
bankrupt and any creditor or creditoi-s who 
shall claim any debt or demand under the 
bankruptcy; to the collection of the assets of 
the bankrupt; to the ascertainment and liq- 
uidation of the liens and other specific claims 
thereon; to the adjustment of the various 
priorities and confiicting interests of all par- 
ties; and to the marshaling and disposition 
of the different funds and assets so as to se- 
cure the rights of all parties and due distri- 
bution of the assets among all the creditors; 
and to all matters and things to be done un- 
der and in virtue of the bankruptcy, until the 
final distribution and settlement of the es- 
tate of the bankrupt, and the close of the pro- 
ceedings in bankruptcy," etc. This section, 
when considered in connection with sections 
14 and 16, would seem to authorize fully this 
action in a district court of the United States. 

The only question presented by the motion 
to dismiss is: Can this jurisdiction be exer- 
cised by any district court, except that where- 
in the bankruptcy proceedings are pending? 
It is admitted that the bankrupt act miist 
confer this jurisdiction, if it exists at all; for 
there is no other act of congress that would 
sustain it The third clause of the second 
section gives the circuit and district courts 
of the districts wherein the bankruptcy pro- 
ceedings are pending, concurrent jurisdiction 
to entertain "suits at law or in equity which 
may or shall be brought by the assignee in 
bankruptcy against any person claiming an 
adverse interest, or by such person against 
such assignee, touching any property or 
rights of property of said bankrupt transfer- 
able to or vested in such assignee," To en- 
tertain an action for the recovery of a debt 
of the character sued for here, is certainly 
not conferred upon this district court by this 
section, and if the suit can be maintained, it 
must be under the general jurisdiction grant- 
ed by the first section. 

The question raised is not a new one, but 
there is not entire uniformity in the decisions 
upon it So far as this district is concerned, 
the case of Markson v. Heaney [Case No. 9,- 



098], if I understand correctly the opinion ex- 
pressed by the circuit judge, settles the juris- 
dictional question in favor of the defendant 
It would be manifestly wrong for me, there- 
fore, to compel him to take a writ of error in 
order to obtain the benefit of that decision, 
in case that I did not agree to it; but the 
views expressed therein meet with my ap- 
proval. In order to give a uniform and har- 
monious interpretation to the bankrupt act, 
all the provisions contained therein must be 
considered in connection with each other, and 
the construction of any particular section de- 
termined with reference to all of the other 
sections. A fair and just exposition of the 
same can be made in no other way. Al- 
though section 1 would appear broad enough 
in its declaration of jurisdiction to confer the 
extensive power claimed, and support the 
views of the plaintifC's counsel in this case, 
yet when the third clause of section 2, is ex- 
amined, it would appear that the concurrent 
jurisdiction in regard to suits touching ad- 
verse rights, mentioned therein, can be more 
consistently explained, if it is assumed that 
section 1 intended to constitute the district 
courts of the United States as courts of bank- 
ruptcy, with jurisdiction restricted, in any 
proceeding, to the district where the adjudi- 
cation of bankruptcy was ordered and the 
proceedings in bankruptcy are pending. 

It is not reasonable, in my opinion, to sup- 
pose that the settlement of the adverse inter- 
ests named in section 2 were to be limited 
to the district where the bankruptcy pro- 
ceedings are pending, and the assignee be 
permitted to enforce all the other rights and 
interests vested in him by section 14, in any 
district court of the United States. I am 
aware that the judge of the Western district 
of Wisconsin, in a very elaborate opinion— 
Goodall V. Tuttle [Case No. 5,533]— has ar- 
rived at a different conclusion and sustained 
the jurisdiction in a case like this; but the 
weight of authority is the other way. In re 
Richardson [Id. 11,774]; Shearman v. Bing- 
ham [Id. 12,733]; Jobbins v. Montague [Id. 
7,330]; Markson v. Heaney, above cited. I 
would add that general order 16 indicates 
that the justices of the supreme court of rhe 
United States so interpreted the bankrupt 
act, viz: "In case two or more petitions shall 
be filed against the same individual in dif- 
ferent districts, the first hearing shall be 
had in the district in which the debtor has 
his domicile; ****** and the court 
which makes the first adjudication of bank- 
ruptcy shall retain jurisdiction over aU pro- 
ceedings therein until the same shall be 
closed," etc. The answer to this suggestion 
would be that the collection of assets by a 
suit is not a proceeding in bankx-uptcy. I 
cannot agree to that; for it appears to me 
to be strictly such a proceeding, and is enu- 
merated in section one. The suit will be dis- 
missed for want of jurisdiction, without 
costs. 
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Case "No. 8,015. 

LAMB et al. v. DAVENPORT et al. 

DAVENPORT et al. v. LAMB et al. 

[1 Sawy. 609.] i 

Circait Court, D. Oregon. May 20. 1871.2 

Construction of Contracts — Judicial Knowl- 
edge — Possession — Public Land — Contracts 
IN Pari Materia — Whole Instrument Con- 
sidered — Covenants — Title Vested in Trust 
— Beneficiaries — Contracts Prior to Oregon 
Donation Act — Subsequent Agreement — 
Present G-rakt — Trust Imposed by Agree- 
ment — Future Contracts. 

1. In construing a contract, courts will con- 
sider the condition of things existing at the time it 
was made, and with reference to which the con- 
tract was executed. 

2. Courts will judicially take notice of matters 
of public history, such as the general condition 
of the country, and of the titles to lands in Oregon 
prior to the passage of the act of congress of 
September 27, 1850 £9 Stat. 496], called the "Do- 
nation Act." 

[See note at end of case.] 

3. As between individual citizens, rights to 
the possession of the public lands have been recog- 
nized and protected by the courts of the territo- 
ries and new states, and of the United States, 
and acquiesced in by the government. 

4. Where several successive contracts are made 
between the same parties in respect to the same 
subject matter, and apparently in pursuance of 
the tame general purpose, they are in pari materia, 
and may be read together, and considered in the 
light of the surrounding circumstances, for the 
purpose of ascertaining the intent designed to be 
expressed by the parties in some particular cove- 
nant in one of the contracts. 

5. Where the language of the covenants in a 
contract is more comprehensive than that of the 
recitals, the intent will be ascertained from a con- 
sideration of the entire instrument. 

6. On March 10, 1852, Lownsdale, Coffin and 
Chapman were in the joint occupation of a land 
claim in Oregon, which had been laid out into 
town lots, and before that time had jointly and 
severally sold lots, or the possession of lots, 
throughout the claim to divers persons, and to 
one another, and thereupon, to enable themselves 
to notify upon and obtain patents for separate 
tracts of said claim under the donation act of Sep- 
tember 27, 1850; said L., O. and C. entered into 
an agreement to partition the land claimed be- 
tween them, and also covenanted therein with 
one another, that when they should obtain patents 
to said separate tracts, each of them would make 
good and sufficient deeds for all lots sold as afore- 
said in the part or tract so patented to him: Held, 
that said covenant, as to lots before sold by said 
parties jointly, or by any of them separately, is a 
covenant for the benefit of the vendees of said 
lots, and those claiming under them, and not of 
the covenantors themselves. 

[Cited in Hardenberg v. Ray, 33 Fed. 818.] 
[See note at end of case.] 

7. Upon the acquisition of the title from the 
United States by said Lownsdale, in pursuance 
of said covenant and act of congress, the said 
covenant to acquire the title for the benefit of the 
said several vendees of the lots before sold be- 
came executed, and tlie title thereto vested in said 
Lownsdale, but in trust for the benefit of said 
\u'ior vendees. 

[See note at end of case.] 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed in IS Wall. (85 U. S.) 307.] 



8. The said prior vendees, for whose benefit the 
said covenant was made and the title acquired 
to said lots sold, are entitled to maintain actions 
in a court of equity in their own names, to enforce 
the trust and compel a conveyance of the legal 
title. 

9. Sundry agreements relating to the land en- 
tered into by Lownsdale, Coffin and Chapman, 
and each of them, prior to the passage of said 
donation act, are valid contracts. 

[See note at end of case.] 

10. The said agreement containing said cove- 
nant to acquire the title to lots sold, for the bene- 
fit of the prior vendees of the parties to it, is not 
a "future contr-act for the sale of the land," with- 
in the meaning of the provisions of the fourth 
section of the donation act, and is not made void 
by the act; but the said agreement is valid. 

[See note at end of case.] 

11. As to existing settlements commenced be- 
fore the passage of said donation act, the said 
act is a grant in praesenti to the party entitled 
under the act, and it vested the title in fee from 
the date of its passage, subject only to be defeated 
by a failure to perform tlie conditions subsequent- 
ly prescribed in tile act. 

[Cited in Wythe v. Haskell, Case No. 18,118; 

Sanger v. Sargent, Id. 12,319.] 
[See note at end of case.] 

12. The agreement aforesaid being executed as 
between L., O. & 0., and they and each of them 
having an estate in tne land at the date thereof, 
which was partitioned and perfected by means 
of said agreement and the action of said parties 
thereunder, a trust was imposed upon the land 
obtained by each of them in favor of the purchas- 
ers, or their assigns, as to all the lots before that 
time sold therein by either or all of them as afore- 
said, which trust could be enforced in equity by 
said purchasers or their assigns, althoujjh they 
are mere volunteers from whom no consideration 
moved in the premises. Per Deady, District 
Judge. 

13. The purchasei of a town lot from a land 
claimant or settler, under the donation act, did 
not contribute in any way to the acquisition of 
the title by such settler — the mere possession of 
such purchaser, wnether actual or constructive, 
being derived from and subordiniite to that of the 
settler, and being in itself not sufficient to enable 
such purcliaser to acquire the title to said lot 
from the United States under the donation act, 
as against such settler or otherwise. Per Deady, 
District Judge. 

14. The agreement of March 10. 1852, afore- 
said, is not a "future contract for the sale of the 
land" to which the parties thereto were entitled 
under the donation act, but rather an agreement 
concerning past sales and transactions, made for 
tlie purpose of securing conveyances to be made 
of lots therein, in pursuance of sales made prior 
thereto, and is therefore not within the prohibition 
against future contracts in section 4 of said act. 
Per Deady, District Judge. 

Bill in equity [by John R. Lamb and others 
against I. A. Davenport and others,] and 
cross-bill [by Isaac A. Davenport and others 
against J. R. Lamb and others]. 

W. Lair Hill, W. W. Thayer, and E. O. 
Bronaugh, for complainants in original bill. 

W. W. Chapman and W. F. Trimble, for 
Davenport, complainant in cross-bill. 

Before SAWYER, Circuit Judge, and 
DEADY, District Judge. 

SAWYER, Circuit Judge. The complain- 
ants in the original bill are a part of t)ie 
heirs of D. H. Lownsdale, deceased. As sucl> 
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heirs they claim to be seized in a fee of un- 
divided pai-ts of lots 2, 5, 6 and 7, in block 
13, in the city of Portland; and the object 
of the bill is to obtain a partition. A larger 
tract of land, embracing the lots in question, 
■was patented by the United States to said 
D, H. Lownsdale, deceased, June 15, 1865, 
under the act of congress of September 27, 
ISaO, relating to public lands in Oregon, com- 
monly called, the "Donation Act." The other 
heirs, and I, A. Davenport are made defend- 
ants—the latter because, as is alleged, he 
claims some interest in the land, through one 
Stephen Coffin, and, also, some equitable title 
derived from said Lownsdale; but it is de- 
nied that he has any interest, legal or equi- 
table; and a decision is asked that the ques- 
tion of title be determined, and that the 
lands may be partitioned. 

Davenport answers the bill, and then files 
a cross-bill against the heirs of said D. H. 
Lownsdale, deceased, in which he sets up a 
state of facts, which, he insists, establishes 
an equitable title to said lots 2, 5, 6 and 7 
in block 13, in himself, and prays that it be 
decreed, that the said heii-s of Lownsdale, 
defendants in the cross-bill, hold the legal 
title to said lots in trust for said Davenport; 
that they be enjoined from further setting up 
any claim of title thereto, and that they con- 
vey the legal title to said Davenport. It is 
conceded that the legal title is m the heirs 
of Lownsdale, and that they are entitled to 
the partition prayed for, unless the mattei-s 
set up in the cross-bill are tnie in fact and suf- 
ficient in a court of equity to entitle the com- 
plainant therein to the relief demanded. 

The following facts, among others, are al- 
leged in the cross-bill, and either admitted by 
the answer, or satisfactorily established by 
the testimony. Prior to March 30, 1849, said 
Daniel H. Lownsdale was, under the rules, 
regulations and usages, as they existed under 
the provisional and territorial governments 
of Oregon, the owner, and in possession, of 
a land claim, purchased by him of one Petti- 
grove, containing six hundred and forty acres 
of land, known as the "Portland Land 
Claim," on the left bank of the "Wallamet 
river, in the then county of Tuality, with 
valuable improvements thereon— said posses- 
sion of the land and claim dating from Sep- 
tember 22, 1848. The premises in conti-o- 
versy are embraced in the land so possessed 
and claimed by said Lownsdale. Prior to 
said ilai-ch 30, 1849, said Lownsdale, or his 
gi-antor, had laid off a town called "Port- 
land," on said land, so possessed and claimed 
by him, of sixteen or more blocks, numbered 
consecutively from one to sixteen, or more, 
said bloelis being sub-divided into lots of 
fifty feet by one hundred feet; among which 
blocks and lots weresaid blocks 13, and the lots 
in question; and he had been engaged in the 
business of selling town lots, so laid off, and 
deriving profit therefrom. On the said March 
30, 1849, said Lownsdale executed and de- 
livered to Stephen Coffin an instrument in 



writing, of which a copy is annexed to the 
cross-bill, and designated "Exhibit A,"— said 
instrument purporting to bargain, remise and 
release to said Coffin, the said Portland land 
claim of six hundred and forty acres, in pos- 
session of said Lownsdale as aforesaid, with 
an exception of certain lots and blocks there- 
in enumerated, resei-ved and excepted, as 
having been previously sold, to different per- 
sons, as town property. On the same day, 
at the same time, and as a part of one and 
the same transactions the said Lownsdale 
and Coffin mutually executed and delivered 
another instrument in writing, a copy of 
which is annexed to said cross-bill, and there- 
in designated, as "Exhibit B," which is as 
follows: 

"This article of agreement made and enter- 
ed into between Stephen Coffin, of Oregon 
City, of the territory of Oregon, of the first 
part, and Daniel H. Lownsdale, of the other 
part, Witnesseth: that the said Stephen Cof- 
fin, for and in the consideration of the sum 
of three thousand dollars paid to him by the 
said Daniel H. Lownsdale, in good and law- 
ful money, agrees to make exertion to obtain 
a title from the United States to six hundred 
and forty acres of land, where the town of 
Portland is situated, in Tuality county, and 
to divide the proceeds of any sales of lots or 
other property or privileges now in and to 
the said land claim and town propeity, or 
may hereafter be attached thereto, and to 
bear half the expenses of any improvements 
they may jointly agree to make on said 
claim, and in eveiy lawful exertion to fur- 
ther the interest of the said town site, and 
the said Daniel H. Lownsdale hereby agrees 
to furnish his half of any moneys necessaiy 
CO secure the title from the United States, and 
use his exertions to further the said town 
property, by every lawful exertion personally, 
whenever it is in his power so to do, by as- 
sistance in the transaction of business when 
present, or in other counti-ies, and pay one 
half the expenses of any improvements the 
said Stephen Coffin and said Daniel H. 
Lownsdale shall jointly agree to make on the 
claim as sold by Daniel H. Lownsdale to 
Stephen Coffin; it is also jointly agreed that 
all the profits and all the losses, all the rents 
and all the proceeds from sales shall be di- 
vided equally hy the said parties, as long as 
these articles shall be in force, which shall 
be until dissolved by mutual consent. At 
which time of dissolution of these articles, 
the said Stephen Coffin hereby agrees to exe- 
cute to the said Daniel H. Lownsdale, a 
good title to the one half of the beforenamed 
claim of land and all the improvements there- 
on, in accordance to the title he now may 
or then may have obtained, to hold said land 
and town site purchased this day from said 
Lownsdale. The parties fmlher agree that 
they will, at the close of every month, make 
settlement on all business, and proceed to di- 
vide the profits and losses as beforesaid, and 
each of the parties agrees to act as agent, 
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and keep a record of their proceedings and 
pxhiblt them, as above described, at their 
quarterly settlements." 

On June 8, 1S59, said Coffin, being about 
to be absent from Portland for a time, in 
San Francisco, executed in due form, and 
delivered to said Lownsdale, an instrument in 
writing, a copy of which is annexed to said 
cross-bill and designated as "Exhibit C." 
Said "Exhibit C" is a power of attorney, un- 
der seal, by which said Lownsdale, as the 
attorney in fact of said Coffin, Is empowered 
to "sell on time any personal or real property 
whatever," and generally to ti-ansact all man- 
ner of business for said Coffin. On June 18, 
1S49, by virtue of tliis power of attorney, 
said Lownsdale, in the name of said Coffin, 
executed and delivered to John J. ilarshall 
an instrument in writing of which a copy is 
annexed to said cross-bill, and designated as 
"Exhibit D." Said instniment is a deed of 
conveyance by which the said Coffin, by said 
Lo^^'nsdale, his attorney in fact, in considera- 
tion of the sum of six hundi-ed dollars, the 
receipt of which is aelinowledged, "bai-gained, 
sold and quit-claimed xmto said J. J. Mar- 
sliall, liis heirs and assigns forever, all those 
lots or parcels of land, including an entire 
block containing eight lots, lying and being 
in the town of Portland, known on the plat 
of said town as block No. 13," etc., being the 
block mentioned in the bill and cross-bill by 
that number; and it contains the covenant 
tlint, "I will forever warrant and defend the 
same against all other persons claiming the 
same through or by me or my heirs whatso- 
ever." Shorfly after the date of the last men- 
tioned instrument, said Marshall, at San 
Francisco in California, for a valuable con- 
sideration, sold the south half of the said 
block No. 13, embracing lots 3, 4, 5, and 6, 
in said block, to D. B. Fowler, and the nortli 
half, embracing lots 1, 2, 7 and S, he resold to 
said Stephen Coffin, for which he received the 
purchase money. 

As the said deed from Coffin to :Marshall 
had not been recorded, the said deed was re- 
delivered by said ^larshall to said Coffin, 
with intent to re-vest the title in him, and 
with the understanding that said Coffin 
should deed the said south half of block 13 
to the said Fowler, in pursuance of said sale; 
and thereupon, on November 10, 1849, said 
Coffin, in pursuance of said agreement, by 
deed duly executed and delivered, directly 
conveyed lots 3, 4, 5, and 6 to said Fowler. 
A copy of said deed is annexed to said cross- 
bill, and designated as "Exhibit E." Said 
Coffin in said deed covenants to warrant and 
defend said premises against all and every 
person, or persons, whomsoever, claiming title 
by, through, or under said Coffin, or his heirs. 
Afterwards, on January 14, 1854, said Fowl- 
er conveyed said lots 5 and G to said Daven- 
port, complainant in the cross-bill, by deed, 
a copy of which is annexed to said cross-bill 
and designated "Exhibit K." On December 
13, 1849, said D. H. Lownsdale, Stephen Cof- 
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fin and W. W. Chapman entered into an 
agreement, or contract, in writing under seal, 
a copy of which contract is annexed to 
said cross-bill, and designated "Exhibit L." 
Said contract recites that, "said Lownsdale 
and Coffin are joint owners of the town of 
Portland, and the claim upon which said 
town is situated," and provides that, "The 
said Coffin, Lownsdale and Chapman are to 
be equal partners in the above described 
property, excepting town lots already sold 
previous to this date, as town property;" 
also as follows: "In all matters pertaining 
to the partnership, the legal advice and 
counsel is to be free of charge on the part 
of said Chapman. A book and plat of said 
town shall be kept at Portland by the par- 
ties, and regular entries made in said book 
of sales, receipts, and expenditures. The 
parties shall make mutual arrangements, 
from time to time, for the proper use of the 
funds of the firm. The parties shall take 
such steps for obtaining title from the gov- 
ernment as they may mutually agree upon," 

Afterwards, on January 18, 1851, said Cof- 
fin duly executed and delivered, to one Mills, 
a deed of conveyance, a copy of which is an- 
nexed to said cross-bill and designated "Ex- 
hibit H," by which deed he "doth grant, bar- 
gain, sell, release and confirm unto the 
party of the second part (Mills), his heirs 
and assigns, lot 2, in said block 13, to have 
and to hold the said lot, to said Mills, his 
heirs and assigns forever," and he therein 
covenants to warrant and defend the prop- 
erty against the claims of all persons the 
United States excepted, and that if he ob- 
tains title of the United States, to convey 
the same to the party of the second part, by 
deed of general warranty. On May 15, 1851, 
said Coffin executed and delivered to one 
Cheeny, a deed of conveyance, a copy of 
which is annexed to the cross-bill, and des- 
ignated "Exhibit F," by which he conveys 
lot 7, in said block 13, to said Cheeny, in the 
same form and with the same covenants as 
found in said deed to Mills, By proper 
mesne conveyances, copies of which are an- 
nexed to the said cross-bill, all the title to 
said lot 7, and rights derived by said Cheeny 
under said deed, became vested in said 
Davenport, October 7, 1856; and all the title 
to said lot 2, and all the rights derived by 
said Mills, became vested in said Davenport, 
January 2, 1857. 

On March 10, 1852, said Lownsdale, Coflin 
and Chapman entered into a further con- 
tract, or agreement in writing under seal, a 
copy of which is annexed to said cross-bill, 
and designated "Exhibit M," in which, after 
reciting that the said parties have hereto- 
fore, up to the date of these presents, been 
joint proprietary claimants of the tract of 
land, etc., "being the same tract which the 
said Lownsdale originally purchased of 
Francis W. Pettigrove, and upon which a 
part of the city of Portland is laid out;"— 
that "said Lownsdale, Coffin and Chapman 
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have sold lots in said city of PortlaBd to 
each other, and to third persons, ohliging 
themselves to make to the grantee, or gran- 
tees, a deed of general warranty whenever 
the grantor shall obtain a patent from the 
government of the United States for the 
same;"— that it has become necessary, in or- 
der to comply with the donation law, that 
"the said parties shall designate before the 
surveyor-general of Oregon the particular 
portion or part of said Portland tract, which 
each, by agreement with the others, respec- 
tively claims, in order that he may obtain a 
patent therefor from the government of the 
United States," etc.— the said parties each 
covenants with each of the others; their 
heirs, etc. "1st. That he will fulfill and per- 
form all contracts and agreements which he 
has heretofore entered into with the others, 
or either of them, or with other persons, re- 
specting the said tract of land or any part 
thereof. 2d. That he will never abandon or 
remove from the claim which he, simulta- 
neously with the signing and sealing hereof, 
shaU make before said surveyor-general, to 
a portion of the said Poitland tract, until 
he shall obtain a patent therefor from the 
government of the United States, that is to 
say: 3d. That he will use all due diligence 
to procure a patent for the same, and that 
to this end he will in all respects fulfill and 
perform the requisites of the law upon this 
subject; and 4th. That when a patent shall 
be so obtained, he will make good and 
sufllcient deeds of general warranty for all 
lots, or parts of lots, in the part or tract so 
patented to him, which may heretofore have 
been sold or agreed by said parties jointly, 
or any of them separately, to be sold; that 
said deed, of course, in all cases to be made 
to the original grantee, his heirs, executors, 
administrators or assigns, grantee or gran- 
tees, as the case may be." 

They then, for the faithful performance 
of the covenants, "bind themselves, each 
unto the othex', in the penal sum of three 
hundred thousand dollars, as &s.ed. and set- 
tled damages to be paid by the party failing 
to the party or parties injured," etc. 

On the next day after the execution of 
said instrument, to wit: March 11. 1S52, 
said Lownsdale filed his notification with 
the surveyor-general, by which he desig- 
nated the particular portion of said tract 
which he claimed to enter under said agree- 
ment, and in pursuance of such designation 
and claim, the proper certificate from the 
land oflSce was issued to him, October 17, 
1860, and thereupon a patent of the United 
States duly issued to said Lownsdale, June 
15, 18G5, under and in pursuance of the pro- 
visions of said act of congress before men- 
tioned, commonly called the "Donation Act" 
Said notification, certificate and patent em- 
braced said block 13. On the same day said 
Chapman, and on a subsequent day said 
Coffin, duly filed their said notifications. 
Said Lownsdale's claim of settlement dated 
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from September 22, 1S4S, and, from that 
date, for a period of four years, the said 
Lownsdale, either alone or in connection 
with said Coffin and Chapman, or one of 
them, occupied and improved portions of 
the land embraced in said general claim. 
The said Lownsdale, before the said con- 
veyance to and agreement with said Coffin, 
and said Lownsdale and Coffin, from the 
date of said conveyance and agreement to 
the date of said further agreement by which 
said Chapman became a party in interest, 
and, from the date of said last agreement 
to the date of said agreement of March 10, 
1852, the said Lownsdale, Coffin and Chap- 
man, from time "to time, sold numerous town 
lots to each other, and to various other par- 
ties, who settled upon and occupied the 
same, as town property, building up a town 
thereon, the said purchasers having no title 
other than such as derived from said Lowns- 
dale, Coffin and Chapman, or some one or 
more of them. The population of the town 
of Portland in 1849 had become from 200 to 
400 souls. 

Said Davenport, ^fter his said purchases, 
went into possession of said lots In contro- 
versy, claiming title under said conveyances, 
and said Davenport and his grantors made 
valuable improvements thereon, with the 
knowledge of said Lownsdale, and without 
giny objection or suggestion of any want of 
title on his part. Said improvements were 
of the value of several thousand dollars. 
Said Davenport has ever since been in the 
possession of said lots down to the date of 
the filing of the bill of complaint in this ac- 
tion. Said Lownsdale, down to the date of 
his death, although aware of said occupancy, 
and the making of said improvements on 
said lots, and although his attention w^s 
called to the condition of the title by said 
Davenport, set up no claim to said lots ad- 
verse to said Davenport. Said Lownsdale, 
after said sale to said Marshall and said 
Fowler, as aforesaid, and before the patent 
issued to said Lownsdale, repurchased of 
said Fowler, for a valuable consideration, 
lots 3 and 4, in said block 13. 

The decision of this action, I am satisfied, 
must turn upon the validity, construction 
and effect of the said various contracts and 
conveyances, copies of which are annexed 
to the cross-bill; and these must be con- 
strued in the light of the condition of things 
existing at the time, and with reference to 
which they were executed. 

It is a matter of public history, of which 
the court can take notice, that Oregon was 
settled while the sovereignty of the country 
was still in dispute between the United 
States and Great Britain; that, subsequently, 
a provisional government was organized and 
put in operation by the people, without any 
authority of the sovereign powers; that laws 
were passed temporarily regulating and pro- 
tecting land claims made upon public lands; 
and that, afterwards, a territorial government 
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was established under the authority of con- 
gress, and put in operation long before there 
was any law, or means by which the real title 
to any portion of land in Oregon could be ob- 
tained. The title to the lands in Oregon was 
vested in the United States, from the moment 
that the right of sovereignty was acquired, 
and the fii-st'law that was passed, by which 
the title in fee could in any way be acquired 
from the government, was the said act of 
September 27, 1850, called the "Donation 
AcL" Long before that time, however, an 
organized community had existed; lands had 
been taken up and improved; towns laid out, 
established and built up, having a considera- 
ble population, and a growing commerce. It 
was necessary, in the nature of things, that 
some right of property should be recognized 
in lands, in the dealings of the people among 
themselves, and laws were adopted by the 
provisional government regulating the subject. 
Tracts of land were taken up and claimed l>y 
the locator within the limits, as to quantity, 
allowed; towns laid off, and lands and town 
lots sold and conveyed from one to another, 
in all respects, as though the parties owned 
the fee, except that every party dealing with 
the lands, necessarily, knew that he did not, 
and could not, under the existing laws, obtain 
the fee from the real proprietor. But it was, 
also, a matter of public history, of which ev- 
erybody is presumed to be cognizant, that the 
condition of Oregon was, to a great extent, 
but the repetition of a condition of things that 
had existed in the first settlement of neai'ly 
ail of the new states, and that, in those older 
new states, congress had, ultimately, made 
provision for recognizing the meritorious 
claims of the pioneers, who had settled up the 
country, planted the institutions of civiliza- 
tion, develoi>ed its resources, and thereby con- 
tributed to advance the interests of the na- 
tion; and had made provision by which their 
equities were protected, and the first right 
to purchase given to the first appropriator. It 
was believed that some similar provision 
would, also, in due time, be made in respect 
to lands in Oregon; and that those in posses- 
sion would be preferred in the final acquisi- 
tion of the title. That such expectations were 
entertained was, also, a matter of public his- 
tory, and in view of such expected legisla- 
tion towns were laid out, sold in lots, and 
occupied, and thus cities grew up on the pub- 
lic lands, without a shadow of title in the 
possessor, as against the United States, and 
without any existing law by which the title 
could be acquired. Marlin v. T'Vault, 1 Or. 
78; Lownsdale v. City of Portland, Id. 390; 
Same Case [Case No. S,578]; Sparrow v. 
Strong. 3 Wall. [70 U. S.] 104. 

But between man and man, possession is 
evidence of title in fee, as against everybody 
but the true owner. The laAv protects, in his 
possession, the party who has once possessed 
himself of, and appropriated to his own use, 
a piece of unoccupied land, until he has lost 
his possession, and right of possession, Ijy 



abandonment, as against everybody but the 
true owner, or one deriving title from the 
true owner. Such po^ession, and right of pos- 
session, are recognized as property by the 
common law, and the right Is protected and 
enforced by the courts. A mere adverse pos- 
session, when the true owner is a private in- 
dividual, may, by time, under the common 
law, and under the provisions, of statutes of 
limitations, ripen into a perfect and indefeasi- 
ble title. Arrington v. Liscom, 34 Cal. 381; 
Cannon v. Stockmon, 36 Cal. 540; Lefling- 
well V. Warren, 2 Black [67 U. S.] 605; 2 
Bi. Comm. 196. Prior appropriation is the 
origin of all title. 2 Bl. Comm. c. 1. Prior 
discovery, and an actual or constructive ap- 
propriation, is the origin of titles, even in 
governments themselves. For communities 
situate like that in the early settlement of 
Oregon, no rule could be adopted that would 
better subserve the public interests, than to 
ti'eat prior occupancy as giving a provisional 
title to lands, in reasonable quantities, and 
under proper restrictions, and, thereafter, un- 
til the real title can be obtained from the gov- 
ernment, deal with it as between individuals, 
in all respects as if the prior occupancy orig- 
inated and vested a title in fee. This is the 
natural order of things, and it affords a rule 
of conduct consonant with the ordinary couree 
of dealings, and the common experience of 
niankind in organized communities. Starting 
with this idea accepted as a basis of a rule 
of property, we have a well known system of 
laws applicable to the case, adequate to all 
the exigencies of an organized society, while 
with any other principle, as a basis of action, 
we are at sea, and a system must be devel- 
oped anew. It has generally been the pmc- 
tice, in the new ten-itories, to act upon this 
idea, and the rights acquired in pursuance 
of such action, have been recognized and pro- 
tected by the courts, and acquiesced in by 
the government. Among others, the cases of 
People V. Shearer, 30 Cal. 657; Moon v. Rol- 
lins, 36 Cal. 333; Bush v. Marshall, 6 How. 
[47 U. S.3 288; Thredgill v. Pintard, 12 How. 
[53 U. S.] 24, 37, 38; SpaiTOw v. Strong, ."'► 
Wall. [70 U. S.] 104, and the cases therein 
cited, afCord illustrations of such recognitions. 
It was in view of such a condition of af- 
fairs existing in Oregon, as above indicated, 
that the Portland land claim was taken up, 
in accordance with the practice of the country 
at the time, regulated in many particulai-s by 
the legislation of the provisional governments, 
laid out into a town, and to a considerable 
extent sold out in lots, many of which were 
actually occupied by the purchasers for resi- 
dences, business, and other pm-poses. The 
party taking possession of the land, and oc- 
cupying it, acquired thereby a right of prop- 
erty in the possession, as against everybody 
but the United States— the true owner. This 
right could be transferred to another, by eale 
and conveyance, like any other right of prop- 
erty. Such a right has been recognized by lhe 
law, and the courts, in all the new statt^^s. 
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The California Reports, for instance, are full 
of cases recognizing ana protecting such 
rights of property, and upholding their trans- 
mission from one to another hy conveyance, 
devise and inheritance. Prohably a majority 
of all actions brought in her courts for the 
recovery of lands, for many years, rested 
upon a mere possession, as the origin of the 
title relied on. It was in view of such a, 
state of things, that the instruments in ques- 
tion were executed, and ia their light the 
writings themselves, and the acts of the paa-- 
ties thereto, in connection with the subject 
matter, must be interpreted. 

Recurring to the facts before set out, we 
find that, on March 30, 184^, Lownsdale was 
in possession of the Portland land claim of 
sis hundred and forty acres in extent, except 
certain lots which had already been sold. 
He had all tue title that could, at that time, 
be acquired by a citizen under any law then 
existing. A portion of the claim had been 
laid out into town lots, some of which Lowns- 
dale had sold. On that day, the two instru- 
ments, of which exhibits "A" and "B" are 
copies, were executed between Lownsdale 
and Coffin. These two instruments are, evi- 
dently, a part of one and the same transaction, 
and should be construed together, as though 
they were embi*aced in one instrument. Thus 
constraed* they show that a partnership was 
contemplated between the two parties, to 
hold the said land claim, and sell it out in 
town lots, for the equal benefit of both. The 
legal title to this possession, under the con- 
tract, was vested in Coffin, but to be held in 
trust for the joint benefit of the two. They 
both covenant to make every exertion to 
acquire the true title from the United States, 
each to pay half the expenses of obtaining 
title, of improvements to be made, etc.; to 
sell lots and divide profits, until the partner- 
ship should be dissolved by mutual consent; 
aud upon such dissolution Coffin was to con- 
vey one half to Lownsdale, according to the 
title they may then have. This constitutes a 
l^artnership between them, by all the tests by 
which that relation is usually determined. 
This is the relation, according to their own 
interpretation, put upon the instrument, 
when they executed the subsequent -agree- 
ment by which Chapman is taken into the 
firm, and this is their legal relation, as clear- 
ly manifested by the instruments them- 
selves. 
It will be observed, that in conveying the 
• legal title to the possession to Coffin, the lots 
before sold were excepted from the convey- 
ance, showing that it was not contemplated 
that the parties to the contract should be re- 
garded as having any beneficial interest in 
those lots which had "been sold to different 
persons, previously to this contract, as town 
property, to the different persons holding the 
same." Yet, when we come to the accom- 
panying agreement, in which the object of 
the conveyance is set forth, the covenant is, 
to make "every exertion to obtain a title 
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from the United States to six hundred and 
forty acres of land, where the town of Port- 
land is situated;" that is to say, the whole 
tract, ineludhig the lots sold. There is no 
exception in this part of the agreement. In 
the agreement by which Chapman is admit- 
ted into the partnership, it is recited that 
Lownsdale and Coffin are joint ownei-s of 
the town of Portland, and the claim upon 
which said town is situated, the said claim 
being recorded and held in the name of said 
Lownsdale. Then, after conveying an "un- 
divided one third part of said claim, town 
lots and improvements," it provides, that, 
"The said Coffin, Lownsdale and Chapman 
are to be equal partners in the above de- 
scribed property, excepting town lots already 
sold previous to this date as town property." 
They, also, agree that "The parties shall 
take such- steps for obtainiug title from the 
government, as they may mutually agree 
upon." So again, in the further agreement 
of aiarch 10, 1852, the same parties recite, 
that they "have heretofore, and up to the 
date of these presents, been joint proprietaiT 
claimants of the tract of land, etc., being 
the same tract which Lownsdale originally 
purchased of Francis W. Pettigrove, and up- 
on which a part of the city of Portland is 
laid out;" that said Lownsdale, Coffin and 
Chapman "have sold lots in said city of Port- 
land to each other, and to third persons, 
obliging themselves to make to the grantee, 
or gi-antees, a deed of general warranty 
whenever the grantor shall obtain a patent 
from the general government of the United 
States for the same," etc., and then enter in- 
to the several covenants before set out in 
this opinion, the fourth of which is: "That 
when a patent shall be so obtained, he will 
make good and sufficient deed of general 
warranty for all lots or parts of lots in the 
part or tract so patented to him, which may 
heretofore have been sold or agreed by the 
said pai-ties jointly, or any of them separate- 
ly, to be sold; that said deed, of course, in 
all cases to be made to the original grantee, 
his heirs, executors, administrators or as- 
signs, grantee or grantees, as the case may 
be." 

These instruments are all executed by the 
same parties, and relate to the same subject 
matter. They are in pari materia, and read 
in connection with each other, and in the 
light of the surrounding circumstances, it 
seems clear that it was the understanding of 
these parties, at all times, tljat they were 
to procure title from the government to the 
whole tract, as soon as it could be obtained, 
but that they were to have no interest, in 
their own right, in such lots as they, from 
time to time, sold in pursuance of the oiig- 
inal plan of establishing a town. Whenever, 
in any of these writings, a new party is let 
in, all lots previously sold are excepted and 
resei-ved from the operation of the deeds con- 
veying the interest to the new party, but 
when they come to the covenants to procure 
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title, the entire claim Is evidently indicated, 
witlaout such exceptions, or reservations. It 
■was evidently contemplated that, as tc the 
lots sold, title should be acquired, but for the 
benefit of the vendees, not of the vendors. 

It is difficult to critically read these several 
instruments and reach any other conclusion. 
Accordingly, -when they came to the last cov- 
enant in the final agreement, express provi- 
sion was made for carrying out this intention 
and understanding. If the intent was not 
clearly expressed before, it is distinctly 
brought out noTV. Each party covenants in 
clear and express terms, that, "When a pat- 
ent shall be obtained, he will make a suffi- 
cient deed of general warranty for all lots 
and parts of lots, in the part of tract so pat- 
ented to him, which may heretofore have 
been sold or agreed by said parties jointly, 
or any of them separately to be sold;" and 
that said deed is "to be made to the original 
grantee, his heirs, executors, administrators 
or assigns, grantee or grantees, as the case 
may be." The covenant is not limited to 
cases where the parties had bound themselves 
to make their grantees a title by general 
warranty, when the patent should be ob- 
tained, but it extends to evei-y sale made, 
whether by the pai-ties jointly, or "any of 
them separately," and without regard to the 
time when it was made, whether before, or 
after Coffin and Chapman respectively pur- 
chased. 

It is time, that in the preamble reciting the 
inducements, in part, to the contract, it is 
only mentioned that the parties "have sold 
lots in said city of Portland to each other, 
and to third persons, obliging themselves to 
make to the grantee, or grantees, a deed of 
general warranty, whenever the grantor shall 
obtain a patent from the government;" but 
the intent must be gathered from the whole 
instrument, and, from such examination, I 
am satisfied that the covenant was intended 
to cover, as it clearly does in terms cover, 
the sales under which Davenport claims, 
whether the sale from Coffin to Marshall, 
which must, also, be regarded as the sale of 
Lownsdale, or the subsequent sales from Cof- 
fin to Fowler, Mills and Cheeny. AH are 
clearly within the express terms of the cov- 
enant, for all of them were sales made by 
some one or more of the parties to that in- 
strument. The preamble does not recite, or 
profess to recite, all the objects in other par- 
ticulars covered by the subsequent covenants. 
Besides, this covenant to convey to prior 
grantees all lots that had been previously 
sold, was, manifestly, made for the benefit 
of the vendees of the said parties under the 
various sales that had been made, and not 
for the benefit of either of said parties per- 
sonally, as vendors. There was no need of 
the covenant for self-protection against any 
sale or conveyance recited. At all events, 
there is nothing in the covenant, or even in 
the recital, to indicate a contrary pui-pose, 
or any purpose, with respect to those sales 
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other than to act in good faith towards such 
vendees. There is nothing to Indicate that 
the parties to the covenant sought thereby 
to obtain any further pecuniary benefit for 
themselves, or to relieve themselves from 
any pecuniary obligations or liabilities. The 
only obligations recited to have been as- 
sumed is, "obligating themselves to make to 
, the grantee, or gi*antees, a deed of general 
warranty whenever the grantor shall obtain 
a patent from the government" Now this 
covenant, so recited, did not impose any ob- 
ligation to obtain a patent, or to make the 
deed if the grantor, . himself, did not obtain 
a patent. It imposed no obligations on 
either of them to make "deeds of general 
warranty," to lands before sold by him, 
which should happen to fall within the tract 
patented to either of the others. As, for in- 
stance, it would impose no obligation on 
Coffin to make such deed to his prior gran- 
tees of land, which should finally be patent- 
ed to Lownsdale or Chapman, for such 
lands having never been patented to him, 
the grantor, are not within his covenant. 
Hence, there would be no occasion to secure 
such conveyances from Lownsdale or Chap- 
man for lots patented to them, as a means 
of relieving Coffin from liability on such 
covenants. The conveyance from Lowns- 
dale or Chapman, to Coffin's former vendees, 
of lots finally patented to them, therefore, 
could in no way benefit him under such cove- 
nants as that recited. As to the land pat- 
ented to Lownsdale, or Chapman, such cove- 
nants in prior conveyances of Coffin would 
have nothing upon which to operate. This 
fourth covenant in the agreement of March 
10, 1852, then, must necessarily have been 
for the benefit of the prior vendees of the 
respective parties, and not of the parties 
themselves, who could, with respect to such 
lots, in no event, derive any benefit under it. 
The object must, necessarily, have been to 
fulfill the understanding to be derived from 
the previous agreements, and more fully de- 
veloped in the last, that the title should be 
acquired for the benefit of the vendees of 
the claimants, so far as lots had been pre- 
viously sold; or if not, at least, to give the 
impression to such vendees that they would 
obtain conveyances from the patentees, and 
so disarm opposition to their efforts to pro- 
cure patents. Ko other reasonable conclu- 
sion is suggested by the language of the 
covenant, or by the circumstances, in view 
of which the agreement was made. The ' 
former is the honest and most reasonable 
construction, and is, therefore, to be adopt- 
ed, rather than the latter, which would be 
fraudulent, and fraud is not to be presumed. 
It seems clear that the sales of the lots in 
question are not' only, in fact, embraced 
within the terms of said fourth covenant, 
but, also, that it must have been so intend- 
ed by the parties. The same equities existed 
in favor of these sales as of any others, and 
there was no greater occasion for the cove- 
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Bant as a protection to the prior grantors 
against liabilities with respect to the latter, 
than with respect to the former, and no 
apparent reason for making any distinction 
between these different classes of sales. 
They had sold, and received the full consid- 
eration in both cases. 

It having been determined that the fourth 
covenant is for the benefit of the prior ven- 
dees, or grantees, of the parties, either 
jointly or of any of them separately, and 
not of the parties themselves, merely, and 
that the lots in question are within the said 
fourth covenant, the next question is, wheth- 
er the beneficiaries, under the covenant, can 
enforce the contemplated trust in their own 
names, in a court of equity? The question 
is not, whether a covenant to create a ti-ust 
in favor of a third party, who is a mere vol- 
unteer, while it still remains in covenant, 
can be enforced by a decree for a specific 
performance, as has been argued. Had the 
complainant in the cross-bill sought to com- 
pel liOwnsdale to acquire the title to the 
land from the United States, in order that 
the trust might vest, the question would 
have been different But this is not the case. 
Lownsdale voluntarily performed that part 
of the covenant to acquire the title. That 
covenant became executed. The title was 
acquired by him in pursuance of the cove- 
nant, and the trust vested with the title so 
acquired. It no longer rested in covenant. 
The title was acquired in pursuance of the 
covenant, and, therefore, for the benefit of 
the parties designated by the covenant. 
This distinction is clearly stated in the lead- 
ing case of Ellison v. Ellison, 1 White & T. 
Lead. Cas. Eq. 245, and cases cited in the 
notes. 

Besides, the vendees of these parties are 
not, in my judgment, mere volunteers, with- 
out consideration, or meritorious claims, 
within the rule, as laid down in all that 
class of cases where it is held that the bene- 
ficiary cannot enforce the trust, while it 
rests in covenant, when not a party to the 
agreement It will not be denied that as 
to the parties themselves, Lownsdale, Cof- 
fin and Chapman, there was a meritorious 
and valuable consideration passed between 
them in their mutual covenants. Upon that 
point there can be no question. I also think 
that there was a meritorious consideration 
sufficient to support a trust, as between 
them and their prior vendees, in the rela- 
tion in which they stood to them with re- 
spect to the lots sold. They had sold all 
they could possibly sell at the time, and 
only failed to grant more, because they had 
no more, and were unable to obtain any 
more to grant, and they received the full 
consideration. They dealt in view of the 
surrounding difficulties, arising from an in- 
ability to procure the title. They sold to 
their vendees their possession and present 
right of possession, which was an absolute 
right of possession, as against all the world 
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except the true owner, or some one standing 
in privity with the true owner. It cannot 
be presumed that this was done with a view, 
at the time, of afterwards acquiring the 
true title for themselves from under their 
vendees, for this would be to presume bad 
faith. One of the objects of the purchase, 
must necessarily, have been, to be in a posi- 
tion to be entitled to the favorable consider- 
ation of the govex-nment, when it should con- 
sent to part with the title. Prior appropria- 
tion and possession had been the basis of 
all prior pre-emption laws, and from the na- 
ture of the case, it must have been suppos- 
ed, at the time, that the possession would 
be the basis upon which the title to occu- 
pied land's in Oregon would be acquired, 
when congress should come to act upon the 
subject; and such eventually proved to be 
the result. In this case, the veiy possession 
which had been thus sold and conveyed, and 
for which a full consideration had been re- 
ceived, Lownsdale, necessarily, availed him- 
self of, as a part of his general possession 
of the whole claim, to procure the title to 
these lots under the act of congress; for, by 
the very terms of the act under which he 
derived title, he could only obtain a patent 
after four years' residence and cultivation, 
and the possession upon which he did obtain 
his patent dates from September 22, 1848, 
long before the sale to Marshall. The con- 
sideration upon which the grant was made 
by the government to Lownsdale was his oc- 
cupancy and iihprovement of the land; and 
that possession, and right of possession, of 
the land, as to these lots, had been sold to 
Mai-shall. If the possession which had been 
acquired by Lownsdale, afforded a meritori- 
ous consideration, as between Lownsdale 
and the government, even after he had sold 
it, the right to that possession, purchased of 
Lownsdale and Coffin, and paid for by their 
vendees, and which was held by them at 
the date of the said agreement and patent 
ought also, to afford a meritorious consider- 
ation as between Lownsdale,- Coffin and 
Chapman, and their said grantees. As to 
these particular lots, then, the very posses- 
sion, which had been sold to Marshall, and 
the right to which was in his vendees, at 
the time of the execution of this agreement 
and of Lownsdale's filing his notification of 
claim with the surveyor-genei-al, Lownsdale 
used as if still in himself, as a part of his 
general claim to acquire the title from the 
government For that very possession, as 
to those lots, so used by him, a valuable and 
full consideration had been received by Cof- 
fin and Lownsdale in the sale to Marshall, 
and it was then the property of Lownsdale, 
Coffin and Marshall's vendees. 

"When, therefore, these parties covenanted 
among themselves in pursuance of their gen- 
eral plan, as indicated by the covenants and 
provisions of their said several agreements, 
to each present a claim for a patent to a 
specific portion of the whole claim, embra- 
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cing the lots sold, as well as those unsold, 
and use the possession which they had so 
sold, to acquire the title from the govern- 
ment, and then to convey the title, so acquir- 
ed to the parts sold, to their respective prior 
vendees, they did so, not only upon a valua- 
ble consideration passing between them- 
selves, but also upon a consideration of a 
meritorious and valuable character, which 
had already been received from such prior 
vendees, as to the lands covenanted to be 
conveyed to them, when the title should be 
received. The right of possession, at the 
time, was the property of the vendees, and 
that possession was, in part, at least, the 
very consideration upon which the govern- 
ment made the grant to Lownsdale. If it 
afforded a sufficient consideration to sup- 
port a grant between the government and 
Lownsdale, it ought to be sufficient to sup- 
port a trust between Lownsdale and his 
prior grantees of the possession, who then 
owned it. This, in my judgment, is a con- 
sideration which, when acted upon and made 
the basis of an express covenant, as in this 
instance, a court of equity ought to recognize, 
and will recognize; and it is sufficient to take 
these beneficiaries out of the category of mere 
volunteers, without any meritorious claim, as 
the terms ai-e used in equity jurisprudence. 
Any other view would work a fraud, both 
upon the government and the vendees of the 
parties to these covenants, who might reason- 
ably rely upon them, with the expectation thnt 
they would be carried out in good faith, and 
thereby be prevented from contesting before 
the surveyor-general, where the contest was 
to be made, the right of the covenantors to 
the land, and induced to forbear making an 
effort in some form to procure title in their 
own names. It seems probable that the vari- 
ous and numerous purchasers from these par- 
ties would suppose that such title would be 
acquired in good faith, in trust for the prior 
purchasers, under the covenants of the agree- 
ment in question. Equities, of a character 
analogovis to these, have been recognized by 
the supreme court of the United States, in the 
cases before cited, and in others. The case, I 
think, is within the class where the bene- 
ficiaries may enforce the trust, in a court of 
equity, in their own names. Even at law, in 
the ease of a simple contract, a party for 
whose benefit a promise is made, though not 
a party to the contract, can maintain an ac- 
tion upon the promise, in his own name. Mor- 
gan V. Overman Silver Min. Co., 37 Cal. 534, 
and cases therein cited; Turk v. Ridge, 41 N. 
Y. 201. So, also, upon a covenant in a deed 
poll to pay money generally to a particular 
party mentioned, though not the party mak- 
ing the conti-aet, such party could maintain an 
action in his own name. But in a deed inter 
partes, the beneficiary could not maintain an 
action at law in his own name, unless a paity 
to the instrument. 1 Chit. PI. 4, 5, and notes. 
But this distinction between simple contracts 
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and deeds poll, and deeds inter partes, rests 
upon purely technical principles, which have 
no application in courts of equity. 

In Eacouillat v. Sansevain, 32 Cal. 377, and 
Racouillat v. Rend, an appeal in same case, by 
another party (Id. 450), the action was to fore- 
close a mortgage in the name of parties not 
parties to, or mentioned m the mortgage, oth- 
erwise than generally, under the designation of 
all prior "legal moitgagees and incumbran- 
cei-s," for whose benefit, in part, the mortgage 
was given to another. 

The question was made as to the complain- 
ant's right to mamtain the action, but not 
much relied on, and the action was sustained, 
without comment by the com-t. In this case, 
the patentee, Lownsdale, gets the full benefit 
of his patent to all the lands embraced in it, 
for, in lieu of the lots before sold, he received 
and enjoyed their full value in the purchase 
money paid by his vendees. 

Lord Chancellor Cottenham has well said: 
"It is the duty of courts of equity to adapt 
their practice and course of proceedings as 
far as possible to the existing state of society, 
and to apply its jurisdiction to all those new 
cases which must continually arise, and not 
from too strict an adherence to forms and 
rules established under veiy different circum- 
stances, decline to administer justice, and to 
enforce rights, for which there is no other 
remedy." Taylor v. Salmon, 4 Mylne & 0- 
141; Wallworth v. Holt, Id. 635. If there is 
any doubt as to the right of complainant to 
enforce the trust, in the absence of any prece- 
dent involving precisely the same state of 
facts, the principle, thus forcibly stated, should 
resolve the doubt in his favor. 

It is fuilher urged, that it is a i-ule of the 
common law, that no covenant to stand 
seized can pass a use, unless the covenantor 
has a seizin of the estate, at the time of en- 
tering into the contract, and, therefore, that 
no valid trust could arise out of the agree- 
ment in question, for the reason that, at its 
date, Lownsdale was not seized of the fee. 
If the rule was ever applicable to analogous 
eases, I find it has been modified by modern 
decisions, which, under the view I take, it 
will not be necessary to notice now. The 
rule itself was a technical one, and adopted 
to suit a condition of things entirely differ- 
ent from that which gave birth to this trans- 
action. The ease now under consideration 
is, in many particulars, sui generis and tech- 
nical rules resting upon reasons that have 
no application to the circumstances of this 
case, ought not to be too rigorously applied. 
Besides, under the donation law, Lownsdale 
was seized of an estate in fee, if entitled to 
a patent at all, from, at least, the date of 
the passage of the act, if not by relation 
from the date of his settlement The terms 
of the act are terms of present grant The 
grant was liable to be defeated by a failure 
to perform the conditions subsequent, but it 
was, nevertheless, a grant in praesenti. 
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Chapman v. Scliool Dist No, 1 [Case No. 
2,607]; Doll v. Meador, 16 Cal- 295, and 
cases cited. 

It is next insisted tliat the agreement of 
March 10, 1852, is void, under the fourth 
section of the donation act, and consequent- 
ly that no trust can arise by virtue of the 
covenants therein contained. The language 
of said section is as follows: "Provided fur- 
ther, that all future contracts, by any per- 
son or persons entitled to the benefit of this 
act, for the sale of the land to which he or 
they may be entitled under this act, before 
he or they have received a patent therefor, 
shall be void." 

Is this a "future contract" "for the sale of 
the land," within the meaning of this pro- 
vision? If not, then, it does not fall with- 
in the inhibitions of the act, and it cannot 
be void on that ground. Only such con- 
tracts as are declared void are avoided by 
the act. On the contrary, all contracts in 
relation to the subject matter of the act, not 
embraced in its language, are by implica- 
tion, at least, recognized as valid. Con- 
gress recognized the existing condition of 
things. It must be presumed to have been 
cognizant of the fact that land had been oc- 
cupied by settlers; that towns had been laid 
out and lots sold; that contracts had been 
made in numerous instances with reference 
to such lands; that parties^ were in posses- 
sion under such contracts, and that there 
were many existing obligations and equities 
connected with the subject; and it legislat- 
ed in view of the existing state of afEaii-s, 
and only sought to lay down a rule for the 
future, carefully avoiding any interference 
with, or disturbance of, contracts, or rights, 
as they then stood. The twelfth section, 
also, distinctly carries out the same policy, 
by discountenancing contracts affecting lands 
thereafter to be settled upon, before the is- 
suing of the patent, and by strong implica- 
tion recognizing existing contracts, interests 
and equities. It requires that those who 
shall make settlements after a certain desig- 
nated date— giving sufficient time for knowl- 
edge of the provisions of the act to be 
brought home to the distant people of Ore- 
gon—to make affidavit that the land claimed 
"is for their own use and cultivation; that 
they are not acting directly or indirectly as 
the agents for, or in the employment of 
othere in making such claims, and that they 
have made no sale, or transfer, or any ar- 
rangement, or agreement, for any sale, 
transfer, or alienation of the same, or by 
which the said land shall enure to the bene- 
fit of any other person." 

No such requirement is made of those who 
had already made settlements. It was 
known that many of them could not make 
the affidavit; and the fact that express and 
minute provisions of the kind were care- 
fully made for future contracts and settle- 
ments, without any such provisions respect- 
ing the past, is a recognition by sti-ong im- 
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plication of the right of the parties stand- 
ing in a similar position in respect to past, 
and then existing transactions, to go on and 
complete their titles for the benefit of them- 
selves, and those interested, according to- 
their rights and equities, as they then stood. 
It seems evident that it must have been 
contemplated that, in many instances, the 
title upon possessions already commenced 
would, ultimately, be perfected for the bene- 
fit of others than those to whom the patent 
would, in fact, issue. It was but just that 
it should be so, in view of the condition of 
things existing at the time of the passage 
of the act; and the act seems to have been 
carefully framed upon this theory, recog- 
nizing by implication all past contracts and 
existing interests, but prohibiting future 
sales and future settlements and donations 
for the benefit of any party but the actual 
occupant. The vendees of Lownsdale, Cof- 
fin and Chapman, with respect to the pres- 
ent donation made by the act, were as clear- 
ly within the equities, which dictated the 
policy, and therefore, within the policy, 
even if it be conceded that they are not 
within the express terms of the donation 
law, as they were themselves. The vendees 
of portions of lands taken up by larger 
claimants, and occupying their purchases un- 
der them, were as mei-itorious claimants on 
the bounty of the government, as were their 
vendors. There was no less cogent reason 
for recognizing the equities of such vendees 
of larger claimants, either in their own 
right, or through their vendors, than there 
wag for recognizing the equities of the larger 
claimants themselves. It would, therefore, 
have been contraiy to the general and be- 
neficent policy of the very act itself, to have 
avoided existing contracts and equities. 

The agreement of March 10, 1852, was, it 
is ti-ne, entered into after the passage of the 
donation act, but it is not, I think, a new 
or "future contract" for "the sale of the 
land." It is but the arrangement for car- 
rying out the prior contracts of the parties 
to their completion, and in strict accord- 
ance with the- terms of such prior contracts, 
adopting such changes in ' their relations, 
only, as were required by the exigencies of 
the donation act By the contract of March 
30, 1849, Lownsdale and Coffin became equal- 
ly interested as owners of the unsold por- 
tion of the Portland land claim, and they 
then mutually covenanted to make every 
exertion to acquire the title from the United 
States to the whole six hundred and forty 
acres. By the agreement of December 13^ 
1849, Chapman was taken in as an equal 
partner, and they again mutually covenant- 
ed that "the parties shall take such steps 
for obtaining title from the government as 
they may mutually agree upon." No law 
had yet been passed by which the title could 
be acquired, and this, in the existing state 
of things, is all they could provide^ for at 
the time. The specific mode could not be 
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indicated, for it was not known what the 
exigencies of a law yet to be passed might 
requii-e; and they could only make the gen- 
eral covenant, leaving the details open for 
future arrangement according to the occa- 
sion as it should arise. The act of congress 
was finally passed, by which it became nec- 
essarj' for claimants to present their claims 
singly, or severally, and thereupon, in pur- 
suance of their prior contracts, the said par- 
ties proceeded to "mutually agree" upon the 
"steps for obtaining title from the govern- 
ment," and these are embodied in the agree- 
ment of March 10, lSo2. They make no new 
sales or purchases, but simply provide for 
severing their interests, which were then 
joint, in the unsold portion of the claim, so 
that each could apply for a patent for a 
specific portion in his own naige, and fur- 
ther provide that each shall continue his ef- 
forts to procure title, as they had before 
agreed, and when procured, convey to the 
others according to their respective present 
claims to the lots before sold to, and held by, 
each other; and, also, to convey to their 
various joint and several prior grantees, the 
lots ali-eady sold to, and paid for by, other 
parties. There was no new pecuniaiy con- 
sideration to be received, or new pecuniary 
benefit to be derived, from the arrangement. 
Its design was simply to provide for carry- 
ing out to the contemplated result their 
former conti-acts. And as far as this agree- 
ment provides for making convej'ances to 
the proper parties, of all lots sold by them 
jointly, or any of them separately, I have 
no doubt that it but carried out the intention 
of the said several previous contracts, as the 
parties thereto themselves understood and 
interpreted them. This instniment, then, is 
but the mutual agreement provided for be- 
fore, for procuring title for the benefit of 
the several parties according to their sup- 
posed equitable interests, as they existed at 
the time. The arrangement was a conven- 
ient mode of securing title in accordance 
with the exigencies of the case, to them- 
selves, and to each of their prior vendees, 
who had, in fact, already paid to them a 
much larger consideration for the mere pos- 
session than was ever demanded by the 
United States for the true title to an equal 
amount of public lands. Settlers were com- 
pelled from the circumstances of the case 
to purchase just such titles, and trust to the 
developments of time, and the acts of the 
proper authorities, to secure titles, or with- 
draw from all participation in the settle- 
ment and building up of towns. The very 
fact of the purchase of such rights of prop- 
erty as existed, and the occupancy of the lots 
purchased, and building up of a town there- 
by largely enhanced the value of that portion 
of the Portland land claim which remained 
unsold, and which was finally patented for 
the benefit of the general proprietors them- 
selves; and good faith, common honesty and 
common justice required that these prior 



sales should be recognized in this final ar- 
rangement for carrying out the covenants of 
the prior contracts. It is not surprising, 
that a covenant for the benefit of all prior 
vendees of the respective parties was insert- 
ed in the agreement. Indeed it would have 
been a matter of just surprise if such a 
covenant had not been inserted. All prior 
vendees of the parties, under the circum- 
stances of the case were meritorious claim- 
ants, and not mere objects of a gratuitous 
bounty, and they were justly provided for, 
as such. 

This instrument, then, is not a "future con- 
tract" "for the sale of the land," within the 
meaning of the act, but only the further 
agreement prescribing the details of the pro- 
ceedings for securing the title for the benefit 
of themselves, and of the other parties, who 
had already purchased and paid the full con- 
sideration, in pursuance of the covenants in 
the fonner agreements, as they themselves 
understood and intei-preted them; and al- 
though there may have been no legal obliga- 
tion resting upon the parties to insert this 
particular covenant, or to procure the title 
for their prior vendees, who should fall with- 
in lands patented to a party other than their 
vendor, yet it is clear that the agreement in 
this particular recognizes a meritorious 
claim, and is in strict accordance with good 
morals, and the natural equities of the case. 
The parties to the contract, when the title 
had been obtained, were themselves but do- 
nees of the government. They paid no con- 
sideration to the government, other than that 
of mere settlement and improvement, and 
the contribution thereby made to the devel- 
opment of the interests and material pros- 
perity of the country. Their vendees gen- 
erally, so far as they occupied and improved 
the lots purchased, did as much, at least, 
for the interest of the country, and, in addi- 
tion, paid a full consideration in money to 
the parties themselves. They were claimants 
equally meritorious with their grantors, and 
were, at least, equally within the policy, if 
not, also, within the express terms of the 
donation act. The parties to this contract, 
therefore, were not prohibited from recogniz- 
ing and giving effect to past contracts, con- 
veyances and transactions respecting the 
land, according to their respective merits, 
and none other were provided for in this 
agreement. I am satisfied that it is not a 
future conti-act "for the sale of the land," 
within the meaning of the act. 

The act should, if necessary, be liberally 
construed, so as to give effect to the general 
policy implied from and indicated by its 
terms of recognizing the meritorious claims 
of all those who had before been compelled, 
from the necessities of the case, to occupy 
and improve their possessions, at the risk of 
finally losing the results of their labors and 
expenditures. The various vendees of the 
parties to this instrument are, I think, meri- 
torious claimants within the policy of the 
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law, and not merely gratuitous beneficiaries. 
The agreement, in my opinion, is valid, and 
it was by virtue and in consequence of this 
agreement that Lownsdale himself was en- 
abled to procure the title. Without it, and 
without the assent of nis co-parties, he was 
not in a position to present and prove up his 
claim to any part of the land, and, having 
enjoyed the full benefit of the agreement, he 
ought to be held to a performance of all the 
obligations assumed by him under its pro- 
visions. 

My conclusion is, that the matters set up in 
the cross-bill, and established by the evi- 
dence, are sufficient to call for the equitable 
interposition of this court, and to entitle the 
complainant therein to the equitable relief 
prayed for. 

Let a decree be entered in pursuance of the 
prayer of the cross-bill, and denying the re- 
lief asked in the original bill. 

DEADY, District Judge. I concur in the 
conclusion reached in the opinion of the cir- 
cuit judge. After careful consideration, and 
not without some doubt and hesitation, I 
have become satisfied that by force of the 
agreement of March 10, 1852, and the sub- 
sequent action of Lownsdale, Coffin and 
Chapman, under and in pursuance of it, that 
each of them took and obtained from the 
United States his separate portion of the land 
claim in trust for the purchasers or then- ven- 
dees of any lots si^ated therein, and before 
that time sold by any or all of these parties. 

From the passage of the donation act— Sep- 
tember 27, 1850— and prior thereto, Lowns- 
dale, Coffin and Chapman had occupied and 
held this land claim in common and made 
sales of lots throughout the extent of it; 
but on Llarch 10, 1852, by means of this 
agreement, and with intent to conform to 
the provisions of said act and obtain the 
benefit thereof, they partitioned the claim 
between them, so that each was thereafter 
enabled to proceed for himself and notify 
upon and obtain a donation of a separate 
parcel of the whole tract 

The donation act was a gi*ant in praesenti. 
Each of these settlers— Lownsdale, Coffin 
and Chapman, was upon the land at the date 
of its passage, and from that time is deemed 
to have an estate in fee simple in his dona- 
tion, subject only to be defeated by a failure 
on his part to perform the subsequent condi- 
tions of residence, cultivation and proof 
thereof. 

This being so, it follows that at the date of 
this agreement either of these parties could 
impress a trust upon his donation in favor 
of any one. And even if it be considered 
that the settlers acquired no interest in the 
land until the partition and notification be- 
fore the surveyor-general, still each one hav- 
ing acquired his separate portion of the com- 
mon claim in pursuance and partly by means 
of this agreement, so soon as he did so ac- 
<iuire it, the trust provided for in it became 
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an executed one, and might be enforced by 
the beneficiary thex-eof, although a mere vol- 
unteer from whom no meritorious considera- 
tion moved. 

But I do not think that these lot holders 
are shown or can be presumed in any way 
to have contributed to the acquisition of the 
land claim from the United States by the 
settlers. In the first place, I have serious 
doubts whether any one could acquire title 
under the donation act to a less quantity of 
the public land than the smallest legal sub- 
division—forty . acres. It is confidently be- 
lieved that no attempt was ever made to do 
so. The act was framed and passed to meet 
the condition and wants of an agricultural 
community already upon the land and in oc- 
cupancy of it, and made no provision con- 
cerning town sites or lots as such. The 
only town in tlie territory then of sufficient 
importance to be known to congress, was 
Oregon City, and this site was reserved for 
the benefit of a university, subject to the 
right of the purchasers of lots from the 
former occupant of the claim, to have the 
same confirmed and patented to them direct. 
Donation Act, § 11. But admitting that one 
of these lots or blocks might have been 
claimed under the act as a donation, there is 
no evidence that any of the persons claiming 
the ' lots in question, in March, 1852, was 
personally residing upon and cultivating it, 
as required by the act, and from the goieral 
and well known history of the counta,*y at 
this period, it is safe to assume that none 
could be produced. To acquire a title under 
the donation act, required, as a considera- 
tion, a servitude of four years personal resi- 
dence upon and cultivation of the land 
claimed. In March, 1852, the future value 
of lots in Portland was very problematical. 
The class of people who settle and build up 
new towns were on the wing. The rich gold 
mines lately discovered in the southern part 
of the state were attracting much attention 
and measurably depopulating Portland and 
the region round about Indeed, it is doubt- 
ful if one person in ten of the lot holders of 
that day would have taken any lot or block 
in Portland as a gift upon the conditions of 
continued and personal residence and culti- 
vation required by the donation act 

Again, it is judicially Icnown to the court 
that, prior to the passage of the donation act, 
the title to all the lands in Oregon was in the 
United States, that in March, 1852, no one 
could have had any title to any portion of 
this land except under that act Lownsdale 
V. Parrish, 21 How. [02 U. S.] 290; Sparrow 
V. Strong, 3 Wall. [70 U. S.] 103. Therefoie 
there can be no presumption that these lot 
holders had any interest in the lots except 
the bare possession, or were in any condition 
to claim them advei-sely or in opposition to 
the paramount occupation and title of the 
settlers. The lot' holder occupied and claim- 
ed under and in subordination to the settler, 
and could only acquire title through him. 
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In the great majority of instances the settler 
was under -written obligation of some kind 
to make title to the lot holder when he should 
acquire it 

From the view taken of the matter, I do 
not deem it material to consider whether the 
deed to Marshall is the deed of Lownsdale 
or Coffin. Upon this point I express no opin- 
ion. For whether it be the deed of either or 
both, the transaction was a sale of their 
interest in block 13 by one of the parties to 
the agreement of JIarch 10, 1852, and there- 
fore within the terms of the -trust declared 
and provided for in the fourth covenant of 
that instiiiment. 

Neither do I consider or decide the ques- 
tion whether CoflHn became reinvested with 
the right of Marshall in or to block 13 by the 
redeliveiy to him of the Marshall deed in 
San Francisco. Upon the hearing counsel for 
the respondents in the cross-bill, expressly 
declared that they made no question as to 
the sufficiency, of the mesne conveyances 
from Marshall to Davenport, and admitted, 
so far as they were concerned, that the lat- 
ter might be considered as having acquired 
all the right that Marshall ever had in the 
premises. 

I think the agreement of March 10, 1S52, 
a valid instrument, and not within the pro- 
hibition contained in section 4 of the dona- 
tion act against "all future contracts" "for 
the sale of the land" granted by the act. By 
its tei-ms it appears to be a contract concern- 
ing the making of title to the parcels or lots 
of land already sold, and for aught that ap- 
pears before the passage of the donation act 
But if this were doubtful, good policy, it 
seems to me, requires that the instrument as 
between the parties to it and in favor of 
those intended to be benefited by it, should 
be so construed and upheld. 

[NOTE. The .plaintiffs took an appeal in this 
ease to the supreme court, which aflBrmed the de- 
cree of the ch'cuit court. Mr. Justice Miller, who 
delivered the opinion, held that contracts made 
between actual settlers on tiie public land, con- 
cerning their mere possessing riglits, were, as be- 
tween the parties, valid and binding, and that 
this is true, though there was at the time no act 
of congress by which they might secure any title 
to the land. The provision of the Oregon donation 
act making void all future sales by settlers until 
patent issues, has no application to sales made he- 
fore the passage of the act In speaking of the 
use of the word "future" in the act, says tlie 
learned justice: "The act was, on its face, in- 
tended to cover settlements already made, and tiie 
careful limitation of this proviso to future con- 
tracts of sale; that is, sales made after the pas- 
sage of the act, — ^raises a strong implication of 
the validity of such contracts made before the 
passage of the statute." 18 Wall. (85 U. S.) 
307. For other suits by the same plaintiffs 
against other claimants of interest in the Port- 
land land claim, see Cases Nos. 8,012, 8,017, 
S.023. 8,024. For suits brousrht against these 
plaintiffs in the same matters, see Id. 4,769, 4,- 
775, 4,776. For suits brought by the plaintiffs 
for their interest under Nancy Lownsdale, see 
Id. 8,013, 8,021, 8,022.] 
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LAMB V. GILLETT. 

[6 McLean, 365.] i 

Circuit Coui-t, S. D. Ohio. April Term, 1855. 

Tax Title — Deed Prima Facie Good — Pakol 
Pkoof of Matters not of Record— Presump- 
tion IN Favor op REGULARiTr. 

1. A claim of title under a tax sale, can only be 
sustained by showing a substantial compliance 
with the statute. 

2. Under the tax law of Ohio, of the 14th of 
Jlarch, 1831 [Laws Ohio 1829-31, p. 288], which 
declares that the deed of a county auditor for 
land sold for taxes shall vest a good and valid ti- 
tle in the grantee, both in law and equity, anil 
shall be received in all courts as prima' facie 
evidence of a goQd and valid title, the deed is 
admissible in evidence, without proof of the 
preliminary proceedings. 

3. The deed being received in evidence, the onus 
of impugning its validity, by showing that the 
prior proceedings were UTegular or illegal, rests 
on the other p^^ty. 

4. The recitals in the county auditor's deed, 
being made under the sanction of his official oatli, 
are presumed to be true til! the contrary is proved. 

5. In proof of the proceedings, preliminary to 
the sale, it is only necessary to show by the coun- 
ty auditor's record, such facts as the statute ex- 
pressly requires to be of record; and parol proof 
is admissible of any facts, not required to be re- 
corded. 

6. Tlie doctrine of presumption in favor of tlie 
acts of sworn public officers, applies in cases in- 
volving the validity of tax proceedings. 

At law. 

Swayne & Baker, for plaintiffs. 
Mason & White, for defendant 

LEAVITT, District Judge. This is an ac- 
tion of ejectment for a tract of land in Clark 
county. By agreement of counsel the case 
was submitted and argued at the last term, 
without the intervention of a .iury, and with 
the understanding that the evidence offered 
was to be received, subject to all legal excep- 
tions to its competency. The lessors of tlie 
plaintiffs, as proof of title, have introduced a 
patent from the United States, dated tlie 17th 
of June, 1817, granting the tract in contro- 
versy to Joseph Lamb's heirs; and, in con- 
nection with this, they have proved that they 
are the legal heirs of the said Lamb. The 
defendant [James H. GiUett] sets up a title 
under a sale of the land for taxes. He has 
offered in evidence: 1st. A deed from J. S. 
Halsey, county auditor of Clark county, dated 
28th of Mai-ch, 1835, to LandafE W. Andre\vs, 
which, after reciting fully the prior proceed- 
ings, shows a sale of the tract on the last Mon- 
day of December, 1832, to James L. Torbort 
for the taxes of 1831 and 1832, and an as- 
signment of the certificate of purchase by Tor- 
bert to said Andrews. 2d. A deed from An- 
drews and wife to Joseph Wheldon, dated tlie 
17th of March, 1837. 3d. A deed from Whel- 
don and wife to the defendant, dated the l(5tli 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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of May, 1^9. The defendant also offered in 
evidence, an atistract from the books of the 
county auditor's office, from -which it appears 
that the land was entered upon the duplicates 
in the name of Joseph Lamb's heirs, for the 
years 1831 and 1832; and having been re- 
turned delinquent for those years -was offered 
for sale, and sold by the county treasurer to 
the said James L. Torbert. In connection with 
these abstracts, the duplicates from the offices 
of the county treasurer, the county auditor, 
and the auditor of the state for the years 
above named, as also an authenticated copy 
of the delinquent lists from the office of 
the state auditor, were exhibited. The de 
fendant also introduced James S. Halsey, 
the county auditor of Clark county during 
tlie progress of these proceedings, as a wit- 
ness, who testified that the duplicates ex- 
hibited as those delivered by him to the coun- 
ty ti-easurer for the years 1S31 and 1832, were 
the same that were made out and delivered by 
the witness to the treasurer, with the proper 
year mai-ked on the back of eadi. The lessor 
of the plaintiffs also offered cei-tain abstracts 
from the books of the county auditor's office, 
with copies of the certificates appearing on the 
duplicates in that office for the years 1831 and 
1S32, to prove, from the dates of those cer- 
tificates, that the duplicates had not been made 
out and delivered to the treasurer within the 
time presei-ibed by the statute, and that in 
other respects the law had not been complied 
with. In explanation of the dates of the cer- 
tificates referred to, the defendant examined 
Mr. Halsey, who stated that the dates affixed 
to them had no reference to the time when the 
duplicates for the use of the county treasurer 
were made out, or the date of their delivery 
to him by the witness as county auditor. And 
the witness also stated that he had no reason 
to doubt, and did believe, that the duplicates 
referred to were made out and placed in the 
hands of the treasm-er in proper time. 

This statement, it is believed, presents sub- 
stantially, the evidence offered in this case, 
though probably not in the precise order of 
its inti-oduction by the parties. It shows, how- 
ever, with sufficient distinctness the matters 
in controversy requiring the consideration of 
the court There is no disagi-eement between 
the counsel as to the correctness of the prin- 
ciple that, to sustain a tax title, the pai-ty 
claiming under it must show a substantial 
compliance with the requirements of the stat- 
ute under which the proceedings have taken 
place. This has been too well settled, as ap- 
plicable to the acts of all public officers de- 
riving their authority from the statutory en- 
actments, to be now questioned. In general, 
the courts of Ohio have applied it with great 
stringency to proceedings constituting the ba- 
sis of tax titles. In some of the more recent 
cases, howevei*, which will be particularly no- 
ticed hereafter, the supreme court of Ohio 
have relaxed from the strictness and seventy 
of their earlier decisions. But the right of a 
party resisting the validity of a tax title, to 
14FED.CAS. — 64 



impugn it by showing defects and irregular- 
ities in the preliminary proceedings, has been 
uniformly recognized by that court. And in 
this court also, in the few cases which have 
been before it, involving tax titles, the same 
principle has been sanctioned. Yet it must 
be admitted that in this class of cases, ques- 
tions of no small difficulty sometimes arise as 
to what constitutes a substantial compliance 
with the law, and under what circumstances 
parol proof is admissible to show what has 
been done, and to what extent the doeti-ine of 
presumption in favor of the acts of public 
officers, may be properly applied to sustain 
those acts. 

Before Ave consider the question whether the 
defendant has proved that in the proceedim^s 
imder which he claims title, there has been 
a substantial compliance with the statute, it 
may be proper to ascertain under what circum- 
stances the deed of the county auditor is to be 
received and treated by the court as prima 
facie evidence of title in the grantee. 'J'his 
point has been discussed by counsel, and sev- 
eral authorities have been cited applicable to 
it. On the one hand, it is insisted that the 
deed, including all its recitals, is to be re- 
ceived and aca-edited as prima facie evidence 
of title, without other proof; and that, being 
so received, the onus of showing defects and 
irregularities in the prior proceedings, affect- 
ing its validity, falls on the party who re- 
sists the title set up under it: or, if the deed 
is not thus received, and this effect given to it 
without extrinsic proof, it is necessary only to 
show preliminarily, that the land sold for tax- 
es and conveyed by the deed, had been duly 
entered on the duplicate for taxation, and had 
been returned delinquent and sold for the 
taxes. On the other hand, it is urged that the 
auditor's deed is not per se, to be received as 
prima facie evidence, and only when it is sus- 
tained by proof of a strict compliance with all 
the provisions of the statute. 

This point, in the precise form in which it 
has been discussed by counsel, does not neces- 
sarily arise in this case. The defendant, 
without pressing the question of the admissi- 
bility of the deed, unsustained by other proof, 
has introduced the record of the proceedings 
on which it is based; and that record con- 
stitutes an item of evidence in the case. In 
this view, the court might properly restrict 
their enquiry to the question of the sufficiency 
of the auditor's deed, sustained as it is by the 
extrinsic proof offered by the defendant. We 
will, however, briefly consider the provision 
of the statute under which this deed was 
made, and the authorities referred to by coun- 
sel bearing on the question of its constniction. 
An d here it may be remarked, that on this 
question, in accordance with a principle long 
sanctioned by the supreme court of the Unit- 
ed States, we shall be guided in our conclu- 
sions by the construction given to the statute 
by the supreme court of Ohio, so far as it is 
fixed and ascertainable. 

The statute under which the land in dispute 
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was sold foi- taxes, was the act prescribing 
the duties of county auditors, passed llarch 
14, 1831. 3 Chase's St. 1807. This statute, 
among other things, requires that if land re- 
turned delinquent for the non-payment of 
taxes and sold, is not redeemed by the owner 
within two years from the date of the sale, 
the county auditor, after the expiration of 
that time, shall make out and deliver a deed 
therefor to the purchaser or his assignee. 
And the 39th section declares the effect of 
the deed in these words:— "The deed so made 
by tlie auditor, shall vest in the grantee, his 
or her heirs or assigns, a good and valid title, 
both in law and equity, and shall be reci'eived 
in all courts as prima facie evidence of a good 
and valid title in such giuntee, his or her 
heirs or assigns." 

.Some cases from the Ohio Reports have 
been cited by counsel, on the point under con- 
sideration, which originated undei* statutes 
differing in their general provisions, and espe- 
cially in the language used declaring the ef- 
fect of a deed executed for land sold for 
taxes, from that under which the proceedings 
in this case were had. It will not be neces- 
saiy to notice these with much particularity. 
In the case of Holt v. Hemphill, 3 Ohio, 232, 
it is not stated in the report under what stat- 
ute the tax proceedings took place, nor what 
was the peculiar language of the law in re- 
gard to the effect of the deed for land sold for 
taxes. The court held that the deed was no 
evidence of title, unless accompanied with 
proof that the proceedings prior to the sale 
had been conducted according to the require- 
ment of the statute. And, in the case of Car- 
lisle V. Longworth, 5 Ohio, 308, wiieh in- 
volved the validity of a tax deed imder the 
act of February 1, 1825 [23 Laws Ohio, p. 89], 
the same principle was settled. The 9th sec- 
tion of the act provided, that "the deed made 
by the county auditor, as herein before speci- 
lied, shall be received as prima racle evidence 
of title, and shall convey to the purchaser or 
purchasers, a good title in law and equity," 
&c. The court say: "Before the deed made 
by the county auditor can be received as evi- 
dence, it must be shown that he had authori- 
ty to make it This is done by showing that 
the land had been advertised and sold for 
taxes." And again: "In connection with this 
preliminaiy evidence, the deed will be re- 
ceived, and the legislature has declared its 
effect" In the case of Thompson v. Got- 
ham, 9 Ohio, 171, the court say: "In or- 
der to sustain a title under a sale for taxes, 
it is not sufficient to produce the collector's 
deed. There must be evidence to show that 
the tax has been levied, that the steps, re- 
(luired by law to authorize the sale, have 
been taken, and that the person making the 
deed had authority to make it" The tax 
in the case here cited, was not assessed under 
a general tax law, but by a corporation, hav- 
ing power under its charter to levy taxes for 
certain purposes. 

The next case presenting the question 



whether the auditor's deed, under a tax sale, 
could be received in evidence without extrin- 
sic proof to support it was that of Turney v. 
Yeoman, 14 Ohio, 207. In this case there had 
been a forfeiture of the land to the state, for 
the nonpayment of taxes; and the land was 
sold under the act of the 14th March, 1831, 
providing for the sale of lands forfeited. 3 
Chase's St 1817. By the Gth section of the 
act the county auditor was required to exe- 
cute a deed to the pui-chaser, "which deed," it 
is declared, "shall be prima facie evidence of 
title in the purchaser or purchasers." The 
deed of the county auditor was objected to, as 
inadmissible without proof of the preliminary 
proceedings. In the commencement of their 
opinion, the court say: "The objection to tlie 
introduction of this deed presents a new and 
interesting question," from which it is to be 
inferred that there had been no previous de- 
cision of the court on that point, that was re- 
garded as authoritative. After a critical ex- 
amination of the statute, the conclusion to 
which the court arrives, is, that effect must 
be given to the clear and explicit provision of 
the statute declaring that the auditor's deed 
shall be prima facie evidence of title in the 
grantee. The court say, "it makes the deed, 
while unimpeached, evidence in and of itself, 
without any other proof." And adverting to 
the decision in the case of Carlisle v. Long- 
worth, the court arrived at the conclusion 
that it rested on the peculiar phraseologj' 
of the 9th section of the act of 1825, which de- 
clared the auditoi-'s deed evidence, only after 
proof that the preliminary requisites of the 
statute had been complied with. 

This ease would seem to be decisive on the 
question now under consideration. It is true 
the tax title set up in that case was based 
on a sale of land forfeited to the state for non- 
payment of taxes, pursuant to the act of the 
14th of March, 1831, to provide for the sale 
of lands thus forfeited. But in principle, no 
distinction is perceived between a sale under 
that statute and the statute authorizing the 
sale of lands delinquent for the nonpayment 
of taxes. In either, there must be a substan- 
tial compliance with the requirements of the 
statute. It is noticeable, however, tnat there 
is some difference in the phraseology ot these 
statutes, in refei-ence to the effect of the coun- 
ty auditor's deed. In- the law respecting sales 
for delinquent taxes, the legislature have de- 
clai-ed that the deed made by tne auditor 
shall "vest a good and valid title" in the gran- 
tee, both "in law and equity," and shall be 
received in all courts as prima facie evidence 
of a good and valid title, whereas, in the act 
relating to forfeited lands, it is simply de- 
clared that the auditor's deed "shall be prima 
facie evidence of title in the purchaser or 
purchasers." It seems clear, that if under 
the latter statute the deed is admissible in 
evidence, unsustained by proof of the prelim- 
inary proceedings, much more is it so under 
the act relating to sales of delinquent lanas, 
in which the legislature, ex industria, have 
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declared that the deed shall vest in the pur- 
chaser a good title, hoth in law and equity, 
and in mandatoiy terms have required all 
courts to receive such deed as prima facie 
evidence of title. 

The ruling of the supreme court of Ohio, in 
the case of Tumey v. Yeoman, just referred 
to, has not been changed in any case which 
has since heen hefore that court, Dut has, as 
we think, been affirmed in two cases which 
will now be noticed. In Douglas v. Danger- 
field, 14 Ohio, 522, a tax title was in question, 
originating under the statute of 1831, the 
same under which the proceedings in the case 
before the court took place;- but tne question 
whether the auditor's deed could be received, 
per se, as prima facie evidence of title, was 
not distinctly presented, for the reason that 
the patty claiming under the deed had intro- 
duced evidence of the prior proceedings, in 
support of the deed. But in their opinion, 
the court make the pregnant remark, that 
"it would not, perhaps, be going too far to 
say that the production of the auditor's deed 
alone was siiflo-Cient to put the defendants on 
their defence." It is obvious, we think, that 
if there had been no extrinsic evidence offer- 
ed, the deed would have been received, in ac- 
cordance with the decision In the case of 
Tm-ney v. Yeoman. In a subsequenx case be- 
tween the same parties (16 Ohio, 24) the judge 
who gave the opmion of the court, refers to 
the foi-mer case, and speaks of the point de- 
cided as "the late dedsion of this court, which 
gives effect to tax deeds without other proof 
to support them." 

In view of these cases, we think there can 
be no doubt that the supreme court of Ohio 
intended to give a construction to the provi- 
sion of the statute declaratory of the effect of 
an auditor's deed, by which such deed is re- 
ceivable in evidence, without extrinsic proof, 
as prima facie evidence of title; and that 
its reception throws upon the party resisting 
the tax title the burden of impeaching it 
by proof that the prior proceedings were 
not in accordance with the statute. And 
we accord fully with that court in this con- 
clusion as we do not see, from the plain and 
explicit language of the statute, that any 
other is admissible. In accordance with 
this view, the proper order of proof would 
be, that the evidence impugning the pro- 
ceedings on which the auditor's deed was 
based, should follow the introduction of the 
deed. But, as before stated, as we under- 
stand the course pursued by counsel in the 
trial, the defendant, in connection with the 
deed, offered transcripts from the books of 
the auditor, with other proof to sustain it 
In this posture of the case, it will perhaps 
be more convenient and appropriate to ad- 
vert to this evidence before considering that 
offered by the plaintiffs in support of their 
exceptions to the proceedings prior to the 
tax sale. As before noticed, the defendant 
has offered transcripts from the auditor's 
books showing the preliminary proeeed- 
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ingSi accompanied with the duplicates for 
the years 1831 and 1832, and an authenticat- 
ed copy of the list of lands returned as de- 
linquent for the nonpayment of the taxes for 
those years. From an inspection of these 
papers, it satisfactorily appears that the 
land in controversy was duly entered on the 
duplicate of 1831, for Clark county, as sub- 
ject to taxation, in the name of Joseph 
Lamb's heirs, and was returned by the 
county treasurer as delinquent for that year. 
It was again entered in the name of the 
same pei-sons on the duplicate of 1832, char- 
ged with the tax of that and the preceding 
year, with the interest and penalty added, 
and again returned as delinquent It also 
appears from the record of sales of lands 
sold for taxes in Clark county, that a list 
of lands delinquent for the years named, 
embracing the tract in question, in the name 
of Lamb's heirs, was published for four 
weeks successively after the 1st of Octo- 
ber, and prior to the 1st of December, 1832, 
in the Western Pioneer, a newspaper printed 
at Springfield, with a notice that the sev- 
eral tracts named in said list would be of- 
fered at public sale at the court house, on 
the last Monday of December, in said year; 
and that the tracts, pursuant to the notice, 
were offered for sale by the treasurer; and 
that the ti-act in the name of Lamb's heirs 
was returned as sold to the said Torbert. 
If we are right in the conclusion before 
stated, that by the express provision of the 
statute, the auditor's deed is to be received 
as prima facie evidence of title, it was not 
incumbent on the defendant to offer any 
proof to sustain it until impeached by the 
other party. We suppose, as a necessary 
result, all the recitals of the deed are to be 
received as true till the contrary appears. 
Such was clearly the intention of the stat- 
ute, in the provision declaring the effect of 
the auditor's deed. The deed is "made by 
that officer under all the sanctions of his 
official character, and, upon the soundest 
principles of law, is to be viewed with every 
presumption in its favor, until it is invali- 
dated by proof. In its recital of the pre- 
liminary proceedings, it is to be regarded as 
a solemn certificate by the officer that they 
transpired precisely as they are set forth. 
Having carefully examined the recitals of 
this deed, and compared the facts stated 
with the requirements of the statute, we 
find that all these requiremnts have been 
fully and accurately complied with. Eveiy- 
thing necessary to be done, is certified to 
have been done in the precise manner point- 
ed out by law. 

Viewing the auditor's deed in this light, 
the enquiry is presented, whether it is effi- 
ciently impeached by the proofs offered by 
the plaintiffs. Before noticing the excep- 
tions insisted upon as invalidating the deed, 
it may be proper to remark, that they can 
only be sustained by positive proof that the 
facts relied on as the basis of the tax title. 
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and which, by the statute, give it legal vi- 
tality, do not exist. It is the undoubted 
right of the party impugning such title, to 
show that it has no foundation in fact or 
law on which to rest. As to him, the coun- 
ty auditor cannot be regarded as his agent, 
and he is not concluded by his acts, and 
may even contradict facts appearing of rec- 
ord on the auditor*s books. He may defeat 
the tax title by showing that the land taxed 
was by law exempt from taxation, or that it 
was not entered on the duplicate, or that 
the taxes had been actually paid, or that 
the land was never returned delinquent, and 
was not in fact sold for taxes. All this he 
may show by substantive proof; but he can- 
not rest on mere presumptions to rebut and 
negative the recitals of the auditor's deed, 
or the facts exhibited by the records and 
transcripts from his office. 

The exceptions to these proceedings, as 
stated and insisted on by the plaintiffs' 
counsel, refer: 1st. To alleged defects and 
irregularities connected with the duplicates; 
as that it does not appear on the duplicates 
exhibited, for what years they were made, 
or that they were the duplicates for Clark 
county, or were even in the county auditoi-'s 
office, or that they were made out by the 
luth of August, and delivered in due time 
to the county treasurer. 2d. To alleged de- 
fects and irregularities connected with the 
delinquent list, and the sale of the land; 
as that it does not appear that the treasurer 
made oath to the delinquent list foi 1831, 
or that he gave public notice of the sale im- 
mediately after the loth of August. This 
statement embodies, it is believed, the ex- 
ceptions relied on by the plaintiffs' coun- 
sel, in resisting the title asserted under the 
tax deed. These exceptions, it will be no- 
ticed, are founded upon, and suppose facts, 
which are in opposition to the recitals of the 
auditor's deed. As before stated, that deed 
recites, with great specialty and minute- 
ness, all the proceedings preliminary to the 
sale, as having been conducted in exact ac- 
cordance with the requirements of the stat- 
ute. The objections urged, are not based 
on any positive proof of any act of official 
neglect or misconduct on the part of those 
charged with the enforcement of the law, 
but on inferences of such neglect or miscon- 
duct, deduced from certain documents offer- 
ed in evidence by the plaintiffs. In accord- 
ance with the views before expressed, as to 
the legal effect and operation intended to 
be given to the auditor's deed under the 
statute, we think that nothing has been 
shown to impeach its validity, and that it 
vests in the grantee a good title. 

But, if this conclusion is erroneous, and it 
should be conceded that the plaintiff has so 
far impeached the proceedings on which the 
tax title rests, as to make it incumbent on 
the defendant to sustain the recitals of the 
auditor's deed, no reason is perceived why 
that is not satisfactorily done by the evi- 



dence before the court, which has been be- 
fore noticed. This evidence consists in ab- 
stracts and transcripts from the books of the 
county auditor's office, explained as to some 
facts, by the parol testimony of the person 
who held the office of county auditor, while 
these proceedings were in progress. This 
evidence corroborates and sustains the re- 
citals in the deed. It is indeed insisted, 
that parol evidence is inadmissible to es- 
tablish any fact, connected with these tax 
proceedings; but, upon the authority of 
cases, to which we shall hereafter refer, we 
think, this objection is not sustainable. We 
suppose the principle applicable to this point 
is, that those acts which the statute express- 
ly requires to be of record, or in writing, 
must be so proved; but as to matters where 
this is not required, parol or secoudai-y 
proof is competent. The application of this 
principle, in connection with the verbal tes- 
timony of Mr. Halsey given on the trial, 
disposes of several of the exceptions to 
these proceedings, if otherwise well taken. 
He testifies that the duplicates for Clark 
county for the years 1831 and 1832, made 
out for the various purposes designated by 
the statute, and offered in evidence, were 
made by himself, and identifies those exhib- 
ited to him as the duplicates for those 
years. He also proves that the copy requir- 
ed by the 23rd section of the statute, to be 
made out and delivered to the county treas- 
urer, was made out and delivered by him, 
with the proper year inscribed, and as the 
witness believes "on or before the 15th day 
of August" as directed by the statute. As 
the law does not require the auditor to make 
any record, or memorandum in writing of 
the making and delivery of this duplicate, 
there can be doubt, that it is competent 
to prove it by parol. 

The counsel for the plaintiffs has referred 
to the case of Kellogg v. McLaughlin, 8 Ohio, 
114, as an authority against the admissibility 
of parol evidence, in support of a tax proceed- 
ing. That case involved the validity of a tax 
sale, under the act of March, 1831. It seems 
that written evidence of the publication of the 
notice of sale, taken from the books of the 
county auditor, had been offered in evidence, 
and rejected in the court below, on the ground 
that it did not appear that the publication had 
been made as required by the statute. The 
30th section provides, that prior to the sale, 
the delinquent list and notice of sale, sball be 
published for four successive weeks "between 
the first day of October and the first day of 
December." The record showed that the pub- 
lication was for four successive weeks be- 
tween the first Monday of October and the 
first Monday of December. The supreme 
court held that the evidence was properly re- 
jected, as the record did not show that the last 
of the publications was before the first day of 
December. This case settles the principle, 
that as the statute made it the express duty 
of the auditor to record the delinquent list 
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with the notice of sale annexed, it must be 
proved by the record that the statute had been 
complied with, and that parol evidence was 
not admissible to show the publication was 
in fact made as prescribed by the statute. 
Such proof would have contradicted the rec- 
ord, and was therefore clearly incompetent 
But, in that case, it is not held or intimated 
that parol proof may not be received to estab- 
lish any fact, which the law does not require 
to be recorded or in writing. 

In the ease of Thevinin v. Slocum, 16 Ohio, 
519, the distinction adverted to, is distinctly 
recognized. It was a tax title ease, under the 
act of 1822 [20 Laws Ohio, p. 23]. Parol proof, 
in connection with documentary evidence was 
offered, and held to be admissible, in regard 
to any fact, which the statute did not require 
to be in writing. One of the questions was, 
whether the delivei-y of a written order for 
the sale of the land, required under the stat- 
ute referred to, could be proved by parol. The 
judge delivering the opinion of the court said, 
"I find nothing in the law of 1822, which 
made it necessary that the fact of delivery 
should be recorded by the auditor of the coun- 
tj'." "It might then be proved as any other 
matter in pais by parol, and the man who re- 
ceived the list was as competent to prove its 
delivery as any other person." And in an- 
other part of the opinion, on another point in 
the case, the same doctrine is distinctly laid 
down. 

It is to be noticed in this connection, that 
the tax law of 1S31 requires in express terms, 
tliat certain matters shall be placed on record 
by the county auditor. By the 26th section 
the county auditor and the county treasurer 
are required to make a settlement on the first 
Monday of January, when a delinquent list is 
to be made out, and sworn to by the treas- 
urer; which list properly certified by the au- 
ditor, he is required to record in his office. 
And by the 31st section, the auditor is re- 
quired to record the delinquent list, with a 
copy of the notice of sale, from the newspaper, 
in which it is published. And by the 3J:th 
section it is made the duty of the auditor to 
attend all sales of delinquent lauds, and to 
ma.k(- a record thereof. As the statute re- 
quires nothing to be of record, but the matters 
specified in the sections referred to, the impli- 
cation is strong, that the legislature did not 
jntenc" that any other part of the proceedings 
should be recorded. And hence, the reason 
and propriety of the distinction adverted to, 
between the mode of making proof of acts of 
record and those not of record. 

Without deeming it necessary minutely to 
analyze the several exceptions urged to these 
proceedings, it only remains to say, tliey are 
fully met and answered by the well establish- 
ed legal doctrine of presumption in favor of 
the acts of sworn public officers. This doe- 
trine is too well known and sanctioned, to 
require the citation of authorities to sustain it. 
It has also been applied by the supreme court 
of Ohio, in cases involving the validity of tax 



titles, as will appear from the cases, to which 
some reference will now be made. 

In the case of Winder v. Sterling, 7 Ohio, 
190, one of the questions before the court was, 
whether the record showed a compliance with 
one of the provisions of the tax law of Feb. 
1, 1825, which required the delinquent list to 
be verified by the oath of the collector, admin- 
istered by the county auditor. The collector 
had signed a certificate, in the form prescribed 
by the statute, which was set out in the rec- 
ord, but there was no evidence that he had 
been sworn to it. Yet the court held, that the 
absence of any proof that an oath had been 
administei'ed,as required by the statute did not 
vitiate the proceeding. In thus deciding, the 
court must have presumed, that the statutory 
requirement had been complied with; there 
being no evidence justifying the conti-ary pre- 
sumption. In the same case, a similar doc- 
ti-ine was recognized and applied. It appear- 
ed from the transcript from the auditor's of- 
fice, that the delinquent list and notice of sale 
was published in a paper printed in an adjoin- 
ing county, but did not show, as the reason 
for such publication, that no paper was print- 
ed in the county, in which the land was sit- 
uated; or, that the paper containing the notice 
was in general circulation in such county. 
The court overruled this objection remarking, 
that "in this matter, the law is directory to 
the officer, and when he has exercised his dis- 
cretion, we are disposed to believe in the ab- 
sence of all proof to the contraiy, that he has 
done his duty." 

In the case of Sheldon v. Coates, 10 Ohio, 
278, the tax deed was objected to, on the 
ground that it appeared fi*om its recitals, that 
the eei'tificate of sale, on which the deed was 
based, was signed by the officer executing it, 
by the official designation of collector, instead 
of sheriff. Though such signing was deemed 
to be erroneous, the court held the objection 
not sufficient to set aside the deed, stating in 
their opinion among other things, that "it is 
a general rule in sales by public officers, that 
where there is a sufficient power to warrant a 
sale, a slight variance or omission will not be 
held material." In the same case, a further 
exception to the proceedings was insisted on 
that the sheriff, who, under the statute then 
in force was ex-offioio collector of taxes, and 
as collector, was required to give bond, had 
not done so, within the time directed by the 
statute. The law required this bond to be 
given before the first Monday of August, and 
that the duplicate should be withheld till bond 
was given. The bond was not given till the 
10th of September, and the duplicate was not 
put into the hands of the collector till the 20th 
of that month. But this objection was over- 
ruled, as was also another, based on an irregu- 
larity in the notice of sale. 

In the case of G-wynne v. Niswanger, 18 
Ohio, 400, it was objected that the transcript 
from the county auditor's books did not show 
that the list of taxes in arrears, requlfed by 
the statute to be made out and forwarded to 
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tlie auditor of state, on or before the 1st of 
August, was made out and forwarded by that 
day. In disposing of this objection, tbe late 
Judge Hitelieoeli, wlio delivered the opinion 
of the court said: "Tlie time in which it was 
sent, does not appear, but I suppose, under 
this law, we may venture to presume that it 
was sent in time, and that the officer perform- 
ed his duty." And, to another objection that 
it was not stated in the notice of sale, at what 
hour the sale was to commence, and that it 
did not appear from the return of the officer 
that the sale was at public auction, as directed 
by the statute, the court replied, that "the first 
is not necessary and the last will be pre- 
sumed." 

In the recent case of "SVard v. Barrows, 2 
Ohio St 241, the doctrine of presumptions in 
support of the acts of public officers in tax pro- 
ceedings, is fully considered, and conclusively 
settled. The objection to the tax title was 
the same as in the case of Winder v. Sterling 
before referred to, that it did not appear that 
the retuiTi of the list of delinquent taxes, re- 
quired by law to be made by the collector, 
was sworn to by him before the county au- 
ditor as expressly directed by the statute. He 
was required by the law to sign the delin- 
quent list, "and testify to the correctness of 
the same under oath or affirmation." As in 
the case of "Winder v. Sterling, the collector 
had affixed his name to a certificate purporting 
to be an oath, in verification of the list, accord- 
ing to the form given by the statute, but it 
did not appear that an oath or affirmation had, 
in fact, been administered to him. In their 
<.pinion, the coun; refer with approbation to 
the decision in the case just named, and prop- 
erly infer that the objection to the tax proceed- 
ing could only have been overraled by the ap- 
plication of the doctrine of presumption in sup- 
port of the fact, that the delinquent list had 
been duly authenticated by the oath of the 
collector. They say, the conclusion of the 
court was connect that there was "presumptive 
proof that the oath had been administered." 
And in reference to the omission in the case 
before them, the court say, "under such cir- 
cumstances, unless the statute makes written 
evidence indispensable, the officer will be pre- 
sumed to have done his dutj-, until the con- 
trary appears." And again— "Facts presumed 
are as effectually established, as facts proved 
where no presumption is allowed." 

These authorities seem to be decisive of the 
question under consideration, and justify tlie 
conclusion that the exceptions urged to this 
tax title cannot be sustained. Adverting to 
those exceptions, not one of them implies a 
more material omission, or irregularity than 
tliat which was held unavailable in the cases 
of Winder v. Sterling, and Ward v. Barrows. 
In those cases there was no evidence of a fact 
which might well be deemed essential to the 
validity of the proceedings, but which the 
court held was presumptively established. 
This principle is certainlj' broad enough to 
cover the exceptions in this case. They do 



not embrace any act, required by the statute 
to be of record, or in writing, and under the 
decisions referred to, constitute no objection 
to the title asserted by the defendant. Judg- 
ment for the defendant. 
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LAMB et al. v. KAMM et al. 

[1 Sawy. 238; 1 2 Chi. Leg. News, 397.] 

Circuit Court, D. Oregon. July 26, 1870. 

CovEXAXTs IN Deeds — Estate jk Exfeotaxci" — 
Ohegox Doxatios Act— Possess oky Rights. 

1. No covenant is implied from the use of the 
words in a deed, "bargain, sell and quitclaim." 

[Cited in Traver v. Baker, 15 Fed. 190.] 

2. A bargain, sale and quitclaim of all a par- 
ty's "right, title or interest" m real property, 
"wlietlier in possession or expectancy," passes 
nothing but what is then vested in the bargainor. 

[Cited in TVaver v. Baker, 15 Fed. 192; Felix 
V. Patrick, 145 U. S- 317, 12 Sup. Ct 860.] 

3. An estate in expectancy does not include a 
mere hope or possibility, without present interest. 

4. A covenant, that the bargained premises are 
free from encumbrances caused by the grantor, 
is not prospective, and is limited to tlie acts of the 
grantor. 

5. A covenant against the claim, right or title 
of any person claiming through tiie grantor, is 
equivalent to a special covenant of non-claim or 
warranty. 

'6. Such a covenant only operates upon the es- 
tate which the grantor then had in the premises, 
and does not prevent him or his heirs from assert- 
ing an after-acquired title to the same premises. 

In equity. 

W. Lair Hill and Walter W. Thayer, for 
complainants. 
Erasmus D. Shattuck, for defendants. 

DEADY, District Judge. This suit was 
commenced November 26, 1869. From the 
bill, and amendment thereto made January 
4, 1S70, it appears: 

I. That the plaintiffs, John R. Lamb, and 
Emma Lamb his wife, and Ida Squires, her 
sister, are citizens of the state of Kentucky, 
and that the defendants, Jacob Kamm, Mary 
E. Cooper, and Millard O., Ruth A. and 
James P. O. Lownsdale, are citizens of the 
state of Oregon. 

II. That on May 4, 1S02, Daniel H. Lowns- 
dale died intestate at the city of Portland, 
Oregon, seized in fee simple of the west 
halves of lots 5 and 6 in block 39, in said 
city of Portland, leaving as his only heirs 
at law the aforesaid defendants, except 
Kamm, and the aforesaid Emma and Ida; 
the said Emma and Ida being the children 
of Sarah M. Squires, a deceased daughter of 
said Daniel H., and the other of said heirs 
being his children; and that the heirs afoi-e- 
said are now seized in fee simple of the 
premises aforesaid as tenants in common — 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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the said Emma and Ida being so seized of ' 
one tentb each of said premises, and the oth- 
er four heirs of one fifth each thereof; and 
the plaintiffs' interests in the premises are 
of the value of more than $2,000. 

TTT That the defendant Kamm claims 
some interest in the premises, and pretends 
to derive some right thereto from Daniel H„ 
by virtue of a deed executed by said Daniel 
H., together with Stephen Coffin and "W. W. 
Chapman, to said Chapman on August 9, 
1850, and a subsequent deed from said Chap- 
man to Simon B. Marye, and a deed from 
said Marye to said Kamm, and that by the 
deed of August 9, 1850, aforesaid, the gran> 
tors therein, on consideration of the sum of 
$11,000, among other lots or parcels of land, 
did bargain, sell and 'quitclaim to said Chap- 
man, his heirs and assigns forever, all their 
right, title, interest, estate, claim, property 
and demand whatsoever, both at law and in 
equity, as well in possession as expectancy, 
to all that piece, parcel or lot of land lying 
and situate in Portland, Washington county, 
to wit: lots numbered 5 and 6 in block 39, 
with all and singular the hereditaments, 
etc., free from all incumbrances caused or 
permitted by them, their heirs, etc.,— and 
"free from the claim, right or title of all and 
every person or persons claiming by, through 
or under them, their heirs, etc., but not fur- 
ther or otherwise." 

IV. That at the date of the execution of 
the deed of August 9, 1850, the premises be- 
longed to the United States and were a part 
of the public land thereof; and that after- 
wards and before the death of said Daniel 
H., the United States did grant said prem- 
ises to said Daniel H., who died seized there- 
of as aforesaid, and the same descended to 
his heirs at law aforesaid, unaffected by 
said deed. Wherefore, the plaintiffs pray 
that their title to the premises may be de- 
clared, and that the same may be partition- 
ed between themselves and their co-heirs 
aforesaid. 

The defendants, except Kamm, being in 
fact united in interest with the plaintiffs, 
make no answer or defense to the bill. On 
February 1, 1870, the defendant Kamm de- 
murred to the bill, and assigned for causes 
of demurrer: L That it appears from the 
bill that the plaintiffs have no right to a 
partition of the premises; and 11. That it 
appears that Kamm claims title to the prem- 
ises adversely to the plaintiffs; and that the 
title is in dispute, and that of the plaintiffs 
at least doubtful. 

As against the defendant Kamm, the plain- 
tiffs do not seek partition, but to have their- 
title declared and quieted. If this defendant 
has no interest in the property as aUeged in 
the bill, then he has no interest in the ques- 
tion of partition, nor any right to object to 
a partition of the premises between the own- 
ers thereof. On the other hand, if the plain- 
tiffs are barred by the deed of their ancestor 
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from claiming any interest in this land, as 
against Kamm or other person claiming un- 
der the deed of August 9, 1850, then they 
have nothing in the premises to partition. 

So far as the title is concerned, it is true 
that Kamm claims adversely to the plain- 
tiffs. If it were not so, this suit to quiet 
the title would not have been brought To 
ascertain whether this claim of Kamm's is 
well founded or not, and if the latter, to re- 
lieve the plaintiffs therefrom, is one of the 
objects of this suit— and so far as Kamm is 
concerned, is the only one. Again, there 
can be no question but that as between 
Kamm and the plaintiffs there is a dispute 
as to the title of the property, but how that 
fact in any way militates against the plain- 
tiffs' right to maintain this suit against 
Kamm is not perceived. On the contrary, 
without such adverse claim and dispute be- 
tween the parties there would be neither oc- 
casion or right to maintain a suit to. quiet 
title. These, then, are no sufficient causes 
of demurrer. 

Kamm's right to the premises rests upon 
the effect to be given to the deed of Daniel 
H., Coffin and Chapman to Chapman, of Au- 
gust 9, 1850. The operative words in the 
granting clause of the deed are "bargain, 
sell and quitclaim." At common law no 
covenant was implied from the use of these 
words in any case. Frost v. Raymond, 2 
Cains, 190; Rawle, Cov. 475. Neither was 
any covenant implied from the use of these 
words by the statute regulating conveyances, 
then in force in the territory of Oregon. 
Or. Archives, 138, "Conveyances." The gran- 
tors only undertake to dispose of their then 
"right, title and interest" in the premises, 
and that was only the bare possession. Field 
V. Squires [Case No. 4,776]. It is true they 
also made use of the words "estate, claim, 
property and demand whatsoever, both at 
law and in equity, as well in possession as 
in expectancy," but these add nothing in le- 
gal effect to the phrase which precedes them 
—"right, title and interest." 

On the argument, counsel for the defend- 
ant sought to give some special signification 
to the word "expectancy" as indicating a 
sale or disposition by the deed of any in- 
terest in the premises which the grantors 
might then for any reason expect to acquire 
in the future. But no such effect can be 
given to the word. Although, where a deed 
contains proper covenants, an after acquir- 
ed estate in the property may pass to the 
grantee by operation of such covenants, yet 
no estate in real property can be bargained, 
sold or released before it is acquired, by the 
grantor. As to the term of their enjoyment, 
estates in real property are divided into es- 
tates in possession and expectancy. Of ex- 
pectancies, there are two sorts: One created 
by the act of the parties, called a "remain- 
der"; the other by act of law, and called a 
"reversion." 2 Bl. Comm. 131. But in both 
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these instances of estates in expectancy, the 
estate is already vested in the party entitled 
to it, but limited to take effect and te en- 
joyed after another estate in the same prem- 
ises is determined. Id. 132, 141. But a mere 
expectation or belief that a party will at 
some future time acquire an interest in cer- 
tain property, is not itself an estate or in- 
terest of any liind, and cannot be conveyed 
by deed. For instance, a son who is heir 
apparent to his father, may reasonably ex- 
pect to inherit the latter's property, but an 
expectation or hope not being an interest in 
the property, it is well settled that the deed 
of the heir under such circumstances con- 
vej's nothing and is inoperative. 2 Washb. 
Keal Prop. 646, 647. 

The deed in question contains no covenants 
in form, but does contain two clauses or dec- 
larations which must be construed to have 
the legal effect of covenants. One of these 
is in effect a covenant against incumbrances 
caused or permitted by the grantors, and the 
other is a covenant against the claim, right 
or title of any person claiming through the 
grantors. Both these covenants are quali- 
fied—that is, limited to the acts of the gran- 
tors. It is not pretended that the one against 
incumbrances would have prevented Daniel 
H., or now prevents his heirs, from setting 
up tlie title to the premises subsequently ac- 
quired from the United States. The grant 
of the premises to Daniel H. by the United 
States was not an incumbrance caused or 
permitted by him. Besides, this covenant i& 
not in its nature prospective, and only refers 
to incumbrances existing at the date of the 
deed. 

The second covenant is, in effect, a special 
covenant of non-claim, which is similar to 
the ordinarj^ covenant of warranty. Rawle, 
Cov. 222. This covenant only operates upon 
the estate which Daniel H. then had in the 
premises, which was the bare possession. 
As was said by this court, in Lamb v. Bur- 
banli [Case No. 8,012]: "It is well settled 
that such a covenant only refers to the exist- 
ing title or interest granted, and does not 
bar the covenantor from claiming the same 
premises against his own covenantee oi 
grantee by title acquired subsequent to the 
malving of his own deed." 2 Washb. Real 
Prop. 665; Comstock v. Smith, 13 Pick. 116; 
Trull V. Eastman, 3 iletc. (ilass.) 129. 

At the time Daniel H. made this covenant 
against any person claiming through him- 
self, he had no estate or interest in the prem- 
ises except the bare possession. That the 
title was in the United States was well 
known to all the parties to the deed— partic- 
ularly the grantee, Chapman. Afterwards 
the United States saw proper to grant the 
premises to Daniel H., and the "claim, right 
or title" now set up to the premises by his 
heirs, is that of the United States, and not 
that covenanted against by their ancestor. 
It follows from these conclusions, that the 



heirs of Daniel H. are, as they claim, the 
owners in fee simple of the premises, and 
that the defendant, Kamm, has no interest 
therein or right thereto. The demurrer is 
overruled. 

[NOTE, For a similar case, brought by tlie 
same plaintiffs against different defendants tipon 
substantially the same facts, see Lamb v. Bur- 
bank, Case No. 8,012. For other suits by tlie 
same plaintiffs against other claimants of inter- 
est in the "Portland Laud Claim," see Cases Nos. 
8,024, 8,015, 8,023. For suits brought a-ainst 
these plaintiffs in the same matters, see Cases 
Kcs. 4,760, 4,775, 4,7 < 6. For suits brought by 
the plaintiffs for their interest under Nancy 
Lownsdale, see Cases Nos. 8,021, 8,022, 8,013.] 
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LAMB V. LAMB. 

[6 Biss. 420; 13 N. B. R. 17; 7 Chi. Leg. News, 

411; 21 Int. Rev. Ree. 317; 1 N. 

Y. Wkly. Dig. 318.] i 

District Court, D. Indiana. Aug., 1875. 

Insurance — Premium Kote — Fokeigx Corpojia- 

TION— ASSEESMEXT BY CoUliT IX BANKJtUPTCY. 

1. It is a good defense to a premium note to a 
mutual insurance company of another state, that 
the note M'as given in Indiana to an a£,'ent of the 
company, the company not having complied with 
the Indiana statute respecting foreign corpora- 
tions. Mutual insurance companies are clearly 
within the statute. 

^^}^^^ '^^ Lycoming Ins. Co. v. Wright, 00 Vt. 
518, 12 Atl. 103.] 

2. A state allowing a foreign corporation to do 
busmess within its limits, may impose such rea- 
sonable conditions as it sees fit. Payson v. With- 
ers [Case No. 10,864], distinguished. 

[Cited in Ducat v. Chicago, 48 111. 172; Beneo 
V. Yesler (Or.) 7 Pac. 332.] 

3. The order of assessment by the bankruptcy 
court does not bind the maker as to the validity 
of the note— his defense to the note can be heard 
when action is brought upon it. 

[Cited in Lamb v. Bowser, Case No. 8,009.] 

This was an action brought by Wilmer S. 
Lamb, assignee of the Winnishiek Insurance 
Company, against Michael Lamb. It is 
averred in the declaration that on the uth 
day of November, 1863, the defendant ex- 
ecuted to said company his premium note, 
to be paid at such time and in such sums as 
the board of directors might require, to pay 
losses and expenses of said company; that 
on the 21st of September, 1871, the said com- 
pany was duly adjudged a bankrupt by the 
district court of the United States for the 
Northern district of Illinois; that the plain- 
tiff was appointed assignee of the effects 
of said company; that on the 22d of April, 
1873, the said district court of the United 
States for the Northern district of Illinois 
made an assessment upon all the premium 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 1 N. Y. Wkly. ipig. 
318, contains only a partial report.] 
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notes belonging to said company, to the full 
amount of said premium notes; and that 
said defendant had failed and refused to 
pay said assessment on his said note. The 
foui-th plea of said defendant avers that the 
premium note described in the declaration 
was taken by one Myron G. Wheeler, on be- 
half of said company, as agent thereof, in 
the county of Vigo, and state of Indiana, in 
consideration of a certain policy of insur- 
ance issued to the defendant by said Wheel- 
er as such agent; that said company was 
created under and by virtue of the laws of 
Illinois; and that said contract of insur- 
ance was entered into, and said note given, 
at the said county of Vigo, and state of 
Indiana, without said company or agent 
having in any wise complied with the pro- 
visions of an act of the general assembly 
of Indiana,— Gavin & H., St. Ind. 272,— re- 
specting foreign corporations. To this plea 
defendants filed a general demurrer. 

McDonald & Butler, for ^laintifif. 
Baird & Cruft, Voorhees'& Carleton, and 
Harrison, Hines & Miller, for defendant 

GRESELAJil, District Judge. The first sec- 
tion of the act referred to in the plea de- 
clares 'that agents of foreign corporations, 
before entering upon th;e duties of their 
agency in this state, shall deposit in the 
clerk's office of the county where they pro- 
pose doing business the commission or other 
authority by virtue of which they act as 
agents. 

The second section declares that before 
doing any business in this state said agents 
shall procure and file with the clerk of the 
circuit court of the county where they pro- 
pose doing business a duly authenticated or- 
der or resolution of the board of directors 
of such corporation authorizing citizens of 
this state having demands arising out of 
any transaction in this state with such 
agents, to sue for and maintain an action 
for the same in any eouit of competent ju- 
risdiction in this state, and for that purpose 
authorizing service of process on such agent 
to be valid service on such corporation. 

The third section declares that service of 
process on such agents shall be deemed 
service on the corporation. 

The fourth section declares that foreign 
corporations shall not enforce in any courts 
of this state any contracts made by their 
ager.ts before compliance with the provi- 
sions of sections one and two of the act. 

The fifth section declares that any person 
who shall directly or indirectly recover or 
transmit money or anything of value to or 
for the use of such corporation, or who shall 
in any manner make or cause to be made 
any contract, or transact any business for 
such foreign corporation, shall be deemed 
an agent of such corporation. 

The sixth section declares that section 5 
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"shall not apply to persons acting as agents 
for foreign corporations for a special or 
tempoi-ary purpose, or for purposes not with- 
in the ordinary business of such corpora- 
tion." 

The seventh section declares that any per- 
son so acting as agent of any foreign cor- 
poration, without first complying with the 
provisions of this act, shall be fined in any 
sum not less than fifty dollars. 

The language of this statute is clear and 
free from ambiguity. In such cases there is 
no room for construction. All corporations 
created in other states are included. Rising 
Sun Ins. Co. v. Slaughter, 20 Ind. 520. The 
evident object of the act was to protect the 
people of this state against irresponsible for- 
eign corpoi-ations and their agents, and to 
provide those having demands against such 
corpoi-ations, growing out of the usual and 
ordinary business transacted by them or 
their agents in this state, a cheap and 
speedy remedy in their home courts, with- 
out being driven to a foreign and distant 
jurisdiction. 

Experience seems to have demonstrated 
the necessity for legislation of this char- 
acter in most of the states. The power of 
the states to enact such laws is no longer 
seriously questioned. 

Corporations are mere creatures of local 
laws, and must therefore dwell in the place 
of their creation. In the absence of such 
laws as the statute under consideration they 
may enter the territory of other states and 
make contracts within the scope of their 
limited powers, for there is then an im- 
plied assent to their thus migrating. Hav- 
ing no absolute right to recognition iu 
other states without their assent, it follows 
that such assent may be granted on such 
reasonable conditions as the state assent- 
ing may in its discretion see fit to impose. 
Hoffman v. Banks, 41 Ind. 1; Farmers' & 
Merchants' Ins. Co. v. Harrah, 47 Ind. 236; 
Rising Sun Ins. Co. v. Slaughter, supra; 
Washington Co. Mutual Ins. Co. v. Hastings, 
2 Allen, 398; Williams v. Cheney, 8 Gmy, 
206; Paul v. Virginia, 8 Wall. [75 U. S.] IGS. 

But it is argued that the taking of the 
defendant's premium note and issuing to 
him his policy were acts within the excep- 
tion of the sixth section of the act; that in 
taking the note and issuing the policy, 
Wheeler was an agent "for a special or 
tempoi-ary purpose," and for a "purpose not 
within the ordinai-y business of such cor-* 
poration." 

In support of this position I am refeiTed 
to the case of Payson v. Withers [Case No. 
10,864], decided at the May term, 1873, of 
the circuit court of the United States for 
this district The cases are clearly distin- 
guishable. That of Payson v. Withers was 
brought to recover on a subscription made 
in this state for stock of an insurance com- 
pany of another state. This is an action on 
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a premium note made in Indiana, the con- 
sideration for Tyliicli is a policy issued by a 
mutual company of another state. 

In the former case, the learned circuit 
judge said that the subscription to the cap- 
ital stock "was not the ordinary business of 
the corporation; that it was an act pre- 
liminary to the commencement of its busi- 
ness; that when the stock subscriptions 
were made, and the corporation was set in 
motion and made to perform its functions, 
then the ordinary business refen*ed to by 
the act began — the issuing of policies of in- 
surance and performing the general and 
other business connected with such corpora- 
tions." 

But mutual insurance companies have little 
other business than the issuing of policies, 
taking premium notes, receiving cash pre- 
miums and adjusting and paying losses. 
Certainly, the issuing of policies and taking 
premium notes is not only their "ordinaiy 
business," but their principal business. 

If the position of the defendant be correct, 
it follows that miftual insurance companies 
are not embraced in the act at all. Such a 
construction would violate the plain letter 
of the statute. No good reason can be as- 
signed for any such legislative exemption 
which would not apply with equal force to 
stock insurance companies. It can hardly 
be said that experience has shown the su- 
pei'ior solvency or value in any other respect 
of insurance companies organized on the 
mutual system; and a comparison would 
pex'haps prove the difference to be in favor 
of the stock companies. Certainly whatever 
protection the legislature designed to afford 
the citizen was in sound reason as much de- 
manded against the one class of insurance 
companies as against the other. 

It is further insisted that the defendant is 
precluded from making this defense by the 
judgment of the court which made the as- 
sessment on the premium notes. The order 
of the court has the same force as an as- 
sessment made by the company, with this 
exception, that the makers of the premium 
notes will not be allowed to dispute the cor- 
rectness of the amount of the assessment 
as made by the court. The order of assess- 
ment was made without personal service 
and the notice given to policy-holders by 
publication was general without naming 
them. It will readily appear that in mak- 
ing such orders it is not possible for courts 
to hear and decide upon all the various de- 
fenses which a numerous body of policy- 
holders might be justly entitled to present, 
as, for example, non est factum, surrender 
and acceptance of the policy, that the note 
was obtained by fraud, or was made in 
violation of law, as in this instance. These 
defenses can and ought to be heard when 
actions are brought for the recovery of tlie 
premium notes. 

I am clearly of the opinion that the act of 



the legislature was directed against foreign 
mutual insurance companies as well as 
against foreign stock insurance companies; 
and that the premium note declared on was 
taken in violation of law, and is therefore 
void. The demurrer will be overruled. 



Case No. 8,019. 

LAMB et al. v. PABKMAN. 

[21 Law Rep. (1859) 589; 1 West Law Month. 
159.] 

Circuit Court, D. Massachusetts. 

Pkactice in Admiralty — Amendment to Pleati- 
IXG Matters of Substance — Hulks of Prac- 
tice — Discretion of Court — Particular 
Rules. 

[1. In admiralty, in the absence of written rules 
of practice, amendments to the pleadings, in mat- 
ters of substance, are within the sound discre- 
tion of the court, and may be allowed at any time 
before final decree.] 
[Cited in The R. S. Mabey v. Atkins, 10 Wall. 
(77 U. S.) 420; The Charles Morgan, 115 
U. S. 76, 5 Sup. Ct. 1,175.] 

[2. In admiralty, a court will, in the absence of 
written rules of practice, deduce from the de- 
cisions of the court such rules as are applicable to 
the case at bar.] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts. 

[This was a libel in admiralty by Thomas 
Lamb and others against Powell M. Park- 
man to recover a balance of freight. From 
a decree of the district court for libelants 
(Case No. 8,020) respondent appealed. The 
ease is now heard upon motion by respond- 
ent to file an amended answer.] 

R. H. Dana, Jr., for the motion. 
T. D. Eliot, opposed. 

CURTIS, Circuit Justice. In this case, 
which is an appeal from a decree of the dis- 
trict court in the admiralty, an application 
has been made to this court for leave to file 
what is entitled "an amended answer." 
The twenty-fourth rule, made by the su- 
preme court to regulate the practice of in- 
stance courts of admiralty, applies to this as 
well as to the disti'ict court. Pursuant to it, 
amendments in matters of substance may be 
made on motion, at any time before the final 
decree, upon such terms as the court shall 
impose. What amendments shall be al- 
lowed, under what circumstances and sup- 
ported by what proofs they must be applied 
for, and in what form they shall be incor- 
porated into the record, are left to the sound 
discretion of the court, to be exercised in 
each case, or to be regulated by written 
rules of practice, so far as the court may 
find it useful and practicable to frame such 
rules. In this court there are no such writ- 
ten rules; but there are courses of decision 
in similar or analogoiis cases, which afford 



[14 Fed. Cas. page 1019] 

proper guides to the exercise of the discre- 
tion of the court Some of these -will be ad- 
verted to. 

The first is, that leave is given to amend 
a sworn answer in respect to any matter of 
substance, with great caution; and where 
tlie amendment consists in a denial of a fact 
previously admitted, or in the allegation of 
new facts amounting to a new defence, not 
exhibited to the court of the first instance, 
I must require the grounds for the amend- 
ment, and the reasons why it has become 
necessary, and why its necessity was not 
earlier linown, to be clearly and satisfactori- 
ly shown by affidavit. 

Second. Each of the proposed changes in 
the answer should be exhibited separately, 
with apt references to the original answer, so 
that it can be seen how the original answer 
will be affected by each; and so that each, 
when allowed, can be incoi-porated into the 
original answer, when taken into a new 
dx'aft as an amended answer. 

Third. The respondent will not be allowed 
to require formal proof of written docu- 
ments, the authenticity of which was admit- 
ted by the original answer, without an affi- 
davit denying the signatures and explaining 
satisfactorily his former admission; nor to 
require the production of original papers, 
copies whereof were admitted by the origi- 
nal answer to "be correct," and were used 
on the trial in the district court, without 
showing that such originals are in the pos- 
session, or under the control of the libellant, 
and can be produced witliout causing delay, 
and that the production of such originals is 
material. 

Fourth. "When an amendment seeks to 
wjthdi'aw an admission of a matter of fact, 
upon the ground that it was made because 
the respondent mistook the law, the court 
will permit it with great caution, and only 
under extraordinary circumstances, if ever. 
See Daniell, Ch. Prac. 913. 

Fifth. The court will not allow a defend- 
ant to recast his entire answer, after he has 
discovered from the opinion of the district 
court, how it may successfully be done, so 
as to shift the burthen of proof, or obtain, 
by skilful pleading other legal advantages. 
Calloway v. Dobson [Case No. 2,325]. 
Amendments in sworn answers in the appel- 
late court should introduce new substantive 
facts, previously unknown, or correct sub- 
stantial mistakes in matters of fact, and 
cannot be allowed on account of any mere 
defect of skill in drafting the original an- 
swer, in consequence of which the respond- 
ent's case was not presented on the record 
in the best possible manner, or so as to se- 
cure to him all possible legal advantages. 

The application of these rules to the ease 
before me precludes the allowance of the 
motion for leave to file this amended an- 
swer, which is open to objection under each 
of them. 

Motion refused. 
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Case J^o. 8,0S0. 

LAMB et al. v. PARKMAN. 

[1 Spr. 343; i 20 Law Rep. 1S6.] 

District Court, D. Massachusetts. Feb., 1857. 

Chautbk Paktt— Whole Capacity oe Ship— Dis- 

TISCTIOX BETWEEN CaRIUEK AND BaILBE TO 

Tbassport— Usage in Loai>ing — Damage pok 
Injury, to Goods — Proper Skild and Cake. 

1. Under a charter-party giving to the hirer the 
whole capacity of the ship, the owner thereof is 
not a comoion carrier, but a bailee to transport 
for hire. 

[Cited in Sumner v. Caswell, 20 Fed. 251.] 

2. A charter-party for the transportation of a 
cargo of merchandize from Calcutta to Boston, 
prescribing no mode of stowage, tacitly refers to 
the established and known usage of the trade, 
for the manner of stowing the cargo. 

[Cited in The Titania. 19 Fed. IDS; The City 
of Alexandria, 23 Fed. 829; The Dan, 40 
Fed. 693.] 

3. A usage in such trade to load vessels at Cal- 
cutta, with full cargoes, including gunny cloth and 
gunny bags, dose up to the upper deck, without 
dunnage or air space at the top, is valid; although 
gunny clotli tlius stowed is liable to damage from 
the condensation of vapor on the under side of the 
upper deck. 

[Cited in The Chasca, 23 Fed. 159.] 

4. Under a charter-party, by which the ship- 
owner imdertakes to stow the cargo at Calcutta, 
and bring it safely to Boston, perils of the sea only 
excepted, he will not be liable for such damage. 

5. The liability of a ship-owner to a charterer 
of the entire vessel, will not be varied by the fact, 
that the master gives a bill of lading, in common 
form, for the cargo taken on board under the 
charter-party. 

6. Under the common bill of lading, the carrier 
is exempted from liability, not only for loss occa- 
sioned by perils of the sea, but also for damage or 
deterioration arising from the nature of the ar- 
tide and voyage. 

[Cited in Janney v. Tudor Co., 3 Fed. 81(>; The 
T. A. Goddard, 12 Fed. 177.] 

7. But if there has been a want of proper skill 
and care, on lie part of the carrier, in guarding 
against such dangers, damage will be ascribed to 
negligence, and not to the perils pf the sea, or the 
nature of the article and voyage. 

[Cited in The Cheshire, Case No. 2,658; The 
Invincible, Id. 7,056; Mainwaring v. The 
Carrie Delap, 1 Fed. 878; The T. A, God- 
dard, 12 Fed. 178; The Titania, 19 Fed. 104.] 

This was a libel in admiralty, by [Thomas 
Lamb] the owner of the ship Napoleon, to re- 
cover a balance of freight due on a charter- 
party from Calcutta to Boston. The con- 
tract was in the usual form, and contained 
the clause, "dangers of the seas, fire and 
navigation excepted." The owners were to 
victual and man the vessel, appoint the mas- 
ter, keep the vessel tight and stanch, and 
stow the cargo, and deliver it to the respond- 
ent in, Boston. The respondent [Powell M. 
Parkman], on his part, was to furnish a 
"full cargo," including broken stowage, and 
was to pay by the ton, $13.50 for whole pack- 
ages, and $6.75 for broken stowage. The 
respondent furnished, at Calcutta, a cargo 
consisting, in part, of gunny cloths and 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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sunny "bags, in bales. The upper tier in 
the between-decks, consisted of these bales, 
which were screwed close to the beams of 
the upper deck, with no dunnage or other 
protection, and no air space between them 
and the deck. Between the beams and car- 
lines, up to the deck, were stowed pockets 
of linseed. In discharging the cargo, it was 
found that the upper tier of bales in the 
between-decks was damaged. This damage 
was chiefly to the upper cloths in the bales. 
The interior of these bales, as well as the 
entire contents of all the bales that did not 
come in contact with the deck were unin- 
jured. The respondent paid all the freight, 
except $1,233, which he claimed to deduct, 
on account of the damage to the cargo. 

The libellants introduced evidence tending 
to show that there is a usage in the trade 
between Calcutta and Boston, to stow full 
cargoes of Calcutta goods, including gunny 
cloths and gunny bags, close to the beams, 
without mats or air-space. This was met 
by counter testimony on the part of the re- 
spondent. There was a great amount of 
testimony on other points referred to in 
the opinion. 

T. D. Eliot, for libellants. 

1st. The contract is merely a letting of 
the capacity of the vessel, and of services 
and labor in receiving, cai-rying, and deliv- 
ering cargo. The libellants are merely bail- 
ees or carriers for hire, and liable only for 
negligence. Ang. Carr. § SO; Story, Bailm. 
§§ 495. 504. 

2d. By the terms of the contract, the re- 
spondent is to furnish a full cargo. This, 
under the usage of the trade, gave the libel- 
lants the right to stow the bales close up to 
the beams, without matting or air-space. 

3d. If the bill of lading varies the con- 
tract, it is not binding on the owners, and 
cannot enlarge their liabilities. 

4th. If the owners are common carriers, 
and liable as on a bill of lading, still the 
damage in this case is from natural causes, 
like fermentation, or evaporation, for which 
the common carrier is not liable. 

5th. The burden is on the respondent to 
show negligence. Ang. Carr. 61; Clark v. 
Barnwell, 12 How. [53 U. S.] 272; Fland. 
Shipp. 199; Smith, Cont. 30, 31. 

6th. The usage is sufficiently proved, and 
is reasonable and binding. Ang. Carr. 57, 
231, 301; Gracie v. Maryland Ins. Co., 8 
Cranch [12 U. S.] 77; Rich v. Lambert, 12 
How. [53 TJ. S.] 347; Baxter v, Leland [Case 
No. 1,125]; Sturgis v. Gary [Id. 13,573]; 
Adrian v. The Live Yankee (U. S. Dist. Ct. 
Cal.) [Id. SS]. 

R. H. Dana, Jr., for respondent. 

1st. The true construction of the contract 
is, that the ship-owner assumes the known 
and well defined and established duties of a 
carrier under a bill of lading. This is the 
only signification that can be given to the 



clause, "dangers of the seas and navigation 
excepted." This exception is the first, gen- 
eral, governing clause, anterior to all the 
covenants. The ship-owner victuals, mans, 
provides his own master, and has a lien on 
the cargo for freight money. It is a con- 
tract for the safe carriage and delivery of 
goods, against all but the expressed or im- 
plied exceptions known to contracts of com- 
mon carriers by sea, with special stipula- 
tions as to quantity and kinds of cargo, de- 
murrage, &e. The Casco [Case No. 2,4S6]; 
Abb. Shipp. 289, note. It is probable that 
the ship-owner assumes these duties, since 
the shipper has no security, no oversight, no 
right to direct or control, no opportunity to 
obtain impartial evidence, to insure activity, 
to prevent preferences; and because it is 
the usual security of shippers in vessels 
which they have no control over. It is 
probable also from the fact, that the stipula- 
tion for "full cargo," has a restriction pro- 
tecting the ship, but no reciprocal restric- 
tion guarding the cargo. The Casco, ubi 
supra. This contruetion is aided by the in- 
variable usage, to give bills of lading under 
these charters. 

2d. The only express exception is "dangers 
of the seas." The burden is on the ship- 
owners, to show that the injury was done 
by a cause within the exception. Clark v. 
Barnwell, 12 How. [53 U. S.] 272; The 
ilartha [Case No. 9,145]; Hunt v. The Cleve- 
land [Id. 6,885]; The Uriel, 10 La. Ann. 413; 
Ang. CaiT. § 472; 1 Smith, Lead. Cas. 280, 
note. The proximate cause of damage set 
up is external injury to the bales of goods, 
from water on the inside of the upper deck 
and beams, against which the goods were 
stowed close. The evidence shows conclu- 
sively that the injury was not caused by the 
general heat, sweat, and steam of the hold, 
operating on the susceptible nature of the 
goods. No gunny cloths were injured, ex- 
cept those that came in contact with the in- 
side of the upper deck. . The cause set up is 
not a "peril of the seas." It is not extraor- 
dinary. It is the usually apprehended re- 
sult of the uniform action of natural causes. 
Thus, the law never classes among "dangers 
of the seas," the usual rolling of the vessel, 
sea air, worms, rats, changes of climate, or 
the usual heat, steam, dampness, or dark- 
ness, or closeness of the hold. Baker v. Manu- 
facturing Co. [12 Gray, 603]; Hazard v. New 
England Marine Ins. Co., 8 Pet. [33 U. S.] 
557; Rohl v. Parr, 1 Esp. 445; Stoiy, Bailm. 
512, 618; 1 Smith, Lead. Cas. 283, note; 
Siordet v. Hall, 4 Bing. 607; Ang. Carr. IGl, 
167; 3 Kent, Comm. 300; Marsh v. Blythe, 
1 McCord, 360; The Reeside [Case No. 11,- 
657]. 

3d. The cause of injury does not come 
within any implied exception. No act of 
God, or of the public enemies, no internal 
or general decay, is pretended. It is ex- 
ternal injury from water formed under the 
upper deck. The tnie definition of the im- 
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plied exception is, tlie inevitable operation 
of general laws of nature. This operation 
may tie solely at sea, or chiefly at sea, or 
equally at sea and on land. The criterion 
is, that the operation of the law is inevitable. 
Whether by inevitable is meant literally 
that no imaginable expense or exercise of 
skill, or labor, might possibly prevent the 
loss, it is not necessary to inquire; for this 
case clearly comes regularly within the 
province and scope of the exercise of usual 
skill and foresight. Theft, robbeiy, misde- 
livery, loss, accidental fire, fraud of serv- 
ants, are always held to come within this 
scope and province. As to all these, the car- 
rier is an insurer. Siordet v. Hall, 4 Bing. 
GOT. The cause of loss here comes within 
this province, for it is to be anticipated, and 
may be guarded against by the manner of 
stowage. It is for the ship-owner so to stow 
his cargo, that goods liable to injury by wet, 
shall not be placed, without protection, 
against parts of the ship which are known 
to be liable to wet The burden must be on 
the ship-owner, to bring the cause of loss 
within the implied exception; as it is to bring 
it within the express exception. See cases 
cited, supra. Clark v. Barnwell, 12 How. [53 
TT. S.] 272, and Adrian v. The Live Yankee 
(D. S. Dist. Ct. Cal.), were instances of the 
general effect of dampness in the hold, up- 
on the susceptible nature of the goods, and 
seem to have been treated as coming within 
the implied exception of the general opera- 
tion of natural laws, not to be guarded 
against by any dem.andable exercise of skill 
or labor. This distinguishes them from the 
present case. 

4th. The usage set up is bad, because: (I.) 
It varies the contract, by introducing a third 
exemption, when there is neither latent nor 
patent ambiguity, and when the law is 
neither silent nor uncertain. The Reeside 
[supra]; Abb. Shipp. 379; Linsley v. Lovely, 
26 Vt 123; Wads worth v. Allcott, 2 Seld. 
[G N. Y.] 64; Foye v. Leighton, 2 Fost. [22 
N. H.] 71. (II,) It changes a settled rule of 
commercial law, ancient and universal, by 
a usage local, not of long continuance, and 
confessedly not uniform. The Reeside 
[supra]; Bowen v. Newell, 4 Seld. [8 N. Y.] 
190; Otsego Bank v. Warren, 18 Barb. 290; 
Citizens' Bank v. Nantucket Steamboat Co. 
[Case No. 2,730]; Hone v. Mutual Safety 
Ins. Co., 1 Sandf. 137; Merchants' Bank v. 
Woodi'ufe, 6 Hill, 174; Abb. Shipp. 379; 2 
Pars. Cont. 59, note. (III.) It is unreasonable, 
as it exempts the carrier, in a point touch- 
ing his own care and skill, over which the 
shipper has neither control nor oversight, 
in favor of the carrier's pecuniary interest, 
and against the shipper. Cases supra on 
usage; Macy v. Whaling Ins. Co., 9 Mete. 
[Mass.] 362; Ang. Carr. 229, 230, 301; The 
Paragon [Case No. 10,708]. (IV.) It is re- 
cent, fast decreasing, never uniform, not 
even general. (V.) It has never been ac- 
quiesced in. (VI.) It relates to a matter of 
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detail of stowage, as to which shippers have 
no need to inquire or inform themselves. 
(VII.) It is uncertain, depends on circum- 
stances, and is not precise nor uniform in 
its operation. In Baxter v. Leland [Case 
No. 1,125], it does not appear that the ad- 
mission or effect of evidence as to usage 
was contested, and the defence was put on 
the ground of negligence; and the terms 
of the contract are not disclosed. 

5th. The bill of lading is given in pur- 
suance of, and is incorporated into, this con- 
tract. By it the libellants undertake to de- 
liver the goods "in like good order and con- 
dition," unless they can prove the loss to 
have come from a cause against which they 
are not insurers. 

6th. The damages for injury to the goods 
may be deducted from the freight due by 
the contract, and the respondent is not driv- 
en to a cross-action. Snow v. Oarruth [Id. 
13,144]; The Hudson [Id. 6,831]; Thatcher 
V. McCuUoh [Id. 13,862]. 

SPRAGUE, Disti-ict Judge. The libellants, 
owners of the ship Napoleon, on the 11th of 
January, 1855, let that ship by a charter-partj' 
of affreightment to the respondent, a merchant 
of Boston, engaged in the Calcutta trade, for 
a voyage from Boston to Calcutta. By the 
covenants of the charter-party the owners 
wei-e to victual and man her, but tlie whole 
capacity of the ship for cargo was let to the 
respondent, who was found to furnish a full 
cargo from Calcutta to Boston, including 
broken stowage, and was to pay $13.50 per ton 
weight or measurement, for whole packages, 
and $6.75 per" ton for broken stowage. The 
ship proceeded on her voyage, and at Calcutta 
the respondent's agent fm*nished, and the mas- 
ter of the ship took on board, a full cargo of 
Calcutta goods. The upper tier of whole pack- 
ages between decks consisted of bales of gun- 
ny bags and gunny cloth, which came up to, 
and were screwed in under, the beams, and 
the space above these, batwe^n the b2ams and 
car-lines, up to the deck was filled with loose 
stowage, consisting of pockets of linseed, witli- 
out any space left for ventilation, or any cov- 
ering, excepting a few mats. With this cargo 
the ship sailed from Calcutta, or rather the 
Sand Heads, on the twenty-first day of Au- 
gust, 1855. On her passage, she encountered 
heavy gales and much severe and tempestuous 
weather, and did not arrive in Boston, until 
the 2Sth day of February, 1856. Upon dis- 
charging her cargo, it was found to be dam- 
aged, partly by sea-water, which, however, 
was to no gi-eat extent, the principal injury 
being what is known in that trade as the 
steam or sweat damage, which is found in 
the upper part of the cargo, between decks. 
The delivery of the cargo to the respondent 
was completed on the seventh of March. On 
the seventeenth he paid to the libellants all 
the hire, or freight money, excepting the sum 
of $1,233, which he subsequently claimed to 
retain, on the ground of damage to the cargo 
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by steam or sweat. In order to recover the 
sum thus -n'ithheld, this suit was commenced. 
The answer, which was filed on the sixteenth 
day of Jlay, 1856, asserts the right to retain 
that sum on two gi-ounds: First, that "by 
reason of the improper stowage of cargo in 
said ship, at Calcutta, there was a want of 
proper ventilation of the same in the hold, 
and that by reason thereof certain goods of 
the respondent were damaged." Second, that 
the captain signed the bill of lading at Cal- 
cutta, in the usual form, and that the libel- 
lants thereby became bound to deliver the car- 
go in Boston, in good order, perDs of the seas 
and navigation only excepted; but that they 
wore not so delivered, though they were not 
injured by said perils, but that certain goods 
were damaged. 

It appears by the evidence, that three- 
fourths, at least, of all the merchandise im- 
ported into the United States from Calcutta 
are brought into the port of Boston, and that 
almost all the cargoes are more or less affected 
by this steam damage, as it is called; that 
those arriving in the cold months are more 
injured than those which arrive in the warm 
months; but that vessels ai-riving at the same 
time, differ materially in the amount of this 
damage. It has not been shown, that the 
amount of injm-y in the present case is un- 
usual; indeed, that inquiry has not been gone 
into; the question intended to be tried being, 
whether the loss arising from this kind of 
damage shall be borne by the shipper or the 
carrier. The most intelligent witnesses ascribe 
this kind of damage to the condensation of 
vapor in the hold, by the transition from a 
warm to a cold climate, producing moistm*e 
directly under the upper deck, which Injm-es 
the upper part of the cargo. 

At the trial, there was a great deal of evi- 
dence, as to the usages of the Calcutta trade 
and particularly as to the mode of stowing the 
upper part of the cargo between decks. This 
matter was earnestly contested, and occupied 
much time, but not more, perhaps, than its de- 
cisive importance warranted. The coxu't has 
had the benefit of the testimony of many most 
intelligent witnesses from the various classes 
of persons conversant with this trade, — ship- 
owners, importers, port-wardens, stevedores, 
and ship-masters. After a careful considera- 
tion of all the evidence, I think that it clearly 
proves a usage to stow cargoes in the Calcutta 
trade, consisting of the same kind of goods 
as this, in the same manner as this cargo and 
these goods were stowed; and this usage is 
proved not merely by a preponderance of evi- 
dence, but beyond a reasonable doiibt, to have 
existed at the time this contract was made. 
Two port-wardens and two stevedores were 
called, who, from their testimony, had exam- 
ined the stowage of more Calcutta cargoes 
than all the other witnesses, and testified In 
the most unequivocal terms to such a usage, 
and their testimony is sustained, in equally 
strong terms, by the ship-owners and ship- 
masters. The importers who were called by 



the respondent, were questioned only to the 
mode of stowage for two years, prior to 
ilarch, 1856, and according to their testimony, 
three-fourths of the cargoes were, during that 
time, stowed in the same manner as this car- 
go was. NoAv it is to be observed, that that 
term of two years goes back only ten months 
prior to the making of this conti'act, hardly 
the length of a Calcutta voyage, and if during 
those two years, a change in the mode of stow- 
age had been going on, and still throe-fourths 
of the whole were like the present, it may rea- 
sonably be inferred, even from this testimony 
in behalf of the respondent, that a stUl greater 
proportion was stowed in that manner, dui-- 
ing the first ten months of the two years. It 
was fui'ther clearly proved, that this kind of 
damage had always been borne by the shipper, 
and never by the ship-owner. The importers 
testify that, till within three or four years last 
past, — that is, one or two 3'ears before this 
conti'act was made,— the underwriters paid for 
this kind of damage, and thus the shipper, 
although he bore the loss in the first instance, 
was indemnified. But he paid for that in- 
demnity in his premium of insurance. It ap- 
pears that, some years since, the insurance 
offices in Boston introduced a new clause into 
theu- policies, to exclude liability for this kind 
of damage. The importers further testify, 
that after tlie insurers refused to pay, the 
shippers complained of this kind of damage 
to their goods, but, nevertheless, paid the 
freight, and they believe that these complaints 
must have been generally known to the ship- 
owners; but, although inquired of, they state 
no instance, before this contract was made, 
of the payment of the freight under protest, 
either written or verbal, or of a distinct claim 
upon any ship-owner for this damage. 

The question before the court is, whether 
there was a want of proper skill and care in 
stowing the cargo. Improper stowage is dis- 
tinctly set up in the answer, as the first 
gi'ound of defence. Now, it having been 
shown that this cargo was stowed in accord- 
ance with an established usage, why is not 
that decisive in favor of the libellants? It has 
been earnestly and ably contended, that it is 
not; but that this usage is of such a chai-- 
acter that it is to be rejected and disregarded. 
What is its character? It is a usage as to the 
mode of stowing a cargo of merchandize for a 
sea voyage; a usage of trade as to the details 
in the mode of carrying it on. It violates no 
rule of law. or principle of public policy, but 
is a matter of business between private in- 
dividuals, to be regulated by them. There is 
no controversy that the parties may make a 
contract for any mode of stowage which thej' 
may see fit- What conti-aet have they made in 
this respect? In the absence of expressed stip- 
ulations, the usage of the trade answers this 
question; to that usage the contract tacitly re- 
fers, not to contradict, or vary its terms, but 
for expounding its meaning, and supplying de- 
tails in the mode of its execution. Let us 
look into this charter-party. It contemplates 
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tlie conveyance by sea, of a full cargo of great 
value, by a long voyage, and yet not a word 
is said as to the manner in wbicb that cargo 
shall be protected, at the bottom, at the sides, 
or on the top. Not one word is said, as to 
the navigation of the ship, by bow many, or 
what kind of officers and seamen, or sails, or 
rigging, or other essential requisites for the 
voyage. The contract being silent in this re- 
spect, how are the rights and duties of the 
parties to be ascertained? Tlie answer is,— 
by the usage of the trade. Suppose a ques- 
tion had arisen, whether this cargo was suf- 
ficiently protected by dunnage at the bottom 
or sides, must it not have been decided by 
usage? And if so, why not also as to the 
top? It must be presumed, that the paitles 
intended that this cargo should be stowed 
throughout in the usual manner. This was 
tlieir conti-aet, and if the libellants bad depart- 
ed from it, and stowed the goods in an un- 
usual manner, either by leaving a space, or 
placing a covering above it, and damage had 
been caused thereby, he must have borne the 
loss. By this very charter-party, the respond- 
ent was bound to furnish, and the libellants to 
receive, a full cargo, including loose stowage. 
Now it has been conclusively shown, that 
loose stowage is intended to fill whatever space 
is not occupied by the whole packages, both 
in the body of the cargo and above, even be- 
tween the beams and carlines, quite up to the 
deck. And by the conti*act, tbis loose stowage 
was to consist either of poelcets of linseed, 
ginger, nux vomica, turmeric, bundles of 
twine, or loose gunny bags, a part of each or 
either, at the option of the respondent. He 
chose to furnish pockets of linseed, which 
would not protect tbe cargo from damage, as 
would the ginger, or single gunny bags, which 
are absorbents of moisture. But the libel- 
lants wei'e bound to receive those pockets of 
linseed, to the full capacity of the ship, stow- 
ing them in the usual manner, that is, filling 
aU the space above the whole packages. 

But, it is insisted that this usage is so 
unreasonable and so injurious to the ship- 
per, that he ought not to be bound by it. 
The merchants and ship-owners engaged in 
the Calcutta ti-ade are second to none in 
intelligence and integrity, and it would be 
not a little surprising, if they had for many 
years acquiesced in, and established a usage 
so injurious to one party, that after a con- 
tract had been made and executed under it, 
tbe court must set it aside. But is this 
mode of stowing the cargo injurious to the 
shipper? This is a question which I have 
no sufficient means of determining. Upon 
the evidence, there are two difficulites in do- 
ing so. First, would any, and if any, what, 
other mode of stowing prevent tbis steam 
damage? Second, would the expense to the 
shipper of such mode exceed the benefit? 
The only modes suggested are ventilation 
and matting. There is a diversity of opin- 
ion among the witnesses, as to the cause of 
this steam and sweat, and still greater as to 



the means of preventing tbe damage. Some 
think that a remedy may be found, by leav- 
ing a space for the circulation of air, others, 
by matting. Some are in doubt, whicb of 
the two; and others think tbat neither would 
be effectual or useful. 

In his original answer, the respondent 
relied solely upon ventilation. As to which 
it may be remarked, that if the shipper is to 
have the whole capacity of the ship for the 
benefit of his cargo, he must in some form 
pay for the whole. If the mode of com- 
pensation is by the ton, then the smaller the 
number of tons he is to put on board, the 
greater must be the rate. As the shipper, 
then, is to purchase tbe whole capacity, will 
it be for his interest to leave a space below 
the upper deck, down to some inches below 
the beams, or, for any distance, for the cir- 
culation of air? In other words, is or is 
not the value of that space greater tban the 
damage which would arise from filling it 
with goods? It. appears by the evidence, 
that the freight of gunny bags, for example, 
is more than twenty-five per cent, of their 
value here. Now if damage should arise 
from flUing that space with gunny bags, 
still, if it did not equal twenty-five per 
cent, of their value, it would be for the in- 
terest of the shipper so to fill it. How that 
would be, I have no means of determining. 
It is a question whicb must be left to the 
parties, and to be settled by them, when 
they make their contract. And so also of 
matting. 

It is contended, in behalf of the respond- 
ent, that the libellants were common car- 
riers. By the charter-party, the whole sbip 
was let to the defendant, who was to fur- 
nish a fuU cargo, and the owners had no 
right to take goods for any other person. 
In no sense were they common earners, but 
bailees to transport ror hire, and, ^s Such, 
bound to the use of ordinary skill and care. 
The measure of this care, as genei'ally ex- 
pressed, is that which a prudent man, of or- 
dinary skill, would use in his own business. 
And here again tbe usage becomes conclu- 
sive, for independent of its being, by tacit 
reference, a part of the eonti-act, it shows 
what prudent and skilful men have done in 
their own business for many years. 

But it is insisted, that under such a char- 
ter-party, it is the practice for masters to 
give a bill of lading at Calcutta, in the usual 
form, and that as this was done in the pres- 
ent case, the owners thereby became insur- 
ers against all losses, not coming within the 
express or implied exceptions. Without 
pausing to inquire what would be the rights 
of an assignee, I apprehend that, as between 
the original parties, the bill of lading must 
be deemed a receipt, or acknowledgment of 
tbe goods taken on board, without varying 
the obligations of the chai"ter-party. But 
suppose, that by virtue of this usage, the 
bill of lading is imported into the original 
contract, is not the usage for tbe shipper al- 
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"waj's to bear this steam damage also im- 
1501-ted into the contract? If usage creates 
liabilities by giving a bill of lading, does not 
usage also limit those liabilities to the ex- 
elusion of the present claim? But inde- 
pendently of this view, what are the liabili- 
ties of the carrier, under the bill of lading? 
By the express exceptions, he is not responsi- 
ble for loss or injui-y arising from the perils 
of the sea or navigation, and the law also 
exempts him from liability for damage or 
deterioration arising from the nature of the 
article, and its confinement in the hold dur- 
ing the voyage. If, indeed, there has been 
a want of proper skill and care on the part 
of the canier, in guarding against these 
dangers, the loss is ascribed to negligence, 
and not to the perils of the sea, or the na- 
ture of the article and voyage. 

Now it is apparent, that the damage in the 
present case arose either from the force and 
effect of the sea, or navigation, or from the 
nature of the article and its conj&nement in 
the hold during the voyage, or from both 
these causes, and in either case, the car- 
rier is not responsible, unless there was a 
want of proper care or skill on his part 
Thus we are brought again to the question 
of negligence in the stowage of the cargo. 
That question has alreadj' been considered, 
and is conclusively settled by the usage. 
IVIany cases might be referred to. I shall 
cite but two. In Baxter v. Leland [Case 
No. 1,125], a general ship took on board, at 
NeAV Orleans, a quantity of flour, under the 
common bill of lading, for a voyage to New 
York. The flour was stowed upon hogs- 
heads of sugar and under sacks of corn, and 
Avas damaged by such stowage. But it be- 
ing shown that it was the usage to stow 
flour in that manner, in voyages from New 
Orleans to New York, and other northern 
ports, it was decided that the shipper was 
bound by the usage, and that the carrier 
was not responsible for the damage. This 
decision was made in the district court of 
the United States, in New York, and after- 
wards affirmed by the circuit court in the 
same district In Clark v. Barnweli, 12 
How. [53 U. S.] 272, a quantity of cotton 
thread was shipped at Liverpool, under a 
common bill of lading, for a voyage to 
Charleston, South Carolina, On its arrival, 
the thread was found to be stained and spot- 
ted by dampness and mould, caused by the 
humidity of the atmosphere of the hold, in 
a long and boisterous passage, and the ti*an- 
sition from a colder to a warmer climate. 
The court held, that this damage was caused 
by perils of the sea, and that the carrier was 
not responsible, unless he had been guilty 
of negligence, and that the burden of prov- 
ing negligence rested upon the shipper. It 
appeared that two thousand bags of salt 
constituted a part of the cargo, and it was 
insisted in behalf of the shipper, that the 
carrier was in fault, for placing the salt in 
the hold, with so delicate a fabric as thread; 



but, it being clearly proved, that salt in 
sacks is part of the mixed cargo of nearly 
all the vessels engaged in the trade between 
Liverpool and Charleston, and to other ports 
of the United States, it was held by the 
court, that the usage was decisive in favor 
of the ship-owners, and exonerated them 
from liability. This was the case of a com- 
mon carrier, under the usual bill of lading, 
taking goods as a general ship. This deci- 
sion by the supreme court of tiie United 
States, covers the whole ground of the pres- 
ent case. 

I am of opinion, that the claim of the 
respondent cannot be sustained, and there 
must be a decree for the libellants. 

See, also, Baxter v. Leland [Case No. 1,124]. 

[From this decree the respondent appealed to 
the circuit court Tne case was heard in the 
circuit court upon motion by respondent to file 
amended answer. The motion was denied. Case 
No. 8,019.] 
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LAMB et al. v. STAKR et al. 

[Deady, 350.] i 

Circuit Court, D. Oregon. Jan. 31, 1868. 

Oregox Donation Act — Possessokt Rights — 
Heiks op Possessor— Wife's Inteuest— Plead- 
ing AT Law — Speaking Demuhuek. 

1. It need not be stated in a pleading, that an 
alleged trust concerning lands was created by 
writing, and it will be presumed to have been so 
created until the contrary appears; the statute of 
frauds, which requires such trusts to be created 
or evidenced by writing, is a rule of evidence, 
hut not of pleadinir. 

[Cited in Lewis v. Oregon Cent. R. Co., Case 
No. 8,329; Green v. Coos Bay Wagon-Road 
Co., 23 Fed. 70.] 

2. A demurrer which states a fact not appear- 
ing on the face of the pleading demurred to, is a 
speaking demurrer, and will be overruled. 

3. A grant under section 4 of the donation act 
(9 Stat. 497), to the children of Nancy Lownsdalc, 
the wife of a settler under such section, includes 
the children of said Nancy, by a prior husband. 

4. The donation act does not declare who are 
the heirs of a settler or his wife, under section 4 
thereof, upon the death of either, before tlie is- 
suing of a patent, and the grant over in case of 
such deatli to the "children or heirs" of such set- 
tler or wife, ousht to be construed to take efEect 
first in favor of the former. 

[Cited in Mizner v. Vaughn, Case No. 9. 078; 

Cutting v. Cutting, 6 Fed. 267.] 
[Cited in Caldwell v. Miller, 44 Kan. 14, 23 

Pac. 949.] 

5. Under the donation act, a settlor upon the 
public lands in Oregon, might change his location 
and settlement as often as he saw proper, before 
making final proof and receiving a certificate, 
and in case of his death before the completion of 
his residence and cultivation, his widow miptht 
abandon her interest in his donation, and by be- 
coming the wife of anotlier settler, be entitled to 
receive one half of the donation of the latter hus- 
band. 

[Cited in Stevens v. Sharp. Case No. 13,410; U. 
S. V. Tichenor, 12 Fed. 421; Shively v. Welch, 
20 Fed. 34.] 



1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



[14 Fed. Cas. page 1025] 



(Case No. 8,021) LAMB 



6. The donation act does not include settlers up- 
on the public lands, who died before its passage — 
September 27, 1850. 

[Cited in Fields v. Squires, Case No. 4,776.] 

7. Where the title of the complainant, whether 
legal or equitable, is not doubtful or suspicious, 
equity will take jurisdiction and decree partition, 
whether the complainant be in the actual posses- 
sion or not; but in the ease of an alleged legal 
title, if either of these objections appear, it is 
usual to send the complainant to a court of law, 
to try his title, and retain the suit to await the 
result; and in case of an equitable title a court 
of equity first ascertains the title, and if found 
for tie complainant, then makes partition. 

[Cited in Traver v. Tribou, 15 Fed. 34; Shive- 
ly V. Bowlby, 152 U. S. 1, 14 Sup. Ct 567.] 

8. The possession of one tenant in common, is 
that of his co-tenant, and where possession is 
necessary, such co-tenant may maintain a suit for 
partition upon such possession. 

9. In equity a defendant is not entitled to 
plead more tiian one plea, without leave of tlie 
court, and such leave will only be given when 
the necessity therefor is obvious. 

[Cited in Newby v. Oregon Cent. E.. Co., Case 
No. 10,145.] 

[This is a suit in equity for partition of cer- 
tain real estate in the city of Portland, Ore- 
gon, brought by John R. Lamb and Emma, 
his wife, and Ida Squires, heirs of Nanuy 
Lownsdale and D. H. Lownsdale, against Lew- 
is M. Starr and the heirs other than plain- 
tiff of D. H. Lownsdale, to wit, J. P. O. 
Lownsdale, Millard O. Lownsdale (by guard- 
ian), Ruth A. Lownsdale (by guardian), Mary 
E. Cooper, Hii-am Smith, and Hannah Smitti, 
The case is now heai'd upon demuiTer and 
pleas to bill.] 

W. W. Page and W. Lair Hill, for com- 
plainants. 
W. W. Chapman, for defendant Starr. 

DEADY, District Judge. This is a suit for 
partition of block 218, situate in the city of 
Portland, and to declare void a pm'chase 
thereof by the defendant, Starr, because the 
conveyance was taken by Starr, with notice, 
and in violation of certain trusts with which 
the property was charged in the hands of 
Starr's grantors. Among other things the bill 
states, that on April 15, 1854, Nancy Lowns- 
dale died seized of an estate in fee in the 
west half of donation claims 40 and 66, con- 
taining 90 acres of land and embracing block 
218 in the city of Portland, leaving as her 
heirs-at-law, her four children, William Gilli- 
han, Isabella Ellen Gillihan, Millard O. 
Lownsdale and Ruth A. Lownsdale, and her 
husband, Daniel H. Lownsdale, each of whom 
was thereupon entitled and became seized of 
an undivided one fifth of said west half in- 
cluding said block. That in January, 1860, 
the said Daniel H. purchased from said Isa- 
bella Ellen, her interest in the estate of 
her mother, Nancy Lownsdale. That on April 
1, 1858, said Daniel H. conveyed by deed of 
quit claim, without covenants, all his interest 
ill block 218, to Lansing Stout, upon trust, 
that the said Stout would raise money upon 
said interest to pay the debts of said Daniel 
I4FED.CAS. — 65 



H.; and that on the same day and year, the 
said Stout, for the purpose of enabling Alonzo 
Leland to assist him in the performance of 
said trust, conveyed to said Leland by deed 
of quit-claim, an undivided one half of his 
interest in said block upon the trust aforesaid. 
That on December 12, 1863, upon an execution 
Issued out of the circuit court for the eoun- 
ty of Multnomah, state of Oregon, against the 
property of said Stout, said block was sold to 
the defendant, Starr; and that on December 
5, 1864, the said Leland in conjunction with 
his wife, on his own private account and not 
in pursuance of said trust, conveyed to the 
defendant, Starr, his interest in said block; 
and that at the time of both such purchases 
by the defendant, Starr, he had full notice ol 
the trust, and well knew that Stout and Le- 
land had no interest in such block except as 
trustees, and that neither such sales or con- 
veyances to him were made or executed in 
pursuance thereof. That on May 4, 1802, 
Daniel H. died intestate, leaving as his heirs- 
at-law, Emma Lamb and Ida Squires, the 
children of his daughter Sarah, previously 
deceased, and his four surviving children, 
namely: James P. O. Lownsdale, Maiy E. 
Cooper, Millard O. Lownsdale and Ruth A. 
Lownsdale, who thereupon were entitled and 
became seized in fee of an undivided two 
fifths of the said west half including said 
block. That the said heirs of Daniel H. and 
of said Nancy being seized as tenants in 
common of said west half, William Gillihan, 
one of the latter, commenced a suit for parti- 
tion thereof in the circuit court for the coun- 
ty of Multnomah, state of Oregon, in which 
suit the parties to this suit and divers others 
were defendants; and that said court, on May 
22, 1865, among other things, decreed, that 
said Daniel H. in his lifetime -^as entitled to 
the one fifth of said west half as the heir of 
said Nancy, and also to another fifth as tne 
vendee of said Isabella Ellen, one of the heirs 
of said Nancy, and that said William Gilli- 
han, Millard 0. and Ruth A. Lownsdale, were 
each entitled, as the heirs of said Nancy, to 
one fifth of said west half; and afterwards, 
on August 12, 1865, said court, in said suit, by 
its decree set apart to said William, Millard 
O. and Ruth A. in severalty, certain speci- 
fied parts 'of said west half, and to the heirs 
and vendees or claimants under Daniel H. ac- 
cording to their respective interests, the re- 
maining portion of said west half, including 
block 218; and that by reason of such par- 
tition being unequal, it was further provided 
by said decree, that said William, Millard O. 
and Ruth A. should have a lien upon the 
portion of said west half set apart to the 
heirs, etc., of Daniel H., amounting in the 
aggregate to the sum of $39,156.02, of which 
sum $1,533.45 was apportioned to said block 
218 and decreed to be a lien thereon; and 
that by reason of such decree and partition, 
the said heirs of Daniel H. became the own- 
ers in fee of the other three fifths of said 
block, subject to the lien aforesaid. That 
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said lien has lieen paid by the defendant 
Lewis M. Starr and the heirs of Daniel H.; 
and that said heirs are tenants in common of 
said blocli, and are in possession thereof. 
That the defendants, Hiram and Hannah 
Smith, claim some right in said blocli, of 
"Which complainants liare no Imowledge or in- 
formation. That the complainants are enti- 
tled to an undivided one fifth of said block, 
and that the other heirs of Daniel H. are 
entitled to one fifth each, subject to the 
claims and interest, if any, of said Starr, 
and said Hiram and Hannah Smith. That 
the complainants are residents and citizens 
of the state of Kentucky, and that their in- 
terest in said block exceeds in value the sum 
of five hundred dollars. The defendant, Stai-r, 
demurs to so much of the bill as sets up the 
trust to Stout and Leland and the violation 
thereof by the sales to him. To the remain- 
der of the bill he pleads three pleas in bar 
of the right to the partition prayed for. 

The first and fifth causes of demurrer may 
be considered together. They are, substan- 
tially, that it does not appear from the bill 
that the alleged trust was in writing, and 
subscribed by either Lownsdale, Leland, or 
Stout. The Oregon statute (Or. Code, 341) 
prescribes that no trust in real property can 
be created otherwise than by operation of 
the law or an instniment in writing, sub- 
scribed, etc. For the demurrer it is main- 
tained tlTtat the bill must show affirmatively 
that these alleged tnists were created by 
writing. But the rule of law appears to be 
otherwise. At common law^a trust in real 
property could have been declared or creat- 
ed by parol. Since the statute (Car. II, c. 3, 
§ 7) required such tnists to be in writing, it 
has been uniformly held that the statute did 
not change the rules of pleading, but only in- 
troduced a new inile of evidence. That it 
was still competent to declare or count upon 
contracts within the statute according to their 
legal effect, without alleging that they were 
in writing. If the defendant wisfies to take 
advantage of the statute he must plead it. 
The demurrer is deemed to confess the ti-ust, 
as being in writing, however the fact may be. 
Gould, PI. C. 4, § 43, 44, 45; Chit. PI. 254, 332. 
True, these are works which treat of plead- 
ings at law, but I do not find ai!y different 
rule laid down for pleadings in equity. 
Throughout Story's Equity Pleadings, it is 
constantly assumed that a contract within the 
statute of frauds may be stated in a bill ac- 
cording to its legal effect, and Until the con- 
trary appears, it will be presumed to be in 
writing. And the same work declares that a 
plea of the statute of frauds is the proper 
mode of putting in issue the fact or wnether 
the contract was in writing or not. Story, 
Bq. Pi. §§ 761, 762, 765. In Harris v. Knick- 
erbacker, 5 Wend. 643, Mr. Justice ilarcy 
lays down the rule in equity as follows: "I 
apprehend that it is now settled, that if the 
defendant admits the agreement and insists 
on the statute, he can protect himself from 



a decree for specific performance, notwith- 
standing his admission; but if he admits the 
agreement, but neither pleads the statute nor 
insists on it in his answer, he is deemed to 
have renounced the benefit of it. 6 Ves. 39. 
If the bill states generally a contract which 
the law requires to be in writing, the court 
will presume that it was made with the requi- 
site formalities, to give it validity until the 
contrary appears. The defendant, in answei'- 
ing, may either plead that the contract was 
not in writing, or insist upon that ract in his 
answer. If he meets the allegations of a 
contract in his bill with a general denial, and 
the complainant is put to his proof to estab- 
lish it, he must show a written contmct; and 
if he does not, the evidence to establish the 
issue will be adjudged incompetent." See, 
also, 1 Smith, Ch. 225. The demm-rer m this 
respect is not well taken. The second cause 
of demurrer states that it does not appear but 
that Stout and Leland applied the proceeds 
of the sale of the block to the ijayment of the 
debts of Daniel H. The bill states that Le- 
land sold and conveyed his Interest in the 
block to Starr on his own private account and 
in violation of the trust, and tiiat Stout's in- 
terest was taken and sold on an execution 
against his property. From this statement it 
is plain that the proceeds of the sale did not 
go to pay the debts of Daniel H., but rather 
to the payment of those of Stout ana Leland. 

The third cause of demurrer states that it 
does not appear but that the detits to be paid 
were due Stout and Leland. So far as it ap- 
pears, no debts were due Stout or Leland. 
The trust reposed on Leland was by Stout, 
not Daniel H. If in fact debts were due 
Stout, and the conveyance was in trust, that 
he would use or dispose of the property to 
pay such debts, the defendant must, if be 
think them material, plead these facts before 
he can claim the benefit of them. This part 
of the demurrer in some soit asserts that 
Daniel H. was or might have been indebted 
to Stout and Leland, and that this trust was 
created for the purpose of enabling the trus- 
tees to pay such debts. In this view It Is lia- 
ble to the imputation of being a speaking de- 
murrer—that is, a demurrer where a new fact 
is introduced to support it. Story, Eq. PI. S 
448. 

The fourth cause of demurrer states that the 
sales to the defendant Starr, do not appear 
to have been in violation of the alleged trust. 
The bill alleges that these sales were in vio- 
lation of the trust, and the facts disclosed 
in the bill warrant the allegation of the bill. 
The trust was to pay the debts of Daniel H. 
generally, and the sales to Starr were to pay 
the debts of Stout and Leland. The demurrer 
is ovemded at the costs of the defendant. 

The fii"st plea alleges that the defendant 
Starr, claims under Lansing Stout, to whom 
Daniel H. conveyed in April, 1858, as in the 
bill mentioned, and that at the commence- 
ment of this suit the complainants were not 
in the possession of the premises in question. 
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but that said defendant was in sole and ex- 
elusive possession thereof. The second plea 
alleges that the said Nancy did not die seized 
of the west half of the donation claim- in ques- 
tion nor could she take any part thereof as 
the wife of Daniel H. because prior to her 
man-iage with said Daniel H. and while she 
was the wife of William G-illihan, the said 
William, in the year 1847, settled upon a ti-act 
of the public land on Sauyie's Island, in Mult- 
nomah county, containing 640 acres, and con- 
tinued to reside upon and cultivate the same 
continuously to the time of his death in the 
year 1850; and that said William, up to the 
time of his death, complied in all respects with 
the provisions of the act of September 27, 
1850, making donations to settlers upon pub- 
lic lands, etc., whereby upon the death of said 
William, the same vested in said Nancy and 
the heii-s of said William, and thereby the 
said Nancy became disqualified to take any 
part of the donation claim of Daniel H. The 
third plea alleges that William lirillihan and 
Isabella Ellen Gillihan are not the children 
and heirs-at-law of Nancy, to whom the said 
west half was patented; and that said Wil- 
liam and Isabella Ellen did not m virtue of 
said patent referred to by complamant, be- 
come seized of any part of said Nancy's half 
of said donation claim. By section 4 of the 
donation act (9 Stat. 497), there is granted to 
a married man, who is a settler upon the pub- 
lic land, the quantity of 640 acres, **one half 
to himself and the other half to his wife, to 
be held in her own right." The section also 
provides, that where such married persons 
have complied with the provisions of the act 
so as to entitle them to the grant as therein 
provided, "whether imder the late provisional 
government of Oregon or since, and either 
shall have died before patent issues, the sur- 
vivor and children or heirs of the deceased, 
shall be entitled to the share or interest in 
equal proportions, except," etc. The question 
sought to be raised by this third plea is that 
only the children of Nancy by Daniel H., the 
siuTiving settler, are entitled to any portion 
of her interest or share in the donation, and 
that therefore William and Isabella Ellen, 
the children of Nancy by her marriage with 
Gillihan, are not entitled to any interest in 
the block in question. 

The first position assumed by counsel in fa- 
vor of his position is, that the patent or grant 
to the children of Nancy Lownsdale, does 
not include the children of Nancy bom while 
she was Nancy Gillihan. In reply to this, it 
is sufficient to say, that when Nancy Gillihan 
changed her name to Nancy Lownsdale, it did 
not affect her identity or destroy the parental 
relation between herself and the children 
which she bore while called by the former 
name. A grant to the children of Nancy 
Lownsdale must include* all the children of 
the person intended and descrlbea by this ap- 
pellation. The name used is the mere de- 
scription of the person of the ancestor, and 
does not impute to Nancy any particular sta- 



tus or relation on account of whieh her chil- 
dren born dvu'ing the existaice of that status 
or relation should take the land of the de- 
ceased, to the exclusion of her other children, 
not so bom. A grant to the children of the 
wife of Daniel H. Lownsdale under some cir- 
cumstances might probably be limited to the 
children born of the wife during the existence 
of the relation imputed to her In the grant; 
but a grant to the children of Nancy Lowns- 
dale is not limited by the fact that she was 
the wife of Daniel H. Lownsdale, to the chil- 
dren bom during the existence of that rela- 
tion. 

Another argument in support of this plea 
assumes that the donation is made to the com- 
munity constituted by the marriage, rather 
than to the married persons individually, and 
that, therefore, in case of the death of either 
member of this commtmity, the share of such 
deceased member in the common donation, 
should only go to the children of such com- 
munity who made the settiement and perform- 
ed the services which secured the grant. The 
idea is not without plausibility and apparent 
equity and justice. But the statute cannot be 
so construed without doing violence to its evi- 
dent purpose and plain language. The act 
does not give the land to the community con- 
stituted by the marriage, but to the married 
persons individually— "one half to the husband 
and the other half to the wife, to be held by 
her in her own right" Besides, at common 
law, marriage does not constitute a commun- 
ity in which the individuality of the husband 
and wife is merged and blended for the time 
being. Such, or something like it, is the doe- 
trine of the civil law, but is not applicable 
here. Upon the death of the wife, before the 
issuing of the patent, the donation act disposes 
of her share in the donation, by providing that 
it shall go to her husband and children or 
heirs in equal proportions. This description 
of the persons who are to take the share of 
Nancy in the donation is plain and unequivo- 
cal. The words used are not open to construc- 
tion. The share is given to her children with- 
out limitation or qualification. William and 
Isabel Ellen GUlihan are as much the chil- 
dren of the deceased Nancy as Millard O. and 
Ruth A. Lownsdale. Being her children, the 
donation act gives them a proportionate inter- 
est in her share of the donation, without refer- 
ence to the fact of when they were born or 
by whom begotten. This conclusion does not 
involve the question of whether the words 
children or heirs are used in the act as syn- 
onymous terms or not. My impression is that 
they are not, although, as in this case, they 
may coincide and apply only to the same per- 
sons. At the death of Nancy— April 15, 1854— 
there was no statute in Oregon regulating the 
descent of real property, or declaring who 
should be the heirs of an intestate, and there- 
fore the subject was regulated by the common 
law. By this rule her children were her heirs. 
The donation act does not prescribe who shall 
be considered the heirs of a deceased settier 
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any more than it prescriTjes who sball be con- 
sidered the wife of a settler. Both these are 
left to the local law— the law of Oregon. If 
the law of Oregon at the time of Nancy's 
death had prescribed that brothers and sisters 
should be heirs to the intestate either exclu- 
sive or inclusive of the children, it appears to 
me, that under the donation act, then the chil- 
dren would take to the exclusion of the broth- 
ers and sisters. Congress seems to have in- 
tended to secure the share of the deceased to 
her children, if any, whether the law of Ore- 
?:on made them heirs or not. Beyond this it 
left the matter to the local law, by providing 
the alternative, that in default of children, 
such share should go to her heirs, wlioever 
they might be. Who would be entitled to 
claim as heir of the deceased would in all cases 
depend upon the law of Oregon at the time of 
the deatli, but persons claiming as children are 
by the donation act preferred to those claim- 
ing simply as heirs by the local law. It will 
be noticed that the plea denies the right of 
William as well as of Isabella Ellen. The 
former is not a party to this suit, nor do either 
of the parties before the court claim under 
him. But if neither had any right in the 
share of their mother, then Daniel H., as sur- 
vivor, would take one third instead of one 
fifth. The interest which Daniel H. took as 
survivor, Starr claims under the conveyance 
to Stout and the subsequent conveyance to 
himself. Neither is Isabella Ellen a party to 
this suit, but the complainants claim an undi- 
vided interest in the one fifth which their an- 
eastor, Daniel H., is alleged to have purchased 
from her, subsequent to this conveyance to 
Stout. As to these interests, the plea, if good 
in law, would be a bar to the relief sought by 
the complainants. The plea is insufficient in 
law and therefore overruled. 

The second plea assumes that the fom-th sec- 
tion of the donation act, includes settlers upon 
the public lands who died in Oregon before 
its passage— September 27, 1850, At least the 
plea must be so construed; for, although the 
averment is that Nancy's first husband— Gilli- 
han— died "sometime in the year 1850," yet 
this being uncertain in point of time, must be 
taken most strongly against the pai-ty making 
it. So construed, the legal effect of the allega- 
tion is, that Gillihan died some time in 1850, 
but prior to September 27 of that year. In 
support of this plea, it is maintained by 
Starr's counsel, that Gillihan having died in 
the possession of the land claim on Sauvie's 
island, his wife became entitled to one half 
thereof in her own right, and therefore she 
was not qualified to take another donation as 
the wife of Daniel H. The disqualification 
relied on is found in the proviso to section 5 
of the donation act. It reads, "That no per- 
son shall ever receive a patent for more than 
one donation of land in said territory in his or 
her own right." Admitting for the moment 
that Nancy became entitled to the half of the 
Gillihan donation claim upon the death of the 
settler, it does not appear that she ever ob- 



tained a patent for it, or took any steps to as- 
sert such right in the proper land office of the 
United States, or elsewhere. 

It has always been understood, and there 
is nothing in the donation act to the con- 
trary, that a settler upon the public lands, 
might change his location and settlement 
as often as he saw proper, before he filed 
his notification of selection in the land of- 
fice, and probably at any time before mak- 
ing final proof and receiving a certificate. 
In such case the first location is abandoned 
and the land is open to any other settler 
who may choose to take it up. A wife 
cannot become a settler and take land 
for herself independent of her husband. 
While he lives, her action in this respect is 
subordinate to his. But if, upon the death 
of the settler, the wife becomes entitled 
to take one half of the land upon Avhich 
he died, pending the performance of the 
condition of residence and cultivation, she 
may then abandon that right, and by be- 
coming the wife of another, be qualified to 
take her share in the donation of the latter 
husband. In such case, it is certain, that 
she will never receive a patent for more 
than one donation, for as to the settlement 
of the former husband, she does not claim 
any interest in it or make proof of anj' right 
thereto. Again, it appears by the plea, that 
Gillihan died before he had "complied with 
the provisions of the act"- his settlement 
commencing in 1847, and his death occur- 
ring in 1850, before the completion of the 
four years residence and cultivation. If it 
be the law, as this plea assumes, that the 
grant in section 4 of the act is not confined 
to persons in being at the passage of the 
act, but that it includes settlers upon the 
public lands prior thereto, yet, at least, such 
settlei-s must have completed the four years 
residence and cultivation required by the 
act, before it can be claimed that "they have 
complied with the provisions of this act so 
as to entitle them to the grant as above 
provided." 9 Stat. 497. Certainly, there is 
no provision of the act which disposes or 
gives to any one the land occu]}ied by a 
settler, who died before the completion of 
the four years residence and cultivation, 
and prior to the passage of the act. Sec- 
tion 8 does not help the plea in this respect, 
for that manifestly contemplates only the 
case of the death of a settler after the pas- 
sage of the act "To give that section any 
other than a prospective operation is to do 
violence to its language; and the mischief 
resulting from giving it a retroactive efCect, 
would be infinitely greater than would fol- 
low from a like consti'uction of section 4." 
Ford V. Kennedy, 1 Or. 168. As has been 
already stated, this plea assumes that sec- 
tion 4 of the donation act includes "Pttlers 
upon the public lands who died in Orognu 
before the passage of the act. If the .'ua 
does not warrant this assumption, then th: - 
plea is insufficient, without reiereuce to th^ 
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points already considered. As the section 
stands, its length and the multiplicity and 
variety of provisions and qualifying clauses 
which it contains, not affecting this ques- 
tion, naturally tend to obscure the actual 
connection and dependence which exist be- 
tween those different parts of it, that pre- 
scribe who may take under it Read with 
these, at present immaterial clauses elimi- 
nated, the section declares: "That there 
shall be and hereby is granted to every 
white settler or occupant of the public lands, 

* * * now residing in said territory (Or- 
egon), and who shall have resided upon and 
cultivated the same for four consecutive 
years, * * * if a married man, * * * 
the quantity of one section, * « * one 
half to himself and the other half to his 
wife, to be held by her in her own right; 

* * * and in all cases where such mar- 
ried persons have complied with the provi- 
sions of this act, so as to entitle them to the 
grant as above provided, whether under 
the provisional government of Oregon, or 
since, and either shall have died before pat- 
ent issues, the sui*vivor and children or heirs 
of the deceased shall be entitled to the share 
or interest of the deceased in equal propor- 
tions," It is only necessary to read the 
section carefully to see that the "such mar- 
ried persons," must refer to the antecedent 
—a settler upon the public lands now resid- 
ing in said territory, and his wife— whoever 
and wherever she may be. This settles the 
question against the plea. Gillihan was 
dead when the act passed. No grant is 
made to the dead husband, nor does any 
enure to his widow. The woman only takes 
on account of her wif eship, and not as a set- 
tler. Vandolf v. Otis, 1 Or. 15G, 157. The 
words, "and if either shall have died before 
patent issues," are easily reconciled with 
tliis conclusion; and if there is any difficul- 
ty in so doing, they must yield to tlie clear 
and unqualified language descriptive of the 
pex-son to whom the grant was made, or 
offered. The subsequent provisions of the 
section providing for the disposition of the 
donation upon the contingency of the donee's 
death before the issuing of the patent, can- 
not be allowed by implication to enlarge the 
terms of the grant. The act contemplates 
and provides for the issuing of a patent to 
the settler and his wife at some future time. 
In the meantime, and after the perfoimance 
of the conditions prescribed by the act, the 
settler or his wife might die. In contem- 
plation of this contingency, which might 
happen before the issuing of the patent, both 
events being in the future, the section prop- 
erly and grammatically declares, "and if 
either (the settler or wife) shall have died 
before patent issues, the survivor and chil- 
dren or heirs of the deceased, shall be enti- 
tled to the share or interest of the deceas- 
ed, in equal proportions." This is the con- 
struction which was given to this section 
by the supreme court of the late territory of 



Oregon in Ford v. Kennedy, supra; and I 
think the decision in that case has been gen- 
erally accepted as correct, by the profession. 
The evils which would have resulted from a 
contrary construction are not exaggerated 
in the following citation from the opinion in 
that case by Oh. J. Williams: "To construe 
the donation act so as to invest persons, 
dead before its passage, with an inheritable 
interest in the public lands of this terri- 
tory, would be not only to give the said act 
a reti'ospective operation, contrary to a sound 
construction of the statute, but to open a 
Pandora box of evils upon the community; 
for the heirs Of these early settlers, who died 
before 1850, would rise up with their un- 
known and undiscoverable titles to supplant 
others who found the land, thus claimed, 
vacant, and took it, in good faith, as a part 
of the public domain." This plea is insuffi- 
cient and must therefore be overruled. 

The first plea assumes that a party not in 
possession cannot maintain a suit in equity 
in this court for partition. The ground of 
this objection is section 419 of the Civil 
Code (Or. Code, 255), which enacts that 
"persons who hold and are in possession of 
real property as tenants in common," may 
maintain a suit in equity for partition. 
Counsel for the defendant argues that this 
statute limits the jurisdiction of this court, 
as a court of equity. Na authority was cit- 
ed in the support of this position, but sec- 
tion 34 of the judiciary act (1 Stat. 81) seem- 
ed to be relied upon. This section provides 
that "the laws of the several states, * * * 
shall be regarded as rules of decision in 
trials at common law, in the courts of the 
United States, where they apply." But this 
section, as its language plainly imports, does 
not extend to suits in equity, and it has 
even been construed not to extend to crim- 
inal cases at common law. U. S. v. Reid, 
12 How. [53 U. S.] 363. The jurisdiction of 
the courts of the United States in equity 
is not affected by the statutes of the state. 
Robinson v. Campbell, 3 "Wheat. [16 U. S.] 
222; U. S. V. Howland, 4 Wheat. [17 U. S.] 
11.0. In this last case Chief Justice Slarshall 
says: "As the courts of the Union have a 
chancery jurisdiction in every state, and the 
judiciary act confers the same chancery 
powers upon all, and gives the same rule 
of decision, its jurisdiction in Massachusetts 
must be the same as in other States." See, 
also, Russel v. Southard, 12 How. [53 U. S.] 
147. In Neves v. Scott, 13 How. [54 U. S.] 
272, the supreme court say: "Wherever a 
case in equity may arise and be determined, 
under the judicial power of the United 
States, the same principles of equity must 
be applied to it, and it is for the courts of 
the United States, and for this court in the 
last resort, to decide what those prineiiiles 
are, and to apply each of them to each par- 
ticular ease, as they may find justly applica- 
ble thereto. ^ * But in all the states, the 
equity law, recognized by the constitution 
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and by acts of congress, and modified by tlie 
latter is administered by the courts of the 
United States, and upon appeal by this 
court." 

The equity jurisdiction of this court not 
being limited by section 419 of the Civil 
Code, the right of the complainants to main- 
tain this suit for partition against Starr, de- 
pends upon the general principles of equity 
jurispiTidence. The jurisdiction of a court 
of equity over a suit for partition, so far as 
I have been able to ascertain, never did de- 
pend upon the possession by the complain- 
ant. Where the title of the complainant, 
whether it be legal or equitable, is not 
doubtful or suspicious, equity will take ju- 
risdiction and decree partition, without ref- 
erence to the question of possession. But 
in the case of an alleged legal title, when 
either of these objections appear, it is usual, 
first to send the complainant to a court 
of law to try his title, and in the meantime 
retain the bill to await the result. In the 
case of an equitable title the court of equity 
first ascertains the title, and if found for 
the complainant, proceeds to make partition. 
Wilkin V. Wilkin, 1 Johns. Ch. 117; Coxe v. 
Smith, 4 Johns. Ch. 276; Matthewson v. 
Johnson, Hoff. Ch. 5G2; 4 Kent, Comm. 364. 
But even if the possession by the complain- 
ants was necessary to enable them to main- 
tain this suit, they must be deemed to be in 
possession. The possession of one tenant 
in common is that of his co-tenants. Hitch- 
cock v. Skinner, HofC. Ch. 24. This decision 
was made under a statute word for word 
like ours. In Brownell v. Brownell, 19 
Wend. 369, the court in commenting upon 
the same statute, say: "Possession would 
follow the legal title, no adverse possession 
having been shown. The provisions of the 
statute * * * do not require a pedis pos- 
sessio to entitle a party to institute proceed- 
ings in partition." 

In this case, the plea under consideration 
states that the defendant is in the exclusive 
possession, but it also discloses the fact that 
his right to the possession depends upon 
the deed of Daniel H. to Stout, and the 
mesne conveyances thereafter to himself. 
The plea is not accompanied by an answer 
denying the trust upon which that deed was 
made to Stout and his own knowledge of it, 
when he acquired the title conveyed to 
Stout. For aught that appears in the plea, 
Stan* may simply hold the legal title to the 
interest conveyed to Stout in ti-ust for the 
complainants. But waiving this considera- 
tion, as the matter now appears, there can 
be no pretense that Starr acquired any oth- 
er interest in the block, than Daniel H. con- 
veyed to Stout. The plea does not claim 
any more than this. Yet two years after 
the conveyance to Stout, Daniel H. purchas- 
ed the interest of Isabella Ellen in the es- 
tate of her mother. This was an undivided 
one fifth. This interest descended to the 
complainants in common with the other de- 



fendants, heirs of Daniel H. The deed to 
Stout was a simple quitclaim without cove- 
nants, and does not affect the after acquir- 
ed interest of Daniel H. Allowing Starr 
then all the interest which he can or does 
claim by virtue of the conveyance to Stout, 
the complainants are at least seized of an 
undivided interest in the block. They and 
he are tenants in common, and his posses- 
sion is theirs for the purpose of this suit. 
Barnard v. Pope, 14 Mass. 437. This plea 
being insufficient must be overruled. As a 
matter of practice, it is proper to add that 
in equity a defendant is not allowed to plead 
more than one plea to the bill, without spe- 
cial leave of the court first obtained, and 
such leave will only be given in particular 
cases, when the necessity therefor is ob- 
vious. Story, Eq. PI. § 657. In this case 
no objection was made by the complainants, 
and the pleas were treated as if pleaded 
with leave of the court. 

[NOTE. This case was afterwards heard up- 
on bill, answer, and proofs taken, and a decree 
entered adjudging to Starr one-fifth interest in 
the property, with provision to secure to him the 
repayment of owelty. Case No. 8,022. Tliere 
was another case decided subsequently, invoivinj? 
the title to the estate of Nancy Lownsdale, 
brought by these same plaintiffs against T. .7. 
Carter, Isaac B. Smith, and the heirs other than 
plaintiffs of D. H. Lownsdale. Lamb v. Cartor. 
Case No. 8,013. Suits were brought also by the 
same plaintiffs, as heirs of D. H. Lownsdale, 
against the remaining heirs and certain other 
parties claiming some interest in tlie Lownsdale 
tract- Cases Nos. 8,012, 8,017, 8,024, 8,015, 8,- 
023.] 



Case Wo. 8,0S2. 

LAMB et al. v. STARE, et al. 

[Deady, 447.] i 

Circuit Court, D. Oregon. Sept. 9, 1868. 

Oregon Donation- Act—Estate of Wife— Death 

before tlti.,e cojiplete — coxvetaxoe 

OF Possessory Rights. 

1. The estate granted to a married person by 
section 4 of the donation act (9 Stat 497) is a 
qualified or determinable fee, with a contingent 
remainder to the survivor and children of sudi 
person; and in case he or she dies intestate, be- 
fore patent issues, such remainder becomes vest- 
ed in such survivor and children, who take as do- 
nees of the United States, and not as the heirs of 
the deceased. 

[Cited in Cutting v. Cutting, 6 Fed. 263; MJz- 
ner v. Vaughn, Case No. 9,678; Wythe v. 
Haskell, Id. 18,118.] 

2. A patent for lands issued to a deceased per- 
son, enures to the benefit of the successor in in- 
terest of such person. 5 Stat. 31. 

[Cited in Semple v. Bank of British Columbia, 
Case No. 12,660.] 

3. Effect of partition between the children of 
Nancy Lownsdale and the heirs and vendees of 
her husband. 

4. Where one owning an undivided fifth of a 
certain block of land executes a quitclaim deed 
of his interest therein, containing at the close this 
clause: "and by these presents give them (the 
grantee and his heirs) peaceable possession of tlie 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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same, to have and to hold, for their own nse and 
benefit forever:" Hdd, not to be a covenant for 
quiet enjoyment of any part of the premises, nor 
a recital or representation which would estop 
the grantor from asserting an after acquired m- 
terest in the same block, 

[This was a suit in equity for partition of 
certain real estate in the city of Portland, 
Or., brought by John R. Lamb and Emma, 
his wife, and Ida Squires, heirs of Nancy 
Lownsdale and D, H. Lownsdale, against 
Lewis M. Starr and the heirs other than 
plaintiff of D. H, Lownsdale, to wit, J. P. O. 
Lownsdale, Millard O. Lownsdale (by guard- 
ian), Ruth A, Lownsdale (by guardian), Mary 
E. Cooper, Hiram Smith, and Hannah Smith. 
A demurrer and three pleas to the bill were 
overruled. Case No. 8,021. The case is now 
heard upon bill, answer, and proofs taken.] 

W. W. Page and W. Lair Hill, for com- 
plainants. 

W. W. Chapman, for defendant Starr. 

DEADT, District Judge. This suit was 
brought by the complainants, on December 
26, 1867, to procure a partition of block 218 in 
the city of Portland, and to declare void a pur- 
chase thereof, by the defendant, Starr, on the 
ground that said Starr took the conveyance of 
such block to himself, with notice and in vio- 
lation of certain trusts, upon which the same 
was conveyed to Starr's grantors by the an- 
cestor of the complainants— Daniel H. Lowns- 
dale. Neither of the defendants— James O. 
P. Lownsdale, Millard O. Lownsdale, Ruth A. 
Lownsdale, Mary E. Cooper, Hh-am and Han- 
nah Smith— have appeared, and as to them 
the complaint is taken for confessed. On 
Januaiy 27, 1868, this court, after argument, 
overruled the demurrer of Starr to the part 
of complaint alleging a tru'st, and also disal- 
lowed as insufficient three pleas, pleaded by 
him in bar of the suit. On July 20, 1868, the 
case was argued and submitted on the com- 
plaint, answer of Starr, replication thereto, and 
proofs. The answer of Starr, repeats the mat- 
ter contained in the first and second of his 
pleas. The opinion of this court upon the 
questions raised by these pleas has been given, 
and it is not necessary to reconsider them 
now. 

From the pleadings, proofs and admissions 
of the parties, the f5.cts material to the decision 
of this case, appear to be: 

I. That on September 22, 1848, Daniel H. 
Lownsdale, being a widower and unmarried, 
settled on a tract of public land embracing the 
block in controversy, and containing about 180 
acres; and that said Daniel H., on July 10, 
18o0, intermarried with Nancy Gillihan, the 
widow of William Gillihan, and that on April 
10, 1854, said Nancy died Intestate, leaving 
her children, Isabella Ellen and William Gil- 
lihan, and Millard O. and Ruth A. Lownsdale. 

II. That said Daniel H. continued to reside 
upon the tract of land aforesaid from the date 
of the settlement aforesaid for more than four 
years thereafter, and that in pursuance of 
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such settlement and residence and the dona- 
lion act of September 27, 1850 (9 Stat. 497), 
the proper officers of the United States land 
office set apart the east half of said tract to 
said Daniel H., and the west half thereof, em- 
bracing the block in controversy, to said Nan- 
cy; and that on October 17, 1860, a patent 
certificate was duly issued by the office afore- 
said for the tract aforesaid, to the said Dan- 
iel H. for the east half aforesaid, and to the 
said Nancy for the west half aforesaid; and 
that in pursuance of the premises as above 
stated, on June 6, I860, a patent was duly is- 
sued to said Daniel H. and Nancy for their re- 
spective portions of said tract as aforesaid. 

III. That on May 4, 1862, Daniel H. died 
intestate, leaving as his heirs-at-law, the com- 
plainants, Emma Lamb and Ida Squires, the 
children of his daughter Sarah, before that 
time deceased and his four surviving children, 
defendants herein, namely— James P. O., Mil- 
lard O. and Ruth A. Lownsdale and Mary E. 
Cooper; and that the complainants herein, at, 
the commencement of this suit were and now 
are citizens of the state of Kentucky, and that 
the said complainants, John R. and Emma 
Lamb, are husband and wifej and that the de- 
fendant, Starr, is a resident and citizen of the 
state of Oregon. 

IV. That on April 1, 1858, the said Daniel 
H., for the nominal consideration of §3,800, 
by deed, "bargained and sold, released and 
quitclaimed unto Lansing Stout, his heirs and 
assigns, all his right, title, interest, claim and 
demand, both at law and in equity," to five 
blocks containing eight lots each, in the city 
of Portland, one of which was block 218 afore- 
said; and said deed, after describing the 
premises, concludes in these words— "together 
with all and singular the appurtenances there- 
to belonging, and by these presents give them 
peaceable possession of the same to have and 
to hold to their own use and benefit forevex*. 
In testimony whereof," etc.; and that on the 
day and year last aforesaid, said Stout, for 
the nominal consideration of $1,000, conveyed, 
by deed, in all respects similar, to the one from 
Daniel H. to him, "all his right, title and in- 
terest, both at law and equity" to the undivid- 
ed one half of four of the blocks described in 
the deed aforesaid, from Daniel H. to Stout, 
including block 218 aforesaid, to Alonzo Le- 
land; and that on December 5, 1864, the said 
Alonzo Leland and Rachel B., his wife, con- 
veyed all their interest in said block 218 to 
the defendant, Starr; and that on February 
14, 1863, the sheriff of Multnomah county, 
Oregon, upon an execution issued out of the 
circuit court for such county, against the prop- 
erty of said Stout, sold the undivided one half 
of said block 218 to said Starr, for the sum 
of $775, and on December 24, 1803, said sher- 
iff, as sheriff, by deed, duly conveyed to said 
Starr the undivided half aforesaid, as fully, 
as by law he was authorized to do. 

V. That in January, 1860, Daniel H. pur- 
chased the interest of the said Isabella Ellen, 
then intermarried with one William Potter, in 
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the estate of her mother, Nancy Lownsdale, 
and took a conveyance of the same to him, 
the said Daniel H., duly executed hy the said 
William Potter and Isabella Ellen, his wife. 

Vr. That in 18Gi, the said William Gillihan, 
Jr., by his guardian, commenced a suit in the 
circuit court for the county and state afore- 
said, for a portion of the west half of the 
tract aforesaid, set apart to his mother, Nancy 
Lownsdale, as aforesaid, claiming in such suit 
to be entitlod to an undivided fifth tliereof ; 
in which suit, the parties to this suit and di- 
vers others, the vendees of Daniel H. were de- 
fendants; and the said court, on May 22, ISGo, 
among other things, decreed, that Daniel H., 
in his lifetime, was entitled to one undivided 
fifth of said west half, as the heir of Nancy, 
and also to another undivided fifth, as the 
vendee of said William Potter and Isabella 
Ellen, his wife, and that said William Gilli- 
han, Jr., and Millard O., and Kuth A. Lowns- 
dale were each entitled as the heirs of Nancy, 
to one undivided fifth of said west half; and 
afterwards on August 12, 1865, said court, in 
said suit, by its decree set apart to said Wil- 
liam, Millard O. and Ruth A., in severalty, 
certain specified poitions of said west half, 
and to the heirs and vendees or claimants un- 
der Daniel H., according to their respective 
intarests the remaining portion of said west 
half, including block 218; and because such 
partition was unequal, it was further provided 
by said decree, that said William, Millard O. 
and Ruth A., should have compensation from 
their co-tenants in the aggregate, to the sum 
of §39,156.02, and that said sum should be a 
lieu upon that portion of the west half set 
apart, as aforesaid, to the heirs, etc., of Dan- 
iel n., of which sum, $1,53:1.45 was by such 
decree apportioned to and made a lien upon 
block 218; and it was further declared by 
said last mentioned decree that nothing there- 
in should prejudice the lawful claims of any 
of the defendants therein, being heirs or claim- 
ants under Daniel H., as between themselves; 
and that if any such heir or claimant, being 
then in possession of any parcel of the parti- 
tioned premises, should pay the owelty char- 
ged thereon, and be afterwards evicted there- 
from or from any portion thereof, hy any other 
of such defendants, he should have a lien upon 
such parcel or portion thereof for the reim- 
bursement of such owelty with interest. 

VII. That the conveyance by Daniel H. to 
Stout, of his interest in block 218 as afore- 
said, was made upon a secret trust in writ- 
ing, that the said Stout would reduce the 
same to possession, and dispose of it, and 
apply the proceeds to the payment of the 
debts of Daniel H.; and that the said Starr 
at the time he took the conveyances from 
the sheriff of Multnomah county, and also 
from Alonzo Leland and wife, as aforesaid, 
had no notice of said trust; and that Starr 
paid the owelty assessed upon said block 
218, by the decree of the circuit court afore- 
said, and that he was, at the commence- 
ment of the suit, and still is in possession of 



the same, but not adversely to these com- 
plaints. 

VIII. That the property in controversy 
herein exceeds in value the sum of five hun- 
dred dollars. 

IX. That the said Daniel H. at the time of 
making the deed to Stout as aforesaid, did 
not represent or profess to said Stout that 
he was the owner in fee of said block 218, 
nor that he could and would receive a pat- 
ent therefor; and that at the time of making 
said deed and prior thereto, the said Stout 
was the regular attorney of the said Daniel 
H.; and that said deed to Stout was made 
upon no other consideration, than the trust 
declared in the contemporaneous writing as 
aforesaid. 

From this statement of the facts in the 
case, it appears that from the date of the 
settlement of Daniel H. upon the tract of 
land described in the patent certificate, that 
the United States, by section 4 of the dona- 
tion act, granted said tract to Daniel H. and 
Nancy, his wife, in equal parts, to be divid- 
ed between them by the officers of the prop- 
er land office. Nancy having died intestate 
prior to the issuing of the jiatent, her share 
or intex-est in the donation— which is tlie 
west half— was by the same statute granted 
over to her husband and children in equal 
proportions. They did not take as the heirs 
of the deceased under the local law of de- 
scent, but directly as donees of tlie United 
States. The estate granted to Nancy in the 
west half, was a qualified or determinable 
fee, for although it might have continued 
forever and descended to her heirs ad in- 
finitum, yet by the terms of the grant it 
was liable to be determined — terminated — by 
the happening of this event, the death of 
Nancy before patent and without will. In 
contemplation of this contingency, the stat- 
ute granted Nancy's share of the donation 
in equal parts to her husband and children. 
Until the happening of this event, so long as 
it was possible to happen, the husband and 
children, had a contingent remainder in the 
land. After it did happen, the estate be- 
came absolute in them. They took this in- 
terest as donees of the United States, and 
not as heirs of Nancy. As it was, Nancy's 
estate in the land terminated with her 
death, and she left nothin'g in it to descend 
to, or be inherited by any one. The hus- 
band and children are in by purchase and 
not by descent. Fields v. Squires [Case No. 
4,776]. 

It appears that the certificate and patent 
in this case have been issued under a mis- 
apprehension of the facts. They are issued 
to Nancy for the west half, while in fact she 
was dead years before. In the meantime 
the act had vested the land designated in 
the record, in her husband and children. 
In such case the patent to the deceased wife 
may be held to be within the spirit of the 
act of May 20, 1836 {5 Stat. 31); § 1 reads: 
"In all cases where patents for public lauds 
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have been or may hereafter be issued, in 
pursuance of any law of the United States, 
to a person who had died, or shall hereafter 
die before the date of such patent, the title 
to the land designated therein, shall enure 
to and become vested in the heirs, devisees 
or assignees of such deceased patentee, as if 
the patent had issued to the deceased per- 
son during life.'* 

In this case, the land designated in this 
patent could not vest as it would have done 
if issued to Nancy during her life, because 
the donation act otherwise provided. The 
person to whom the patent was issued is 
dead, and the persons to whom the act gave 
the land in that event, although neither "the 
heirs, devisees or assignees" of Nancy, are 
her successors in interest, and the persons 
to whom the patent should have issued. 
Unless this patent to Nancy can be consid- 
ered as enuring to them under the act of 
1836, it must be deemed void. Schedda v. 
Sawyer [Case No. 12,443]. For this is not a 
case of title by patent, but of gi-ant by a 
statute, and in which the patent is only offi- 
cial evidence of a compliance with the sub- 
sequent conditions annexed to the grant. 
This point has not been argued by counsel, 
and as between the parties to this suit, 
there seems to be no question made about 
it They all claim under the statute grant 
to the husband and children on the death of 
Nancy. 

Having thus asceitained the persons to 
whom block 218 as a part of the west half 
was gi-anted by the United States, it re- 
mains to determine the present ownership 
of it. Daniel H. having acquired one fifth 
of the west half under the donation act, and 
purchased another fifth of Isabella Ellen 
Porter, he became the owner of two fifths 
of such tract. The other three fifths were 
owned by William Gillihan, Jr., and Millard 
O. and Ruth A. Lownsdale, the children of 
Nancy. The two fifths interest of Daniel H., 
so far as not disposed of by him in his life- 
time, upon his death descended to his foar 
living children and the representatives of 
his deceased daughter, Sarah— the present 
complainants. By the decree in the parti- 
tion suit, certain parcels of the tract were 
allotted in severalty to the three children 
of Nancy, and the remaining portion of the 
tract was allotted to the heirs and grantees 
of Daniel H., according to their respective 
interests. The partition was made between 
these two classes, the children of Nancy and 
the heirs and grantees of Daniel H. As be- 
tween the individuals of the latter class no 
partition was made, nor was there any con- 
clusive determination as to who were such 
heirs or vendees. By far the larger part of 
the tract was allotted to the heirs of Daniel 
H., and for that reason a certain sum of 
money was charged upon it in favor of the 
children of Nancy, to make the partition 
- equal in value. By the partition, the chil- 
dren of Nancy were divested of their three 
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fifths interest in the part allotted to the heh:s 
of Daniel H., and the latter were divested of 
their two fifths interest in the part allotted 
to the children of Nancy. On the whole, 
the heirs of Daniel H. gained in quantity by 
the partition, but were required to pay the 
difference in value in money. But the gran- 
tees of Daniel were not so affected. They 
yielded nothing in the partition and received 
nothing. Fields v. Squires [supra]. Among 
others, block 218 was allotted to the heirs 
and vendees of Dan'l H., according to their 
respective interests. Lansing Stout was the 
only person who appears to have received a 
conveyance from Daniel H. of any interest 
in the block. Whatever that interest was, 
it has been since acquired by the defendant 
Starr. The sale to Stout was of all Daniel 
H.'s interest at that time. Daniel H.'s in- 
terest at that time was only a fifth. His 
other fifth he purchased some years after- 
wards. Starr is then the owner of one fifth 
of the block, and the heirs of Daniel H. of 
the other four fifths in equal parts. The 
heirs of Daniel H., within the narrow limits 
of block 218 gain in quantity, but in consid- 
eration they are made to yield their interest 
elsewhere throughout the tract, and pay the 
children of Nancy a certain owelty. But 
Starr had no interest in the tract outside of 
this block. As has been already said, he 
neither lost or gained by the partition, nor 
did he yield up an interest in one block to 
receive an equivalent for it in another. He 
got what he had purchased, and no more or 
less— the interest of Daniel H. in block 218, 
on April 1, ISoS, and that was an undivided 
fifth and no more. 

But the principal argument for the defend- 
ant is made upon the concluding -words of 
the deed from Daniel H. to Stout Counsel 
contend that these amount to a covenant 
for quiet enjoyment as to the whole block, 
and that therefore Daniel H. and all per- 
sons claiming under him are estopped to 
claim any interest in the block, whether 
they are otherwise entitled to it or not. The 
deed, as has been stated, was a simple quit- 
claim of tlve interest of Daniel H. in the 
block, and there is no single expression in 
the deed that has any other different signifi- 
cation. The words which are said to con- 
stitute a covenant for quiet enjoyment are 
these: "and by these presents give thera 
(Stout and his heirs) peaceable possession of 
the same to have and to hold for their own 
use and benefit forever." Stress has been 
laid upon the proximity of the clause pro- 
fessing to give possession and the haben- 
dum. But the habendum clause does not 
add to or diminish the effect of the other. 
"To have and to hold" what? Block 218? 
Not at all, but only the interest of Daniel H. 
in that block, on April 1, 1858, the date of 
the deed, and nothing more. But adds coun- 
sel, the words are "to have and to hold to 
their own use and benefit forever." Yes, 
whatever is quitclaimed is forever, and not 
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for a day or for life. But what is it Stout 
was to bave and to hold forever? Not 
block 218, but only the interest of Daniel H. 
therein, be that less or more. 

As to the clause professing to give posses- 
sion, in deference to the earnestness and 
argument of counsel, I have examined it 
and re-examined it to see if it could possibly 
be construed into a covenant for quiet en- 
joyment of the whole premises, or even any 
part of them; but I can find no countenance 
for such a constniction on either reason or 
authority. This clause contains neither a 
recital nor a promise, but simplj- a state- 
ment as to a present fact, which might or 
might not have been true. Daniel H., by 
this clause says— "by these presents I give 
the grantee herein peaceable possession of 
the same." What does "the same" refer to? 
Surely the interest conveyed, which was the 
then interest of Daniel H. in the block— an 
undivided one fifth, and no more. As one 
tenant in common is entitled to the posses- 
sion of the whole premises, Daniel H., upon 
the srale of his undivided fifth to Stout, 
might have put him in possession of the 
whole block, but not to the exclusion of his 
co-tenants. Yet if he had, he would not 
thereby covenant that Stout should have 
quiet enjoyment of the premises .thereafter, 
or of any part of them. Nor would an ex- 
press covenant that Stout should quietly en- 
joy the interest then quitclaimed, estop the 
heirs of Daniel H. from claiming the other 
four fifths of the block. But this clause does 
not amount to an assertion or admission that 
Daniel H. did in fact put Stout in posses- 
sion at all. The words are— "by these pres- 
ents"— that is the deed— "give them peacea- 
ble possession." Then there was no actual 
possession given, but only such possession 
as resulted from the execution and delivery 
of the deed. This was no possession at all, 
but only that right to the possession which 
is the incident of legal ownership. If the 
clause was not in the deed, in this respect 
its legal effect would be the same. The 
parties did not go upon the land and pass 
the possession in the presence of witnesses, 
and endorse a memorandum thereof on the 
deed, nor did the grantor deliver the gran- 
tee a key or clod from the premises, as a 
symbol of possession. 

It must be admitted this possession clause 
is an unusual one, and that it does not ap- 
pear necessary to make good or realize anj' 
apparent purpose or intention of the gran- 
tor, and for this reason, among others, it has 
been urged by counsel for Starr, that it 
must have been intended to secure to Stout 
or his grantees any future interest which 
Daniel H. might acquire in the block. But 
t]]e object of inserting this clause is, I 
think, quite apparent, Avhen you read the 
declaration of trust executed by Stout at 
the time he received this deed. In this pa- 
per the deed is described as a mere "quit- 
claim," and Stout reserves the option either 



to sell the property, including this block, or 
reduce it to possession on the best terms in 
his power. Then, as a matter of fact, Dan- 
iel H. did not put Stout into possession. 
This clause was probably inserted in the 
deed upon the idea that it would assist the 
grantee therein, in a contemplated contro- 
versy with the school district, which at that 
time claimed the property as a donation 
from Daniel H. 

Upon the legal aspect of the case this is 
sufficient. Four fifths of the block belong 
to the heirs of Daniel H. in equal parts, and 
the other fifth to Starr, and upon this basis 
there must a partition between them, with 
provision to secure to Starr the repayment 
of the owelty, with interest. Nor do I think 
that any one concerned, unless it be the 
heirs of Daniel H., has any right to com- 
plain of the result. The fifth which Starr, 
as an innocent purchaser, without notice of 
the trust, obtains, neither Daniel H. or his 
heirs received any consideration for. But, 
as it was the fault or neglect of Daniel H. 
that the declaration of trust was not put up- 
on record, he or his heirs must bear the loss 
rather than an innocent purchaser. On the 
other hand, this block being situated to the 
west of Park sti-eet, there could have been 
no doubt, at the date of the deed from Dan- 
iel H. to Stout that the property was with- 
in the wife's half, and that Daniel H. had 
no other than a one fifth interest in it 

Decree accordingly. 

[NOTE. For another suit subsequently decid- 
ed, brought by same plaintiffs, as heirs of Nancy 
Lownsdale, against T. J. Carter, Isaac B. Smith, 
and the heirs other than plaintiffs of D. H. 
Lownsdale, see Case No. 8,013. For suits 
brought as heirs of D. H. Lownsdale against the 
remaining heirs and certain other parties claim- 
ing different interests in the Lownsdale plat, see 
Cases Nos. 8,012, 8,017, 8,024, 8,015, 8,023.] 
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LAMB et al. v. VAUGHN et al. 

VAUGHN V. LAMB et al. 

[2 Sawy. 161.] i 

Circuit Court, D. Oregon. March 28, 1872. 

RE.ii, Property — Oregox Doxation- Act — Boni> 

TO Convey Land— Escrow— Usage— Sale 

BEFORE Acquiring Title. 

1. The bond given by Lownsdale to Pettigrove 
upon the purchase of the Portland land claim on 
September 22, 1848, held not to be a covenant on 
the part of Lownsdale to convey the lots therein 
specified as exempted from such sale to Petti- 
grove or his grantees; and also that such lots 
are not included in the fourth covenant of tlie in- 
strument of March 10. 1852. called tlie "escrow," 
and therefore the title which Lownsdale after- 
wards acquired to such lots from the United 
States was not acquired in trust for Pettigrove's • 
grantees or their assigns. 
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2. The proof of usage, and other matters rest- 
ing in parol, as to the lots sold by 3?ettigroTe 
prior to September 22, 1848, is not sufficient to 
impress a trust upon such lots in the hands ot 
Lownsdale or his heirs in favor of Pettigrove or 
his grantees, or to estop said heirs from asserting 
the legal title derived from their ancestor as 
against said grantees. 

3. The bond aforesaid is not a covenant with 
any one. but the provisions in it concerning such 
r-xemnted lots only amount to a condition, which 
Lownsdale was at liberty to comply with, and 
thus avoid paying the penalty thereof, or disre- 
gard and pay such penalty; and that his heirs 
having since purchased said bond from the owner 
and obligee therein— Pettigrove.— it is no longer 
of any force or effect as to any one.— Per Deady, 
District Judge. 

4. If such bond could be construed to contain 
a covenant by Lownsdale to make title to Petti- 
grove, neither Vaughn nor his grantors could 
rightfully claim any interest in said lots under it, 
because they were neither parties nor privies to 
such covenant. Id. 

5. At the date of such bond, neither Lownsdale 
nor Pettigrove had any interest in the lots in ques- 
tion, and therefore could not impress a trust upon 
them in favor of any one; and that such trust 
could not ha-v e been created by parol, even if the 
legal titje had been in the parties. Id. 

6. The lots sold by l^ettigrove are not included 
in the terms of the fourth covenant of the escrow, 
and it is manifest Lhat it was not the intention 
of the parties to that instrument that they should 
be, from the fact that the tract allotted to Lowns- 
dale in the partition under the escrow includes all 
such lots. Id. 

7. There never was any usage in Oregon by 
which an occupant of the public lands, who sold 
a town lot within tne limits of his claim by a mere 
quitclaim deed, was thereafter held to be a trus- 
tee to acquire the title for such purchaser or his 
assigns; and if such usage had in fact existed, 
it could not control the general law to the con- 
trary. Id. 

The original bill in this case was filed by 
a portion of the heirs-at-Iaw of Daniel H. 
Lownsdale, late of Portland, deceased, against 
the other heirs-at-law and defendant, George 
W. Vaughn, to obtain a partition of lots 1 and 
3, block 5; and lots 2 and 8, in block 15, 
in the city of Portland, Oregon. The original 
bill alleges that the said heirs-at-law of 
Lownsdale are the owners, in fee, of said 
lots, but that said George W. Vaughn is in 
possession claiming some right to said prop- 
erty, and praying that the title of said heirs 
be quieted as against him, and a partition 
made. The respondent, Vaughn, after an- 
swering the original bill, files a cross-bill 
against all the said heirs-at-law of Lowns- 
dale, deceased, in which he alleges certain 
facts, which, he claims, confer upon him an 
equitable title to the premises in question, 
and he asks that the said heirs may be ad- 
judged to hold the legal title in trust for him, 
and be required to convey such legal title. 
The heirs answer the cross-biU, denying many 
of the material facts aUeged, and issue is 
joined by general replication. At the hear- 
ing, it was stipulated that the legal title to 
the property described in the bill of com- 
plaint, is in the heirs of Lownsdale named 
in the bill, and that they are entitled to the 
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partition prayed for in the original bill, un- 
less the mattei^ set forth in the cross-bill 
are true in fact, and sufficient in a court of 
equity to entitle the complainant therein to 
the relief sought. 

The following facts, among others, appear, 
either by the admissions of the pleadings, or 
the evidence introduced: Prior to, and on 
September 2, 1848, one Francis W. Petti- 
grove was, under the rules, regulations and 
usages, as they existed under the provisional 
and territorial governments of Oregon, in the 
possession of a tract of land, containing six 
hundred and forty acres, and known as the 
"Portland Land Claim," with valuable im- 
provements thereon. Said land claim em- 
braces a large portion of the present city 
of Portland. Either he, or his predecessor in 
the possession of the claim, and assignor, had 
laid off a portion of said land into a town, 
consisting of sixteen or more blocks, number- 
ed consecutively from 1 to 16, inclusive; said 
blocks being suu-divided into lots of fifty 
by one hundred feet in extent, among which 
were the said lots in question. Prior to said 
September 22, 1848, he had sold to various 
parties sundry lots so laid out, and conveyed 
his interest therein to the several purchasers 
by quitclaim deeds, and among them the lots 
in controvei'sy. The purchasers of the said 
lots in controversy, and other grantees, went 
into possession thereof, and erected valua- 
ble improvements thereon, and the said 
Vaughn, complainant in the cross-bill, is now 
in possession of said lots and improvements, 
claimmg to have acquired, by proper mesne 
conveyances, all the rights derived by the 
said purchasers from the said Pettigrove. 
On the said September 22, 184S,' said Petti- 
grove executed and delivered to said Daniel 
H. Lownsdale, since deceased, an instrument 
of writing, a copy of which is annexed to the 
cross-bill, and therein designated as "Exhibit 
A," by the terms of which, the said Pettigrove 
purported, in consideration of certain matters 
therein mentioned, to "have bargained, remis- 
ed and forever released" to said Lownsdale, 
his heirs and assigns, all and singular, his 
"right, title, interest, claim and demand, at 
law and in equity, present and in expectan- 
cy," to all the lands therein particularly de- 
scribed, being the lands embraced in said 
land claim of six hundi'ed and forty acres, 
"not hereinafter excepted and reserved from 
the operation of these presents." The said 
instrument then provides that, "the following 
lands, blocks and lots, together with the 
hereditaments and appurtenances, are hereby 
expressly excepted and reserved from the 
operation of these presents, that is to say, 
blocks No. 1," etc., including the premises in 
question, "which said lots and blocks so 
hereby expressly reserved, have been sold 
by me as town property, to different persons, 
witn the exception of the lots upon which my 
store is situated, reserved also, for me." 
At the same time, and as a part of the same 
transaction, the said Lownsdale executed and 
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delivered to the said Pettigrove a bond, a 
copy of which is set out in the said cross- 
bill, and therein designated as "Exhibit B," 
in the penal sum of five thousand dollars, 
payable to said Pettigi-ove, his heirs, etc., 
npon the condition following, to wit: "The 
condition of this obligation is such, that 
whereas the above bounden, Daniel H. liowns- 
dale, has this day purchased all the land 
claim of the said Francis W. Pettigrove, 
situate in the said county of Tualatin, upon 
which is laid out the village of Portland, ex- 
cept blocks one," etc., (describing the lots 
and blocks excepted in the conveyance to 
Lowusdale, aforesaid, and including the prem- 
ises in question,) "which said lots, blocks and 
parcels of land are hereby expressly exempt- 
ed and reserved from said sale; now if the 
said Daniel H. Lownsdale shall do and per- 
form all reasonable exertions to procure from 
the ta-ritorial government of Oregon, and the 
general government of the United States, a 
good and sufficient title to and for the said 
land claim, and shall in no way sell, trans- 
fer, or incumber the lands and tenements 
above specified and exempted from said sale, 
then the above obligation shall be null and 
void; otherwise in force." After the execu- 
tion of said instruments by the said parties, 
the said Lownsdale, in pursuance of the said 
sale and conveyance, went into possession 
of said land claim, as so assigned and con- 
veyed to him, and so continued in possession, 
and continued to sell town lots within said 
part of the town as laid out, till March '^0, 
1S49, on which day he executed and delivered 
to one Stephen Coffin, an instrument of which 
a copy is annexed to said cross-bill, and des- 
ignated "Exhibit 0;" and the said Lowns- 
dale and Coffin mutually executed and deliv- 
ered, at the same time, and as a part of the 
same transaction, another instrument, a copy 
of which is annexed to said cross-bill, and 
designated "Exhibit D." Afterwards, the 
said Lownsdale, Coffin, and one W. W. Chap- 
man, at their respective dates, executed and 
delivered the several other instruments, cop- 
ies of which are annexed to said cross-bill, 
and designated Exhibits E and F. The said 
Exhibits C, D, E and F, are the same men- 
tioned in the opinion in the cases of Lamb 
V. Davenport and Davenport v. Lamb [Case 
Xo. 8,015]. The further acts of the said 
Lownsdale, Coffin and Chapman, shown by 
the admissions of the pleadings and the evi- 
dence in this case, under and in connection 
with said insti'uments, conveyances, agree- 
ments and land claims, down to and includ- 
ing the issuing of a patent by the United 
States to said Lownsdale to a poraon of said 
Portland land claim, including the premises 
now in controversy, on June 6, 1865, are the 
same as recited in the opinion in those cases, 
and need not be repeated here. 

W. W. Chapman, for complainant. 
W. Lair Hill, W. W. Thayer, and E. C. 
Bronaugh, for defendants. 
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Before SAWYER, Circuit Judge, and 
DEADY, Disti-ict Judge. 

SAWYER, Circuit Judge. The first ques- 
tion to be determined is, whether the lots 
now in controversy are embraced within 
the covenants contained in said agreement, 
of which Exhibit P is a copy, commonly 
known in Portland as the "escrow." If so, 
then the decision in the case of Lamb v. 
Davenport [Case No. 8,015], will control this 
case. The said instrument is an agreement 
between Lownsdale, Coffin and Chapman. 
After reciting that said parties "have here- 
tofore, up to the date of these presents, 
been joint proprietary claimants to the tract 
of land ***** upon which a part of 
the city of Portland is laid out," and that 
"the said Lownsdale, Coffin and Chapman 
have sold lots in said city of Portland, to 
each other and to third persons, obliging 
themselves to make to the grantee, or gran- 
tees, a deed of general warranty, whenever 
the grantor shall obtain a patent from the 
government of the United States for the 
same;" also, reciting an agreement to di- 
vide the claim, and present separate tracts 
in the separate name of each for a patent; 
each covenants with the others, among oth- 
er things: "1st. That he will fulfill and 
perfoi-m all contracts and agreements which 
he has heretofore entered into with the oth- 
ers, or with each of them, or with other 
persons, respecting the said tract of land, or 
any part thereof * * « ;" and "4th. That 
w^hen a patent shall be so obtained, he will 
make a good and sufficient deed of general 
warranty, for all lots or parts of lots in the 
part or tract so patented to him, which may 
heretofore have been sold, or agreed by the 
said parties, jointly, or any of them sepa- 
rately, to be sold, the said deed, of course, 
in all cases to be made to the grantor, his 
heirs, executors, administrators or assigns, 
or grantee or grantees, as the case may be." 
Unless the lots in question are within the 
scope of one of these two covenants, they 
are in no way affected by this agreement 

It is insisted, on the part of the complain- 
ant, in the cross-bill: Firstly, that the cove- 
nant by Lownsdale, "that he will fulfill and 
perform all contracts and agreements which 
he has heretofore entered into * * * with 
other persons respecting this said tract of 
land, or any part thereof," in terms em- 
braces the bond given to Pettigrove, of 
which said Exhibit B is a copy, and that 
under the condition of that bond Lownsdale 
was bound, upon his acquisition of title, to 
convey to Pettigrove's grantees, one of whom 
is said complainant, such lots as Pettigrove 
had quitclaimed before his i.. .e to Lowns- 
dale, and as were mentioned as resei-ved in 
his conveyances to the latter, and in the 
said bond. 

Conceding the bond to be one of the con- 
tracts embraced in this covenant, it will be 
necessary to ascertain what obligations 
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Lownsdale assumed ia that bond, wliieli he | 
is required by this covenant to "fulfill and 
perform." The condition of the bond, it 
must be confessed, we think, is somewhat 
anomalous, and the objects to be accom- 
plished are not very satisfactorily express- 
ed It is in these words: "Now if the said 
Daniel H. Lownsdale shall do and perform 
all reasonable acts, and make all reasonable 
exertion to procure from the teiTitorial gov- 
ernment of Oregon and the government of 
the United States a good and sufficient title 
to and for said land claim, and shall in no 
way sell, transfer or incumber the lands 
and tenements above specified and exempted 
from said sale, then the above obligations 
shall be void; otherwise, in force." Why 
should Pettigrove bind Lownsdale, under 
heavy penalties, to procure title from the gov- 
ernment to the land claim, unless he expected 
to derive title from Lownsdale to those lots 
reserved for his own use, and unless be ex- 
pected his prior gi-antees to be benefited by 
the act as to the lots already sold and except- 
ed from his conveyance to Lownsdale? And 
why, also, obligate him under similar penal- 
ties to "in no way sell, transfer or incumber 
the lands and tenements above specified and 
exempted from sale" after so acquiring "a 
sufficient title" thereto from the government? 
Why should Pettigrove be so solicitous to 
require Lownsdale to procure title to the 
lots reserved from sale, as having been sold 
to other parties, as well as the rest reserved 
for Lownsdale's own benefit, and then, hav- 
ing obtained the title, oblige him. under 
heavy penalties, to forego all enjoyment of 
his property by putting it out of his power 
in any way to rightfully "sell, transfer or in- 
cumber" them? 

It is not easy to give a satisfactory an- 
swer to these queries, and yet the plain im- 
port of the language used, is only to oblige 
him to procure title, and then not to sell, 
transfer or-incumber certain designated lots. 
It cannot possibly be expanded into a cove- 
nant in terms to convey the lots designated 
to Pettigrove and his prior grantees, or to 
hold them in trust for said parties. To so 
construe it, would be to interpolate lan- 
guage which Lownsdale himself has not 
used, to add to, rather than to construe, the 
language of the contract. The testimony of 
the attorney who drew the instrument, is 
offered to show what the parties intended 
by the language used, but this was wholly 
inadmissible. The pai-ties put their con- 
tract in. writing, so that there might be no 
occasion to prove it by parol testimony. 
Having put it m writing, the intention of 
the parties must be derived from the lan- 
guage they have adopted. The contract is, 
fn all other respects, in due legal form. It 
was drafted by an attorney, and is not open 
to liberal presumptions, on the ground that 
it was drawn by a layman, unused to legal 
forms and phraseology, who has used inar- 
tificial language. The language itself is 
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plain enough to express the idea embraced 
in it. It expresses distinctly and clearly an 
idea in exact and artistic language, and one, 
in itself, proper to be expressed in a con- 
tract, but it does not express the idea, or 
the covenant, now claimed for it. 

The difficulty is, not in ascertaining what 
the words dd in fact express, but in bring- 
ing within the words used, a covenant which 
they do not and cannot of themselves be 
made to express. If the parties intended 
to covenant for the conveyance by Lowns- 
dale to Pettigrove and his prior grantees, of 
the lots designated after he should acquire 
the title, they have signally failed to ex- 
press it. 

Says Greenleaf : As the parties "have con- 
stituted the writing to be the only outward 
and visible expression of their meaning, no 
other words are to be added to it or sub- 
stituted in its stead. The duty of the court 
in such cases is to ascertain, not what the 
parties may have secretly intended, as con- 
tradistinguished from what their words ex- 
press, but what is the meaning of the words 
they have used." 1 Greenl. Ev. 277. 

This rule is applicable in equity, where the 
instrument is presented collaterally for con- 
struction, as in this case, as well as in cases 
at law. If a tenu in the contract is omitted 
or misstated through fraud, accident or mis- 
take, the contract must first be reformed by 
a direct proceeding in equity, in which the 
fraud, accident or mistake is alleged and 
clearly shown, before it can be enforced ac- 
cording to the true intent of the parties. 

In this case we are not called upon to re- 
form a contract, but to construe and enforce 
it as it is written. This being so, we are 
not authorized to expand the covenants be- 
yond the plain and natural import of the 
words as we find them. And we find noth- 
ing in the condition of the bond under con- 
sideration, requiring Lownsdale to convey 
the lots therein designated, to Pettigrove 
and his grantees, or to hold them in trust 
for their use. 

The said complainant in the cross-bill 
claims: Secondly. That the lots in question 
fall within the fourth clause of the escrow, 
which provides that "he will make a good 
and sufficient deed of general warranty for 
all lots, or parts of lots, in the part or tract 
so patented to him, which may heretofore 
have been sold, or agreed by the said parties 
jointly, or any of them separately, to be 
sold." The claim is that the words "here- 
tofore have been sold," is not limited to sale 
by one or more of the three parties to the 
agreement, but is general, including all lots 
which "heretofore have been, sold" by any 
party in the chain of title to the posses- 
sion set out, by whomsoever sold; that it 
embraced the sales by Pettigrove of the lots 
designated in his conveyance to Lownsdale, 
and in the aforesaid bond as excepted, and 
also excepted in the subsequent agreements 
between Lownsdale and Coffin, and Lowns- 
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dale, Coffin and Chapman jointly; or any of 
tliem separately. It is also insisted, if we 
understand the argument, that the words 
"to be sold" should be read as if written "to 
have been sold;" and the term "agreed," in 
the sense of "admitted," or "conceded;" 
that is to say, agreed, admitted or conceded 
by the said parties in the various contracts 
set out to have been sold. 

And the fact that these lots had been ex- 
cepted, as having been sold as town property, 
in all the various prior instruments of con- 
vej-ance or agreements, is referred to as mat- 
ter in pari materia, to show the meaning in- 
tended to be expressed by the language un- 
der consideration. 

This is certainly very ingenious, and very 
acute criticism, but, in our minds, more spe- 
cious than sound. 

As to the words "agreed," "to be sold:" 
The words "jointly, or any of them separate- 
ly," would never have been used to qualify 
the word agreed, used in the sense indicat- 
ed. They certainly would not say by the said 
parties, jointly, or any of them separately ad- 
mitted to be sold, or to have been sold. They 
do not mean a joint or separate admission. 
The agreement by which the lots in the 
clause in question were agreed to be sold— 
by which the sales intended were effected— 
is clearly what is intended, as jointly or sep- 
arately made. That is to say, the lots in- 
tended to be covered by this clause were lots 
which one or more of these three parties to 
this insti-ument- the escrow— had agreed to 
sell; which said parties jointly, or any of 
them sepai-ately, had agreed to sell. 

The meaning of this clause being deter- 
mined, we think it clear that the phrase "said 
parties, jointly, or any of them separately," 
also qualifies the phrase "which may, hereto- 
fore, have been sold," as well as the phrase 
"agreed to be sold." The former phrase is 
immediately followed by the latter, coupled 
by the conjunction "or." It evidently means 
lots "which may heretofore have been sold 
by said parties jointly, or any of them sep- 
arately, or agreed, or contracted to be sold, 
by said parties jointly, or any of them sep- 
arately." This is the natural grammatical 
construction of the language— the constnic- 
tion by far the most obvious, and the one 
which first strikes the mind. It is the form 
which any party desiring to express tliat 
idea would be most likely to hit upon. The 
other consti-uction would be strained and un- 
natural. The form of expression is not one 
at all likely to be adopted by any party de- 
siring to express the idea now claimed for it. 
After a careful examination of this fourth 
covenant, in connection with the entii-e in- 
strument, we are of the opinion that it does 
not embrace lots sold by Pettigrove, or any 
persons other than the parties, or some one 
or more of the parties, to the instrument in 
which it occiu-s. If we are right in the con- 
struction given to the covenants under con- 
sideration, this case does not fall within the 
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principle adopted in Lamb v. Davenport 
[supra]. 

Having determined that there is nothing 
in the several contracts in writings set up 
in the cross-bill, to entitle the complainant 
therein to the relief sought, it becomes neces- 
sary to ascertain whether there is any other 
matter alleged and proved, sufficient to es- 
tablish a trust in his favor in the premises in 
controversy. 

Prior to the issuing of the patent to said 
Lownsdale, the title was in the United States, 
and there was no law by which title could 
be acquired before the passage of the act of 
congress of September 27, 1S50 [9 Stat. 497J, 
commonly called the "donation act," under 
the provisions of which the patent to Lowns- 
dale was issued, June 6, 1865. There ai-e gen- 
eral averments of a usage for pne man to 
take up a land elaiba upon the public lands, 
lay it off into town lots, and sell them out to 
individuals with a general expectation that at 
some future day, a title would, in some way, 
be obtained by the general claimant for the 
benefit of all who had purchased under him, 
and that when obtained he would convey to 
his vendees such lots as he had sold; that lae 
claim in question was taken up in this mode; 
that there was a general expectation that par- 
ties who had bought from Pettigi-ove would 
obtain title from him as claim-holder, or 
from his assignees of the general claim, in 
case they should ultimately obtain title; that 
this expectation and the fact of occupancy 
were known to Lownsdale, CoflSn and Chap- 
man; that the patent was obtained with a 
knowledge of these expectations, etc., etc. 
It would be a laborious and tedious, but an 
unnecessary and unprofitable task, to par- 
ticularly state and discuss, at large, the al- 
legations of the cross-bill, and testimony sup- 
posed to be applicable thereto. Similar al- 
legations were made in the cross-bill, and sim- 
ilar evidence introduced in the case of Lamb 
T. Davenport, supra. Though we did not, 
then, particularly discuss in the decision ren- 
dered this aspect of the cross-bill, it was con- 
sidered by the court, and it was said in one 
of the opinions in that case, that "the de- 
cision of this action should turn upon the val- 
idity, construction and effect of the said 
various contracts and conveyances, copies of 
which are annexed to the cross-bill." After 
a careful re-examination of this branch of the 
case, we are still satisfied that, unless a ti-ust 
can be established under the said several 
written instruments, there is no basis shown 
upon which a trust can be rested. There is 
no direct contract in any way relating to 
these lots, either verbal or written, upon any 
consideration moving between the parties, 
Lownsdale and complainant, Yaughn, or any 
of the latter's grantors, or otherwise, sub- 
sequent to the said bond to Pettigrove, al- 
ready considered. This bond is the only con- 
tract to which Lownsdale was a party, or 
privy in any way affecting the title to the lots 
sold by Pettigrove before the latter's convey- 
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ance to Lownsdale, and this contract, accord- 
ing to the construction already given, affords 
no foundation for the establishment of a 
trust In no other way, until the issuing of 
this patent, has liOwnsdale been brought by 
any valid agreement into relations either 
with these lots or with the rights thereui of 
complainant in the cross-bill. He never pur- 
chased the lots, and never had or claimed any 
interest in them, till he acquired an interest 
under the said donation act. It was, there- 
fore, a matter of no concern to him what use 
was made of them by the parties in posses- 
sion, before he himself acquired any rights 
tlierein, and he had no occasion to object to, 
or interfere with, the action or tne possessor, 
or the claimants under Pettigi'ove. Nothing 
has transph'ed since the patent issued to affect 
the rights of the parties. 

Without a further particular discussion of 
the facts, we shall content ourselves with 
stating in general terms our conclusion, that 
no contract or agi-eement, verbal or written, 
valid either in law or equity, has been shown 
between Lownsdale and the complainant in 
the ci-oss-bill, or any parly under whom he 
claims, by which Lownsdale or his heirs can 
be compelled to convey the title derived from 
the United States to the premises in contro- 
versy; and that there are no acts in pais 
shown which would justify a court of equity, 
upon any established principles, in impress- 
ing the premises in controversy in the hands 
of Lownsdale's heirs with a trust in com- 
plainant's favor. 

The veiy general and vague expectations 
and acts hidicated by the testimony, and re- 
lied on by the complainant in the cross-bill to 
establish his equity, outside of the written 
contracts exhibited, would afford a very un- 
safe foundation for a court of equity to build 
a trust upon, whereby titles to real estate are 
to be changed. We know of no case where 
trusts have been impressed upon real prop- 
ei-ty upon so unsatisfactory a showing. What- 
ever the mere moral aspect of the case may 
be, we are satisfied that nothing has been 
shown whicli entitles the complainant in the 
cross-bill to the relief demanded, upon any 
known prhiciple of equity jurisprudence. Our 
views upon this biunch of the case, were in- 
dicated at the last Slay term of this court, by 
our action in striking out of several similar 
bills, on the ground of impertinence, much of 
the matter alleged in the cross-bill in this 
case, relied on as the foundation of complain- 
ant's equity. Further reflection confii-ms the 
view then taken. 

It is unnecessary for the purposes of our 
decision under the view taken of the other 
points, to determine whether the complainant 
in the -cross-biU has connected himself by 
t»roper mesne conveyances with Pettigrove's 
grantees. As to some of the lots, at least, 
we strongly incline to the opinion that he has 
not done so. But, for the purposes of this 
decision, we have assumed, without deciding 
the question, that he has succeeded to all the 
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rights of Pettigrove's grantees. The cross- 
bill must be dismissed, and a paitition made 
among the heirs of Lownsdale, deceased, ac- 
cording to the prayer of the original biU. Let 
a decree be entered accordingly, with costs. 

DEADY, District Judge. I concur in the 
opinion and conclusion of the circuit judge, 
and only wish to add: 

1. That in my judgment, the bond from 
Lownsdale to Pettigrove, was given merely 
for the pereonal security or benefit of the 
latter, and that the provisions in it do not 
amount to a covenant with any one, but only 
constitute a condition, which the former was 
at liberty to comply with, and thus avoid the 
payment of the penalty thereof, or disregard 
and abide the consequence— that is, become 
liable to the payment of such penalty— and 
that such bond having heen. pm-chased by the 
defendants and heirs of said Lownsdale, the 
obligor therein, from Pettigrove, the obligee, 
it no longer has any force or effect as to any 
one. 

2. That if such bond could be construed as 
a covenant upon the part of LoTtnsdale "to 
do and perform all reasonable acts, and make 
all reasonable exertion to procure from tlie 
territorial government of Oregon and the gov- 
ernment of the United States a good and suf- 
ficient title to and for said land claim," and to 
"in no way sell, transfer or incumber the 
lands and tenements above specified and ex- 
empted from said sale," it was a covenant 
with Pettigrove only, and one to which neither 
Vaughn nor his grantors were or became pai- 
ties or privies, and therefore, neither he nor 
they could rightfully claim any interest un- 
der it, or maintain any suit to enforce it, or 
for its non-performance. 

3. That at the date of such bond— September 
22, 1&48— neither Lownsdale nor Pettigrove 
had any interest in, or right to, this land, and 
therefore could not by any act of theirs, or 
either of them, impress or fasten a trust upon 
it in favor of any one. 

4. In the partition of the land claim between 
Lownsdale, Coffin and Chapman, under the 
escrow, it being purposely arranged that the 
tract allotted to Lownsdale should include all 
the lots previously sold by Pettigrove, this 
fact itself shows that neither Coflan nor Chap- 
man considered themselves in any way per- 
sonally interested in such sales or lots, or the 
obligations or agreements existing between 
Lownsdale and Pettigrove concerning them, 
and that there is therefore no reason to be- 
lieve— if there was otherwise any doubt about 
it— that the parties to the escrow ever con- 
templated or thought of including such sales 
or lots in the fourth covenant of such instru- 
ment 

5. As to the matters outside of the written 
instrument which are relied \ipon to establish 
a trust in these lots in favor of Vaughn and 
his grantors, or to estop the defendants from 
asserting the legal title thereto derived from 
their ancestor, the testimony offered in sup- 
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port of tliem is in t±ie greater part Incompe- 
tent, and that which is admissible at all is far 
from suf&cient to prove either the alleged 
ti-ust or estoppel. 

The proposition that there ever was a usage 
in Oregon by which an occupant of the pub- 
lic lands who sold a town lot within the limits 
of his claim or occupation, hj a mere quit- 
claim deed, was, notwithstanding, considered 
a trustee to acquire the legal title in said lot 
from the United States for the benefit of the 
grantee in such deed oi' his assigns, is sim- 
ply preposterous; nor could such a usage, if 
it existed in fact, be allowed to control or 
modify the general rule of law to the contrary. 
But in fact, the evidence in this case, when 
Oolimated according to its worth, shows what 
every one, familiar with the early history of 
the counti-y, knows to be true, that as a rule, 
the purchaser of any portion of the public 
lands from a prior occupant thereof, if he 
bargained for anything beyond the mere pos- 
session, had a stipulation or covenant inserted 
in the contract, bond or deed to that effect. 

Again, the statute of frauds was in force in 
Oregon duilng all the period covered by these 
transactions, and therefore no trust in this 
land could be established by parol, even if 
the parties had had such an interest in the 
soil as would enable them to impress a ti-ust 
upon it; nor do the facts pi'oven concerning 
the acts and declarations of Lownsdale as to 
his interest in or right to the premises, con- 
stitute an estoppel when considered in con- 
nection with the situation of the parties, and 
the apparent uncertainty of the title, although 
it now appears as a matter of law that the 
legal title to the lots in question was in Lowns- 
dale, as a donee of the United States, under 
tlie act of September 27, 1S50, from the date 
of his settlement on the land claim. 

[NOTE. For other suits by the same plain- 
tiffs asainst other clmmants ot interest in the 
"Portland Land Claim," see Cases Nos. 8,012, 
8,017, 8,015, 8,024. For suits brought against 
these plaintiffs in the same matters, see Cases 
jSTos. 4,767, 4,775, 4776. For suits brought by 
the plaintiffs for their interest under Nancy 
Lownsdale, see Gases Nos. 8,021, 8,022, 8,013.J 
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LAJIB et ai. v. WAKEFIELD et al. 

[1 Sawy. 251.] i 

Circuit Court, D. Oregon, Aug. 9, 1870. 

Oregox Doxatio:n^ Act — Wife's Share — Deed 
BEFORE Title Obtained — Possessory Rights 
— Texant in Commos— Covenant in Deed. 

1. Under section 4 of the donation act (9 Stat. 
497), upon the death of the wife of the settler, 
after compliance with the law, and before patent 
issues, the share of the wife is granted by the 
act to her husband and children, and they take as 
donees of the United States, and not as heirs of 
such wife. 

2. A deed by a tenant in common for his inter- 
est in a particular part of the land held in com- 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



mon, although void as against his co-tenants, is 
ffood against himself and those claiming under 
him. 

3. A deed by which Daniel H. bargained, sold, 
etc., all his right, title, interest, claim and de- 
mand to block 252 in the citv of Portland, only 
passed to the purchaser the one fifth interest in 
the premises which Daniel H. then had. 

[Cited in Traver v. Baker, 15 B^ed. 192.] 

4. Where such deed contained a covenant to 
warrant and defend said lands to the purchaser, 
it must be construed to mean onlv the right, title 
and interest in such lands, bargained and sold 
by said Daniel H.; the covenants cannot enlarge 
the premises of a deed. 

[Cited in Hull's Adm'r v. Hull's Heirs, 35 W. 
Va. 165, 13 S. E. 49.] 

5. A covenant to warrant and defend the bar- 
gained premises against all persons, except tlie 
United States government, or those deriving title 
therefrom, does not estop Daniel H. or his heirs 
from claiming title to an interest in the premises 
subsequently purchased from Isabella E. Potter, 
a donee of the United States. 

6. The effect of the decree of August 12, 1865. 
m the suit for partition of the Nanev Lownsdale 
tract, considered and declared, as between tlie 
heirs and vendees of Daniel H. in anv particular 
tract allotted to them according to their respective 
interests. 

[This was a bill in equity by John R. Lamb 
and Emma Lamb, his wife, and Ida Squires 
against L. H. Wakefield, Henry W. Corbett, 
John Connor, J. P. O. Lownsdale, Ruth A. 
Lownsdale, and Maiy E. Cooper, for parti- 
tion of certain real estate. The case is heard 
upon bill, answer, and proofs taken.] 

W. Lair Hill and W. W. Page, for com- 
plainants. 
Erasmus D. Shattuck, for 'defendants. 

DEADY, District Judge. This suit was 
commenced August 7, 1SG9, for partition of 
block 252, in the city of Portland, and to ap- 
portion and provide for the payment of a 
certain lien thereon of ?1,423.92. On Octo- 
ber 2, 1869, the defendants, Wakefield, Con- 
nor and Corbett, demurred to the bill for 
misjoinder of parties defendant and for mul- 
tifariousness, because such defendants were 
not all interested in the whole premises, but 
only in separate and different portions of it. 
After argument the demurrer was overruled 
for the reason that as the lien for the owelty 
extended to the whole premises, it was neces- 
sary and proper to make all persons interest- 
ed in any part of the premises defendants, 
and partition the whole premises in one suit, 
so as to enable the court to completely ap- 
portion and provide for the extinguishment 
of the lien aforesaid. 

Afterwards, on January 27, 1870, the de- 
fendants, Wakefield and Connor, answered 
the bill jointly and thereby claimed to be 
the sole owners of the northerly half of the 
premises, and the defendant, Corbett, answer- 
ed separately, claiming to be the sole owner 
of the southerly half thereof. To these an- 
swer's the plaintiffs filed general replications. 
The otner defendants, being united in inter- 
est with the plaintiffs, made no defense to the 
bilk 
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On May 24, 1870, the cause was to te heard 
upon the bill, answers and replications and 
the testimony of the parties taten orally be- 
fore the court. From these it appears: 

I. That the plaintiffs, John R. Lamb and 
Emma Lamb, his wife, and Ida Squix*es, her 
sister, are citizens of the state of Kentucky, 
and the defendans are citizens of the state of 
Oregon; and that the said Ida and Emma 
are the daughters of Sarah M. Squires, who 
died prior to 1856, and that said Sarah M. 
was the daughter of Daniel H, Lownsdale, 
who died intestate. May 4, 1862; and that 
the defendants, Mary E. Cooper, J. P. O., 
Ruth A. and Millard O. Lownsdale, are the 
children of 'said Daniel H. 

II. That Daniel H. Lownsdale and Nancy, 
his wife, were settlers upon the public lands 
in Oregon, under the act of congress of Sep- 
tember 27, 1850, commonly called the "Dona- 
tion Law," and that, before March 12, 1858, 
and before the issue of a patent to said set- 
tlers for said land so settled upon, said Nancy 
died intestate, and thereupon said Daniel H., 
as the husband of said Nancy, and William 
Gillihan, and Isabella Ellen Potter and Ruth 
A. and Millard O. Lownsdale, as the children 
of said Nancy, under and by virtue of sec- 
tion 4 of said act, became seized in fee sim- 
ple as tenants in common of an undivided 
one fifth, each, of the west half of the land 
so settled upon, containing a fraction over 
89 acres, and including the premises in con- 
troversy, and commonly called the Nancy 
Lownsdale tract; and afterwards, on June 
0, 1865, a patent to the lands so settled upon, 
was duly issued by the United States, grant- 
ing the east half thereof to said Daniel H., 
and the west half thereof to said Nancy, their 
heirs and assigns respectively. 

III. That on March 12, 1858, said Daniel 
H,, by his deed, duly executed for the con- 
sideration as thffl-ein expressed of $600, "bar- 
gained, sold, assigned, transferred and con- 
veyed to Alexander Hamilton all his right, 
titie, interest, claim and demand, either in 
law or equity," to the premises in controver- 
sy, described by metes and bounds as "block 
numbered 252," "upon the extended plat of 
the city of Portland," as well as the south 
half of block 253 on said plat. THe deed con- 
tained the following and only covenant by 
said Daniel H.: "And I hereby guarantee to 
warrant and defend said lands to said Ham- 
ilton, his heirs and assigns forever, against 
the lawful claims of all persons except the 
United States government or those claiming 
title from said government;" and on Janu- 
ary 23, I860,, Isabella Ellen Potter, aforesaid, 
and her husband, by their joint deed, duly 
executed, among other things, "released and 
quitclaimed" unto said Daniel H. "all their 
estate, right, title and interest" in the said 
Nancy Lownsdale tract; and on Febi-uary 
14, 1860, said Daniel H., by his deed, duly 
executed, among other things, "released and 
quitclaimed" unto Hannah Smith all his 
"right, title and interest" to two undivided 
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fifths of the interest in said Nancy Lowns- 
dale tract, conveyed to said Daniel H, by 
the deed of Isabella Ellen Potter and her hus- 
band, aforesaid; and on February 23, 1869, 
said Hannah Smith and her husband, Hiram 
Smith, by their joint deed duly executed, for 
the consideration as therein expressed of 
?1,065, "released and quitclaimed" unto the 
defendant, J. P. O, Lownsdale, all their 
"right, title and interest" to the aforesaid two 
undivided fifths of the interest in said Nancy 
Lownsdale tract, released to said Hannah 
Smith by said Daniel H. as aforesaid. 

IV. That on August 12, IbOS, in a suit 
brought for the partition of said Nancy 
Lownsdale tract, by said William Gillihan 
against one William A. Abbott and others, 
including all the heirs of said Daniel H. and 
Nancy, and the parties hereto, except the de- 
fendants Wakefield, Connor and Corbett, a 
decree for partition and the payment of owel- 
ty, was duly given and entered by the circuit 
com-t of the state for the county of Multno- 
mah, and that in and by said decree, which: 
remains in full force and effect, it was ad- 
judged and determined, that said Daniel H. 
in his life time was the owner of two un- 
divided fifths of said tract, and that the other 
three-fifths thereof belonged to said William, 
Gillihan, Millard O. and Ruth A. Lownsdale;: 
and that by said decree, certain portions of 
said tract were allotted and set apart in sev- 
eralty to said William, Millard O. and Ruth 
A,, and the remainder thereof was set apai-t 
in gross to the heirs or vendees of said Dan- 
iel H., according to their respective inter- 
ests therein, whatever they might be; and' 
because of the inequality in the quantity 
and value of such partition, as between the- 
children of Nancy Lownsdale and the heirs 
and vendees of said Daniel H., it was further 
adjudged and determined by said decree, 
that the portion or parcels allotted to the 
latter should pay to the former the gross 
sum of $39,156 02, owelty, to be distributed 
among and imposed upon such parcels in. 
proportion to their respective value, and that. 
$1,423 92 of said gross sum was, by said 
decree, assessed upon said block 252 and" 
made a lien thereon in favor of the heirs; 
of said Nancy aforesaid. 
. v. That whatever interest said Hamilton 
acquired in the premises in controversy, by 
the deed of March 12, 1858, of Daniel H., has 
been since acquired by said Wakefield and 
Connor in the northerly half thereof and by 
said Corbett in the southerly half thereof, 
by means of good and sufficient conveyances 
from said Hamilton and his grantees to said 
Wakefield, Connor and Corbett; and that, 
at the date of the partition by the decree 
aforesaid, the interest in the premises con- 
veyed by said Daniel H. to said Hamilton, 
as aforesaid, was owned by said Abbott as 
the grantee of said Hamilton; and that said 
Abbott, or his grantees, have paid to the 
children of said Nancy the said sum of $1,- 
423 92, assessed upon the premises in con- 
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trovorsj', as aforesaid, and by the terms of 
said decree, have a lien thereon for the repay- 
ment to them of such sum, in case they 
should be ejected from the premises. 

"VI. That the premises in controversy have 
been cleared of stumps and enclosed with a 
cheap plank or picket fence, by Hamilton, 
or those claiming under him, inclusive of 
these defendants, but that the same have 
not been otherwise occupied or used by 
them, and that in the meantime, said Daniel 
in his life time, and the defendant, J, P. O. 
Xiownsdale, as his administrator, has had the 
general possession of the tract, including 
said premises; and that the same are now 
worth, in coin, between five and six thou- 
sand dollars. 

Two questions arise in this case, and have 
been argued by counsel: 

1. What is the efiEect of the deed of March 
12, 1858, or what interest in block 252, pass- 
ed' by it to Hamilton and those claiming 
under him— the defendants W., G. and C; 

2. How did the partition aforesaid afEect 
such interest, if any. 

It appears from the facts stated, that at 
the date of the execution of the deed from 
Daniel H. to Hamilton, the former had an 
undivided one fifth interest in the Nancy 
Lownsdale tract, including the premises de- 
scribed in the deed, and no more. This in- 
terest he held as the direct donee of the 
United States. Upon the death of the wife 
Nancy, after the completion of the residence 
and cultivation, and before the issue of the 
patent, her share of the donation was in ef- 
fect granted or limited over, by the act, to 
her husband and children in equal parts. 
Fields V. Squires [Case No. 4,776]; section 4, 
Donation Act. 

After some dispute it has been settled that 
the deed of a tenant in common for a par- 
ticular part of the premises held in common, 
although void as against his co-tenant, is 
good against himself. Dennison v. Poster, 
9 Ohio 130; Varnum v. Abbot, 12 Mass. 
476; Stark v. Barrett, 15 Cal. 364. In the 
pai-tition, the court having seen proper to 
allot this block to the heirs and vendees of 
Daniel H. according to their respective in- 
terests, whatever they might be, his co- 
tenants at the time of making the deed are 
without interest in the premises, and there- 
fore the deed is no longer void as to them, 
but is valid to all intents and purposes. 

The granting clause of the deed only pur- 
ports to convey the then right, title and in- 
terest of said Daniel H. in the premises to 
Hamilton. That interest was an undivided 
one-fifth. Any interest which Lownsdale 
might subsequently acquire in the premises 
would not be affected by a conveyance of 
his right, title and interest at that time. 
This proposition is too plain for argument, 
and too well settled in this court to need 
the citation of authorities. Afterwards, on 
JanuaiT 27, ISGO, as has been stated, Daniel 
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H. purchased another one fifth interest in 
the Nancy Lownsdale tract from Isabella 
Ellen Potter, two fifths of which he subse- 
quently conveyed to Hannah JI. Smith, It 
follows that at the time of the partition 
aforesaid the grantees of Hamilton were 
the owners of an undivided one fifth of 
block 252, and the heirs of Daniel H. and 
Hannah M. Smith as his grantee, were the 
owners of the undivided fifth purchased 
from Isabella Ellen Potter, unless the cove- 
nant in the deed from Daniel H. to Hamil- 
ton would bar him or those claiming under 
him from asserting any claim to such after 
acquired fifth. 

The covenant is to warrant and defend 
such lands (block 252) to said Hamilton, etc. 
But by the premises of the deed only the 
right, title and interest of Daniel H. is bar- 
gained and sold to Hamilton. It is a well 
settled rule of law that the premises or 
granting clause of a deed may limit and 
control the covenants, but the covenants can 
never enlarge the premises. 2 Washb. Ileal 
Prop. 665; Blanchard v. Brooks, 12 Pick. 65; 
Comstodc V. Smith, 13 Pick. 120; Fields v. 
Squires [supra]. This being so, the word 
"lands" in this covenant can have no other 
effect than the words in the premises of the 
deed which only describe the right, title and 
interest that Daniel H. then had m the land. 
But there is another conclusive reason why 
the covenant does not affect the after acquir- 
ed interest. This covenant is a special one— 
"against the lawful claims of all persons, 
except the U. S. government or those deriv- 
ing title from said government." Isabella 
Ellen Potter obtained this fifth as has been 
shown from the TJ. S. government and her 
grantee Daniel H., and all those claiming 
under him as subsequent vendees or heirs, 
"derive their title from said government" 
There can be no pretence then that this 
covenant applies to this after acquired fifth, 
or was intended to meet such a case. The 
parties have expressly excepted the title of 
the U. S. from the warranty, and this excep- 
tion left Daniel H. at full liberty to acquire 
such title to all or any portion of the block 
and hold and transmit it without restraint 
or hindrance from this covenant. 

The covenant is practically a nullity and 
absurdity. In any event no effect could be 
given to it except upon the improbable, if 
not impossible, contingency, that some per- 
son might set up a valid title to the premises 
other than one derived from the United 
States— as for instance from Great Britain, 
Spain or France. As the parties to this 
deed may be safely presumed to have known 
that this was originally public lands of the 
United States, and that no valid title there- 
to could be derived from any other source 
than the United States government, it is 
difficult to conjecture what was the object 
intended to be accomplished by this cove- 
nant. However that may be, it cannot pre- 
vent the plaintiffs from asserting their title 
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to an interest in four fiftlis of the premises, 
for two reasons: First, tlie law acting up- 
on the reasonable presumption that a party 
does not warrant the title to a greater in- 
terest than he sells, will not construe this 
covenant as being applicable to any other 
or greater interest in the premises than the 
undivided fifth thereof then owned by the 
covenantor and bargained and sold to the 
covenantee; second, the title now asserted 
by the plaintiffs to an interest in such four 
fifths is derived from the United States gov- 
ernment and therefore expressly excepted 
from the operation of the covenant. Cole 
V. Hawes, 2 Johns. Cas. 203; Fields t. Squires 
[Case No. 4,776]. 

As to the efEect of the partition upon the 
interests of these parties in this block, the 
point was considered and decided by this 
court in the case of Fields v. Squires, supra, 
and again in Lamb v. Burbank [Case No. 
S,012], decided at this term. These deci- 
sions were to the effect that the parties to 
the partition neither gained nor lost by it 
This is a well established rule in partition, 
whether it be made by the decree of a court 
or by the mutual deeds of the parties. Daw- 
son V. Lawrence, 13 Ohio, 546. For in- 
stance, the interest sold to Hamilton in 
block 252, being only one fifth, it was nei- 
ther increased nor diminished by the parti- 
tion. The other four fifths of the block be- 
longed to the heirs of Daniel H. and Han- 
nah M. Smith and the children of Nancy- 
three fifths to the latter. By partition the 
children of Nancy were divested of their 
three fifths interest in this and other par- 
cels of the tract, and this three fifths was 
by the same means vested in the heirs of 
Daniel H., in exchange for the two fifths 
interest of such heirs in the parcels allotted 
by the decree to the children of Nancy. To 
this exchange the grantees of Hamilton con- 
tributed nothing and took nothing by it. 
But this partition being unequal as to quan- 
tity and value, owelty was given by the de- 
cree to Nancy's children as a compensation 
for such inequality. For the purpose of 
protecting their individual interests from 
being sold to pay this owelty, these defend- 
ants, or those under whom they claim, have 
voluntarily paid the same. In making the 
partition, provision must be made to repay 
these defendants four fifths of this owelty 
with interest, or continue their lien for it. 

A decree will be entered, to the effect, 
that the plaintiffs and defendants are seized 
in fee simple of the premises as tenants in 
common, and that the interest therein of 
Emma and Ida, aforesaid, is 84/1250 each; 
and that the interest therein of said X P, O. 
Lownsdale is 328/1250; and that the inter- 
est therein of said Mary E. Cooper and Mil- 
lard O- and Ruth A. Lownsdale is 188/1250 
each; and that the interest in the northerly 
half thereof of said Wakefield and Connor is 
^20/1250 each; and that the interest in the 
southerly half thereof of said Corbett is 



~^^/izso, and that three commissionei*s, to be 
named by the parties or by the court, be ap- 
pointed to partition the premises among the 
tenants to- ascertain and report to the court 
whether it is practicable so to partition the 
premises, and whether or not it would be 
best to sell the premises and apportion the 
proceeds among the tenants after satisfying 
the liens thereon, or that the premises should 
be apportioned as between these defendants 
and their cotenants, and that the portion in 
each half of said block allowed to the lat- 
ter be sold and the proceeds thereof parti- 
tioned between them after paying the owel- 
ty and the interest thereon due these de- 
fendants; and that the case be referred to 
the clerk of the court as a special master 
to take and state an account between these 
defendants and their cotenants as to the 
value of permanent improvements made 
thereon and taxes paid, if any, by the for- 
mer. 

[For other suits involving the plaintiff's title 
under D. H. Lownsdale to parts of the Portland 
land claim, see Cases Nos. 8,012, 8,017, 8,015, 
8,023, 4,769, 4,775, 4.776; and under Nancy 
Lownsdale, Cases Nos, 8,021, 8,022, 8,013. 
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LAMBELL v. WASHINGTON. 

[1 Hayw. & H. 25.] 1 

Circuit Court, District of Columbia. March 24. 
1841. 

Mdsioipai, Corporations — City Ordinances 

Protection op Pdblic Health — Clean- 
ing ANB Packing Fish. 

1. The corporation of Washington has power to 
designate the sites where fish may be cleaned and 
packed. 

2. The corporation has power to purchase any 
land for the purpose of sites on which to clean 
and pack fish, and to prohibit the cleaning or 
packing fish in any other place or places, and to 
protect the public health. 

3. The acts of the corporation of March 8, 

J§i^ H^^^J'x.^.o^?-, ^^^S' P- ISOJ' and March 
18th, ISil [Id. 182], are void at common law. 

4. A court of equity will prevent a great or an 
irreparable injury, and will restrain the corpora- 
tion from enforcing the penalties of an illegal by- 
law. 

[This was a bill in equity by Eallelum H. 
Lambell against the corporation of Wash- 
ington and A. B. McClean to enjoin the exe- 
cution of a by-law.] 

Upon filing the bill of complaint an in- 
junction was issued, enjoining and prohibit- 
ing the defendants from demanding or ex- 
acting any of the penalties mentioned in 
either of the said by-laws of the said corpo- 
ration, or from suing for, or otherwise recov- 

1 [Reported by John A. Hay ward, Esq., and 
George C. Hazleton, Esq.] 
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ering the said penalties, until further order 
of the court 

F. S. Key and Walter S.- Jones, for peti- 
tioner. 

Jos. H. Bradley and R. S. Coxe, for corpo- 
ration. 

F. S. Key, for complainant, submitted the 
foUo-tving points and authorities: By-laws 
and ordinances of corporations, municipal 
and others, void as monopolies; good if they 
regulate trade as to prevent monopoly; void 
if they go to establish a monopoly. Willc. 
ilim. Corp. 141, §§ 332-334. As to restraint 
of trade and oppression of the citizen. Id. 
144, 145, g§ 343-346. Bond given in corrob- 
oration of a void by-law equally void. Id. 
14G, § 349. One part void, the entire by-law 
is void; i. e. if the by-law be entire, each 
part having a general influence over the 
rest, all together being part and parcel of 
one system of vicious legislation. Id. 160, 
161, §§ 384-388. 

ORANOH, Chief Judge. The bUl of plain- 
tiff states, in substance, that he, in 1839, 
leased of Mudd and Murray, for four years, 
two whai-ves on the Potomac, called "Cana's 
Wharf" and "Brent's Wharf," which then, 
and ever since the year 1823, had been es- 
tablished by a by-law of the corporation of 
Washington of the 19th of March, 1823 [City 
Laws, p. 150], as fish docks, and used as 
such; that his motive in leasing those 
wharves was to carry on the business of 
purchasing, curing, and selling fish, and that 
he had carried on the said business there tor 
several years, and had erected buildings, 
and at considerable expense prepared to con- 
tinue the business during the approaching 
fishing season; that it is a place where the 
business may be carried on without being a 
nuisance to anybody; that on the 8th of 
March instant the corporation passed the 
by-law of that date authorizing the mayor 
to contract with A, B. MeOlean, giving him 
the exclusive privilege of using his wharf 
as a fish dock, for a certain compensation to 
be made by him in the transfer of certain 
real estate to the corporation, and prohibit- 
ing the sale of fish out of any vessel at any 
other site; that the . corporation had no au- 
thority to grant such a monopoly; that the 
bj'-law was therefore void; that the corpo- 
ration and McClean avow their determina- 
tion to enforce the said by-law by exacting 
the fines and penalties, &c.; and prays in- 
.iunetion forbidding them to execute the eon- 
tract, or, if executed, forbidding them to 
carry it into effect, and commanding them 
to bring it in to be cancelled and rescinded, 
or declared void, &c.; and that the plaintiff 
may be quieted in his possession and use of 
his wharves; and for general relief. The 
oi-dinance or by-law is avowedly for a 
monopoly, and all its provisions are caleu- 
Inted to enforce it and seciu-e its benefit to 
McClean. The contract which it authorizes 



is clearly illegal and void at common law, 
and so are all its provisions for carrying it 
into effect. The whole by-law is void, the 
repealing clause as well as the other, for 
the repeal is predicated upon the validity of 
the other provisions of the act, which are all 
parts of the same system. The by-law of 
the 18th of March, 1841, is also void, as it 
goes to enforce the by-law of the 8th, and is 
dependent upon it. Its object is to carry in- 
to effect more completely the illegal con- 
tract authorized by the preceding by-law; 
and I think it is wholly void, as its provisions 
depend upon the validily of the by-law of 
the 8th of March, and must abide its fate. 
The landing or selling fish from a boat is 
not necessaiily a nuisance, even in the most 
populous part of a city. It is only in the 
cleaning, or by suffering the fish or offal to 
putrify and become offensive, that it be- 
comes a nuisance. It is, therefore, not nec- 
essary to prohibit the landing and sale of 
fish from boats in order to exercise the 
power of preventing nuisance. The coiTpo- 
ration has power to regulate and establish 
markets, and under that power may estab- 
lish a fish market, and prohibit the sale of 
fish at any other place, but it is not neces- 
sary to this purpose that all the fish should 
be landed at one wharf, and if they estab- 
lish a fish market they have no right to sell 
it as a monopoly. It must be for the com- 
mon benefit of all the inhabitants. If the 
corporation build a market house they have 
a right to rent the stalls to reimburse their 
expenses, but not to give any one man an 
exclusive right of supplying the market 
with any particular article. The public con- 
venience, and not the emolument of the cor- 
poration, is the object for which the power 
of establishing markets is given; and it 
should not be used as the cover of a monop- 
oly. The act of July 11, 1820 [City Laws, 
p. 118], requires the mayor to designate a 
site or sites for cleaning fish, and to give 
public notice thereof, and prohibits the 
cleaning of fish at any other place. The 
sites designated by the coi-poration in its by- 
law of March 19, 1823, evidently relate to 
the sites which were required by the by-law 
of July 11, 1820, and mean sites for cleaning 
fish, and they are so understood in +he by- 
law of September 20, 1828. It is, there- 
fore, apparent that those by-laws were in- 
tended to be in the exercise of the power to 
prevent nuisances, and not for the purpose 
of monopoly, and that circumstance distin- 
guishes those by-laws from those which 
have been recently passed; which, therefore, 
cannot be considered as only the remodel- 
ling of the former. I think this is a case 
which, from its peculiar circumstances, calls 
for the aid of equity to prevent a great and 
perhaps irreparable injury and to restrain 
the coi-poration from enforcing the penal- 
ties of an illegal by-law, and to prevent a 
multiplicity of prosecutions and suits which 
must arise if the parties are left to litigate 
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at law. I am, therefore, of opinion that the 
injunction should issue to restrain the cor- 
poration from demanding and exacting from 
the plaintiff any of the penalties mentioned 
in either of the said by-laws of the 8th and 
the 18th of March, and from suing for or 
otherwise recovering the same. 

March 27th, 1841, the complainant filed a 
supplemental hill in which he stated, that 
after the opinion delivered by the court, the 
mayor, board of aldermen and common 
council of the city of Washington, whom he 
prays to be made defendants hereto, disre- 
garding the said opinion have passed an 
ordinance of March 26, 1841, which he char- 
ges is void and illegal. He prayed that they 
be subpoenaed to appear and answer; also 
that the writ of injunction may issue to said 
defendants, their officers and agents, direct- 
ing, commanding and enjoining them from 
executing the said ordinance, and from any 
Interference under said ordinance; and for 
such other and further relief, &c. The in- 
junction was refused. April 12th, 1841, the 
complainant filed another supplemental bill, 
in which he states that a warrant has is- 
sued for the penalty under the said ordi- 
nance of the corporation, and a judgment 
has been rendered against him, on which he 
has appealed, to which appeal he refers, and 
prays as before, that an injunction be is- 
sued; and for such other relief as to the 
court may seem right Upon filing the nec- 
essary bond a writ of injunction was issued 
to restrain the defendants from issuing or 
enforcing any execution or other process up- 
on the judgment for the penalty in this sup- 
plemental bill mentioned, until the further 
order of the court, and from all further pros- 
ecution or suit against the said complainant 
and all other persons who may during the 
present fishing season, clean fresh fish at 
the wharf in the occupation of the complain- 
ant for thus cleaning them at that place, un- 
til further order of the court. Subsequent- 
ly the bill was dismissed without cost, upon 
the coi-poration releasing, as agreed to be 
done, all actions for penalties supposed to 
have been incurred under either of the ordi- 
nances mentioned in the proceedings. 



Case Wo. 8,036. 

In re LAJIBERT. 

[2 N. B. R. 426 (Quarto, 138); 1 Chi. Leg. News, 
210.] 1 

District Court, S. D. New York. Feb. 15, 1869. 

Bankhuptct— Ddtt of Assignee as to Hbavilt 

Mortgaged Personalty. 

It is not necessary for the assignee to take any 

proceedings whatever in regard to personal prop- 

1 [Reprinted from 2 N. B. R. 426 (Quarto, 
138), by permission. 1 Chi. Leg. News, 210, con- 
tains only a partial report.] 



erty of the bankrupt, so heavily mortgaged that 
it will not sell for enough to pay ofE such encum- 
brance, and the assignee has nothing to do but to 
designate the bankrupt exempt property, \mder 
section fourteen of the bankrupt act of 1867 [14 
Stat. 522]. 

[Cited in Re Brinkman, Case No. 1,884; 
Phelps V. Sellick, Id. 11.079; Re Hufnagel, 
Id. 6,837; Kimberling v. Hartly, 1 Fed. 575.] 

[In the matter of Hugh G, Lambert, a 
banki'upt.] 

BLATCHFORD, District Judge. I think 
that in this case the assignee must proceed 
under section fourteen, and according to 
form No. 20, designate and set apart such 
property as is declared by section fourteen 
to be excepted from the operations of the 
provisions of that section. Such property 
does not pass to the assignee. It is except- 
ed by section fourteen, and form No. 18, 
from the operation of the assignment. As 
to the residue of the mortgage property, un- 
less it is for the benefit of the estate to 
discharge the mortgages and retain the 
property, or to sell the property subject to 
the mortgages, so as, by one or the other 
methods, to realize for the estate a net sum 
of money free from the mortgages, it is not 
necessary for the assignee to take any pro- 
ceeding whatever in regard to the property 
or the mortgages. It would be idle to 
discharge the mortgages, and then realize 
from the moi-tgaged property a less sum 
than had been required to discharge the 
mortgages, and idle also to go through the 
form of selling the property subject to the 
mortgages, if the property be of less value 
than the amounts of the mortgages. The 
assignee's whole duty will, in such event, 
have been discharged if he makes the des- 
ignation referred to and then leaves the 
bankrupt and the mortgagees to contend 
over the mortgaged propei-ty designated and 
not designated, according to their respective 
rights. It seems clear from the assignee's 
petition that there can be no surplus for the 
estate in the mortgaged property. The 
Brower mortgage is good against the bank- 
rupt and the assignee, though not filed. The 
non-filing is a point that concerns only the 
subsequent mortgages. The aggregate of 
the principal due on the three mortgages is 
two thousand seven hundred and seventy- 
five dollars. The highest valuation of the 
mortgaged property, including the exempt 
property, to which the assignee gets no title, 
is two thousand two hundred dollars, and 
the assignee represents that it would not 
bring over one thousand five hundred dol- 
lars. Under these circumstances, the as- 
signee has nothing to do but to make his 
designation under section fourteen, and 
there rest. 



LAMBERT (Case No. 8,028) 
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Case Wo. 8,027. 

LAMBERT et al. v. SMITH et al. 

[1 Craneh, O. C. 347.] i 

Circuit Court, District of Columbia. July 
Term, 1806. 

Security for Costs — Death of Member of 
PARTSEUsniP, Plaintiff — Role for Costs — 

COKTINUAXCE — PiLLTNG BLANKS IN DECLARATION 

— Pleading after K^fOWLEnGE of Same. 

1. If the only resident membc-r of a copartner- 
ship who are plaintiffs dies pending the suit, the 
defendant may demand security for costs against 
the surviving plaintiffs, and the court will con- 
tinue the cause to give the defendants an oppor- 
tunity to lay the rule and give sixty days' notice. 

2. If the blanks in the declaration have been 
filled up by the plaintiff at the trial-term, and the 
defendant pleads with a knowledge that they have 
been so filled up, it is not a ground for continuance 
of the cause. 

Lambert died since the last term. Fos- 
dick, the surviving partner, resides out of 
the disti'iet. The defendants [Smith & Son] 
moved for a rule on the plaintiffs [Lambert 
& Co.] to give security for costs. 

THE COURT decided that if the plaintiff 
did not now give the security, they would 
continue the cause so as to enable the de- 
fendant to give sixty days' notice of the mo- 
tion, according to the act of assembly. See 
Thomas v. Woodhouse [Case No. 13,917]. 

Mr. Swann gave the security required. 

E. J. Lee, for defendant, contended that he 
had a right to a continuance, because the 
plaintiff had filled up a blank in the declara- 
tion. 

THE COURT said it was only ground for 
ix motion to strike out what had been filled 
up. 

It was then stated that defendant had 
pleaded non assumpsit after a knowledge 
that the blank had been so filled. 

THE COURT said that that was a waiver 
of the objection. 

Mr. Lee then obtained a continuance on 
affidavit. 



Case "No. 8,028. 

LAMBERT et al. v. SMITH et al. 
[1 Craneh, O. C. 361.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1806. 

Evidence — Marine Insurance — Admissions of 
Underwriters — Payment by Another upon 
Same Risk — Conclusiveness of Foreign Sen- 
tence — Proof of Appeal Prosecuted. 

1. The admissions of one of several underwrit- 
ers upon the same policy, cannot be given in evi- 
dence against another underwriter; nor the ad- 
missions of a committee of the company, not au- 
thorized by the articles of association to make 
admissions. 

2. Nor can evidence be given by the plaintiff 
that another insurance company, or other under- 
writers on the same policy, have paid upon the 
same risk. 

1 [Reported by Hon. William Craneh, Chief 
.Tudge.] 



3. If one party alleges that the other agreed to 
receive certain papers in evidence, and the fact of 
such agreement be contested, the court will not 
hear affidavits to prove the agreement, and will 
reject the evidence, if it be incompetent. 

4. The sentence and proceedings of a foreign 
court of vice-admiralty, condemning the goods as 
enemy property, are not conclusive evidence of 
that fact, in a suit upon a policy of insurance. 
But it is competent and prima facie, although not, 
in itself, sufficient evidence to prove that fact. 

5. The sentence may be invalidated by the evi- 
dence contained in the record of the proceedings. 

6. The prayer of an appeal, and the order grant- 
ing it upon terms, is not evidence that the terms 
were complied with, or that the appeal was pros- 
lecuted. 

Assumpsit [by Lambert & Co.] on a policy 
on goods on board the brig Celia, from 
Alexandria to Bourdeaux, and at and from 
thence to St. Bartholomews, with leave to 
attempt to get into Guadaloupe; but if, in 
attempting to get in, they should be warned 
off, and register indorsed, they should de- 
sist from any further attempt. Interest 
averred to amount of $6,000, at 30 per cent, 
pi-emium, 25 per cent, to be deducted, if lost 
on the voyage to Bourdeaux; captured by 
the British, and lost to the insured. Ar- 
rived at Bourdeaux, took there a cargo, and 
was captured near Guadaloupe, and con- 
demned in the vice-admiralty court in An- 
tigua. The plaintiffs offered parol evidence 
of conversations with other underwriters 
than the defendants, on the same policy, and 
produced the articles of association. 

0. Lee, for plaintiffs. A conversation be- 
tween the committee and the insured, is 
tantamount to a conversation between the 
plaintiffs and the defendants. A paper ad- 
mitted by the committee, is as if admitted 
by the defendants. An application was 
made to the committee to settle this loss. 
Shall we not give in evidence what passed 
between the committee and the agent of 
the plaintiffs? By the articles, the company 
is to meet every day. The committee are to 
examine and report upon claims to the com- 
pany, who are to consider the same, and if 
a majority agree that the claim is just, they 
are to give their notes, &c. The committee 
are the only means of communication be- 
tween the plaintiffs and the company. 
"When the company meet, the insured are 
excluded. The receiving of the plaintiffs' 
papers by the committee for consideration 
and report, is an admission of the vei.ty of 
those papers. By article 9, they agree to 
submit to the decision of any one suit. The 
plaintiffs, therefore, may give in evidence, 
in this suit, the acknowledgment of any one 
of the underwriters— a fortiori the acknowl- 
edgments of the committee, the agents of 
the whole. If all are to be bound by this 
suit, then the declarations of [Alexander] 
Smith & Son (the defendants) would bind 
all. 

C. Simms, for defendants. The acts of 
the committee cannot bin<l the defendants 
further than they are authorized by the ar- 
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tides of the association to bind them. A 
majority of all the underwriters only can 
hind an absent member. Although they 
have bound themselves to abide the event of 
one suit, yet it does not follow that they 
are all to be bound by the acknowledgments 
of any one. The plaintiffs may select the 
strongest case in their favor. The defend- 
ants have only agreed to take the risk of an 
acknowledgment of this one underwriter. 

THE COURT (DUCKETT, Circuit Judge, 
not having heard the whole argument, de- 
clined giving an opinion) was of opinion, 
that no acknowledgment by the committee 
of the authenticity of papers, can be given 
in evidence against the defendants, unless 
the defendants were present, and did not 
deny it The committee were special agents 
of the defendants, for limited purposes, and 
could only bind the defendants to the extent 
of their powers. 

The plaintifes offered to prove, that an- 
other insurance office had paid upon the 
same risk. 

Refused by THE COITRT, nem. con. 

The plaintiffs then offered to prove, that 
other underwriters upon the same policy, 
had paid their proportions. 

Refused, nem. con. 

Mr. Youngs, for defendants, objected to 
evidence being given of a demand made on 
the committee, or of the time when the claim 
was made to the committee. 

THE COURT, without hearing a reply, 
said there was no doubt that it was com- 
petent for the plaintiffs to give that evi- 
dence. 

The defendants offered to read the record 
of the proceedings of the vice-admiralty 
court of Antigua. The plaintiffs contended, 
that a certain affidavit annexed to that rec- 
ord, should be read also. The defendants 
objected to all but the record. The plain- 
tiffs then objected to the authentication of 
the record. The defendants' counsel offered 
to make affidavit, that it was agreed be- 
tween him, as counsel for the defendants, 
and H. K. May, as agent of the plaintiffs, 
that the record should be used on the trial. 

But THE COURT refused to hear such af- 
fidavit, and said that they could not admit, 
as evidence, what was not evidence, unless 
the agreement was in writing at the time, 
and entered upon the record. It would re- 
quire that the court should decide the fact, 
whether there was such an agreement, and 
if they heard affidavits on one side, they 
must on the other, and there would be no 
end to the investigation. The parties, how- 
ever, agreed to admit the record without 
the affidavit annexed. 

Mr. Jones, for defendants, prayed the in- 
struction of the court, &c., that the sentence 
of condemnation as enemy property was 
conclusive. 

But THE COURT decided: 1^ That the 
sentence and proceedings in the admiralty 
were not conclusive evidence that the prop- 
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erty was not American. 2. That it was not 
sufficient, but was competent evidence that 
it was not the property of American citi- 
zens. 3. That it is prima, facie evidence 
of that fact. 4. That it is competent for the 
plaintiffs to adduce the evidence and testi- 
mony, as it is stated in the record of the 
proceedings of the vice-admiralty court, to 
invalidate the sentence. 5. That the pray- 
er of appeal, and the order granting it upon 
the usual terms, were not evidence that the 
appeal was prosecuted, or that those terms 
had been complied with. 



LAMBERT (UNITED STATES v.). See 
Case No. 15,554, 



Case Wo. 8,029. 

In re LAMBSON. 

[2 Hughes, 233.] i 

Circuit Court, D. South Carolina. April, 1877, 

Homestead Exemption — Head of Familx — 
householdek with adopted child. 

The adoption of another's child by an unmar- 
ried person, and the maintenance of servants 
and a household, does not, under the statutes 
of South Carolina, constitute that person the 
head of a family entitled to a homestead exemp- 
tion. 

In bankruptcy. 

BOND, Circuit Judge. Henry W. Kins- 
man, the assignee in bankruptcy of the peti- 
tioner, and of J. H. (iuy, his former part- 
ner in trade, filed a bill in the circuit court 
of the United States, against the bankrupts 
and certain other parties to whom several 
conveyances had been made by [J. A.] Lamb- 
son prior to his adjudication, to set aside 
those conveyances for fraud. A decree had 
been passed in accordance with the prayer 
of the bill, and now the bankrupt. Lamb- 
son, files this his petition in the cause pray- 
ing the allowance of a homestead out of the 
tract of land upon which he resides, known as 
"Indian Town Plantation," The petitioner 
sets forth that he is the owner of the tract 
so named, that he has lived on it for the last 
four years, that during that time he has 
had an adopted son whom he took about 
four years ago to rear, educate, and clothe, 
and that he has also a housekeeper and 
servants, and that Indian Town plantation 
is his home and residence, and that of his 
adopted son, housekeeper, and servant. 

The constitution of South Carolina pro- 
vides: "The family homestead of the head 
of each family residing in this state, such 
a homestead consisting of dwelling-house, 
outbuildings, land, and appurtenances, not 
exceeding in value the sum of one thousand 
dollars, => * * shall be exempt from 
sale," etc. Const art, 2, § 32. And the 

1 [Reported by Hon. Robert W, Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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question first presented in this case is, 
whether or not the facts alleged in the peti- 
tion constitute the petitioner the head of a 
family. The word "family" in its broadest 
sense will include all the dwellers in a 
liouse under the common control of one per- 
son, and it is in this respect synonymous 
T7ith "household," but it has a narrower sig- 
nification, and a more limited one, and is 
used to represent the progeny of common 
ancestors. And it seems to me this is the 
■signification the word "family" bears in the 
■constitution of this state, for in the statute 
of South Carolina passed to carry into effect 
the constitutional provision above quoted, 
after re-enacting the constitutional clause, 
the legislature undertakes to provide for 
several contingencies which may arise in 
;assigning the homestead, and it provides 
that if the husband be dead, his widow and 
•children shall be entitled, and if father and 
mother both be dead, the children shall 
have it. The statute nowhere provides for 
a homestead in a case where a person, who, 
being a mere housekeeper having under his 
■care and charge persons dwelling with him 
whom he benevolently supports, dies leav- 
ing real estate. It is always the case of 
■children and widow, and the reason is, that 
the legislature had in its mind only that def- 
inition of the word "family" which is lim- 
ited to the parent and his or her progeny. 
And when in section fifth of the statute, the 
legislature seeks to provide against the 
waiver of homestead, it does so only against 
the heirs of the head of the family. 

The scope and intention of all homestead 
laws is to protect from want the children 
of pecuniaiily unfortunate parents. They 
are passed in aid of the family relation in 
its narx-ower sense. The relation of hus- 
band and wife, parent and child, is the unit 
of civilization, and the state has thought to 
encourage that relation by protecting it from 
absolute want, arising from the vicissitudes 
of life; but it has not by this act under- 
taken to make a distinction among unmar- 
ried persons, favoring those who have serv- 
ants, from those who have none, or those 
who choose to exercise a charity toward 
others by giving them food and shelter, from 
those who have not the ability so to do. 
Section 9th of the statute provides for all 
such persons, declaring that one-third of the 
yearly proceeds of any person who is not 
the head of a family shall be exempt from 
levy. Whether or not the legislature of 
this state could by statute declare the per- 
son adopted by the bankrupt his child for 
all the purposes of this act, it is not neces- 
saiy to decide. There is no general law of 
the state upon the subject, and the bank- 
rupt does not allege that he has taken ad- 
vantage of any such statute in adopting 
this person. The condition of the person 
adopted is not changed, and his position in 
the petitioner's house is dependent solely 
upon his will. To take the petitioner's view | 



of the case would be to determine that he 
might be the head of a family to-day, and 
have a homestead assigned him which the 
statute forbade him to alienate, in which to- 
morrow by discharging his servants and dis- 
missing the adopted child, he would have an 
estate in full with the power to alienate it 
as he pleased. The petition is dismissed 
with costs. 



Case ETo. 8,030. 

LAMBSON V. BOILEAU. 

[Cited in Westbrook v. Romeyn, Case No. 17,- 
428. Nowhere reported; opinion not now ac- 
cessible.] 



Case Wo. 8,031. 

In re LAMMER. 
[T Biss. 269j i 14 N. B. R. 460; 8 Chi. Leg. 

News, 386; 3 Cent. Law J. 574. J 

District Court, W. D. Wisconsin. Aug., 1876. 

Homestead Exemption — Division op Builmno 

BY COCHT in BaNKKUPTCT. 

1. Homestead exemption, in Wisconsin, does 
not extend to a business bioek, used as a dwell- 
ing. The question is not determined by occu- 
pation, but by the character and construction of 
the building. 

2. If there is a dwelling house and a store 
upon the same lot, the assignee can set off 
the former as a homestead. 

3. The court will not divide a building and 
assign the bankrupt a part occupied by him. 

The bankrupt, when he filed his petition, 
was the owner of lot 5, block 118, in the 
village of Menominee, 44x132 feet in size, 
upon which was a new brick block just fin- 
ished, and an old house which had formerly 
stood on the site of the new block, and had 
been used as a dwelling house. When the 
block was built, the house was moved onto 
the back part of the lot, and placed on 
blocks fronting on a side street, the new 
block being on the front. It was repaired 
sometime aftei-wards, and the family of the 
bankrupt moved into it and occupied it as a 
dwelling house up to a short time before 
the filing of the petition in bankruptcy. The 
new block was finished for business pur- 
poses, and not as a dwelling house. There 
was a saloon and billiard-room in the base- 
ment, two stores on the first floor, and a 
public hall in the second story. The en- 
trance to the basement and hall was on the 
corner outside. The bankrupt occupied one 
of the stores for his business as a merchant, 
and had offered the other store for rent up 
to the time he moved into it with a part of 
his family. The new block cost about §9,- 
000, and was mostly paid for out of the 
business of the store. The creditors, about 
the time it was finished, commenced press- 
ing for their pay, and some sued him, and 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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■wlien he filed Ills petition in bankruptcy his 
personal property was in the custody of the 
sheriff on execution- After his creditors 
commenced suing him, he placed some board 
partitions in one of the stores, not extend- 
ing to the ceiling, and moved in there with 
his wife and child, leaving his father and 
mother, who lived with him and constituted 
a part of his family, in the old house. Aft- 
er he moved in he claimed it as his home- 
stead. In about a month after that time 
he filed his petition to be declared a bank- 
• rupt The assignee, however, refused to set 
off the new block as a part of his home- 
stead, but set off the balance of the lot, in- 
cluding the old dwelling house and all of 
the lot except 44x56 feet on the front end. 
The bankrupt then moved the court to set 
aside the assignee's report, and for an order 
that he set off the whole lot as exempt, on 
the ground that it is his homestead. 

E. B. Bundy, for bankrupt. 

F. J. & "W. 0. JIcLean, for assignee. 

HOPKINS, District Judge. The statute 
of this state exempts not to exceed one 
quarter of an acre of land in a village or 
city and "the dwelling house thereon," own- 
ed and occupied by the debtor as a home- 
stead. In order to constitute a homestead 
under the statute, it will be seen that it 
must be the dwelling house of the debtor, 
not a store, saloon or shop; so it becomes 
necessary to first determine whether this 
block can be considered a "dwelling house" 
within the meaning of the statute. This is 
a question of fact to be ascertained from 
the evidence. 

It is conceded that it was -lot built for, 
nor intended as, a dwelling house, which is 
apparent by the construction of the build- 
ing itself. It has none of the conveniences 
or comforts of such a house, and the bank- 
rupt himself testified that he intended to 
build his dwelling house on some other lots 
In another part of the village which he had 
commenced to improve with that view. So 
' I must find that it was not built nor intend- 
ed for a dwelling house, and was not suit- 
able in its then condition for such use, and 
was not in any reasonable sense a dwelling 
house, unless a debtor arbitrarily has the 
right to call anything he pleases a dwelling 
house, and, by moving into such building, es- 
top a court from all further inquiry into its 
character. 

This is, substantially, the bankrupt's claim 
in this case. If occupation is alone to de- 
termine the question, then a grist mill, or 
cotton or woolen factory, or saloon, or 
church, may be a dwelling house and ex- 
empt as a homestead, for a party could 
move his family into either and live there 
as the bankrupt did in this store. 

But I do not think the statute will allow 
of such a construction. It uses the words 
"dwelling house" in their common and ordi- 
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nary sense, and to distinguish them from oth- 
er kinds of buildings. Those words are 
used as a limitation upon the right of the 
debtor, and restrict his claim to that char- 
acter of building. 

I do not mean by this to go so far as to 
hold that it must be exclusively used for 
that purpose, but in some reasonable sense 
it should be susceptible of being a dwelling 
house, 

A building may be constructed for a store 
and dwelling house, saloon and dwelling 
house, but its construction should in some 
manner and to some extent manifest * its 
character of dwelling house so as to give 
some appearance of good faith, in calling or 
claiming it as such. 

If this is the true meaning and construc- 
tion of the statute, could this party after 
he had built this block for business purposes 
with no appearance or claim that it was to 
be used as his dwelling, on the eve of bank- 
ruptcy move into it, and thereby change its 
character and thus withdraw from the 
reach of his creditors that amount of his 
property? If he can, he had within his 
power the right to commit a great fraud 
upon his creditors, and if the law upholds 
such a transaction, it may be said to sanc- 
tion what honesty would denounce as a 
great moral wrong. But I do not believe 
the act admits of such a construction. 

This block was built mostly by goods out 
of the store— his creditors' property— and 
does any one believe that if he had told his 
creditors that it was to be claimed as hii 
homestead, they would have stood by and 
seen him put the propeity to such a, use? 
Most certainly not He was no^ worth any- 
thing; he had no means to put into a home- 
stead; he was owing more than he could 
pay; and having built the block under such 
representations to his creditors, he should 
be estopped from interposing a homestead 
claim to it just as soon as he had finished it. 

They rested easy when he was building a 
business block with their means, for that 
was not placing the avails beyond their 
reach. Their remedy was not at all im- 
paired by that change. But to allow him 
by a simple act of his will to withdraw all 
that property by moving his family into it 
and claiming it as his homestead, is too un- 
conscionable to be sanctioned if within the 
power of courts to prevent it. 

In this ease he says this building cost him 
$9000, a larger sum by a good deal than 
the value of his other property liable to the 
payment of his debts. The assignee, acting 
upon what he supposed the better consti-uc- 
tion of the act, refused to set off the block as 
a dwelling house or as a part of the home- 
stead exemption. 

The bankrupt claims that the old wooden 
dwelling house is in bad condition, and is 
located amid unpleasant surroundings. The 
evidence shows this complaint is not wholly 
groundless, but he did use it as a dwelling 



LA MOTHE (Case No. 8,032) 



[14 Fe.l. Cas. page 1050} 



house as long as he meant to pay his debts, 
it would seem, and did not discover its de- 
fects until he conceived the idea of not pay- 
ing his creditors. Then he seemed to dis- 
cover that it was too poor to live in. This 
discoveiy was coeval with his intention to 
defraud his creditors. In his insolvency he 
became ambitious for a better dwelling 
liouse than when he deemed himself able to 
pay his debts, and hence moved into this 
block. It w^as conceded on the argument 
that he moved in under advice of counsel to 
be able to hold it as his homestead. But 
the wooden building was a dwelling house 
and the block was not, and the occupancy 
being commenced under such circumstances 
and such motives, cannot be held to accom- 
plish the purpose designed. The fraud of 
the party vitiated its efEect and rendered 
the act nugatoi-y. 

Indeed, I cannot believe from the evidence 
that the occupancy for residence of his fam- 
ily was intended to be permanent It was 
a mere experiment to frighten his creditors 
—not bona fide, so that all the claims based 
upon the pretended occupancy fail for want 
of reality and good faith. 

All such devices are plain violations of 
the true spirit and meaning of the homestead 
law. It was intended to secure a "home" 
for the family, and therefore exempted the 
"dwelling house." It was not intended as 
a refuge for dishonest debtors to retire to 
when overtaken by bankruptcy, and there- 
by keep their property away from their 
ereditoi*s. 

In view of the frequent complaints that I 
hear against the law, I will venture to sug- 
gest that they all have their origin in the 
omission to prescribe a limit upon the value 
of the homestead to be exempted. Bank- 
rupts too often occupy the most elegant and 
costly residences under claim of homestead. 
Those of weak moral perceptions very fre- 
quently are distinguished in that direction, 
and do not seem to be at all disturbed by 
the fact that they are built out of the prop- 
erty of their creditors. Such fraudulent use 
of their creditors' money often provokes se- 
vere comments upon our homestead law. 

The supreme court of the state has often 
given expression to sound views on the sub- 
ject, and in Casselman v. Packard, 16 Wis. 
114, they decided that all the buildings on 
the quantity of land that might be exempted, 
were not exempt; that only the "dwelling 
house" was exempt, and stores and shops or 
other buildings on such land were not. 

The assignee, recognizing this as the law, 
set off only the dwelling house. He held 
that the block was not a dwelling house, in 
which opinion I fully concur. 

The bankrupt's counsel argued that the 
room in the block occupied by the banknipt, 
could be set ofif, if not the whole block; 
that the court could divide the building hor- 
izontally and perpendicularly and give him 
that part, and cited Phelps v. Rooney, 9 Wis. 



70, on that point. Something of that kind 
is said by the chief justice in his dissenting 
opinion, but the idea was too chimerical to 
find favor with that court, and until it is 
sanctioned by the state courts I shall not at- 
tempt its adoption here. 

I place my decision on the broader ground 
that this new block was not a "dwelling 
house" in fact, and the pretended occupancy 
of it, as such, was not in good faith, or in- 
tended to be, nor was it intended to be per- 
manent, and therefore no change in the real 
character of the building was effected by 
that attempt at occupation by the bankrupt. 

This doctrine is not new in the fedei-al 
eoui-ts in this state. In Re Wright [Case 
No. 18,007], the bankrupt, a few days be- 
fore going into bankruptcy, sold his dwel- 
ling house and moved into his store and 
claimed that as a homestead, but the court 
disallowed the claim and held that it was 
intended as a fmud on the creditors, not a 
bona fide change. Such I think, is the case 
here, and therefore deny the motion to set 
aside the report of the assignee. 
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LA MOTHE V. FINK. 

[8 Biss. 493; 9 Reporter, 168; 12 Chi. Leg. 
News, 152.] 1 

Circuit Court, E. D. Wisconsin. April, 1879. 

Personai, PROPEUTy— Levy and Sale — Ixjunc- 

TioN— Equity Jurisdiction— Adequate 

Rejiei t at Laav. 

1. A mortgagee of ordinary chattels, in pos- 
session under his mortgage, is not entitled to 
an injunction against tlie marshal, restraining 
him from levying upon and seUing such chattels, 
under an execution against the mortgagor. 

2. The mortgagee has an adequate remedy 
at law, and equity should not interfere. 

3. "Adequate remedy at law" does not mean 
ability to resort to every form of lesral procedure. 
If any form of action at law will give such 
remedy, equity will not interfere. 

4. Discussion of jurisdiction of chancery over 
articles of personal property; and many cases 
cited and distinguished. 

[This was a bill in equity by Mary F. La 
Mothe against Henry Fink.] 

Murphey &, Goodwin, for complainant. 
G. W. Hazleton and Butler, Williams & 
Butler, for defendant 

DYER, District Judge. This is an appli- 
cation for a preliminary injunction based 
upon a bill filed to restrain the defendant 
from selling certain personal property seiz- 
ed by him as mai-shal of this district as the 
property of John McDonald, upon an execu- 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 9 Reporter, 1U8, 
contains only a partial x'eport.] 
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tion issued on a judgment at law recovered 
in tliis court Tjy one Cook against McDonald, 
of which property complainant claims to 
have been a mortgagee in possession at the 
time of the seizure, and to he vested with 
the legal title. 

The material averments of the hill are 
these: On the 9th day of December, 1878, 
McDonald executed to complainant a chattel 
mortgage on the property in question, to se- 
cure the payment of an alleged indebted- 
ness amounting to about $10,000, which 
mortgage was on the same day filed in the 
office of the town clerk of the town where 
the property was situated, as required by 
the statute of the state. It is alleged that 
on the 13th day of January, 1879, deeming 
herself insecure, and in pursuance of au- 
thority given in the mortgage, she took pos- 
session of the property, with a view to sell- 
ing and converting the same into money for 
the satisfaction of her debt, and that she 
has ever since held possession of the same. 
It is alleged that on the 16th day of Jan- 
uary, a suit at law was commenced in this 
court by one Isaac Cook against John Mc- 
Donald, to recover -an alleged indebtedness 
of about $3,100; that the property in ques- 
tion was seized upon a writ of attachment 
issued in said action, and that the marshal 
forcibly and unlawfully took possession of 
the property; that on the 6th day of Feb- 
i-uary, 1879, judgment was obtained in that 
action by Cook against McDonald, and that 
on the same day an execution was issued 
thereon, which was levied upon the same 
property which, it is alleged, was at the time 
in the lawful possession of complainant. It 
is alleged that upon making the execution 
levy, the defendant forcibly and unlawfully 
dispossessed complainant of the property, 
and that both the defendant and Cook knew 
of complainant's claim to and possession of 
the property, and that their proceedings 
were taken in defiance of her alleged rights. 
It is further averred that the defendant has 
advertised a sale of the property upon the 
execution held by him, and is about to sell 
the same, and the prayer of the bill is that 
he may be enjoined from selling, disposing 
of, or further holding possession of the prop- 
erty under the execution levy, and from any 
interference with the possession and rights 
of the complainant Affidavits and exhibits 
accompany the bill sustaining the allega- 
tions, and from a statement annexed to the 
bill, it appears that the property consists of 
live stock, wagons, carriages, sleighs, har- 
nesses, and a miscellaneous assortment of 
farming machinery and utensils, described 
in the mortgage as situated on the farm of 
AIcDonald. 

There is no doubt that this court has ju- 
risdiction to entertain this bill, and may 
grant an injunction as prayed, if the bill 
malies a case for equity relief, and whether 
it does or not was the question argued at 
the bar. If it does, then the court ought to 
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grant an injunction pendente lite, in order 
to secure to complainant the final relief 
which she may ultimately be entitled to. 
If it does not, then no preliminary injunc- 
tion ought to be granted. The present ap- 
plication, therefore, goes to the merits of the 
bill. 

In determining the question involved, we 
have to consider the character of the prop- 
erty, the fact that complainant's interest 
therein originated in a chattel mortgage to 
secure indebtedness alleged to have been 
owing by McDonald to her, and the further 
fact that she took possession of the prop- 
erty for the purpose of selling and convert- 
ing the same into money for the satisfac- 
tion of her debt. Accepting the allegations 
of the bill as true, and admitting that com- 
plainant was in possession and held the le- 
gal title to the propeity when it was seized, 
the question is whether there is such want 
of adequate remedy at law as entitles com- 
plainant to come into a court of equity for re- 
lief by injunction to restrain the threatened 
disposition of the property at execution sale. 
There is a familiar class of cases cited in 
the elementaiy works, in which, on account 
of antiquity or historical character or other 
peculiar value, jurisdiction in equity was en- 
tertained to prevent the transfer or injuiy 
of articles of personal property, or to com- 
pel their specific deliveiT- But it is stated 
that these were cases where the articles 
were of peculiar value and importance, and 
the loss of which could not be fully compen- 
sated in damages. Such was the case of 
the silver altar-piece bearing a Greek in- 
scription, and of curious antiquity, and 
which could not be replaced in value (Duke 
of Somerset v. Cookson, 3 P. "Wms. 390); 
and of the horn which constituted the ten- 
ure by which an estate was held (Pusey v. 
Pusey, 1 Vern. 273); and of the silver to- 
bacco box (Fells V. Read, 3 Ves. 70); and 
of the masonic dresses and decorations 
(Lloyd V. Loaring, 6 Ves. 774); and other 
similar cases involving articles of property 
which were family relics or heirlooms (Lady 
Arundell v. Phipps, 10 Ves. 139; Nutbrown 
V. Thornton, Id. 159; Lowther v. Lord Low- 
ther, 13 Ves. 95; Earl of Macclesfield v. Da- 
vis, 3 Ves. & B. 16). 

All these were cases where the chattels 
were articles of antiquity or curiosity, or 
were memorials of affection, or constituted 
insignia of office, and equitable interposi- 
tion to preserve them to the owner in spe- 
cie, was sustained on the ground that the 
recovery of their intrinsic value in money 
would not be adequate satisfaction to the 
owner. 

There Is another class of cases in which 
eouits of equity have interposed to protect 
the owner of specific chattels in the bene- 
ficial enjoyment and use of them in specie. 
As where certain articles of property are 
placed in the hands of an agent to be held 
for the owner, and the agent has threatened 
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to dispose of them to a third party, in vio- 
lation of his trust. The ground upon which 
equitable relief in such cases has been af- 
forded, is found to lie in the fiduciary rela- 
tion which existed between the parties, to- 
gether with the threatened mischief. Wood 
T. Rowelifee, 3 Hare, 304. 

The principle upon which jurisdiction may 
be invoked to grant relief by injunction or 
-decree for specific delivery of personal prop- 
erty in the classes of eases mentioned, is 
plainly not applicable to the case at bar, 
for here the case is simply that of seizure 
a.nd threatened sale upon execution of ordi- 
nary personal property, the entire and ac- 
tual value of which for all purposes, is as- 
■eertainable, and is wholly measurable by 
money, and which the alleged owner holds 
only for purposes of sale and conversion 
into money, to satisfy a debt 

On the argument such reliance was placed 
upon several cases decided by the supreme 
•court, to sustain the present application, 
that they should be particularly noticed. 

In the case of Georgia v. Brailsford, 2 
Dall. [2 U. S.] 402, an obligee having recov- 
ered a judgment on a bond which was 
claimed by the state of Georgia under a 
certain act of confiscation, and execution 
having issued, the state filed a bill in the 
supreme court setting out its titie, and a 
temporary injunction was granted to stay 
the money in the hands of the marshal un- 
til the title of the state could be tried. The 
obligees in the bond were British merchants. 
They had brought suit against the obligor 
in the court below. The state claimed that 
the bond was confiscated, and applied to the 
court in which the suit was tried, for leave 
to defend, which was refused. Judgment 
was rendered, execution issued, and the 
money was in the hands of the marshal. 
The state desired to establish its title be- 
fore the money was paid over to the obligees. 
Two of the judges thought that there was 
no ground for relief in equity. The other 
judges, with hesitation, concluded otherwise, 
and the basis of their judgment was, that 
as the money was in the hands of the mar- 
shal it was in the custody of the law, and 
that it was better that it- should remain 
there until the law should adjudge to whom 
It belonged; in other words, that it was 
equitable to stay the money while it was 
yet in the custody of the law till the right 
to it could be tried at law. This is the 
scope of the decision. 

Osborn v. U. S. Bank, 9 Wheat. [22 U. S.] 
738, involved a franchise. The state of Ohio 
proposed to expel a branch of the United 
States Bank from the state by process of 
taxation. By an unconstitutional law of the 
state, the auditor was directed, in collec- 
tion of the tax, to levy his warrant on the 
money and property of the bank. It was 
held that this was not the case of an or- 
dinary ti-espass; that it was the destruc- 
tion of a franchise, and amounted to expul- 
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sion of the bank from the state; that the 
tax would be annually levied and so that 
it would become a continuing wrong; that 
the injury done by denying to the bank the 
exercise of its franchise, could not be ac- 
curately calculated; that there was no rem- 
edy whatever against the principal— the 
state— for the injury; that the remedy would 
be only against the agent of the state; that 
no agent could make compensation for such 
an injury, and so that the remedy at law 
would be one in name merely, and that the 
injury would be absolutely iiTeparable. 
For these reasons, to preserve a great fran- 
chise for the future, and to prevent its es- 
sential destruction, it was held that equity 
should interpose by injunction. 

Upon examination of Ford v. Douglas, 5 
How. [46 U. S.] 143, I do not think the case 
involves any question or principle such as 
we have here. 

Pennock v. Coe, 23 How. [64 U. S.] 117, 
holds that one bondholder of a class cov- 
ered by a moitgage given to secure that 
class of bonds, cannot, by getting judg- 
ment at law, be permitted to sell, and will 
be restrained from selling, a portion of the 
property devoted to the common security, 
because it would give him an inequitable 
preference over other bondholders of the 
same class, and would disturb the pro rata 
distribution in case of a deficiency; ."md 
moreover, would have the effect to prejuaice 
a superior equity of bondholders under a 
prior mortgage. This is but the enforce- 
ment of a familiar principle in equity, such 
as is recognized in Freeman v. Howe, 24 
How. [65 U. S.] 450. 

In Oelrichs v. Spain, 15 Wall. [82 U. S.] 
211, there was involved an element of trust, 
which always confers jurisdiction in equity, 
and also the consideration of a multiplicity 
of suits. 

Watson V. Sutherland, 5 Wall. [72 U. S.] 
74, is much relied on to support the present 
application. In that case a creditor of A. 
levied on goods consisting of a stock in 
retail trade which was in the possession of 
B., and which it was alleged A. had, in 
fraud of his creditors, conveyed to B. B. 
was a young man recently established in 
ti*ade, and was doing a profitable business; 
the stock was suitable for the current sea- 
son and intended to be paid for out of the 
sales, and in fact his purchase from A. was 
in good faith on his part. The court held 
that the execution sale should be enjoined. 
Here were several elements of fact which 
furnished ground for equitable relief. B. 
had purchased the goods to establish him- 
self in business. He expected to pay for 
them out of the sales. He had commenced 
business and had established a profitable 
trade. To take from him the property was 
to break up his business, destroy his credit 
and render him insolvent. As the court 
say, "commercial ruin might be the effect of 
closing his store and selling his goods," 
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Tvblch had been purchased as the founda- 
tion for a business and as his beginning 
in business life. Here it was evident that 
the value of the goods alone would not 
compensate him for the injury, because oth- 
er consequential damages must result, which 
could not be recovered in an action at law; 
so the remedy at law was not complete and 
adequate. Mr. Justice Davis in the opin- 
ion, says: "It is well settled that the meas- 
ure of damages if the propeiiy wei'e not 
sold could not extend beyond the injury 
done to it. or if sold, to the value of It. 
■when taken, with interest from the time of 
the taking down to the trial. * « * 
Loss of trade, destruction of credit, and 
failure of business prospects are collateral 
damages, which it is claimed would result 
from the trespass, but for which compensa- 
tion cannot be awarded in a trial at law. 
« » * The absence of a plain and ade- 
quate remedy at law affords the only test 
of equity jurisdiction, and the application 
of this principle to a particular case, must 
depend altogether upon the chai-acter of the 
case, as disclosed in the pleadings." In 
this case it would seem vei-y clear that the 
remedy in equity could alone furnish effi- 
cient relief. 

Of course as ground for the refusal of an 
injunction, it is not enough to say that there 
is a remedy at law. It must be plain and 
adequate, or in other words as practical 
and efficient to the ends of justice, and its 
prompt administration, as the remedy in 
equity. "Watson v. Sutherland, supra. And 
"where the remedy at law is of this chai'- 
acter, the party seeking redress must pursue 
it In such cases the adverse party has a 
constitutional right to a trial of the issue 
of fact bv a jury." Oelrichs v. Spain, 15 
Wall. [82 U. S.] 228. 

The general rule in relation to the appli- 
cation of the remedial powers of courts of 
equity to compel the specific delivery of 
personal property to which another person 
has a right is stated by Mr. Story, as fol- 
lows: "Ordinarily, in cases of chattels, 
courts of equity will not interfere to decree 
a specific delivery, because, by a suit at 
law a full compensation may be obtained 
in damages, altliough the thing itself cannot 
be specifically obtained; and where such a 
remedy at law is perfectly adequate and ef- 
fectual to redress the injuiy, there is no rea- 
son why courts of equity should afford any 
aid to the party." 2 Story, Eq. Jur. § 708. 
And Willard, in his Equity Jurisprudence 
(pages 364, 305), says: "If there be nothing 
In the case but title to the chattel in the 
plaintiff on the one side, an unlawful with- 
holding of possession by the defendant, and 
the chattel be one capable of being estimat- 
ed in money and compensated in damages, 
there will be no occasion to depart from the 
ordinary remedies at law." 

Now, bearing in mind what is the test of 
equity jurisdiction, it must be said of the 
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case at bar, that it presents no peculiar or 
extraordinary features, and that it is plain- 
ly distinguishable from the cases that have- 
been noticed, in which relief by injunction 
was successfully invoked. Why is not com- 
plainant's remedy at law, taking the facts 
as averred in the bill, plain and adequate? 
She alleges that she took possession of the 
property in question under her mortgage. 
She in effect claims legal title. She took 
possession and held the property for one 
purpose only, namely, to sell and convert it 
into money for satisfaction of her debt. 
The propei-ty is not of peculiar character or 
value. A recovery of its value affords com- 
plete compensation. Whatever damages 
she may sustain by execution sale of the 
property can be completely repaired -at law. 
There was some discussion on the argument 
as to whether she could maintain trover or 
replevin in this court. Upon that question 
I forbear to express an opinion. But un- 
doubtedly she could maintam trespass or 
trover against the marshal, if her claim be 
well founded, in the state court. It is said 
that she cannot maintain replevin in the 
state court. And so it was argued that her 
remedy at law was not adequate unless she 
could have the benefit of all possible legal 
remedies. But it does not follow that be- 
cause she may not be able to maintain re- 
plevin, an action to recover compensation 
in damages, does not afford adequate reme- 
dy. Plain and adequate remedy at law 
does not mean an ability to resort to eveiy 
remedy which the forms of legal procedure 
give. If any form of action at law will 
give a complete and adequate remedy, then 
she is within the principle which tests the- 
right to resort to equity. 

In an action at law for the alleged tres- 
pass, or for conversion of the property, the 
measure of damages would be the value of 
the property when taken, with interest from 
the time of the taking to the time of the 
trial, and this would under the facts as aver- 
red in the bill, cover all damages sustained. 
Moreover in determining value, the com- 
plainant would not be restricted to amounts 
realized for the property by the marshal on 
execution sale. She would be at liberty to 
recover actual value, though the marshal 
might not have realized one-half such value. 
Application for injunction denied. 
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LA MOTHE MANUF'G CO. v. NATIONAL 
^ TUBE WORKS CO. 

[15 Blatchf. 432; 7 Reporter, 138. J i 
Circuit Court, S. D. New York. Jan. 4, 1879. 
Bemoval of Causes — Repeal of Statcte— Cor- 

FOKATIOX — SUFFIOIEKT APPEAUANOE — AVER- 
MENTS FOR Retiioval— Belief Prated for. 
1 Subdivision one of section 639 of the Re- 
vised Statutes of the Unit ed States, in regard 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
7 Reporter, 138, contains only a partial report.] 
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to the removal of causes from state courts, is 
snpprsofled and repealed by the act of JIarch 
o, liiio 0-8 Stat. 470), in respect to a case 
which IS covered both by said subdivision and 
by section 2 of said act. 
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2. "What is a sufficient appearance by a de- 
fondant corporation, to give to a court juris- 
diction over it, so as to make its proceedings to 
remove the cause to a federal court valid. 

3. What are sufScient averments in a peti- 
tion for the removal of a cause. 

4. Where a complaint put in, in the state 
court, before the removal of a cause, prays 
for relief purely equitable, and, also, for relief 
purely leg-al, the plaintiff must replead, in the 
federal court. 

[Cited in Phelps v. Elliott, 26 Fed. 882: 
Schneider V. Foote, 27 Fed. 585; Doe v. Roe, 
31 led. 99; Potts v. Accident Ins. Co. of 
North America, 35 Fed. 567.] 

[Motion to remand the cause to the state 
court, and to compel the plaintiff to plead.] 2 
Charles W. Dayton, for plaintiffs. 
Sullivan, Kobbg & Fowler, for defendants. 

BLATOHFORD, Circuit Judge. The de- 
fendants, a Massachusetts corporation, have 
removed this cause into this court from the 
supreme court of New York. The plaintiffs 
are a New York corporation. The suit is 
one of a civil nature, brought and pending 
in the state court, the matter in dispute ex- 
ceeds the prescribed amount, and there is a 
controversy in it between citizens of differ- 
ent states. The case is one within the pro- 
visions of section 2 of the act of March 3, 
1S75 (18 Stat. 470), and the petition for re- 
moval, in the state court, set forth that the 
removal was sought under the act of 1875. 
The plaintiffs now move that the cause be 
remanded to the state court. 

It is contended, for the plaintiffs, that the 
provision of subdivision one of section 639 
of the Revised Statutes is still in force, and 
that, as this is a suit by a citizen of the 
state wherein it is brought against a citi- 
zen of another state, and is removed on the 
petition of the defendants, such petition 
must have been filed in the state coui-t at 
the time the defendants entered their ap- 
peai-ance in the state court, and that the pe- 
tition in this case was not so filed. But the 
better opinion is, that such provision in sub- 
division one of section 639 was superseded 
and repealed by the act of 1875. The 10th 
section of the act of 1875 provides that all 
acts and parts of acts in conflict with its 
provisions are repealed. The 3d section of 
the act of 1875 provides, that, whenever ei- 
ther party entitled to remove any suit men- 
tioned in section 2 of that act shall desire 
to remove such suit from a state court to 
the circuit court of the United States, he 
may file a petition for such removal, in the 
state court, "before or at the term at which 
said cause could be first tried, and before 
the trial thereof." In respect to a casfe 
which is covered by section 2 of the act 
of 1875, even though the same case was 
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covered by subdivision one of section G39 
of the Revised Statutes, the provision of 
section 3, that the petition for removal 
may be filed "before jr at the term at 
which said cause could be first tried, and 
before the trial thereof," is in conflict 
with the provision of said subdivision 1, 
that the petition must be filed at the time 
the appearance of the defendant is enter- 
ed in the state court, and the earlier pro- 
vision is repealed. Judge Dillon says (Dill. 
Rem. Causes, p. 28) that it would seem that 
subdivision 1 of section C39 "is practically 
repealed by reason of being merged in the 
more enlarged right given by the act of 
1875." In Cooke v. Ford [Case No. 3,173], 
Judge Ballard says, that the provision in 
question, in the act of 1875, is inconsistent 
with that of subdivision one of section 639, 
that each covers precisely the same ground, 
and that both cannot stand. 

The plaintiffs also contend, that, as the de- 
fendants are a Massachusetts corporation, 
the state couit could obtain jui-isdietion of 
them only by attachment or by voluntary 
appeai-ance; that no attachment was ever 
issued in the suit; that the defendants had 
not voluntarily appeared when the cause 
was removed; and that, therefore, the 
cause could not be removed. The plaintiffs' 
papers state that the summons and com- 
plaint in the suit were served on the defend- 
ants on the 21st of August 1878. The de- 
fendants' papei-s state that they were served 
on a director of the defendants on or about 
the 20th of August, 1S78. The Code of 
Procedure of New York, (section 432,) pro- 
vides for the personal sei-vice of a summons 
upon a defendant which is a foreign cor- 
poration, by delivering a copy of it, within 
this state, to an officer of the corporation, or a 
person designated by it, or, under certain cir- 
cumstances, to a director of the corporation. 
On the 9th of .September, 1878, the defend- 
ants obtained from a judge of the state court 
an order for twenty days further time to 
answer. This order set forth, that it was 
made on the motion of Sullivan, Kobbg & 
Fowler, "attorneys for the defendant." A 
copy of this order, and of the affidavit on 
which it was granted, was served on the 
plaintiffs' attorney on the same day. This 
was a sufficient appeai-anee, if any was need- 
ed, to give jurisdiction, after the service re- 
ferred to. Besides, the presentation of the 
petition for removal to the state court was a 
sufficient appearance, as against the plain- 
tiffs and the point now taken. 

The petition for removal was sufficient. 
Setting forth that the suit is an action of an 
equitable nature, brought to enjoin the de- 
fendant from doing any act under a certain 
agreement, and to cancel said agreement, 
and to recover the sum of $100,000 as dam- 
ages, and that said §100,000 is the sum in- 
volved in the suit, is a sufficient averment 
that the suit is one of a civil nature, at law 
or in equity, and that the matter in dispute 
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exceeds, exclusive of costs, tlie sum or value 
of $500. 

It is objected, that the petition for removal 
did not show that it was made "before or at 
the term at which said cause could be first 
tried." The petition was dated September 
iSth, 1878, and was presented September 
2Sth, 1878. It set forth> "that this cause has 
not been tried, and it cannot be tried before 
the term of this com:t appointed to be held 
upon the first Monday of October, 1878, and 
not during said term, as your petitioner be- 
lieves." The statute was sufficiently com- 
plied with. The motion to remand the cause 
must be denied. 

The complaint alleges various breaches, by 
the defendants, of the provisions of a written 
agreement between the parties to the suit, 
for the manufacture by the defendants of 
railroad cars, under an exclusive license to 
them by the plaintiffs, for ten years, under 
certain patents owned by the plaintifCs, and 
avers, that, by such Tjreaches, the plaintiffs 
have sustained damage to $100,000. It de- 
mands judgment (1). that the defendants be 
enjoined from acting under the agreement; 
(2) that the agreement and all licenses grant- 
ed thereunder be annulled, cancelled and set 
aside; (3) that the plaintiffs recover from 
the defendants $100,000 damages. The de- 
fendants move that the plaintiffs be com- 
pelled to replead, in this court, on the ground, 
that the complaint, as it stands, prays for 
both legal and equitable relief, and that the 
two kinds of relief cannot be united in one 
suit in this court. 

It is clear, that the complaint prays for 
purely equitable relief, in praying for an in- 
junction and for the cancellation of the agree- 
ment; and, that it prays for purely legal re- < 
lief, hi praying for the award of $100,000 
damages, for breaches of the provisions of 
the agreement Under section 484 of the 
Code of Procedure of New York, a plaintiff 
may unite, in the same complaint, two or 
more of certain causes of action specified in 
that section, "whether they are' such as were 
formerly denominated legal or equitable, or 
both." But this cannot be done in the fed- 
eral courts, either In causes originally com- 
menced there, or in causes removed there. 
The present complaint must be recast into 
two cases, one at law and one in equity. 
Dill. Kem. Causes, 41, and cases there cited. 
In Fisk V. Railroad Co. [Case No. 4,829], 
the plaintiff, in a removed suit, divided it 
into a legal action and an equitable action, 
in this court, and the pi-actice was approved. 
See Bennett v. Butterworth, 11 How. [52 tJ. 
S.] 669; Thompson v. Railroad Co., 6 Wall. 
[73 U, S.] 134; aiontejo v. Owen [Case No, 
9,722]. 

It is urged, for the plaintiffs, that, as the 
court has jurisdiction to grant the equitable 
relief asked for, it would retain tbe jurisdic- 
tion, to award, in equity, the damages claim- 
ed; that, on proof of a breach of the agree- 
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ment, and of damages sustained thereby, the 
equitable relief asked for would be granted; 
and that, therefore, there is no necessity for 
repleading. There is "a plain, ade'quate and 
complete remedy" at law, in respect to the 
damages claimed, and to allow them to be 
recovered in equity, and to deprive the de- 
fendants of a trial by jury in respect to 
them, would violate the provision of section 
723 of the Revised Statutes. 

The motion that the plaintiffs replead must 
be grantedi, and, if the equitable relief is pur- 
sued, a bill must be filed, drafted in accord- 
ance with the rules in equity, prescribed by 
the supreme court. Any complaint in a suit 
at law may be in such form as is allowed in 
the practice of the state courts, in a common 
law suit 
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Case No. 8,034. 

L.AMSON V. MIX et al. 

[6 Hunt, Mer. Mag, 72.] 

Circuit Court, S. D. New York. 1837. 

PitACTicE IN' Equity — Fbom Whes Derived in 
Fedbkal Coukt— Jurisdiction by State Stat- 
ute— G-esekai- JumsDiOTioN— Garxishmest op 
Judgment. 

[1. The chancery practice in the federal courts 
is derived directly from the English high courts 
of chancery, and is not made to conform to the 
chancery practice in the state courts.] 

[2. The state laws furnish rules of decision to 
the federal courts in cases of common law, hut a 
state law cannot enlarge the subjects of chan- 
cery jurisdiction in the federal courts.] 

[3. In a bill against four defendants, it is al- 
leged that a judgment at law has been recovered 
by the complainant against three of them, and 
that the judgment cannot be made upon execution 
against the three, and asking that H., the other 
defendant against whom the three have recovered 
judgment in a state court, may be enjoined from 
paying the money thereunder over to the three, 
and required to pay it into court, to he applied m 
satisfaction of the complainants' claim. The law 
does not make the second judgment liable to ex- 
ecution in favor of the iirst Held that, independ- 
ent of statute, this is not a subject for chancery 
jurisdiction.] 
[Cited in Es parte Waddell, Case No. 17,027,] 

In equity. A judgment was recovered b\ 
the circuit court at law in favor of the com- 
plainant, against three of the defendants. A 
bill was subsequently filed on the equity side 
of the court, alleging the inabiUty of the three 
defendants to pay the judgment and averring 
that H., the other defendant, owed two of his 
co-defendants the amount of a judgment re- 
covered against him by them in the superior 
court of this state, and praying that he might 
be enjouied from paying that money to them 
and be decreed to pay it to the complainant, 
and also praying a like injunction and appro- 
priation as to all their choses in action, &c. 
The proposition to have the benefit of that 
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judgment being the point upon whicli the de- 
cision turned, and that judgment being the 
only means shown by the bill to be possessed 
by the defendants for which the interference 
of the court could be requh:ed, the other aver- 
ments and interrogatories are omitted. Appli- 
cation was made upon the bill to the district 
judge for an injunction, &c. 
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BETTS, District Judge, The chancellor of 
this state having refused to entertain a cred- 
itor's bill on the basis of a judgment recovered 
in the United States courts (Tarbell v. Griggs, 
3 Paige, 207), this biU is filed to obtam here 
the relief administered in the state court in 
lilce cases. The right of the complainant to 
this relief is sought to be maintained— 1st, be- 
cause it is supplied by a statute of the statej 
and, 2d, upon general principles of equity ju- 
lisprudence. 

Jlst Whether the state act (2 Rev. St. 173, 
174, §§ 38, 39) is to be regarded as declaring 
the competency of the court to grant a remedy 
in the case, and thus affirming or enlarging 
its course of practice, or whether it is under- 
stood as recognising the principle, and fur- 
nishing thus a rule of decision, it can in nei- 
ther case give this court an authorization to 
act out of its accustomed sphere. The prac- 
tice of the United States court in equity is not 
drawn from nor regulated by that of the 
states. [Young v. Grundy] 7 Cranch [11 U. 
S.] ooO. It is governed by their own specific 
i-ules, and is made conformable to that of the 
high court of chanceiy of England. [Robin- 
son V. Campbell] 3 Wheat. [16 U. S.] 221; 
[Boyle V. Zacharie] 6 Pet. [31 U. S.] 658, 659; 
[Yattier v. Hinde] 7 Pet [32 U. S.] 274. This 
court accordingly acquires no authority to 
grant the remedy prayed for in this case from 
its'bemg conferred by the local law or the 
state tribunals,— [Wayman v. Southard] 10 
Wheat. [23 U. S.] 24,— unless it be made to 
appear that it is a known course of the English 
chancery, or is expressly prescribed in the 
stated rules of the supreme court or this court. 
The state laws furnish the rule of decision in 
the courts of the United States in cases -at 
common law. 2 Laws U. S. 70, § 34. But 
the equity jurisdiction of those courts is one 
and the same in every state, and is in no re- 
spect dependent upon the local law. [Robin- 
son V. Campbell] 3 Wheat [16 U. S.] 221, 222; 
[U. S. V. Howland] 4 Wheat p.7 U. S.] 108; 
[Boyle V. Zacharie] 6 Pet [31 U. S.] 60S; Vat- 
tier V. Hinde] 7 Pet. [32 U. S.] 274. It is in con- 
formity with the rules of jurisprudence admin- 
istered in the coxn-t of chancery in England. 
3 Story, Const 506, 507. If therefore the state 
act is to be regarded as introducing new mat- 
ter within the scope of chancery jurisdiction, 
and as conferring powers beyond those recog- 
nised by the general principles of equity juris- 
prudence, clearly such legislation supplies no 
rule of decision to this court 

2d. But it is insisted that Hadden v. Spader, 
20 Johns. 554, is decisive of the point of juris- 
diction upon general principles, and establishes 



the doctilne that chancery will aid an execu- 
tion creditor by seizing credits and effects of 
his debtor not liable to execution, and appro- 
priating them in satisfaction of the judgment 
This decision has been subjected to much dis- 
cussion and question in the courts of the state 
(1 Hopli. Ch. 59; 3 Wend. 360), and although 
tlie judge who pronounced the opinion of the 
court of en-ors, argued in support of the broad- 
est authority of chancery in this behalf, it is 
at least doubtful whether the case actually 
presented demanded the suggestions which 
were advanced, or can give them the effect of 
an adjudication. Most certahaly the decision 
of the court of errors applied to the pleadings 
between the parties may be sustainable upon 
principles entirely distinguishable from the 
conclusions to which Judge Woodworth's ar- 
gument is directed. 

Looking at the naked case as stated In the 
pleadings (5 Johns. Oh. 280; 20 Johns. 554), 
it is one in which the complamant alleges 
that his judgment debtor has assigned goods 
to a large amount to the defendant without 
adequate eonsidemtion, and thereby hindered 
or defeated execution against them, and the 
power of the court is invoked to submit such 
goods and chattels to the operation of the ex- 
ecution. It may be admitted that such a 
case would well wan-ant the decree rendered 
in the cause; whether the assignment was 
avoided because fraudulent as against cred- 
itors, or as interposing an impediment to the 
runnuig and operation of an execution at law 
as against tangible property which ought to 
be subject to it 4 Johns. Ch. 452, 687; 1 
Hopk. Ch. 59; U. S. v. Sturges [Case No. 16,- 
414]; Bean v. Smith [Id. 1,174]; 4 Cow. 682. 
These cases rest upon the familiar and well- 
■ established jurisdiction of the English chan- 
cery in that behalf. Judge Woodworth holds 
the party entitled to relief upon a wider equi- 
ty than this: That he may have the aid of 
chanceiy to transfer to him all rights and 
credits appertaining to his debtor. As the 
greater remedy will contain the less, he of 
course can have visible and tangible proper- 
ty secured him as a consequence of his right 
to every description "of interest which his 
debtor might claim. This wide, sweeping 
doctrine is pronounced, by the court of chan- 
cery of the state, extrajudicial, and of course 
without authority over other tribunals, and. 
that court denies that the hypothesis of the 
learned judge is consonant to the prmciples 
of equity jurisprudence. 1 Hopk. Ch. 59. 

The court of errors in a subsequent case 
very significantly intimates that the views of 
Judge Woodworth, without the sanction of 
an act of the legislature, could not be suc- 
cessfully maintained as a rule of chancery 
jurisdiction. 3 Wend. 360. Let it then be ad- 
mitted that a direct adjudication of the court 
of errors on the point of law would become 
a rule of decision in this court equally as in 
the courts of the state, I think it manifest 
that there is no such authority in the case 
referred to, and that notwithstanding the 
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strong language used in pronouncing the opin- 
ion in that case, the question is open to 
examination upon the general principles of 
chancery law, whether a judgment creditor 
can in this court compel the application of 
debts and choses in action belonging to his 
debtor to the satisfaction of such judgment. 
This question is to be determined by the es- 
tablished and recognised principles of the 
English law in this behalf; both the United 
States and the state courts adopting that as 
their common standard. The authority of the 
English decisions ceases in the state court if 
made after April, 1775. 20 Johns. 554. Prob- 
ably the process act (2 Laws U. S. 299, § 2) 
may interpose an equivalent limitation in the 
United States courts after 1792. [Mam-o v. 
Almeida] 10 Wheat [23 U. S.] 473. It seems 
conceded by the court of errors, in iiadden v. 
Spader, that since 1790 the rule preTailing 
in England is adverse to the doctrines ad- 
vanced in that case, and if this court admin- 
isters the law as it existed in 1792, it would 
eeem to follow that the enunciation of a new 
course of decision in 1790 might supersede 
here, equally as in England, the force of 
any anterior itiles. That the English chancery 
does not now administer the relief sanctioned 
by that case is unquestionable. 2 Kent, 
Comm. 443, 4 Kent, Comm. 430. But I am 
inclined to the opinion ^that the cases clearly 
show that the new decisions proceed upon the 
assumption that the law was always in that 
country as then declared, and that they are 
not regarded as establishing any new rule. 
9 Ves. 180; 10 Ves. 363; 7 Price, 274. 

After the critical and careful review of the 
cases by Judge Woodworth in support of his 
opinion, by Chancellor Sanford, (1 Hopk. Ch. 
5:;), and the manifest approval of his reasoning 
by other judges who have adverted to thesub- 
ject (Walworth, C. J., 9 Cow. 724; Marcy, J., 
3 Wend. 360; Vice Chancellor McCoun, 1835, 
Craig V. Hone [Edw, Ch. 554]), it is unneces- 
sary for me to go further than to add, that 
on a careful perusal of the English cases sup- 
posed to sustain the doctrine advanced m the 
court of errors (1 Vern. 399; 1 P. Wms. 445; 
2 Atk. 477, 600; 3 Atk. 352-356; Amb. 79; 
2 Cox, 235; Amb. 586), every one of them, 
in my judgment, turns upon points of juris- 
diction wholly independent of the principle 
put forth in Hadden v. Spader [supra], some 
ingredient of fraud, of trust, or impediment to 
the running of an execution, or necessity for 
discovery, supplying in each of them matter 
pertaining to the cognizance of chancery. The 
case of Taylor v. Jones, 2 Atk. 600, referred 
to by Judge Story as the strongest in support 
of the doctrine declared hi Hadden v. Spader, 
was the case of a fraudulent settlement by a 
debtor on his own family. 1 Story, Eq. Jur. 
362, note. It is to be observed that the set- 
tlement was aside in favor of general cred- 
itors, and that no peculiar equity on behalf 
of a judgment creditor is recognized by the 
court in that decision. Such also was the 
character of the case of Stilemau v. AshUown, 
14FED.CAS. — 67 
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2 Atk. 477, and the general question was 
decided by Lord Hardwicke adverse to the 
maintenance of such bills, though relief in 
that form may be yielded under peculiar equi- 
ties, and, as in the last case, in furtherance of 
some special statute. 

The present chancellor of this state was 
plainly of opinion that the jurisdiction of the 
court would not, without aid of the statute, 
give an execution creditor relief against prop- 
erty not liable to execution, or prevent tue 
judgment debtor collecting his own debts 
when application to the court was unsupport- 
ed by any ingredient of fraud or injustice. 9 
Cow. 724. It seems to me the very nature 
and object of bills of this character show 
that they must act within the sphere indi- 
cated. A judgment creditor has no claim, be- 
cause of the quality of his debt, to the in- 
terference of chancery. All debts take like 
rank in equity, and the principles which will 
found a jurisdiction to enforce here payment 
of a judgment, equally cover eveiy other 
class of debts, and authorize its employment 
for their collection. This is the clear doc- 
trme of the English decisions. 2 Atk. 477, 
600; 2 Cox, 235; Amb. 596. Creditors' bills, 
therefore, are not suits for the collection of 
debts, but emphatically in aid of the ex- 
ecution at law. The execution should do the 
office, and would perform it but for some 
occm-rence which demands the interposition 
of chancery to give the execution its legiti- 
mate efCect. All the cases rest upon this doc- 
trine. Chancery cannot be appealed to until 
the creditor has faithfully exhausted all his 
remedies at law. 1 Madd. 200. And It may 
admit of question whether the relief should 
go further than to bring property ak-eady un- 
der lien by the judgment or execution in a 
state to be levied on and appropriated. U. S. 
V. Sturges [supra]. This necessity demon- 
strates the reason and limits of the jurisdic- 
tion, that it is to be called in when execu- 
tion at law would have afforded the required 
remedy, but for some wrongful act of the 
party defeating its operation. The argu- 
ment that a creditor has not an adequate 
remedy at law where the debtor's property is 
not tangible, but consists in choses in action 
or debts owing him, furnishes no cause for 
the interposition of chancery that did not al- 
ways exist at common law. 

The entire remedy ever allowed judgment 
creditors at law obtains now in this court; 
the sequesti-ation of all visible property, and 
the right of imprisonment to coerce the pro- 
duction of property which an execution can- 
not reach. Chancery is not to be appealed 
to, to take original cognizance in the mere 
collection of debts, but as an auxiliary to 
courts of law, to help out process whei-e it 
would supply every needful remedy if its 
course were not intercepted or defeated by 
some -inequitable act of the party directly 
connected with its operation. The object of 
the present bill, which is to enjoin two of the 
defendants from collecting the judgment debt 
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due them fDjm the other, and probably, fur- 
ther, to compel payment of that judgment to 
the complainant, cannot, in either aspect, pre- 
vail in this court. Injunction accordingly de- 
nied. 



Case Wo. 8,035. 

LAMSON V. WBSTCOTT et al. 

[1 Sumn. 591.] i 

District Court, D. Massachusetts. Jan. 14, 1831. 2 

Seamen — Liabilitv of Vessel for Medical At- 
texdaxce. 
[Expenses incurred for board, physician's at- 
tendance and medicine for a sick seaman, who 
voluntarily goes ashore to be treated for yellow- 
fever, cannot be deducted from that seaman's 
wages. The maritime law makes these charge- 
able to the ship, and this is not changed by stat- 
ute.] 
[Cited in The Forest, Case No. 4.936; Richard- 
son V, The Juillette, Id. 11,784; Howe v. 
The Lexington, Id. 6.767a; The Leonidas, 
Id. 8,262; Knox v. The Ninetta, Id. 7,912; 
Ringgold T. Crocker, Id. 11,843; The North 
America, Id. 10,314.] 

[This -was a libel by William Lamson 
against Joseph Westcott and others for the 
recovery of wages.] 

Benjamin R, Nichols, for libellant 
C. P. Curtis, for respondents. 

DAVIS, District Judge. This suit is for 
the recovery of wages, alleged to be due to 
the libellant as mate of the brig George, 
Daniel Dennison, late master, in a voyage 
from Boston to St. Jago in the Island of 
Cuba, and back to the United States, of 
which vessel the respondents are owners. 
The voyage was duly performed by the libel- 
lant, and there is no dispute, as to the earn- 
ing of the wages demanded; but the re- 
spondents contend, that the amount of wa- 
ges is exceeded by what they consider their 
rightful demand, which they introduce as a 
set-off, being the amount paid, at St. Jago, 
by their agent for expenses incurred by the 
libellant's sickness at that place. Those ex- 
penses are for his 

Board, fifteen days $30 GO 

Washing 1 00 

Apothecary's bill 13 25 

Doctor's bill 25 00 

Four bottles of Madeira wine 5 50 

$74 75 
The vessel was furnished with a medicine- 
chest, with directions, pursuant to the re- 
quirements of the act of congress, for the 
government and regulation of seamen in the 
merchants' service, passed July 20, 1790 [1 
Stat 131], extended to the West India trade 
by the act of March 2d, 1805 [2 Stat. 330], 
by which, it is contended, the master and 
owners are exempted from the charge of 
medicine, and medical advice and assist- 
ance; and as to the considerations, which, 

1 [Reported by Charles Sumner, Esq.] 

2 [Affirmed in Case No. 5,329.] 



in ordinary cases, exempt a sick seaman on 
shore from the other expenses specified in 
the account, it is argued, that they are not 
applicable to this case. At the time when 
the libellant was put on shore, the vessel 
was about proceeding to another port, in the 
Island of Cuba, to take in part of her cargo, 
under the command of the libellant, Cap- 
tain Dennison having died, the day before, 
of the yellow fever. The libellant was at 
that time ill, with symptoms of the same dis- 
order. He, however, got the vessel under 
way; but, from his increasing illness, and 
Ihe urgent advice of the pilot, he decided on go- 
ing on shore, considering it the most prudent 
step to be taken, not only for his own re- 
lief, but for the safety of the crew. He 
took with him, from the medicine-chest, such 
articles as were thought best adapted to his 
case. The vessel departed, under the -charge 
of the pilot, and it was expected she would 
return in about a week. She did not re- 
turn, however, until fourteen days had 
elapsed from the time of her departure, 
when the libellant had so far recovered, that 
he resumed his station on board the vessel, 
returning to the United States under the 
command of another person. It is said, in 
reference to this state of facts, that the li- 
bellant caused himself to be put on shore 
unnecessarily; that he was unreasonably 
alarmed at his situation; that it is doubtful 
whether he had the yellow fever; and that 
there were circumstances, known to the li- 
bellant, from which he might reasonably 
have inferred, that Captain Dennison, if he 
died of the yellow fever, did not receive the 
disorder in the ordinary way of contagion, 
but that his disorder was introduced by a 
too free indulgence in the use of ardent 
spirits. In regard to the last mentioned par- 
ticular, the conduct of the libellant, in cir- 
cumstances appearing in evidence, manifests 
a decision of character, and a prudent re- 
gard to the best interest of his employers, 
which should go far to shield him from the 
charge of precipitation, or timidity, or of in- 
difference to the duties of his station. The 
captain's sickness, however, excited and in- 
flamed by the causes suggested, was un- 
doubtedly a case of yellow fever. That the 
libellant was seized with the same alarming 
disorder, appears altogether probable, not 
only from his own apprehensions, but from 
the decided opinion expressed by the pilot, 
who accompanied his pressing advice to the 
libellant to leave the vessel, with intima- 
tions of the most alarming character, as to 
his fate, if he should continue on board. 
Under these circumstances, I cannot but 
think the libellant's conduct justifiable. It 
is further urged, that, admitting the leaving 
of the vessel to have been justifiable, the 
libellant succeeding to the command after 
the death of Captain Dennison involves all 
the incidents of that station, and that, what- 
ever may be the claims of a seaman, as to 
the expenses of sickness, they cannot be 
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maintained by a master. This position can- 
not, I tliinlr, be maintained on legal or rea- 
sonable grounds. "Whatever the libellant 
was entitled to as mate, is not lost or ex- 
tingiiished by his duties as master of the 
vessel, afterwards casually superinduced by 
the death of the original master. The libel- 
lant, if he had acted as commander for the 
whole residue of the voyage, after the death 
of Captain Dennison, would still have a 
right to sue in admiralty for his wages, as 
mate for the whole voyage; taking some 
other proper remedy for any Increased com- 
pensation for his services as master. We 
have a decided case to this purpose in Rob- 
inson's Admiralty Reports [2 C Rob. Adm. 
232]; and the principles, on which that de- 
cision proceeded, would secure to him the 
privileges he might be entitled to in his ca- 
pacity as mate, and, among the rest, what- 
ever exemption he might claim in that capaci- 
ty from the expenses of sicliness in the 
course of the voyage. In this view I shall 
consider his case, and it remains to inquire, 
whether he be bound to sustain the bill of 
charges, which the owners of the vessel 
have paid for his sickness at St Jago, un- 
der the circumstances which have been stat- 
ed. By the rules and principles of maritime 
law, as existing independent of the statute 
of the United States, which has been men- 
tioned, he would not be thus liable; but 
such expenses would fall on the owners. 
There may have been doubts formerly, and 
probably such doubts existed when that stat- 
ute was framed, as to the liabilities in such 
cases, and whether some portion, at least, 
should not be borne by the seaman. Some 
of the old codes, usually resorted to, as 
guides in such questions, would seem to fa- 
vor such apportionment. There are other 
regulations, however, on this subject, more 
modern and better adapted to the present 
times, which in express terms direct, that a 
seaman falling sick shall be cured at the ex- 
pense of the ship; and this is decidedly de- 
clared to be the rule of law on the subject 
by the circuit court in Maine, in the case of 
Harden v. Gordon [Case No. 6,047]; with 
such modifications and exceptions only as 
the act of congress, which I have mentioned, 
has established. The terms of the, statute 
are, that the vessel "shall be provided with 
a chest of medicines, put up by some apoth- 
ecary of known reputation, and accompa- 
nied by directions for administering the 
same; and the said medicines shall be ex- 
amined by the same, or some other apothe- 
cary, once at least in every year, and sup- 
plied with fresh medicines in the place of 
such as shall have been used or spoiled; and 
in default of having such medicine-chest, so 
provided and kept for use, the master or 
commander of such ship or vessel shall pro- 
vide for and pay for all just advice, medi- 
cine, or attendance of physicians, as any of 
the crew shall stand in need of in case of 
sickness, at every port or place where the 
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ship or vessel may touch or trade at during 
the voyage, without any deduction from the 
wages of such seamen or mariner." The ap- 
plication of this act to the various cases oc- 
curring, has, as Mr. Justice Story observes, 
been attended with no little embarrassment 
and perplexity, to the minds of those judges 
who have been called to decide on the ques- 
tions which have arisen. Their difficulties 
are happily in a great degree relieved by his 
elaborate and able opinion in that instruc- 
tive case. The points therein expressly de- 
cided go far to settle this case. In the 
first place, whatever may be the operation 
of the statute, as to advice, medicine, and 
attendance of physicians, it is determined, 
that the other charges of sickness are unaf- 
fected by its provisions; and, in regard to 
medicines, it is held, that the provision man- 
ifestly contemplates, that the sick seaman is 
on board the ship, or in a situation to com- 
mand the use of the medicine-chest and di- 
rections; "and that it cannot therefore be 
intended to apply to cases, where the seaman 
is removed on shore, and is deprived of 
these benefits. To him the non-existence of 
the medicine-chest, and the incapacity to ob- 
tain the use of It, are precisely equivalent. 
Whenever, therefore, the sick seaman is re- 
moved ashore for the convenience of the 
ship, whether with his own consent or with- 
out it, if he does not draw his medicines 
from the chest, he is entitled to an allow- 
ance equal to his expenditure for medi- 
cines." These principles, thus distinctly and 
emphatically announced, are clearly applica- 
ble to the case in question, and, yielding to 
their authority, as well as to my conviction 
of their reasonableness and solidity, I can- 
not but reject the respondents' charges for 
board and washing, and for the medicine 
included in the account. Under the head of 
medicine, I consider the aiadeira wine, that 
was furnished, to be comprehended. 

It remains to determine, by which party 
the physician's bill shall be sustamed. It 
does not appear by the report of the case of 
Harden v. Gordon [supra], whether a physi- 
cian's bill were included in the demand. If 
it were, and were disallowed, we must infer, 
that it would have been distinctly noticed, 
with reasons assigned for its disallowance, 
especially as its kindred charge, (medicine,) 
is expressly sustained. I am, therefore, to 
proceed, in this particular, without the val- 
uable and desirable precedent, of which I 
should have had the benefit, if an opinion on 
the physician's bill had been given in that 
case. I have endeavored to give to the sub- 
ject every just attention, and to adopt such 
an intei-pretation of the statute, that it may, 
according to the approved rules of law, have 
a reasonable effect, agreeably to the intent 
of the legislature- The act charges the mas- 
ter, and through him, it is conceived, the 
owner of the deficient vessel, with the whole 
amount incurred for advice, medicine, and 
attendance of physicians at" evei-y port or 
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place, wliere the ship or vessel may touch 
ov trade during the voyage, without any de- 
duction from the wages of the sick seaman, 
or mariner, in default of having on board, so 
provided and kept fit for use, a medicine- 
chest, with accompanying directions, pursu- 
ant to the provisions of the statute. It is 
not expressed, that he shall be free from all 
such charge in case of compliance with 
that injunction. But it is obviously implied, 
that an allowance and benefit of this descrip- 
tion must have been intended, either by 
way of inducement, if the owner were con- 
sidered before liable to such charges by the 
general maritime law, or as a penalty, if he 
were viewed by the legislature as not thus 
liable, by the general law on the subject. Un- 
less this be admitted, the law would be with- 
out sanction. Cases, however, may be readily 
supposed, which would not be within the true 
meaning and intent of the law, though com- 
ing within its terms. In reference to the ob- 
ject of the law, we must suppose, as is remark- 
ed by the learned judges, who have comment- 
ed upon it, that a benefit to the seaman 
was intended to be conferred. The requi- 
sition, it is believed, is peculiar to our coun- 
try, and it certainly is of estimable value. 
Our seamen, doubtless, often find relief and 
comfort from the execution of its require- 
ments, when at sea, especially in long voy- 
ages. Still they would pay too dearly for 
such accommodations, if, in every case re- 
quiring medical aid, in port, often in very 
unhealthy climates, the whole expense of 
such aid, excepting what was derived from 
the medicine-chest and directions, should be 
deducted from their hard earnings. The 
regulation is, in my opinion, limited to the 
ordinary cases of illness on board the ship, 
a sickness of such a character, that the pa- 
tient may be and is kept on board, and re- 
ceives, or may receive, the benefit of the 
medicine-chest, and the directions, and the 
advice and assistance of the master of the 
ship, or some other competent person attach- 
ed to the ship, in the application of the med- 
ical directions accompanying the chest, and 
such nursing and attendance, as the situa- 
tion of the ship may admit. When the 
circumstances of the case, and especially the 
hazard arising from a malignant and con- 
tagious disorder, render it necessary or ex- 
pedient to put the patient on shore, not mere- 
ly for his greater benefit, but for the gener- 
al interest of the voyage, there is presented 
a ease, which is not within the fair meaning 
of the statute, and must be governed by the 
general principles of maritime law, applica- 
ble to the circumstances of the case. There 
is a class of cases, that might be mentioned, 
coming within the general aspect of the law, 
and yet not within its fair intent. Such are 
the cases requidng surgical skill and assist- 
ance, a dislocation or a fracture, in which the 
medicine-chest and its directions, with all 
the assistance and intelligence of the master 
or of any one belongirg to the ship, would 
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be of no avail. Such disasters are not un- 
frequent in the vai-ious manoeuvres on board 
a ship. That the unfortunate subject of 
them shall be cured at the expense of the 
ship is expressly provided in all the marine 
codes, old and new, and in a distinct article 
from the provisions respecting seamen fall- 
ing sick. It may be reasonably doubted, 
whether it was intended to repeal the gener- 
al law on this subject, in such a contingency, 
by the provision respecting a medicine-chest, 
from which, the nature of the case suppos- 
ed, the sufferer could have no relief. Thig 
supposition, ho^n-ever, is introduced merely 
by way of illustration. It is not the case be- 
fore me, and, of course, what has been said 
on that head is to be taken with all the 
resei-ve, that will leave the mind free to 
proceed in another direction, when an ac- 
tual case of this description shall be brought 
before the court, and be properly discussed 
and considered. The line which I should 
draw on this subject is. that the operation 
of the act, as to the sick seaman's liability 
to expenses of medicine and medical advice 
and assistance, is specially applicable to 
sickness on board the ship, and is not ap- 
plicable to the cases, in which the sick 
seaman is put on shorej especially when 
such disposition of the patient is induced 
from hazard to the rest of the crew, if he 
should remain on board, or from other mo- 
tives having reference to the general inter- 
est of the voyage, or, as Mr. Justice Story 
expresses it, for the convenience of the ship. 
The circumstances of this case bring it, in 
my opinion, within the range of this qualifi- 
cation. I am not prepared to say, what 
should be the result, where the removal of 
the patient is merely for his benefit or com- 
fort, without any apparent motive of reason- 
able urgency in reference to the general in- 
terest or convenience of the ship. I include 
the physician's bill, because it is obviousl.v 
the intent of the act, that the sick seaman 
should have medical aid, as well as medi- 
cines; for this purpose the apothecary's di- 
rections ai-e required; and it is doubtless 
to be undei-stood, though not expressed, tha t 
the patient, in their use and application, is 
to have some assistance. The sick seamaii 
cannot .do this himself. A duty of this de- 
scription, (and a delicate and difficult one 
it often must be,) necessarily belongs to the 
captain. It may often be inadequate, but 
it is what the law provides; and in most in- 
stances, probably, the health of the crew is 
well presei-ved under these regulations, espe- 
cially as the arrangement mast naturally 
px'ompt to a degree of attention to the sub- 
3'eet, on the part of the master, which might 
not be exercised if cases of sickness were to 
be devolved upon physicians and nurse.*!. 
The master is to be the physician in such 
case; the ship is the hospital; and if the 
patient be removed to another hospital or 
habitation on shore, without medicine and 
without a phj-sician, which he is, when not 
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accompanied by the medicine-cliest, the di- 
rections, and the master or some competent 
person to apply the directions and medicines 
to his case, the want is to he supplied in 
the best manner that circumstances will ad- 
mit. The sick seaman is not to sustain the 
expense of the substitution for what the law 
has provided he should have on board the 
ship free of expense, it being always under- 
stood that the patient is without fault, mean- 
ing by this intimation such fault or culpa- 
bility in incurring disease, that the law 
places the extra expense to his account. 

Decree, §54.50 and costs, being the amount 
of wages, without deduction on account of 
expenses paid by the respondents, as ex- 
hibited by their account. 

[The owners appealed from this decree to the 
ch'cuit court, which aflSrmed the decree, with 
cost. The George, Case No. 5,329.] 
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Case 3JTo. 8,036. 

LAJSFASAN v. PATTISON. 

.[1 Flip. 410.] 1 

Circuit Court, W. D. Tennessee. Dee. 15, 1874. 

Lottery Tickets — Sale Thereof — Illegal — All 
Contracts Growing Out op Same Unlawful. 
Under the statutes of Tennessee {Code, § 4890), 
any person who "vends or attempts to vend any 
lottery ticliet in this state," etc., etc.. "is guilty of 
a misdemeanor." Therefore, a due hill for the 
payment of money by an agent to a principal on 
account of money received by the former on sales 
of tickets left with him by the latter, is an un- 
lawful contract, and cannot be enforced in the 
courts. 

One P. S. Lanahan arranged to have a lot- 
tery drawn in the state of Missouri, and for 
the purpose of disposing of his tickets ap- 
pointed agents to sell the same. Among 
others, he gave into the hands of one Jno. 
H. Pattison, a lot of these tickets to be sold, 
which Pattison disposed of, but not being 
able, or unwilling, to pay over the money 
realized from the sales, agreed to give and 
did give his due bUl to Lanahan for the 
amount claimed by the former. Not paying 
this sum, Lanahan instituted this suit. 

Randolph, Hammond & Jordan, for plain- 
tife. 
L. B. McFarland, for defendant. 

WITHEY, District Judge. The plea sets up 
in bar of plaintiff's action that the due bill 
was given for the payment of the proceeds 
of certain lottery tickets sold by defendant 
for plaintiff in the state of Tennessee, which 
sale was, by the laws of Tennessee, prohib- 
ited, and made a misdemeanor, punishable 
by fine and imprisonment, wherefore the 
contract was unlawful and void. To this 
plea plaintiff interposes a demurrer, in which 
he says the said plea is no defense in law 
to the plaintiff's cause of action. 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



The law of Tennessee provides that "if 
any person vend, or attempt to vend * « * 
any lottery ticket in this state in any scheme 
to be drawn in this or in any other state or 
country, he is guilty of a misdemeanor, and, 
on conviction, shall be fined $500 and im- 
prisoned one month in the county jail," 
Code Tenn. § 4890. The effect of this stat- 
ute is to prohibit the sale of lottery tickets 
in Tennessee, whether to be drawn in the 
state or in any other place. The tickets in 
question were issued and to be drawn in 
Missouri, and were sold in Memphis, Ten- 
nessee, by defendant as agent of the plain- 
tiff. The defendant did not pay over the 
proceeds to his principal, but gave the due 
bill in question by which he contracted to 
pay. 

It is well settled that "no action can be 
maintained on a contract, the consideration 
of which is either wicked in itself or prohib- 
ited by law." Armstrong v. Toler, 11 Wheat. 
[24 U. S.] 304. The plaintiff had arranged a lot- 
tery scheme, and placed tickets in defendant's 
hands, to be sold in Tennessee, on an agree- 
ment by defendant, express or implied, to 
sell tickets at Memphis and account for the 
proceeds arising from such sale. Was not 
that an agreement by defendant to do an 
act for plaintiff which the law of Tennessee 
prohibits? And was not the consideration 
of defendant's promise to pay over the pro- 
ceeds, based upon that which the law pro- 
hibits? 

Plaintiff's title to the money would in such 
cases be clearly founded on an unlawful 
contract— a contract by which defendant was 
to sell lottery tickets in Tennessee and pay 
over the proceeds. You cannot separate the 
agreement to pay over the proceeds from the 
unlawful sale. It is an indebtedness on a 
contract forbidden by law, and the fact that 
the promise to pay was changed into the 
form of a written due bill cannot change the 
fact that the consideration was illegal. 

The due bill was given for the very money 
claimed to be due from the sale of the tick- 
ets. The suit is between the original par- 
ties to the illegal transaction, and the prom- 
ise, evidenced by the due bill, has its con- 
sideration in an arrangement forbidden by 
law. All such promises are void. This is 
not a case of subsequent or collateral con- 
tract, the direct or immediate consideration 
of which is not illegal, but is a contract bas- 
ed squarely on the illegal transaction— grows 
immediately out of, and is connected with, 
the illegal sale. 

The rule goes so far that, if the contract 
be in part only connected with the illegal 
consideration, and growing immediately out 
of it, though it be a new contract, it is equal- 
ly tainted, and cannot be enfoi'ced. The law 
leaves the parties as it finds them, and will 
not aid a particeps eriminis to enforce -his 
exactions, which originate in violations of 
law. The demurrer is overruled. 
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Case 'No. 8,037. 

LANCASHIRE v. KILLINGWORTH. 

[Cited in Savary v. Goe, Case No. 12,388. 
This is an English case, and is reported in 1 Ld. 
Raym. 686, and in Comyn, 116, 117.] 



Case No. 8,038. 

LANCASTER y. COUNTY AUDITOR. 



[2 Dill. 478.] 1 
Circuit Court, D. Iowa. 



1873. 



Tax Sale — Redejiption. 
The county auditor can not lawfully refuse to 
receive from the owner ot the patent or regular 
title to lands, the amount of money, when tender- 
ed in time, necessary to redeem the same from a 
sale for taxes, on the groimd that there is an out- 
standing tax title to the same lands in some one 
else. 

The plaintiff claimed to be the owner of 
certain lands in Page county wbich had been 
sold for taxes in 1864, and for which a deed 
was given to the purchaser. In 1867 the 
land was again sold for taxes, to one Cal- 
lanan. In 1870, the plaintiff went to the 
county auditor's office, and offered to redeem 
the lands from the last sale, but the auditor 
refused to accept the money, on the ground 
that he was no longer the owner of the land, 
and the only person who could redeem was 
the holder of the tax deed under the former 
sale. This suit was brought to redeem the 
land, and to enjoin the treasurer from mak- 
ing a deed under the last sale. 

Brown, Campbell & Sully, for complainant. 
Bareroft, Gatch, & Hammond, for defend- 
ant 

DILLON, Circuit Judge. We hold that the 
plaintiff had the right to redeem; that the 
auditor had no right to refuse to issue the 
redemption certificate, and that it was his 
duty to receive the money tendered by the 
owner of the regular title. The existence of 
an outstanding deed could not prevent the 
owner from protecting his interest from the 
inception of a new estate under the last sale. 
Decree accordingly. 



LANCASTER (UNITED STATES v.). See 
Cases Nos. 15,555-15,557, 



Case No. 8,039. 

LANDER et al. v. UNITED STATES. 

[3 Betts, C. O. MS. 6.] 

Circuit Court, S. D. New York. March 14, 
1844. 

SeAMEX — UXLAWFULLY CONFIXING MASTER — EVI- 
DENCE — New Tjiial. 
[1. Defendant, together with others of the crew 
of a ship, was indicted under the act of March 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



3, 1835 (4 Stat. 776), for unlawfully confining 
the captain. The evidence showed that the cap- 
tain, during a dispute between defendant and the 
mate, ordered the former to go to work; that he 
refused, and used abusive language, whereupon 
the captain pushed him forward to his duty; that 
defendant then seized the captain, and pushed 
him down, and when the captain arose the same 
performance was repeated. The court, in its 
charge to the jury, stated that defendant seized 
the captain first, and then the captain pushed him. 
Held, that this misstatement of the evidence fur- 
nished no ground for granting a new trial, for 
there was nothing to show that he acted in self- 
defense as against an assault, and the offense was 
proved, even though the captain did push him 
first] 

[2. Upon this state of facts defendant is not 
entitled to have the questions submitted to the 
jury whether the captain was not the stronger, so 
that defendant, and not the captain, was th& one 
confined in the contest, or whether he was not 
simply holding the captain in order to get away 
from him.] 

[3. A new trial will not be granted, as upon the 
ground of newly-discovered evidence, in order 
that defendant may avail himself of the testi- 
mony of others jointly indicted with him, who 
were acquitted.] . 

The defendant [Frederick "W. Lander] was 
indicted at the present term, with several 
others [under Act March 3, l.SSo (4 Stat 776)], 
for unlawfully confining the master of the 
American barque Le Grange, on the high 
seas. He was tried on the 6th inst., and 
convicted. The other defendants were all 
acquitted. The defendants were also char- 
ged in the same indictment with an endeav- 
or to make a revolt on board, and a verdict 
of not guilty was rendered in their favor on 
that charge. The testimony of the master 
of the vessel on the chax-ge for confining him 
was that, liearing an altercation on deck 
forward, in the day time, between the de- 
fendant and the second mate, he walked for- 
ward, and found the two within six feet of 
each other. The mate ordered the defend- 
ant aloft to do some duty. The man said 
be would not go. The master then com- 
manded him to go about Ms work, and not 
stand giving his officer abuse. He did not 
obey, but gave abusive language to the mas- 
ter. On that the master took hold of him, 
and pushed him forward to bis duty, upon 
which he turned round, seized the master, 
and pushed him down. The master rose 
and took hold of the defendant again, and 
ordered him to his work, but he seized the 
master again, and kicked him several times, 
when the master got him off, and he and the 
second mate had a clinch and fight. The 
testimony of the second mate was that he 
and the defendant bad been disputing, and 
were about to have a fight, when the captain 
came forward, and ordered the defendant to 
go to work. Some words ensued, and the 
captain caught hold of the man, and they 
had a struggle, in which the captain was 
pushed down, got up, and was pushed down 
again. The scuffle continued back (on the 
deck) about twenty feet when the captain 
let go, or the defendant's neck-cloth came 
off. The second mate interfered, and struck 
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the defendaat, and they had a hard fight to- 
"^ether. 

" In charging the jury the court stated the 
evidence on this point to he that the de- 
fendant had first seized the master, hut that 
he was clinched in the collar or neck cloth 
by the master subsequently; that the mas- 
ter was in the execution of his duty in en- 
deavoring to repress a disturbance on deck, 
and compel the defendant to go to his duty; 
and instructed the jury that any unauthor- 
ized arrest and seizure of the master by the 
defendant, so as to prevent him for any 
period of time, however short, having his 
free liberty and command on the vessel, was 
an unlawful confining within the meaning of 
the act of congress. The counsel for the 
prisoner requested the court to correct the 
statement of the evidence as to the begin- 
ning of the arrest, insisting that the testi- 
mony was that the master first seized the 
defendant; but the court adhered to its 
statement that the defendant seized the mas- 
ter before tlie latter clinched him by the col- 
lar. A motion is now made in behalf of the 
defendant for a new trial, because the jury 
were misled by the statement of the testi- 
mony given by the court; because the act 
of the defendant did not amount to an un- 
lawful confining of the master, and the in- 
struction upon the law and fact was accord- 
ingly incorrect; because the verdict was 
* against evidence, the testimony showing it 
was the master who confined the defendant 
and not the defendant who confined the mas- 
ter. A certificate drawn up by the defend- 
ant's counsel and subscribed by ten of the 
jurors since the verdict, is also read as a 
farther ground for a new trial, in which they 
state "that, although some of the jury were 
on first going out in favor of acquitting Lan^ 
der (the defendant) of confining the captain, 
5'et, under the charge of the court on the tes- 
timony, as it stood, they came to the conclu- 
sion that he should be found guilty of that 
charge." 

BBTTS, District Judge. The motion has 
been argued upon the assumption that there 
was a palpable Inaccuracy in the statement 
of the evidence given by the court to the 
juiy, and that the verdict was produced by 
that misdirection as to matters of fact. The 
theory of trials by jury undoubtedly de- 
mands that the jury shall decide questions 
of fact upon their own judgment of the evi- 
dence, and irrespective of the advice of or 
directions of the court, and it may be doubt- 
ful whether in the United States tribunals 
any redress can be offered a party against a 
verdict rendered in acquiescence with in- 
structions of the court, erroneous only in the 
statement of the evidence, or of the conclu- 
sions to be drawn from facts in proof. [Car- 
ver V. Jackson] 4 Pet. [29 U. S.] 97; [Ex 
parte Crane] 5 Pet. [30 TT. S.] 198. All con- 
versant with jury trials, must often have 
occasion to be satisfied that practically the 
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opinions and reasonings of the court on mere 
matters of fact have a controlling infiuence 
over the verdict; and that the mistake or 
misjudgment of the court in that particular 
is no less prejudicial to the party afEected 
than if the law of the case had been incor- 
rectly given to the jury. The supreme court 
of this state seem disposed to regard it a fit 
reason for a new trial that the charge of the 
judge has a tendency to make an erroneous 
impression upon a jury, and to mislead them 
in their views of the case. Benham v. Gary, 
11 Wend. 83; TJtica Insurance Co. v. Badger, 
3 "Wend. 102; People v. Holmes, 5 Wend./191. 
This appears to me a sound and proper doc- 
trine, and one especially recommending it- 
self to the favorable recognition of courts in 
cases of conviction on criminal accusations; 
but I do not assert that there may not be a 
distinction between the powers exercised by 
the supreme court of the United States, in 
reviewing the bills of exceptions, points 
which have arisen at the circuits, and the 
powers of the circuit courts in respect to 
those trials before themselves in which their 
jurisdiction is final. I can perceive no in- 
congruity in supposing the circuit court may 
in criminal cases have a wider jurisdiction 
and discretion in ordering new trials than 
is possessed by the supreme court in respect 
to civil eases on writs of error. These sug- 
gestions are offered, not with a view of ad- 
judicating the point, but to exempt the de- 
cisions from the Inference that the court is 
acting under any restraint as to its compe- 
tency to entertain this question, because the 
party might not be allowed to discuss it in 
the supreme court on a bill of exceptions. 

Laying out of view all doubt as to the au- 
thority of this court to grant a new trial in 
case of conviction for a misdemeanor, be- 
cause of the erroneous statement of the evi- 
dence by the court to the jury, I think this 
case does not possess ingredients which 
would allow the exercise of such power. 
The summary of testimony given to the jury 
by the court was inaccurate as to the order 
of time in which hands were laid upon each 
other by the master and defendant. Giving 
it from the impression upon his mind and 
without adverting to his notes, the judgfe. 
overlooked the pushing of the defendant by 
the master, and represented the affray or 
contact as beginning with the seizure of the 
captain by the defendant. But is the varia- 
tion material in fact or law in relation to 
this charge? There Is no shadow of justi- 
fication on the facts for the violence of the 
defendant towards the master, from the 
commencement to the end of the disturb- 
ance. He cannot claim to have it regarded 
mere self defence against the assault of the 
captain. No hidden attack was made upon 
him against which he opposed the resistance 
naturally to be- expected when wrongfully 
or unexpectedly assailed. The captain came 
up to him ordered him to cease his alterca- 
tion with the second mate, and go to his 
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work. This order was disobeyed, and the 
man turned from the mate, and directed his 
abusive language against the master him- 
self. The master did not then spring upon 
him, or manifest any purpose to assault or 
punish the man, which might alarm him for 
the moment and put him unconsciously in a 
way of self defence; but took hold of him, 
and pushed him forward to his duty. On 
this he turned upon the captain and seized 
him. It is most manifest, therefore, that 
if the captdin had detailed these preliminaiy 
proceedings, in the most exact manner, the 
insti-uction upon them, in point of law, must 
have been, that the captain was in the exer- 
cise of his lawful authority in the matter- 
that it was the duty of the defendant im- 
plicitly to have obeyed his orders, and his 
disobedience, connected with the insubordi- 
nate and insolent language authorized the 
use of all force necessary to bring him to 
obedience and that if in endeavoring to re- 
sist that force the seaman confined the mas- 
ter, such act would be unlawful and an of- 
fence within the statute. TJ. S. v. Bladen 
[Case No. 14,606]; U. S. v. Thompson [Id. 
16,492]. 

The preceding particulars could accord- 
ingly have no rightful influence upon the 
question propounded to the jury, and t(i 
which only they were called upon to respond, 
whether the subsequent act of the seaman 
was an unlawful confining of the master. 
This inquiry is of a compound character, in 
the legal import of the terms, the definition 
of the offence or the construction of the stat- 
ute being no less involved in it and essential 
to its determination than the finding of facts 
upon the testimony. The exposition of a 
statute settled by adjudication of the courts 
is as much a part of the law as its verbal 
enactments. A jury cannot disregard such 
interpretation. They are equally bound by 
it, as by the letter of the law. It is unneces- 
sary now to say whether, for the purposes 
of each particular trial, the jury are not 
morally bound to govern their decisions by 
the instructions of the court on the case be- 
fore them,— U. S. v. Battiste [Case No. 14,- 
545], U. S. V- Kessler [Id. 15,.52S],— because 
in respect to the instructions given on the 
meaning of this law the court is not com- 
pelled to rely upon its own judgment and 
exposition, but is sustained by clear and un- 
equivocal authority. 

The terms of the law as expounded hav- 
ing a clear and determinate meaning in re-' 
lation to the seizing of the master as proved 
against the defendant, as will be presently 
shown, the jury were bound to conform their 
verdict to the law, no less than to the facts 
of the case. The idea that whether the mas- 
ter had not the greater physical strength, 
and was thereby more likely to have con- 
fined the sailor in the contest than to be eon- 
fined by him, or that the defendant was only 
holding the master in order to get away 
from him, were questions of fact to be de- 



cided by the jury, and if found in favor of 
the accused, would supply him an adequate 
defence, is manifestly without foundation in 
law or reason. The law punishes a particu- 
lar act without demanding evidence of any 
intent or purpose on the part of the one com- 
mitting it, beyond the doing of the act itself. 
To assault the master with a dangerous 
weapon would be an offence under the 
crimes act, although palpably free of any 
purpose to commit a felony or mutiny. So 
to confine the master without lawful author- 
ity for so doing is a misdemeanor, consum- 
mated in doing the act, whether accompa- 
nied by an endeavor to commit a revolt or 
any other offence. U. S. v. Savage [Case 
No. 16,225]. It can accordingly be no protec- 
tion to the accused to prove he had no other 
offence in view, and that he seized the cap- 
tain only to restrain him from doing what 
the sailor wished to prevent. He must 
prove more, — that the confining was justifi- 
able, or that it was under circumstances 
from which it might be supposed to be in- 
volunary on the part of the seaman. There 
is no color of proof to siipport the assertion 
of the defendant that he was only endeavor- 
ing to keep off the master from taking hold 
of him; both witnesses swear explicitly that 
he seized hold of the captain, and kept his 
hold during the scuffle; and accordingly, if 
the attack of the captain on him had been 
wanton and unjustifiable in every point of 
view, he would fail to show that it was nec- 
essary for him to prove in his defence for 
such seizure that he had done no moi-e than 
was reasonable and proper to avoid the 
wrong attempted against him. United States 
V. Thompson [Id. 16,402]. But upon the tes- 
timony as it stood, showing the defendant 
guilty of open insubordination and insolence 
in favor of the master, if the master had in 
the first instance seized him with intent to 
chastise him, or otherwise by force to co- 
erce his obedience, he could not justify burn- 
ing upon the master and seizing him in such 
a way as to amount, within the meaning of 
the law, to an unlawful confinement of him. 
U. S. V. Thompson [supra]. 

In United States v. Bladen the crew had 
been guilty of acts of mutinous conduct, and 
at a subsequent day the captain ordered 
them aft. The defendant alleging himself 
sick, the captain ordered physic to be ad- 
ministered, which, with insolent language, 
he refused to take. The captain took up a 
chain and pushed him away, ordering him 
at the same time to go forward. The de- 
fendant immediately seized the captain, and 
got him to the quarter railing &c. Judge 
"Washington decided that seizing the captain 
by the defendant amounted to an actual con- 
finement, although the restraint continued 
only a moment or two; the law making no 
distinction as to the duration of the confine- 
ment. That the raising of the chain by the 
captain, and pushing the defendant from 
him, did not justify the defendant in seizing 
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the captain; it was his duty to have gone 
forward, as he was ordered to do, and which 
the act was only intended to enforce. U. S. 
V. Bladen [Case No. 14,606]. Judge Story 
upholds the same construction of the act, 
and says the seizing the master and holding 
him back against the ship's rail against his 
will is, in the sense of the act, a clear case 
of confinement of the master; and it mat- 
ters not whether it was for a long or a short 
time, for a minute or for an hour or a day. 
The law looks to the fact, and not to the du- 
ration of the confinement. If the seizing of 
the master (in the first instance) be justifi- 
able, and he does not exceed the chastise- 
ment which he is by law entitled to inflict, 
then the seaman cannot restrain him, but is 
bound to submit; and if he docs hold the 
master in personal confinement or restraint, 
it is an offence within the statute. U. S. v. 
Thompson [supra]. 

The instructions of the court to the juit 
must necessarily have been the same as were 
given if the whole testimony had been read 
from the minutes, instead of presenting the 
substance and effect of it as understood by 
the court. I think, however, on a review of 
my notes, that the relation of the captain, 
the only witness who speaks of pushing the 
defendant forward, is, that the defendant 
first seized him; because he says, when he 
took hold of him to push him forward, the 
defendant turned round and seized him and 
pushed him down. If the jury believed that 
statement, it proved that the defendant was 
the aggressor; that he was not resisting the 
captain pushing him forward, but was the 
assailant, seizing hold of the captain and 
pushing him down. I am of opinion that a 
new ti'ial ought not to be gi-anted because of 
any misdirection of the court to the jury in 
the case. A new trial is also asked in this 
case because of newly discovered evidence 
or testimony, which for the first time was at 
the command of the defendant. This refers 
to the co-defendants in the indictment, all 
of whom are acquitted; and it is contended 
that he is now entitled to a new trial for the 
purpose of availing himself of their testi- 
mony. No decision has been found sanc- 
tioning such an application, and the instan- 
ces in criminal proceeding for misdemean- 
ors and civil actions for trespass must be 
numerous where some in the same prosecu- 
tion are convicted and others acquitted. The 
want of authority in support of the motion 
is a forcible argument against the relief 
sought for, it imputing a general acceptation 
of the law to be otherwise partially con- 
nected with the consideration that a well es- 
tablished remedy is afforded when no evi- 
dence is produced against one defendant by 
discharging him from the indictment in or- 
der to his being a witness in the case. 
That was done in this case, a verdict hav- 
ing been taken in favor of Cotters, and he 
was afterwards sworn and examined as a 
witness for the other defendants. It is now 
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proposed to advance the doctrine another 
step, and hold that if on the ultimate hear- 
ing any others are acquitted, the convicted 
portion of the defendants are entitled to a 
new trial for the purpose of letting in then: 
testimony. This, it appears to me, will be 
legislating a new principle into the law of 
jury trials, and I cannot discern any princi- 
ple upon which it is founded. It does not 
assimilate itself to a case of newly discov- 
ered evidence, because the allegation is that 
these co-defendants were present at thd time 
with the prisoner, and he accordingly al- 
ways knew they might be witnesses in the 
matter. He has not discovered their pres- 
ence at the time, or any facts they could 
prove, since his trial, but was as well in- 
formed in those particulars then as he is 
now. This proceeding is not necessary to 
protect defendants against the abuse of hav- 
ing their witnesses included in the same in- 
dictment with themselves; for if a grand 
jury are misled by the accusing proofs and 
bring them within the indictment, that 
ought not to be charged criminally; the courts 
have the power on proper evidence to sever 
the trials, and then the protection of his tes- 
timony will be secured to any party de- 
siring it. I think this branch of the appli- 
cation is not sufficient to entitle the defend- 
ant to a new trial. Judgment against the 
motion. 
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In re LANDSBEBG. 

[11 Int. Rev. Rec. 142, 150.] 

District Court, E. D. Michigan. April 26, 1870. 

Cdstoms Laws — Limitation of Scits asd Pkos- 
EODTi OSS— Repeal of Acts. 

[1. The effect of the act of March 3, 1863 (12 
Stat. 741, § 14), is to subject all suits and prose- 
cutions for the recovery of penalties and forfei- 
tures arising under the customs laws, and all 
crimes arising under said laws, to a five-years lim- 
itation of action or prosecution.] 

[Cited in U. S. v. Maillard, Case No. 15,709.] 

[2. The act of August 30, 1842 (5 Stat. 565, 
§ 19), relating to smuggling, and the act of March 
3, 1823 (3 Stat. 782, § 2). relating to receiving, 
concealing, etc., smuggled goods, are repealed 
by Act July 18, 1866 (14 Stat. 188, § 42).] ^ 

rCited in U. S. v. Merriam, Case No. 15,759; 
TJ. S. V. Chong Sam, 47 Fed. 886.] 

On the 16th day of March, 1870 [Adolph] 
Landsberg was arrested and brought before 
Commissioner Wm. D. Wilkins, on a warrant 
charging him with having, in the spring, sum- 
mer and fall of 1864, and in the whiter of 
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1865, smuggled a quantity of whiskey, and 
also during tlie same time Mving received, 
concealed, etc., the same whiskey, knowing 
the same to have been smuggled. The case 
is now before the district judge, sitting in 
chambers, on the returns to writs of habeas 
corpus and ceiiuoi-ari. 

Alfred Russell, for petitioner. 
A. B. Maynard, U. S. Dist. Atty., for the 
United States. 

LONGYEAR, District Judge. The accused, 
in his petition upon which the writs were al- 
lowed, claims his discharge on two grounds: 
(1) That, more than five years having elapsed 
since the acts complained of were committed 
as alleged in the warrant, the prosecution is 
barred by the statutes of limitation. (2) That 
the acts of congi-ess under which he is charged 
have been repealed. 

The district attorney takes issue upon both 
these propositions, and as to the first con- 
tends that since the act of March 3, 1863 (12 
Stat. 741, § 14), there has been no limitation 
of suits and prosecutions for the punishment 
of crimes, or for the collection of penalties 
and forfeitures arising under the customs 
laws. In this case, the charge of smuggling 
is founded on the act of August 30, 1842 (5 
Stat. 565, § 19), and the charge of receiving, 
concealing, etc., on the act of March 3, 1823 
(3 Stat. 782, § 2). By the act of 1842, the 
offence is declared in the act to be a misde- 
meanor, and punishable by fine or imprison- 
ment, or both, in the discretion of the court. 
This is clearly a crime (as contradistinguished 
from mere penal offences or forfeitures), to 
be prosecuted and punished as such. By the 
act of 1823, the offence is not defined in terms, 
but, on conviction, the offender forfeits a sum 
double the amount or value of the goods, so 
received, concealed, etc. This is clearly a pe- 
cuniary forfeiture to be sued for and recover- 
ed as such. 

In order to arrive at an intelligent under- 
standing of the condition of legislation affect- 
ing the limitation of suits and prosecutions 
for crimes, penalties and forfeitures arising 
imder the customs laws at the time of the 
enactment of the repealing act of 1863, above 
referred to, and of the true effect and mean- 
ing bf that enactment, it is necessary to go 
back to the beginning, and trace the matter 
down to the date of that act. Previous to the 
act of March 2, 1799 (1 Stat. 696), there had 
been two customs acts passed, one in 1789 
and one in 1790, each containing a limita- 
tion of three years; but neither of those acts 
comes in question in this case. Section 89 of 
the act of 1799 makes provisions for the re- 
coveiy and enforcement of penalties and for- 
feitures accruing under the act, and at the 
close imposes a limitation of three years up- 
on all actions or prosecutions to be instituted 
for that purpose. This continued to be the 
limitation until the act of March 26, 1804 (2 
Stat. 290, § 3), by which it was enacted "that 
any person or persons guilty of any crime 
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arising under the revenue laws of the United 
States, or incurring any fine or forfeiture by 
breaches of the said laws may be prosecuted, 
tried and punished, provided the indicfanent 
or information be found, at any time within 
five years after committing the offence or in- 
curring the fine or forfeiture, any law or pro- 
vision to the contrary notwithstanding." This 
provision, relating as it does exclusively to 
the revenue laws, including, of course, tlie 
customs laws, supersedes and repeals the limi- 
tation imposed by the act of 1799. 

This five yeai-s' limitation prescribed by the 
act of 1804 remained the i-ule, without any 
new enactments affecting it, or casting any 
doubt upon it, until the act of 1823, under 
which one of the offenses in tins ease is char- 
ged to have been committed. That act (3 
Stat. 782, § 5) provides "that all penalties and 
forfeitures incurred by force on this act, shall 
be sued for, recovered, disti-ibuted, and ac- 
counted, for in the manner prescribed by an 
act entitled 'An act to regulate the collection 
of duties on imports and tonnage,' passed 
March 2, 1799." This provision re-enacted 
section 89 of the act of 1799, and is supposed 
to hare caiTied with it and revived the three 
years' limitation of the act of 1799, and to 
that extent to have repealed the five years' 
limitation of the act of 1804; that is probably 
the correct construction, but still there is some 
room for doubt. 

The act of February 28, 1839 (5 Stat 322, 
§ 4), provides "that no suit or prosecution 
shall be maintained, for any penalty or for- 
feiture, pecuniaiy or otherwise, accruing un- 
der the laws of the United States, unless the 
same suit or prosecution shall be commenced 
witliin five years from the time when the 
penalty or forfeiture accrued: provided, the 
person of the offender or the property liable 
for such penalty or forfeiture shall, within the 
same period, be found within the United 
States; so that the proper process may be m- 
stituted and served against such person or 
property therefor." It has been claimed for 
this act that it superseded and repealed by 
implication so much of the act of 1804, as re- 
lates to fines and forfeitures, and of course 
the limitation imposed by the act of 1799 as 
revived by the act of 1823 (see Conk. Prac. 
506, note 1). Here again there was mucn 
room for doubt. The limitation acts of 1799 
and 1804 related to particular subjects, viz. 
the one to customs only, and the other to all 
revenue laws, of course including customs, 
and it has been laid down with much force 
by a learned author, "that when the mind of 
the legislator has been turned to the details 
of a subject and he has acted upon it, a sub- 
sequent statute in genei-al terms, or treating 
the subject in a general manner, and not ex- 
pressly contradicting the original act, shall 
not be considered as intended to affect the 
more particular and positive previous pro- 
visions, xmless it is absolutely necessary to 
give the latter act such construction, in or- 
der that its words shall have any meaning 
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at all." See Sedg. St & Const. Law, 123. 
It is clear that tlie act of 1839 bad a large 
range of subjects upon -which to operate, 
outside the customs and other revenue laws; 
and that therefore, \mder the rule laid down 
by Mr. Sedgwick, it did not repeal the acts 
of 1793 and 180^ The provisions of the act 
6f 1839 were, however, broad enough to 
cover the cases provided for by the acts of 
1799 and 1804, so far as they related to suits 
and prosecutions for the recovery of pen- 
alties and forfeitures; and there would be 
no doubt that it would have done so if those 
acts had never existed, or had been express- 
ly repealed. This being the case, it certainly 
cast make no difference whether those acts 
had been repealed by an express provision 
inserted in the act of 1839, or by some sub- 
sequent act, provided always that the act 
of 1839 shall have been in force at the time 
of such subsequent repeal. It will not do to 
say that because the word "fine" is used in 
the act of 1804 and not in the act of 1839, 
that therefore the provisions of the latter 
are not broad enough to cover the cases pro- 
vided for by the former. It must be ob- 
served that in the act of 1804 the word 
"fine" is used as having been "incurred," 
as contradistinguished from "crimes," as 
such. It is also placed by the act in the 
same category with "forteiture," and the 
word "penalty" is not used at all. It is per- 
fectly clear, therefore, that the word "fine" 
is used in the act of 1804 in precisely the 
same sense as the word "penalty" in the 
act of 1839, and that, as used in those two 
acts, they mean precisely the same thing, 
viz.: A fixed pecuniary mulct incuiTed by 
the violation of some law. Numerous other 
instances can be adduced in which these 
words are used in the federal statutes in- 
terchangeably, and as entirely synonymous 
with each other. The word "fine" is not 
generally used in that sense, but here it 
clearly and undoubtedly is. 

It was in this complicated condition of the 
limitation laws in relation to suits and prose- 
cutions for recovery of penalties and for- 
feitures under the customs laws, giving rise 
to grave doubts and conflicting opinions as 
to the true construction of the act of 1839. 
growing out of the very existence of the 
acts of 1799 and 1804 upon the statute books, 
unrepealed by any express enactment, that 
the act of March 3, 1863 (12 Stat. 741, § 14), 
was passed, expressly repealing those acts 
so far as tbey "impose any limitation upon 
the commencement of any action or proceed- 
ing for the recovery of any fine, penalty or 
forfeiture incurred by reason of the viola- 
tions of any law of the United States re- 
lating to the importation or entry of goods, 
wares or merchandise." Here again the 
word "fine" is evidently used with direct 
reference to its use in the act of 1804, and 
of course in the same sense. 

Can there be any doubt then what was the 
object, intent and efitect of the repealing act 
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of 1863? The evil to be remedied was the 
existing complications and doubts. The re- 
sult sought was the removal of these com- 
plications and doubts; and to simplify and 
render harmonious the various enactments 
upon the subject then under consideration. 
If congress had intended a general repeal 
they would of course have said so in so 
many words. Therefore, the effect of the 
repealing act of 1863 is to subject all suits 
and prosecutions for the recovery of pen- 
alties and forfeitures arising under the cus- 
toms laws, pecuniary or otherwise, to the 
five years' limitation provided by the act of 
1839: and all prosecutions for crimes arising 
under said laws it leaves to the like limita- 
tion of five years provided by the act of 
1804, the only difCerence being that In the 
case of penalties and forfeitures the statute 
does not run as against persons and proper- 
ty concealed or beyond the reach of process 
(see Conk. Prae. 506, note 1), taking a simi- 
lar view as to the object and intent of the 
act of 1862, also U. S. v. Shorey [Case No. 
16,282]. 

In this view of the question it is unneces- 
sary to consider whether this prosecution is 
for punishment of a crime, or for the recov- 
ery of a penalty or forfeiture, or both (as is 
really the case), because in either case more 
than five years having elapsed since the of- 
fence was committed and the forfeiture ac- 
crued, the prosecution is barred in the one 
case by the act of 1804 and in the other by 
the act of 1839. Every offence against the 
customs laws, so far as judicial proceedings 
for their enforcement are concerned, belongs 
to some one of the following classes: (1> 
Crimes, punishable as such by fine and im- 
prisonment (2) Forfeitures, carried into 
effect by seizure, condemnation, and sale of 
specific property. (3) Pecuniary penalties, 
recoverable by action (see 1 Abb. U. S. Prae. 
569), all of which are clearly within the pro- 
visions of the one or the other of the acts 
last above named. 

It was contended by the learned district 
attorney that the act of 1839 has for its sole 
object the conferring of jurisdiction upon 
the state courts of suits and prosecutions, 
civil in form, for the recovery of penalties 
and forfeitures, and that the limitation pro- 
vided by said act consequentiy related to 
such civil suits alone and not to prosecu- 
tions criminal in form. A moment's glance 
at the two sections (3 and 4) taken together, 
will show that section 4, providing the lim- 
itation, has a much broader range than that 
contended for. Section 3 confers jurisdic- 
tion upon the state courts, concurrent with 
the federal courts, of suits for the recovery 
of "all pecuniary penalties and forfeitures 
accruing under the laws of the United 
States." Section 4 provides "that no suit 
or prosecution shall be maintained for any 
penalty or forfeiture, pecuniary or other- 
wise, accruing under the laws of the United 
States, unless the same suit or prosecution 



LANDSBERG (Case No. 8,041) 

shall be commenced •within five years from 
the time when the penalty or forfeiture ac- 
crued." No suit or prosecution can be 
brought or maintained under section 3 in a 
state court for the recovery of a forfeiture 
in rem; and yet all such suits or prose- 
cutions are clearly covered bj' section 4. 
While section 3, therefore, is limited in its 
scope and application, section 4 is general, 
and includes all cases in the class of sub- 
jects to which it relates. 

The conclusion above arrived at on the 
first point, would dispose of the case with- 
out the necessity of deciding the second, 
viz.: that the acts of congress under which 
the accused is charged have been repealed, 
but as that point is legitimately raised in 
the case, and as it presents a question of 
considerable importance, which may hereaft- 
er arise in other cases, I shall proceed to 
consider it. 

It is contended by the learned district at- 
torney that the act of July IS, 1S66 (14 Stat 
ISS, § 43, last clause), does not repeal the 
provisions of the acts of 1823 (3 Stat. 781, § 
2) and 1S42 (5 Stat. 565, § 19), under which 
the charges in this case are brought. I have 
come to the opposite conclusion, and must 
hold that those provisions are repealed by 
the act of 1866. Section 43, of the act of 1866, 
abov^e cited, after naming several acts spe- 
cifically, closes as follows: "And all other 
acts and paits of acts conflicting with, or sup- 
plied by, this act, be and the same are here- 
by repealed." The provisions of the acts of 
1823 and 1842 above cited, clearly conflict 
with and are supplied by section 4 of the act 
of 1866 (14 Stat. 179), and are therefore re- 
pealed by the above express provision, as well 
as by implication. SeeUon 44, of the act of 
1866 (14 Stat. 188), provides "that the provi- 
sions of this act shall not be deemed to af- 
fect any action or proceeding or indictment 
pending at the time this act shall take ef- 
fect, but the same shall be tried and dis- 
posed of, and judgment or decree executed, 
as if this act had not been passed." 

The repeal of the acts of 1823 and 1842 as 
qualified by section 44 above quoted, effect- 
ually wiped out and obliterated all crimes, 
penalties, and forfeitures which may have 
arisen or accrued under those acts before 
the repeal, and those offences must be con- 
sidered as if those acts had never existed, 
except as to actions, proceedings, prosecu- 
tions, and indictments pending at the time 
the repealing act took effect. See Sedg. St. 
& Const. Law, 129, 131, and cases cited. Feb- 
ruary 18, 1SG7, seven months after the act 
of 1866 had taken effect, congress passed a 
declaratory act (14 Stat. 394), providing 
"that the provisions of the act of 1866 shall 
be so construed as not to affect any right of 
suit or prosecution which may have accrued 
under any pi-ior acts of congress repealed 
or supplied by said act, previous to July 18, 
1866," and making further provision that all 
such suits or prosecutions shall be tried and 
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disposed of, and judgment or decree exe- 
cuted, as if the said act of 1866 had not been 
passed. It does not repeal the act of 1866, 
but leaves it in full force. 

This act is obnoxious to two fatal objec- 
tions: 

(1) It is an exercise of a power purely 
judicial in its character. Upon a question 
very much like the present in the U. S. su- 
preme court. Chief Justice Marshall clearly 
stated the rule as follows: "To declare what 
the law is, or has been, is a judicial power; 
to declare what the law shall be is legisla- 
tive." Ogden V. Blackledge, 2 Cranch [6 
U. S.] 272, 277. The previous act itself, is 
permitted to stand unaltered and unamend- 
ed. Congress assumes the power simply to 
expound and construe it; a power purely 
and undoubtedly judicial. What the law 
was before the explanatory act, it was per- 
mitted to be after, and is to-day. To de- 
clare its meaning and application belongs 
exclusively to the judicial ti-ibunals, and not 
to the legislature. It cannot be said that 
the act is prospective merely, and simply 
declares what the law shall be in the future, 
because by its express terms it relates ex- 
clusively to penalties and forfeitures previ- 
ously accrued, and under laws which no 
longer had any existence. There could not 
be any future cases arising under those 
laws, from the very nature of the case. It 
is true that, upon a question of real doubt 
as to the meaning of a particular statute 
(which, however, is not this case), a legis- 
lative construction, if deliberately given, is 
entitled to much weight, although even then 
it is not conclusive upon the judicial tri- 
tribunals. See Sedg. St. & Const. Law, 252, 
253; Cooley, Const. Lim. 94; Coutant v. 
People, 11 Wend. 511, 513. 

(2) The act of February IS, 1867, is in the 
nature of an ex post facto law. It relates 
to offences previously committed. It au- 
thorizes prosecutions and prescribes punish- 
ments for offences not punishable by rji^y 
law of the land, and which, in fact, had ni> 
existence at the time the act was passed. 
See authorities above cited; also 1 Bish. Cr. 
Law, 105; Roberts v. State, 2 Overt. 423, 
425; Cai-penter v. Pennsylvania, 17 How. [58 
U. S.l 456, 463. 

The act of February 18, 1867, is therefore 
in conflict, first, with article 3 of the consti- 
tution, investing the courts with all judicial 
power; and, second, with clause 3, § 9, art. 
1, prohibiting the passage of anj^ ex post 
facto law; and it is therefore inoperative 
and of no effect 
I arrive then at the following conclusions: 

(1) The prosecution in this case is ban-ed 
by the limitation acts of March 26, 1804, 
and February 28, 1839. More than five 
years having elapsed since the offences are 
charged to have been committed. 

(2) The right of the United States to prose- 
cute for the offences charged and the offen- 
ces themselves, ceased to exist on the pas- 
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sage of the act of July 18, 1866, repealing 
the acts of 1823 and 1S12, under which the 
offences charged were committed; there be- 
ing no saving clause in said repealing stat- 
ute, saving the right to prosecute for ofEeu- 
ces previously committed under the laws 
thereby repealed, 

(3) The said ofCences and the right to 
prosecute the same have not been revived 
and do not now exist. 

(4) As the result of these conclusions, the 
petitioner must be discharged from arrest, 
and the wan-ant and the proceedings before 
the commissioner must be quashed. 
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In re LANE.' 

[3 Ben. 98; 2 N. B. R. 309 (Quarto, 100); 1 Chi. 
Leg. News, 123.] i 

District Court, S. D. New York. Dec. 29, 1868. 

BA>'KRUPTor— Power of Register— Costs- 

A register in bankruptcy has power to make an 

order directing an assignee in bankruptcy to pay 

fees to officers of court out of moneys m nis Hands. 

[Cited in Re Carow, Case No. 2,426; Re Noyes, 

Id. 10,371; Re Brinkman, Id. 1,884; Re 

Stafford, Id. 13,274.] 

[In the matter of Joseph M. Lane, a bank- 
rupt.] 

[By I. T. Williams, Register: The under- 
signed, one of the registers of this court, 
hereby certifies to this honorable court that 
the solicitor for the above-named bank- 
rupt, Mr. "W. H. Waite, has appealed to 
me to make an order requiring the assignee 
to pay the sum of sixty-four dollars and 
thirty-six cents, for certain fees and dis- 
bursements incurred in said proceedings, 
and thereupon delivered to me the annex- 
ed bill of items, with his affidavit thereto 
annexed. The said assignee also appeared 
before me at the same time, and made no 
opposition to the application, having suffi- 
cient funds in his hands for that purpose. 
Having doubts as to my power to make 
such an order, I hereby certify the enquiry 
■whether a register has such power. In case 
the court should be of the opinion that he 
has, I will then enter upon an examination of 
the items, and determine the question. Re- 
spectfully submitted.] 2 

BLATCHFORD, District Judge. I think 
the register has such power. It is fairly 
embraced within the power given to the 
register, by section 4 of the act [of 1867 (14 
Stat 519)], "to make all computations of 
dividends and all orders of distribution," 
and "to audit and pass accounts of as- 
signees," and within the power given to 
him, by general order No. 5, to conduct pro- 
ceedings in relation to the following mat- 
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ters, when uncontested, namely, "taking 
evidence concerning expenses and charges 
against the bankrupt's estate, auditing and 
passing accounts of assignees' proceedings 
for the declaration and payment of divi- 
dends." The doings of the register therein 
are made, by general order No. 5, "subject 
to the control of the court;" but, when there 
is no issue of law or fact raised and con- 
tested by any party in regard to the ques- 
tion, the register has power to entertain it 
and make the order. The fees paid to the 
officers of court, set forth in the bill of 
items, are fees which are embraced in the 
first subdivision in section 28, and that sec- 
tion directs that the order for a dividend 
shall direct the payment of those fees first 
in full by the assignee. An order for the 
assignee to pay those fees is an order of 
distribution, within section 4. 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Chi. Leg. News, 
123, contains only a partial report] 

2 [From 2 N. B. R, 309 (Quarto, 100).] 



Case Ho. 8,043. 

In re LANE et al. 

Ex parte DREYFUS. 

[2 LoweU, 305; 1 13 N. B. R. 43: 1 N. T. Wkly. 
Dig. 296.] 

District Court D. Massachusetts. Jan., 1874. 

Bankroptot— Set-Off. 

1. One who holds the bare legal title to a note 
given by a debtor cannot set off agamst it, m 
bankruptcy, a debt which he owes the bankrupt 
for goods bought. 

2. Where A., holding such a note, proved it 
against the debtor's estate, after deducting tiie 
price of the goods— held, he had proved too little; 
and that his proof should be expunged without 
prejudice to his proving the note m full, as trustee 
for the equitable owner, or to a proof by such 
owner. 

[Cited in Re Saunders, Case No. 12;37l.] 

Charles and Jacob Dreyfus, composing the 
mercantile firm of Dreyfus & Co., proved a 
debt of 51,047.14, against the estate of the 
banki-upts [George H. Lane, Brett & Co.], at 
the first meeting of the creditors. After- 
wards the assignee of the estate applied to 
the register, in the mode pointed out by gen- 
eral order No. 34, to have the claim re-ex- 
amined and disaUowed. The issues and evi- 
dence were certified to the com-t The claim 
sought to be expunged was for the contents 
of the promissory note of the bankrupts for 
?1,519.58, and interest, less the amount of an 
account of about ?500 for goods bought of 
them by Dreyfus & Co. The assignees al- 
leged that the note really belonged to Weil 
& Co., its original holders, and had been 
transferred to Dreyfus & Co, after the fail- 
ure of the bankrupts, though before their 
petition was filed, in order to enable Dreyfus 
& Co. to get the full benefit of the set-off, sub- 
ject to an ultimate settlement between the 
parties after the amount of the dividends in 
the bankruptcy should be ascertained. 



1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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[The evidence consisted of the examina- 
tions of Charles Dreyfus and Martin J. Weil, 
who Tvere the parties to the sale and purchase 
of the note. They agreed that Dreyfus 
bought the note after it was due, and after 
the failure of the promissors, and before it 
was known, or there "O'ere any means for es- 
timating the amount they would pay; that the 
price of the note was one thousand dollars. 
Thej' differed entirely as to the mode and 
time of payment of the price, and Dreyfus 
changed his evidence several times upon 
these points.] 2 

M. Storey, for the proving creditors. 

We hold the legal title to the note, and 
could maintain an action upon it: Way v. 
Richardson, 3 Gi-ay, 412, and therefore may 
prove it in bankruptcy. That we bought the 
note after the known insolvency of the mak- 
ers is immaterial. In re City Bank [Case No. 
2,742]. 

R. M. Morse, Jr., for assignees, cited Smith 
V. Hill, 8 Gray, 572. 

LOWELL, District Judge. [The vexed 
question upon which able and learned judges 
have differed, whether a note or other debt 
bought after the insolvency of the debtor is 
known, though before bankruptcy, can be set 
off by the purchaser against a debt due by him 
to the bankrupt, does not demand our atten- 
tion in this case, and I shall not review the 
decisions, because I consider that the px-evari- 
cations of the holder of the note, in his sworn 
examination, and the other evidence which 
has been produced, warrant and require me 
to draw all reasonable inferences against his 
title. And this is hardly denied.] 2 

The evidence in this case is of a charac- 
ter to satisfy me that the bare legal title to 
the note was transferred to Dreyfus & Co. 
If the indorsement were made under any 
definite and complete arrangement by which 
the purchasers were to own the note abso- 
lutely for a consideration paid down, or even 
for a credit to Weil & Co., if the latter were 
their debtors, for precisely what they re- 
ceived in dividends, then the set-ofiC might be 
made, provided the purchase of the note was 
not at so late a period as to bring it within 
some prohibition of the statute. On this last 
question, that is to say, whether a purchase 
made after the known insolvency but before 
the technical bankruptcy of the debtor can 
be the subject of set-off, the authorities are 
divided; but I shall not consider it, for all 
that I can ascertain of the facts is that there 
was a legal ti-ansfer; and I feel bound to say 
the note was held by Dreyfus & Co., simply 
as trustees for Weil & Co. 

Under such circumstances a set-off is not 
allowed, either by the general statutes of 
Massachusetts applying to solvent persons, 
or by the bankrupt law. [Gen. St. Mass. c. 
130, § 11.] 2 The whole law of this matter 

2 [From 13 N. B. R. 43.] 



Is admirably stated in Forster v. Wilson, 12 
Mees. & W. 191, in which the earlier cases 
are discussed. And it has been repeatedly 
held in this country that when a trustee is 
party to an action or to a proof in bankrupt- 
cy in his representative character, the only 
debts which can be set off on either side are 
those of the persons for whom he is repre- 
sentative, and not his own personal debts. 

So here, if Weil & Co. are equitable ownei-s 
of this note, Dreyfus & Co., holding the le- 
gal title, cannot use in set-off, to diminish 
their claim as such trustee against the bank- 
rupts, a debt they themselves owe him for 
goods bought. To do this, they must have ac- 
quired the true as well as the nominal prop- 
erty in the note. 

The true objection, then, to the proof of 
this debt by Dreyfus & Co., is that they have 
proved too little; that, instead of proving the 
whole note as trustees for Weil & Co., they 
have only proved part of it, assuming to di- 
minish it by an inadmissible set-off. As, how- 
ever, the assignees appear to fear some em- 
barrassment in collecting the $.500 due them 
from Dreyfus & Co., if the proof stands in 
its present form, the order will be: 

Proof expunged, without prejudice to a new 
proof by Weil & Co. or by Dreyfus & Co. as 
trustees, for the full amount of the note [and 
intei*est].2 



Case Wo. 8,044. 

In re LANE et al. 

In re BOYNTON. 

[2 Lowell, 333; 1 10 N. B. R. 135.] 

District Court, D. Massachusetts. July, 1874. 

Baxkkuptcy — PAiiTXERsnip — Money Dkawn odt 

BY One P.\.ktxeii — Ckeditoks Entitled to 

Shake— Exchange of Notes with Bankuupt's 

FlKM. 

1. No proof can be made in bankruptcy between 
the joint and separate estates, in respect either 
of money drawn out, without fraud, by one part- 
ner, or of goods sold to him by the firm, though he 
was to sell them again. 

[Cited in Re McEwen, Case No. 8,783. Criti- 
cised in Re McLean, Id. 8,879. Cited in Re 
Hamilton, 1 Fed. 811; Re Lloyd. 22 Fed. 
91; Re Boston & Fairbaven Iron- Works, 29 
Fed. 784.] 

2. Where money was advanced by A. to B.. for 
capital in trade, with the understanding tliat B. 
should not be pressed for payment, but with no 
binding contract delaying or deferring payment, 
and no misrepresentation was made to B.'s cred- 
itors, A. was held entitled to share in the divi- 
dends of B.'s estate, under a compositicsn deed in 
the usual form. 

3. Where A,, holding several notes of B., ex- 
changed some of them for notes of like amount of 
a firm in which B. was a partner, — semble, this ar- 
rangement, if made in contemplation of bankrupt- 
cy, would be a fraud on the joint creditors; but, 
held, it could not be .set aside when the bank- 
ruptcy of the firm occurred more than four 
months afterwards. 



2 [From 13 N. B. R. 43.] 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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[In the matter of G. H. Lane, Brett & 
Co., and 0- H. Boynton, bankrupts.] 

LOWELL, District Judge. 1. The first 
question is, whether the joint creditors of 
the firm can have recourse to the separate 
estate of Lane for money drawn out by him 
while the firm was solvent, with the assent 
of his copartners. The general rule in bank- 
ruptcy is, that there can be no proof be- 
tween the joint and separate estates of 
partners, unless there is a surplus of the 
joint estate to be divided. This rule was 
adopted partly as being, upon the whole, 
the most equitable, on the supposition that 
the joint creditors had given credit to the 
joint estate, and the separate creditors to 
the separate estates, respectively; and part- 
ly, I apprehend, upon the consideration that 
there is no such thing as a debt between 
the partners, or between a partner and his 
firm, in respect to partnership matters, ex- 
cepting upon a winding up of all the af- 
fairs; and it was found to be very expen- 
sive and inconvenient to go into a general 
accounting in bankruptcy, and it was 
thought more expedient, as well as more 
just, to take the estates as the parties left 
them. Stoiy, Paitn, § 390; Lindl. Partn. p. 
994; Harmon v. Clark, 13 Gray, 114; 
Houseal's Appeal, 45 Pa. St 484. 

2. The next question is, whether the firm 
creditors can have recourse to the separate 
estate for goods sold to one Boutwell, who 
was only a clerk representing Lane, and 
well known to be so. To the general rule 
above stated there are held in England to be 
two exceptions, one of which, that of a 
fraudulent withdrawal of funds, is foreign 
to this case; the second is, when there have 
been wholly distinct trades carried on by 
the partners, or hy some of them, and the 
firms have dealt together. In one of the 
early cases, the same two persons carried on 
distinct trades at two different places, and 
the accounts were kept entirely distinct. 
One firm was conducted under the name of a 
clerk, who was not, as between the parties, 
a, partner. The two firms had dealt with 
each other precisely as they would have 
done with strangers, and one firm was in- 
,debted to the other. A joint commission 
having been issued against the two partners, 
and the derk, the lord chancellor, on peti- 
tion, ordered that the commissioners should 
ascertain and declare the balance due from 
the one estate to the other, and that such 
declaration should be considered a good and 
efEectual proof of the debt or balance, and 
that the assignees should transfer from the 
one estate to the other a ratable dividend in 
propoition with the other creditors: Ex 
parte Johns, 1 Cooke, Bankr. Law, 53S. The 
two estates were settled as if they had been 
wholly distinct, probably upon the ground, 
or substantially that, of apparent owner- 
ship; and it would seem that, so far as third 
persons were concerned, one firm had a part- 



ner who was not in the other, which would 
bring it within the category of two firms 
having one or more paiiners in comnxon, 
but not all, in which the right to prove is 
genei-ally admitted. See In re Buckhause, 
decided by me a few days since [Case No. 
2,086]. The English cases go beyond this, 
and pei'mit proof where there has been a 
dealing between the two firms in the way 
of trade, though one of the firms included all 
the partners in the other. Ex parte St. 
Barbe, 11 Ves. 413; Ex parte Hesham, 1 
Rose, 146. But they confine it strictly to a 
dealing between trade and trade; and, if it 
amounts merely to an advance of money by 
a firm to one or more of its partners, or by 
partners to the firm, will not consider it a 
debt, even though the creditor-partner car- 
ries on the distinct trade of a banker. Ex 
parte Sillitoe, 1 Glyn & J. 374; Ex parte 
Williams, 3 Mont. D. & D. 433. The su- 
preme court of .Jlassachnsetts refused to ad- 
mit the exception, and rejected the proof 
offered by the joint against the separate es- 
tate, even when there was a distinct trade. 
Somerset Potters' Works v. Minot, 10 Cush. 
592. It seems to me that the Massachu- 
setts doctrine is the better one. In the case 
of In re Buckhauso, above mentioned, 1 ad- 
mitted the proof, because the firms were 
really different; so that a debt was actually 
created from one to the other which could 
be recovered in a court of equity, without 
winding up either firm; but the sale of 
goods by the firm in this case to one of the 
partners, appears to be nothing more than 
an advance to him, as partner, which might, 
and must be, brought into the general ac- 
count. If so, it has not the characteristics 
of a debt in bankruptcy, unless we repeal the 
general rule, and wind up all the estates, as 
upon an ordinary dissolution of copartner- 
ship, which has not been asked for in this 
case. The nice distinctions taken in Eng- 
land have led to uncertainty, and the simple 
rule, not to go into the accounts between 
partners, seems to have been broken without 
sufficient necessity. The mere difference be- 
tween a credit for money and one for goods 
is not, in my judgment, substantial enough 
to support an exception. 

3. The third question submitted to me by the 
written agreement of the pai-ties is, whether 
the separate estate of G, H. Lane can share 
in the dividend which is to be made under 
the trast deed, by which the affairs of J. H. 
Hobart are wound up. The deed was made 
for the benefit of all the creditors of Hobart, 
to save the expense of proceedings in bank- 
ruptcy. The objection taken by Hobart's 
creditors is, that the money advanced by 
Lane was capital, and was to be paid only 
out of the profits of the business. Lane was 
not a partner, nor held out as such; nor was 
any creditor informed, so far as the evidence 
discloses, that any such arrangement as is 
said to have been made, was made. There 
is no evidence, therefore, of any thing which 
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sliould estop Lane, or Jiis assignees, from 
sharing tlie diyidend. The only question is, 
whether there was a binding contract be- 
tween the parties that Lane should be paid 
only out of the profits of the business, so 
that if he himself, remaining solvent, had 
sued Hobart, it would have been a good plea, 
in law and fact, that the defendant had not 
yet realized the money from the profits of 
his business. I do not find such a case to be 
made out. Hobart had been a salesman for 
Lane, and, partly from friendship and part- 
ly from the hope of having a good customer. 
Lane advanced him the money for his stock, 
with an understanding, probably, that he 
should not be pressed for repaj'ment. It 
would have been useless to set up the busi- 
ness if the capital was to be taken away 
immediately, and no doubt Hobart expected 
to have the use of the money for an indefi^ 
nite period; but, when all the parties failed, 
and the business came to an end, Lane ap- 
pears to be fah'ly one of his creditors in re- 
spect to the capital. There are, as I have 
said, no equities in the case. 

4. The fourth case is that of the notes 
held by Mrs. Luther against the firm of O. 
H. Bo3'nton & Co., a firm consisting of Boyn- 
ton and George H. Lane. Mrs. Luther had 
several notes of Lane, part of which were to 
be paid about the time of the great fire, 
wliich destroyed a large amount of the prop- 
erty of the firm of G. H. Lane, Brett, & Co. 
After the fire the firm was insolvent, and 
made an offer of compromise to the joint 
creditors, which they were disposed to ac- 
cept. After this Mrs. Luther exchanged a 
part of the notes, at Lane's request, for 
notes of C. H. Boynton & Co., more than 
four months and less than six months be- 
fore the bankruptcy of the latter fii-m. It is 
insisted that both Lane and C. H. Boynton 
& Co, were insolvent M'hen these notes were 
given, and that the intent was to withdraw 
funds from the assignees of the firm. The 
insolvency of Boynton & Co. is denied [by 
Mrs. Luther, and I do not decide the fact for 
reasons which will presently appearj.2 The 
notes were given with the assent of Boj'u- 
ton, and were no fraud on him; but they 
Avould have the effect, when paid, of with- 
drawing a part of the amount which stood 
to the credit of Lane in the books of that 
firm, which was considerable. It was under- 
stood, I think, by the partners, as being such 
a withdrawal. Such an arrangement, if 
bankruptcy follows, would have the effect to 
diminish the aggregate of debts to be proved 
against the separate estate of Lane, and in- 
crease that against the joint estate of C. H. 
Boynton & Co., and thus to operate a fraud 
or injustice upon the joint creditors. Where 
a separate creditor had obtained a joint in- 
dorsement of his notes, after the partners 
were actually insolvent, and within six 
months of their legal insolvency, he was not 

2 [From 10 N. B. R. 135.] 



permitted to prove against the joint estate 
under the Massachusetts statute. Phillips 
V. Ames, 5 Allen, 183. In three cases I have 
held that an arrangement by which property 
was changed from joint to several, after in- 
solvency, and within four months of bank- 
ruptcy, was voidable. [In re Waite [Case 
No. 17,0-i4J; In re Federhen [Id. 4,713a]; In 
re Johnson [Id. 7,369].] ^ 

This case differs from any I have decided, 
because here was no change, conveyance, or 
disposition of property or assets of any kiud, 
to bring it within the words of section 35 
of the statute [of 1867 (14 Stat. 534)]. It is 
an arrangement of the debts by which, in 
ease of bankruptcy, an advantage may be 
obtained by a separate creditor to the injui-y 
of the joint creditors. As it happens in this 
case that the separate baulvruptcy was begun 
within four months, and the joint bank- 
ruptcy after four months and within six 
months of the transaction, a very important 
question aiises in respect to the limitations 
of section 35. No doubt the effect of the 
exchange is to prefer a separate creditor; 
and, if there were a surplus of the joint 
estate. Lane's separate creditors w^ould have 
their share, and thus it might happen that 
not only was the separate creditor preferred, 
but the separate estate diminished. But I 
understand the facts to be otherwise in this 
case, and I cannot hold that the separate 
creditors are to be permitted to complain, 
nor do they complain, of an act which has 
not only been of no damage, but an actual 
advantage, to them. 

In this case, the loss is suffered by the 
joint creditors, whose dividend will be di- 
minished if this debt shares with theirs; 
and, if this is a voidable act, as was held in 
the case cited from 5 Allen, 1S3, is it one 
tliat is cured by the lapse of four months? 
In my opinion, it is. The constnictive fraud 
is more lilie a preference than any thing 
else. No doubt the second clause of sect. 35 
is broad enough to include preferences; but 
as they are specially mentioned in the first 
clause, and with a different limitation, we 
must construe the second so as to omit 
them. Now, if the partners, instead of giv- 
ing their note, had paid the money, it seems 
to me the true description of the act would 
be, that it was a preference, if not as to the 
separate creditoi-s, then as to the joint cred- 
itors. It was taking part of their money 
to pay one debt in full. Mrs. Luther was not 
a creditor of the firm; but a payment to her 
would not be a mere gift. I think she, being 
a separate creditor, has enough of the char- 
acter of a creditor to be prefeiTed by the 
firm, and that the payment to her might be 
avoided as a preference; and it is rather of 
that character than a general fraud on the 
assignee. See Heilbut v. Nevill, L. E. 4 C. 
P. 354, L. R. 5 C. P. 478. 

The directions, then, will be:— (1) Proof 

2 [From 10 N. B. E. 135.] 
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between the joint and separate estates of G, 
H. Lane, Brett & Co. is rejected, in respect 
to both charges, i. e., of money drawn out 
and of goods sold. (2) The assignees of G. 
H. Lane are entitled to share in the assets 
of J. H. Hobart (3) The Luther notes may- 
be proved against the joint estate of O. H. 
Boynton & Co. 



Case "KTo. 8,045. 

LANE V. The A. DENIKE. 
[3 Cliff. 117.] 1 

Circuit Court, D. Massachusetts. May Term, 
1868. 
Collision — Inevitable Accident — Watching 
Appiioaching Vessel — Right to Codbsb — Neg- 
ligence — Division op Damages. 

1. A schooner in the evening, close hauled, on 
the port tack, was heading north by west, with the 
wind west-northwest. A brig on the starboard 
tack, with the wind at least two points free, was 
heading south by west half west. Both vessels 
were in a sea-worthy condition in all respects, and 
had snflicient hghts, and both vessels had look- 
outs. The speed of the schooner was five or six 
knots, and that of the brig four or four and one 
half. "When the vessels were at least one hundred 
and fifty yards apart, the brig ported her helm. 
Inevitable accident was not set up, and it was 
held not to be a case coming within the eleventh 
sailing rule. 

2. The pilot on the schooner was notified by the 
lookout that there was a light ahead, upon which 
he went forward and looked at it for several min- 
utes, and then went aft. It was not pretended 
that the approaching vessel would have passed 
to leeward by more than her length. Hdd, that 
he was negligent in not continuing to watdi the 
approaching vessel. 

3. It is not an excuse for the pilot of the 
schooner that he had a right to keep his course, 
under the rules of navigation. 

4. Nothing in the rules of navigation can ex- 
onerate from the consequences of neglect of pre- 
cautions such as are required by the ordinary prac- 
tice of seamen, or the special circumstances of a 
case. 

5. A party who negligently casts himself upon 
an obstruction is not entitled to damages, and the 
party who inflicts an injury cannot be allowed to 
defend himself upon the ground that the injured 
party committed the first error, if the person so 
committing the act causing the damage had rea- 
sonable notice of the error of the other, and means 
and adequate opportunity to have avoided the 
disaster. 

6. The lookout on the schooner in this case had 
informed the pilot of the light ahead, saw the brig 
both before and when her helm was ported, and 
she attempted to cross the schooner's course. In- 
stead of going aft, the pilot should have observed 
the necessity for precaution, and also watched the 
approaching vessel longer, in order to have ob- 
tained the same knowledge as the lookout. He 
could then have ported the schooner's helm in sea- 
son to have avoided the collision. 

7. Vigilance is required from those having the 
conduct of both vessels, when the circumstances 
of their approach require caution. 

8. In this case it was held that there was negli- 
gence on both sides, and that the damages should 
be divided, 

[Cited in The Hercules, 20 Fed. 206; The 
Nereus, 23 Fed. 458.] 

1 [Reported oy William Henry Clifford, Esq., 
and here reprinted by permission.] 
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[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

The cause of action was a collision on the 
high seas, and the defence was, that the 
disaster was occasioned by the mismanage- 
ment and negligence of those in charge of 
the libellant's vessel. The respondent filed 
a cross-libel. Most of the material allega- 
tions in the libel were denied in the answer, 
and the testimony in respect to the circum- 
stances attending the collision was very con- 
flicting. Libellant's vessel, the brig Clara F. 
Webster, was bound on a voyage from Rock- 
land, in the state of Maine, to Philadelphia, 
in the state of Pennsylvania, with a full 
cargo of granite. The voyage of the re- 
spondent's vessel, the schooner A. Denike, 
was from Baltimore to Boston, and she was 
laden with a cargo of coal. Pui-suing their 
respective voyages, the vessels came into 
collision, on the 18th of August, 1866, off 
Nausett Light, Cape Cod, about half past 
three o'clock in the morning, and the brig^ 
with her cargo on board was sunk, and botli 
vessel and cargo were lost. Injury was also- 
received by the schooner, but the master, at 
the time he gave his deposition, was not 
able to estimate the cost of repairs. In the 
district court, a decree was entered for the 
libellant [Hiram V. Lane], in the sum of 
$12,000 damages and costs of suit, and the 
claimant [John E. Jones] appealed to this 
court. 

F. C. Loring and S. Snow, for libellant- 

John C. Dodge, for claimant. 

CLIFFORD, Circuit Justice. The theory 
of the libellant is that the two vessels were 
approaching each other from opposite direc- 
tions, and that the collision was occasioned: 
by the failure of the schooner to observe 
the eleventh sailing rule prescribed by con- 
gress, which provides that if two sailiusj- 
ships are meeting end on, or nearly end on,, 
so as to involve risk of collision, the helms 
of both shall be put to port so that each may- 
pass on the port side of the other. 13 Stat. 
60. The views of the respondent are widelj'- 
different, as he insists that the eleventh 
sailing rule has no application to the case 
whatever. On the contrary, he contends 
that the disaster was occasioned solely by 
the unskilful and improper management of 
those in charge of the brig in porting her- 
helm when there was no risk of collision,^ 
and when if both vessels had kept their- 
course they would have passed each other- 
without coming in contact and in perfect 
safety. He denies that the eleventh sailing 
rule has any application to the ease, for two 
reasons, which if correct in point of fact 
would show that the libellant is not entitled 
to recover the amount allowed in the decree 
of the district court: first, because the two- 
vessels were crossing within the meaning or 
the twelfth sailing rule, instead of meeting- 
end on, or nearly end on, as is supposed by 



I.ANE (Case No. 8,045) 



[14 Fed. Cas. page 1074] 



the libellant; second, because the schooner, 
when she was first seen by those in charge 
of the brig, was so far to the windwai'd of 
the brig, that if neither had changed their 
course the latter would hare passed to the 
leeward of the schooner without risk of col- 
lision. The exceptional clause in the twelfth 
rule provides in effect that when two sail- 
ing ships are crossing so as to involve risk 
■of collision, and they have the wind on dif- 
:ferent sides, if the ship with the wind on 
^he port side is close hauled and the other 
ship is free, then the latter shall keep out of 
the way. The argument for the respondent 
is that the case is controlled by that clause 
- of the twelfth rule which is controverted by 
the libellant, chiefly, on two grounds: first, 
he insists that the two vessels were meet- 
ing nearly end on, and not crossing, as the 
■case must be to fall within that rule; and, 
;second, he denies that the brig had the 
"Wind free, as assumed by the respondent 
Disputed matters of fact, therefore, are in- 
volved in every issue between the parties, 
which depend in a great measure upon the 
conflicting statements of witnesses. Abso- 
lute certainty being unattainable in such a 
case, the statement of conclusions is all that 
is of any importance to the parties. Ana- 
lyzed with care, the testimony, in the view 
of the court, proves that the following were 
the material circumstances which attended 
the collision, in addition to those already 
given in the preliminaiy statement of the 
case: the undoubted fact is that it was 
good weather and not very dark, as the wit- 
nesses on both sides agree that it was star- 
light. Libellant testifies that the wind was 
west by north, but the better opinion is that 
it was west-northwest, as it appears that 
the schooner was heading north by west, 
and it is fully proved that she was close 
hauled, and that she would lay within five 
points of the wind. Statement of the libel- 
lant is that the brig was heading south by 
west half west, so that if the wind was 
west-northwest, she was off eight and a half 
points. Full proof is exhibited that the 
brig was in good condition, well manned, 
and that she had good lights. The sea- 
worthy condition of the schooner is also con- 
ceded, and it is not disputed that she was 
well manned, but it is strenuously contend- 
ed that she had no lights burning at the 
time of the collision. Regarding the point 
as one of importance, it has been carefully 
examined, and it appears to the court that 
the schooner had suitable lights, which 
might have been seen by those in charge of 
the other vessel. Both vessels had look- 
outs, and the lookout of the schooner testi- 
fies that he saw the lights of the brig when 
they were a mile and a half distant, and 
seven minutes before the vessels came to- 
gether. His statement also is, that when 
he first saw the light he reported it to the 
pilot, and they both state that they saw the 
light two points over the lee bow of the 



schooner. Other witnesses confirm that 
statement, and it appears to be correct. The 
testimony of the master of the brig also is, 
that he first saw the light of the schooner 
one point over the lee bow of his vessel, but 
in that particular, in the view of the court, 
he was mistaken, as the better opinion is 
that the brig, before she ported her helm 
and luffed up into the wind, was somewhat 
to the leeward of the schooner. Speed of 
the schooner was five or six knots, and that 
of the brig was four or four and a half, and 
they were both sailing in a smooth sea, with 
a steady breeze. Inevitable accident is not 
pretended, and it Is clear to the court that 
it is a case of unmistakable fault, for which 
one or both parties are clearly responsible. 
The sailing qualities of the brig are left in 
some doubt by the testimony, but she was 
upon the starboard tack, and in the opinion 
of the court had at least two points free. 
On the other hand, it is fully proved that 
the schooner was upon the port tack, and 
that she was as close to the wind as she 
would lay; considered in the light of this 
statement, it is quite clear that the case does 
not fall within the eleventh sailing rule, as 
contended by the libellant. Even supposing 
there would have been actual danger of col- 
lision if both vessels had kept their course, 
which is not admitted, it is certain that 
they were not meeting end on, or nearly end 
on, within any reasonable construction 
which can be given to the language of the 
eleventh sailing rule. The Constitution, 2 
Moore, P. 0. (N. S.) 453; Same Case, 10 Law 
T. (N. S.) 894; The Fingal, 13 Law T. (N. 
S.) 611; The Concordia, 1 L. K. Adm. & Ecc. 
93; Same Case, 12 Jur. (N. S.) 771; The 
Braga, 14 Law T. (N. S.) 258; The Lady 
Normanby, 14 Law T. (N. S.) 895. Grant- 
ing that the two vessels were not meeting 
nearly end on, as contended by the libellant, 
then it follows that the brig was in fault, 
as it was her duty to keep out of the way 
if there was danger of collision, and if not, 
she had no right to attempt to cross the 
bows of the schooner at the risk of collision. 
When one of two ships is required to keep 
out of the way, the other is required as a 
correlative duty to keep her course, subject 
to certain reasonable and necessary quali- 
fications. Special circumstances may exist 
in a particular ease rendering a departure 
from the rule necessary in order to avoid 
immediate danger, and the act of congress, 
among other things, expressly provides that 
nothing In these rules shall exonerate any 
ship * * * from the consequences * * * 
of the neglect of any precaution which may 
be required by the ordinary practice of sea- 
men or by the special circumstances of the 
ease. 13 Stat. 61; New York & L. U. S. M. 
S. S. Co. V. Rumball, 21 How. [62 U. S.] 377. 
Respondent's own testimony shows beyond 
controversy that the pilot, when notified by 
the lookout that there was a light ahead, 
went forward and looked at it for several 
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minutes, and then went aft, saying the ap- 
proaching vessel was going all nght. Be- 
yond question he ought to have observed 
that there was a necessity for precaution, as 
the lookout does not pretend that the brig 
would have pas,sed to the leeward more than 
her length if she had kept her course. The 
distance of the vessels apart when the brig 
ported her helm was at least one hundred 
and fifty yards, and it is not doubted thaj 
if the pilot had continued to watch her 
course as he should have done, the colli- 
sion would have been prevented. Instead 
of doing so, however, he turned round and 
walked aft, virtually leaving the matter In 
charge of the lookout. He gave the order 
"hard up," but it was too late to prevent the 
disaster. The excuse offered for the pilot 
is, that he had a right to keep his course; 
but rules of navigation were framed and 
<lesigned to ^ave life and property, and not 
for the purpose of promoting collisions. 
Such were the views of the supreme court 
long prior to the enactment of the steering 
iind sailing rules, which expressly provide 
that nothing therein contained shall espn- 
erate any ship from the consequences of the 
neglect of any precaution required by the 
ordinary practice of seamen, or by the spe- 
cial circumstances of the case. Commoji 
justice forbids that a party who voluntaj^y 
casts himself upon an obstniction shall be 
entitled to damages, and it is equally plain 
that a party inflicting an injury upon an- 
other ought not to be permitted to defend 
himself successfully agaiijst the act, -because 
the injured party committed the first error, 
if he had seasonable notice of the error ,and 
iimple means and reasojiable opportunity to 
^void inflicting any such injury. Experi- 
onced as the pilot was, he ought to have 
prevented the collision by porting the helm 
of the schooner. Her lookout saw the bri^ 
before the error was committed, and was 
looking directly at her when she ported her 
helm and attempted to cross the line of the 
schooner's course, and if the pilot had 
watched her course for a moment longCiT he 
would have had the same seasonable knowl- 
■edge as was required by the lookout Vigi- 
lance is required of those in charge of both 
vessels, and where there is negligence on 
both sides, both must share the conse- 
■quenees. The best judgment I can form in 
this ease is, that there was fault on both 
sides, and the damages must be divided. 
No estimate was made of the cost of repair- 
ing the schooner, as that was not necessary 
in the view taken of the case by the court 
Unless the parties agree to the amount of 
the damages, it will be necessary to send 
the case to a commissioner. Decree revers- 
ed, and let a decree be entered that both 
parties were in fault, and that the damages 
and costs be divided. 
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LANE V. The BEDFORD. 
138 Hunt, Mer. Mag. 711.] 
Disti'ict CovLvt, ^. D. New York. 1837.1 
Coiii/isios — ^FoG— Loo^j'ioN OP Vessel Kxottn, 
[Where a steam ferryboat has seen and repeat- 
edly passed in the night a schooner anchored near 
her track, she .cannot excuse a cplUsion in the 
morning because of a fog so thick that other ves- 
sels could not be s.een from her deck.] 

[This was a JUbel in rem by Robert L. Lane 
and others against the steamboat Bedford for 
collision.] 

This was a libel filed by the owjiers of the 
schooner Mary D. Lane to recover damages 
occasioned to her by a collision with the 
steamboat which occurred near the Wall 
street ferry, upon which the ^steamboat was 
running, on the morning of December 17, 
1853. The schooner had hauled out into the 
stream liie day before and anchored, as the 
libelants claimed, below the feriy, ajtjd next 
morning, during a heavy fog, she was run' 
into iiy the steamboat coming from the Brook- 
lyn side. The claimants allege that she was 
anchored in the track of the feriyboats. 

Before BBTTS, District Judge. 

HELD BY TH^J COURT. That the posi- 
tion of the schooner cannot be made the turn- 
ing point in the case, because the extreme 
darkness at the .time of the collision prevented 
the witnesses from fixing it with any certain- 
ty. That the ferryboat cannot justify going 
out into the river under a free head of steam 
in such a darkness that another vessel could 
not be seen from her deck. She had no right 
to enter upon a tiup in such a helpless state 
from the condition of the atmosphere, more 
than if she had been unnavigable from the loss 
of her helm or motive power. The libelant's 
vessel had been seen and safely passed re- 
peatedly during the same night, and only a 
few minutes previous, although the fog was 
thick, and as the impediment and embar- 
rassment of the ferryboat was not cast upon 
her by anything unexpectedly cast upon her 
passage, but was palpably before her when 
she started, the court is bound that she took 
the risk upon herself of making the passage 
safely in respect to the schooner. 

Deci*ee for libelants, with a reference to 
compute the damages. 

[This case was taken upon appeal to the circuit 
court, which held both vessels in fault, and 
divided the damages. The Bedford, Case No. 
1,216.] 

I [Modified in Case No. 1,216.] 
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Case No. 8,047. 

LANE et al. t. BELTZHOOVBR. 

[Taney, 110.] i 

Circuit Court, D. Maryland. Nov. Term, 1840. 

Process op Cocrt — Fieri Facias after Death 
OF One Plaintiff— Amendment. 

A fieri facias issued in the names of two plain- 
tiffs, after one of them is dead, is irregular and 
defective; but such defect may be amended, un- 
der the authority given by the 32d section of the 
act of 17S9, c. 20 [1 Stat 91], if the matter be 
regularly brought before the court. 

[This was a suit by Thomas C. Lane and 
Elliott T. Lane against George Beltzhoover.] 

TANEY, Circuit Justice. In this case, the 
plaintiffs obtained a judgment against the 
defendant, in 1829, which was regularly kept 
alive by proper process until July 13th, 1838, 
when the fieri facias Issued which has given 
rise to this controversy. Ceiiain property was 
seized by the marshal, under this writ, and 
sold 24th September, 1838; and at the No- 
vember term following, and before the money 
was paid over by the marshal, the defendant 
moved to set aside the fieri facias, upon two 
grounds: 1. Because more than a year and 
a day had elapsed from the rendition of the 
judgment. 2. Because one of the plaintiffs 
was dead when the fieri facias was issued, 
and no suggestion thereof had been made upon 
the record. 

Tlae first objection I understand to be aban- 
doned. It appears that process has been regu- 
larly issued, by which the judgment has been 
kept alive. The controversy is on the second 
ground above stated. The point of this ob- 
jection, as stated in the motion, is that the 
death was not suggested on the record; the 
substantial meaning of this objection, how- 
ever, I suppose to be, that the execution is- 
sued in the names of both plaintiffs, when one 
was dead; because, if no process had been is- 
sued on the judgment, it would be quite im- 
material whetlier the death was suggested 
or not. 

It is in this point of view, that the question 
has been argued in the notes filed in the case. 
It is admitted, that one of the plaintiffs died 
after judgment and before the fieri facias in 
question issued; and from the cases refeiTed 
to by the coimsel for the plaintiff, in support 
of the fieri facias, I understand him to insist: 
1st That the execution is good, and that both 
of the plaintiffs ought to have been included 
in it: 2d. That, if irregular, it may be 
amended. 

In order to maintain the first proposition, 
Bing. Ex'ns, 136, 161 (Law Lib. 58, 68), and 
2 Tidd, Prac. 1004, 1029, have been relied 
upon. But these passages, although stated 
in very general terms, must have been in- 
tended to be applied to those executions only, 
which issue before the succeeding term, and 
which, therefore, bear teste of the 'fii'st day 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



of the term in which the judgment was ren- 
dered, and before the death of the pai-ty; if 
the rule was intended to be stated more broad- 
ly than this, it cannot be supported upon prin- 
ciple, or by authority. In this case, from the 
practice originally adopted in this court, the 
fieri facias bears teste on the first day of the 
preceding term of the supreme court, that 
is, on the second Monday in Januai-y, 1838. 
The precise time of the death of Thomas C 
Lane is not stated, but I collect from the 
manner in which the case is argued in the 
notes, that he died before the term above 
mentioned; if that be the case, the fieri facias 
is certainly irregular, and could not be sup- 
ported in its present form. 

As to the second point to which authorities 
have been cited, it is proper to say, that no 
motion to amend has been made; the only 
motion before the court is to set aside the 
execution. But the authorities upon the right 
to amend having been referred to, I presume, 
that the counsel for the plaintiffs supposed 
that point before the court, and the court will, 
therefore, by leaving the case open until Mon- 
day next, give the party an opportunity of 
presenting his motion in regular form. In the 
mean time, as the point has been argued, and 
as the court has no doubt upon the question, 
it seems better for both parties, to express at 
once the opinion already made up, rather 
than delay it until a final motion to amend 
is made. 

The plaintiff, according to the English cases, 
would be entitled to amend, by suggesting 
the death of Thomas C. Lane on the record, 
and striking out his name from the fieri facias, 
so as to make it issue in the name of Elliott 
T. Lane, as the surviving plaintiff. 5 Tenn 
R 577; 2 Term R. 737; 6 Term R. 450. 
But if the English doctrine upon this sub- 
ject were more questionable, I consider the au- 
thority to amend such an error as this, to bo 
clearly given by the act of 1789 (chapter 20, 
§ 32), which provides that the courts of the 
United States "may, at any time, pennit 
either of the parties to amend any defect in 
the process or pleadings, upon such conditions 
as the said couits respectively shall, in their 
discretion, and by their rules, prescribe." 

In this case, there is undoubtedly a defect 
in the process of fieri facias, because it is- 
sued in the names of both plaintiffs, long after 
one was dead; but that defect may be amend- 
ed, under the authority given by the above 
mentioned law, if the matter be regularly 
brought befoi-e the court. 



Case l^o, 8,048. 

LANE V. The BUCK. 

[9 Betts, D. O. MS. 47.] 

District Court, S. D. New York. May 7. 1847. 

Witness — Co-Claimant — Liability Paid for 

PoRPOSE OF Becoming Witness— Discharge 

BT Court of Claimant. 
[1. A person, while remaining a party claim- 
ant upon the proceedings in court, cannot, by an 
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arrangement with his co-claimants, discharge him- 
self from liability to the libelant, so as to become 
a competent witness for them.] 

[2. The court can, against the consent of the 
libelant, discharge a claimant from the acbon, 
and render hira admissible as a witness, where he 
has parted with all his interest, holds security 
from his co-claimants against liability for costs, 
and new stipulators are substituted.] 

[This was a libel in rem by Valentine Lane 
against the brig HeniT Buck. 
[On exceptions to commissioner's report.] 

BETTS, District Judge. The point dis- 
cussed under exception to the commissioner's 
report is the competency of Woodside as a 
■witness. He was master of the brig and part 
owner, and appeared to the libel and filed 
his answer in this suit. He stands also upon 
the stipulation entered into by the parties. 
This stipulation was discharged by an ex 
parte order of the court on the substitution 
of another person as stipulator, and his co- 
claimants introduced him as a witness be- 
fore the commissioner in support of their 
case. It is represented that he had previously 
conveyed to them all Ms interest in the vessel, 
and that they had released him from all 
liability to contribute in the costs that may 
be decreed against them, and had further 
indemnified him against all costs to be ad- 
judged against him in the suit. There can be 
no question that those steps were inadequate 
to qualify him as a witness whilst remain- 
ing a party upon the proceedings in court. 
He could not, by any act of his own or ar- 
rangement with his co-claimants, discharge 
himself from his liabilities in the action to the 
libelant, so as to be rendered a competent 
witness for them. And a liability for the 
costs of suit, certain or contingent, disquali- 
fies him. pDe Wolf v. Johnson] 10 Wheat. [23 
U. S.] 367; 6 Paige, 565; 1 Greenl. Ev. § 329; 
1 Phil. Ev. 69, note 122. It was indispensable 
that an order of court should be obtained per- 
mitting his examination, before his co-claim- 
aats could call the party as a witness. [De 
Wolf V. Johnson] 10 Wheat [23 TJ. S.] 384; 
1 HofE. Ch. Prac. 485. 

The question however, has been now raised 
and discussed whether the couit can, against 
the consent of the libelant, discharge a claim- 
ant from the action and render him admis- 
sible as a witness. Chancellor Kent consider- 
ed the point doubtful upon authority and ad- 
mitted a party under such circumstances, 
rather upon a balance of the authorities, than 
on any well settled rule in favor of it 6 
Johns.' Ch. 212. But on review of the case 
in the court of en'ors, the judge of the su- 
preme court, thought upon the authorities, 
parties under such circumstances ought to be 
examined, subject only to the proper appli- 
cation of the facts to their credibility. 2 Cow. 
ISC, 189. This practice is now familiar to 
courts of equity. 1 Barb. Ch. Prac. 256; 1 

Hofe. Ch. Prac. 485; [De Wolf v. Johnson] 10 
Wheat [23 U. S.] 384. If the substitution of 
new stipulators in invitum as to the libelant 
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does not release the witness from liability to 
costs to him, still, even at law, in this state, 
the counter security he holds against such 
liability renders him a competent witness (IS 
Wend. 18; 14 Wend. 593) when not a paity 
to the record. The testim^ony of Woodside as 
co-claimant must accordingly be excluded 
and the exception in this behalf be allowed, 
but on a proper case made, and on motion, his 
name may be stricken from the pleadings, 
and the other claimants be allowed to ex- 
amine him. This decision in no way trenches 
upon, but is" intended to be in subordination 
to, the rule that a party to the record is in- 
competent for that cause to be examined as 
a witness by either party— [Stein v. Bowman] 
13 Pet [38 U. S.] 209; [De Wolf v. John- 
son] 10 Wheat [23' U. S.] 367; [Scott v. 
Lloyd] 12 Pet [37 U. S.] 145-so long as he re- 
tains his situation of party &c. upon the rec- 
ord. 
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Case No. 8,049. 

LANE v. DOLIOK et aL 

. [6 LIcLean, 200.] i 

Circuit Court, D. Illinois. Oct Term, 1854. 

Ejeotmest — Deed — Marhied Woman's Ackxowl- 
EDGMEST — Form of Aokxowledgmest foh 
Transfer op Whole Estate— For Relinqcish- 
MENT OF Dower. 

1. By the laws of Illinois, when a married wo- 
man, who is a resident of the state, conveys her 
real property by deed, it is the acknowledgment 
that gives effect to the deed, and that must be 
made substantially in conformity with the law; 
and if not so made, the deed is invalid. 

2. The form of acknowledgment, when a f emme 
covert pleads her right of dower, is different from 
that by which she transfers her estate of in- 
heritance. 

8. Where a femme covert was the owner of 
real estate in fee, and executed a deed with her 
husband, purporting to convey the estate, and 
the acknowledgment to the deed was in sub- 
stance a mere relinquishment of dower, held 
that the deed did not convey the estate of the 
wife. 

[Action by Margaret B. Lane against 
Charles Dolick and others.] 
N. W. & B. S. Edwards, for plaintiff. 
Mr. Logan, for defendants. 

DRUMMOND, District Judge. This is an 
action of ejectment brought by Mrs. Lane 
against the defendants, for the west half of 
lot 43 and the west half of lot 15, in Belle- 
ville, Madison county. It is admitted by 
both parties, that on the 6th of July, 1834, 
the title to the property was in the plaintiff 
as her estate of inheritance, she, at that 
time, being a femme covert. On that day, 
Mrs. Lane and her husband, both being res- 

1 [Reported by Hon. John McLean, Circuit 
Justice.! 
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idents of Illinois, eseeufed a deed, ttrough 
which the defendants claim. The deed was 
acknowledged on the 8th of July, 1S34. 
Mrs. Lane's husband died in 1S47, and since 
his death she has brought this action. A 
jury has been waived, and both law and 
fact submitted to the court. The case de- 
pends upon the effect to be given to the 
deed already mentioned. In the deed botli 
:Mrs. Lane and her husband are named 
as grantors, and the body of the deed is 
in the usual form. The certificate to this 
deed is as follows: The officer certified that 
there appeared before him, "James S. Lane 
and Margaret B., his wife, known to me to 
be the persons whose names are subscribed 
to the written instrument of 'irriting, and ac- 
knowledged the same to be their free and 
voluntary act and deed, for the purposes 
therein mentioned; and the wife of the said 
.Tames S. Lane being by me examined sepa- 
rate and apart from her said husband, and 
the contents of the within instrument of 
writing fully made known to her, she de- 
clared that she signed, sealed, and delivered 
the same, of her own free will and accord, 
and that she relinquished her dower in the 
premises thex-ein mentioned, voluntarily and 
freely, without coercion or compulsion of 
her said husband." 

The statute under which this deed was 
acknowledged, declares that the officer "shall 
make her acquainted with, and explain to 
her the contents of such deed or conveyance, 
and examine her separate and apart from 
her husband, whether she executed the same 
voluntarily and freely, and without compul- 
sion of her said husband; and if such wo- 
man shall, upon such examination, acknowl- 
edge such deed or conveyance to be her act 
and deed, that she executed the same volun- 
tarily and freely, and without compulsion of 
her husband, and does not wish to retract," 
the officer shall make a certificate, "setting 
forth that the contents were made known 
and explained to her, and the examination 
and acknowledgment aforesaid," and "such 
deed" shall be as effectual to pass the title 
as if she were sole and unmd,ri'ied. 

Our law is different from the law of many 
of the states, in requiring the certificate to 
set forth the particular facts which must 
concur to render the deed valid. The certifi- 
cate in this case states that the wife was 
examined separate and apart from her hus- 
band, and the contents of the deed were 
fully made known to her. The law re- 
quired that it should appear that the officer 
made her acquainted with, and explained to 
her, the contents of the deed. In Hughes v. 
Lane, 11 111. 123, the supreme court of this 
state held, that the words "was made ac- 
quainted with the contents of the written 
deed," were equivalent to the words, "that 
the contents were made known and explain- 
ed to her;" and if this is correct, then it fol- 
lows that the words in this ease, "and the 
contents of the within insti'ument of writ- 



ing (being) fully made known to hei-," are 
also equivalent to the words of the statute. 
That was the case of a conveyance by a 
femme covert, of two lots of land, to one of 
which she had the right of dower, and to 
the other the fee; and, it is to be obsen'ed, 
the certificate contained some of the words 
necessary when a married woman relinquish- 
es her dower alone, and the court seemed 
to have overlooked the difference between 
the law for the relinquishment of dower and 
that for the conveyance of the wife's fee, or 
they laid no stress on that difference. Now 
it was all one law, Januaiy 31, 1827, with 
different provisions; and when the wife was 
to relinquish her dower, she did it by join- 
ing her husband in the deed, and the officer 
acquainted her with the contents, and then, 
on an examination separate and apart from 
her husband, he has to ascertain whether 
she relinquished her dower. The object of 
this part of the law is to declare how the 
wife's dower may be released. Then, in 
the next section of the same law, it is de- 
clared how a married woman shall convey 
her own real estate, which is, by executing 
with her husband a deed for the convey- 
ance of her land; and after its execution, the 
officer shall make her acquainted with, and 
explain to her, the contents of such deed. 
Now, it would seem as though this alteration 
of the phraseology, this adauion to the sen- 
tence, was not without a purpose. In the 
case of dower, the wife grants nothing. 
She joins in the deed, and makes the proper 
acknowledgment to relinquish her dower. 
The officer acquaints her with the contents 
of the deed, and asks her whetlier she exe- 
cuted it and relinquished her dower freely, 
etc. In the case of a conveyance by a 
femme covert of her estate, she executes the 
deed to grant the inheritance, and as has 
often been decided, the deed must contain 
words of grant by her. Agricultural Bank 
V. Rice, 4 How. [45 U. S.] 241. And to give 
effect to the deed as a grant from her, she 
must not only be made acquainted with the 
contents of the deed, but they must be ex- 
plained to her, the legislature appearing to 
think that it was quite possible, as all ex- 
perience proves, that a woman might be 
made acquainted with the contents of the 
deed and yet not understand it; that is. 
she might read it, or hear it read, and yet not 
comprehend its effect In Kentucky, the law 
required the deed to he shown and explained 
to the femme covert, ahd the court, in Nantsi 
V. Bailey, 3 Dana, 114, say it is necessaiy 
that the nature and effect of the deed should 
have been first explained to her. "It was 
the duty of the clerk, when he made the 
privy examination, to show and explain the 
deed, so as to have enabled the wife, in the 
absence of her husband, to understand truly 
the legal effect of the act she was about to 
acknowledge, and if he omitted to make there- 
quired explanation, the acknowledgment was 
void. The only explanation the clerk could 
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or should make was, that by the deed, if she 
should aclmowledge it voluntarily and un- 
derstandingly, she would forever relinquish 
her fee simple right" It shows clearly that 
the court did not understand that a mere 
reading of the deed would in all cases he 
sufficient. MiUer v. Shackleford, Id. 291. 
Our statute is even stronger than that of 
Kentucky, but, as already stated, the supreme 
court have decided that if she were made ac- 
quainted with the contents of the deed, they 
were explained to her, that is, it is one and 
the same thing. The object of these remarks 
will become apparent hereafter. 

The certificate in this case does not con- 
tain the words "and does not wish to re- 
tract," and, in this respect, is like the certifi- 
cate in Hughes v. Lane, in which case the 
court held it was not necessary the certifi- 
cate should contain those words, saying, 
they were inserted in the statute to afford a 
married woman an opportunity to avoid a 
deed, by informing the officer that she wish- 
ed to retract, notwithstanding she had vol- 
untarily executed it The court admit there 
may be a question whether this is the prop- 
er construction of the law, and say, they 
think it capable of that consti-uction, and 
that it was the duty of the court, if possible, 
to adopt such a construction as would uphold 
rather than destroy titles. I agree that we 
should give a fair, and, it may be, a liberal 
construction to these laws for the purpose 
mentioned; but still we must look to the 
law as our guide, and not destroy and im- 
pair its provisions piece-meal, and while we 
insist the law must be observed, by our de- 
cisions contradict our professions. The law 
makes the acknowledgment a solemn act, 
and gives it all the sanctity of a record, and 
will not suffer it to be changed by parol. It 
is that which gives validity to the deed, and 
without it the wife's interest in her estate 
wiU not pass. Mariner v. Saunders, 5 Gil- 
man, 125; Elliott V. Peirsol, 1 Pet [26 U. 
S.] 328; Hepburn v. Dubois, 12 Pet [37 TJ. 
s!] 374. In the case referred to, of Hughes 
V Lane, the court expressly waive giving 
any opinion as to whether the certificate of 
acknowledgment, showing that the femme 
had released her dower only, would be suffi- 
cient That is the question to be decided in 
this case. What is the acknowledgment 
here? The officer certifies that he examined 
the wife separate and apart from her hus- 
band, and the contents of the deed were 
fully made known to her, and this examina- 
tion having taken place, she declared that 
she signed, sealed, and delivered the deed of 
her own free wiU and accord, and that she 
relinquished her dower in the premises there- 
in mentioned, voluntarily and freely, with- 
out coercion or compulsion of her husband. 
If it was an acknowledgment certified under 
this part of the law for the relinquishment 
of dower, it would be she acknowledged that 
she executed the deed and relinquished her 
dower in the premises therein mentioned, 
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voluntarily and freely, and without compul- 
sion of her husband. "Of her own free will 
and accord," is nothing more than volun- 
tarily and freely in the release of dower. I 
can only look on it, therefore, as in sub- 
stance an acknowledgment of the relinquish- 
ment of dower. It raises, then, the question 
whether the certificate of the relinquishment 
of dower is sufficient 

The true rule is this: If it clearly appear 
from the certificate, that the law has been 
substantially complied with, that the wite 
understood the nature and character of the 
transaction, that is sufficient Does that ap- 
pear in this case? Let us assume the neces- 
sary hypothesis. She had executed a deed 
with her husband, conveying her estate. 
This she knew; she appeared before the offi- 
cer for the pui-pose of adsnowledgmg the 
fact Does she declare that the conveyance 
is her act and deed; that she executed the: 
same voluntarUy and freely, and without 
compulsion of her husband, and does not 
wish to retract, on the private examination?" 
No. She declares she executed it of her own- 
free will and accord, and relinquished her 
dower in the premises, or this the officer- 
states in his certificate. If she did, and we- 
must take this as true, is it not manifest 
she did not know what her estate was, or 
that she supposed she was granting some- 
thing different from what she in fact had 
the right to grant? Does it affirmatively 
appear'' there was that intelligent under- 
standing of the transaction on her part- 
which is necessary to give validity to suchi 
a contract? It seems to me this dedaratioii 
made by her, shows that she did not tvlly- 
understand what she was doing; and I 
think it most probable, nay, certain, that the- 
officer who took the adinowledgment an3 
wrote it did not himself understand that the 
wife was conveying her own estate, but sup- 
posed she was merely releasing her dower 
to her husband's land. I do not go the ex- 
tent of saying that whenever an acknowl- 
edgment contains a relinquishment of dow- 
er, it follows as a necessary consequence, in 
all cases, that the wife's estate wUl not passr- 
but I hold that when there is such acknowl- 
edgment, it raises a strong presumption in 
itself, that the wife did not fully understand 
her position and her rights, and there should 
be sufficient in the acknowledgment to rebut 
that presumption, to show clearly she knew 
she was passing an estate of inheritance. 
If it be said very few married women know 
what dower means, or the difference be- 
tween that and an estate in fee, it is only an 
additional reason why the law and the courts: 
should give every possible opportunity for 
her to become acquainted with her rights be- 
fore she divests herself of her estate. It 
seems to me, if the guards which have so 
long been thrown around the estates of mar- 
ried women as a shield against the improvi- 
dence, folly, or imprudence of the husband,, 
are to be removed, it must be by the legisla- 
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ture, and not by the courts. It has been 
held in many cases, that if the acknowledg- 
ment only contains a relinquishment of dow- 
er, it is not sufficient to pass an estate in 
fee, and in Missouri under a statute precise- 
ly like ours, it was held insufficient, though 
the acknowledgment would have been ample 
Ti'ithout the relinquishment of dower. Mc- 
X)aniel v. Priest, 12 Mo. 545; Gregory v 
-Ford, 5 B. Mon. 482; Lewis v. Richardson, 

1 Mon. 66; Barnett v. Shaekleford, 6 J. J. 
-ilarsh. 532; Powell v. Monson & B. Manuf'g 
•Co. [Case No. 11,356]; Raymond v. Holden, 

2 Cush. 264; Bruce v. Wood, 1 Mete. (Mass.) 

K we adopt the construction contended for 
■by the defendants' counsel, then we strike 
■out all of the words after "free will and ac- 
'cord," as surplusage; and in that event we 
leave out the words "without the compulsion 
■of her husband," because as it reads in the 
certificate, these words apply not to the exe- 
cution of the deed, but to the relinquishment 
of dower. It is said the words "of her own 
free will and accord," are the same thing in 
substance as the words of the statute. I am 
not quite prepared to concede this. The stat- 
ute uses the words "voluntarily and freely," 
and if these words were employed, it might 
M'ith the same propriety be Insisted that was 
-enough; but the law has superadded other 
words. However, I do not put the decision 
so much on this ground, as on the one al- 
ready stated. It has sometimes been said 
that unless the certincate showed that the 
wife did understand what she did, if she has 
the legal means of understanding, it is suffi- 
cient. Some such language is used in the 
case reported in 3 Dana, already mentioned 
and Cited by the court, in Hughes v. Lane; 
but that was a case where the wife said she 
relinquished her inheritance in the land, and 
nothing is said about dower; and the law of 
Kentucky, while like ours it requires several 
facts to concur to render the wife's deed to 
her property valid, did not like ours, require 
that all these material facts should be set 
forth by the officer, and the courts of Ken- 
tucky have uniformly held, if the necessary 
facts were not set forth, they will presume 
the other facts. Gregory v. Ford, 5 B. Mon. 
482. But as already stated, they have also 
held that an acknowledgment hke this, 
which showed only a release of dower, was 
insufficient to free the life estate. 

We may now apply some remarks that 
were heretofore made. If the words in this 
acknowledgment, "the contents of the deed 
were fully made known to her," are to be 
presumed to mean that she was acquainted 
with the contents, and they were explained 
to her, what are we to infer when the cer- 
tificate shows that if any explanation was 
made, it was an erroneous one? or that the 
officer did not know what interest the wife 
was passing, and therefore could not ex- 
plain? If this acknowledgment be sufficient, 
then all that courts have to do, is, not to look 
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to the certificate to ascei-tain what estate Is 
transferred, but to the kind of estate the 
wife had, and if she makes the acknowledg- 
ment necessary to convey the fee, and has 
It not, her dower passes, or if she makes the 
acknowledgment necessary to release dower 
and has it not, then the fee passes; that is, 
we are to adapt the words to the estate, and 
give an effect to the deed contrary to its 
plam import, and contrary to the provisions 
of the statute. Are we prepared to go this 
length? And it seems as though we must, 
for I see no distinction in principle between 
the two cases. I will go far to sustain 
titles, but in Hughes v. Lane there is ob- 
viously a strong effort on the part of the ma- 
jority of the court to support a deed that was 
supposed to be all fair and just, but it seems 
to me they have, to say the least, gone 
quite far enough, and I do not feel inclined 
to go beyond even that case, as I would be 
obliged to do, if I held this acknowledgment 
good. It has also been said here, that it 
was the clear intention to transfer the fee 
It may be so. But where can the court look 
for that intention except to the certificate 
and to the law applicable to it? It is clear 
that is the only safe guide. Some complaint 
has been made of the hardship of this caso 
upon the defendants, but we must put these 
cases upon some principle that we can stand 
on, and not shift our ground with every new 
deed that comes up. Parties when they are 
purchasing estates must exercise some de- 
gi-ee of vigilance as to their titles, and if 
they are wanting in this respect, they alone 
are in fault. 

I have gone into a more minute and criti- 
cal examination of the phraseology of the 
statute than I otherwise should, on account 
of the stress that was laid on the case of 
Hughes V. Lane in the argument. If that 
case governed this I should feel obliged to 
follow it as a rule of property binding upon 
courts of the United States; but as I under- 
stand that case, the question involved in this 
IS left open, and consequently I am at liberty 
to decide it according to my own views of 
the law. The issue and judgment will there- 
fore be for the plaintiff. 
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LANE V. DYER. 

[2 Oranch. C. C. 349.] i 

Circuit Court, District of Columbia. Oct 
Term, 1822. 

Promissory Note — CossiDERATioy — Bond to 
CoxvET Laxd, Havixg no Title. 
A bond to convey land is a good considera- 
tion tor a promissory note for the purchase- 
money, although the payee of the note, who had 
given the bond of conveyance, had not the le- 
gal title and could not convey it when the note 
became payable. The indorsee of the note 
who has the legal title to the land and the pow- 

1 [Reported by Hon. William Craneh, Chief 
Judge.] ' 



[14 Fed. Cas. page 1081] 



(Case No- 8,052) LANE 



er to convey it, may sustain an action against 
the malcer, without tendering a title. 

This was an action by the administrator 
of the indorsee of the defendant's promis- 
sory note, payable to the order of Richard 
Fon-est and Richard Cutts, and by them in- 
doi-sed to the plaintifC's intestate. The note 
■was given for part of the purchase-money 
of a city lot to which the payees Forrest and 
Cutts had no title at law, but had given their 
bond to convey it to the defendant upon his 
payment of the purchase-money. It was 
agreed that Lane, the indorsee, knew that 
the note was given for the purchase of that 
lot, and, being the city commissioner, had 
power to convey it; the title being in the 
United States; and would have conveyed it 
if the purchase-money had been paid. 

llr. Ashton, for defendant, contended that 
the note was void for want of consideration, 
as the payees had no title, and cited Ohit. 
Bills, 92, 93; Moggridge v. Jones, 14 East, 
486, 3 Campb. 38; Basten v. Butter, 7 East, 
479, 485; Duncan v. Scott, 1 Campb. 100. 

Mr. Forrest and Mr. Jones, contra. Thtj 
bond of conveyance "was a sufficient consid- 
eration; and the plaintifE's intestate had 
power to convey and would have conveyed 
the legal title upon payment of the money. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said that the bond was a good con- 
sidei-ation for the note, and that as the de- 
fendant had never tendered the money and 
demanded a title, there was no failure of 
consideration. Verdict for plaintiff. 



Case Wo. 8,051. 

LANE et al. v. GOBBOLD. 

[39 Hunt, Mer. Mag. 332.] 

Circuit Court, D. South Carolina. 1858. 

Notes — What is Promjssoht Note — Speoiai, 

Agreement — ^Pleading at Law — Declara- 

Tiox ON Speciax. Agreement. 

[A paper writing containing a promise to do 
anything more than to pay a certain sum of 
money at a certain time and at all events is 
not a promissory note, but a special agreement, 
and must be declared on as such.] 

[Action by W. T. Lane & Co. against Asa 
Gobbold on an alleged promissory note.] 

MAGRATH, District Judge, presiding.. 

This was an action against one of two 
makers of what pui-ported to be a promissory 
note, whereby defendant promised to pay ?2,- 
274.27 for value received, with current rate 
of exchange on New York, and all expenses 
of collection in case of suit, at the agency of 
the Mechanics' Bank of Cheraw, South Caro- 
lina, and Marion, South Carolina. Defend- 
ant's counsel contended that this was no 
promissory note; that, if an agreement, the 
consideration must be set out in the declara- 
tion, and all the facts established by proof; 
and so it was held by his honor that a paper 



writing containing a promise to do anything 
more than to pay a certain sum of money at 
a certain time, and at all events, is not a 
promissory note, but is a special agreement, 
and must be declared on as such. 



LANE T. The HENRY BUCK. See Case No. 
8,048. 

LANE (HUDGINS v.). See Case No. 6,827. 
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LANE V. LUDLOW. DORR v. SAME. 
WILSON V. SAME. K^^jdlLTON v. 
SAME. REDDY v. SAME. McSOBLY v. 
SAME. 

[2 Paine, 591.] i 

Circuit Court, Second Cireuit.2 

Equity — Equitable against Strict Legal Right 
— Agreement to Sell Land — Vendee's Equi- 
table Interest — Judgment-Crebitor against 
Vendee. 

1. Where complete justice can be done, courts 
of equity will protect an equitable right against 
a strict technical legal right. Therefore, 
though a judgment obtained subsequent to a 
contract for the sale of land, in a strict legal 
view of the case, becomes a lien on the land, 
yet if justice can be done both to the judgment- 
creditor and the purchaser, equity will control 
the effect of the judgment so as to protect the 
equitable right, 

2. The view which courts of equity take of 
agreements to sell land is, that the seller be- 
comes a trustee for the purchaser. 

3. A valid contract for the sale of land, bona 
fide, made for a valuable consideration, vests 
the equitable interest in the vendee from die 
time of the execution of the contract, although 
the money is not paid at that time; and a 
judgment obtained by a third person against 
the vendor between the time of the making of 
the contract and the payment of the money, 
cannot impair or defeat the equitable interest 
thus acquired by the vendee. 

4. Where a valid agreement for the sale of 
lands had been made between A. and B., and 
A. had taken possession of the land and made 
valuable improvements thereon, but before any 
part of the consideration-money had beeen paid 
or deed executed, C. obtained a judgment 
against B.; upon a bill filed by A., to obtain 
an injunction to restrain C. from proceeding to 
obtain satisfaction of his judgment, it was held, 
that as the purchase-money had not been paid, 
and it did not appear but that the sale was for 
the full value of the land, and the judgment- 
creditor would, therefore, be equally benefited 
by taking the purchase-money, as he would be 
by executing the judgment, upon A.'s paying in- 
to court the purchase-money and interest, he 
would be entitled to protection against the 
judgment, and a perpetual injunction was 
granted accordingly. 

[Cited in Lebanon Sav. Bank v. Hallenbeck, 
29 Minn. 325, 13 N. W. 146.] 

[These were bills filed by Mathis Lane, 
Robert B. Dorr, Robert AVilson, William 
Hamilton, Owen Reddy, and Thomas Mc- 
Sorly, each against Thomas W. Ludlow, ad- 
ministrator, &c., for injunction and other re- 
lief.] 

1 [Reported by Elijah Paine. Jr., Esq.] 

2 [District and date not given. 2 Paine in- 
cludes cases decided from 1827 to 1840.] 
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THOMPSON, Circuit Justice. The mate- 
rial facts in eacli of these cases, so far as the 
questions now before the court are involved, 
are essentially the same. The bills are filed 
to obtain injunctions to restrain the plaintiff 
from proceeding at law, on executions to ob- 
tain satisfaction of a judgment recovered 
by the defendant's intestate against William 
Bayard, out of certain lands in the posses- 
sion of the complainants, and which they 
had purchased of William Bayard before the 
judgments were obtained, though the deeds 
were not executed until afterwards, i 

1 Judgment liens are matters purely legal, 
and depend upon statutory provisions. If such 
liens fail at law, they cannot be extended in 
equity. Douglass v. Huston, 6 Ham. [Ohio] 
1G2. A judgment-creditor acquires no lien in 
equity upon the choses in action of his debtor, 
until a bill is filed to charge them. The oldest 
equity is always preferred. Id. A payment on a 
judgment diseharges the lien on the land to the 
extent of the payment, and the lien cannot be 
restored by any subsequent agreement between 
the parties. De La Vergne v. Everton, 1 Paige, 
181. Where there are several judgment-credit- 
ors, and the land is sold under a prior mort- 
gage, the holder of the eldest judgment, as 
against the others has no greater lien upon the 
surplus moneys, than he had upon the equity 
of redemption before the sale. Id. The old 
statute relating to the lien of judgments, and 
the provisions upon the same subject in the 
Revised Statutes, are substantially the same; 
and under the old law, a senior judgment loses 
its lien at the expiration of ten years, as to all 
judgments recovered, or mortgages given in the 
meantime, and after that period it becomes a 
junior judgment. Mower v. Kip, 2 Edw. ch. 
1G5. A revival by scire facias is of no effect to 
save it from the operation of the statute, and it 
creates no new lien except for the costs of the 
proceedings. Id. Although a judgment be ten 
years old, yet, as to an assignment for the bene- 
fit of creditors made afterward by the debtor, 
it retains its priority; the assignee not being 
a purchaser, nor the assignment an encum- 
brance, within the meaning of the statute. Id. 
Judgments do not bind lands after twelve 
months from the date, unless execution be tak- 
en out within that time, or an entry of elegit be 
made on the record. Eppes v. Randolph, 2 
Call. 125. If several creditors, by judgments of 
different dates, resort to a court of equity for 
satisfaction out of an equitable interest of their 
debtor in real estate, they are to have satisfac- 
tion out of the fund according to the order of 
their judgments in point of time, the elder be- 
ing entitled to priority over the younger. Ha- 
leys v. Williams, 1 Leigh, 140. In equity, judg- 
ments are liens on the whole of the equitable 
estates in lands, so that not a moiety only, but 
the whole fund, is first to be applied to satisfy 
the elder judgment, and not a moiety only, bxit 
the whole of the residue is then to be applied 
to satisfy the younger judgment. Id. Wheth- 
er, if there be two judgments of different dates, 
and elegits on each, and a moiety of the debt- 
or's land be extended on the elder, the whole 
instead of half only of the other moiety be not 
properly extendible on the younger judgment; 
quaere. Id. A judgment has relation to the 
first day of the term at which it is rendered, 
and this relation is allowed in equitv as well 
as at law. Coutts v. Walker, 2 Leigh, 268; 
Mutual Assur. Soc. v. Stanard, 4 Munf. 539. 
A judgment-creditor has a lien, in equity, on 
the equitable estate of the debtor, in like man- 
ner as he has a lien at law on his legal estate. 
Id- A judgment is obtained against a debtor, 
and then the debtor aliens his lands to divers 
alienees, by divers conveyances: held, all the 



It is admitted that such contracts were- 
made between Bayard, or his agent, and the 
purchaser, as, together with the part per- 
formance on the part of the purchasers, by 
taking possession and making valuable im- 
provements, before the judgment against 
Bayard was docketed, constitute valid con- 
tracts for the land within the statute of" 
frauds, and entitle the complainants to de- 
mand conveyances according to their con- 
tracts. Deeds have been executed since the- 
judgment No part of the consideration- 
money has been paid; but bonds and mort- 

debtor's lands in the hands of the several 
alienees are alike liable to the judgment-cred- 
itor, and the lands in the hands of the several 
alienees must contribute pro rata, to satisfy the 
judgment. Beverley v. Brooke, 2 Leigh, 42G. 
The proceeds of mortgaged lands sold under a 
decree of foreclosure will be first applied to th& 
payment of incumbrances existing prior to sucli 
mortgage, as a prior judgment Bell v. Brown s- 
Adm'r, 3 Har. & J. 484. The lien of a judg- 
ment on the lands of a party, relates back ta 
the commencement of the term when it was ob- 
tained. Mutual Assur. Soc. v. Stanard, 4 ilunf. 
539, 541, The lien of a judgment is good for 
the interest which may accrue on it, as well 
as for the principal debt. Sims v. Campbell. 1 
McCord, Bq, 56; S. P., Winslow v. Ancrum, Id. 
105. But a- judgment is no lien upon money. 
Huntingdon v. Spann, 1 McCord, Eq. 1G7. 
Judgments do not take priority of prior unre- 
corded mortgages. Hampton v. Levy, Id. 107, 
114. The revival of a judgment by scire facias 
within ten years after docketing thereof, will 
not continue or extend the lien of the judgment 
beyond the ten years, as against purchasers or 
encumbrancers whose rights accrued subsequent 
to the entry of the original judgment. Mower 
V. Kip, 6 Paige, 88. A judgment recovered in 
the district or circuit court of the United States 
for the Northern or Southern district of New 
York, is a lien upon lands throughout the state, 
for the term of ten years from the time of dock- 
eting such judgment, in conformity to the local 
law of this state. Manhattan Co. v. Evertsan, 
6 Paige. 457. It seems that a judgment in 
favor of the United States, recovered in one of 
the federal courts out of the state of New York, 
is not a lien upon lands within the state, although ^ 
by a law of the United States, an execution up- 
on such judgment may be issued against tlie 
defendant's property in any state. Id. A 
judgment continues to be a lien on real es- 
tate after the expiration of the ten years, as 
against the defendant in the judgment, or his 
grantee, without valuable consideration, but 
not as against bona fide purchasers or encum- 
brancers. Mohawk Bank v. Atwater, 2 Paige, 
54. In chancery, the general lien of a judg- 
ment is controlled by equity, so as to protect 
the rights of those who are entitled to an equi- 
table interest in the lands or in the proceeds 
thereof. White v. Carpenter, Id. 217. A party 
who has a specific equitable lien on real prop- 
erty, or the proceeds thereof, is entitled to a 
preference over the general lien of a creditor 
under a subsequent judgment. Id. A judgment, 
as soon as it is docketed, becomes a general lien 
at law on all the real estate of the debtor, not 
only against himself, but also against all others 
deriving title through or under him, subsequent 
to such judgment. Morris v. Mowatt, Id. 58G. 
The lien, however, may in some cases be dis- 
placed b^ the execution of a power which over- 
reaches the judgment. Id. But if a purchaser, 
acquiring a title under the execution of such 
power, has notice that the power is improperly 
or inadequately executed, a court of chancery 
will enforce the lien of the judgment as against 
such title. Id. So the lien of a judgment may 
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gages given to secure the purchase-money, 
according to tlie terms of the contracts. The 
complainants offer to pay the money into 
court, upon being protected against the judg- 
ment William Bayard died insolvent, and 
his executors are made parties defendants, 
and submit to the court -whether the pro- 
be removed by a decree of the court of chan- 
cery, where the judgment debtor holds the legal 
estate in the land merely aS a naked trustee for 
another, or where there is a subsisting^ equita- 
ble claim against the premises which is prior, 
in point of time, to the Hen of the judgment. 
Id. The lien of a judgment-creditor upon the 
lands of his debtor, is subject to all equities 
which existed in favor of third persons against 
such lands at the time of the recovery of the 
judgment. Kiersted v. Avery, 4 Paige, 9. The 
court of chancery will protect the equitable 
rights of third persons against the legal lien of 
a judgment, and will limit such lien to the act- 
ual interest which the judgment debt has in 
the estate. Id. A judgment at law is not a 
lien upon a mare equitable interest in land. 
Bogart V. Perry, 1 Johns. Ch. 52; S. P., 17 
Johns. 351; same case on appeal. A sale under 
a second or junior judgment, is not of itself a 
waiver of the plaintiff's rights under the first or 
elder judgment. Shotwell v. Murray, 1 Johns. 
Ch. 512'. And where the plaintiff was present 
at the sale, and was silent as to the elder judg- 
ment, this was not considered as amounting to 
a fraud on a purchaser at the sale, particularly 
where that purchaser had actual notice of the 
tsistence of the elder judgment. Id. A judg- 
ment, after the original debt has been fully 
paid, cannot be kept on foot to cover new and 
distinct engagements between the parties. 
Troup V. Wood, 4 Johns. Ch. 247. A bond and 
judgment confessed thereon by the makers of a 
note, discounted by a company not authorized 
to discount, for the indemnity and security of 
the endorsers, being bona fide and without a 
fraudulent intent to evade the law, are valid. 
Parker v. Rochester, Id. 329. A decree in equi- 
ty is deemed equivalent to a judgment at law, 
as to the distribution of assets. Thompson v. 
Brown, Id. 636. Courts of law have an equita- 
ble jurisdiction over judgments entered by con- 
fession upon warrants of attorney. Brinker- 
hoflc V. Marvin, 5 Johns. Ch. 324. A judgment, 
as well as a mortgage, may be taken to secure 
future responsibilities. But it seems that re- 
sponsibilities incurred after a subsequent judg- 
ment to a third person will not be covered by 
the prior judgment. Id. Where a creditor has 
separate judgments against each of two part- 
ners, tiie partnership property is bound to the 
same extent as if there had been one judgment 
for the whole against both partners. Id. Judg- 
ment confessed and process issued during the 
term, and levied within ten days, postponed to a 
judgment of the same term at a subsequent day, 
on process pending at the commencement of the 
term, though not levied on within ten days. Rid- 
dle V. Bryan, 5 Ham. [Ohio] 48. It is well set- 
tled, as a general rule, that the lien of a judg- 
ment upon the land of the debtor, relates back to 
the commencement of the term at which the 
judgment was obtained, and overreaches a deed 
of trust on the land executed by the debtor 
on or after ttie first day of the term. But 
the term is not considered as necessarily com- 
ihendng on the day appointed by law for its 
commencement. A deed admitted to record 
on the day appointed for commencing the 
term, but before the day the court actually 
commences its session, will be unaffected by the 
lien of the judgment. Skipwith's Ex'rs v. Cun- 
ningham, 8 Leigh, 272. The construction given 
to the statute Westm. II. 13, Edw. I. c. 18, 
adopted by analogy, and applied to the act of 
1810 (chapter 160), requires that judgment at 
law, from the time of the rendition, should be 



(Case No. 8,052) LANE 

ceeds of the bonds and mortgages ought not 
to be paid to them, to be distributed among . 
his creditors in due course of administra- 
tion. It cannot be denied but that the legal 
title was in Bayard when the judgment was 
obtained against him, and that, in a strict 
legal vie-w of the case, the judgment became 

liens on equitable estates in real property, and 
are recognized as such in courts of law. Miller 
V. Allison, 8 Gill & J. 35. When a fi. fa. on 
a junior judgment is levied on an equitable in> 
terest on the lands of the debtor, and subse- 
quently a fi. fa. on a senior judgment comes to 
the sheriff's hands, the senior judgment must 
be first satisfied. Id. A decree in chancery 
equally with a judgment at law creates a lieu 
on lands. Scriba v. Deans [Case No. 12,559]. 
A judgment, with a stay of execution, creates 
no lien on land until the plaintiff has a right to 
issue execution thereon. Id. Equity will not 
connect a deed of mortgage with judgments in 
order to preserve an original lien. Id, The 
lien on lands created by a judgment, is given by 
the statute which authorizes an elegit, and the 
lien depends uuon the right to sue out an elegit. 
Bank of United States v. Winston [Id. 944]. 
A judgment operates as a lien on the real es- 
tate of the defendant This lien is co-extensive 
with the territorial jurisdiction of the court 
which renders the judgment It is not a lien 
upon after-acquired land, conveyed before levy. 
Koads V. Symmes, 1 Ham. [Ohio] 312. A judg- 
ment in a justice's court is no lien on lands, nor 
is an execution, until actual levy. Jackman v. 
Hallock, Id. 3l9. A. made a verbal contract 
for the purchase of a town lot, and during hjs 
absence from the country, B. partly with his 
own money, but principally with A.'s property, 
completed the contract for A., and took the deed 
in the name and for the benefit of A.; held, 
that A.'s subsequent ratification of B.'s acts 
rendered "the lot, as his property, liable, from 
the date of the deed, to a judgment against him 
in favor of B. Elliott v. Armstrong, 2 Blaekf. 
198. A judgment is no lien on land which tlie 
debtor holds by bond, conditioned for the exe- 
cution of a title on payment of the purchase- 
money, though he had taken possession and 
paid the money before the rendition of the judg- 
ment; and a sheriff's sale on execution against 
the obligee, of land so held, conveys no estate 
to the purchaser. Modisett v. Johnson, Id. 431. 
A judgment against a man who has contracted 
to purchase land, and has taken a bond from 
the vendor to make titles, and has paid part of 
the purchase-money, does not bind this equi- 
table title, which is incomplete and may be re- 
scinded by the parties if done without fraud; 
especially where the agreement was, that if the 
money was not paid by a particular day, tne 
bond to make titles should be void, and the 
payment was not made, no such estate vested in 
the purchaser as could be subjected to the judg- 
ment. Barton v. Rushton, 4 Desaus. Eq. 373. 
Where certain lands, upon which a judgment is 
a lien, are advertised for sale under such judg- 
ment, part of which lands have been previously 
sold by the debtor, and there are other lands of 
the debtor unsold, but the lien of the judgment 
would expire before such other lands could be 
advertised and sold, the owner of the judgment 
in such case would not be bound, upon the req- 
uisition of the purchaser from the debtor, to 
abandon the sale of the lands so advertised. 
James v. Hubbard, 1 Paige, 228. The proper 
course for such purchaser would be to offer to 
pay the amount of such judgment, and take an 
assignment of the same, and then, by filing a 
bill against all the parties before the expiration 
of the lien of the judgment it seems such pur- 
chaser would be able to preserve the- lien so far 
as to compel contribution upon equitable prin- 
ciples. Id. 
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a lien on the land; but the purchasers had a 
complete prior equitable right to the lands, 
and the question is, whether a court of equi- 
ty will protect such equitable right against 
a strict technical legal right; and I think it 
will, in cases like the present, where justice 
can be done both to the judgment-creditor 
and the purchaser. The purchase-money has 
not been paid, and there is no suggestion but 
that the sale was for the full value of the 
land. The judgment-creditor is, therefore, 
equally benefited by taking the purchase- 
money as he would be by executing his judg- 
ment against the land. It is not an unusual 
course, in courts of equity, to control the ef- 
fect of judgments obtained subsequent to a 
contract for the sale of the lands, although 
the judgment may be a legal lien (3 Ves. 576; 
Hurst v. Hurst [Case No. 6,931]); and the 
reason sometimes assigned why courts of 
equity will establish an agreement to sell 
land against a judgment-creditor is, that the 
judgment, although a lien, is not a specific 
lien on the land; that is, the creditor did not 
go on the security of the land, but trusted to 
the general credit of the debtor and his es- 
tate; and, in equity, general creditors are 
considered bound by a particular equity, and 
are not so much favored as one who has ob- 
tained a specific lien, on the faith of which 
he advanced his money (1 P. TVms. 276; 2 
Ves. Jr. 2G2, 263). The view which a court 
of equity takes of such agreements to sell 
lands is, that the seller becomes a' trustee for 
the purchaser. In the case of Finch v. Earl 
of Winchelsea (1 P. Wms. 278), it was laid 
down arguendo, and 'which is stated to have 
been admitted and affirmed by the lord chan- 
cellor, that if a trustee confess a judgment, 
though at law it is a lien upon the estate, 
yet in equity it cannot affect it, because the 
estate in equity does not belong to the trus- 
tee, but to the cestui que trust; that if one 
aiticled to purchase an estate, and paid his 
purchase-money, and afterwards the person 
who agreed to sell acknowledged a judgment 
to a third person, who had no notice, yet this 
judgment should not in equity affect the es- 
tate, because, from the time of the articles 
and payment of the money, the person 
agreeing to sell would become a tnistee for 
the purchaser. Lord Chancellor Cowper, in 
pronouncing his opinions, seems, in some 
measm'e, to qualify the rule, but not so as to 
affect its application to the case now before 
the court. Articles made, says he, for a val- 
uable consideration, and the money paid, 
will, in equity, bind the estate, and prevail 
against any judgment-creditor mesne be- 
twixt the articles and the conveyance; but 
this must be when the consideration paid is 
somewhat adequate to the thing purchased; 
for if the money paid is but a small sum in 
respect of the value of the land, this shaU 



not prevail over a mesne judgment-creditor. 
The case of Hampson v. Edelen (2 Har. & J. 
64), decided in the couit of appeals of Mary- 
land, is dh-ectly in point. It arose upon an 
application for an injunction to enjoin pro- 
ceedings on a judgment and execution at 
law; and the doctrine laid down by the 
court is, that a contract for land bona fide, 
made for a valuable consideration, vests the 
equitable interest in the vendee from the 
time of the execution of the contract, al- 
though the money is not paid at that time. 
When the money is paid according to the 
terms of the contract, the vendee is entitled 
to a conveyance; and a judgment obtained 
by a third person against the vendor, mesne 
the making the conti-act and the payment of 
the money, cannot impair or defeat the equi- 
table interest thus acquired, nor is it a lien 
on the land to affect the right of such cestui 
que trust. I have not before me the Mary- 
land statute with respect to the lien of a 
judgment at law, but presume it is substan- 
tially the same as the statute of this state. 
Here the judgment is not considered as 
transferring any title to the judgment-cred- 
itor, but only as creating a general lien or 
security on the land of the debtor (7 Johns. 
376; 1 Paige, 128); and in the JIaryland 
case above referred to, it is said the judg- 
ment is a lien on the land of the debtor, and 
attaches on it as a fund for its payment; 
but the legal estate in the land is not vested 
in the judgment-creditor. 

I am, accordingly, of opinion, that the com- 
plainants respectively, on paying into court 
the purchase-money and interest, are en- 
titled to protection against the judgment, 
and that the injunction in each case must be 
made perpetual. And I can see no gi'ound 
upon which the executors of WilUam Bay- 
ard are entitled to this money in preference 
to the judgment-creditors against whom the 
bills have been filed. The executors sub- 
mit to the court, whether this money ought 
not to be paid to them, to be distributed 
among the creditors of William Bayard, in 
due course of administration; but no tacts 
are placed before the court, showing tbe 
nature or character of the debts, or anything 
from which the court can judge of and deter- 
mine the rights of such creditors. There 
does not appear, at all events, to be any oth- 
er judgment-creditors. The money must, ac- 
cordingly, be paid over to the administrator 
named in these proceedings. 

[The case of James McSorlay against the de- 
fendant above differs from these cases in that 
McSorlay actually paid the purchase-money to 
Bayard at time of getting deed. The iniunction 
in the latter case was made perpetual. Case 
No. 8,927.] 
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Case Wo. 8,053. 

LANE V. RUSSELL. 

[4 Cliff. 122; i 12 Int. Rev. Rec. 105.] 

Circuit Court, D. Massachusetts. May Term, 

1S70. 

CusTosis DuTiES—RiuBoss— Silk akd Cotton 

Velvet Ribboss. 
Silk and cotton velvet ribbons, silk being the 
comnonent material of chief value, are rib- 
bons within the meaning of section 8 of the act 
of June 30, 18(54 [13 Stat, 210], which provides 
that there shall be levied, collected, and paid 
"on all dress and piece silks, ribbons, and silk 
velvets, or velvets of which silk is the compo- 
nent material of chief value, sixty per centum 
ad valorem." 
[Criticised in Chapon v. Smythe, Case No. 2,- 
611.] 

Merchandise was imported by the plaintiff 
[David Lane] into the port of Boston, con- 
sisting of silk and cotton velvet ribbons, silk 
being the component material of chief value, 
and the defendant [Thomas Russell], as the 
collector of the port, levied a duty thereon 
of sixty per cent ad valorem. He claimed 
the right to levy the duty under section 8 of 
the act of June 30, 1864, which provides that 
there shall be levied, collected, and paid "on 
all dress and piece silks, ribbons, and silk 
velvets, or velvets of which silk is the com- 
ponent material of chief value, sixty per 
centum ad valorem;" but the plaintifC in- 
sisted that the merchandise imported was a 
manufacture of silk and cotton, not other- 
wise provided for, of which silk Is the com- 
ponent material of chief value, and that it 
was subject only to a duty of fifty per cent 
ad valorem, as provided in the last clause 
of the same section. They paid the excess 
under protest, and brought an action of as- 
sumpsit to recover back the amount beyond 
what they admit was legally demandable, 
amounting to §1,049.20 in gold. After the 
suit was commenced, the parties submitted 
the case to the court upon an agreed state- 
ment of facts, which made a part of the rec- 
ord. Some of the fabrics described in the 
immediately succeeding sentence of the sec- 
tion, such as pongees, shawls, scarfs, man- 
tillas, &c., the parties agreed were or might 
be made only in part of silk; and the plain- 
tiffs conceded that the fabrics there enumer- 
ated, if silk was the component material of 
chief value, were legally liable to a duty of 
sixty per cent ad valorem, as assessed in the 
case before the court. Ribbons are some- 
times made wholly of silk, and sometimes 
they are made of silk and cotton, wherein 
silk is the component material of chief val- 
ue; and the parties agreed that such fabrics 
are properly called velvet ribbons, and they 
also agreed that the fabrics constituting the 
importation in this case were ribbons, that 
they were not manufactured wholly of silk, 
that they were velvet ribbons made substan- 
tially in the same manner as velvet goods, 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



(Case No. 8,053) LANE 

but differed from piece velvets, as manu- 
factured products, in size, shape, selvedge, 
use, commercial designation, and the fact 
that piece velvets were valued and sold by 
the square yard; and they finally agreed 
that the complete designation of the import- 
ed fabrics is "silk and cotton velvet ribbons, 
silk chief value." 

C. L. Woodbury, for plaintiff. 
John O. Ropes, Asst U. S. Dist. Atty., for 
defendant. 

CLIFFORD, Circuit Justice. Imported rib- 
bons are in express terms subjected to a 
duty of sixty per cent ad valorem; and the 
parties agree that the fabrics imported in 
this case were ribbons, which closes the 
argument, unless it can be shown that the 
ribbons imported were not such ribbons as 
those described in the provision under which 
the duties were levied, collected, and paid. 
Ribbons imported from foreign countries are 
subject to a duty of sixty per cent ad valo- 
rem, because such goods are enumerated 
and provided for in section 8 of the act of 
congress entitled "An act to increase duties 
on imports, and for other purposes," which 
provides that that rate of duty shall be lev- 
ied, collected, and paid "on the goods, 
wares, and merchandise enumerated and 
provided for" in that section. Troost v. 
Barney [Case No. 14,185]. "Enumerated 
and provided for," as ribbons are in that 
section, it is obvious that the fabrics im- 
ported in this case— it being admitted that 
they were ribbons— must certainly be sub- 
ject to the rate of duty there prescribed, un- 
less it can be shown that the word "rib- 
bons," as employed in that section, is used 
in some special and limited sense, so as to 
exclude the goods imported in this case 
from the opei-ation of that provision. Dif- 
ficulties attend even that concession, as rib- 
bons are enumerated and declared to be 
dutiable in express terms at the rate of sixty 
per cent ad valorem, in the same section. 
Fifty per cent ad valorem is required to be 
levied, collected, and paid on manufactures 
of silk, or of which silk is the component 
material of chief value, not otherwise pro- 
vided for; but it is clear that that enact- 
ment cannot apply to any of the goods, 
wares, or merchandise enumerated and pro- 
vided for in the antecedent part of the sec- 
tion, because the ailicles there enumerated 
are, by necessaiT implication, excluded 
from the clause imposing duties on axi;icles 
not so enumerated, and for which no other 
rate of duty is prescribed. Articles enu- 
merated in the preceding clauses of the sec- 
tion are as effectually excluded from the 
non-enumerated clause as if the exclusion 
was enacted in express terms. Velvets are 
classified in the provision under considera- 
tion, as silk velvets and velvets of whicli 
silk is the component material of chief val- 
ue, and it becomes important to inquire why 
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they were so classified, as both classes ai:e 
subjected to the same rate of dutj'. 

Fabrics called velvets are sometimes made 
entirely of silk, and sometimes they are 
made partly of silk and paitly of cotton of 
<lifferent and varying proportions, and some- 
times they are made entirely of cotton; and 
as congress did not intend to include velvets 
made entirely of cotton, and only a part of 
those made partly of silk and partly of cot- 
ton, it became necessary to make the classi- 
fication which tliere appears, to show what 
description of velvets are, and what are not, 
intended to be subjected to that rate of 
duty. Such a classification was necessary to 
■carry into effect the intention of congress in 
respect to the article of velvet, but it was not 
necessary in respect to any one of the other 
thirty or forty articles enumerated in that 
section, and it should be observed that all 
the other articles therein enumerated are 
subjected to a described ad valorem j-ate of 
duty. Dress and piece silks, like bleached 
linens, may have in the warp or woof, or 
even in both, a fractional per cent of cotton, 
and still retain the commercial designation 
expressed in the act of congress, and so 
may most or all of the other articles enu- 
merated in that section; but it is clear 
that congress did not intend to encourage 
the importation of such manufactures by ad- 
mitting them to entry at a rate of duty less 
than that imposed on the unmixed and gen- 
uine article. Except as otherwise provided, 
importers of bleached linen have to pay the 
duty to which the pux*e article is subjected, 
though the fabric, as imported, may contain 
some cotton, and so do importers of most or 
all of the articles enumerated in the several 
clauses of the section under consideration 
in this case. Some of the articles, it is ad- 
mitted, may be made in part of cotton and 
yet be legally liable to a duty of sixty per 
cent ad valorem; and the court is of the 
opinion that all of the articles in the enu- 
merated list contained in the last two sen- 
tences of that part of the section are subject 
to that rate of duty, even though the article 
contains some cotton, if silk is the compo- 
nent material of chief value, unless the arti- 
cle is enumerated as an articlg manufactur- 
ed of silk and cotton in some other provi- 
sion of the tariff act, and is there subjected 
to a different rate of duty. Silk vestings, 
pongees, shawls, &c., it is conceded by the 
plaintiff, sometimes have an admixture of 
cotton; but he denies that any such admix- 
ture is ever found in dress and piece silks, 
as is supposed by the court, and the argu- 
ment is that the word ribbons must be con- 
strued to embrace silk ribbons only, because 
the word ribbons, as employed in the eighth 
section of the tariff act, follows, and is asso- 
ciated with, dress and piece silks, which, as 
they insist, never include any other material 
than silk. Suppose the fact to be, as assum- 
ed by the plaintiff, that dress and piece 
silks are always free from any admixture of 



cotton, which is denied, still the court is of 
the opinion that the word ribbons cannot 
properly receive the special and limited con- 
struction for which the plaintiff contends. 
Public policy, national purposes, and the 
regular operations of government require 
that the revenue system should be faithfully 
observed and strictly executed. Priestman 
V. U. S., 4 Dall. [4 TJ. S.] 28. 

Words and phrases employed in the rev- 
enue laws must be understood as having 
been used in their known commercial sig- 
nification, unless it satisfactorily appears 
that they were used in some special and 
different sense, as collected or inferred from 
the language of the same provision or some 
other part of the same act, or from some 
other act passed in pari materia. Laws im- 
posing duties are passed to raise revenue to 
provide for the common defence and pro- 
mote the general welfare, and congress, in 
framing such laws, must be undei-stood to 
employ words and phrases according to the 
general usage and known denominations of 
trade. Cei-tain Chests of Tea. 9 Wheat. [22 
U. S.] 438; Sedg. St & Const. Law, 38S. 
Congress has the power to lay and collect 
taxes, duties, imposts, and excises; and, as 
incidents to that power, they may prescribe 
the manner in which the duties may be lev- 
ied and the value of the goods ascertained, 
and the conditions upon which importations 
shall be permitted. Revenue laws, or laws 
imposing duties on imported goods, are in- 
tended for practical use and application by 
men engaged in commerce, and hence it has 
become a settled rule in the interpretation 
of such acts of congress to constnie the lan- 
guage employed in such laws, and particu- 
larly in the denomination of ax'ticles, accord- 
ing to the commercial understanding of the 
terms used. Elliot v. Swartwout, 10 Pet. 
[35 V. S.] 151; Certain Casks of Sugar, 8 
Pet. [33 U. S.] 279; Barlow v. U. S., 7 Pet. 
[32 U. S.] 404. Such was the express ruling 
of the supreme court in the case of Curtis 
V. Martin, 3 How. [44 U. S.] 109, in which 
Chief Justice Taney, in speaking for the 
whole court, said that congress, in framing 
laws imposing duties, must be understood 
as describing the article upon which the 
duty is imposed, according to the commer- 
cial understanding of the terms used in the 
law, in our own markets. Borrowing the 
language employed by the supreme court in 
the case of Lawrence v. Allen, 7 How. [48 
U. S.] 791, "the articles imported in this case 
manifestly come within the letter of the 
clause imposing a duty of" sixty per cent ad 
valorem on ribbons. "They are" ribbons, 
and, being thus provided for as ribbons, the 
subsequent clause, admitting non-enumera- 
ted articles to entiT at a lesser rate of duty, 
and not enumerating ribbons among them, 
"cannot be presumed to embrace or refer to 
any thing already provided for." Whatever 
weight may be due to these suggestions, 
still the plaintiffs insist that the word rib- 
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bons as used in ttie section means silk rib- 
bons only, because the phrase "dress and 
piece Billis'' precedes it, and the word or 
term "sills: velvets" follows it in the sen- 
tence where it is employed; but the plain- 
tiff overlooks the fact that the phrase "dress 
■ajid piece sUlcs" is there used, not in a tech- 
nical sense as strictly descriptive of the ma- 
terial of which such fabrics are manufactur- 
•ed, but as more particularly expressive of 
their denomination as commercially known 
■among mercantile men in our markets. 
Manufactured ^oods made wholly pf silk, it 
is insisted, are associated together in that 
section, or 3.t least in that sentence of iHiQ 
section; but the fact is not so, even if it be 
admitted that dress and piece silks never 
■contain any admixture of cotton, as velvets 
manufactured partly of cotton and partly of 
silk are associated in the same sentence, 
^md are in terms subjected, if silk is th.e 
<iomponent material of chief value, to the 
same rate pf duty. Much less can be infer- 
red in support of the plaintiff's views from 
what follows ia the same sentence, as it is 
quite apparent that the word "silk," as used 
before the word "velvets," is employed to 
<dassify, or .as a part of the means of classi- 
fying, the different fabrics of that denom- 
ination, so as to show that cotton velvets 
and all 'Other fabrics of that name, in which 
silk is not the component material of chief 
value, are not subjected to the rate of duty 
therein specified. 13 Stat. 209. Explana- 
tions in nespefit to the -articles eniunerated 
in the succeeding sentence of the section, 
beyond those which have already been giv- 
en, are unnecessaiy, as the plaintiff admits 
in the agreed statement that those articles, 
or some of tiem, may contain an admixture 
of cotton and yet be legally liable to a duty 
of sixty per cent ad valorem, as therein pro- 
vided. Tested by these considerations, as 
the case must be if attentively considered, 
it is clear that the maxim, "noscitur a sociia," 
does not control the question of consti'uction, 
as is supposed by the plaintiff. Unqualified 
as the word ribbons is by its association, it 
must be understood in its usual commei'ciaJ 
sense, and when so defined, the case is whol- 
ly unaffected by the rule ladopted in Bend 
V. Hoyt, 13 Pet [38 U. S.] 271, on which the 
plaintiffs rely. They also refer to the clause 
in the prior act imposing 'duties on xibbous, 
and contend that their views find support 
from that provision; but the court is of a 
different opinion for several reasons. 12 
Stat 186-293. Dutiable ribbons, it is true, 
are described as silk ribbons; but that pro- 
vision is repealed, and the word silk is 
<li'opped in section S of the subsequent act, 
which affords a strong argument to show 
that congress, by using the general word, 
and without any qualification, intended lo 
include velvet ribbons as well as ribbons 
manufactured wholly of silk. 

Judgment for the defendant, with costs, 
as agreed by the parties. 
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LANE V. TOWNSBND et al. 

[1 Ware (286) 289; i 17 Am. Jur. 51.] 

District Court, D. Maine. Aug. 17, 1835. 

Writs iit Fedeiial Courts — Adoption of State 
WJtiTS— Pkactjoe at Law — Bail-Boxd is Ad- 
mi kaltt — Stjpulatjojjs in Pkogkess of Cause 

— SUKItENDEU OP PllINOIPAL, 

1. The process act of 1789 [1 Stat 93] adopt- 
ed for the courts of the United States, in each 
state respectively, the forms of writs and oth- 
er process, and the forms and modes of pro- 
ceeding in suits at common law, as they ex- 
isted at that time in the supreme courts of the 
states; but did not adopt prospectively such 
alterations as the states might afterwards 
make. 

[Cited in Lewis v. The Orpheus, Case No. 
8,330; The Joung Mechanic, Id. 18,182.] 

% The taldng of a bail-bond for the appear- 
ance of a party to answer to a suit, is part 
of the forms and modes of proceeding in a 
cause, and the liabilities of the parties to it 
are to be determined hy the rules of practice in 
the United States courts, and not by those of 
the state courts. 

3. Such ah instrument, taken to secure the 
appearance of a parly to answer a libel in the 
admiralty, is to he considered not as a bail-bond 
at common law, but as an admiralty stipulation, 
and construed according to the rules and the 
practice of courts of admiralty touching such 
stipulations. 

[Cited in Carroll v. The Leathers, Case No. 
2,455; The Ann Caroline v. "Wells, 2 Wall. 
(69 U. S.) 5^8; The Wanata v. Avery, 95 
U. S. 605.] 

4. Stipulations taken in the progress of a 
cause, for the purpose of sustaining and ren- 
dering effectual tlie jurisdiction of tbe court, are 
to be interpreted ,as to the .esent and limitation 
of responsibilily created by them by the inten- 
tion of the court which required them, and not 
by the intention of the parties who are bound 
by them. 

[Cited in The Koslyn, Case No. 12,068.] 

5. By a stipulation conditioned -for the appear- 
ance of a party to answer a libel and await and 
abide the decision of the court, the fidejussors 
are not fixed irrevocably by the return of non 
est inventus on the execution, but they may sur- 
xender the principal at any time before a de- 
cree lagainst them, on a ^citation to show cause 
in the nature of a scire facias at common law. 

[Cited in Ke Snow, Case J^o. 13.141; Louisi- 
ana Ins. Co. V. Nickerson, Id. 8,539.] 

6. Practice of the admiralty in regard to stip- 
ulations. Stipulations -required 'by the Roman 
law, and the manner of commeneing a suit. 

[Cited in The Infanta, Case No. 7,031.] 

This was a scire facias, or a proceeding in 
the nature of a scire facias, against bail. The 
plaintiff. Lane, obtained a decree upon a li- 
bel on the admiralty side of the court, for 
$100 damages and costs, against John M. 
Jordan, on the 27th of June, 1833. On the 
12th of December following, he took out ex- 
ecution and delivered it to the deputy mar- 
shal, returnable at the next S'ebruary term 
of the court. On the return day, the ofllcer 



1 [Reported by Hon. Ashur Ware, District 
Judge.] 
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made his return on the execution that he had 
made diligent search for the property of the 
said Jordan, to satisfy the execution, and 
could find none, and for the body, and that 
he was not to be found. The defendants in 
the action Tvere sureties for his appearance 
to answer the original libel on which the de- 
cree was obtained. The condition of the 
bond, in substance, is that said Jordan shall 
appear and answer to the process, and shall 
abide and perform the judgment of the court, 
or of any other court before which said pro- 
cess shall in due course of law be finally de- 
termined, and shall not depart without li- 
cense, then the obligation to be void, other- 
wise to remain in fuU force. The suit against 
the bail was commenced the 12th of June, 
1834. On the 28th of August following, the 
defendants committed Jordan to the county 
jail in Portland, for the purpose of dischar- 
ging themselves from their liability as bail, 
and on the same day gave notice of the com- 
mitment to the proctor of the libellant The 
question whether, on these facts, the defend- 
ants were discharged from their liability, was 
argued. 

O. S. Daveis, for plaintiff. 

J. L. Megquier, for defendants. 

WARE, District Judge. The defendants re- 
ly, in the first place, for their defence against 
this action, on the provisions of the law of 
ilaine of March 19, 1821, c. 67, § 1. This act 
provides that when any person becomes bail 
for the appearance of a party in any civil 
suit, and judgment is recovered against the 
principal, the bail may take him and com- 
mit him to the keeper of the jail in the coun- 
ty where the arrest -was made, or in that in 
which the writ was returnable, and the gaol- 
er is required to receive the party into his 
custody; and that upon the bail notifying 
the plaintiff or his attorney, within fifteen 
days after the commitment, of the time and 
place when and where the party is Commit- 
ted, provided the commitment is before final 
judgment on the scire facias, the bail shall 
be exonerated from their liability on the bond. 
The commitment was, in this case, after the 
return of non est inventus on the execu- 
tion, and after this process was commenced, 
but before final judgment upon it. It is ad- 
mitted that the bail have pm'sued the regu- 
lar steps required by this act to exonerate 
them from their liability, and if the liabilities 
of bail in suits in the courts of the United 
States are to be determined by the local law 
of the state, that judgment must be in their 
favor. It is contended that the local law 
does apply and constitute the law of the ease. 
The 34th section of the judiciary act of Sep- 
tember 24, 17S9 [1 Stat. 92], is referred to as 
furnishing the rule for governing the decision 
of the court. This provides that the laws of 
the sevei-al states, except where the consti- ' 
tution, treaties, or statutes of the United 
States otherwise provide, shall be regarded 



as rules of decision at common law in cases 
where they apply. The question then is, does 
the law of the state apply to the case. It 
has been decided by the supreme court that 
this section is merely a legislative recognition 
of a principle of universal jurisprudence as 
to the operation of the lex loci, that every 
contract is to be governed by the laws with 
a view to which it was made; but that it 
does not affect the modes of proceeding or 
practice of the courts. Wayman v. Southard, 
10 Wheat. [23 U. S.] 1. 

That it could not have been the intention 
of congress, in that section of the act re- 
ferred to, to regulate the course of judicial 
proceedings, is clear from the fact that the 
next act in the statute-book takes up this 
subject It is the act to regulate processes 
in the courts of the United States. This pro- 
vides that the forms of writs and process in 
the courts of the United States, except their 
style, in suits at common law, shall be the 
same in each state respectively as are now 
used in the supreme court of the same. 1 
Laws U. S. c. 21. This act adopted the 
state practice as it then existed, but it did 
not adopt prospectively the changes which 
might be afterwards made. It continued in 
force until 1792, when a new act was passed. 
This provides that the forms of writs, execu- 
tions, and other process, and the forms and 
modes of proceedings, in suits at common 
law, shall be the same as are now used in 
the courts, subject to such alterations and 
additions as the courts may in their discre- 
tion make, or as the supreme court may by 
rule prescribe to any circuit or district court. 
Act May 8, 1792 [1 Stat. 275]. This act regu- 
lated the practice of the courts of the Unit- 
ed States in this state until the year 1828, 
when "An act further to regulate processes 
in the courts of the United States,"— May 19, 
1828, c. 68 [4 Stat. 278],— was passed, which 
provides "that the forms of mesne process, 
except the style, and the forms and modes of 
proceeding in suits in the courts of the Unit- 
ed States, held in those states admitted into 
the Union since the 29th of September, 1789— 
in those of common law, shall be the same 
in each of the said states respectively, as ai-e 
now used in the highest court of original ju- 
risdiction of the same,— In proceedings in eq- 
uity, according to the principles, rules, and 
usages which belong to courts of equity— and 
in those of admiralty and maritime jurispi"u- 
denee, according to the principles, rules, and 
usages which belong to courts of admiralty, 
as contradistinguished from courts of com- 
mon law, except so far as has been otherwise 
provided for by acts of congress," subject to 
such alterations as should be made by the 
courts, or as should be prescribed to them by 
the supreme court The third section of the 
act provides, "that writs of execution and 
other final process, issued on judgments and 
decrees rendered in any of the courts of the 
United States., and the proceedings thereup- 
on, shall be the same, except their style, in 
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each state respectively, as are now used in 
the courts of such state, saving to ihe courts 
of the United States in those states in which 
there are not courts of equity, with the ordi- 
naxy equity jurisdiction, the power of pre- 
scribing the mode of executing their deci-ees 
in equity by rules of court." The law of 
Maine of 1821, having been in force at the 
time of the passing of this act of congress, 
it of course regulates tlie forms and modes 
of proceedings in the courts of the United 
States sitting in this state, as the state was 
admitted into the Union after the time men- 
tioned in the act. According to the decision 
in the cases of Wayman v. Southard, 10 
Wheat [23 U. S.] 1; Ogden v. Saunders, 12 
Wheat [25 U. S.] 213, and more especially of 
Beei-s V. Haughton, 9 Pet [34 U. S.] 329, the 
act of congress adopts tlie whole course of 
proceeding in a suit in the state courts, both 
mesne and final process, from its commence- 
ment to its termination. It must therefore 
include the practice of the state courts as to 
bail, as well the mode of taking bail as the 
extent of their liability and the manner in 
which they may discharge themselves. Id, 
361. 

If this then is to be considered as a pro- 
ceeding at common law, and to be governed 
exclusively by the principles of that law and 
the practice of the common law courts, and 
it was in this light that it was considered by 
the counsel when it was first argued, it must 
be determined by the provisions of the state 
law of 1S21. But can it be considered as a 
common law proceeding? The original suit, 
in the progress of which this bond was tak- 
en, was a libel in the admiralty, and the 
whole proceedings, from their inception to 
their close, were according to the course of 
the admiralty, and not according to the course 
of the common law. It is, therefore, as it ap- 
peal's to me, quite clear that it must be con- 
sidered and treated not as a bail-bond at 
common law, but as an admiralty stipulation. 
It is true that it is in the form of a com- 
mon bail-bond, but it also contains the sub- 
stance of a stipulation that is familiar to the 
jurisprudence of the admiralty, though it is 
not the stipulation, which according to our 
practice is most usually taken. If this is to 
be considered and treated as an admiralty 
stipulation, then the state law of 1S21 does 
not apply. The process act of 1828 adopts 
the state practice in courts of common law, 
and in part in courts of equity. But the 
states have no courts of admiralty, and con- 
sequently there could be no mles of practice, 
which could be adopted. But courts of ad- 
miralty have peculiar modes of proceeding 
and rules of practice adapted to the juris- 
diction which they exercise and the nature 
of the controversies which are brought before 
them. The act therefore, directs that the 
forms and modes of proceeding m courts of 
admiralty and maritime jurisdiction shall be 
"according to the principles, rules, and usages 
which belong to courts of admiralty, as con- 
Kfjed.oas. — 69 



tradistinguished from cotirts of common 
law." It seems, therefore, very dear that 
this stipulation having been taken in an ad- 
mu'alty suit, and being part of the proceed- 
ings in the suit, its nature and effect and the 
obligations resulting from it are to be de- 
termined not by the rules of the common 
law, applicable to the analogous obligations 
by bail-bond, but by the rules and principles 
which govern courts of admii'ulty in relation 
to this subject The jurisprudence of the 
eoui*ts of common law on the subject of bail- 
bonds, may furnish analogies, which deserve 
to be considered with the most respectful 
attention, but they cannot be considered as 
absolutely binding on the coui*t 

If we examine the instrument, its principal 
object cannot be mistaken. The libellant 
had, in the exercise of his legal rights, caused 
the person of Jordan to be arrested, to be 
held as a pledge for the satisfaction of the 
judgment which he might recover. The bail, 
or fidejussors, as the friends of the respond- 
ent, take this pledge out of his hands; but 
before they are permitted to do it, they are 
required to enter into a stipulation that he 
shall appear and answer the libel, and abide 
the decision of the couit; and if he fails to 
do it, they forfeit the penalty of the stipula- 
tion. There results from the stipulation 
against the bail, an alternative obligation, 
either to restore to the libellant his pledge, so 
that he may levy his execution upon him, or to 
pay the penal sum named in the stipulation, 
if the judgment is not otherwise satisfied. In 
this case, the respondent appeared and an- 
swered the libel; judgment was rendered 
against him, but when the execution was 
taken out he was not to be found, nor any 
property of his by which it could be satisfied. 
They became, therefore, according to the 
terms of the stipulation, liable to pay the 
penal sum, or at least so much of it as would 
satisfy the libellant's demand, and judgment 
must be rendered against them, unless the 
restoration of the pledge before judgment on 
this scire facias, or, in the language of the 
admiralty, this citation should be in equitj'- 
considered as a substantial compliance with 
the tei-ms of the stipulation. This question 
must be determined by the practice and juris- 
prudence of the court. I should have felt it 
as a great relief, if my judgment could have 
been enlightened by something like a settled 
course of decisions on this subject, but among 
the small number of reports of admiralty de- 
cisions in print, compared with those at com- 
mon law, the researches of the counsel have 
found none bearing on the question raised In 
this case, and I have met with none in my 
investigation. I am brought back to genei-al 
principles, aided by such analogies as the prac- 
tice of the coux-ts of common law furnishes 
in siiliilar cases. 

Under all systems of jurisprudence, courts 
feel themselves at liberty to deal with obli- 
gations of this kind with more freedom than 
they do with those which result from the 
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voluntary acts of the parties. In contracts, 
it is tlie intention of the party which governs, 
in giving a construction to the terms of the 
agreement, and when that intention is ascer- 
tnined, if it is not in collision with any rule 
of law, the court is bound to carry it into 
effect. But the securitj-, which is taken in 
the progress of a suit in court, for the pm-- 
pose of sustaining and enforcing its jurisdic- 
tion and authority, is taken under the order 
of the coiirt or of the law. Its terms are dic- 
tated by the law or the court, and as the will 
of the pai'ty is not consulted as to the tenor 
of the obligation, so his will or intention is 
not regarded in its interpretation. Such is 
the language of the civil law, which it is well 
known has had great influence over the juris- 
prudence, and more especially the practice of 
the admimlty. "In conventionalibus stipu- 
lationibus contractus formam eontrahentes 
dant; enimvero praetoriae stipulationes legem 
accipiunt de mente praetoris, qui eas impo- 
suit." Dig. 43, 1, 52. If, therefore, there is 
an ambiguity in the terms of the stipulation, 
or the construction of them is doubtful, it is 
not the intention of the party for which we 
are to inquire, for the wiU of the party had 
nothing to do in determining its conditions; 
the doubt must be removed by consulting the 
intention of the court, or the law which re- 
quired the stipulation and dictated its terms. 
"In praetoriis stipulationibus si ambiguus ser- 
rao accident, praetoris erit interpretatio; ejus 
enim mens aestimanda est." Dig. 46, 5, 9; 
Voet, ad Pand. 40, 5, 1; Heinn. ad Pand. 
pars. 7, note 71; Domat, Lois Civiles, liv. 1, 
tit. 1, § 2, note 24. The courts of common law 
deal witla the obligation of bail-bonds on the 
same principles. By the terms of the instru- 
ment at common law, the bond is forfeited, 
and the bail fixed by the return of non est 
inventus on the execution; and yet the courts 
have, notwithstanding, assumed the power of 
discharging the bail from the obligation, not 
as of strict right, but as of favor, on the sur- 
render of the principal after the return, and 
after suing out but before final judgment on 
the scire facias. Mannin v. Partridge, 14 
East, 599; Champion v. Noyes, 2 Mass. 482. 
ilr. Justice Story, in delivering the opinion of 
the court in the case of Beers v. Houghton, 
before referred to, observes that, "a recogni- 
zance of special bail being a part of the pro- 
ceedings in the suit, and subject to the regu- 
lation of the court, the nature, extent, and 
limitation of responsibility created thereby, 
are to be decided not by a mere examination 
of the instrurnent, but by reference to the 
known rules of the court and the principles 
of law applicable thereto." And in another 
part of his opinion he adds, "so much are the 
proceedings against bail deemed a matter 
subject to the regulation and practice of the 
court, that the court will not hesitate to re- 
lieve them in a summary manner, and direct 
an exoneretm* to be entered in such cases of 
indulgence"— that is, after the bail was fixed 
by the return of non est inventus, "as in cases 



of strict right." 9 Pet. [34 U. S.] 356-358. 
The obvious and sensible reason why the 
courts allow themselves such a latitude of dis- 
cretion in these cases, is that the stipulation 
or bond is taken in the interest of justice by 
their order, for the purpose of ^ving effect 
to their own judgments; to prevent the de- 
fendant from depriving the plaintifiE of the 
benefit of the judgment, by absconding and 
avoiding the process of the court. "Repub- 
licae intersit ne judicia fiant elusoria, et 
tamen reorum sit fugere." Heinn. Redta- 
tiones in Inst. 1. 4, t. 11-1. The surrender of 
the principal on the scire facias, though not 
a compliance with the letter of the bond, is 
considered as a substantial compliance with 
its intent, which is, that the person of the de- 
fendant shall be subject to the execution. 
"What then was the intention, or the object 
intended to be effected by this stipulation? A 
court can have none but a legal intention, 
and this is to be sought in the usage and es- 
tablished jurisprudence of the court. The 
practice of the court is the law of the court, 
and in the want of any authoritative de- 
cisions, showing what that is on a particular 
point, we must resort to the general nales of 
admiralty practice, and the principles of that 
jurisprudence from which it is derived. By 
the act of congress of 1789, regulating the 
practice of the courts, the forms and modes 
of proceeding in causes of admiralty and mari- 
time jurisdiction, are directed to be "accord- 
ing to the course of the civil law;" and in 
that of 1792, they are ordered to be "accord- 
ing to the principles, rules, and usages of 
courts of admiralty, as contradistinguished 
from courts of common law;" subject to such 
alterations as coui-ts in their discretion should 
deem it expedient to make. The practice here 
referred to, says Mr. Justice Johnson, in the 
case of Manro v. Almeida, 10 Wheat. [23 U. 
S.] 473, is the admiralty practice of this coun- 
try, as grafted on the British practice. It is 
known, he observes, that there are some pe- 
culiarities which have been incorporated into 
the jurisprudence of the United States. I am 
not, however, aware that our practice has any 
peculiarities in which it varies from that of 
the British, as to the nature and obligation 
of stipulations. 

According to tlie practice of the high court 
of admiralty in England, when a person is 
arrested on a libel in personam, he is obliged 
to give baU. or caution for his legal appear- 
ance, on the day and at the place named in 
the warrant, to answer the libellant in a 
cause civil and maritime. Gierke, Praxis, 
arts. 3, 24. The stipulation entered into on 
the arrest is only for his legal appearance, and 
to complete that appearance, he is required 
on the return day to enter into a new stipu- 
lation, to "abide the sentence (judicio sisti), 
to pay the costs and ratify the acts of his 
proctor." Gierke, Praxis, arts. 5, 12. When 
his legal appearance is completed, the first 
stipulation is satisfied, and the new one 
binds him to await and abide the decision of 
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the cause, to submit as well to all interlocu- 
toiy orders as to the final decree. When the 
libellant has obtained a decree and the re- 
spondent absconds, so that he cannot be found 
to be taken in execution, the libellant may 
move for a motion to the fidejussors to pay 
the debt and costs within a certain day, to 
be named in the monition, or in default of 
payment to be taken into custody. The court 
in its discretion, pass the order for the moni- 
tion on the motion, or order the principal to 
be called, and on his not appearing, order 
monition against the fidejussors. So if the 
principal has his home out of the kingdom 
or has no certain habitation within it, proof 
of this being given, or if it Is notorious, the 
court will, as soon as the time for prosecut- 
ing an appeal has elapsed, which in England 
is limited to fifteen days, order the fidejus- 
sors to be summoned to show cause why 
execution should not be issued against them 
without citing the principal. Gierke, Praxis, 
arts. 64, 65. This appears to have been the 
ancient practice of the high courts of ad- 
miralty in England, as we have it in the 
most approved books of practice, when it 
was in the familiar habit of acting on libels 
in personam, and before this brancli of its 
jurisdiction was reduced within such narrow 
limits by the prohibitions of the common law 
courts. The object of the stipulation was 
to compel the appearance of the party, to 
hold him to abide the decision of the cause, 
and to submit himself personally to the final 
process of the coui't in execution. Execu- 
tion was not issued against the sureties, 
provided it could be levied on the principal. 
Though by the terms of the stipulation, it 
was forfeited by the avoidauce of the debtor, 
their liability was not fixed, but by a decree 
of the court against them directly; and the 
practice of the court was, not to render that 
decree without giving them a reasonable 
time for producing the principal. When the 
process is in rem, and the person in posses- 
sion appears to defend the thing, the stipula- 
tion required is different The claimant is 
required to enter into a stipulation with sure- 
ties. 1st. To appear from time to time and 
abiae the sentence of the court— in judicio 
sisti, 2d. To ratify the acts of his proctor— 
de rato. 3d, To pay the judgment or sum 
decreed with costs— judicatum solvi. By the 
terms of this stipulation, the sureties and 
the party by his sureties, expressly submit 
to the jurisdiction of the court, and consent 
in case of default in the performance of the 
condition, that admiralty process shaU issue 
against them. 2 Brown, Civ. & Adm, Law, 
409. 

Our practice is somewhat different When 
a libel is filed in rem, whether in a petitory 
or possessors' suit, a warrant is issued to 
the marshal, directing him to arrest the 
thing and hold it in his custody, to await 
the order of the court, and a citation is is- 
sued to the person in whose possession it is, 
and also to all persons claiming an interest 



in it, to appear and show cause why a de- 
cree should not pass in conformity to the 
prayer of the libel. On the return day, if 
any one appears as a claimant to defend, 
he is required, before being admitted to 
make a defence, to enter into a stipulation 
for costs, the thing in controversy remain- 
ing in the custody of the court. If the claim- 
ant wishes to have the possession restored 
to him, the court will pass an order for its 
restoration on his entering into an addition- 
al stipulation, in a sum equal to the value 
of the thing, to be ascertained by an ap- 
praisement, which stipulation, in the further 
proceedings, becomes a substitute for the 
thing itself; and if judgment passes for the 
libellant it is entered on the bond or stipu- 
lation, and execution issues accordingly. The 
stipulation, as well for the costs as for the value 
of the property in controversy, binds the 
sureties equally with the principal party for 
the absolute payment of the amount decreed, 
and they cannot discharge themselves by a 
surrender of the principal. In libels in per- 
sonam also, our practice is in some respects 
different from what appears to have been the 
practice of the high court of admiralty in 
England. By the third printed rule of this 
coui-t when a warrant of arrest is issued on 
a libel in personam, the respondent is re- 
quired, in order to complete his legal ap- 
pearance, to enter into a stipulation with 
fidejussors not only to appear and answer 
the libel, and abide all the orders and de- 
crees of the court interlocutory as well as 
final, but also to pay the judgment The 
fidejussors are not discharged from the stipu- 
lation by surrendering the principal, but they 
are bound absolutely to pay the debt in case 
he does not. The same rule is adopted by 
the district courts of New York, and it is 
presumed to be in conformity with the gen- 
eral practice of the admiralty courts in this 
country. Conk. Prac. 437. It seems, there- 
fore, that the prevailing practice in this coun- 
try is to require, in libels in personam, securi- 
ty for the payment of the debt or damage, 
and such a stipulation is ordinarily taken in 
libels founded on contract, as for wages. 
But in libels for personal torts, as for as- 
saults and batteries, the practice in this dis- 
trict has been not to require this stipula- 
tion, but to take one for the personal ap- 
pearance of the party, binding him to await 
and abide the final decree of couit called, 
in the technical language of the court, the 
stipulation in judicio sisti. And such was 
the one taken la the present case. The coun- 
sel for the actor has referred to the practice 
of the court, in requiring security in ordinary 
cases to pay the judgment, and earnestly 
urged it as a reason for holding the parties 
to this stipulation, to a strict compliance 
with its conditions. The stipulation is sub- 
stantially the same as a bail-bond at com- 
mon law; and we have seen that if we are 
to be governed by the analogies of the com- 
mon law, though the penalty is technically 
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forfeited by a return of non est Inventus on 
the execution, yet that the surrender of the 
principal by the sureties on the scire facias, 
is a substantial compliance with the condi- 
tion of the bond. The principles of admiralty 
practice, as we have them in Gierke's Praxis, 
seem to me very clearly to lead to the same 
result, and this conclusion will be fortified 
by a recurrence to that system of jurispru- 
dence which has had a prevailing influence 
over the course of proceeding in these courts. 
The practice of the court of admiralty is 
framed on the basis of that of the civil law. 
It was observed by one of the most eminent 
of modern judges, Lord Hardwicke, "that the 
court of admiralty proceed entirely by the 
rules of the civil law, except in cases 
omitted, and therefore in that court, a knowl- 
edge of the ancient practice of that law is 
indispensably necessaiy, and must be had 
previously to the study of the modern prac- 
tice of the couit." 2 Brown, Civ. & Adm. 
Law, pp. 34S-349. In this countiy we have 
seen that under the first process act, the 
course of the court was directed to be ae 
cording to that of the civil law. And what 
is material in the present case, the stipula- 
tions which are used in the admiralty are 
borrowed directly from the practice of the 
Roman forum. In the want of any authori- 
tative decisions of our own courts, applica- 
ble to the case, ifc is natural to recur to that 
system of jurisprudence from which the 
practice of the court is derived; not that the 
decisions of the civil law are of binding au- 
thority, but the principles of that law may be 
reasonably expected to shed some light on 
the nature and obligation of an instrument 
which is borrowed directly from it. It is 
stated by Blackstone, in speaking of process 
in the common law courts, that bail above 
or bail to the action, answers in some meas- 
ure to the stipulation or satisdatio of the 
Koman law. The defendant, he says, entered 
into a stipulation that he would continue in 
court and abide the sentence of the judge, 
much like our special bail, "but with this 
difference, that the fidejussors were there 
absolutely bound judicatum solvere, to see 
the costs and condemnation paid at all 
events." 3 Comm. 291. Brown, in his Ad- 
miralty Law, quotes Blackstone, and though 
a slight doubt seems to have crossed his 
mind as to the entire con-ectness of his au- 
thority, the doubt was apparently a transient 
one. Vol. 2, pp. 356, 412, in notis. The 
natural inference from the language of 
Blackstone, is, that a stipulation of this 
tenor was ordinarily, if not always, taken 
in a Koman suit; that it was the usual, if 
not the only stipulation known in their prac- 
tice. If the fact were so, it would give 
weight to the argument urged on this ground, 
as going to show that the whole course of the 
jurisprudence, from which our practice is 
mainly derived was, to hold the defendant 
to give ample security. But, although it is 
well known that the laws of Rome, especial- 



ly in the early ages of the republic, were 
extremely rigorous in enforcing the payment 
of debt, and notwithstanding the imposing 
authority of great names, it is, I think, ex- 
ceedingly clear that the fact is otherwise. 
To make this evident, it may be necessary 
to give a brief account of the commencement 
and progress of a Roman suit in its first 
stages. 

The first step in legal process, was called 
"In jus vocatio," or the citation. This was 
originally the private act of the party. By 
the laws of the Twelve Tables, tab. 1, c. 1, 
the creditor was authorized, of his own 
right, and without the authority of a pre- 
cept from a magistrate, to seize his debtor 
in the street, or anywhere in public, and 
forthwith carry him before the praetor. Tlio 
formula of citation was very brief, but quite 
intelligible: "Ambula in jus, te in jus voco, 
sequere ad tribunal." If he hesitated, or at- 
tempted to escape, struitve pedes, the credit- 
or, calling the bystanders to witness, might 
seize and drag him, obtorto coHo, to the 
judgment-seat And such was the severity 
with which the rights of creditors were en- 
forced, that the infirmities neither of age 
nor sickness were an excuse, but if he was 
relentless enough, the creditor might place 
the sick or aged debtor on a cart, and carry 
him before the praetor. Poth. Pand. 2, 4, 1; 
Heinn. Ant. Rom. L. 4, 6,' 14; Rep. de Jurisp. 
Mot. "Citation." Huber. Prael. Inst. 1. 4, 
16, 5. The primitive law of the Twelve 
Tables, continued in force for a long period. 
It seems to have been the common practice 
to the last age of the republic. Horace, Sa- 
tires, 1. 1, sat. 9. It had not become obsolete 
in the time of Pliny (Panegyric, c. 3G); and 
it remained apparently a legal mode of com- 
mencing a suit, nearly down to the age of 
Justinian, or it would not have been so 
largely treated by the compilers of the Di- 
gest (liber 2, tit. 4r-7). It however gi-ad- 
ually grew into desuetude, especially under 
the Greek emperors, until it was finally abol- 
ished by Justinian, and the more decorous 
practice of having the citation served by an 
officer of the court, was established by law. 
Heinn. In. Pand. pars. 1, 2S1; Voet, ad 
Pand. 2, 4, 13; Huberi, Prael. in Dig. 2, 4, 1. 
In the early as well as the later practice 
of the Roman law, when the debtor was ar- 
rested by the creditor, unless he compro- 
mised with the plaintiff, or was prepared im- 
mediately to go before the praetor and an- 
swer to the suit, he was obliged to give a 
caution, usually with sureties or fidejussors, 
for his appearance at a future time. Leg. 12, 
tab. 1, c. 2; Poth, Pand. 1. 2, tit. 6; Gaii, 
Inst. 4, 134. This was called the stipulation 
in judicio sistendi. It was taken at the 
same time and for the same objects, as that 
taken in the present case. The defendant 
became bound, and his fidejussors for him, 
that he should appear at the time named in 
the stipulation, and that he should appear in 
eadem causa, that is, that he should submit 
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himself to the jurisdiction of the court, as 
far as he was subject to it, when the citation 
was served. If, therefore, between the time 
of service of the process and the day of ap- 
pearance, he had acquired a personal priv- 
ilege of declining the forum, or excepting to 
the Jurisdiction of the com-t, he did not ap- 
pear, sistere in eadem causa, and the stipu- 
lation was forfeited. But it was not a for^ 
f eiture, if he had in the mean time contracted 
new obligations, become embarrassed in his 
affairs, and less able to pay his debts. Dig. 
2, 11, 12. The object of the stipulation was 
satisfied, when the party was personally sub- 
ject to the process of the court. It was in its 
terms forfeited by the non-appearance of the 
party on the fixed day. But the tribunals 
admitted a variety of excuses. These show 
that the equity of the praetor went as far, at 
least, as the couits of common law, in re- 
lieving against the words of the stipulation, 
when its substantial objects were obtained. 
If the defendant was prevented from attend- 
ing, by the duties of any municipal oflSce 
(Dig. 2, 11, 2, § 1) J or if he was required to 
be at another place as a witness (Dig. 2, 11, 
2, § 3) ; or if he was detained by the order of 
a magistrate (Dig. 2, .11, 2, § 9); if he waa 
condemned for a capital offence, whether to 
the punishment of death or exile (Dig. 2, 11, 
4) ; if he was in prison or in military custody 
(Dig. 2, 11, 4, § 1) ; if he was a captive of the 
public enemy (Dig. 2, 11, 4, § 3); if his at- 
tendance was prevented by the death of one 
of his family (Dig. 2, 11, 4, § 2); and finally 
if he were detained by sickness, tempestu- 
ous weather, or a flood, "valetudine, tem- 
pestate, vel vi fluminis" (Dig. 2, 11, 2, § 3),— 
the praetor in all these eases relieved against 
the penalty, and the fidejussors were dis- 
charged. It may be stated in the form of a 
general proposition, that the forfeiture was 
never exacted when the non-attendance of 
the party was excused by any reasonable 
cause; and though the practice of the courts 
may have, in the course of time, fixed and 
limited the number and nature of these ex- 
cuses, it is quite apparent that the Roman 
forum was even more~ indulgent in these 
cases, to the defendant, than the com-ts of 
common law. Parker v. Chandler, 8 Mass. 
264. Under the ancient law, this stipulation 
bound the defendant merely to appear at the 
tribunal at the time fixed. It did not oblige 
him to attend and await from time to time 
the decision of the court. By his appear- 
ance alone, the stipulation was saved. This 
might answer the pin-pose of justice while it 
was administered with the promptness re- 
quired by the laws of the decemvirs. These 
required the praetor to hear the cause before 
midday, and if either of the parties did not 
appear before noon, to proceed to a decision 
on an ex parte hearing before sunset. "Solis 
occasus suprema tempestas esto." Tab. 1, 
c. 3. The trial could not last longer than a 
day. "When the refinements of wealth and 
civilization rendered controversies more 



complicated, and suits were drawn out to 
greater length, the terms of the stipulation 
were enlai'ged, so as to require the defendant 
to remain and await the decision of the 
cause, "Quod in judicio permaneat usque ad 
terminum litis." Inst. 4, 11, 2. This was 
the stipulation ordinarily entered into, and 
the only one which was required in a per- 
sonal action when the defendant appeared 
and defended in his own person. He was 
never required to find fidejussors to pay the 
debt. Inst. 4, 11, 1, Vinn. in loc. Huberi 
Praelect. in Inst. 4, 11, 1. 

The stipulation judicatum solvi, was never 
required in personal actions, except when a 
thix'd person appeared and defended as proc- 
urator. We are not to understand by proc- 
urator, a proctor in the sense in which the 
word is used in the admiralty. He was not 
the advocate or patron, who managed the 
cause in court. He was the attorney or 
agent, acting under a special power or proc- 
uration. Dig. lib. 3, tits. 1, 3; Huberi 
Praele'ct. in Dig. lib. 3, tit. 1; Gaill, Pract 
Obs. fib. 1, obs. 43. The reason why a proc- 
tor was required to enter into this stipula- 
tion, was founded in a peculiarity of the Ro- 
man law. Any person might appear and 
take upon himself as proctor, the defence of 
another's cause, without any mandate for 
that purpose. Vinn. in loc. Inst. 4, 11, 5. And 
when the cause was defended by a proctor, 
whether with or without a mandate, the 
joining of the issue, as it would be termed in 
our practice, or the litis contestatio, or sus- 
ceptio judicii, as it is called in the civil law, 
operated what is technically called a delega- 
tion, the substitution of a new debtor for 
the old one. According to the subtlety of 
the law, the proctor became the debtor, and 
the original debtor was discharged. Vinnius 
in Instit. 4, 11, 1. He became dominus litis, 
had the control of the suit, and judgment 
was rendered against him. As any person 
had a right to come in as a volunteer, take 
upon himself another's defence, and substi- 
tute himself for the defendant, as debtor, he 
was required, as a preliminary step, to enter 
into a stipulation with sureties, to pay what- 
ever should be adjudged to be due. If he un- 
dertook the defence without a procuration 
from the defendant, the judgment was not 
only against him in form, but he was com- 
pelled to pay it. If he was duly constituted 
proctor by a regular mandate, still from the 
time of contestation of the suit, he was tech- 
nically considered as the debtor, and the 
judgment was in form against him. The 
stipulation was not the less required, for it 
was a universal rule that defence could nev- 
er be made by a proctor, without a stipula- 
tion to pay the judgment. "Nemo alienae 
rei sine satisdatione defensor idoneus intel- 
ligitur." Gaii Inst. lib. 4, 101; Dig. 3, 3, 
46, § 1, Code, lib. 2, tit. 57. But in this case 
the remedy on the judgment was denied by 
the equity of the praetor against the proctor, 
or in the language of oin: law, the judgment 
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against the proctor was enjoined, and exe- 
cution was issued against the real debtor. 
Vinn. in Inst. 4, 11, 1, Dig. 42, 1, 4. 

Until the reign of Justinian, the law with 
respect to stipulations in actions in rem, was 
different. The reason of the difference is 
found in the different nature of the actions. 
Personal actions, called eondictions, are 
founded on some personal obligation, by 
which the defendant is bound to do some act, 
or render some payment to the plaintiff. In 
a personal action, therefore, the defendant 
was required to give security to appear and 
await the termination of the suit, that the 
plaintiff might have the means of compelling 
him personally to fulfil his obligations. But 
actions in rem, called vindications, were 
founded in a right of property in the subject 
of controversy, and were brought to recover 
the thing in specie, and lay only against the 
person in possession. Dig. 44, 7, 25. As the 
right of property was in controversy, the 
possessor was obliged to give security to sur- 
render the thing or pay its value, if the de- 
cision was against him. Gaii Instit L. 4, 
8S-94. But the distinction was abolished by 
Justinian, and the defendant was not re- 
quired to enter into any other stipulation 
than that in judicio sistendi. Inst. 4, 11, 2, 
A^inn. in loc.2 



2 Brown, in his Civil and Admiralty Law, 
devotes one chapter exclusively to the history 
and analysis of a suit as it was conducted in 
the tribunals of ancient Rome, as forming a 
natural and necessary introduction to an ac- 
count of the practice of the admiralty. On the 
subject of the stipulations which were required 
in the progi*ess of the suit in tlie prar-tiof of 
the Roman forum, he says that: "Tlie cautions 
or securities were: Judicatum solvi. De ju- 
dicio sisti. De rato. By the first the suitor 
engaged, if he lost the cause, to pay whatever 
sum should be condemned by the judge. By 
the second he gave security to abide the sen- 
tence; and latterly also to pay one tenth of the 
sum in dispute. By the third he engaged that 
the principal would confirm the acts of his 
proctor." Vol. 2, p. 356, note. This account 
of the stipulations in a Roman suit, is in some 
respects defective, in others loose, and in oth- 
ers singularly inaccurate. The first stipulation 
mentioned, judicatum solvi, was required of 
the defendant in some cases, but not gener- 
ally; and takes its name from that which was 
its principal, but not sole object, that of se- 
curing to the actor the payment of the judg- 
ment. It contained three clauses, "De re judi- 
cata, de re defendenda, de dolo malo." By the 
first clause the defendant became bound, and 
his fidejussors for him, to pay the judgment 
forthwith; but in practice the exaction of the 
dobt was postponed for a short time. B%' tlie 
second, the defence was required to be full and 
complete, "Boni viri arbitratn": anil In- the 
third, he stipulated against all fraud, "Dolum 
malum abesse et abfuturnm esse." Huberi 
Praeleet. ad Dig. 46, 7-1; Voet. ad Pand. 2, 8, 
14; Dig. 46, 7, 6. The second stipulation, also, 
in judicio sistendi, was one required of the de- 
fendant, and was the one ordinarily required. 
It answered to a recognizance of special bail 
at common law, and was nothing more. But 
Brown says that latterly it bound him also to 
pay a tenth part of the sum in dispute, if jxidg- 
ment was against him. Now as this was a 
stipulation required only of defendants, and 
never of the plaintiff, if judgment was against 



Such appear to be the general rules with 
respect to these praetorian stipulations in the 
jurisprudence of Rome. A minute knowl- 
edge of the practice could hardly be expected 
to be acquired from such elementaiT works 
on the civil law as are preserved; and Tri- 
bonian, after giving an exposition of the gen- 
eral pi'inciples, refers the student for an ac- 
curate knowledge of details to the daily prac- 
tice of the couits. Inst. 4, 11, 6. If Black- 
stone referred to the practice of the Roman 
forum, as he undoubtedly did, he certainly 
labored under a mistake, when he supposed 
the civil law in all eases required of the de- 
fendant a stipulation for the payment of the 
debt. In personal actions this was never re- 
quired, except of a proctor defending anoth- 
er's cause, the reasons for which have been 
ah-eady stated. He seems to have taken the 
exception for the rule. As. far as my in- 
quiries have extended, he is equally mistak- 
en, if he refei-s to the practice of those na- 
tions which have adopted the Roman law as 
the basis of their jurispnidence. The mod- 
ern practice seems to be various with re- 
spect to these stipulations. But a usage gen- 
erally prevails, introduced in favor of com- 
merce, when a defendant is a foreigner and 
has no domicil within the jurisdiction of the 
court, to commence the suit by an arrest for 



him, he was bound not only for a tenth but 
for the whole of the judgment, and if he gave 
i security for paying it, it was by a stipulation of 
an entirely different cliaracter. The truth is, 
that Brown has confounded the common cau- 
tion required of defendants, with one which, 
in a later age, was required of plaintiffs. 

The temerity of suitors, or vexatious litiga- 
tion by the ancient Roman law was restrained 
in three ways: First, by the action of calumny, 
or, instead of it, the defendant might require ot 
the actor the oath of calumny. Gaii Inst. 4, 
176. Second, by a pecuniary penalty in some 
cases; third, in other cases by the infamy of 
the judgment, as of tutelage, deposit, partner- 
ship, mandate, &e. Inst. lib. 4, tit. 16. The 
first, or the action of calumny, was the princi- 
pal cheek on the temerity of plaintiffs, by which 
the defendant in the first action recovered 
against the plaintiff usually one tenth, but in 
some cases a fifth, and in others a fourth of 
the sum for which he was sued, by way of pen- 
alty, and as an indemnity for his costs and ex- 
penses in defending a groundless and vexatious 
suit. The civilians held that the plaintiff was 
not subject to costs, nor to any penalty by \\ 
of indemnity to the defendant, except the ac- 
tion was vexatious and commenced without 
probable cause — "sine justa causa litigandi." 
Vinn. in Inst. 4, 16, 1, note 3; Gail!, Pract. 
Obs. L. 1, obs. 152; Heinn. Recitationes, L. 
4, 16, 2. And this opinion, though not stand- 
ing on any express text of the corpus juris of 
Justinian, is confirmed by the lately discovered 
commentaries of Gaius. "Caluminae judicio 
decimae partis nemo damnatur, nisi intelligit, 
non recte se agere, sed vexandi adver.^arii 
gratia actionem instituit." Gaii Inst. lib. 4, § 
178. The action of calumny, therefore, the only 
remedy which a defendant ordinarily had to re- 
cover the costs of suit when judgment had been 
rendered in his favor, was nothing more nor 
less than an action of damages for a malicious 
suit. This action, having fallen into desuetude 
before the days of Justinian, was abolished by 
that emperor and the oath of calumny substi- 
tuted in its place, by which the actor was re- 
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tlae purpose first of giving jurisdiction to tlie 
court against the maxim of the Roman law, 
"Actor rei forum sequitur"; and in the sec- 
ond place for securing the creditor in his de- 
mand. In this case the defendant will not 
he discharged from the arrest, but on his 
submitting to the jurisdiction of the court, 
and finding sureties in a stipulation to satisfy 
the judgment But this practice is not al- 
lowed, except when the defendant is a for- 
eigner, or is suspected of flight Vinnius, 
Comm. in Instit 4, 11, 7; Heinn. Recitationes 
in Instit 4, 11, 3; Voet, ad Pand. 2, 8, 10, 
1. 2, 4, 18, 22; Huherj Praelect in Inst 4, 11, 
5; Cocceius, Jus Controv. Civ. 1. 40, tit 7. 

The stipulation ordinarily required in per- 
sonal actions:, that in judicio sistendi, an- 
swers more nearly to special bail than Black- 
stone supposed. Its object was substantially 
the same and nothing more, that of sustain- 
ing and rendering efiEeetual the jurisdiction 
of the court against the person of the defend- 
ant It was no part of its object to enable 
the actor to receive his debt of the fidejus- 
sors. When that was intended, a different 
stipulation was required. When its objects 
were substantially attained, the equity of the 
praetor relieved the fidejussors against the 
words of the instrument If then the court 
is to be governed by the spirit of that juris- 



quired to swear to his belief in the goodness of 
h-'s cause. Inst 4, 16, 1; Vinn. in loc. Code 2,, 
59, I. 2, 6. After the publication of the Pan- 
dects he made this further provision against 
vexatious litigation, and required the actor, on 
filing tlie libel, to enter into a stipulation with 
sureties to bring the action to issue, litis con- 
testationem, within two months (Novel. Ub); 
2d, that he would prosecute the suit to final 
judgment; 3d, that he would pay the defend- 
ant one tenth part of the sum demanded m 
the libel if it were adjudged eum mjuste litem 
movisse (Novel. 112; Heinn. Recitationes, lib. 
4 tit. 11), that he had commenced the action 
without probable cause, or vexatiously; for 
this is the interpretation which the civilians 
put upon the words of the Novel. This was 
nothing else than a stipulation for costs by 
way of penalty for commencing a groundless 
action, and so it appears from the Novel, sump- 
tuum et expensarum nomine. It is therefore 
quite certain that Brown must have been en- 
tirely mistaken when he supposed that this 
made a nart of the stipulation in judieio sis- 
tendi. The stipulation for costs was required of 
the actor or plaintifE; that to await and abide 
thp judgment of the court of the defendant only. 
The author has fallen into a still more re- 
markable mistake with regard to the stipula- 
tion de Rato. By this, he says, that the prin- 
cipal engaged to ratify the acts of his proctor. 
By the term procurator, (proctor,) is meant 
nothing more than an authorized agent, acting 
under a procuration or power of attorney from 
his principal. A procurator ad litem is a per- 
son authorized to carry on and represent the 
principal in the suit There is a manifest ab- 
surdity m requiring of a party a stipulation to 
ratify the acts of an agent whom he had ^- 
ready authorized to act for him; and the ab- 
surditv would be, if possible, greater in the 
civil than in the common law. There was, in 
the principles of the law, and in the forms and 
modes of judicial proceedings, an intrinsic dif- 
ficulty in a suit's being carried on by any other 
person than the party himself. And the ditn- 
culties were only overcome by the fiction of 
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prudence, which is admitted to have exer- 
cised a controlling influence in regulating 
its practice, the inquiry will be, whether the 
plaintiflC has had substantially the benefit of 
this stipulation. The person of the respond- 
ent in the original libel was surrendered as 
soon as the fidejussors were called on by 
legal process to surrender him, and the libel- 
lant has had an opportunity of taking him 
in execution, if he had chosen to do it. The 
courts of common law hold this to be a suffi- 
cient compliance with the condition of a 
bail-bond to discharge the ball. It is said, 
indeed," that in this case their discharge is 
ex gratia and not ex debito jusUtiae. But 
what was once favor and indulgence, by the 
practice of the court has been converted in- 
to a right In this state, from the earliest 
period of its judicial history, the bail could 
always surrender the principal on scire 
facias, as a matter of right This clear and 
strong expression of professional opinion, in- 
dicated by the uniform practice of the 
courts, that a surrender on the scire facias 
is such a performance of the condition of the 
bond, as in equity should discharge the bail, 
carries with it an authority not easily re- 
sisted. And if it is held sufficient to exon- 
erate the bail by the courts of common law, 
it should, by at least as strong a reason, be 



supposing that the proctor himself became the 
real party. A mandate creating a proctor ad 
litem was construed to be not a simple man- 
date or power, but a transfer of the party s in- 
terest in the subject in controversy; jmd this 
imaginary transfer was supposed to be con- 
summated by contestation of suit. 1 rom that 
time it was irrevocable, and the proctor became 
dominus litis. The proceedings were all m his 
name, and the judgment was in form for or 
against him. He was technically the party to 
aU purposes, and the real party had no stand- 
ing in court at least according to the forms of 
law; though his rights were protected by the 
court Heinn. Recitationes, lib. 4, tit 10, Ine 
stipulation de Rato, as it was shortiy called, or 
ratam rem habiturum dominum, was one re- 
quired of the prcetor of the actor or plaintiff, 
in all cases, and of the proctor of the defend- 
ant in actions in rem (Heinn. Pand. lib. 4b, 7, 
§ 75), by which he was required to give se- 
curity that the principal should ratify his acts. 
It is the more extraordinary that a writer treat- 
ing professedly of the practice of the civil law 
should have fallen into such an error, as W.iS 
stipulation forms the subject of one entire titie 
in the Digest (lib. 46, tit 8). Vinnius contends 
that it was not required universally, bu* only 
when it was not clear whether the proctor was or 
was not authorized to act for the principal m 
the matter in question. Code 2, 13-1; Vmn. 
in Inst. 4, 11, in princip. note 1. The reason 
given is, that if he had authority, the stipula- 
tion was unnecessary; if he had not, the juGg- 
ment would not he binding on the plaintiff, and 
the defendant might be called on to litigate the 
same question again; "periculum enim est 
iterum dominus de eadem re experiatur. Otau 
Inst 4, 98; Justinian, Inst 4, 11, in prmcipio. 
If there was no question of the proctor's pow- 
er to act for the principal, as if he had been con- 
stituted proctor in court apud acta (Code -^, 
57); or if a written authority was in the de- 
fendant's hands, the stipulation was not re- 
quired (Dig. 3, 3, 65; Huber. Prael. m Dig. 
hb. 46). 
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so held by a court of admiralty, which pro- 
fesses to administer justice ex aequo et bono 
in the liberal spirit of a court of equity. 
My opinion is, that judgment be rendered 
for the defendants, but the plaintiflE is en- 
titled to the costs of the citation. 
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Bankuoptcy — Stopping Payment op Commercial 

PaPEU — FOORTEEX DaTS' STOPPAGE — As- 
SIGXMEXT IN MeAXTIME. 

A merchant who stops the payment of his 
commercial paper cannot prevent the running 
of the fourteen days, necessary to make this 
stoppage an act of bankruptcy, by the execu- 
tion of an assignment for the benefit of all his 
creditors, previous to the expiration of said 
period. 

[Cited in Riley v. Carter (Md.) 25 Atl. 673.] 

In bankruiJtcy. 

WELKBR, Disti-ict Judge. This petition 
was filed by Wellington, Brothers &, Co. on 
the 29th day of October, 1873. The acts of 
bankruptcy alleged are: First, being a mer- 
chant, the suspension of his commercial pa- 
per on the 13th day of September, 1873, and 
not resuming the same within a period of 
fourteen days; second, that on the 13th 
day of September, 1873, being a merchant 
and tradei', he fraudulently stopped pay- 
ment of his commercial paper and had not 
paid the same within a period of fourteen 
days thereafter, nor at any time since the 
said stoppage. 

The said P. Laner answers: First. Deny- 
ing the acts of bankruptcy set forth in the 
petition. Second. That on the 23d day of 
September, 1873, he made an assignment of 
all his property and effects to one S. P. 
Jenkins for the benefit of the creditors of 
him, the said P. Laner, and that the said 
property and effects are being administered 
by said assignee under and in pursuance of 
the statutes of the state of Ohio, and for the 
benefit of said creditors. 

This issue is submitted to the court 
There appears to be no evidence to show 
that the debtor fraudulently stopped pay- 
ment, and the question arises on the charge 
of the suspension of commercial paper for- 
fourteen days. It is admitted that Mr, 
Laner was a merchant and trader on the 
13th day of September, 1873, and that he 
neglected and refused, on that day, to pay 
his commercial paper, being the note of the 

1 [Reprinted by permission.] 



petitioning creditors, and continued that sus- 
pension until the 23d of September, 1873, 
when the assignment set out on the second 
answer was made. There was no evidence 
showing the payment of the commercial pa- 
per by the debtor at any time before the 
expiration of fourteen days, from the time 
of suspension. 

It is claimed by the debtor that this sus- 
pension of his commercial paper, so far as 
the bankrupt law [of 1867 (14 Stat 517)] is 
concerned, ceased at the time of the assign- 
ment of his property, under the state law, 
for the benefit of his creditors, and that was 
done before the fourteen days' suspension 
was complete. If, on the 23d day of Sep- 
tember, the debtor had paid his commercial 
paper to the petitioning creditors, tliat 
would, of course, have stopped the suspen- 
sion. Was the assignment then made tanta- 
mount to the payment of the paper? The 
assignment to an assignee for all the cred- 
itors of the debtor's property did not then 
pay the note of these creditors. This can 
hardly be claimed. It did not then operate 
as such payment. If not paid then the sus- 
pension continued, and when the fourteen 
days had expired it made a complete act of 
bankruptcy. 

It has been held, in Re Ess [Case No. 
4,530], "that if a merchant or trader sus- 
pends payment of his commercial paper for 
fourteen days, that is an act of bankruptcy 
of which any creditor may avail himself. 
The act of suspension raises a presumption of 
insolvency, and makes the party guilty there- 
of a proper subject for proceedings in bank- 
ruptcy. It is not enough that the debtor 
shall pay his suspended paper alone. He 
must pay or settle aU his debts and satisfy 
all his creditors if he would wipe out the of- 
fense against his commercial standing com- 
mitted by the suspension." The fourteen 
days' suspension having expired before the 
petition in this case was filed, and continued 
until the filing on the 29th day of October, 
1873, authorizes this court, for that act, to 
adjudge him a bankrupt. 

Another question presented by the answer 
is: Whether the state court, under the as- 
signment of the 23d September, having ob- 
tained jurisdiction of the property and as- 
sets, and the administration of the debtor's 
estate, does prevent the bankrupt court from 
proceeding under the bankrupt law, no fraud 
having been shown in the assignment If 
that were so, then debtors, by such assign- 
ments, could entirely defeat the operation 
of the bankrupt law. I do not think that 
the assignment interferes with the adjudi- 
cation here, or constitutes a defense to these 
proceedings. 

It may be a question, which I do not now 
undertake to settle, whether it is best for the 
creditors to compel the assignee under tlie 
state law to deliver over to the assignee in 
bankruptcy the property and effects of the 
debtor to be administered in this court. 
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That may be a ctuestion to be considered by 
the creditors and tlie court bereafter. 
Let the adjudication be made. 
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Case Wo. 8,056. 

In re LANG. 

[2 N. B. R. 480 (Quarto, 151).] i 

District Court, D. Massachusetts. 1869. 

Bankkuptcy — Applioatios fok Disohakge — 

Within What Time to be Made— Last 

Day Thanksgiving Day. 

A was adjudfied a bankrupt November 26, 
1867, and filed his application for a discharge 
November 27, 1868. Meld, that the case was 
witliin the eauity and fair construction of sec- 
tion forty-eight of the bankrupt act of 1867 [14 
Stat. 540], which provides that when any par- 
ticular number of days is prescribed, and the 
last day falls on a Sunday, Christmas Day, or 
any day appointed by the president of the Unit- 
ed States as a day of public thanksgiving, the 
last day shall be excluded from the computation. 
Usual order of notice to creditors allowed to be 
issued. 

[Cited in Cooley v. Cook, 125 Mass. 409.] 

The adjudication of bankruptcy in the case 
of J. H. B. Lang was made November 26, 
1867. The bankrupt filed in court his ap- 
plication for a discharge November 27, 1868, 
and the question was raised ex parte wheth- 
er his application was within one year from 
the adjudication, as required by section 
twenty-nine of the bankrupt act. 

S. Edwin Ireson, for bankrupt 

LOWELL, District Judge, held that the case 
was within the equity and fair construction 
of section forty-eight, which provides that 
when any pai'ticular number of days is pre- 
scribed by the statute for doing any act, or 
for any other purpose, and the last day falls 
on a Sunday, Christmas Day, or any day 
appointed by the president of the United 
States as a day of public thanksgiving, &c., 
the last day shall be excluded from the com- 
putation. 

The order of notice was accordingly al- 
lowed to be issued. 
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LANG V. HOLBE.OOK. 

[Crabbe, 179.] 2 

District Court, E. D. Pennsylvania. Jan. 1, 
1838. 

Decision of Foreign Court— Seaman's Wages— 
Forfeiture — Waiver of Forfeitoke — Dis- 
charge — Misconduct — Absence without 
Leave. 

1. Where a foreign court, not of admiralty, 
has decided a case on different principles from 
those here recognised, and leading to a differ- 
ent result from what would be here arrived at, 
though professedly deciding according to our 
law, this court is not concluded by such deci- 
sion. 

1 [Reprinted by permission.] 

2 [Reported by William H. Crabbe, Esq.] 



2. Any right may be waived; and, where 
that right is a severe penal forfeiture, a waiver 
will be considered with favor to the offender. 

3. A seaman is entitled to wages up to the 
actual sale of the vessel, and they do not cease 
at the time of the date of the advertisement of 
the sale. 

4. Where the credits in a seaman's account, 
as stated bv the captain in his answer, are not 
objected to; there is no evidence to contradict 
the statement; and the amount credited differs 
but slightly from that claimed in the libel; the 
court will take the captain's credit as the prop- 
er one. 

5. Where a seaman has misconducted him- 
self and is discharged, but has been afterwards 
received again on board, his services accepted, 
and his wages allowed in his account, such mis- 
conduct cannot be alleged as a ground of for- 
feiture against him, though the shipping arti- 
cles contain a clause that the reinstating of an 
offending seaman shall not be a waiver of the 
forfeiture. 

6. But, in such a case, the seaman is charge- 
able on account of his absence without leave, 
as a deduction, especially when he has been 
serving, during such absence, on board another 
vessel; as also with losses or expenses which 
were the result of his misconduct. 

This was a suit for wages. It appeared 
that the libellant [Richard Lang] shipped, as 
first mate, on board the ship John, of which 
the respondent [Benjamin Holbrook] was 
master, on the 12th August, 1836, at Phila- 
delphia, for a voyage to St. Thomas and 
elsewhere; that in the shipping articles 
there was the following clause:— "Provided, 
that if any of the crew disobey the orders of 
the master, or other officer of the vessel, or 
absent himself at any time without liberty, 
his wages due at the time of such disobe- 
dience or absence shall be forfeited, and in 
case such person so forfeiting his wages 
shall be reinstated or permitted to do further 
duty, it shall not do away such forfeiture;" 
that the ship was detained for twenty-four 
hours on account of the absence of the libel- 
lant at the appointed time of sailing; that 
when he did come on board he was intoxi- 
cated; that he was repeatedly intoxicated, 
disobedient, and disorderly during the voy- 
age; that he secreted the log-book during 
several weeks, during which time he made 
no entries in it, as it was his business to do, 
so that the only record of the proceedings, 
&c., of the ship during that time was a pri- 
vate journal kept by the captain; that at 
Port au Piatt the libellant left the ship, with- 
out leave, for fifteen days, and during a 
part of that time was at work on board of 
another vessel; that he was again received 
on board of the ship; that at St. Thomas the 
captain applied to the authorities of the poi*t, 
who confined the libellant for some days; 
that the libellant then commenced suit for 
his wages before a tribunal of the same 
place; that that tribunal decided the libel- 
lant to be indebted to the respondent in the 
sum of eighty-stx dollars and sirty-four 
cents and costs; that the libellant never re- 
joined his ship, but was left at St. Thomas 
and sent home, a passenger, by the Ameri- 
can consul there; and that this suit was 



LANG (Case No. 8,057) 



[14 Fed. Cas. page 1098] 



commenced, by capias, on the 21st July, 
1837. The case came on for trial before 
Judge Hopkinson, on the 4th September, 
1837. The record of the proceedings in the 
court of St Thomas was produced. 

C. Gilpin, for libellant. 

Mr. Dunlap and J. G. Biddle, for respond- 
ent. 

HOPKIXSON, District Judge. The deci- 
sion of this cause was very near involving in 
it the consideration of some very interesting 
and difficult questions, that is to say, 1st. 
The conclusiveness of the sentence of a for- 
eign coui-t of admiralty in a suit in per- 
sonam; and 2d. The effect of a clause In the 
shipping articles that a restoration of a de- 
serting or misbehaving seaman to the ship 
and his duties, should not be a waiver of the 
forfeiture of his wages incurred by his de- 
sertion or misconduct. 

These questions have been examined with 
care and ability at the bar, but I think the 
evidence of the ease relieves me from the 
necessity of deciding them, and reduces the 
ease to some simple questions of fact and 
equity. It is impossible for me to consider 
the court in St. Thomas as a court of admi- 
ralty, although I should presume it had juris- 
diction of the ease. It does not profess to 
be a court of admiralty, but seems rather to 
have been a municipal tribunal. It is called 
"The Extra Court of St. Thomas;" the judge 
is called "The Mayor and Recorder of St. 
Thomas," and he convened and held the 
court "in the presence of two associates." 
There is nothing in the form or constitution 
of the court that bears any resemblance to a 
court of admiralty. The forms of proceed- 
ing are equally unlike those of a court of ad» 
miralty. There is no libel, no process, no 
answei*. The whole proceeding is a singulat 
one, and bears the evidence of its being in a 
municipal court, while it has none of the 
features of a court of admiralty, whose pro- 
ceedings and judgments are to be respected 
by all the wox'ld, because they are all sup- 
posed to be pai'ties. 

If, then, there is not such a judgment as 
stands between this court and the merits 
and justice of the case; if we may look be- 
hind it, or rather into it, as it is set out on 
the record; the illegality and injustice of the 
judgment, according to all our notions of ad- 
miralty law, is so great that it is impossible 
to support it. Among other things, the for- 
feiture of wages is extended to wages earned 
after the alleged misconduct, going back 
even to the conduct of the mate at Philadel- 
phia, and at Port an Piatt, and forfeiting the 
wages on the subsequent voyage from Port 
au Piatt to St. Thomas. Charges, too, 
against the libellant are allowed, contraiy to 
the whole course of adjudication in this 
court. The contract was meant to be con- 
stiued by our law, and the court at St. Thom- 
as professes to do so, but has greatly mis- 
talien it. 



I feel myself at liberty to take up the case, 
notwithstanding the proceedings at St. 
Thomas. As to the clause in the shipping 
articles, that reinstating the offending sea- 
man shall not be a waiver of the forfeiture. 
Suppose I give effect to this clause,— I must 
not, however, be understood as giving an 
opinion on it,— but for the present admitting 
it, still, this will not shut out the effect of 
other acts of waiver. Certainly, a party 
may waive any right; and when that right 
is a severe penal forfeiture, a waiver will be 
considered with favor to the offender. In 
this case there is another equity against the 
forfeiture. The captain, after the offence, 
continued to receive the seiwices of the libel- 
lant as his mate, and hired no other in his 
place. This gives strength to the evidence 
to show that the captain, in fact,— not by the 
legal consti-uction said to be prevented by 
the clause in the articles, but in fact, by his 
own act and deed,— did waive the forfeiture. 

We have a regular account, made out by 
the captain, between the owner of the ship 
and the libellant, in which he gives him 
credit for the whole wages, from 12th Au- 
gust, 1836, to the sale of the vessel at St. 
Thomas on the 13th February, 1837, amount- 
ing in all to ?132.60, differing but a few dol- 
lars from the amount claimed by the libel- 
lant in his account annexed to the libel. The 
difference is probably from a difference in 
the calculation of time, the one being to the 
advertisement of the vessel for sale, the 
other, perhaps, to the actual sale. If this 
be so, I think the latter is the true term. 
But as the account of the captain, in this re- 
spect, has not been objected to, and there is 
no direct evidence to contradict it, I shall 
take his credit as the proper one. 

The claim of the libellant being thus ascer- 
tained to be $132.60, the only inquiry is, 
what debits are justly chargeable to him? 
The captain, in the account alluded to be- 
fore, has made many, which result in pro- 
ducing a balance due from the libellant to 
the ship of $62.40. Without examining his 
charges separately and in detail, I will mere- 
ly state the debits that, in my opinion, may 
be charged to him. 

The evidence certainly shows great mis- 
conduct on the part of the libellant, and par- 
ticularly in such an officer as the first mate. 
The greatest offence is habits of intemper- 
ance. This began in the Delaware; and the 
wonder is that the captain retained him, 
that he did not at once dismiss him. His 
keeping him affords ground for a belief that 
the account of his offences, of his drunken- 
ness, insolence, and rioting, set forth in the 
answer, are greatly exaggerated. But, what- 
ever the misconduct was, it cannot now be 
brought up as a ground of forfeiture, after 
receiving the man and his services, and al- 
lowing his wages in the account alluded to. 
Still, the ship has a right to charge him with 
his absence, by way— not of forfeiture, but— 
of deduction, especially as it is in proof that 
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he was worMng elsewhere during his ah- 
sence; and also with losses or expenses 
which were the consequence of his miscon- 
duct, especially of his intemperance. But I 
will not, in making these allowances,— they 
being conjectural, in a great degree,— put out 
of the case the imprisonment and suffering 
of the lihellant at St. Thomas. 

The account stated on these principles will 
stand thus: 

The libellant wiU he entitled to wages 5132 60 
Credit allowed to him hy the captain. . 10 50 

S143 10 

Amount of credit, brought forward. . , $143 10 
He is chargeable with: 

His advance ?26 00 

Amount paid his wife — .... 48 00 

Absence at Port au Piatt, fif- 
teen days 13 00 

Lioss by his intemperance, neg- 
lect and misconduct 20 00 

Sundries furnished him, as by 

his own account 2 50 

109 50 

Balance due libellant 5 33 60 

Decree for libellant for thirty-three dollars 
and sixty cents, and costs. 
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Case Ko. 8,058. 

In re LANGDON. 

[2 Lowell, 387; 1 13 N. B. R. 60; 1 N. T. 
Wkly. Dig. 365.1 

District Court, D. Massachusetts. Jan., 1875. 

BANKItUPTOy — COMPOSITIOX BY CBEDITOBS — PAY- 
MENT BY Notes. 

1. A resolution of composition, by which the 
creditors agree to accept payment in notes, is 
bad in substance. 

2. Semble, that the payment may be made by 
instalments, which may be secured by notes. 

In bankruptcy. 

LOWELL, Distiict Judge. The resolution 
for composition, which appears to have been 
duly passed and confirmed, is bad in sub- 
stance. It is that the bankrupt pay fifty 
per cent of his several debts in the "notes of 
the said Langdon indorsed by M. L. Bidwell 
and P. 0. Langdon, and payable in six, nine, 
and twelve months from the date of the pas- 
sage hereof, without interest." 

Judge Blatchford has decided that the 
statute, requiring the payment to be in mon- 
ey, does not mean that all the money must 
be paid in one sum; that the payment may 
be by instalments, and may be secured by 
such notes as the resolution may clearly 
designate. I am informed that at least one 
other judge has taken a similar view of the 

1 [Reported by Hon. John Lowell, LL, D., Dis- 
trict Judge, and here reprinted by permission, 
1 N. Y. Wkly, Dig, 365, contains only a partial 
report] 



(Case No, 8,059) LANGDON 

meaning, I have ordered a resolution to be 
recorded which undertook to pay seventy 
per cent, in four equal instalments, the pay- 
ment to be guaranteed in a certain mode 
agreed upon. I do not think the statute 
can be worked to any great advantage, if 
this is not its construction; and the lan- 
guage used certainly admits of it It re- 
fers to money as contrasted with any other 
property. If the payment is not to be made 
instantly, I see no ground for saying it may 
not be divided into instalments, as well as 
defen-ed for a week or a moment beyond 
the time actually necessary to pay the mon- 
ey. In short, money does not mean cash 
on the nail, or on demand, but that, when- 
ever paid, it shall be in what the law admits 
to be money.2 

But this resolution is distinctly for a pay- 
ment in notes, which is a very different 
thing; for the instant the notes were taken 
or tendered, the payment, according to the 
resolution, and especially as interpreted by 
the law of Massachusetts, would be com- 
plete; and certainly these notes are not 
money. Notes, by the law of Massachu- 
setts, are presumed to be accepted as pay- 
ment, unless the contrary appears. This is 
not the law as congress would probably un- 
derstand it. It is not so held because notes 
are money, but because they are supposed 
to be a better security than an ordinary 
book-account or oral promise, and may be 
understood to have merged ar become a sub- 
stitute for the less convenient security. It 
is impossible to hold that this resolution pro- 
vides for a paj'ment in money. The distinc- 
tion, though nice, is important; because, if 
a composition is payable by instalments, and 
some of them are not paid, the remaining 
debt revives, while a payment by notes 
diminishes the debt itself, as soon as they 
are taken. I am willing to admit that the 
resolution might possibly be construed to 
mean that the notes are only security, but 
that idea should be clearly expressed. Mo- 
tion to record resolution denied. 
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LANGDON V. DE GROOT et al. 

[1 Paine, 203; i 1 Robb. Pat Cas. 433; Merw. 
Pat Inv. 263.] 

Circuit Court, S. D. New York, Sept. Term, 
1822. 

Patents — XTsefulxess — Whether Usefi:lxess 

ftlATTEH FOR JURT — OilXAMEXTAL MODE 

OF Putting up Thread. 

1. An invention or improvement for which a 
patent ha^ been obtained, must be useful with- 

2 It has now been decided in the circuit court 
for this district, aflBrming the judgment of this 
court that the payment may be by instalments, 
secured by notes. Ex parte South Boston Iron 
Co. [Case No. 13,183], May term, 1876. 

1 [Reported by Elijah Paine, Jr., Esq.] 
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in the meaning of the patent law [1 Stat. 318], or 
the patent is void. 

[Cited in Blake v. Smith, Case No. 1,502; 
Mllligan & Higgins Glue Co. v. Upton, Id. 
9,607; Keed v. Reed, Id. 11,650.] 
[Cited in Dickinson v. Hall, 14 Pick. 219; 
Howe V. Blanchard, IS Wis. 442; Nash v. 
Lull, 102 Mass. 62.] 

2. Whether the usefulness of an invention be 
matter of fact to he left to the jury, or wheth- 
er the court are to decide it as matter of law? 
Quere. 

3. But, it seems, that if on the plaintiff's own 
showing, the invention appears to be useless, 
and an imposition on the public, the court 
should so direct the jury. 

[Cited in Whitney v, Emmett, Case No. 17,- 
585.] 

4. An invention of an ornamental mode of 
putting up thread, which gave it no additional 
value, but merely made it sell more readily at 
retail, and for a larger price, was held not use- 
ful, within the meaning of the patent law. 

[Cited in Alcott v. Young, Case No. 149; 
Pratt V. Rosenfeld, 3 Fed. 336; Faulks v. 
Kamp, Id. 900.] 

5. Specification held bad for uncertainty. 

This was a motion to set aside the verdict 
in this cause for misdirection of the court. 
The declaration was for a breach of a patent 
right. It appeared at the trial, that the 
plaintiff had obtained letters patent from the 
president of the United States, for "an im- 
provement in preparing and packing cotton 
and other threads, and floss cotton for re- 
tailing." The specification was as foUows:-^ 
"This improvement consists in folding the 
thread and floss cotton into skeins or hanks 
of a convenient quantity for retailing, with a 
sealed wrapper round the same, and a label 
containing the number and description of the 
article." The comt charged the jury, that this 
invention was not a useful one within the 
meaning of the patent law, and that the 
plaintiff was not, of com-se, entitled to recov- 
er any damages for a breach of the patent 
he had obtained for it. 

R. Sedgwick, for plaintiff. 
W. Slosson. for defendants. 

LIVINGSTON, Circuit Justice. On the trial 
of this cause the jury gave a verdict for the 
defendants. A motion is now made to set it 
aside, for misdirection of the court, in telling 
the jury that the plaintifle's invention was 
not a useful one, within the meaning of the 
patent law. This opinion is not only con- 
sidered en-oneous, but it is said, that the 
question of utility should have been left to 
the jury. The opinion of the court, on the 
point of utility, has undergone no change. 
To what extent an invention must be useful 
to render it the subject of a patent, will de- 
pend on the particular circumstances of each 
case, and for which no general rule can be 
given; but all will agree, that it must in 
some small measure at least be beneficial to 
tlie community; and when it becomes a mat- 
ter of inquiry whether Its benefits are of 
sufficient consequence to be protected by the 
arm of government, it may be proper to 



£14 Fed. Cas. page 1100] 

leave such question with the jury. But 
when the objection raised is, that the in- 
vention, on the plaintiff's own showing, is 
not only of no use, but an imposition on the 
public, it may be doubted whether a court 
transcends its prescribed limits, in taking 
upon itself, as was done here, a decision of 
it. If a patent were obtained for a new 
discovery in the composition of drugs, and 
it should appear, by the plaintiff's own tes- 
timony, that of twenty patients, to whom 
the medicine had been administered, not 
one had sui-vived, would a court hesitate in 
telling a jury that the plaintiff had no right 
to recover? and if they disregarded such 
direction, would it find any difficulty in 
awarding a new trial? Now, although the 
present invention endangered neither the 
health nor the lives of others, it was quite 
palpable, and that without the examination 
of any witnesses by the defendants, that it 
was only a mean of obtaining a much larger 
sum for an article of very extensive use, 
than it could be purchased for at any other 
stores in the city. The invention is for fold- 
ing the thread and floss cotton in a manner 
a little different from the ordinary mode, 
in which form the cotton will sell quicker, 
and higher by 25 per cent, than the same 
cotton put up in the common way. The cot- 
ton thus folded is imported from the factory 
of Holt, in England. The article itself un- 
dergoes^ no change; and the whole of the 
improvement,— for it is a patent for an im- 
provement,— consists in putting up skeins 
of it, perhaps of the same size in which they 
are imported, decorated with a label and 
wrapper; thus rendeiing their appearance 
somewhat more attractive, and inducing the 
unwary, not only to give it a preference to 
other cotton of the same fabric, quality, and 
texture, but to pay an extravagant premium 
for it When stripped of these appendages, 
whicli must be done before it is used, the 
cotton is no bettei* in any one respect than 
that of Holt's retailed in the way put up 
by him. All this came out on the plaintiff's 
own testimony. 

Now, that such a contrivance— for with 
what propriety can it be tei-med an useful 
art within the meaning of the constitution? 
—may be beneficial to a patentee, if he can 
exclude from the market all other retailers 
of the very same article, will not be denied; 
and if to protect the interest of a patentee, 
however frivolous, useless, or deceptive his 
invention may be, were the sole object of 
the law, it must be admitted that the plain- 
tiff has made out a satisfactory title to his 
patent. But if the utility of an invention 
is also to be tested by the advantages which 
the public are to derive from it, it is not 
perceived how this part of his title is in any 
way whatever established. Is the cotton 
manufactured by himself which is put up in 
this way? The very label declares it to be 
that of another man. Is any thing done to 
alter its texture, or to render it better or 
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more portable, or more convenient for use? 
Nothing of this kind is pretended. Does the 
consumer get it for less than in its import- 
ed condition? The only ground on which 
the expectation of a recovery is built is, that 
he pays an enormous additional price, for 
which he literally receives no consideration. 
It was said, that many ornamental things 
are bought of no intrinsic value, to gratify 
the whim, taste, or extravagance of a pur- 
chaser, and that for many of these articles 
patents are obtained. This may be so: But 
in such cases there is no deception, no false 
appearances; and the article is bought to be 
used with all its decorations and ornaments, 
■which may have been the principal induce- 
ment to the purchase, and which will last 
as long as the article itself. In this the 
sight or pride of the party is gi-atified. But 
here it is the cotton alone which it is intend- 
ed to buy, and the little label and wrapper 
appended to it, and which constitute the 
whole of the improvement, however showy, 
are stripped off and thrown away, before it 
can be used. And when that is done, which 
may be at the very moment of its purchase, 
the cotton is no better, whatever the buyer 
at the time may think, than when it first 
left the factory. When congress shall pass 
a law, if they have the right so to do, to en- 
courage discoveries by which an article, 
without any amelioration of it, may be put 
off for a great deal more than it is worth, 
and is actually selling for, it will be time 
enough for courts to extend their protection 
to such inventions— among which this may 
be very fairly classed. 

But a complaint is made, that this ques- 
tion should have been submitted to the jury. 
It may be that the court expressed itself in 
terms too strong, and should have let the 
jury pass on this point on the evidence be- 
fore them; and were this the only difficulty 
in the cause, I should not object to giving 
the plaintiffs an opportunity of obtaining 
such an opinion, by awarding a new trial; 
being never very desirous of treating mere 
questions of fact, if this be of that descrip- 
tion, as questions of law. 

But an objection is made to the specifica- 
tion, which, in the judgment of the court, is 
conclusive. It is said, and with truth, that 
it does not appear with sufficient precision, 
in what respects the method of putting up 
cotton in the plaintiff's way differs from 
that followed by Holt. It is certain that in 
two of the particulars in which the improve- 
ment is alleged to consist, Holt had antici- 
pated him; that is, in folding the cotton into 
skeins of a convenient quantity for retailing, 
and in putting a label on them. The only 
remaining direction in the specification is, 
that these skeins must be furnished with a 
sealed wrapper. Now, admitting this wrap- 
per to be of the plaintiff's invention, and an 
Improvement on Holt's mode of preparing 
his cotton for retailing, yet as he has not 
distinguished between the methods already 
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in use and his own, but has taken a patent 
for all of them, it is void, in conformity with 
the decision in Evans and Eaton. If the- 
patent in its present form be good, he may 
sue any one who retails cotton put up in 
the form previously practised by Holt; nor 
would so ti'ifling a deviation from the speei- 
fication, as the omission of a wrapper, fur- 
nish any defence to such an action, any 
more than changing the form or proportions 
of a machine would be Regarded a discovery. 
The rule to show cause why there should 
not be a new trial is discharged, and judg- 
ment must be entered on the verdict 



Case Ho. 8,060. 

LANGDON et al. v. GODDARD et al. 

[2 Story, 267.] i 

Circuit Court, D, New Hampshire. May 
Term, 1842. 

Practiob in Equity — Chakge of Fraud — Cep.- 
TAiXTY IS Facts Charged — Proofs Follow 
Allegations — State JoRtSDiCTios over Pro- 
bate— Testimony TO OvERCosiE Answer. 

1. In suits in equity, the proofs must to be 
admissible, be to some allegations or facts char- 
ged in the bill or answer; and thus put m is- 
sue by the parties. Therefore, where the bill 
set up a title under a will, and yet it relied up- 
on a title under certain codicils thereto, which 
were not alluded to in the bill, it was held, at 
the hearing, that the bill was fatally defective. 

[Cited in Griffin v. Clinton Line Extension R. 
Co., Case No. 5,816; CucuUu v. Hernandez,. 
103 U. S. 116.] 

2. The state courts have exclusive jurisdic- 
tion over the probate of wills and codicils; and 
the probate thereof in the proper state court is 
conclusive. 

3. "Where a codicil is asserted to have been ob- 
tained by fraud, and afterwards to have been 
revoked, if the plaintifiE mean to rely upon the 
codicil and its revocation, as a proof of fraud, 
in the defendant, and also to rely upon its be- 
ing either destroyed by the defendant, or to be 
in his possession and suppressed, it is indispen- 
sable, that the bill should allege the execution 
of the codicil and its revocation, and the fraud 
of the defendant in obtaining it and also that 
he has destroyed it, or has it in his possession, 
and require a discovery of the facts, and of 
the contents of the codicil, otherwise these 
points cannot be used as evidence in the cause. 

4. An answer, responsive to the allegations 
and charges in the bill, will prevail in favor of 
the defendant, as evidence, unless it be over- 
come by the testimony of two witnesses, or of 
one witness and corroborative circumstances. 

[Cited in Le Baron v. Shepherd, 21 Mich. 
273.] 

Bill in equity. The bill alleges that the 
complainants [Paul Langdon and another] 
were appointed executors of Elizabeth Sew- 
all by her will, dated July 25th, 1834. That 
she died Sept 8th, 1838; that the said Eliza- 
beth, by her will, and the codicils thereunto 
annexed, devised all her estate to certain 
devisees therein named, which will was 
proved on December 3d, 1838, and letters 
testamentary were granted on May 6th, 
1839. That on July 10th, 1839, the exec- 
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utors filed in the probate court for the coun- 
ty of Rockingham, and state of New Hamp- 
shire, copies of the said -will and probate, 
and gave bonds agreeably to the laws of 
New Hampshire; by means of which prem- 
ises, all the property of the said Elizabeth 
vested in the said executors. That the said 
Elizabeth, being old and infirm, did, on or 
about October 1st, 1830, intrust to her neph- 
ew, William Goddard, of Portsmouth, the 
sum of ?oOO, for him, as her agent, to loan 
the same for her benefit; and that Goddard 
did, on October 25th, 1830, loan the said 
i^oQO to John Floyd, of Kittery, county of 
York, and state of Maine, and took Floyd's 
note for that sum, of that date, signed by him, 
and by Cushman and Goodrich, as his sureties, 
payable to the said Elizabeth or order in one 
year, with interest semi-annually; and to se- 
cure the said note, he also took a mortgage 
from the said Floj'd, to the said Elizabeth, of 
his house in Kittery, the interest of which, 
when it became due,'was to be received by the 
said Goddard, which, with the note and moit- 
gage, he was to hold as her agent, subject to 
lier order. That the said Elizabeth, on or 
about December 1st, 1834, intrusted to the 
said Goddard, her agent, the sum of 83,000, lo 
loan for her benefit, and he, on January 1st, 
1S35, loaned the said ?3,000 to Theodore J. 
Harris, of Portsmouth, and took therefor, the 
note of the said Harris, of the date aforesaid, 
payable to the said Elizabeth or order In 
eighteen months, with interest semi-annually; 
to secure which, he took from the said Harris, 
to the said Elizabeth, a mortgage of the man- 
sion house of Harris, situated in the said 
Portsmouth. That the said Goddard, for sev- 
eral shears, the precise time being unknown to 
the complainants, had the management of the 
said notes and mortgages, received the inter- 
est, and accounted to the said Elizabeth for 
the same. That on Januai-y 29th, 1838, tne 
said Harris died at sea, and the said ilaiy M. 
^y. HaiTis, was appointed his administratrix. 
About this time, the said Goddard returned 
the said notes and deeds to the said Elizabeth, 
the same having been, for some cause un- 
known to the complainants, endorsed by the 
said Elizabeth in blank. That on August 
13th, 1838, the said Elizabeth delivered to the 
said Goddard tlie said notes and mortgages 
against the said Harris, and the said Floyd, 
in order that the said mortgages should be 
foreclosed, for the purpose of enforcing the 
payment of the said notes for her benefit; 
and on September 8th, 1838, she died, leaving 
them in the said Goddard's possession, and as 
part of her estate devised, as aforesaid. That 
the complainants have repeatedly requested 
the said Goddard to deliver to them the said 
notes and mortgages, and they hoped, that no 
dispute would have arisen, but that the said 
Goddard would have delivex-ed to them the 
said notes and mortgages, that they might 
have administered upon them as the estate of 
the said Ehzabeth. But the said Goddard re- 
fuses to comply with the said request, but 



sometimes pretends that the said Elizabeth 
gave him the said notes and mortgages, and 
sometimes, that he paid her for them; where- 
as, the complainants charge the contrary to 
be true. The bill prays, that the said Goa- 
dard may be decreed -to give up to the com- 
plainants the said notes and mortgages, ana 
render a true account of his agency, and pay 
over what may be due, and that the said 
Mary M. W. Harris may be restrained from 
paying the amount due on the said mortgage, 
from Theodore J. Han-is, to any person other 
than the complainants, and for further relief. 

The answer of William Goddard, was in 
substance as follows: It admits the making 
of the will by Elizabeth Sewall, her death, the 
approval of the A-sili by the complamanis, as 
her executoi-s, and the filing of a copy of the 
same in the probate court for the county of 
Rockingham, as set forth in the bill. It then 
alleges, that Elizabeth Sewall was the de- 
fendant's aunt on his mother's side, that he 
ever regarded her with great affection since 
his mother's death in 1807, and that she so re- 
garded him, and placed great confidence in 
him. That he commenced mercantile busi- 
ness in 1S28, and soon opened an account cur- 
rent with the said Elizabeth, which account 
was regularly kept, and from time to time 
balanced, and finally closed in Sept., 1835; 
and that their transactions after that time 
were few, and balanced at the time. That he 
frequently acted as her agent in collecting 
dividends for her, and occasionally In invest- 
ing money for her, for which he never re- 
ceived any compensation, but paid her inter- 
est, when her money remained in his hands 
for any length of time. That on or about Oc- 
tober 25th, 1830, on the application of Slessrs. 
Cushman & Goodrich, he loaned, on behalf of 
the said Elizabeth, §500 to John Floyd, and 
took his note, with Cushman & Goodrich for 
sureties, payable to the said Ehzabeth or or- 
der in one year, with interest semi-annually: 
and also a mortgage, from the said Floyd to 
the said Elizabeth, of his house in Kittery, 
which note and mortgage he soon after deliv- 
ered to the said Elizabeth. That on April 
23d, 1834, by his note of that date, he was in- 
debted to the said Elizabeth, $3,434, and wish- 
ing to make a payment on the same, and se- 
curely to invest it for the said Elizabeth, he 
loaned to the said Harris $3,000, pait of the 
said .?3,434, on January 1st, 1835, and took 
Harris's note therefor, dated on the said Jan- 
uary 1st, payable to the said Elizabeth or or- 
der in eighteen months, with interest semi- 
annually, and to secure the same, he took a 
mortgage from the said Harris to the said 
Elizabeth, of his house in Portsmouth, which 
note and mortgage was by him soon after de- 
livered to the said Elizabeth, and by her re- 
ceived in part payment of his said note for 
§3,434, the balance of which he paid on Au- 
gust 29th, 1835. 

That the said notes remained in the posses- 
sion of the said Elizabeth, from about the 
time of theii- seveiul dates, until November 
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i)th, 1836, except that the note of Harris was, 
on or about August 16th, 1S3C, sent to him 
by the said Elizabeth, that he might endorse 
thereon 5200, which was then paid by Harris, 
received by Goddard^ and by him paid to the 
said Elizabeth about that time, when he de- 
livered the note to her. That the first en- 
dorsement on the said note was either de- 
ducted from the amount loaned to Harris, or 
by him paid to Goddard, and by him paid to 
the said Elizabeth. That all the amounts 
endorsed on the note of the said Floyd, previ- 
ous to November 9th, 1836, were paid by 
Cushman & Goodrich to Goddard, for which 
he gave his receipt, as attorney of the said 
Elizabeth, which sums were by him paid 
over to the said Elizabeth upon his first visit 
to York, and endorsed on the said note, while 
the same was in the possession of the said 
Elizabeth, That on November 9th, 1836, he 
saw the said Elizabeth, at her house in York, 
and they then and there settled and adjusted 
all matters between them, and since then, no 
new matters have arisen between them,, ex- 
cept such as were entered into on that day, 
and except, that he has occasionally collected 
dividends for her, which he has paid over 
to her, excepting some ?16, which, by mis- 
take, he has omitted to pay over to her. 
That on November 9th, 1836, he sold and 
transferred to the said Elizabeth, twelve and 
a half shares in the Portsmouth Manufactur- 
ing Company, and also, all his interest in a 
loan by him to the said company of ?625; 
also two shares in the New Market Manu- 
facturing Company; all of which were esti- 
mated to be of the value of ?5,200, and re- 
ceived from the said Elizabeth, in payment, 
the said notes of John Floyd and of the said 
Harris^ which she then indorsed, and deliv- 
ered to him, and the mortgage deed from 
Floyd to her was then delivered to him by 
her, the note of Floyd being wrapped up in 
the said deed, together with other notes, 
amounting to ?500; and neither any of the 
said notes, nor the said deed, were ever after 
in the custody, or under the control, of the 
said Elizabeth; but the mortgage deed from 
the said Harris to her, not being with the 
note, or not being readily at hand, was not 
then delivered by her to him. And that, as 
the property, conveyed by Goddard to the 
said Elizabeth, was considered to be of 
greater value than the notes transferred and 
delivered by the said Elizabeth to him, it 
was agreed, that Goddard should have the 
right within any reasonable time, if he 
thought proper, to repurchase the property 
by paying to the said Elizabeth the amount 
of the said notes; but it was distinctly un- 
derstood, that if he preferred to keep the 
notes, she was not to call upon him for them 
or their contents. 

That previous to August 13th, 1838, the 
property of the Portsmouth Manufacturing 
Company was nearly all destroyed by fire, 
and the shares, by reason thereof, were much 
reduced in value. That previous to August 
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13th, 1S3S, Goddard had met with many and 
severe losses, by which he lost nearly all the 
property he had before that time possessed. 
That on the said August 13th, 1838, he being 
on a visit to his said aunt, the said Elizabeth, 
and, in conversation with her, introduced and 
mentioned the loss of the Portsmouth Manu- 
facturing Company by fire, he also enumer- 
ated his own losses, and said, that he much 
regretted the said losses on her account, and 
that if he were able, and she should request 
it, he should, even then, feel morally bound 
to make good to her her loss, and repurchase 
the property he had conveyed to her for the 
said notes; but that, in consequence of his 
losses, he was totally unable so to do. To 
which she replied, "Keep the notes, and here 
is the mortgage, which belongs to them," or 
words to that effect, at the same time nand- 
ing the said mortgage, from Han-is to her. to 
him, from and by which, Goddard under- 
stood, that he was entirely freed and dis- 
charged from any obligation to repurchase 
the said property. That after the said No- 
vember 9th, 1836, the said Elizabeth never 
mentioned to Goddard the said notes and 
mortgages, or even alluded to them, except 
on the said August 13th, 1838, as before 
stated; that the said Harris's mortgage was 
suffered by Goddard to remain with the said 
Elizabeth, until August 13th. because he had 
confidence, and fully believed, that she 
would, at any time, deliver it to him on his 
request. That the complainants have at vari- 
ous times, and now do, claim the shares in 
the New Market Manufacturing Company, 
and shares in, and loan to, the Portsmouth 
Manufacturing Company, as property belong- 
ing to the estate of the said Elizabeth. 

The answer denies expressly, and abso- 
lutely, that the said Elizabeth, on August 
13th, 1838, or at any other time, delivered the 
said notes and mortgages of Floyd and Har- 
ris to him, to have them foreclosed, in order 
to enforce the payment of the said notes for 
the benefit of the said Elizabeth; but tliat 
she delivered them entirely for his own use, 
and as his own property. The answer ad- 
mits, that the said Hai-ris died at sea, and 
that Maiy M. W. Harris was appointed his 
administratrix, as alleged in the bill, and that 
the complainants have requested him to de- 
liver to them the said notes and mortgages, 
which he has always declined to do, claiming 
them as his own property. The answer de- 
nies all combination, and prays that Goddard 
may be dismissed with his costs. 

Mary M. "W. Harris filed a separate answer, 
admitting the facts set forth in the bill, so 
far as they related to her, or to the said 
Theodore J. Harris, and as to the other facts, 
that she had no information or belief, other 
than what was set forth in the bill. 

At the May term, ISil, the complainants 
moved the court, that Mrs. Harris pay into 
court, or into some bank to the credit of the 
court, the amount admitted to be due on the 
note and mortgage of the late Theodore J. 
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Harris. The court ordered the same to be 
paid into the Piseataqua Bank to the credit 
of the court, and that Mrs. Harris he dis- 
charged from any further claim on the note 
and mortgage, and that she have her costs. 
The defendant, Mrs. Harris, thereupon paid 
into court the money due from her husband's 
estate, and all further proceedings against 
her were abandoned. To the answer of Mr. 
Goddard, the complainants filed a general 
replication, and testimony was taken on both 
sides. 

Goodrich & Hackett, for plaintiffs. 
S. Greenleaf and J. W. Emery, for defend- 
ant Goddard. 

STORY, Circuit Justice. As I understand 
the present case upon the bill, answers, and 
evidence, there is no small difficulty in act- 
ing upon it, owing to technical objections, 
which I do not perceive how the court is to 
overcome. The plaintiffs, who are citizens 
of Maine, claim in their character of execu- 
tors of the last will and testament of Eliza- 
beth Sewall, of York, in the same state, 
widow, deceased, dated the 25th of July, A. 
D. 1834. The will has been proved by the 
executors, both in the state of Maine, and 
the state of New Hampshire, in the regular 
probate courts of each state. The defend- 
ants are citizens of New Hampshire. So 
far, there is no difficulty, and the jurisdic- 
tion of this court over the parties is clear 
and complete. But, then, the plaintiffs have 
introduced into the evidence other facts, up- 
on which they rely to overcome the answer 
of the defendant Goddard. These facts are, 
that the testatrix, subsequently, on the 11th 
of July, 1838, executed a codicil to her will 
(which has been duly admitted to probate); 
that, subsequently, on the 20th of August, 
1838, she executed another codicil to her 
will, which, however, she revoked by an- 
other codicil, executed by her on the next 
day (the 21st of August); and that, on the 
same day, she executed another codicil, by 
which she revoked the appointment of the 
defendant Goddard, as her executor (he hav- 
ing been appointed executor of her will, and 
continued as such by all the antecedent codi- 
cils), and substituted the present plaintiffs 
as executors. These two last codicils have, 
also, been admitted to probate. But the re- 
voked codicil of the 20th of August is not 
produced, nor is it even pretended, that no- 
tice has been given to the defendant God- 
dard to produce it, although evidence of its 
being in his possession is offered; and the 
contents are attempted to be proved by 
parol testimony. The object of introducing 
the evidence of the revoked codicil seems to 
be to show, that it was procured fraudulent- 
ly, and by false suggestions, by tlie defend- 
ant Goddard, for his own benefit and ad- 
vantage; and that it contained provisions 
incompatible with the defence set up by his 
answer. 
Now, one of the difficulties, that meets us 



at the threshold of the case, is that not one 
of these codicils is, in any manner whatso- 
ever, alluded to in the bill. The will of 
1834, and that only, is referred to in the al- 
legations of the bill; and as the allegations 
and the proofs must be coincident, and the 
latter are not admissible, unless they are 
charged, and put in issue by the pleadings, 
it is plain, that the court can take no notice 
whatsoever of the codicils, which have been 
admitted to probate. What makes the omis- 
sion the more remarkable is, that the very 
title upon which the plaintiffs foiind their 
right, as executors, to maintain the present 
bill, depends exclusively upon the last codi- 
cil executed by the testatrix. As to the re- 
voked codicil, it is true, that it having been 
revoked, it could not be px-oved in any court 
of probate. But, on the other hand, it is 
equally clear, that if the plaintiffs meant to 
found any claim upon it, or to use it as evi- 
dence, or to repel any title of the defendant 
under it, the bill ought to have stated its ex- 
istence, and called upon the defendant to 
make discovery of its contents, and to stato 
whether it was in his possession; and if he 
should make the discovery, then the insti-u- 
ment might be used as proof. If he should 
make none, and yet the possession could be 
traced home to him, or its destruction could 
be proved, then parol evidence would be 
admissible of its contents against him; and 
not otherwise. 

In respect to the will and the codicils ad- 
mitted to probate, the exclusive jurisdic- 
tion, as to the probate thereof, belongs to 
the state courts of probate; and we have no 
authority, whatsoever, to inquire into, or ex- 
amine the validity thereof, a But, then, to 
introduce them in evidence, it is essential 
that they should be set forth and charged 
as existing instruments in the bill. This 
has not been done; and, therefore, I do not 
see, how the court can take any notice of 
their existence. 

Now, striking these codicils, and the evi- 
dence appertaining thereto, out of the case, 
there is no sufficient evidence, upon which 
the plaintiffs can maintain their bill. The 
answer of the defendant, Goddard (for there 
is no controvei-sy as to the other defendant), 
wholly denies all the material allegations 
of the bill; and, as it is responsive to these 
allegations, it must prevail, unless overcome 
by the clear and decided testimony of two 
credible witnesses, or at least by that of one, 
and other corroboiutive circumstances, equiv- 
alent to another witness. There is no such 
evidence in the case. On the contrary, the 
proofs introduced on behalf of Goddax-d, go 
strongly to fortify his answer; and the con- 
duct of the executors, since the death of the 
testatrix, in appropriating to themselves the 

2 See Lear v. Armstrong. 12 Wheat. [25 V. 
S.] 169; King v. Inhabitants of Neatherseal, 4 
Term R. 258; Price v. Dewhurst, 4 Myhi<^ & 
C- 76, SO; Tompkins v. Tompkins fCtise No. 
14,091]. 
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shares in the Portsmouth Manufacturing 
Company, and the Newmarket Manufactur- 
ing Company, and treating them as the ah- 
solute property of the testatrix, coincides 
with the statements of the answer. It is 
true, that these facts are not decisive. But 
it is difficult to conceive, how these shares 
should have been transferred to the testa- 
trix, and the notes of Floyd and Harris in- 
doi-sed In blank, and delivered with the at- 
tendant mortgages to the defendant God- 
dard, unless they were designed, between God- 
dard and the testatrix, to be taken as a 
substituted security, or as an absolute trans- 
fer to her, for the amount of the debts due 
to her by Floyd and Harris, and by God- 
dard. At all events, I must say, that the 
case is involved in so much doubt, that there 
is no ground, upon which a court of equity 
is entitled to grant relief. It is never active 
in a doubtful case; far less in a case, where 
the circumstances, so far as they go, support 
an answer responsive to the allegations of 
the bill, which, if well-founded, furnishes a 
complete and satisfactory defence upon the 
merits. 

My judgment is, that the bill ought to be 
dismissed, with costs, but without prejudice. 

[The plaintiffs sabsequently filed another bill 
apainst William Goddard, charging somewhat 
differently the transactions between Goddard and 
Elizabeth SewalL To this bill Goddard filed 
an answer, which was excepted to. The excep- 
tions were sustained, and the defendant directed 
to answer more fully. Case No. 8,061.J 
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LANGDON et al. v. GODDARD. 

[3 Story, 13.] i 

Cttcuit Court, D. New Hampshire. Oct. Term, 

1843. 

Pleabino in Equity— AssWETt— Impertinent and 

Immatekial Matter — Isco iplbtb Answek— 

Evasive Answer— Objectioxs to Answer. 

1. Where in the answer to a bill in equity, an 
allegation was made impeaching the bona fides 
and validitv of a codicil to a will, which had been 
already approved and allowed by a court having 
competent and exclusive jurisdiction oyer the 

E rotate thereof, it was ordered that the allegation 
e expunged as being impertinent and immaterial. 

2. Where, also, there was an allegation in the 
answer setting up an attempted settlement by the 
defendant with the plaintiffs, of the nature and 
terms of which no account was given, and which 
was never acceded to by the plaintiffs, it was or- 
dered to be expunged as immaterial and irrele- 
vant 

3. Where an interrogatory was put as to 
"whether on the 20th day of August, 183S, the 
said A. prepared and procured the signature of 
the said B. to a codicil, in which the said B. be- 
queathed to the said A. the said notes of C and 
D.. and whether the said A. retained the codicil 
after its execution" — it was held, that although 
the interrogatory was not so full and precise as it 
should have been, yet that it was suflBeient to call 
for a full and explicit answer to its. plain import, 
and as the answer was inexplicit and evasive, the 
defendant was ordered to make a full discl osure 

1 [Reported by William W. Story, Esq.] 
14FED.CAS. — 70 



CCase No. 8,061) lANGDON 

of the facts, and to pay the costs of the hear- 
ing on the exceptions; and leave was granted to 
the plaintiff to file additional interrogatories. 
[Cited in Pierce v. Brown, 7 Wall. (74 U. S.) 
212.] 

[The bill in this case was originally filed 
by the plaintiffs against William Goddard and 
another. The bill was dismissed for want of 
certainty and other reasons after answer. 
Case No. 8,060. The present suit is by the 
same plaintiffs against William Goddard.J 

The bill in substance stated as follows: 
That Paul Langdon and Jeremiah B. Put- 
nam ai-e executors of the will and codicils of 
Elizabeth Sewall, widow, deceased; that the 
said Elizabeth Sewall died at York, Maine, 
on the 8th day of September, A. D. 1838; 
that her will, dated 25th July, 1834, and two 
codicils thereto, the one dated the 11th July, 
1838, the other, 21st August, 1838, duly sign- 
ed, published and attested, were, after her 
decease, duly proved, approved and allowed 
at a com! of probate held at North Berwick 
within and for the county of York and state 
of Maine aforesaid,— that the plaintiffs ac- 
cepted the trust and filed bonds in said 
probate court pursuant to law, and there- 
upon said probate court thereafterwards, on 
I the 6th of May, 1839, issued letters testa- 
mentary to your orators. That the said Eliz- 
abeth Sewall, prior to her decease, was aged, 
and infirm, and was unable personally to 
manage her estate, and that, during the 
last seven or eight years of her life, she em- 
ployed the said William Goddard as her con- 
fidential agent and attorney, to receive and 
collect her dividends and money loaned, and 
to invest the same upon mortgage or other- 
wise, as he should consider most advanta- 
geous for her interest That during the said 
seven or eight years the said William God- 
dard was the confidential medical adviser of 
the said Elizabeth Sewall,— and that as her 
confidential agent, on the 25th October, 1830, 
he loaned to John Floyd of Kittery, state of 
Maine, the sum of five hundred dollars, the 
money of said Elizabeth, then in the hands 
of said Goddard as her attorney, and took 
therefor the note of said Floyd, signed by 
Cushman and Goodrich as sui-eties, and fur- 
ther secured by a mortgage of said Floyd's 
real estate, which note was payable to said 
Elizabeth or order in one year from its date,, 
with interest semi-annually. That the said! 
Goddard, as her confidential attorney, on 
the first day of January, 1835, loaned to 
Theodore J. Harris of Portsmouth, in said 
state of New Hampshire, the sum of §3000, 
and took therefor and of that date the note 
of said Harris, made payable in 18 months 
from its date, to the said Elizabeth or order, 
with interest semi-annually, secured by a 
mortgage to the said Elizabeth of certain 
real estate therein described. That the said 
Goddard had in his hands and possession, 
at the decease of the said Elizabeth, other 
monies belonging to the said Elizabeth and 
entrusted and retained by him as her con- 
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fidential agent and attorney, the amount and 
ebaracter of which the plaintiffs cannot par- 
ticularly set forth. That the notes and mort- 
gages so made, were, after the execution 
thereof by the said Floyd and by the said 
Harris, from time to time up to the 9th of 
jSTovember, 1S36, entrusted to the said God- 
dard for the purpose of collecting the inter- 
-est, which had accrued thereon, and to re- 
-ceive such payments as they might make 
thereon. That on the said 9th of Novem- 
ber, 1836, the said Elizabeth Sewall was the 
liolder of a note of hand dated 10th Decem- 
l)er, 1S32, signed by Thomas Farrington, Jere- 
my Eastman, Jr., Andrew McMillan and 
Moses Davis, payable to the said Goddard or 
order, and by him endorsed, in three years 
from its date, with interest from the 15th 
January, 1833; and of another note signed 
by the same persons, dated on the same 10th 
of December, for the sum of $300, and paya- 
ble to the said "William Goddard or order in 
four years from its date, with interest from 
the 13th January, 1833, and by said God- 
dard theretofore endorsed to said Elizabeth. 
That the said Goddard on the 9th of Novem- 
ber, 1836— the aforesaid confidential relations 
still subsisting between him and the said 
Elizabeth— represented to her, that he was 
owner of twelve and a half shares in the 
Portsmouth Manufacturing Company, and 
that said company was indebted to him in 
the sum of §625, for money loaned by him 
to the said company; also, that he owned 
two shares in the New Market Manufactur- 
ing Company; which shares and loan the 
said Goddard represented to be of the value 
of $5000 and upwards, and solicited the said 
Elizabeth to purchase the same, and said, 
that he would receive in payment therefor, 
the two notes herein last aforesaid mention- 
ed, together with the balances, which then 
remained due and unpaid upon the afore- 
described notes of Floyd and Harris. The 
said Goddard also represented and agreed, 
that the said Elizabeth should be at liberty 
at any time thereafter to rescind the said 
purchase, if she elected so to do, reserving to 
himself a similar right That the said Eliza- 
beth was induced by the said representa- 
tions to make such proposed purchase, re- 
posing confidence in the said Goddard, and 
thereupon endorsed and delivered to the said 
Goddard the aforesaid several notes; that 
the property so conveyed to the said t^iiza- 
beth was of little or no value; that the stock 
of the Portsmouth Manufacturing Company 
was on the said 9th of November of little 
or no value; that the said Goddard there- 
afterwards, notwithstanding the said sale of 
said stocks and the debt so due to him from 
said company, managed and controlled the 
same as his own property;— that on the 7th 
of November, without the previous knowl- 
edge of the said Elizabeth, he caused an as- 
signment of the said Portsmouth Manufac- 
turing stock and the debt so due to the said 
Goddard for the loan as aforesaid, to be 
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made to the said Elizabeth, as a means of 
inducing her the more readily to accede to 
his proposed sale. That on the 18th August, 
1838, the property so as aforesaid sold to 
the said Elizabeth had become entirely worth- 
less, and the fact had become generally 
known, and the said Goddard then stated to 
the said Elizabeth, that he felt bound to re- 
convey to her the aforesaid notes so sold to 
him, and that he would so do whenever she 
wished the same done. That thereaf terwards 
the said Elizabeth frequently called upon 
the said Goddard to refund to her the amount 
of the said notes so sold by her to him, or 
return the same, and that the said Goddard 
repeatedly promised so to do. That on the 
20th day of August, 1838, the said William 
Goddard prepared with his own hand an 
instrument purporting to be a codicil to the 
will of said Elizabeth, and procured the said 
Elizabeth to sign the same, therein and 
thereby bequeathing to him the aforesaid 
notes of Floyd and Harris, and also all sums 
of money due from him to the said Elizabeth, 
which codicil was so signed by the said 
Elizabeth by inducement of the said God- 
dard, and by reason of the confidence sub- 
sisting between the said Elizabeth and the 
said Goddard, and was thereafterward re- 
voked by the said Elizabeth, which codicil 
was, after its execution, carried away by 
the said William, and is now in his posses- 
sion. That the balance due upon the note 
of the aforesaid Harris has heretofore been 
paid into and now is in the register of this 
court. That the said William Goddard on 
the 20th June, 1838, after the sale and pur- 
chase herein stated had taken place, and 
after the said Elizabeth had elected to con- 
sider the same as rescinded, the said God- 
dard as attorney for said Elizabeth, in her 
name and for her benefit, took possession 
of the real estate so as aforesaid mortgaged 
to her by Floyd, for the purpose of fore- 
closm-e, and advised the said Elizabeth of 
his so doing. That the said sale so made 
by said Goddard to the said Elizabeth was 
induced by fraud and by the confidence sub- 
sisting at the time between said parties. 
That the same was in their life time rescind- 
ed by the said pai-ties, and that the said 
Goddard, after such sale and recission, re- 
peatedly promised to return the notes so 
endorsed to him by the said Elizabeth and 
to pay to her such sums as he might receive 
thereon. That the said Goddard after such 
sale and recission thereof, by means of the 
said codicil, fraudulently endeavored to pro- 
cure a gift of the notes endorsed to him by 
the said Elizabeth, and after the death of 
said Elizabeth, on the 29th April, 1839, 
in a letter to one Charles O. Emerson, claim- 
ed to hold the said notes by way of a gift 
thereof made to him by said Elizabeth, when 
in fact no such gift had ever been made. 
That the said Goddard, after the decease of 
the said Elizabeth, and after the said ex- 
ecutors had claimed the notes so as aforesaid 
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made by said Floyd and by said Harris, 
made a voluntary and fraudulent transfer 
of said notes to Henry Hooper, and the said 
Hooper tbereafterwards, at the request of 
said Goddard, transferred the same to one 
Thomas Drown by an agreement also vol- 
untary and fraudulent; that the said Hoop- 
er and Drown then were and now are resi- 
dents and citizens of Boston, commonwealth 
of Massachusetts, and without the jurisdic- 
tion of this court That they have requested 
the said Goddard to account with them for 
and in relation to all the transactions of his 
agency in managing the property of said 
Elizabeth, and also to surrender the notes 
of said Harris and said Floyd, which the 
said Goddard refuses. 

The bill closes with a prayer that the said 
Goddard may be decreed to render a full 
and true account of his agency in the col- 
lection and investment of the funds of the 
said Elizabeth, and to pay to the plaintiffs 
such sum as upon such accounting may ap- 
pear to be due, and that he may be de- 
creed to deliver to said orators the note of 
the said Floyd and assign the mortgage 
given to secure the same, that he may be 
decreed to deliver the note of the said Har- 
ris, and assign the mortgage given to se- 
cure the same, or to pay the proceeds there- 
of to the plaintififs, and that the plaintiffs 
may have such further relief, or may have 
such other relief, as the nature of the case 
may require, and as shall be agreeable to 
equity. 

The defendant filed his answer denying 
the principal matters stated in the bill, so 
far as they constituted a foundation for re- 
lief. But it is unnecessary to state the al- 
legations of the answer, except so far as 
applies to the exceptions filed by the plain- 
tiffs. The exceptions were as follows: 

First Exception. For that the allegation 
on the ninth page of said answer in the 
words following, to wit, "that said Eliza- 
beth Sewall being weak in body was in- 
■duced, on the 21st day of August, A. D. 
183S, by the* urgent solicitations and im- 
portunities of the complainants, or of Paul 
Langdon, one of them, although she ear- 
nestly desired that the defendant should be 
sent for before she executed the same, 
which the said complainant refused to do, 
to execute the codicil to her will, bearing 
date the twenty-first day of August, A. D. 
1838, which this defendant believes she 
never would have done, if she had fully 
perceived the bearing of said codicil, or fully 
understood the views, intentions and ob- 
jects of these complainants, who this de- 
fendant fully believes dictated the contents 
of the same," is impertinent and ought to 
be expunged. 

Second Exception. For that the allegation 
on the tenth page of said answer in the 
words following, to wit: "That in the spring 
of 1839, a dispute having arisen between 
this defendant and the complainants afore- 



said, he wrote to Charles O. Emerson, 
Esquire, of York, whom he knew to be 
friendly to the complainants aforesaid, and 
to be employed by them occasionally 
in his profession, and solicited him to ef- 
fect if possible a settlement between him 
and these complainants, that after some 
trouble and delay, he assenting, the terms of 
an adjustment were arranged, to which this 
defendant agreed, but to which the com- 
plainants would not afterwards adhere," is 
impertinent and ought to be expunged. 

In all which particulars the said com- 
plainants insist, that the defendant's said 
answer is irrelevant, impertinent and scan- 
dalous. Wherefore the said complainanta 
do except thereto, and humbly pray that 
the impertinence and scandal of the said 
answer excepted to as aforesaid may be 
expunged with costs. 

Exceptions for Insufficiency of the Said 
Answer. For that the said defendant hath 
not to the best of his knowledge, remem- 
brance, information and belief, answered and 
set forth "whether on the 20th day of August, 
A. D. 1838, the said Goddard prepared and 
procured the signature of the said Elizabeth 
to a codicil, in which the said Elizabeth be- 
queathed to the said Goddard the said notes of 
Harris and Floyd, and whether the said God- 
dard retained the codicil after its execution." 
In all which particulars the said answer of 
the said defendant William Goddard is im- 
perfect, insufficient and evasive; and the 
complainants, therefore, except thereto, and 
pray, that the said defendant William God- 
dard may put in a further and better an- 
swer to the said bill of complaint 

The answer upon the points excepted to 
is as follows: "And this defendant further* 
answering says, that in a conversation with 
said Elizabeth Sewall prior to the twentieth 
day of August, A. D. 1838, she informed this 
defendant for the first time, that she had 
appointed him eseeutor of her will, that 
she had made a codicil to her will, altering 
it with a view to give to her nephew, Paul 
Langdon, one of the complainants afore- 
said, and his wife, a life estate in the prop- 
erty devised and bequeathed to him by said 
will, and also to Eliza Langdon a life es- 
tate in the property devised and bequeathed 
to her by said will, and that afterwards, 
on the twentieth day of August, at the re- 
quest of the said Elizabeth Sewall, he re- 
quested Charles 0. Emerson, Esq. of said 
York to draw up a codicil to the will of said 
Elizabeth, which said Emerson did, and 
this defendant copied the same, making 
some slight alteration in the same, which 
alterations were made at her request, which 
this defendant does not now recollect; the 
object of said codicil was more clearly to 
define her intentions in regard to giving to 
the said Paul Langdon and wife and the 
said Elizabeth Langdon a life estate in the 
property given to them, rather than the 
property itself, and such, according to the 
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best knowledge, information and belief of 
this defendant, was the purport of the prin- 
cipal part of said paper or codicil; there 
might have been in said codicil a clause be- 
queathing or releasing to this defendant the 
note of said Floyd, as also the note of said 
Harris; but this defendant does not now 
recollect and cannot tell the precise terms 
of said clause, but it was inserted, as he 
was to be the executor of said Elizabeth 
Sewall, for the purpose of preventing any 
misunderetanding or dispute, that might 
possibly arise between the devisees of said 
Elizabeth and this defendant, as executor 
as aforesaid, after her decease, and for the 
purpose of confirming the understanding be- 
tween the parties as expressed by the said 
Elizabeth to this defendant on said thir- 
teenth day of said August, and was in fact 
designed by the said Elizabeth, as this de- 
fendant believes, more as a memorandum of 
the wishes and views in relation to the prop« 
erty she might leave, than as a codicil to 
her will: after the same was prepared, this 
defendant, at the urgent solicitations of the 
said Elizabeth, called in persons to be wit- 
nesses, and she freely and of her own ac- 
cord executed the same, and the same was 
signed by the witnesses, and as this de- 
fendant supposed, that the said Elizabeth 
intended said paper to be in some measure 
as a guide for him while acting as her ex- 
ecutor, after the same was executed, he 
took the same and had it for some time in 
his possession, but he has lately looked 
among his papers for the same and cannot 
find it, and he does not know where it now 
is, nor what has become of the same, nor 
into whose possession it has gone, nor that 
he has seen nor read the contents of the 
same for the last two years or more, and 
he cannot now state from recollection the 
contents of the same any more fully than 
he has already done in this answer; and 
this defendant further says, that said Eliza- 
beth Sewall, being then weak in body, was 
induced on the twenty-first day of said Au- 
gust, 1838, by the urgent solicitations and im- 
portunities of the complainants, or of Paul 
Langdon, one of them, although she ear- 
nestly desired, that this defendant should be 
sent for before she executed the same, which 
the said complainants refused to do, to ex- 
ecute the codicil to her will bearing date 
the twenty-first day of August, A. D. 1838, 
which this defendant believes she never 
would have done, if she had fully perceived 
the bearing of said codicil, or fully under- 
stood the views, intentions and objects of 
these complainants, who this defendant 
fully believes dictated the contents of the 
same. And this defendant further answer- 
ing says, that he never considered the said 
notes of Floyd and Harris a gift from said 
Elizabeth Sewall to this defendant, nor al- 
leged it, as the ground of his claim to the 
ownership of them; that in the spring of 
1830, a dispute having arisen between this 



defendant and the complainants aforesaid, 
he wrote to Charles O. Emerson, Esquire, 
of York, whom he knew to be friendly to 
the complainants aforesaid, and to be em- 
ployed by them occasionally in his profes- 
sion, and solicited him to efEeet if possible 
a settlement between him and these com- 
plainants; that after some trouble and de- 
lay, he assisting, the terms of an adjust- 
ment were ai-ranged, to which this defend- 
ant agreed, but to which the complainants 
would not afterwards adhere; and in one 
of the letters to said Emerson from this 
defendant, he may have stated that said 
Elizabeth gave said notes to him, or released 
said notes to him, or something to that ef- 
fect, for this defendant does not now recol- 
lect the language, and although he has ap- 
plied to said Emerson for the letters he sent 
Mm or copies of them, he has not been able 
to get any letter containing any such ex- 
pression, and whether there was any such 
letter this defendant does not now know- 
but by such expressions, if any such were 
made, this defendant then and now did not 
and does not mean to be understood as rest- 
ing his claim to the ownership of said notes 
upon the ground of a gift from said Eliza- 
beth, but by such expressions he meant 
only, that said Elizabeth, on said thirteenth 
day of August, 1838, entirely freed him from 
all moral or honorable obligations he might 
deem himself under to repurchase said 
shares in said New Market and said Ports- 
mouth Manufacturing Companies, for he in- 
sists he never was under any legal obliga- 
tions whatever to repurchase the said prop- 
erty." 

Mr. Hackett, for plaintiff. 
J. W. Emery, for defendant. 

STORY, Circuit Justice. I am of opinion, 
that all the exceptions to the answer are 
well taken, and ought to be allowed. The 
first exception turns upon the allegations in 
the answer therein referred to, by which an 
attempt is made by a side wind to impeach 
the bona fides and due execution of the cod- 
icil to the will of Mrs. Sewall, and by im- 
plication to insinuate that it was procured 
by fraud and imposition. Now, it is well 
known, that the courts of probate have a 
fuU and exclusive jurisdiction, as well in 
New Hampshire as in Maine, over the pro- 
bate of wills, and that their decree, affirming 
the validity of a will or codicil, and allow- 
ing the same, is conclusive upon the sub- 
ject matter, and is not reexaminable else- 
where. The present codicil has been duly 
admitted and allowed by the probate courts 
of both states. The allegation of the an- 
swer, here excepted to, is, therefore, at 
once impertinent and immaterial, and en- 
deavors to cast a shade upon the transac- 
tion, which is not justifiable or excusable. 
It is not a matter which can be filed in con- 
troversy in the present suit, or admitted to 
proof: 
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The second exception is to the allegation 
in the answer setting up an attempted set- 
tlement and arrangement, of the nature and 
terms of which no account is given, by the 
defendant, with the plaintiffs, through the 
means of a professional friend, which was 
not accepted or adhered to by the plaintiffs, 
and therefore failed of its purpose. What is 
this but to stuff the answer with imma- 
terial and impertinent suggestions for the 
purpose of giving a false gloss and coloring 
to the controversy? Besides; as the na- 
ture and terms of the proffered settlement 
And arrangement are no where stated, it is 
impossible for the court to see what possi- 
ble bearing it could properly have upon the 
cause. 

The third exception is the insufficiency of 
the answer to the 8th interrogatory pro- 
pounded by the bill, and states the very 
words of that interrogatory. That interrog- 
atoiy undoubtedly was intended to refer to 
the following allegation in the bill, viz.: 
"Your orators further say, that thereafter- 
wards the said Elizabeth frequently called 
upon the said Goddard to refund to her the 
amount of the said notes so sold by her to 
him, or return the same, and that the said 
Goddard repeatedly promised so to do. That 
on the 20th day of August, 1838, the said 
William Goddard prepared with his own 
hand an Instrument purporting to be a cod- 
icil to the will of said Elizabeth, and pro- 
cured the said Elizabeth to sign the same, 
therein and thereby bequeathing to him the 
aforesaid notes of Floyd and Harris, and 
also all sums of money due from him to the 
said Elizabeth, which codicil was so signed by 
the said Elizabeth by inducement of the said 
Goddard, and by reason of the confidence 
subsisting between the said Elizabeth and 
the said Goddard, and was thereafterward 
revoked by the said Elizabeth, which codicil 
was, after its execution, carried away by the 
said William, and is now in his possession." 
It is certainly not as pointed, full and pre- 
cise, as it ought to be to meet all the sti*ess 
of the allegations of the bill. It does not 
interrogate as to the present possession by 
the defendant of that codicil, or as to what 
has become of it, and when he last saw it, 
and what were the exact purport and words 
thereof; nor does it call upon the defendant 
to produce it. Still, however, it is sufficient 
to call upon the defendant for a fair and full 
answer to the plain import and objects there- 
of. I cannot but consider the answer put 
in to this point as inexplicit and evasive, if 
it does not deserve the stronger imputation 
of being disingenuous. I shall therefore di- 
rect that the defendant put in a more full 
and direct answer to the interrogatory and 
allegation in the bill, applicable thereto so 
that the justice of the case may on this point 
be fully presented to the court I shall also 
give leave to the plaintiff, to put additional 
interrogatories to the defendant applicable 
to this same allegation, so as to compel a 



direct and positive disclosure of the facts ap- 
peitaining thereto. The defendant is to pay 
the costs of the hearing upon and allowance 
of these exceptions, which I shall direct to 
be taxed at ten dollars. 
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LANGDON v. JOY. 

[4 Dill. 391.] 1 

Circuit Court, D. Kansas. 1877. 

Indians — Chekokee Nedtral Lands — ^Rights of 

Actual Skttlbrs under the Treaty 

OF JULT 19, 1866. 

Bights of "actual settlers" upon the Cherokee 
neutral lands purchased by the defendant Joy, — 
see Holden v. Joy, 17 Wall. [84 U. S.] 211,— un- 
der the 17th article of the treaty of July 19, 1866, 
as amended, considered; and it was held that an 
actual settler, whose rights were perfect at the 
date of the ratification of the treaty, could sell 
his improvements and rights to another, and that 
the bill made a case showing in the plaintiff an 
equitable title to the land in question. 

[Cited in Stroud v. Missouri R. Ft S. & G. R. 
Co., Case No. 13,547.] 

James F. Joy commenced in this court an 
action of ejectment against the present com- 
plainant for one hundred and sixty acres em- 
braced in the purchase by Joy of the Chero- 
kee neutral lands. This is a suit in equity 
against Joy, asserting that the complainant is 
the equitable owner of the one hundred and 
sixty acres of land in question, and asking to 
enjoin the prosecution of the ejectment action 
until the present suit is determined, and pray- 
ing that Joy may be decreed to hold the land 
in trust for the complainant This is a case 
brought to test the rights of actual settlers on 
the Cherokee neutral lands, who are similarly 
situated to the complainant The question in 
this case depends upon a construction of the 
17th article of the treaty between the United 
States and the Cherokee Nation of Indians, 
concluded July 19th, 1866, and amended July 
31st, 1866. That article is in these words: 
"The Cherokee Nation hereby cedes, in trust 
to the United States, the tract of land in the 
state of Kansas which was sold to the Chero- 
kees by the United States, under the provi- 
sions of the 2d article of the treaty of 1833; 
and also that strip of the land ceded to the 
Nation by the 4th article of said treaty which 
is included in the state of Kansas; and the 
Cherokees consent that said lands may be in- 
cluded in the limits and jurisdiction of the 
said state. The lands herein ceded shall be 
surveyed as the public lands of the United 
States are surveyed, under the direction of - 
the commissioner of the general land office, 
and shall be appraised by two disinterested 
persons, one to be designated by the Cherokee 
national council, and one by the secretary of 
the interior, and, in case of disagreement, by 
a third person, to be mutually selected by the 
aforesaid appraisers. The appraisement to be . 
not less than an average of one dollar and a 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] • 
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quarter per acre, exclusive of improvements. 
And the secretary of tbe interior shall from 
time to time, as such surveys and appraise- 
ments are approved hy him, after due adver- 
tisement for sealed hids, sell such lands to the 
highest bidders for cash, in parcels not exceed- 
ing one hundred and sixty acres, and at not 
less than the appraised value: provided, that 
whenever there are improvements of the value 
of fifty dollars made on the lands not being 
mineral, and owned and personally occupied 
by any person for agricultural purposes at the 
date of the signing hereof, such person owning 
and in person residing on such improvements, 
shall, after due proof, made unaer such regu- 
lations as the secretary of the interior may 
prescribe, be entitled to buy, at the appraised 
value, the smallest quantity of land in the 
legal sub-divisions which will include his im- 
provements, not exceeding in the aggregate 
one hundred and sixty acres; the expense of 
survey and appraisement to be paid by the 
secretary out of the proceeds of the sale of 
said laud: provided, that nothing in this ar- 
ticle shall prevent the secretary of the interior 
from selling the whole of said neutral lands 
in a body to any responsible pai-ty, for cash, 
for a sum not less than eight hundred thou- 
sand dollars." This article was amended by 
striking out the last proviso in article 17, and 
inserting in lieu thereof the following: "Pro- 
vided, that nothing in this article shall pre- 
vent the secretary of the interior from selling 
the whole of said lands not occupied by actual 
settlers at the date of the ratification of this 
treaty, not exceeding one hundred and sixty 
acres to each person entitled to pre-emption 
under the pre-emption lawj^ of the United 
States, in a body, to any responsible party, 
for cash, for a sum not less than one dollar per 
acre." In a supplemental article to this treaty, 
concluded April 27, 186S, it was provided that 
Joy should take only the residue of said lands 
after securing to "actual settlers" the lands to 
which they were entitled imder the provisions 
of the 17th article, and amendments thereto, 
of the said Cherokee ti'eaty of August 11th, 
1860, and that the proceeds of the sale of said 
lands so occupied at the date of said treaty by 
"actual settiers," shall enure to the sole benefit 
of, and be retained by the secretary of the in- 
terior as trustee for, the said Cherokee Nation 
of Indians. At the time when the treaty of 
July 19th, 1860, was ratified and proclaimed, 
one Vaughan was an actual settler upon the 
one hundred and sixty acres here in contro- 
versy, and had made improvements thereon 
of the value of fifty dollars. It is not neces- 
sary to state the rights of Vaughan more fully, 
because it is conceded that the bill shows that 
if Vaughan had remained the owner of th^ 
improvements, he would have been entitled 
to the benefit of the provisions of the treaty 
in respect to actual settiers. But on the 28tii 
day of August, 1866, Vaughan sold his interest 
in the land and improvements to the present 
plaintiff, who took possession January 12, 
1867, and has ever since remained in posses- 



sion, and has made valuable improvements 
thereon. The bill shows that the plaintiff pos- 
sesses the qualifications of a pre-emptor of 
the public lands, and that in 1867 the secre- 
tary of the interior appointed a commissioner, 
and the Cherokee Nation appointed another, 
under the 17th article of the treaty, to receive 
proof of settlement, ownership of improve- 
ments, and occupancy of lands under said ar- 
ticle, with power to give persons making such 
proof a certificate of the right to purchase; 
that said commissioners appraised the latid in 
controversy at two dollars pjr acre; that the 
plaintiff went before the commissioners, and, 
both in behalf of Vaughan and of himself, 
offered the proof prescribed by the rules and 
regulations of the secretary of the interior, 
and to pay all fees required by law and neces- 
sary to obtain a certificate, but that the com- 
missioners refused to receive the same, on the 
ground that no other person except the said 
Vaughan had the right to mak«3 the said proof 
or receive the said certificate, and on the 
ground that Vaughan could not sell his im- 
provements or the plaintiff purchase the same. 
The bill shows that the land in question is in- 
cluded in the patent of the defendant Joy, and 
it brings into court the two dollars per acre 
for him, and prays that he may ^^e decreed to 
hold the titie in trust for the plaintiff and gen- 
eral relief. The defendant demurred to the 
bill, and on this demm-rer the cause was sub- 
mitted to the court 

aieComas & McKeeghan, for plaintiff. 
Blair & Pratt, for defendant. 

Before jMILIjEB, Circuit Justice, and DIL- 
LON, Circuit Judge. 

DILLON, Circuit Judge (orally). It is con- 
ceded in the argument that if Vaughan had 
remained on the land he would have been en- 
titied to the benefit of the provisions of the 
treaty in favor of actual settlei-s. His rights 
were- complete and in full force at the time 
the ti'eaty of 1866 was ratified and proclaimed. 
But after this date he sold his improvements 
and rights in the land to the present plaintiff. 

Substantially two objections are made by 
the defendant to the plaintiff's right to tiie 
land. The one is that Vaughan had no power 
to sell the improvements to the plaintiff, and 
that the plaintiff did not, therefore, succeed 
to his rights in respect thereto. The other is 
that the decision of the commissioners reject- 
ing the proof offered by the plaintiff is con- 
clusive upon him. Tbe most important ques- 
tion is the first one, for if Vaughan had the 
power to transfer his rights to the plaintiff, 
the decision of the commissioners, based upon 
a mistake of the plaintiff's legal rights, would 
not conclude the party affected by it, even if 
the secretary of the interior could clothe the 
commissioners with the power to decide upon 
the rights of settlers under the 17th article of 
the treaty. Johnson v. Tously, 13 "Wall, [SO 
TJ. S.] 72. This case has been repeatedly ap- 
proved. 



[14 Fed. Cas. page 1111] 



(Case No. 8,063) LANGDON 



If the language of the treaty be observed, 
it will be seen that it does not require that 
the improvements should have been made by 
the person residing on the land at the date of 
the signing or ratification of the treaty. But 
what is required is that they shall be owned 
by the actual occupant, and that such owner 
shall in person reside oa such improvements 
at the date of the ratification of the treaty. 
At this date Vaughan was in possession and 
the owner of his improvements. His rights 
were then fixed. There is nothing in the 
treaty that makes it necessary that Vaughan 
should remain in possession and personally 
make the proof. If he had died, his heurs or 
devisees might, doubtless, have made the 
necessary proof, and become entitled to buy. 
So, also, the actual settler, whose rights were 
perfect at the ratification of the treaty, may 
sell and convey his rights to another. It is 
argued that the reference in the amendment 
to the treaty to persons entitled to pre-emp- 
tion laws, incorporates all tne restrictions of 
those laws into the treaty, including the pro- 
vision which disables the pre-emptioner from 
selling and conveying, or contracting to sell 
and convey, before he receives a patent. 

But such was not the purpose of this provi- 
sion of the treaty. If Vaughan had not pos- 
sessed the qualifications of a pre-emptor, this 
might possibly have defeated his rights under 
the treaty; but if he did possess these qualifi- 
cations at the date of the ratification of the 
treaty his rights were perfect, he could have 
bought as soon as the appraisement was made, 
and there is no public policy, as in the pub- 
lie pre-emption laws, against the alienation of 
his rights to others. 

Under the allegations of the bill, our opin- 
ion is that the plaintifE was entitled to make 
the proof before the commissioners; that their 
action in rejecting his proof and denymg his 
claim on the ground alleged was illegal, and 
that if the bill be true, the plaintiff is equi- 
tably entitied to the land, and that the de- 
fendant holds the legal tifle in trust for him. 
Demurrer overruled. 

Further construction of the 17th article of the 
treaty, see Stroud v. Missouri R., Ft S. & G-. R. 
R. Ck). [Case No. 13,547]. 



Case "No. 8,063. 

The LANGDO-N CHEVES. 

[2 Mason, 58.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1819. 

Prize— Cdstodt Fees— To Whose Chabgeable — 
Seamen's Wages — Illegal Voyage — 
Paid by Owner. 
1. Custody fees will, in the first instance, be 
paid out of the proceeds in court, on application 
of the party entitled to them. But in eases of 
condemnation, they are chargeable on the claim- 
ant, as a part of the taxable costs. 
[Cited in XJ, S. v. Seven Barrels Distilled Oil, 
Case No. 16,253.] 

1 [Reported by William P. Mason, Esq.] 



2. Seamen's wages on an illegal voyage are no 
lien on the vessel. Where a service is made, and 
lie vessel delivered on bail, the lien of the seamen 
on the vessel is not discharged; the owner takes 
her, cum onere. The wages, if paid by the owner, 
are no longer a lien on the vessel; and in no 
case of a delivery on bail, are they a charge on 
the proceeds brought into court, after condemna- 
tion. 

[Distinguished in The Haytian Republic. 57 
Fed. 509; Id., 59 Fed. 478, 8 C. 0."A. 182.] 

[The brig Langdon Cheves sailed from the 
United States on a voyage to lisbon, with a 
cargo of provisions, in May, 1813, and was 
captured by a British vessd, and sent into 
Bermuda. After a detention of about six 
weeks, she was permitted to proceed on her 
voyage. On the return voyage from Lisbon 
with a cargo of salt, she was, on her arrival 
at Newport, seized by the collector of that 
port as forfeited to the United States jure 
belli, for using a British license, and trad- 
ing with the enemy. There was a decree of 
condemnation by the circuit comrL Upon ap- 
peal this decree was afl^med by the su- 
preme court. 4 Wheat. (17 U. S.) 103.] 

This cause now came on, to be further pro- 
ceeded in, according to the mandate of the 
supreme court The vessel had been deliv- 
ered on bail for the appraised value; and 
after the final decree of condemnation, the 
amoimt of the appraised value was paid into 
court Sevei-al questions were now made 
at the bar. 1. Whether the fees and charges 
for the custody of the vessel, before delivery 
on bail, were to be a charge on the proceeds 
in court, or wei'e a part of the costs to be- 
paid by the claimant [Lamb]. 2. Whether 
the seamen's wages for the voyage, (which 
had been paid by the owner,) were not a 
charge on the proceeds in com-t as a priv- 
ileged lien. 

Mr. Robbins, Dist Atty., for the United 
States. 
Mr. Hunter, for claimant 

STORY, Circuit Justice. In favour of the 
party entitied to the fees of custody the 
court will certainly upon his application or- 
der them in the first instance to be paid out- 
of the proceeds in comi:. He has an equi- 
table lien on them for his charges incurred 
about the property. But these fees are prop- 
erly and ultimately chargeable against the 
claimant in cases of condemnation. — ^They 
are a necessary part of the costs inciured in 
consequence of the claim and are therefore 
to be taxed against him. As to the seamen's 
wages; in the first place in an illegal voy- 
age, like the present no wages are payable, 
or can be recovered in any court of law; 
and the owner cannot by a voluntary pay- 
ment put himself in a better situation than 
the seamen; and a fortiori in the present 
case where he is dux fraudis. In the next 
place, supposing the seamen had a legal lien, 
that lien was discharged by the owner, and 
by paying his own debt, he cannot claim to 
be the assignee of that lien, or substitute a 
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new one in its stead. In tlie nest place, by 
the delivery on bail the owner took the ves- 
sel cum onere; and sbe still remained in his 
liands liable to all the liens legally attach- 
ing on her. Suppose a mortgage on the ves- 
sel, would the owner after a seizure and de- 
livery on bail, take her discharged of his 
own debt? Or could the mortgagee claim 
out of the appraised value the amount of his 
mortgage? All principle and all policy are 
against such a claim. In every view of the 
case therefore the law is hostile to the claim- 
ant's pretension. Claim rejected. 



The LANGDON OHEEVES. 
064. 



See Case No. 8,- 



Case Wo. 8,064. 

The liANGDON CHEEVBS and The CALE- 
DONIAN. 

Es parte CAHOONB et al. 

[2 Mason, 85.] i 

Circuit Com-t, D. Rhode Island. June Term, 
1820. 

Prize — Award to Infoiimers — Compensation 
FOR Expenses. 

In an admiralty seizure cause, the court cannot 
award a proportion of the proceeds of the proper- 
ty condemned, to informers, unless the case be 
within some statute provision. But it will allow 
compensation for expenses incurred in secmring 
and preserving the property. 

[Cited in Hooper v. Fifty-One Casks of Bran- 
dy, Case No. 6,674.] 

[The brig Langdon Cheves sailed from the 
United States on a voyage to Lisbon, with 
a cargo of provisions in May, 1813, and was 
captured by a British vessel, and sent into 
Bermuda. After a detention of about six 
weeks, she was permitted to proceed on her 
voyage. On the return voyage from Lisbon 
with a cargo of salt, she was, on ber arrival 
at Newport, B. L, seized by the collector of 
that port as forfeited to the United States 
jure belli for using a British license and 
trading with the enemy. The facts in the 
case of the Caledonian Avere almost identic- 
al with the case of the Langdon Cheves. 
Both vessels, as noted below, were condemn- 
ed by the circuit court, and, upon appeal, by 
the supreme court 4 Wheat (17 U. S.) 103. 
After the decision, on appeal, application was 
made by the owner to have the seamen's 
wages paid by him allowed him, as also 
custody fees. Both, claims were rejected. 
Case No. 8,0G3.] The decree of the circuit 
court condemning these vessels to the United 
States, for using British licences, and trad- 
ing with the enemy, having been affirmed by 
the supreme court at the Februaiy term, 
1S19, as is fully stated in 4 Wheat [17 U. S.] 
100, 103; and the cases being remitted for 
further proceedings, to the circuit court, an 
application on petition was made at a former 
tei-m of this court by John Cahoone, com- 

1 [Reported by William P. Mason, Esq.] 



mander of the revenue cutter of the United 
States, belonging to Newport, for an allow- 
ance to be made to him out of the proceeds 
of the condemned propeity of the Caledonian, 
as informer, for having given the information 
to the collector upon which the seizure took 
place. A like application was made by John 
Slocum, surveyor of the district of Newport, 
for a like allowance out of the proceeds of 
the condemned property of the Langdon 
Cheeves. 

The cases were shortly spoken to at foi-mer 
terms, by counsel for the petitioners, the 
district attorney making no objection to any 
allowance which the court might deem itself 
authorized to award upon these petitions. 

STORY, Circuit Justice. This cause has 
lain over until the present term, with a view 
to allow the petitioners every chance of ob- 
taining a compensation for their meritorious 
services, if there could be found any principle 
of law upon which it could be justified. 
Upon the fullest inquiry, I am unable to dis- 
cern any legal ground upon which it can be 
granted. It will be observed, that the present 
claim is not for any expenses incurred, or 
labor performed, by the petitioners, in seiz- * 
ing, preserving, or securing the property 
which has been condemned to the United 
States. In such easea, the court would 
know how to deal with the claim, for as 
incidental to its general jurisdiction over 
seizures, it would, on the admiralty side, en- 
tertain petitions for compensation. But here 
the whole claim rests merely on the ground 
that the petitioners were the firet informers, 
through whose instrumentality the forfei- 
ture to the United States has been successful- 
ly asserted. In certain cases, as we all 
know, the laws, with a view to encourage 
information of breaches of the revenue sys- 
tem, have given a certain proportion of the 
penalties and forfeitures annexed to such 
breaches, to informers. Where such provi- 
sion has been made, the path is plain; and 
the court will sedulously guard the rights 
of those, who thus become entitled to the 
bounty. There is no pretence, that any such 
provision exists in the present case; and 
if the court are to grant compensation here, 
it must grant it in every other case, where 
the government derives information material 
to enforce a forfeiture. Strictly speaking, 
it is the duty of evei-y citizen to give all his 
aid, as well by communicating information as 
otherwise, to the government, to enable it 
to suppress violations of the laws, and to 
punish the offenders, and to enforce forfei- 
tures in rem. This is more especially the 
duty of revenue officers, like the petitioners, 
who are placed as a watch to guard the 
public against frauds committed in the course 
of navigation and commerce; and this duty 
has been peremptorily pressed upon them in 
many cases by the express injunctions of 
i atutes. See, among other statutable pro- 
visions, the collection act of March 2, 1709, c. 
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128, § 70 [1 Story's Laws, 633; 1 Stat 678, c. 
22]. Now I am not awai-e that any courts are 
at liberty to grant rewards in cases where 
the party has performed a public duty, unless 
there be some positive regulation, which pro- 
vides for such cases. It is not sufficient that 
the service be meritorious and acceptable, 
nor even that it goes beyond the limits of 
mere official duty; much less that it is m 
strict conformity with such duty. To found 
a title for compensation, there must be either 
some direct, extraordinary assistance or ser- 
vice, or expense, which the law recognizes 
as a just charge in rem, independent of any 
notion of official duty, or some positive stat- 
utable enactment in point Otherwise the 
party must be left as Sir WilUam Scott has 
declared on another occasion, to the general 
reward of all good citizens and good officers, 
the fair estimation of his countrymen, and 
the consciousness of his own right conduct 
(The Aquila, 1 O. Bob. Adm. 37, 46); or to 
bring the doctrine home to the present case, 
to the specific reward in fees and compensa- 
tion which the law has provided for officers 
of the revenue, for the performance of their 
ordinary duties. There are certainly cases 
in which the law awards compensation to 
persons for services rendered to the public, 
as well as to private persons, independent of 
contract or statute regulation. Such are 
cases of maritime salvage, granted upon re- 
captures of public vessels, upon noncommis- 
sioned captures, and upon saving derelicts, 
where the derelicts fall to the sovereign ha 
vii'tue of his general prerogative. The Aquila, 
1 G. Rob. Adm. 37. But the doctrines re- 
specting maritime salvage are not safe 
guides for other classes of cases, and may be 
thought to stand upon peculiar grounds of 
maritime policy, rather than the general 
analogies of the law. It is, perhaps, not quite 
certain at the present moment, whether an 
action would lie for salvage of goods on 
land; and the case of Nicholson v. Chap- 
man, 2 H. Bl. 254, shows that the subject is 
not without its difficulties. But was it ever 
heard of, that an action would lie against a 
man for giving him beneficial information? 
Lord Chief Justice Eyre m the case before 
alluded to, said, "Perhaps it is better for 
the public, that these voluntary acts of be- 
nevolence from one man to another, (i. e. 
saving his property) which are charities and 
moral duties, should depend altogether for 
their reward upon the moral duty of grati- 
tude." If this be true in so sti-ong a case, 
what shall we say, where the act is a mere 
performance of a public or official duty? The 
title to compensation seems removed by the 
very notion that it is a duty to which the law 
has annexed no reward- 
Without doubt the officers before the court 
have performed very meritorious services; 
and are entitied to the consideration of the 
government But sitting in a court of justice, 
and bound to declare the law as I find it, 
1 am constrained to say, that there is no au- 
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thority here to administer relief to them as 
informers. The application should be made 
to another department of the government 
Petitions dismissed. 



Case 3Sro. 8,065. 
Case of liANGEl. 
[13 Blatchf. 546.] 
[See Appendix, Federal Oases,] 



LANGHAM (VICTOR SEWING MAOH. CO. 
T.). See Case No. 16,935. 

liANGHAY V. PERRY. See Case No. 8,067. 

LANGLEY, In re. See Case No. 11,006. 



Case jN"o. 8,066. 

LANGLEY v. BRENT. 

[3 Cranch, 0. C. 363.] s 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Set-Off — Identity of Parties. 

A debt due by two joint debtors to two joint 
creditors cannot be set off as against a debt due 
by one of the joint creditors to one of the joint 
debtors. 

Assumpsit on the defendant's promissory 
note to the plaintiff. Langley and King 
rented a wharf from Brent and Pierson in 
1822; Langley and King dissolved their part- 
nership in 1824, indebted to Brent and Pier- 
son in the sum of §53. 

Mr. Morfit for plaintiff. 

Mr. Worthington, for defendant. 

THE COURT decided that it could not be 
set-off in this action- 
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LANGLEY v. PERRY. 

[2 N. B. R. 596 (Quarto, ISO); 8 Am. Law 
Reg. (N. S.) 427; 16 Pittsb. Leg. J. 117; 2 
Bait. Law Trans. 521; 2 Am. Law T. Rep. 
Bankr. 84.] i 

Circuit Court, S. D. Ohio. June, 1869.2 

Ba^tkroptot— Review by CiBcmT Court— Fkaud- 
CLENT Conveyance — Creditor About to Re- 
cover Judgment — Assignment for Benefit 
of Creditors. 

1. The circuit court has jurisdiction to revise, 
correct, and reverse rulings and judgments of 
the district court in bankruptcy proceedings. 

[Cited in Re Hall, Case No. 5,920; Re Pic- 
ton, Id. 11,136.] 

2. Where a creditor is about to recover a judg- 
ment and the debtor makes a general assignment 
of all his property for the benefit of his creditors, 
before the judgment is rendered, this is not a con- 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reprinted from 2 N. B. R. 596 (Quarto, ISO), 
by permission. 2 Am. Law T. Rep. Bankr, 84, 
contains only a partial report] 

2 [Reversing Case No. 11,006.] 
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veyance wiiQi intent to delay, defraud, or hinder 
creditors. The innocence or guilt of the act de- 
pends on the mind of him who did it, and it is 
not a fraud unless it was meant to be so. Judg- 
ment of district court reversed. 
[Disapproved in Spicer v. Ward, Case No. 13,- 
241. Cited in Re Mun?er, Id. 9,923; Re 
Gregg Id 5,797; Barnes v. Rettew, Id. 1.- 
U19; Smith v. Teutonia Ins. Co., Id. 13,115. 
Followed in Re aiarter Id. 9,143. Cited in 
Re Temple, Id. 13,82o. Disapproved in Globe 
Ins. Co. y. Cleveland Ins. Co., Id. 5,486. 
Cited m Mayer v. Hellman, 91 U. S. 502.] 
[Cited in Torlina v- Trorlieht (N. M.) 27 Pac. 
* 98.J 

This was a bill in equity, filed by [William 
H.] Langley against [Lemuel] Perry, to re- 
vise and reverse an adjudication of bank- 
ruptcy, by the district court, on the petition 
of Perry against Langley. The bill set out 
the proceedings in the district court At the 
hearing before Mr. Justice Swayne, it was 
suggested that if the demurrer was over- 
i-uled, the defendant might answer, and that 
would involve delay; and to avoid that and 
at the same time bring the whole ease before 
the court upon the demurrer, it was agreed 
by counsel, with the assent of the court, 
that the complainant should amend his bill 
by making copies of all the proceedings in 
the district court, including a bill of excep- 
tions, embodying all the testimony, &c., part 
of the bill, to the end that the whole case of 
Perry v. Langley [Case No. 11,006], in the 
district court, from the filing of the petition, 
should be before the circuit court; and there- 
upon the bill was so amended. The defend- 
ant. Perry, demurred. Langley was a resi- 
dent of Gallia county, Ohio. Among other 
creditors, he owed Perry, who brought suit 
.ngainst him, and recovered a judgment at a 
term of the court commencing on May 27th, 
1867. On the 25th of May, 1867, Langley 
being insolvent, made a general assignment 
of all his property, in trust for all his cred- 
itors. The assignee accepted the trust, and 
on the 25th of May, 1867, filed the deed in 
the probate court of Gallia county, under the 
statutes of Ohio, and proceeded to adminis- 
ter the trust. On the 17th of July, 1867, 
Perry filed a petition against Langley in the 
district court, setting forth the assignment, 
and claiming that it was made with intent 
to hinder and delay him in the collection of 
his debt; and also with intent, by such dis- 
position, to defeat and delay the operation 
of the bankrupt act, and was, therefore, an 
act of bankruptcy. Langley answered, de- 
nymg the intent charged. Perry proceeded 
to take testimony, and it Is set forth in the 
bill of exceptions. Langley offered no testi- 
mony, and the case was heard upon the tes- 
timony oifered by Perry only. The district 
court held the assignment an act of bank- 
ruptcy, and declared Langley a bankrupt. 
The bill is filed to reverse that judgment 
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The case having been argued at a former 
term, was now decided by SWAYNE, Cir- 
cuit Justice, in a very able opinion, in which 
he held: 

First That the circuit court, under the sec- 
ond^ section of the bankrupt act, had juris- 
diction in this matter to revise and correct 
and reverse the rulings and judgment of the 
disti-iet court, in proceedings in bankruptcy. 
Second. That where a creditor is about to 
recover a judgment against his debtor in 
Ohio, and the debtor makes a general assign- 
ment of all his property for the benefit of 
all his creditors before the judgment is ren- 
dered, such conveyance is not necessarily a 
conveyance with intent to delay, defraud, or 
hinder creditors. 

Third. And where such an assignment is 
made under like circumstances with intent 
to secure an equal distribution of all the 
debtor's property among all his creditors, 
it is not necessarily a conveyance of prop- 
erty with intent to defeat or delay the opera- 
tion of the bankrupt act 

Fourth. To make such an assignment an 
act of bankruptcy> it must be made with 
intent to delay, defraud, or hinder creditors, 
within the meaning of the statute of 13 Eliis- 
abeth, or with intent to defeat or delay the 
operation of the banknipt act It becomes a 
question of fact The innocence or guilt of 
the act depends on the mind of him who did 
it and it is not a fraud within the meaning 
of the bankrupt law [of 1867 (14 Stat. 517)], 
unless it was meant to be so. Here the 
proof submitted in the case is clear that the 
assignment was an honest act and was not 
intended either to defraud creditors or de- 
feat or delay the operation of the bankrupt 
act. 

The demurrer Is ovemiled; judgment of 
the district court reversed, and the case re- 
manded to the district court 



G. D. Coffin, for Langley, 
Nash & Lincoln, for Perry. 



THE COURT made the following entry: 
"This cause came on for hearing on the de- 
murrer of the said Lemuel Perry, to the pe- 
tition and amended petition of the said Lang- 
ley, and upon the proof taken in the disti-ict 
court and made part of the bill of exceptions, 
and the same was argued by counsel; and 
due consideration being had, the court does 
find that the district court erred in finding 
upon the said pleading and proofs that the 
said Langley had committed an act of bank- 
ruptcy. It is therefore ordered and ad- 
judged that the decree of the said district 
court be, and the same is hereby reversed. 
And the cause is remanded to the district 
court for further proceedings upon the proofs 
aforesaid and such other proofs as may be 
offered. And all questions of costs in this 
court ai-e reserved for the further order of 
the court." 
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Case No. 8,068. 

IiANGLBY V. The SYRACUSE. 

[N. Y. Times, March 17, 1867.] 

District Court, S. D. New York. March, 1867.i 

[1. While it is entirely competent for the parties 
to vary the responsibility of the towmg boat as 
a common carrier under the maritime law, the 
words in the towage contract, "at the risk ot 
her master and owners, do not discharge the tow- 
ing boat from the exercise of all reasonable skill, 
attention, fidelity, and precaution m the perform- 
ance of lie contract.] 

[ 2, A steamboat is liable for the loss of one of 
her tows in collision with a vessel at an^or, 
while endeavoring to round the Battery in New 
York harbor, against a strong ebb tide, with a 
large tow, where it was apparent that she had not 
sufficient force to make the maneuver.] 

[Cited in The^Brooklyn, Case No. 1,938.] 

[Libel in rem by one Langley against the 
steamboat Syracuse for collision.] 
Scudder & Carter, for libelant. 
Benedict, Tracy & Benedict, for claimant 

Before BBXTS, District Judge. This was an 
action brought by the master and owner of the 
canalboat J. K. Eldridge against the Syra- 
cuse, to recover the damages occasioned by 
the sinking of the canalboat while in tow of 
the steamboat in rounding from the Noi-th 
into the East river, on the 1st day of De- 
cember, 1861. The canalboat was one of a 
number of boats which were towed down 
from Albany in five tiei-s, being the star- 
board boat in the last tier but one. On 
coming down into the harbor of New York, 
a great number of vessels were found to be 
lying at anchor ofiE the Battery, and the 
master of the Syracuse chose his path 
through them. The tide was setting strong 
ebb. Two other steamtugs were employed 
to assist the tow in coming round, and the 
Syracuse and the barges alongside passed 
safely through the vessels, and had headed 
up against the ebb tide which sets out of 
the East river above Grovernor's Island, but 
the tow behind her was not drawn round 
so quick but that the libelant's boat was 
carried against the bow of a vessel lying at 
anchor, and so injured that she was com- 
pelled to run ashore on Governor's Island, 
where she filled and sank and became a 
total loss. The libelant claimed that the 
steamboat was charged with the responsi- 
bilities of a common carrier, while the re- 
spondents claimed that the towing was done 
imder a contract by which the vessel was to 
be towed "at the risk of her master and 
owners." 

HELD BY THE COURT: That prima fa- 
cie the relation in which the Syracuse stood 
to the canalboat under the maritime law 
guaranteed to the latter a safe conveyance 
to her place of destination at the charge and 
responsitjility of the former. The Express 
[Case No. 4,596]. That it was entirely com- 

1 [Affirmed in Case No. 13,717.] 
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petent to the parties to vary that responsi- 
bility by the contract they entered into, and 
that under that contract the steamboat was 
not liable as a common carrier, but is liable 
only ex contractu. That the words in the 
receipt, "at the risk of her owners," did not 
operate to relieve or discharge the steam- 
boat and her owners from the exercise of 
all reasonable skill, attention, fidelity, and 
precaution in the performance of the trust 
of hiring and transportation upon which 
she was engaged. The facts of this colli- 
sion are very similar to those in the case of 
Rea V. The New York, 18 How. [59 U. S.] 
225^ The collision occurred about midday, 
in fair and bright weather, and the master 
of the Syracuse had a clear and plain view 
of the state of the river in his front, and the 
impediments of vessels at anchor on his 
route of travel to the pier in the East river 
to which his tow was destined. The testi- 
mony of the master of the Syracuse is that 
the rapidity and contrariety of the tidal cur- 
rents at the place at which the vessel was 
lying at anchor, against which the canalboat 
was drawn by the Syracuse, did not leave a 
sufficient space and passageway for the Syr- 
acuse and her tow of forty boats to avoid 
her. It was most manifest that the Syra- 
cuse was adhering to her course in endeav- 
oring to make her passage around the Bat- 
tery, long after it was obvious to the towing 
vessel that she could not, with her force and 
means in use, succeed in carrying her nu- 
merous train of boats through the difficulties 
in the way without applying further help 
in aid of the tow, or bringing it to anchor. 
All the testimony in the case is full to the 
necessity of having more power employed 
in towing the train of boats attempted to be 
carried on the voyage, and that the Syi-acuse 
was well aware of it; that she placed two 
tugboats as helpers attached to the towing 
hawser, and secured the libelant's canalboat 
directly alongside the Syracuse, where she 
was personally in command of the tugs also, 
but offered no aid to her at the moment of 
the collision or help from either the tugs or 
steamer to the canalboat, but continued the 
motion of the general train ahead, and drew 
the canalboat into collision with the vessel 
at anchor, which collision caused the canal- 
boat to founder and sink, and become a total 
loss, by the wrongful and tortious act of the 
Syracuse and her master. That the libelant 
is therefore entitled to recover his damages; 
decree accordingly. 

[NOTE, An appeal was taken by the claim- 
ants to the circuit court, which affirmed the de- 
cree. Circuit Justice Nelson delivering the opin- 
ion. Case No. 13,717. The claimants then ap- 
pealed to the supreme court Mr. Justice Davis, 
in delivering the opinion, reviewed the evidence, 
and found that the steamer was guilty of great 
negligence in attempting, with so Ipge a tow, to 
pass the Battery into East river. She should have 
divided her tow, or not made the attempt until the 
tide slacked. Upon the law involved, the learned 
justice remarked, that: "It is unnecessary to con- 
sider the evidence relating to the alleged contract 
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of towage, because, if it be true, as the appellant 
says, that, by special agreement, the canalboat 
was being towed at her own risk, nevertheless, the 
steamer is liable if, through the negligence of 
tHose m charge of her, the canalboat has suffered 
I^:i. d^^ further, that: "Although the policy 
Jt the law has not imposed on the towing boat 
the obligation resting on a common carrier, it does 
require, on the part of the persons engaged in her 
msnagement, the exercise of reasonable care, cau- 
tion, and maritime skill; and if these are neg- 
lected, and disaster occurs, the towing boat must 
be visited with the consequences." The decree of 

S*? :^il'S^'^^ '^^^^ ^as affirmed. 12 Wall. (79 U. 
b.} 167.J 
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Case "No. 8,069. 

LANHAM V. PATTERSON. 

[3 Chi. Leg. News, 243; 13 Int Rev. Rec. 142.] 

Circuit Court, W. D. Tennessee. April, 1871. 

Note Given for Lotteut Tickets— Illegal 
Contract. 

1. ffdd, that no action can be maintained on a 
contract, the consideration of which is either wick- 
ed in itself or prohibited by law. 

2. A due bill given for money claimed to be 
due from the sale of lottery tickets is void. 

At law. 

H, & J, Randolph, for plaintiff. 
Mr. McFarland, for defendant 

WITHEY, District Judge. The plea sets 
up in bar of plaintifE's action that the due 
bill was given for the payment of the pro- 
ceeds of certain lottery tickets sold by de- 
fendant for plaintiff in the state of Tennes- 
see, which sale was by the laws of Tennes- 
see prohibited, and made a misdemeanor, pun- 
ishable by fine and imprisonment, wherefore 
the contract -was unlawful and void. To this 
plea plaintiff interposes a demurrer, by 
which he says the said plea is no defense in 
law to the plaintiff's cause of action. 

The law of Tennessee provides that "if 
any person vend, or attempt to vend « * * 
any lottery ticket in this state in any scheme 
to be drawn in this or any other state or 
country, he is guilty of a misdemeanor, and, 
on conviction, shall be fined $500 and im- 
prisoned one month in the county jail." 
Code Tenn. § 4890. The effect of this stat- 
ute is to prohibit the sale of lottery tickets 
in Tennessee, whether to be drawn in the 
state or in any other place. The tickets in 
question were issued and to be drawn in 
Missouri, and were sold in Memphis, Ten- 
nessee, by defendant as agent of plaintiff. 
The defendant did not pay over the proceeds 
to his principal, but gave the due bill in ques- 
tion by which he contracted to pay. It is 
well settled that "no action can be main- 
tained on a contract, the consideration of 
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which Is either wicked in itself or prohib- 
ited by law." Armstrong v. Toler, 11 Wheat. 
[24 U. S.] 304. 

The plaintiff had arranged a lottery 
scheme, and placed tickets in defendant's 
hands, to be sold in Tennessee, on an agree- 
ment by defendant, express or implied, to 
seU the tickets at Memphis and account for 
the proceeds arising from such sale. Was 
not that an agreement by defendant to do 
an act for plaintiff which the law of Tennes- 
see prohibits? And was not the considera- 
tion of defendant's promise to pay over the 
See proceeds based upon that which the law pro- 
hibits? Plaintiff's title to the money would 
See Case ^^ ^"^^ ^^^^^ tie clearly founded on an unlaw- 
ful contract— a contract by which defendant 
was to sell lottery tickets in Tennessee and 
pay over the proceeds. You cannot separate 
the agreement to pay over the proceeds from 
the unlawful sale. It is an indebtedness on 
a contract forbidden by law, and the fact 
that the promise to pay was changed into 
the form of a written due bill cannot change 
the fact that the consideration was illegal. 

The due bm was given for the very money 
claimed to be due from the sale of ticlcets. 
The suit is between the original parties to 
the illegal transaction, and the promise, evi- 
denced by the due bill, has its consideration 
m an arrangement forbidden by law. All 
such promises are void. This is not a case 
of subsequent or collateral contract, the di- 
rect or immediate consideration of which is 
not illegal, but is a contract based squarely 
on the illegal transaction— grows immediate- 
ly out of, and is connected with, the illegal 
sale. 

^ The rule goes so far that, if the contract be 
in part only connected with the illegal con- 
sideration, and growing immediately out of 
it, though it be a new contract, it is equally 
tainted, and cannot be enforced. The law 
leaves the parties as it finds them, and will 
not aid a particeps criminis to enforce his 
exactions, which originate in violations of 
law. The demurrer is overruled. 



Case Wo. 8,070. 

In re LANIER. 

[2 N. B. R. 154 (Quarto, 59).] i 

District Court, N. D. Alabama. 3868. 

Baxkkuptot— Register's Powers— Examination- 

OF Bankrupt — Application by Assignee 

Verification bt Affidavit. 

1. A register in bankruptcy can allow the or- 
der (form forty-five) for the examination of tlie 
bankrupt under the twenty-sixth section of the 
bankrupt act [of 1867 (14 Stat. 529)]. 

[Cited in Re Dole, Case No. 3,965.] 
^,2. A register in bankruptcy is invested with 
the powers of the district judge in all matters of 
an administrative character arising in a case re- 
ferred to him under the rules of the court, where 
the same are uncontested or not otherwise prohib- 
ited by the act of congress. 



1 [Reprinted by permission.] 
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3. The application of an assignee for lie esam- 
inatioQ of the bankrupt under ^^e twenty-^xtii 
section of said act need not be verified by affida- 
vit nor is it necessary that the application should 
snecif V the matters on which It is proposed to ex- 
amine the bankrupt, or the particular reasons for 
the same. „ h «- n 

[Cited in Re Solis, Case No. IS.looJ 
[Cited in Re Harrison, 46 Minn. 333, 48 N. W. 
1133.] 

On the Sth of July, 1868, the register in this 
case allowed and issued, on the written ap- 
plication of the assignee, an order for the 
examination of the bankrupt under the twen- 
ty-sixth section of the act, returnable on the 
5th of August, 1868. On the return day of 
the order, the bankrupt appeared with coun- 
sel, and before being sworn, offered and filed 
the following objections to the proceedings, 
and asked that the same should be certified to 
the disti-ict judge for his opinion thereon: 
Fii-st That said proposed examination is not 
ordered, or directed by the court That the 
order appearing to have been made by the 
court wa.s not so made, but was made by 
the clerk of the court, without having been 
submitted to or acted on by the court Sec- 
ond. That the application, purporting to have 
been made by the said assignee for the said 
proposed examination is not verified by the 
affidavit of said assignee, or of any person 
for him. Third. That such application, pur- 
porting to have been made by said as- 
signee, does not show that the proposed ex- 
amination is to be made of or concerning 
any matter or thing of which said assignee 
can properly examine the bankrupt. Fourth. 
That such application does not state any 
cause or reason for such proposed examina- 
tion. Fifth. That said proposed examination 
cannot be had before a register in bank- 
ruptcy, but must be had, if had at all, pur- 
suant to the act of congress, before the court. 
Whereupon the examination was adjourned 
to await the decision of the district judge- 
By JOSEPH W. BURKE, Register: 
Can a register of this court issue and allow 
an order for the examination of a bankrupt 
whose petition has been duly referred to 
him? It is my opinion that he can, and that 
on the application of the assignee, properly 
made, it is his duty to do so. His authority 
to issue and to "allow" all process, summons, 
and subpoenas under the seal of the court, 
in my judgment, cannot be disputed, being 
vested with this power by the act of con- 
gress itself, and the rules of the supreme 
court, and the precise method in which such 
acts shall be done having been prescribed by 
the rules of the district courts for Alabama. 
Rule 2 (rules and orders in bankruptcy,) 
provides that "all process, summons, and 
subpoenas shall issue out of the court under 
the seal thereof, and be tested by the clerk, 
and blanks with signature of the clerk and 
the seal of the court may, upon application, 
be furnished the registers." Acting in ac- 
cordance with this rule and in order to pro- 
vide a safeguard against the improper use 
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of the process of the court by unauthorized 
individuals, rule three of this court provides 
that "all process furnished any register un- 
der rule 2 (general orders) shall be counter- 
signed by him before the same shall be 
issued, and all orders issued under the au- 
thority of the court shall be marked 'Allow- 
ed,' dated and signed by him before issuing." 
Rule 4 (general orders) provides that when 
a petition for adjudication of bankruptcy is 
referred to a register, "thereafter all pro- 
ceedings required by the act shall be had 
before him except such as are required by the 
act to be had in the district court, or by 
special order of the district judge." Form 
four refers the bankrupt's petition to the 
register, "to make adjudication thereon, and 
to take such other proceedings as are re- 
quired by the act" 

When, under the rules and the laws above 
cited, the petition of a bankrupt is referred 
to a register in banki-uptcy, under the order 
of the court, in my opinion, he is vested 
with the authority fully and completely of 
the district judge, to dispose of all matters 
of an administrative character arising in 
the case, where the same are uncontest- 
ed. When congress enacted the present 
bankrupt act it was its intention to remedy 
the defects of the old system, and to provide 
for an economical and simple administra- 
tion of the law. To oblige the district judges 
to perform the duties of administering the 
law of bankruptcy, in addition to the severe 
labors imposed on them in their courts, 
would be unreasonable and improper. In or- 
der that' the judges should be relieved as 
much as possible, and the law administered 
without vexatious and harrassing delay, pro- 
vision was made for a class of officers whose 
special duty under the act is "to assist the 
district judge in the performance of his 
duties." 

In the expressive language of the framer 
of the bankrupt law "they are the hands 
and eyes of the court." To hold that they 
are not invested with all the powers of the 
judge in the conduct of the administrative 
business of bankruptcy proceedings would 
be to practically defeat the object and intent 
of the law. The justices of the supreme 
court who compiled the rules and forms in 
bankruptcy, gave a forcible illustration of 
what the law intended by authorizing the 
clerks of the district courts to issue to the 
registers "the process, summons and sub- 
poenas of the court" under the seal thereof 
and in blank, I take this rule to mean that 
each register shall so control the process of 
the court as to represent the court on all 
occasions requiring the issuing of such pro- 
cess, and the order for the examination of 
the bankrupt, under the twenty-sixth sec- 
tion (form forty-five) being within the mean- 
ing of the term "process," as furnished in 
blank by the clerk under rule 2, may be 
issued by a register of this court on comply- 
ing with the requirements of the third rule 
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of the district courts of Alabama, in dating 
iind allowing tlie same under his signature. 
For all purposes in bankruptcy where thex*e 
is no contest, and not otherwise forbidden 
by Ihe bankrupt act, the term court includes 
the register of the court charged with the 
conduct of each case, and his orders, allow- 
ed and issued under the seal of the court, are 
legal and binding as though issued under the 
eye of the judge. This principle is well es- 
tablished by recent decisions of very learn- 
ed judges of the United States couit. m re 
Gettleson [Case No. 5,373]; In re Hafer 
[Id. 5,897]. Rule 8 (general rules) contem- 
plates the exercise of this authority by the 
register in uncontested matters. 

It is my opinion that the application of 
the assignee for the examination of the bank- 
rupt need not be verified by his affidavit. I 
do not think that the law intends that any 
reason shall be stated by the assignee in his 
application. The act of congress obliges tne 
bankrupt, at all times, on reasonable notice, 
to submit to this examination when required 
by the coui-t on the application of the as- 
signee. The court will not inquire into the 
reasons of the assignee for asking the grant- 
ing of the order. livery assignee is supposed 
to act for the best interest of the creditors, 
and the law clearly gives him the right to 
examine the bankrupt "at all times on rea- 
sonable notice" on all matters relating to 
his bankruptcy. That this is the meaning 
of the twenty-sixth section is evident from 
tlie context. A bankrupt may be required 
to submit to an examination regarding his 
bankruptcy at any time, on the application 
of the assignee, or of a creditor; but in or- 
der to obtain an order for the examination 
of the wife of the bankrupt *'good cause" 
must be shown before it can be granted, or 
she required to attend. The maxim "expres- 
sio unius est exelusio alterius" applies with 
great force here as the proper rule of con- 
struction. The intent of the legislature is 
clearly expressed in making "good cause 
shown" a condition precedent to the exam- 
ination of the wife of the bankrupt, while 
the bankrupt himself may be examined at 
any time on the application of the assignee, 
or without any application, by the court, 
"mero motu." Banknipt Act, § 6. No fact 
then appearing in the application of the as- 
signee, and no reason being given except 
what the law clearly sanctions and implies 
in the demand itself, no verification is neces- 
sary to be made by the assignee in thus in- 
voking the assistance of the court to enable 
him to perform his duties under the law. 

Third. For the reasons given in my opin- 
ion on the last question, I think it is not nec- 
essary that the assignee should specify the 
particular matters on which he may require 
the bankrupt examined. If this was required 
it would give a dishonest bankrupt an ad- 
vantage which might be made use of to the 
detriment of his creditors. Answers concoct- 
ed after mature deliberation, and ingenious- 



ly framed by the assistance of able counsel, 
would embarrass the assignee, and render 
nugatory the efifoi-ts of the law in enforcing 
the rights of creditors. While the law will 
not allow the bankrupt to be harrassed, the 
great advantages he seeks at its hands de- 
mand that as an equivalent he shall at all 
times, when required, answer truthfully such 
questions relating to his bankruptcy as may 
be propounded him. The application of the 
assignee is sufficient if it state that the ex- 
amination is desired in accordance with th(^ 
provisions of the twenty-sixth section, and 
he will be obliged to confine himself to the 
matters into which the law authorizes in- 
quirj^ as specified in that section. The or- 
der (form forty-five,) sufficiently notifies the 
bankrupt of what he is expected to testify, 
and if he be acting fairly he needs no 
preparation to answer all questions put to 
him by his creditors regarding his property, 
with truth and candor. 

Fourth. I do not think it is necessary that 
the assignee should state the grounds for 
the proposed examination, for the reasons 
before given. 

Fifth. Can the examination of a bankrupt 
be had before a register in bankruptcy? 

I think this question is too plain to admit 
of doubt. Form forty-five expressly intends 
that this examination shall be had by and 
before the register. Section five of the act 
provides that "such register so acting shall 
have and exercise all the powers, except the 
power of commitment, vested in the district 
court for the summoning and examination of 
persons or witnesses." Section thirty-eight 
provides that examination in any of the pro- 
ceedings under this act may be taken before 
the court or a register in bankruptcy viva 
voce, "or in writing." 

After careful consideration of the law, 1 
can find nothing therein to support the ob- 
jections made by the bankrupt, and am of 
opinion that the order for the examination 
of the bankrupt was properly issued, and 
that he should be required to submit to the 
same before the register on the application 
of the assignee as filed in this mattei*. All 
of which is respectfully submitted. 

BUSTEED, District Judge. I have consid- 
ered the five objections taken by the bank- 
rupt, Lanier, to be examined under the twen- 
ty-sixth section of the act to establish a uni- 
form system of bankruptcy, and am of opin- 
ion that neither of them is well founded. 
The opinion of the register, annexed to the 
certificate of the questions to the court, is 
so thorough that further argument is unnec- 
essary. The court adopts the reasoning of 
the register in detail, upon all the points 
raised. The interposition by a bankrupt of 
technical objections to his own examination, 
when it is sought by the assignee, is not 
favored by the law. The utmost willingness, 
at all reasonable times, to state the whole 
of his knowledge in relation to his estate, 
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is a duty imposed upon the bankrupt by tbe 
genius and text of the statute. The exam- 
ination sought by the assignee in this case 
is properly allowed, and the bankrupt is 
hereby required to submit to it. 



Case l^o. 8,071. 

LANMON et al. v. GLARK. 

[4 McLean, 18.] i 

Circuit Court, D. Michigan. June Term, 1845. 

(jREDiTon's Bill, — Powers op CHAXCERr — New 
REiiEor BY State— FRAUDTJtENT Convetances. 

1. The general chancery powers of a court of 
the United States, are derived under the laws of 
the United States, and not under the laws of a 
state. 

2. But where a new remedy is authorized by a 
state, which may be appropriate to the exercise of 
a chancery jurisdiction, tms court will give reHef 
in the mode provided. 

3. On this ground, a creditor's bill will he sus- 
tained to reach all the rights and credits which a 
judgment debtor may have, although they can not 
be reached by execution. 

[Cited in Wilkinson v. Tale, Case No. 17,678; 
Shainwald v. Lewis, 6 Fed. 774.] 

4. Fraudulent conveyances, for this purpose 
will be set aside. 

In equity. 

Mr. Fraser, for complainant. 
Vandyke & Harrington, for defendant. 

OPINION OF THE COURT. This is a 
creditor's bill, which states that a judg- 
ment was obtained in the circuit court of 
the United States in this district, by the 
complainant, against the defendant; and an 
execution being issued on the judgment, 
was returned by the marshal, no property, 
real or personal, to be found. And the com- 
plainant alleges that the defendant has 
equitable interests, things in action, and 
other property, which can not be reached 
by execution; and that he has also debts 
due to him from persons unknown, etc. 
They therefore ask a discovery, etc., and re- 
lief. The defendant demurs to so much of 
the bill as seeks discovery and relief, touch- 
ing the equitable interests and- rights of the 
defendant, and to any other part of the bill 
which pi-ays that the judgment may be sat- 
isfied out of them. The creditor's bill is au- 
thorized by a statute of this state. No state 
court can increase or diminish the jurisdic- 
tion of the courts of the United States, sit- 
ting in chancery. They derive their juris- 
diction in this respect under the acts of con- 
gress, and it is exercised in the same man- 
ner in the states, whether the courts of 
those states have courts of chancery or not 
But where a new mode of procedure is au- 
thorized by a state, which is appropriate 
to chancery powers, relief will be given, in 
the mode provided, by the courts of the 



1 [Reported by ilon. John McLean, Circuit 
Justice.] 



United States. On this principle, this court 
will sustain a bill, under the creditor's act 
of this state, which shall reach every de- 
scription of interest that the defendant may 
have, and which can not be effected by an 
execution. This jurisdiction is appropriate 
to chancery, and may be exercised where 
there is no special statute. Similar relief is 
given in England. 1 Vern. 398; 1 P. Wms. 
445; 2 Dickens, 575; Amb. 79, 455; 20 Johns. 
563; 2 Johns. Ch. 288, 296; 4 Johns. Ch. 671, 
But these statutes in behalf of creditors 
adopt regulations which facilitate the prog- 
ress of a cause, and the attainment of equi- 
table relief. It is, therefore, judicious for 
the courts of the United States to avail 
themselves of these provisions, which con- 
duce to the attainment of justice. The" de- 
murrer is overruled, and the defendant is re- 
quired to answer. 



Case IS"©. 8,073. 

LANNING V. CASE et al. 

[4 Wash. C. C. 169.] i 

Circuit Court, Pennsylvania. 2 Oct. Term, 1821. 

Evidenoe^Paktt to Suit — Hearsat — Report 
op sc'kvetok. 

1. What a witness has heard two settlers say 
as to one having sold his right to another, is but 
hearsay, and cannot be ^ven in evidence. 

2. How far, and to prove what facts, the re- 
port of tlie surveyor under an order of court to 
survey and plot the land in dispute, may be given 
in evidence. 

3. If there be two or more defendants in eject- 
ment, and no evidence be given of the possession 
of one of them, the jury may find a verdict for 
him at the bar; and he may be examined by the 
other defendants. 

[This was an action in ejectment brought 
by Lanning against Case and others to re- 
cover land claimed by the plaintiff under land 
warrants.] 

In this case it was ruled: (1) That the ex- 
planatory notes of the surveyor appointed 
under the order of this court to retrace and 
plot the lines of the land in dispute, were 
evidence, only so far as they related to the 
lines and marks on the ground, and other 
matters intended to explain his own work; 
but not to prove the possession of any of the 
defendants. For all other purposes the sur- 
veyor must be examined as a witness as in 
ordinary cases. (2) That if there be no evi- 
dence whatever to prove possession in one of 
the defendants in ejectment, the jury may 
find a verdict in his favour at the bar; so as 
to authorise the other defendants to exam- 
ine him as a witness. 

[For other ejectment cases brouglit by the 
same plaintifE against other defendants, see Cases 
Nos. 8,073, 8,074, 8,076.] 



1 [Originally published from the SISS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [District not given.] 
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Case No. 8,073. 

LANNING- V. DOLPH et al. 

[4 Wash. C. C. 624.] i 

Circuit Court, E. D, Pennsylvania. Oct Term, 
1826. 

Evidence — Transcript of Imperfect Record — 
Deed Acexowledged after Suit — Affidavit 
NOT Cektifieu— Jurisdiction — Amount in Con- 
TBovERST — Dismission of Case Set Aside. 

1. A transcript of an imperfect record of a 
judfrment and execution offered in evidence to 
support a sale and sheriff's deed made under it, 
admitted. 

2. A deed may be given in evidence, although it 
was acknowledged or proved after the suit 
brought. 

3. An affidavit made in connection with a war- 
rant of survey, and not certified as an oflSce paper 
in the land office, cannot be given in evidence. 

4. In ejectment, where the value of the matter 
in dispute is not averred in the declaration, evi- 
dence cannot be given of it by the defendant. If 
intended to be controverted, it should have been 
put in issue by plea; but the court will not admit 
such a plea pending the trial. 

5. The value of the land not being stated in the 
declaration, the court, pending the trial, on mo- 
tion, dismissed the suit; condemning at the same 
time the practice which had prevailed, of decid- 
ing a question of jurisdiction, except on a plea to 
it; and expressirg a willingness at any time to 
hear the question discussed. 

[Cited in Fisher v. Rutherford, Case No. 4,823; 

Donaldson v. Hazen, Id. 3,984; Crawford v. 

Bumham. Id. 3,366; Simon v. House, 46 

Fed. 318.] 
[Cited in Tuttle v. Jackson, 6 Wend. 222.] 

6. When the court will set aside a dismission of 
a cause without costs. 

This ejectment [by Lanning against Moses 
Dolph, John Ferris, and Samuel Ferris] was 
to recover four hundred, and thirty acres of 
land in Luzerne county, surveyed in the 
name of David Brown. It is one ot the sis- 
teen sm-veys mentioned in the case of Lan- 
ning v. London [Case No. 8,074], and the 
same, or nearly the same evidence was giv- 
en in both cases. Upon the trial of this 
case, the plaintiff offered in evidence the 
sheriff's deed of the 6tli of May, 1802, for 
one third of Eddy's interest in the land con- 
veyed by Thomas to Eddy and Hollenback, 
to Samuel W. Fisher; and to prove the au- 
thority of the sheriff to make the convey- 
ance, he gave in evidence the transcript of 
a record of one of the courts of this state as 
follows, viz, "Scire facias sur mortgage al. 
scire facias, returned nihil." Then a short 
entry of a judgment in this suit, Fisher v. 
Eddy [unreported], for such a sum of money 
and costs. Then follows the alias levari 
facias, in extenso, under which this land was 
sold; and the return. The clerk subjoins a 
certificate that the above and foregoing is a 
trae and faithful copy of the record and pro- 
ceedings of said court in an action of scire 
facias sur mortgage, between Samuel W. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Fisher and George Eddy, so far as the same 
can be found on the records or amongst the 
files of said court, and that after diligent 
search for the original scire facias, al. scire 
facias levari facias, the same could not be 
found. This evidence was objected to by 
the defendants' counsel, because the paper 
certified as a transcript of the record does 
not contain all the process and proceedings 
in the cause, but merely the short entries of 
them, and that the want of those proceed- 
ings cannot be supplied by the certificate of 
the clerk. 
C. J. Ingersoll and Mr. Scott, for plaintiff. 

Mr. Chauncey, Mr. Tilghman, and J. R. 
IngersoU, for defendants. 

WASHINGTON, Circuit Justice. If this 
were a case before the supreme court of this 
state, upon a writ of error, the regularity of 
the proceedings in the court below, and of 
the transcript of the record, might be ques- 
tions proper for the consideration of that 
court. But they are not matters of inquiry 
before this court, where the transcript is in- 
troduced collaterally, not for the purpose of 
deciding upon the regularity or validity of 
the proceedings in the state coiu-t, but of 
showing that the sheriff had authority to sell 
and convey this land, as he has done. This 
authority depends on the judgment and exe- 
cution under which the oflicer acted, and 
these the transcript now offered in evidence 
fully exhibits. The clerk certifies that this 
transcript contains a true copy of the record 
and proceedings of the court in the action 
referred to, so far as they can be found on 
the records, or amongst the files of the court, 
and if the oflacial keeper of the records is 
not competent to certify that, so as to make 
it evidence, we know not what matters are 
within his province to certify. The evidence 
then must be admitted. 

No evidence being given that either of the 
Ferris were at any time in possession of 
any part of this land, THE COURT, on the 
motion of defendants' counsel, who wished to 
examine them as witnesses, directed the 
jury to find a verdict at the bar in their fa- 
vour, which was accordingly done. 

The defendant then offered in evidence the 
exemplification of a deed from Isaac Trip to 
Aaron Dolph, which was objected to as ir- 
relevant, until evidence was given to con- 
nect it with this defendant and this land. 

THE COURT admitted the deed to be read, 
observing at the same time that it would be 
of no avail unless the defendant should 
prove an interest in Trip, and that the deed 
applies to this land, and then connect Moses 
Dolph with it. 

A deed from Aaron to Moses Dolph for 
the land mentioned in the above deed from 
Trip, was then offered and objected to, be- 
cause the deed was acknowledged and re- 
corded after this suit was brought. 

THE COURT said this was no objection. 
The acknowledgment and recording relate 
bade to the execution of the deed. 
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The affidavit of Isaac Trip, dated the 6th 
of June, 1793, was offered in evidence, in 
connection "with a warrant to sui"vey two 
hundred and twenty acres for him, including 
his improvement. 

This was objected to, as it does not appear 
to be certified as a land office paper, and is 
therefore no more than an exparte affidavit. 

THE COURT for these reasons refused it. 

The defendant then produced a witness, 
for the purpose of proving that the land in 
controversy, in possession of Moses Dolph, 
was not of the value of §500, which evidence 
was objected to by the plaintiff's counsel. 

^^'ASHINGTON, Circuit Justice. The val- 
ue of the land in dispute not being averred 
in the declaration, is not now a matter in is- 
sue before the jury, and no evidence can be 
given respecting it; nor can the jury proper- 
ly pass upon that question. If the defend- 
ant meant to put it in issue, he ought to 
have pleaded that the matter in dispute did 
pot exceed, exclusive of costs, the value of 
§500. 

The defendant then offered a plea to the 
jurisdiction, founded upon the value of the 
matter in controversy. 

WASHINGTON, Circuit Justice, stated, 
that although the court had power, unlim- 
ited only by its discretion, to admit amend- 
ments, at any time, still, in the exercise of 
that discretion, amendments would not be 
admitted where they were calculated to pro- 
duce great irregularity and inconvenience, 
as would be the inevitable consequence of re- 
ceiving this plea in this stage of the cause. 
The plea, without a replication and issue, 
could not go to the jury, and how can the 
com*t compel the plaintiff now to reply, or to 
tender an issue? He might choose to de- 
mur, or might refuse to do either. Then 
what becomes of the plea, or how could it 
avail the defendant, if it were received? 
The only consequence would be to discharge 
the jmy; and this the court would not do, 
as the defendant ought to have filed the 
plea, if he meant to rely upon it, in proper 
season. 

The defendant then moved to dismiss this 
suit, on the ground that the want of juris- 
diction appears upon the face of the proceed- 
ings, the declaration not stating the value 
of the matter in dispute, which is as essen- 
tial to the jurisdiction of the court as the 
character of the parties to the suit. The 
counsel cited the following cases: Adams, 
Ej. 2S9, 328; Judiciary Act, §§ 11, 20 [1 Stat. 
78, 83]; Ing. Dig. 370, 373; [Turner v. Bank 
of North America] 4 Dall. [4 U. S.] 10; 1 
Mass. 520; 1 Sand. 73; 9 Mod. 95; 2 Wils. 
10; 1 Term R. 151; picCormick v. Sulli- 
vant] 10 Wheat. [23 U. S.] 199. Also the 
following cases: Bingham v. Cabot, 3 Dall. 
[3 U. S.] 382; Turner v. Enrille, 4 Dall. [4 
U. S.] 7; Turner v. Bank of North America, 
Id. 8; Wilson v. Daniel, 3 Dall. [3 U. S.] 
401; [Abercrombie v, Dupuis] 1 Cranch [5 
U. S.] 343; [Wood v. Wagnon] 2 Cranch [6 
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U. S.] 9; [Oapron v. Yan Noorden] Id. 12G; 
[Kempe v. Kennedy] 5 Cranch [9 U. S.] 173; 
[Sullivan v. Fulton Steamboat Co.] 6 Wheat. 
[19 U. S.] 450; [Green v. Liter] 8 Cranch [12 
U. S.] 242; Browne v. Browne [Case No. 
2,035]; Ex parte Cabrera [Id. 2^278]; [Pey- 
ton V. Robertson] 9 Wheat. [22 U. S.] 527; 
The Jerusalem [Case No. 7,294]. 

The plaintiff's counsel insisted that the 
damages being laid at $3,000 sufficiently sup- 
ports the jurisdiction; that, ejectments be- 
ing jnerely fictitious actions to recover a 
term, it would be absurd to state the value 
of the matter in dispute; that the practice 
in relation to this matter ought to be con- 
sidered as settled by the opinions of the pro- 
fessional men, and the tacit acquiescence of 
the comi;s, since the value has never, from 
the commencement of the present govern- 
ment, been stated in actions of ejectment in 
this state, and many of those have gone to 
the supreme com-t, and been there decided, 
without this objection having been taken by 
the bar or by the bench. Cases cited [Hunt 
V. Rhodes] 1 Pet. [26 U. S.] 1; [Williamson 
V. Kincaid] 4 Dall. [4 XJ. S.] 20; 2 Starkie, 
475. 

WASHINGTON, Circuit Justice. An eject- 
ment is a fictitious action, professing in its 
form to recover merely a term in the land, 
and damages for the ouster; and yet it 
would, at this day, be a waste of words, and 
of time, to attempt to prove, what is so well 
settled, that the right to the pi-emises men- 
tioned in the declaration is the sole matter 
in controversy; and that the damages claim- 
ed and recovered are merely nominal. The 
damages to which the lessor is entitled for 
the withholding from him the possession, 
forms the subject of a distinct action. Nei- 
ther can the damages laid in the declaration 
be, by any fiction, applied to the land as in- 
dicating its value, since they are manifest- 
ly claimed as a compensation for the alleged 
trespass, and have no reference to the value. 

Taking the land, then, as constituting the 
matter in dispute, the question is, whether it 
is essential, in order to give jurisdiction to the 
circuit courts of the United States, in actions 
of ejectment, to allege in the declaration that 
the value of the land, exclusive of costs, ex- 
ceeds §500? This question we conceive to be 
definitely settled, in principle, by the decisions 
of the supreme court. The eleventh section of 
the judiciary act of 1789 declares that the cir- 
cuit courts shaU have original cognizance of 
all suits of a civil nature at common law or in 
equity, where the matter in dispute exceeds, 
exclusive of costs, the sum or value of §500, 
and the United States are plaintiffs, or peti- 
tioners, or an alien is a party, or the suit is 
between a citizen of the state where the suit 
is brought, and a citizen of another state. 
Now, the principles which have been decided 
by the cases referred to by the defendants' 
counsel are: (1) That the circuit courts art- 
courts of limited jurisdiction. (2) That they 
are the creatures of the legislature, and can 
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exercise no jurisdiction but what is conferred 
upon tliem by congress. (3) That, as courts 
of limited jurisdiction, their proceedings are 
erroneous unless the ground of jurisdiction he 
stated in the pleadings. If it be not, the pre- 
sumption of law is that the court has not 
jurisdiction of the case. 

In the application of these principles, it has 
been repeatedly ruled, that where the juris- 
diction depends upon the character of the 
parties, it is error, if it be not directly and 
plainly alleged in the declaration. It is not 
sufficient to state that the parties are of, or 
reside in, different states; they must be dis- 
tinctly shown to be citizens of different states, 
if that be the ground of the jurisdiction. But 
the amount, or value of the matter in dispute, 
is as essentially a ground of jurisdiction as 
the character of the parties. What reason can 
be given why the latter must be stated in or- 
der to give validity to the proceedings of the 
court, which does not apply with equal force 
to the former? The ingenuity of the plain- 
tiff's counsel has been taxed in vain to point 
out a difference; and we are quite satisfied 
that no difference exists. It seems that, in 
this district, it has been the aniform practice 
of the bar to omit to lay in their declarations 
in ejectment this ground of jurisdiction, and 
infinite mischief is apprehended should the 
court now condemn that piuctice. But we 
think this argument ab inconvenienti, is not 
sufficient to justify this court in upholding a 
practice which is at war with the nlain worus 
of an act of congress, with the uniform de- 
cisions of the supreme court, and with the 
soundest principles of law. Nor can it be cor- 
rectly insisted that this practice has received 
the tacit sanction of this or of the supreme 
court, because the pleadings are never read in 
this court, unless where some question is 
likely to arise upon their form; nor can it be 
supposed that the form of a declaration in 
ejectment is attended to in the supreme court, 
unless it is brought to the view of that tribu- 
nal by some objection in it taken by coimsel. 
It has been the practice of this court to per- 
mit the question of jurisdiction to be discussed 
upon the general issue, in reference to the 
characters of the parties, where they are 
stated in the declaration; because the fact of 
citizenship, or alienage, when so stated, has 
been considered as being put in issue, equally 
with the other material averments contained 
in it. It would follow, by analogy to that 
practice, that when, in ejectment, the value of 
■the land in dispute is aveiTed in the declara- 
tion, that that is also put in issue and may 
become a subject of inquiry before the jury 
upon the genei-al issue. If the character of 
the parties, or the value of the matter in dis- 
pute, be not stated in the declaration, by 
which the defect of jurisdiction appears upon 
the face of the proceedings, we ai-e of opinion 
that the court may at any time before judg- 
ment, dismiss the suit. 

Whether the practice of permitting advan- 
tage to be taken of a defect oi Jurisdiction, 



when the same is stated in the proceeduigs, 
upon the general issue, without a plea to the 
jurisdiction, be correct or not, may well be 
questioned. The practice in England is to 
plead it specially, even in cases of ejectment, 
with the leave of the court; and there is cer- 
tainly gi-eat inconvenience and mischief -in 
that which has heretofore prevailed in the 
courts of this circuit. In the first place, tlie 
plaintiff, observing that no objection is spe- 
cially made to the jurisdiction, may often be 
surprised by being called upon to prove the 
facts upon which it depends, and be unpre- 
pared to prove them. If he must always come 
prepared to establish them, he may nine times 
in ten be put to the trouble and expense of 
summoning witness to prove what will not 
be disputed. In the next place, the jury may 
find for the defendant upon the ground of 
want of jurisdiction, where the matter in con- 
troversy is admitted to be ia favour of the 
plaintiff ; who may thus be barred of his rem- 
edy in another court which has jurisdiction of 
the case. When I came to this court, I found 
the practice to be such as I have stated it, 
and I have only to regret that the court did 
not then establish what I have always con- 
sidered to be a more correct practice. Wheth- 
er it ought now to be changed, may be a 
question worth considering. At all event?, I 
am now free to declare, that I hold myself 
open to hear that question discussed at any 
time when it may arise. The order of the 
court in respect to the present cause is that it 
be dismissed. 

The plaintiff's counsel then moved for a rule 
to show cause why the order of dismission 
should not be set aside, the cause reinstated 
upon the docket, and the plaintiff have leave 
to amend his declaration by inserting the 
value of the matter in dispute. Upon the ar- 
gument of this rule, the defendants' counsel 
insisted that, since it appeared by the affi- 
davit to the plea in abatement, which had 
been offered to be filed during the trial, that 
the land held by Moses Dolph, was not of the 
value of ?oOO, the court ought not to grant the 
leave asked to amend, without some ground 
being laid by affidavits, or otherwise, to in- 
duce a belief that the value of the land was 
above $500. But at all events it was insisted 
that the leave ought not to be granted but 
upon payment of costs. 

"WASHINGTON, Circuit Justice. Were the 
court to refuse the amendment for the reasons 
assigned, we should be led to prejudge the 
very question in controversy; which is, wheth- 
er the whole 430 acres mentioned in the dec- 
laration, or the part thereof In possession of 
Dolph, constitutes the matter in dispute. The 
affidavit refers to the latter only. But the 
court in peiTQiitting or refusing the amend- 
ment has nothing to do with the facts of the 
case; and to require affidavits would be to 
introduce a new practice. The laying ot tne 
value of the land is an amendment in form iii 
reference to the merits of the case, though sub- 
stantial as to jurisdiction; and the court will 
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permit it to be made at any time, unless it 
should surprise the defendant; which cannot 
be pretended at this stage of the cause; 
and at any stage, the court in granting 
■the amendment would guard the defendant 
against the consequences of sm'prise, by im- 
posing terms. We think that this amendment 
should be granted without costs, which are 
imposed as a penalty for some default in the 
party asking for the amendment; which is 
not justly imputable to the piaintiff's counsel, 
who have only in this ease added one more 
error to the common list of errors by which 
the practice of this court has oeen marked 
for forty years. If the plaintiff has been in 
default, so has been the defendant, who 
might, at any time since the institution of 
this suit, hare moved to dismiss it for want of 
jurisdiction apparent in the proceedings. But 
the truth Is, that fault is imputable to neither 
party. Let the rule be made absolute. 

[For other ejectment cases brought by the 
same plaintiff against other defendants, see Cases 
Nos. 8,072, 8,074, 8,076.] 



Case Wo. 8,074. 

LAJSTNING T. LONDON et al. 

[4 Wash. C. 0. 159.] i 

Circuit Court, B. D. Pennsylvania. Oct Term, 
1821. 

Real Property— Land Warrants — Ejectment. 

1. Quaere, What constitutes a descriptive, and 
what an indescriptive warrant? 

2. The fifth section of the act of assembly of 
the 3d of April, 1792, is confined to lands lying 
north and west of the Ohio, Alleghenny, and 
<jonewan^o, and not to lands in Luzerne county; 
and neither under that act, or the act of the 30th 
December, 1786, or on general principles, is a 
survey of a warrant on settled lands void ; but it 
will be good if the settlement is not followed up. 

Ejectment for lands lying In Luzerne coun- 
ty [brought by Lanning against I. London, 
Samuel Ferris, John Fei*ris, and Moses 
Dolph]. The lessor of the plaintiff claimed 
under an application made on the 11th of 
October, 1792, in the name of Seth Pearce, 
and a warrant founded thereon, dated the 
16th, for four hundred acres of land, includ- 
ing Lackawanna river, and adjoining land 
granted this day to David Brown, in Lu- 
zerne county. The purchase money was paid 
on the 10th of April, 1793, and the survey 
was made on the 27th of August following. 
Patent to Joseph Thomas, (from whom a reg- 
ular title was deduced to the lessor of the 
plaintiff), dated in August, 1796. This war- 
rant was one of sixteen, described as ad- 
joining each other, in a regular series from 
the leading warrant to Thomas Brown, which 
was for four hundred acres, "including the 
Lackawanna river, and adjoining the land 

1 [Originally published from the MSS. of Hon. 
Bu^rod Washington, Associate Justice of tiie 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



of Thomas Ryerson, four miles above Trip's 
flat." The defendants, who were proved to 
be in possession of parts of the premises in 
dispute, claimed imder an improvement com- 
menced by Stephen Bishop in July, 1792, who 
having collected some brush, girdled a few 
trees, and cleared a spot for a house, sold 
to Rolph in September following. Evidence 
was given by five witnesses to prove that 
Rolph was living on the land with his family 
prior to September, 1793, that he had two or 
three acres cleared, fenced, and corn growing 
on It in April, June and August of the same 
year, and that he continued to live on, and 
to Improve the settlement, till some time in 
the year 1795, when he sold to Staples. The 
surveyor of Luzerne county, under an order 
of this court, retraced and plotted the lines 
of as many of the sixteen tracts as were 
deemed necessary to show the location of 
the leading and adjoining warrants to that 
of Seth Pearce, the tract in dispute. He 
stated upon oath, that he foimd the corners 
and three of the exterior lines of these 
tracts well marked, as of the year 1793, and 
also the two corner trees of this particular 
tract of land as mentioned in the survey. 
He also found a birch sapling on the west 
bank of the river, which appeai-ed to be a 
corner tree, and to have been marked In 
1793. A tree of this description is called for 
in the survey, 

1. It was contended by the counsel for the 
plaintiff, that the leading warrant was suffl- 
cientiy descriptive, and consequentiy that the 
inception of the plaintiff's title must date 
from the 11th of October, when the applica- 
tion was made. 4 Bin. 51; 2 Yeates, 152, 
205; 1 Yeates, 523; 3 Bin. 35; 2 Smith, Laws, 
254. That the improvement made by Bishop 
gave him no titie whatever, and that it must 
give way to an application for the same land; 
unless, at the time the application was made, 
it had acquired the character of a settiement, 
and was then subsisting as such. 2 Yeates, 
329. 

2. That the application was followed up 
with due diligence to the consummation of 
the titie, and that the survey is not only to 
be presumed to have been rightiy made,'but 
that it was proved to have been so made by 
the surveyor, who found three of the exterior 
lines of the connected tracts well marked, 
and even three comers of the tract in ques- 
tion; although, if the exterior lines in a sur- 
vey of adjoining tracts, belonging to the 
same person, be run, and comers marked for 
each tract so as to enable the surveyor to 
protract and plot them, it is unnecessary to 
run the interior lines on the ground. 

3. That the witnesses who speak of Rolph's 
settlement in 1793, being contradicted by an 
equal number of witnesses, who swear that 
they saw no improvement on this land in 
that year, that fact, which Is all impoi-tant 
to the defendants, cannot be considered as 
established. But even If it be established, 
still the defendants cannot profit themselves 
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by it, as they do not connect themselves in 
any manner with the original settlement; 
and at all events, the defendants having tak- 
en no steps to perfect their equitable title, 
by obtaining a warrant and survey prior to 
the consummation of the plaintiff's title, and 
not having questioned the plaintiil's right in 
time, by a caveat, their prior settlement, if 
it existed, cannot now be opposed to Ihe 
plaintiff's patent. 

As to what constitutes an improvement, 
they cited 2 Smith, Laws, 395; 3 Yeates, 77 
61, 67, 72; 4 Yeates, 331, 034; 2 Smith, Laws, 
175; 4 Bin. 75. The improvement title, to 
prevail against a warrant, must have ac- 
quired its legal character of a settlement, be- 
fore the adverse title arises. 2 Yeates, 329. 

For the defendants it was contended, that 
whether the defendants had a title or not, 
still the plaintiff could not recover. 

1. Because, as it is proved that there was 
a legal settlement on the lands in dispute 
prior to the plaintiff's survey, that sui-vey 
was void under the act of the 30th of De- 
cember, 1786 (2 Smith, Laws, 395), the act 
of the 3d of April, 1792 (3 Smith, Laws, 70), 
and on general pr-inciples. They contended, 
that progress towai-ds an improvement in 
1792, and Its consummation as early as 
:xiarch, 1793, were fully proved. That if an 
incipient improvement is commenced and 
continued to its consummation, it will refer 
back to its inception; improvement being of 
necessity progressive. Confair v. Steffey [6 
Serg. & R. 249]; Campbell v. Kyler [6 Serg. 
& R. 257] MS. Reports, Sup. Ct of this 
state; 2 Smith, Laws, 23G, 237- 

2. That the original surveys not being pro- 
duced, the report of the surveyor under the 
order of court as to the lines and corners, 
and as to the fact that the original surveys 
were put into his hands, ought not to be 
regarded by the jury; and then it was in- 
cumbent on the plaintiff to show that Seth 
Pearce's wan-ant was actually surveyed, 
which is not done; on the conti-ary, it is 
proved by the surveyor who run the north 
line of that tract, that no marked trees were 
found on it; and in fact, only one line is 
proved, and the two corner trees of that 
line, 

3. That the plaintiff has not used due dili- 
gence in taking out his warrant, and having 
it suiT-eyed. 

4. That the plaintiff's warrant is indescrip- 
tive; and of course dates, as to title, from 
the sm'vey, which is posterior to the defend- 
ant's title. 4 Bin. 51, 165. 

5. That though the defendants do not de- 
duce their title regularly from the first set- 
tler, yet as the possession has never for a 
moment been vacant, the jury will presume 
that it was transferred from one occupier to 
the other; and that as no evidence has been 
given of abandonment by either of the occu- 
pants, a deduction of title need not be shown; 
at all events it is sufficient for the defend- 
ant to show an outstanding title in any of 



the prior settlers. 6 Bin. 125; 3 Bin. 1G7; 
4 Bin. 73. 

Binney & Sergeant, for plaintiff. 

Mr. Chauncey and Joseph IngersoU, for 
defendants. 

WASHINGTON, Circuit Justice (charging 
the jurjO- The plaintiff's title is all in pa- 
per, and independent of extraneous objec- 
tions, it appears to be unexceptionable: An 
application on the 11th of October, 1792, in 
the name of Seth Pearce, for four hundred 
acres of land in Luzerne county, including 
Lackawanna river, adjoining land gi-anted 
this day to David Brown. This is one of a 
series of applications, to the number of six- 
teen, commencing with one in the name of 
Thomas Brown, for four hundred acres, in- 
cluding the Lackawanna river, adjoining 
Thomas Ryei-son, four miles above Ti'ip's 
flat, in Luzerne county. The other applica- 
tions follow and adjoin each other. The 
warrant bears date the 16th of October, 
1792; the purchase money was paid the 10th 
of April, 1793; the survey was made on the 
27th of August in the same year; and the 
patent issued in August, 1796. The defend- 
ants' title commences Avith an asserted im- 
provement in 1792, and consummated by a 
settlement as early as March, 1793, accord- 
ing to the strictest definition of that term, 
and continued down to the institution of 
this suit. It has been made a question 
when the plaintiff's title commenced? On 
the part of the plaintiff, it is contended, that 
the application in the name of Thomas 
Brown, the leader in the series of consecu- 
tive applications, is sufficiently descriptive 
to entitle the plaintiff to date the inception 
of his title on the day it was made. On the 
other side it is contended, that this leading 
application is indescriptive, and consequent- 
ly that the plaintiff cannot date the com- 
mencement of his title earlier than tlie 27th 
of August, 1793, when the sui-vey was made. 
As to the general definition of a descriptive 
warrant, the judges of the supreme court of 
this state, and of this court, have expressed 
themselves in language which can hai-dly be 
misunderstood. In Lauman v. Thomas, 4 
Bin. 51, Yeates, J., says, "If the description 
of the land in the wan-ant point out special- 
ly and exclusively certain lands with accu- 
racy, the right vests immediately, if follow- 
ed up. But if it may equally suit several 
tracts of land, the right vests by the sur- 
vey." The chief justice speaks of a descrip- 
tive waiTant, as one which designates the 
land precisely, or with reasonable certainty. 
Breckenridge, J., says, that it should be of 
that precise nature as to attach to a pai-ticu- 
lar spot, exclusive of all others. In Davis 
V. Keef er, 4 Bin. 163, Smith, J., stated, "that 
if the location describe the land with such 
reasonable certainty as that it could not be 
laid on other land with propriety, this is all 
the certainty the law requires." In Lewis 
V. Meredith [Case No. 8,328], in this court, it 
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■was said, that to render an application a 
location on tlie day it is made, tlie land must 
be described with such certainty as that a 
subsequent applicaxit may knew how to ap- 
propriate the adjacent residuum, without 
danger of interference. 

Although the judges in the above cases 
have used language somewhat various, it 
seems to me that they have all expressed 
the same idea. But it often happens that 
whilst judges agree in the correctness of a 
general definition or rule of law, they will 
sometimes differ in its application to a par- 
ticular case. And in the one now under 
considei-ation, the truth of the above ob- 
servation might probably be established, if it 
were deemed essential to give an opinion as 
to the chai'acter of this application. We do 
not however consider it in this light, and I 
shall proceed to examine the other points 
in the cause, upon the assumed ground that 
this is an indescriptive warrant; but with- 
out deciding that it is so. 

The defendants claim a presumptive right 
to the premises in controversy, founded up- 
on a settlement and improvement, as to 
which the inquiry will be at what time it 
commenced. As to Samuel and John Ferris, 
we underatand the evidence to be, that im- 
provements were commenced on those pai-ts 
of the tract which they respectively claim, 
sometime in 1792, by the cutting of brush, 
girdling a few trees, cutting logs, and pre- 
pai'ing spots on which to erect cabins; but 
It is not stated by whom these improve- 
ments, if they may be so called, were made, 
and therefore these defendants can derive 
no title in consequence of them. Two of the 
witnesses in behalf of these defendants 
state, that they do not know that any actual 
settlement was made upon the land claimed 
by them, prior to the 1st of September, 1793, 
and the third witness has sworn that they 
came on in the year 1794. If the jury be- 
lieve, from the evidence, that the facts in 
relation to the settlement and improvement 
of these two defendants have been correctly 
stated, (as to which they are to decide), then 
it is perfectly eleai' that they have no title 
in opposition to the plaintiff's, which pre- 
ceded their settlement right; provided the 
plaintiff's title shall be found clear of the 
objections which have been made to it 

As to the land in possession of Dolph, it is 
sworn by five witnesses, that it was improv- 
ed and settled, in the strictest legal sense, 
in the year 1793, and prior to the plaintiff's 
survey. In opposition to this testimony, 
four or fiYe witnesses have been examined 
on the part of the plaintiff, who state that 
they were upon the land in dispute, in the 
summer and autumn of 1793, and some of 
them explored this particular "tract on both 
sides of the river, and that they saw no im- 
provements whatever. They add, that they 
believed then, and still believe, that these 
lands were at that time vacant and unset- 
tled. This fact then is left to the jury, 



whose exclusive province it is to weigh, and 
to decide upon the evidence. 

Not feeling ourselves at liberty to antici- 
pate the opinion of the jiary, as to the above 
fact, we can only state the law hypothetical- 
ly. If you believe that the ' settlement of 
Rolph was subsequent to the inception of 
the plaintiff's title, then the plaintiff is enti- 
tled to a verdict, unless that title is destroy- 
ed by some one of the objections which have 
been made to it. But if, on the other hand, 
the settlement was prior to the inception of 
the plaintiff's title, then the verdict should 
be in favour of the defendant Dolph, unless 
there is some fatal objection to his title. If, 
in the last place, the plaintiff's title is de- 
fective, then you should find in favour of 
all the defendants, however destitute they, 
or either of them may be of title. 

This leads us necessarily to the examina- 
tion, 1. Of the objections made to the plain- 
tiff's title; and 2. Of those alleged against 
the title of Dolph; an opinion having been 
already given upon that of the two FeiTis. 

1. The first objection stated to the plain- 
tiff's title is, that the lan'd claimed by Dolph, 
having been improved and settled, previous 
to August, 1793, the survey of the warrant, 
in the name of Seth Pearce, was void, un- 
der the act of the 30th of Decembei', 1786; 
under that of the 3d of April, 1792; and 
lastly, upon general principles of law. As to 
the first act, it may suffice to observe, that 
it is confined, not only by the preamble, but 
by the express provisions of the fouxlh sec- 
tion, to the ti*act of country purchased in 
the year 1768, at the treaty of Fort Stanwix; 
which does not, as I understand, compre- 
hend the premises now in controversy. It 
is quite as clear that the act of April, 1792, 
from the second section to the tenth inclu- 
sive, is inapplicable to the district of coun- 
try in which these lands in controversy lie, 
but is confined to that which lies north and 
west of the Ohio, Alleghenny, and Conewan- 
go creek. The first section lowers the price, 
theretofore demanded by the state, for the 
vacant lands within the purchase of 1768, 
and those on the east side of Alleghenny 
and Conewango. The second section de- 
clares that all other lands lying north and 
west of Ohio, Alleghenny and Conewango, 
"shall be, and are hereby offered for sale, 
to persons who will cultivate, improve and 
settle the same, at the price of £7 10s. per 
one hundred acres, to be located, surveyed, 
and secured to such purchasers, in the man- 
ner hereinafter mentioned." The third sec- 
tion describes the mode of proceeding by ap- 
lication, and warrant, &e. The fourth sec- 
tion requires the surveyor general to divide 
the lands thus offered for sale into districts, 
and to appoint a deputy for each; and the 
fifth section enacts, that the deputy survey- . 
or shall, on request of the respective gran- 
tees in such warrants named, proceed to 
survey the lands in such warrants describ- 
ed, "provided that they shall not, by virtue 
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of any warrant, survey any tract of land 
that may have been actually settled and im- 
proved, prior to tlie date of the entry of such 
waiTant with the deputy sui-veyor, except 
for the owner of such settlement and im- 
provement." It is ti'ue, as contended by the 
defendants' counsel, that the expression is 
"any waiTant," without the relative "such"; 
but it is perfectly clear to the court, that the 
context fully supplies the omission of the 
relative, the wan-ant here spoken of being 
"one of the steps by which those lands were 
to be located, surveyed and secured," as 
mentioned in the second and third sections. 
The same expression is found in the seventh 
section, and yet it is not to be doubted, that 
the warrant spoken of relates to the lands 
then offered for sale, because the act to be 
done is expressly confined to the deputy sur- 
veyor, appointed by virtue of that act. If 
the sui-vey was not made void by either of 
the above acts, the next inquiiy is, was it 
void upon general principles of law 2 We 
think not. Two warrants may issue for the 
same tract of land, but at the peril of the 
second warrant holder. His warrant is not 
void, but voidable, by the first wan-ant hold- 
er, provided he proceeds regularly to com- 
plete his title, so as to secure to him the 
preference which he had gained by the pri- 
oritj' of his warrant. But if he is guilty of 
laches, and the subsequent warrant is first 
survej-ed, he loses his preference, and the 
title vests in the posterior warrant holder. 
In like manner, we conceive, that a wan-ant 
surveyed upon land previously settled, may 
be avoided by the settler, if he continue his 
possession, and is not chargeable with neg- 
ligence; but if he abandon his settlement, 
or is guilty of laches, his equitable pre-emp- 
tive right cannot be opposed to the title of 
the warrant holder. That a warrant and 
survey are not considered by the legislature 
to be void upon general principles of law, 
because they apply to land previously set- 
tled, is obvious from the before mentioned 
provisions of the acts of Decembei", 1796, and 
April, 1792, which were enacted for the ex- 
press purpose of declaring the survey to be 
void, in respect to lands lying on the dis- 
tricts of counti-y to which those claims were 
confined. In further confirmation of the 
opinion "which we hold upon this point, I re- 
fer, with no little confidence, to what was 
said by the supreme court of this state, in 
the case of Magens v. Smith, 4 Bin. 73. The 
plaintiff claimed under a warrant, dated on 
the 1st of July, 17S4, which was surveyed 
in November of the same year. The defend- 
ant claimed under the settlement of English, 
in 1774, who in 1775 or 177G sold to Runeger, 
and the settlement was found by the jury 
to be subsisting when the wan-ant issued. 
-The defendant came into possession in 1795. 
The chief justice says, "that no injury can 
arise, from granting a wanant for the pre- 
emptive right at the risk of the warrantee: 
if the improver, or any person deriving title 



under him, should appear, the warrant 
should be voidable by them." 

2. The next objection to the plaintiff's title 
is, that the land in controversy was never 
legally surveyed, and that it was incumbent 
on the plaintiff to have laid before the com-t 
and jury the particular surveys made of the 
above warrants, as well as the connected 
plat returned by the deputy surveyor, in 
order not only to prove the fact of the sur- 
vey, but to point out the precise location of 
the particular tract in question. To this ob- 
jection and demand, it is quite sufficient for 
the plaintiff to answer, that he has a patent 
for the land in dispute, which recites the sur- 
vey of it in 1793, returned into the ofiice. 
The legal presumption then is, that the land 
was duly sui-vej^ed, and the plaintiff is not 
bound to give further evidence of that fact. 
The burthen of proof, in contradiction of 
this fact, rests wholly on the defendants, 
who deny it. The evidence principally re- 
lied upon, is that of the surveyor who ran the 
lines of Seth Pearce's tract, under the order 
of this court; who states that about two 
thirds of the north line passed through clear- 
ed land, and that although the other third 
was thickly covered with large timber, yet 
he found no marked line tree on that course. 
He admits nevertheless that the lower line 
was well marked, as also the two corner 
trees belonging to it, and that he found the 
birch sapling near the end of the noilh line 
on the west bank of the river, and marked 
as of the year 1793. These corners corre- 
spond with three of the corners mentioned in 
the patent, and it is for you to say if they 
be the same? The south line is strongly 
pointed out by the line on the west side of 
the x'iver, of which the former appears to be 
a continuation. In addition to all this, it is 
stated by two witnesses who were in com- 
pany with the surveyor when these surveys 
were made in 1793, that the north line of 
Seth Pearce's sm-vey was run, and that all 
the exterior lines of the sixteen surveys were 
actually run and mai'ked. If so, it was not 
necessary to run the interior lines of each 
tract on the ground, if the comers of each 
were marked, so as to enable the surveyor to 
protract them. If the production of the orig- 
inal SEurveys and the connected map would 
throw further light on tfiis subject it is fairly 
obsei-ved by the plaintiff's counsel, that the 
defendants had it equally 'in their power 
with the plaintiff to produce them. After 
all, if the proof of the lines and coi-ners of 
this survey was more defective than it is, 
the objection would come with a bad grace 
from those who in 1810 prevented the plain- 
tiff by force from retracing the lines, and 
establishing the proof of their having been 
run and marked. Upon these observations 
this question is submitted to the jury. 

3. The last objection to the plaintiff's title 
is, that the equitable title conferred by the 
application was not followed up with due 
diligence. It is for you to decide under 
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all the circumstances of tliis case, whetlier 
tliis charge is well founded/ The appUcation 
was made in October, 1792, upon the eve of 
the wmter months; the purchase money was 
paid and the warrant taken out in the fol- 
lowing spring, and surveyed in four months 
from the last mentioned period. This objec- 
tion however is of no conseauence if the de- 
fendant has no title. 

2. If you should be of opinion that the 
settlement of Rolph was prior to the plain- 
tiff's survey, then the defendant Dolph is 
entitled to a verdict, unless there are fatal 
objections to his title. It may be proper here 
to observe, that Trip obtained a warrant for 
this settlement in 1803, and that it was sur- 
veyed in 180i. The first objection to this 
defendant's title is, that he does not claim 
Tinder Kolph's settlement Trip states in his 
deposition, that in the fall of 1795 Rolph sold 
to Staples^ and that Isaac Trip, Senior, ex- 
changed this land with Lutz and Aaron 
Dolph for property in Providence, and that 
the defendant Moses Dolph came in after 
them. But whether Trip claimed under Sta- 
ples, or Moses Dolph under Lutz and Dolph, 
is not afiirmed by this witness. Stephens 
says that Rolph sold to Staples, and that 
Lutz and Aaron Dolph came in after Rolph. 
That Trip exchanged with Lutz and Dolph, 
and that Moses Dolph came in after them. 
If the jury understand the evidence in this 
way, it follows that although the title was 
regularly vested in Staples in 1795, yet not 
he, but Lutz and Dolph entered into the oc- 
cupancy of the land, not as claiming under 
Staples, but for aught that appears, as origi- 
nal occupants, or as claiming under Trip, 
who like Lutz and Dolph derived no title 
under Rolph or Staples. And again, Moses 
Dolph, the defendant, sets up no claim under 
any of the above persons, but appears before 
the court as an original occupant. Now we 
hold it to be perfectly clear, that if a settler 
rests his title upon a settlement, prior to 
that of another settler or warrant holder, 
he must either prove that his own settlement 
was prior, or he must connect himself by a 
regular deduction of title by conveyances, 
or by parol, with some person whose settle- 
ment was prior to the opposing title. This 
is at least as necessary to support a set- 
tlement, as a paper title; perhaps more so; 
for it is much more likely that the form- 
er should be abandoned, than the latter. 
It is indeed not easily to be presumed that 
a warrant holder, having paid the purchase 
money, would wish to abandon his right; 
and if he could entertain such a wish, it 
is difficult to conceive in what way he 
cotdd accomplish it. He may loose his pri- 
ority by laches, but we cannot weU under- 
stand how it can be correctly said that he 
has abandoned it; if he can, the evidence 
must be strong indeed. But a man who 
has no other title but to a pre-emption, by 
settlement, in a particular spot, for which 
he has paid nothing, may well abandon such 
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right; and we know of no better evidence 
of such an intention, than his leaving the 
improvements he may have made, and re- 
moving to some other spot, without having 
disposed of the fruits of his labour, but leav- 
ing them to be enjoyed by the first person 
who may choose to take possession of them. 
It was contended by the defendants' coun- 
sel, that an abandonment can never be as- 
serted where, as in this case, the premises 
have been successively occupied by some per- 
son. 'We admit the correctness of this argu- 
ment, where the improver, or those claiming 
under him have continued tlie possession. But 
mere occupancy by those who do not claim 
under the improver, can give no title above 
that which they can derive from their in- 
dividual improvement. We conceive that the 
law upon this subject is very correctly stated 
by the chief justice in the case of Magens 
V. Smith, before noticed, in which it is stated, 
"that the warrant and sm-vey of the plain- 
tiff would have no effect against English, or 
any person claiming under him, provided 
the improvement had not been abandoned; 
but," it is added, "there is no reason why 
they should not be good against the defend- 
ant, if he made an original entry and settle- 
ment in 1795. Improvement rights are pro- 
tected for the sake of the improvers, and not 
for strangers." 

It is contended that the jury ought to pre- 
sume that Staples sold to Trip, and he to 
Lutz and Dolph, and they to the defendant. 
But to raise such a presumption, there surely 
ought to be some evidence on which to found 
it. The mere circumstance of successive oc- 
cupations is not sufficient. 

It was further insisted hy the defendants* 
counsel, that although Dolph may have failed 
in connecting himself with Rolph's settle- 
ment, he may nevertheless secure himself un- 
der the outstanding settlement rights of some 
prior improver. But who is the person whose 
title he can oppose to the plaintiff's? Not 
Rolph's, for that was disposed of to Staples. 
Not Trip's, for although he acquired a legal 
title by his warrant and survey in 1804, yet 
as he appears before the court as an original 
occupant, long subsequent to the plaintift''s 
survey in August, 1793, the defendant cannot 
oppose his title to the plaintiff's; An out- 
standing title which shall defeat the plain- 
tiff, must not only be a legal and subsisting 
title, but it must be better than the plain- 
tiff's title. 

Another objection to the defendants' title 
is, that it was not foUoTyed up until the year 
1803 and 1804, long after even the patent 
had issued to the plaintiff; nor did the per- 
sons who claimed this settlement right ca- 
veat the plaintiff, although they knew of, and 
by violence attempted to prevent the survey 
in 1793. We consider this objection to be 
equally fatal with the other to this defend- 
ant's title. Such laches amounted either to 
an abandonment, or to a forfeiture of the 
pre-emptive right gained by the settlement 
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If, upon the whole, the plaintiff's warrant 
was legally surveyed upon the land in dis- 
pute, he is entitled to a verdict, if, in the 
opinion of the jury, the defects in the de- 
fendant's title as before stated are supported 
by the evidence. You must, at all events, 
find in favour of the defendant Isaac London, 
who is Shawn not to be in possession of any 
part of the premises in dispute. [See Case 
No. 8,076.] 

Verdict for lessor of plaintiff as to the two 
Ferris and Moses Dolph, and in favour of Isaac 
London. 

NOTE. In this case it was decided, that what 
a witness had heard two of the sellers say, as to 
the one having sold his improvement to the oth- 
er, was not proper evidence, being, as against 
the plaintiff, mere hearsay. The parties ought 
to have been examined on oath, so as to have 
given to the plaintiff the privilege of cross ex- 
amining them. 

[A rule was granted in this ease to show cause 
why a new trial should not be granted, but upon 
the hearing the court refused the new trial, dis- 
charging the rule. Case No. 8,075. For other 
ejectment cases brought by the same plaintiff 
against other defendauts, see Cases Nos. 8,072, 
8,073.3 



Case H^o, 8,075. 

LANNING V. LONDON. 

[4 Wash. C. O. 332.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1822. 

Pkactice at Law —Rule to Show Cause— Divid- 
ed Court— Certifying to Supreme Court. 

1. Upon a rule to show cause why a new trial 
should not be granted, if the judges are divided in 
opinion as to granting a new trial, the rule must 
be discharged; it amounting to nothing more than 
a notice of a new trial. 

[Cited in Goddard v. Coffin, Case No. 5,490.] 

2. Such a division of opinion is not a case that 
can be certified to the supreme court. 

[Cited in Holtzapple v. Phillibaum, Case No. 
6,648; Jones v. Van Zandt, 5 How. (46 U. 
S.) 224: U. S. v. Chicago, 7 How. (48 U. 
S.) 191; Taylor v. Carpenter, Case No. 13,- 
785; Ives v. Grand Trunk Ry. Co., 35 Fed. 
lol.] 

[This was an action in ejectment by Lan- 
ning against J. London, Samuel Ferris, John 
Ferris, and Moses Rolph. There was a 
judgment in favor of plaintiff against all 
the defendants except London. Case No. 
8,074. The other defendants, Ferris, Ferris, 
and Rolph then procured a rule to show 
cause why a new trial should not be 
granted.] 
The grounds for the new trial were: 
1. That the presiding judge, in delivering 
the charge to the jury, stated, that the land 
in question did not lie within the bounds 
of the purchase made from the Indians by 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



the treaty of Fort Stanwis in 1768, con- 
trary to the real fact; and that, labouring 
under this mistake, he gave no opinion as 
to the construction of the act of 1786, which 
it is admitted applied to the land lying with- 
in that purchase. But for this mistake, that 
opinion would have been given, and if it 
had been unfavourable to the defendant, 
his counsel would have had the benefit of an 
exception; and if favourable to him, the 
jury could not have failed to give him a 
verdict. 

2. The court ought to have admitted evi- 
dence of the declarations of the settlers, 
that they had sold their possessions to the 
persons who came successively into posses- 
sion. They cited 2 Serg. & R. 407. 

C. J. IngersoU, for plaintiff. 
Chauncey and J. R. IngersoU, for defend- 
ant 

Before WASHINGTON, Circuit Justice, 
and PETERS, District Judge. 

WASHINGTON, Circuit Justice, was of 
opinion that a new trial ought to be granted 
for the first reason only; but he adhered to 
the opinion given at the trial in respect to 
the rejected testimony. 

PETERS, District Judge. I have great 
reluctance at all times, and seldom indeed 
have I had occasion to differ with the pre- 
siding judge; but in this case, I was so 
well satisfied with his charge to the jury, 
and still so remain, that I cannot Join in 
the opinion that a new trial should be grant- 
ed. True, there was a geographical mistake 
in point of fact I perceived this circum- 
stance after the charge, but not immediate- 
ly; and I did not then, nor do I now be- 
lieve, it had the alleged influence on the 
jury, who heard a full description of the 
general principles of the case. I thought 
the law of 1786 inapplicable on other 
grounds. I did not think that the defend- 
ant was included in that law; nor did I 
conceive the original settler one within the 
description of settlers meant by that act of 
assembly. Nor was the testimony, take it 
all together, satisfactory in point of credit 
or principle. I therefore deemed the ver- 
dict, as I now do, perfectly legal and just. 

A new trial is subject to the sound discre- 
tion of the court, or of a judge composing 
part of it. I cannot, therefore, reconcile my 
mind to granting a new trial. 

The court being divided in opinion, the 
counsel for the defendant at first insisted 
that, this being a rule to show cause, the 
decision was to be considered favourable to 
the defendant, or at all events, that the rule 
was not discharged. But the court was of 
opinion, that this was, in effect, a motion 
for a new trial, the rule always being grant- 
ed, according to the practice of the court, 
as of course, and witiiout argument; and 
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consequently, tlaat by tlie dmsion of the 
court, the motion, if it had that form, would 
fall, and consequently that the rule is dis- 
charged. 

The counsel then moved the court to cer- 
tify the grounds of the disagreement to the 
supreme court. 

The plaintiff's counsel, to prove that this 
was not one of the cases which could be 
certified under the act of congress, cited U. 
S. V. Daniel, 6 "Wheat [19 U. S.] 542, in 
point; also [M'Millan v. M'Neill] 4 Wheat. 
[17 U. S.] 213; [Henderson v. Moore] 5 
Granch [9 U. S.] 11; [Marine Ins. Co. of 
Alexandria v. Young] Id. 187. 

The" court refused, upon the authority of 
TJ. S. V. Daniel [supra], to grant a ceitif- 
icate. 

Hule discharged. 

[For other ejectment cases brought by the 
same plaintiff against other defendants, see 
Cases Nos. 8,072 and 8,073.] 



Case ISTo. 8,076. 

liAJSTNING T. LONDON. 

[4 Wash. O. 0. 513.] i 

Circuit Court, E. D. Pennsylvania. April Term, 
1825. 

EviDEscE — DocujrENTS — Sheriff's Deed — Sale 
UNDER Judgment. 

To entitle a party to give a sherifE's deed in 
evidence, a copy of the record of the judgment 
under which the sale was made must be produced. 

[The plaintiff, Lanning, brought an action 
in ejectment against Isaac London, Samuel 
Ferris, John Ferris, and Moses Rolph. There 
was a verdict in favor of plaintiff as against 
all except London, who was shown not to 
be in possession of any part of the premises 
in dispute in that case. Case No. 8,074. 
This is an action by the same plaintiff 
against London.] 

It was decided in this case, that to entitle 
the plaintiff to give in evidence a sheriff's 
deed, it was necessary to produce the record 
of the judgment under which the sale of the 
land was made. 

Scott and 0. J. IngersoU, for plaintiff. 

Chauncey, Tilghman, and J. K, IngersoU, 
for defendant. 

[For other ejectment cases brought by the same 
plaintiff against other defendants, see Cases 
Nos. 8,072 and 8,073, and the case above re- 
ferred to, 8,074.] 



LANSDALE (LAUB v.). See Case No. 8,118. 
LANSING (BAILEY v.). See Case No. 738. 
LANSING (COOK v.). See Case No. 3,162. 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



CCase No. 8,077) LANSING 
Case ISTo. 8,077. 

LANSING v. MANTON. 

[14 N. B. R. 127; 3 N. Y. Wkly. Dig. 112.] i 

District Court. N. D. New Yorli. April, 1876. 

Pkactice in Bankruptcy — Who may Maintain 
Suit for Fraudulent Transfer op Property 
— Suit by Receiver — Substitution op As- 
signee as Plaintiff. 

1. A receiver may be appointed after an adju- 
dication of bankruptcy, and before the selection 
of an assignee for the temporary care and custo- 
dy of the estate, when special circumstances ren- 
der it desirable. 

2. A receiver cannot maintain an action to re- 
cover the value of property sold by the bankrupt, 
in fraud of the bankrupt law [of 1867 (14 Stat. 
517)], prior to the commencement of the proceed- 
ings in bankruptcy. If a receiver institutes a suit 
to recover property sold by the bankrupt in fraud 
of the bankrupt law, prior to the commencement 
of the proceedings in bankruptcy, the assignee will 
not on motion be admitted to prosecute such suit. 

[This was a suit in bankruptcy by Livings- 
ton Lansing, receiver, against Sarah L. Man- 
ton.] 

WALLACE, District Judge. After an adju- 
dication in bankruptcy, and prior to the ap- 
pointment of an assignee, the plaintiff, upon 
the application of creditors of the bankrupt, 
was appointed a receiver. The order appoint- 
ing him did not specify the powers or duties 
of the trust. Having brought this action to 
recover the value of assets of the bankrupt, 
purchased by the defendant before the filing 
of the petition in bankruptcy, as is alleged 
in fraud of the act, the assignee, who was 
thereafter appointed, now moves for an order 
substituting himself as plaintiff in the place 
of the receiver. In opposition to this motion, 
the defendant insists that no cause of action 
existed in favor of the receiver, and that he 
had no interest in the action to which the as- 
signee can succeed. If the receiver had no 
right of action against the defendant, clearly 
the motion should be denied. This leads to 
the inquiiy whether a person thus appointed 
can maintain an action to recover property 
which never came to his hands. 

That it is within the general equity powers 
of a court of bankruptcy, after an adjudica- 
tion of bankruptcy, and before an assignee 
is selected, to appoint a receiver for the 
temporary care and custody of the estate, 
when special circumstances render it desir- 
able, is conceded by defendant's counsel. 
And that such receiver has the right to re- 
sort to legal proceedings, and to maintain ac- 
tions necessary for the protection of the prop- 
erty that comes to his possession, would seem 
to be inferable from the nature of his trust. 
A receiver is an officer of the court invested 
with the custody of the property that comes 
to his hands, for the benefit of the party who 
may ultimately appear to be entitled to it. 
As the property that comes to his hands is 

1 [Reprinted from 14 N. B. R. 127, by permis- 
sion. 3 N. Y. Wkly. Dig. 112, contains only a 
partial report] 
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in tlie custody of the court, any party inter- 
fering with it is punisliable by attachment; 
and. ordinarily, by resorting to such remedy, 
the receiver can adequately protect his estate, 
and Tvhere the case is pressing, the receiver 
may file a bill in equity to enjoin. Nangle v. 
Lord FingalJ, 1 Hogan, 142. If he brings 
suit without leave of the eouii:, that fact can- 
not avail the defendant by way of defense, 
but the action may he stayed by the court, 
and will be if brought unjustifiably. And It 
is not only the right of a receiver, but his 
duty, to take such action, and to institute 
legal proceedings, without waiting for leave, 
when the circumstances of the case require 
it Tillinghast t. Champlin, 4 R. I. 173, 188. 

Granting all this, it does not follow that a 
receiver can maintain such an action as the 
present one. The plaintiff seeks to recover 
property which never came to his possesion, 
but which had been tmnsferred by the banlc- 
rupt to the defendant prior to the commence- 
ment of the proceeding in which he was ap- 
pointed receiver. The action which he has 
brought is one at law, and can only be main- 
tained upon a legal title. Treating it as an 
action of trover, it must be brought in the 
name of the person who had the possession 
of, or right of possession to, the property at 
the time of its conversion. A receiver cannot 
maintain such an action in his own name, 
though leave would be granted him, in a 
proper case, to prosecute in the name of the 
pei"son having the legal title. A receiver of 
a partnership cannot maintain an action of 
trover in his own name to recover against a 
person who has converted assets of the finn 
before his appointment. He is a mere cus- 
todian, and must sue in the name of the firm 
in whom was the legal right of action. Yea- 
ger V. Wallace, 44 Pa. St. 294; Newell v. 
Fisher, 24 Miss. 392, 

The actions which may be brought by re- 
ceivei-s in their own name for the protection 
of property which has come to their cus- 
tody, or those which may be maintained upon 
an equitable right, are not to be confounded 
with those which must be brought by them 
in the name of another, although the equi- 
table right may be in those whom the re- 
ceiver represents, and not in the party hav- 
ing tlie legal estate. When the receiver goes 
into a court of law, he must stand, if at all, 
on the legal estate. Merritt v. Lyon, 16 Wend. 
405. If he applies for leave to use the name 
of the pei-son having the legal right of action, 
the court will indemnify the latter, by com- 
pelling security against the hazard of costs. 
Taylor v. Allen, 2 Atk. 213; Pitt v. Snowden, 
3 Atk. 750. 

In the present case, if the court had au- 
thorized the receiver to bring the action in 
his own name, he could not have maintained 
the suit. By force of the statute an assignee 
is invested w-ith the legal title to the cause 
of action. Until an assignee is appointed, tlie 
legal title to the assets is in the bankrupt, 
and it is not only the right but it is the duty 



of the bankrupt to bring suit for the protec- 
tion and preservation of the property. Suth- 
erland T. Davis [42 Ind. 26]; In re Steadman 
[Case No. 13,330]; March v. Heaton [Id. *.),- 
061]. Where the suit must rest upon the 
legal title to the property, and cannot be sus- 
tained upon the possessory interest or equi- 
table right of a receiver, it can only be brought 
in the name of the bankrupt, and this is sucb 
a suit. 
The motion for substitution is denied. 



LANSING V. MUSCATINE COUNTY. See 
Case No, 16,538. 

LANSING (STEWART v.). See Case No. 13,- 
432. 



Case H^o. 8,078. 

LANSTRAAZ v. POWERS. 
[1 Cranch, O. O. 42.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1801. 
Practice at Law — Action for Sx^andeu— What 
Necessary ix Affidavit to Hold De- 
fendant TO Bail, 
In slander, bail is not required, if the affidavit 
does not state the words spoken, and that the de- 
fendant is about to leave the district. 

The affidavit to hold to bail, stated that 
by reason of slanderous words, (without 
stating what words,) spoken of the plaintiff 
as a miller, he conceived himself greatly 
injured, and that he had been informed tho 
defendant was about to leave the District 
of Columbia. The chief judge had indorsed 
appearance bail for fifty dollars. 

THE COURT allowed the defendant to 
appear on common bail. 



Case Ho. 8,079. 

In re LANZ. 

[14 N. B. R. 159.] 2 

District Court, D. Minnesota. Marcli, 1876. 

Baskuuptct— Petition op Creditor — Commeu- 

oiAi, Paper Issued in Course op Business — 

Note Given to Partner in Settlement. 

A note given By one partner, on the settlement 
of a copartnership business, as manufacturers, to 
pay for the interest of the copartner in the busi- 
ness, and to settle the balance appearing against 
him, is not the commercial paper of a manufac- 
turer, issued in the course of his business as such. 

For several years previous to June, 1S73, 
[George] Lanz was engaged in partnership 
with B. H. Randall, of Saint Peter, in the 
manufacture and sale of boots and shoes. 
The partnership was dissolved in June, and 
after selling out the retail stock, Lanz pur- 
chased Randall's interest in the machinery, 
etc., and shipped it to Minneapolis, where a 
company was organized with Lanz as vice- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted by permission.] 
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president, called tlie "North Star Boot and 
Shoe Company." On December 1, 1S74, 
Lanz and Randall had a settlement of their 
old partnership business, and upon an ex- 
amination of the books of the firm for the 
purpose of ascertaining, as stated by Ran- 
dall in his testimony, "how much we owed, 
how much he [Lanz] owed, and how much 
was owing us," it was found that Lanz was 
indebted to Randall in the sum of thirty- 
five hundred dollars, which amount includ- 
ed the purchase of Randall's interest in the 
machineiy, and he gave his notes for this 
amount; one for five hundred dollars, paya- 
ble in four months; two for seven hundred 
and fifty dollars each, payable in one year, 
with interest; and one for fifteen hundred 
dollars, payable in two years. The 'first 
note was paid, and Randall transferred the 
other three before maturity to A. J. Lambex-- 
ton, one of the petitioning creditors, and he 
subsequently turned over one of the seven 
hundred and fifty dollar notes to Kelley, 
and the fifteen hundred dollar note, still 
not due, to Meagher. The petition alleges 
that the defendant, being a manufacturer, 
made and passed these notes in the course 
of his business, and has fraudulently stopped 
and not resumed payment of his commer- 
cial paper within a period of forty days. 
The defendant has denied the allegation that 
he is a manufacturer, and also denies that 
the notes were given in the course of his 
business as a manufacturer. The case was 
heard before the court without a jury. 

Bigelow, Flandrau & Clark, for petition- 
ing creditors. 
Start, Oilman Clough & Lane, for debtor. 

NELSON, District Judge. If the notes de- 
scribed in the petition were not given by 
Lanz in the course of his business as a man- 
ufacturer, the petition must fall, and the 
proceedings be dismissed. The facts in re- 
gard to the consideration for the notes and 
the manner they were executed are undis- 
puted, Lanz, and the payee of the notes, 
Randall, had dissolved a manufacturing co- 
partnership, and were winding up their busi- 
ness; the retail stock had been sold, and 
there remained on hand all the machinery 
and the unmanufactured stock to quite a 
large amount. Lanz purchased this at the 
time of the dissolution, June, 1873, and on 
a subsequent settlement between the part- 
ners, and after an examination of the part- 
nership books, December 13, 1874, gave his 
notes to Randall for the sum of thirty-five 
hundred dollars, which amount included the 
price agreed upon for the latter's interest 
in the machinery, etc., and the balance found 
due upon the books of the firm. The first 
note was paid, but the other three— two for 
seven hundred and fifty dollars each, with 
interest, payable in one year from date, and 
one for fifteen hundred dollars, with inter- 
est, due in two years from date— are un- 
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paid, the latter not due. These notes were 
transferred by Randall to A. J. Lamberton, 
one of the petitioning creditors, before ma- 
turity, and subsequently two of them were 
passed by him to the other petitioning cred- 
itors. 

I do not think, upon the facts thus proved, 
these notes can be regarded as the commer- 
cial paper, within the meaning of the bank- 
rupt law [of 1867 (14 Stat. 517)] of a man- 
ufacturer, issued in the course of his busi- 
ness as such. They were given on the set- 
tlement of the copartnership business be- 
tween the partners, upon a full examina- 
tion of the firm books, and the considera- 
tion was not only the purchase price of one 
partner's interest in the machinery, etc., but 
also all balances appearing against the other 
partner. The consideration was entirely un- 
connected with any commercial transaction 
of a manufacturer, and the notes fall with- 
in another class than commercial paper 
made by a manufacturer in the course of 
his business as such. Entertaining this view 
of the ease, it is unneces^ry to consider the 
other defences urged. Petition dismissed. 



Case nS'o. 8,080. 

LANZ V. RANDALL et al. 

[4 Dill. 425; 3 N. Y. Wkly. Dig. 307; 3 Cent. 

Law J. 688; 14 Alb. Law J. 363; 24 

Pittsb. Leg. J. 68.] 1 

Circuit Court, D. Minnesota, 1876. 

NaTDRALIZATIOX — DiPFERESCE BETWEEN VOTER 

AND Citizen— Removal op Causes— Aliens. 

1, A state cannot make a subject of a foreign 
government a citizen of the United States, This 
can only be done in the mode provided by the 
naturalization laws of congress. 

[Cited in Croesus Mining M. & S. Co. v. Colo- 
rado Land & Min. Co., 19 Fed. 83.] 

2. Citizenship and the right to vote are neither 
identical nor inseparable; and the constitution of 
Minnesota, although it authorizes resident unnat- 
uralized foreigners to vote at state elections and 
hold office, does not make them citizens of the 
state, and such persons may remove causes to the 
circuit court of the United States on the ground 
that they are aliens, altliough they have resided 
in the state for many years and voted at elections, 
as authorized by the state constitution, or held 
office under the laws of the state. 

[Cited in Poppenhauser v. India-Rubber Comb 

Co., 14 Fed. 708; Maloy v. Duden, 25 Fed. 

673; Betzoldt v. American Ins. Co., 47 Fed. 

706.] 
[Cited in State v. Boyd, 31 Neb. 711, 48 N. W. 

739, and 51 N. W. 602.] 
[See JBaird v. Byrne, Case No. 757.] 

On motion by the defendant to remand the 
cause to the state eouit. It was removed to 
this court by the plaintiflf, on the ground that 
he was an alien, being a subject of the grand 
duke of Mecklenburg. The defendants are 
citizens of Minnesota. The removal was un- 
der the act of March 3, 1875 [18 Stat. 470]. 

1 [Reported by Hon. John F. Dillon, Circuit 
.Tudge, and here reprinted by permission. 14 Alb. 
Law J. 363, and 24 Pittsb. Leg. J. 68, contain 
only partial reports.] 
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Witli respect to the citizenship of the plain- 
tiff, it was admitted that he was originally a 
native born citizen of the grand duchy of 
Mecklenburg; that he emigrated to this 
■country many years since; that shortly after 
his arrival he declared his intention to be- 
<;ome a citizen of the United States, in con- 
formity with the laws of the United States 
upon that subject matter; that for some fifteen 
years past he has resided in the state of 
Minnesota; and that on several occasions 
during his residence in the state he has vot- 
ed at state elections, as authorized by the 
state constitution. The plaintiff was never 
finally admitted to citizenship under the 
naturalization laws of the United States. 

Section 2, art. 3, of the constitution of the 
United States, provides that the judicial 
power of the United States shall extend to 
"controversies * * * between a state, or 
the citizens thereof, and foreign states, citi- 
zens or subjects." Section 2 of the act of 
congress of 1875, to determine the jurisdic- 
tion of circuit courts of the United States, 
and to regulate the removal of causes from 
state courts, provides that any suit of a civil 
nature, in which there shall be "a contro- 
versy between citizens of a state and for- 
eign states, citizens or subjects," shall be re- 
movable into the circuit court of the United 
States by either party. 

The following are the provisions of the con- 
stitution of the state of Minnesota relating 
to the "elective franchise," referred to by 
counsel as bearing upon the question as to 
the jurisdiction of the federal court over the 
cause: 

"Article VII.— Elective Franchise. Section 
1. Every male person of the age of twenty- 
one years or upwards, belonging to either 
of the following classes, who shall have re- 
sided in the United States one year, and in 
this state for four months next preceding 
any election, shall be entitled to vote at such 
election, in the election district of which 
he shall at the time have been for ten days a 
resident, for all officers that now are, or here- 
after may be, elective by the people: 
"(1) White citizens of the United States. 
"(2) White persons of foreign birth who 
sliall have declared their intention to become 
citizens, conformably to the laws of the 
United States upon the subject of naturaliza- 
tion. 

"(3) Persons of mixed white and Indian 
blood, who have adopted the customs and 
habits of civilization. 

"(4) Persons of Indian blood residing in 
this state, who have adopted the language, 
customs, and habits of civilization, after an 
examination before any district court of the 
state, in such manner as may be provided 
by law, and shall have been pronounced by 
said court capable of enjoying the rights of 
citizenship within the state. 

"Sec. 2. No person not belonging to one of 
the classes specified in the preceding section, 
no person who has been convicted of treason 
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or any felony, tinless restored to civil rights, 
and no person under guardianship or who 
may be non compos mentis or insane, shall 
be entitled or permitted to vote at any elec- 
tion in this state. 

"Sec, 3. For the purpose of voting, no per- 
son shall be deemed to have lost a residence 
by reason of his absence while employed in 
the service of the United States, nor while 
engaged upon the waters of this state or of 
the United States, nor while a student of any 
seminary of learning, nor while kept at any 
alms-house or asylum, nor while confined in 
any public prison. 

"Sec. 7. Every person who, by the pro- 
visions of this article, shall be entitled to 
vote at any election, shall be eligible to any 
office which now is, or hereafter shall be, 
elective by the people in the district where- 
in he shall have resided thirty days pre- 
vious to such election, except as otherwise 
provided in this constitution, or in the con- 
stitution and laws of the United States." 

The practical importance of the question 
here involved arises from the fact that in 
Minnesota, and several of the Western states 
where there are similar constitutional pro- 
visions, a large proportion of the foreign 
born residents are in the same situation as 
the plaintiff—that is to say, voters without 
having become naturalized under the laws 
of congress. 

Bigelow, Plandrau & Clark, for the mo- 
tion. They cited as in point, In re Wehlitz, 
16 Wis. 443, and relied on the state constitu- 
tion, art. 7. 

W. P. Clough, contra. He cited 2 Kent, 
Gomm. 43, 49; Story, Const. § 1693; The 
Bred Scott Case, 19 How. [60 U. S.] 405, 
417, 422, 533, 582; Baird v. Byrne [Case No. 
757]; Status of Subjects of the Duke of 
Mecklenburg, 15 Stat. 615, G16. Further, as 
to jurisdiction of federal courts over suits 
by or against aliens: Hinckley v. Byrne 
[Case No. 6,510]; Breedlove v. Nicolet, 7 Pet, 
[32 U. S.] 413;" Bonaparte v. Camden & A. R. 
Co. [Case No. 1,617]; Mossman v. Higginson, 4 
Dall. [4 U. S.] 12; ^Jackson v. Twentvman, 
2 Pet. [27 U. S.] 136; Rateau v. Barnard 
[Case No. 11,579]; Wilson v. City Bank [Id. 
17,797]; Piquet v. Swan [Id. 11,134], 

MILLER, Circuit Justice. This ease hav- 
ing been removed from the state court into 
the federal court on the ground that the 
plaintiff is an alien, a motion is made to re- 
mand it to the state court for want of juris- 
diction. The plaintiff was born a subject of 
the grand duke of Mecklenburg, and came to 
the state of Minnesota about fifteen years 
ago, where he has ever since resided. Short- 
ly after his arrival in the state he made his 
declaration of intention with a view to 
naturalization, but has never applied for 
or obtained the final certificate of naturaliza- 
tion. He has several times voted at elec- 
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tions held in tlie state, and tHe constitution 
of the state authorizes him to do so without 
naturalization. He is also capable of hold- 
ing office by the state constitution. The ques- 
tion, then, to be considered, is whether such 
a person in the state of Minnesota is to be . 
considered as a citizen or subject of Mecklen- 
burg within the meaning of the constitution 
(article 3, § 2). 

The plaintiff is undoubtedly a subject or 
the grand duke of Mecklenburg, having been 
born such, unless something has been done 
since his coming to this country to change 
that relation. It will hardly be contended 
that length of residence, even with intention 
never to return, can have that efiCect. J^or 
can the incomplete movement towards natu- 
ralization under the laws of the United 
States. The moving counsel, then, must rely 
on the constitution of the state of Minne- 
sota, and the action of plaintiff under it, to 
change his citizenship. 

I am of opinion that no state can make 
the subject of a foreign prince a citizen of 
the state in any other mode than that pro- 
vided by the natiiralization laws of congress; 
that when the constitution (aiticle 1, § «) 
says that congress shall have power "to es- 
tablish a uniform rule of naturalization, and 
uniform laws on the subject of bankruptcies 
throughout the United States," it designed 
these rules, when established, to be tiie only 
rules by which a citizen or subject of a 
foreign government could become a citizen 
or subject of one of the states of this Union, 
and thereby owe allegiance to such state, 
and to the United States, and cease to owe 
it to his former government. 

But I do not place the decision of the pres- 
ent case on that ground. The state of Min- 
nesota has not attempted to make the plain- 
tiff a citizen of that state, nor do the pro- 
visions of her constitution, when applied to 
the condition of the plaintiff, have that ef- 
fect The error has arisen from the same 
confusion of ideas which induced the advo- 
cates of female suffrage to assert, in the 
supreme court, the right of women to vote. 
That assertion is based upon the proposi- 
tion that citizenship and the right to vote 
are inseparable; therefore, females, who are 
citizens, must be aUowed to vote. This was 
unanimously overruled by this court. The 
present case is based upon the same idea, 
that citizenship and the right to vote are in- 
separable, and as the cbnstitution of Minne- 
sota gives plaintiff the right to vote, there- 
fore he is a citizen of the state. But the 
proposition on which both arguments are 
based is wholly unsound- 
There is no necessary or uniform relation 
between citizenship and the right to vote. 
In point of fact, by the constitution of Minne- 
sota, and probably of every other state, only 
about one in five of its citizens is permitted 
to vote. All children born in the state and 
residing there are citizens, but until they 
come to the age of twenty-one years, they 



(Case No. 8,081) LAPEYRE 

cannot vote. They have, however, all the 
rights that belong to citizenship, because 
they are citizens. So of all females, of all 
ages, who constitute half the citizens of any 
state. On the other hand, some states, and 
many municipalities, allow persons to vote 
who have no claim to be citizens, simply be- 
cause they are residents and possess the oth- 
er qualifications, and at one time, I believe, 
persons were permitted to vote in one state 
on account of property held there, though 
citizens of a different state. Of this, how- 
ever, I do not feel sure, though there was 
no reason, in the nature of things or in the 
federal constitution, why it should not be so. 
These observations show that citizenship 
is not a sole criterion of the right to vote, 
and still more clearly, that the right to vote 
may exist without citizenship. This latter 
is precisely the case in Minnesota. That 
state, by a wise policy, has invited an in- 
dustrious and useful population from abroad 
to occupy her vacant territory, and, as an 
inducement, has said, '"You need not wait 
till y.ou are naturalized and become citizens 
to exercise the elective franchise, and to be- 
come eligible to office." 

That process requires five years. When 
they have taken the fii-st step towards be- 
coming citizens, by making the legal official 
declaration to that efi'eet, they are allowed to 
vote if they possess the other qualifications 
of age, sex, and residence; but citizenship 
is not one of them. In doing this, the fram- 
ers of the constitution had no intention of 
making a citizen of the foreigner. This was 
wholly unnecessary to the right to vote, and 
five-sixths of the persons who are citizens 
have not that right. 

I am of opinion, then, that nothing in the 
constitution of Minnesota, or in the acts of 
plaintiff under it, have made, or were in- 
tended to make, him a citizen of that state, 
even if it be within the constitutional power 
of the state to do so; and that, being a sub- 
ject of a foreign state, he could rightfully 
remove his case from a state court to a fed- 
eral court. The motion to remand should, 
therefore, be overruled. 
Motion overruled. 



LAPEER COUNTY (LYELL v.). See Case 
No. 8,618. 

Case No. 8,081. 

LAPEYRE et al. v. GALES. 

[2 Cranch, 0. C 291.1 1 

Circuit Court, District of Columhia. April 
Term, 1822. 

Pleadiso asb Proof— Variance — Declaration 

ON Bill of Eschasqe— Partnership Shotvx. 

In a declaration upon a bill of exchange, payable 

to Lapeyre, Farrowith, & Co., all the persons 

composing the firm must be na med, with an aver- 

1 [Reported by Hon. William Cranch. Chief 
Judge.] 
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mc-nt that they were joint partners, or joint trad- 
ers, under the name and firm of Lapeyre, Farro- 
with, & Co., otherwise the bill of exchange cannot 
be received in evidence. 

Assumpsit against the acceptor of an in- 
land bill of exchange, payable to Messrs. 
Lapeyre, Farrowith & Co., or order. The 
declaration stated that the defendant [Joseph 
Gales, Jr.] was attached to answer John Le- 
peyre, Andrew Farrowith, Emanuel Burckle, 
Lawrence Faures, and Daniel H. Mandeville, 
in a plea of trespass on the case; whereupon 
the said plaintiffs by John Lookerman, their 
attorney, complain, &c., stating that the bill 
was drawn by one William M. Sawyer, upon 
the defendant, payable to the said plaintiffs, 
or order, &e., and that in consideration there- 
of, the defendant promised to pay to the 
said plaintiffs, the sum in the bill specified, 
4S:e. 

On the trial, Mr. Wallach, for defendant, 
objected to the bill of exchange being given 
in evidence, because the declaration does not 
aver that the plaintiffs were joint merchants, 
or traders, trading under the name or firm 
of Lapeyre, Farrowith & Co., nor that the bill 
was made payable to the plaintiffs by that 
name. 

THE COURT (THRUSTON, Circuit Judge, 
absent), rejected the bill. 

The plaintiff had leave to amend; a juror 
was withdrawn, and the defendant confessed 
judgment. 



Case No. 8,082. 

LAPHAM V. IVES. 

[8 Reporter, 6; i 25 Int. Rev. Rec. 186; 13 West. 
Jur. 357; 11 Chi. Leg. News, 297.] 

Circuit Court, S. D. Illinois. March, 1879. 

moktqages — foreclosure sale — redemption — 

Possession of Moktgagok— Receiver 

FOB Rests and Profits. 

T^Tiere real property is sold under foreclosure, 
subject to the right of redemption, the mortgagor 
IS, in general, entitled to the possession until the 
period for redemption has elapsed. But if it ap- 
pears that the rights of the purchaser are im- 
paired, or likely so to be, by such possession, the 
court will appoint a receiver of the rents and 
profits, after sale, and before the right to redeem 
lias expired. 

A receiver was appointed of the rents and 
profits of certain real estate in this ease, under 
the following circumstances: There had been 
a mortgage on the propeity, and a decree of 
foreclosure and sale, the sale being subject to 
the right of redemption. The property was 
sold for considerably less than the amount 
due on the mortgage. This was a motion to 
rescind the order appointing the receiver. 

DRUMMOND, Circuit Judge. A motion is 
made to rescind the order appointing the re- 
ceiver (appointed after the sale), on the ground 
that the mortgagor is entitled to possession 
of the property, and to the use of the rents 

1 [Reprinted from 8 Reporter, 6, by permis- 
sion.] 



and profits up to the time when the right of 
redemption ceases. This is undoubtedly ti-ue, 
provided the mortgagor does nothing to jeop- 
ard or affect the rights of the purchaser. For 
instance, if he holds possession of the prop- 
erty in the usual way, pays the taxes, com- 
mits no waste, and does nothing in any man- 
ner to impair the rights of the purchaser, the 
court will permit him to remjin in possession. 
In this case the property at the sale was pur- 
chased by the moi-tgagee, and the court must 
assume that it was sold for all that he was 
willing to pay. It would seem rather unrea- 
sonable that tlie mortgagor should remam in 
possession of the property up to the expira- 
tion of the time of redemption, receiving the 
rents and profits, and allow it to be subject to 
liens which the purchaser may be obliged to 
remove in order to make it available to him. 
There would be no objection to this if the 
property is to be redeemed from the sale by 
the owner, but we must assume, in the con- 
sideration of this question, that it may not be 
redeemed, and if it is not, then the purchaser 
will have to pay any additional amount grow- 
ing out of the neglect of the mortgagor while 
in possession of the property. In this case 
the mortgagor is insolvent, and, it is conceded, 
has not paid the taxes which are due on the 
property. This question has been fully con- 
sidered heretofore by me in some cases that 
arose at Chicago, and where it was held that 
the mortgagor was not entitled— as of com-se 
under all circumstances after the sale— to re- 
tain possession of the property. The right of 
the purchaser to a receiver is not an absolute 
but a qualified right, depending upon the fact 
whether his security is injuriously affected 
by acts done or omitted by the mortgagor. 
When the property on a foreclosure is sold for 
less than the amount due upon the mortgage, 
the mortgagee is entitled to a personal decree 
against the mortgagor for the balance due, 
and to an execution thereon. In most cases 
of foreclosure and sale, where the property is 
not of greater value than the amount bid, the 
mortgagor, not intending to redeem it from 
sale, if allowed to remain In possession, of 
course will do nothing to relieve the land from 
incumbrance arising from the nonpayment of 
taxes, or otherwise; and consequently the pm-- 
chaser, when the time for redemption expires, 
win be obliged, in order to free the property 
from this incumbrance, to pay a considerable 
sum in addition to the amount which he has 
already paid for the land, and this while the 
mortgagor has been receiving the rents and 
profits. We think it would be unjust to allow 
the mortgagor under such circumstances to re- 
ceive all the benefits and profits arising from 
the land, while he meets none of the burdens 
which are imposed upon it Therefore the 
motion made in this case to rescind the order 
appointing a receiver will be overruled. 
Motion overruled. 



LAPOTIRAILLE (CROSBY v.). See Case 
No. 3,424. 
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Case ISio. 8,083. 

Es parte LAPSLBY. 
[1 Pa. Law J. 245.] i 
District Court, B. D. Pennsylvania. Oct. 5, 
1842. 
Baxkbuptct— Proof of Debt by Creditor Hold- 
ing Seoduity— Mistake as to Effect of 
Proving — Proof Withdrawn. 
A creditor holding security proved his debt 
before the commissioners; and it appearing that 
he had done this under a misapprehension of the 
effect of such an act, and the circumstances of the 
case being spec'al, the court, after notice had been 
given to the bankrupt and to the assignee to 
sliow cause to the contrary, allowed the proof to 
be witlidrawn. 

Harwood had been decreed a bankrupt, 
and, on the 17th of laiay, Lapsley, one of his 
creditors, appeared before the commission- 
er, in pursuance of the usual notice, which 
had been sent to him, and proved his debt 
in ordinary form. The proof alleged, as 
usual, that "he held no secm-ity," "save"— 
It was added in MS. — certain railroad stocks 
(which were specified). Some time after 
this, Lapsley was casually informed, that by 
having made this proof, he had, perhaps, 
lost his right to retain the securities. 2 And 
now (Sept. 17th) Mr. Graham asked for a 
rule to show cause why the proof of debt 
should not be withdrawn. He read an affi- 
davit by Lapsley, who stated, that "it never 
was his intention to relinquish the securi- 
ties or any of them; and that he had proved 
his debt, because he received a notice from 
the commissioner, and supposed it to be nec- 
essary and proper for him to do so; but 
without the most distant idea, that by so do- 
ing he would, in the slightest degree, affect 
his rights in the collateral securities afore- 
said." 

THE COURT granted the rule, ordering 
at the same time, that notice of the rule 
should be given to the assignee, and to the 
bankrupt. 

On the return of the rule, no proof was 
^ven that any property had passed by the 
decree. The amount of Lapsley's debt was 
?9,300. No evidence was given of the value 
of this security. 3 

1 [This case is from the Pennsylvania Law 
Journal, containing the reports of the decisions in 
bankruptcy of District Judge Randall, by John 
William Wallace, Esq.] 

2 Section 5: "And no creditor or other person, 
coming in and proving his debt or other claim, 
shall be allowed to maintain any snit at law or 
in equity therefor, but shall be deemed thereby 
to have waived all right of action and suit 
against sudi bankrupt; and all proceedings al- 
ready commenced, and all unsatisfied judgments 
already obtained thereon, shall be deemed to be 
surrendered thereby." 

3 The security consisted of 200 shares of the 
Harrisburg & Lancaster R. R., and 40 shares of 
the Cumberland Yalley R. R. The reporter has 
been, since, informed by a respectable broker, 
that neither stock has a market value; but, that 
if forced to sale, the former is worth about §5 
per share; the latter about $10 per share. This 
estimate would make the whole security worth 
$1,600. But the holders of these stocks rate 
them more highly. 
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THE COURT expressing an inclination to 
hear the question argued, Mr. Graham, for 
Lapsley, said, that the case was, evidently, 
one of pure mistake the result of ignorance. 
Lapsley had received an official notice from 
a person apparently clothed with authority 
in the whole matter, notifying him, that this 
court had "ordered (him), as one of the com- 
missioners of the said court, to take proof 
of the debts due by the said banki-upt to his 
creditors," and fixing cei-tain days, and a 
place "for taking proof of all claims against 
the said bankrupt." On receiving such a 
note, Lapsley went to the commissioner's 
office, as of course. It was dear that Laps- 
ley had not meant to surrender his securi- 
ties, for he expressly reserved them. The 
commissioner ought to have informed him 
of the danger which was incm-red by prov- 
ing the debt. The practice in bankruptcy, 
was, as yet, novel to us; and the court would 
not allow a creditor to incur a loss of his 
securities, through the inexperience of the 
commissioner, and where it was obvious 
that the creditor's object was to preserve 
them. There is no evidence that any prop- 
erty has passed by the decree; and it cannot 
be inferred that the proof before the com- 
missioner was made for the purpose of spec- 
ulation, or that the present application arises 
from a disappointment. There is no rule 
that a security is inevitably sm-rendered by 
proof. Thus, it is said in Axchbold on Bank- 
mptcy (5th Ed. p. 112), that where the com- 
missioner received proof of the debt, "with- 
out discovering that (the creditor) had such 
a secmrity, the lord chancellor afterwards, 
upon petition, would order the proof to be 
expunged. See Ex parte Hossack, Buck, 
390." The court, undoubtedly, must have a 
power to prevent injustice, and hence, says 
Archbold (page 112) "under special cir- 
cumstances, a creditor was permitted to 
prove his debt, and also to proceed on a 
bond which was pledged as a security for the 
debt. Ex parte Smith, 2 Glyn & J. 105." 
See, also. Ex parte Hopley, 2 Jac. & W. p. 
220. 

P. P. Morris, for another creditor, and 
J. A. Phillips, for assignee, contended 
that the language of the act was clear. 
Lapsley had proved his debt, and had had 
all the advantages of a proving creditor. 
He could not now retract. Other creditors 
may have proved, and have surrendered se- 
curities in the belief that Lapsley's would 
form a general fund. Four months had 
elapsed between the date of the proof, and 
that of this application. The precedent 
would be dangerous; it would allow a cred- 
itor to make proof, and then, if he found less 
•advantage in coming on the general fund, 
than by adhering to his securities— to with- 
draw his proof. See Ex parte Downes, 18 
Ves. 290, where a wlthdi-awal was refused. 
"It has been a practice long established in 
bankruptcy," says Eden (page 104), "not to 
suffer a creditor holding a security to prove 
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unless he tvUI giye up his security." The 
aim of the act was equality. It did not, to 
be sure, defeat vested rights, but prefer- 
ences were at variance with its policy. The 
court would be animated by the same spirit. 
It would not assist a creditor in recovering 
a preference which he had lost through 
neglect. The general creditors had got an 
advantage, fairly. Would the court, now, 
take away from them property to which they 
had acquired in some sort a vested right? 

It was replied that in the case Ex parte 
Downes [supra] the mortgagee had know- 
ingly surrendered his security, which was 
"afterwards sold by the assignees, for a 
much larger sum" than he had valued it at; 
and that it was only in such a case— one 
where the creditor had elected to come on 
the general fund, and had "had the benefit 
of his proof"— that permission to retract was 
refused. The circumstances in Ex parte 
Downes were strong; and, from the lan- 
guage of the chancellor, it may be inferred 
that, under other circumstances, a retraxit 
would have been allowed. Here, as has 
been said, there was no evidence that the 
proof had been made upon speculation, or 
that this application to withdraw, arose from 
a disappointment. There was no evidence 
that any property had passed by the decree. 
Proof of debt could, in no contingency, prove 
valuable; while, on the other hand, the se- 
curity which Lapsley already held, was of 
considerable value. So, as to what was 
said by Eden (page 104), viz. that a creditor 
holding security was not suffered to prove, 
unless he surrendered the security, &e. Had 
the commissioner, in this case, been familiar 
with bankruptcy proceedings, he would have 
refused to let Lapsley prove, except on a 
surrender of his stock. Had this been done, 
no mistake would have occurred, for Laps- 
ley would have refused to prove at all. (Cur. 
Advis. Vult.) 

RAKDALL, District Judge. The applica- 
tion to withdraw proof of debt is made, I 
presume, from abundance of caution, for the 
creditor has not commenced a suit at law or 
in equity, against the banki-upt; nor ob- 
tained a judgment, which would be surren- 
dered by making the proof; and the securi- 
ties which he holds, are collateral, and inde- 
pendent of the banki-upt's personal liability. 
In England, a creditor who holds collateral 
security will not, generally speaking, be al- 
loAved to prove his debt, unless the security 
be surrendered. He may, however, by leave 
of the court, have the securities sold, or val- 
ued, and then prove for the balance of his 
debt; or if he have proved for the whole 
debt without reference to his security, the* 
comt, on application of the assignee, or oth- 
er party in interest, will order the proof to 
be expunged, until the securities have been 
disposed of. The creditor may then (if 
there have been no frauds) prove for his bal- 
ance. 
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In this case there was no concealment; 
and there is no allegation of other fraud; 
nor is it pretended that the creditor elected 
to surrender his security, and to come in up- 
on the estate for a dividend of the general 
assets. In Ex parte Downes, rehed on by 
the counsel who opposed this motion, the 
creditor— supposing his mortgage to be of 
little value— had voluntarily surrendered it; 
and did not apply for leave to withdraw his 
proof of debt, and to have his mortgage re- 
stored to him, until by an actual sale its 
value had been ascertained to be much larger 
than the dividend which he had received 
from the general assets. 

There is no evidence here that any one 
was misled by the act of Lapsley, or that, 
until this application was made, any creditor 
supposed that he had gained an advantage 
by the proof which had been made. The act 
of congress [of 1841 (5 Stat. 440)] gives to 
the court power to set aside and disallow 
any debt, on proof that it is founded on 
fraud or mistake. The proof in this case 
having been made for the full amount of the 
creditor's demand, without deducting (as 
should have been done) the value of the se- 
curity; and this appearing to have been done 
through mistake, the creditor has leave to 
withdraw the proof. 
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LAHABEE V. CORTLAN et al. 

[3 Pish. Pat Cas. 5; Taney, 180; Merw. Pat. 
Inv. 416.] 1 

Circuit Court, D. Maryland. April Term, 1851. 

Patents — Combixatiox op Elements — Diffeucnt 
PoKMS OF Combination- Jet-Bath and 
Movable Reservoik. 
!• A patentee, who is not the inventor of a par- 
ticular element of a combination, can not claha 
that element in comhinatiou with every form of 
another element with which he unites it, but may 
claim it when constructed and combined as de- 
scribed in his specification. 

2. Where a patentee claimed the combination 
of a jet-bath and a movable reservoir, and both 
were old, and a jet-hath had also been previously 
Combmedwitha fixed reservoir: J7eW,that if the 
movable reservoir was combined with the jet- 
bath in substantially the same manner as the 
fixed reservoir was combined with tlie jet-bath, or 
with DO more changes than a mechanic of ordi- 
nary skill, with the old improvement before him, 
'O'ould adopt, the patent could not be sustained. 

3. And this, although the patentee may not have 
seen or known of the jet-bath with a fixed reser- 
voir, nor of the movable reservoir, and had, in 
fact, invented the improvement by the efforts of 
his own genius and studies. 

4. But, if the manner of connecting and com- 
bining the jet-bath with the movable reservoir 

1 [Reported by Samuel S. Fisher, Esq., and 
by James ilasou Campbell, Esq., and here com- 
piled and reprinted by permission. The svnai)ua 
and charge are from 3 Fish. Pat. Cas. o, and 
the statement is from Taney. 180.] 
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and supplying the jet-bath with water from the 
reservoir, is substantially different from the one 
used in the old improvement, the patent is valid. 

2 [The plaintiff [Bphraim Laratiee] sued the 
defendants [James Cortlan and James Cart- 
Ian, Jr.] for an infringement of his patent- 
right [No. 5,993] for an improvement in 
shower-baths. The defendants also held a 
patent for the bath constructed by them. 
The suit was brought on the 24th of April, 
1849, and was tried at April term, 1S51. 

[A bath, proved to have been in use in New 
York, in 1S43 (prior to the date of the de- 
fendants' patent), was exhibited to the jury, 
called the French bath. It consisted of a 
fixed reservoir, about five feet from the 
ground; the water from which, on opening 
a stopcock, flowed into a vertical tube or 
back-bone, reaching nearly to the gi'ound, of 
uniform size throughout, and three-fourths 
of an inch in diameter; this tube communi- 
cated with tubular ribs or arms, in which 
were small holes at short intervals, from the 
back-bone to their extremities; from these 
holes the water was thrown in jets, upwards 
and inwards, so as to fall upon and strike 
the back and sides of a bather seated on a 
stool within the embrace of the arms. The 
tubular ribs were three in number, each ca- 
pable of being removed, so that the bather 
could regulate the number of jets playing 
on him, and the height at which they were 
discharged. To this bath a tube, also ca- 
pable of being removed at pleasure, was at- 
tached, above the jet-tubes, with a rose at 
the end, so that a vertical or common show- 
er-bath could be taken on the bather's head; 
and by increasing the altitude of the frame 
in which the bath was placed, a bath could 
be taken by a person standing at any height 
he desired. 

[One of the baths constructed by the de- 
fendants, according to their specification, on 
being produced in court, exhibitecl the follow- 
ing construction: It had two tubular arms, 
of the general form of those of the French 
bath, that communicated with the reservoir, 
which, in this case, was movable, by a ver- 
tical tube or back-bone, that moved with the 
reservoir, the upper division of which, reach- 
ing from the reservoir to the upper arms, 
was larger than the lower division, extend- 
ing to the lower arms. The diameter of the 
upper division was between 1% and I'/xo 
inches, and of the lower is/ie of an inch. 
It was proved by the foreman of the defend- 
ants' shop, who manufactured their baths, 
that the proportions of the parts of the back- 
bone was a matter that gave them trouble 
to ascertain, experiments being necessary; 
owing, as he stated, to the want of accurate 
knowledge from books, a want that prevent- 
ed the result being obtained by calculation. 

[The plaintiff produced to the jury, for il- 
lustration, one of the baths constructed by 
himself, imder his patent, exhibiting the fol- 

2 [From Taney, 180.] 
14FJED.CAS. — 72 



lowing construction: The reservoir com- 
municated with his jet-pipes by means of a 
sub-reservoir and four tubes; the diameter 
of the sub-resei-voir being 9^^ inches on the 
outside, and each of the four pipes through 
which the water flowed to the tubes con- 
taining the jets, three-fourths of an inch. 
The water passed from the main to the sub- 
reservoir by a valve, which opened upwards 
and closed downwards, operated by a lever 
and cord attached thereto, and thence de- 
scended downwards through the upright 
tubes into the horizontal ones; these hori- 
zontal or discharging tubes were connected 
together by short pieces, at their ends, so as 
to form an oblong octagon, but were stopped 
up at the place of joining, so as to prevent 
the water from passing from one tube to the 
othei-s. 

[It was proved, that the plaintiff's first bath 
was sold in the spring of 1S4S, and the de- 
fendants' in the fall of the same year. It 
was also proved, that the plaintiff had filed 
a caveat in the patent office, on the 12th of 
May, 1848, to protect his invention. It was 
admitted that, in the mere uniting, by any 
mechanical means, of tubes with the resei'- 
voir that supplied them, there was no differ- 
ence in principle or mode of operation, aris- 
ing from the fact that one resei-voir was a 
stationary and the other a movable one. 

[On the above facts, the plaintiff contended, 
and prayed the court to instruct the juiy: 

[(1) That his patent was for the combina- 
tion of a jet-bath with a movable reservoir, 
the two moving together independently of 
the particular mode of connection; the re- 
sult being a machine consisting of the above 
two elements, united in the manner describ- 
ed in the specification, or in any convenient 
mechanical way, and operating to enable a 
bather, of whatever height, to adjust and 
enjoy a jet-bath suited to his stature. 

[(2) That supposing this to be the true con- 
struction of the plaintiff's patent, the fact 
that a movable resei-voir, supplying a com- 
mon shower-bath, had been patented by 
Stephen Bates, on the 12th of October, 1843, 
for the use of which the plaintiff had no li- 
cense, did not invalidate or affect his patent, 
otherwise than, to subject him to an action 
at the suit of said Bates, if he used the 
movable reservoir, patented by him, without 
his license. 

[(3) That admitting the above construction 
of the patent to be wrong, and that the plain- 
tiff's patent was for the particular mode, 
and not the mere fact of the combination, to 
wit: the sub-reservoir and four connecting 
tubes; yet, if this mode of connection pro- 
duced, for the first time, a new and use- 
ful effect, in the instantaneousness and 
promiJtitude with which the water was sup- 
plied from the movable reservoir to the jets 
connected therewith; and the same effect 
was produced, substantially, by means sub- 
stantially the same in principle and mode of 
operation, in the defendants* bath, differing 
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in this respect from the French bath, or any 
other jet-bath offered in evidence, except 
the plaintiff's, then there was an infringe- 
ment, for which the plaintiff was entitled to 
damages.] 2 

J. H. B. Latrobe and Reverdy Johnson, for 
plaintiff. 

William Schley, for defendants. 

Before TANEY, Circuit .Justice, and 
HEATH, Disti-iet Judge. 

TANEY, Circuit Justice (charging juiy). 
First The first question to be decided in 
this case is, what is the invention claimed 
by the plaintiff. His claim, as summed up 
in his specification, is in the following words : 
"I do not claim the jet-bath, neither do 1 
claim the movable reservoir^ both having 
been used separately before, but I do claim 
and desire to secure the combination of a 
movable reservoir with a jet-bath constructed 
as herein described." 

The specification, of course, describes the 
various mechanical conti-ivances by which 
the bath is to be raised or lowered, or kept 
stationaiy at the height desired by the person 
taking the bath, and the manner in which the 
reservoii- and jet-pipes are to be arranged, 
and the machine put in operation. But these 
form no part of his claim, nor are they pat- 
entable. For they are nothing more than 
the ordinary and familiar mechanical powers 
which have always been used for similar 
purposes, and form no part of the combina- 
tion claimed as new. 

The specification, howeverj leaves It very 
doubtful whether the plaintiff claims as new 
the whole machine composed of the movable 
reservoir and jet-pipes united together, in- 
cluding the movable reservoir, as a part of 
the machine patented. And if it be so con- 
strued as to make the movable reservoir 
a part of the combination patented to the 
plaintiff, the patent is invalid. For it ap- 
pears that the movable resei-voir had been 
patented some years before the plaintiff's im- 
provement was made; and that the patentee 
has conveyed his right to the exclusive privi- 
lege in the city of Baltimore to the defend- 
ants, who now hold it; and that the plain- 
tiff never has received any license or authori- 
ty from the patentee or his assigns to make, 
use or vend the movable reservoir. 

And if the patent office has granted to the 
plaintiff the whole combined machine, in- 
cluding the movable reservoir, it has grant- 
ed what the law does not authorize, for it 
had no right to grant to the plaintiff any 
right in an invention which was then the 
exclusive property of another. But the claim, 
as summed up in the specification, is suscepti- 
ble of another consti-uction, and may be con- 
fined to the connection of the movable reser- 
voir with the jet-bath constructed as de- 
scribed in the specification; that is, to the 
connection of the two known improvements 

2 LFrom Taney, 180.] 



in the manner described, so as to make both 
movable together in combination with each 
other, moving at the same time and by ap- 
plication of the same force. And as this 
construction would authorize the patent to 
issue, if this were a patentable improve- 
ment, and the plaintiff the first and original 
inventor, the court think it ought to be adopt- 
ed as the true one. And the jury are there- 
fore instructed that the patent covers nothing 
more than the connection of the reservoir 
with the jet-bath, constructed in the manner 
and form therein described. 

It remains to inquire whether the plaintiff 
was the first and original inventor of this 
improvement, and entitled to its exclusive 
use. 

Second. It is admitted that a shower-bath, 
with a fixed reservoir and a fixed jet-bath 
combined and connected with it, and fed by 
water from the resei'voir, w^as known and in 
use in the United States before plaintiff's 
improvement was made, and also a movable 
reservoir without a jet-bath combined with it. 

If, therefore, the plaintiff's mode of cou- 
neetin«: and combining the jet-bath with the 
movable reservoir, and supplying the jet with 
water from the reservoir, is substantially the 
same with that by which the jet-bath and 
fixed reservoir were united together in the 
old improvement, or if a mechanic of ordi- 
nary skill and acquainted with such business, 
with the old improvement before him, could 
have attached the jet-bath to the movable 
reservoir in a manner that would produce the 
same result with that adopted by the plain- 
tiff, then the improvement he claims to have 
invented is not patentable, and his patent is 
invalid. 

The plaintiff admits, in his specification, 
tliat his jet-bath is the same with the old 
improvement, and therefore, an alteration in 
the size or arrangement of the pipes, or of 
the holes, or of the quantity of water dis- 
charged, or of the part of the body on which 
it is discharged, is not a substantial dif- 
ference from the old jet-bath, and is not cov- 
ered by the patent. There must be some- 
thing new in the principle and mode of opera- 
tion by which the water is supplied to the 
jets by the- movable reservoir in the mode 
of connection claimed by the plaintiff as his 
invention. 

Third. And if the jury find that the plain- 
tiff's improvement is one of this description, 
his patent is invalid, although he may not 
have seen or known of the shower-bath with 
a fixed reservoir and fixed lateral jets com- 
bined with it, nor of the movable resen'oir, 
and in fact, have invented the improvement 
by the efforts of his own genius and studies. 
In order to entitle him to a patent he must 
not only be the inventor, but the firet invent- 
or. But the patent is prima facie evidence 
that the plaintiff was the first inventor of 
the improvement described in it. 

Fourth. But if the jury find that the man- 
ner of combining and connecting the jet-bath 
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with the movable reservoir, and of supplying 
the jet with water from the reservoir de- 
scribed in the plaintiff's specification is sub- 
stantially different from the one used in the 
old improvement before mentioned, of the 
fixed reservoir with the fixed jet-bath com- 
bined with it; and that with this old im- 
provement before him it would require more 
skill and ingenuity to attach the jet to the 
movable reservoir so as to combine them to- 
gether, than is ordinai'ily possessed by me- 
chanics acquainted with and accustomed to 
work in business of this kind; and also find 
that the plaintiff was the first and original 
inventor of this improvement, then his pat- 
ent is valid,. and entitles him to the exclusive 
use of the improvement covered by the pat- 
ent. 

Fifth. And if under the foregoing instruc- 
tions the juiy find that the patent is valid, 
and also find that the mode of combining 
and connecting the jet-bath with the movable 
reservoir, and supplying the jet with water 
from the reservoir used in the shower-Tjaths 
of the defendants, is substantially the same 
with that described in the plaintiff's specifi- 
cation, then the defendants have infringed 
his patent, and plaintiff is entitled to re- 
cover the damages he may have sustained by 
such Infringement, 

Verdict for defendants. 

[NOTE. In the report of this case as contained 
in Taney, 180. the charge of the court, in differ- 
ent language, is reported as follows: 

[TANEY, Circuit Justice (charging jury). 1. 
The validity of the defendants' patent is not in 
question in this case. The question is, whether 
the shower-bath exhibited to the court and jury, 
whidi is admitted to have been made by the de- 
fendants in the manner described in their speci- 
fication, is an infringement of the plaintiff's pat- 
ent; for although the defendants' patent may be 
invalid or void, yet. he is not liable to this ac- 
tion, unless lie bathing-machine constructed by 
him infringes upon the rights secured to the plain- 
tiff by his patent. 

[2. The plaintiff's patent is not for the whole 
madiine, consisting of the movable reservoir and 
jet-bath united together and forming one entire 
machine; but it is for the combination of the two, 
by connecting them together in the manner de- 
scribed in his specification; this is the improve- 
ment he claims, and which is secured to him by 
his patent. It is a combination of known ele- 
ments and powers, in a new and specified form, in 
order to produce a certain effect; and the inven- 
tion consists altogether in the manner and form 
in whidi the improvement is constructed, and 
lie shower produced and delivered upon the body. 

[3. It is admitted, that a shower-bath composed 
of a reservoir combined with jet lateral tubes, was 
known and in use before the plaintiff made his 
invention; and also a bath with a movable reser- 
voir, but without movable jets attached to it; 
and that in both of these batiis the shower upon 
the head fell vertically from the perforated bot- 
tom of the reservoir. It is further admitted, that 
the mode of uniting the tubes for the lateral jets, 
with a movable reservoir, by any mechanical 
means, in order to make the reservoir and lateral 
tubes move at the same time and by the same 
force, does not differ from the mode of uniting 
fixed lateral jet-tubes to a fixed reservoir. The 
mere act, therefore, of fastening the lateral jet- 
tubes to a movable reservoir, by ordinary me- 
chanical means, so as to make them move at the 
same time and by the same force, is not a patent- 



able invention, nor does the plaintiff claim it as 
such in his specification. 

[4. A part of the combination claimed by the 
plaintiff, as his improvement, is, that the reser- 
voir or chamber should not be perforated, and 
that the shower, whether intended for the head, 
or the shoulders or body, should be delivered al- 
together from the lateral jet-tubes; and that the 
water should descend from the reservoir or cham- 
ber, by four separate tubes, to the horizontal dis- 
charging tubes, so as to make the jets (when the 
bather desires it) all act, at the same instant and 
with the same force, upon every side of the body, 
while the bather stands still under the reservoir 
or diamber; his head being encompassed by the 
oblong oet^on formed by the four horizontal 
tubes with the short connecting pieces. 

[5. In the defendants' bath, both as described 
in their specification, and as exhibited to the court 
and jury, tiie reservoir is perforated at the bot- 
tom, and when the head is intended to be bathed, 
the water falls perpendicularly from the reservoir, 
and does not issue from jet-tubes at the sides; 
and the water for the lateral jet-tubes descends 
from tlie reservoir, by one conduit or large tube, 
at the back, and flows into the lateral jet-tubes 
which are united to it on each side; the lateral 
tubes being curved and not meeting in front, but 
leaving a space open between them suflBciently 
large for the bather to enter, and making it nec- 
essary for him to be in motion, while bathing, and 
to turn his body, from time to time, when he de- 
sires to receive the lateral shower with equal force 
and abundance, before and behind, and on each 
side of his body or limbs. 

[6. It appears then, that substantial parts of 
the combination claimed by the plaintiff, as his 
invention, are not used by the defendants; and 
that the combination of the movable reservoir 
with the jet-bath, in the machine of the latter, 
differs materially, in several of its component 
parts, from that of the former; and also in the 
manner of their adjustment and arrangement in 
the machine; that his bath differs also in the man- 
ner in which the shower is delivered and adminis- 
tered to the bather; and that although the same 
end is accomplished, it is not accomplished by the 
same means and by the same combination. If the 
jury believe the .facts stated in the exception to 
be true, the bath of the defendants exhibited to 
the court and jury, is no evidence of the infringe- 
ment of the rights secured to the plaintiff by his 
patent; and therefore, he is not entitled to recover 
in this action. The instructions prayed by the 
plaintiff are refused. 

[Verdict for defendants.] 



Case ITo. 8,085. 

The LARCH. 

[2 Curt. 427.] i 

Circuit Court, D. Maine. Sept Term, 1835.2 

Maritime Liens — Master's Advances and Dis- 
bursements— Part Owner's Lien— Equita- 
ble Liens in Admiralty. 

1. The master has not a lien on the ship, for 
his advances and disbursements abroad. 

[Cited in U. S, v. Thirty-Nine Thousand One 
Hundred & Fifty Cigars, Case No. 16,464. 
Followed in Bartlette v. The Viola, Id. 1,- 
083. Disapproved in The Tangier, Id. 13,-' 
744.] 

2. A part owner, though ship's husband, has 
not a lien on the share of his tenant in common 
for advances and disbursements. 

[Cited ip Topfer v. The Mary Zephyr, 2 Fed. 
825; The J. O.Williams, 15 Fed. 559; White 
V. Two Hundred and Ninety-Two Thousand 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 

2 [Reversmg Case No. 8,086.] 
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Three Hundred Dollars. 19 Fed. MS; The 
Jennie B. Gilkey, 20 Fed. 161; The Este- 
ban de Antunano. 31 Fed. 923; The Daniel 
Kaine, 35 Fed. 787; China Mut. Ins. Go. t. 
Ward, 8 O. G. A. 229, 59 Fed. 714.] 

3. If he had such a lien in equity, it would not 
enable a court of admiralty to take an account and 
enforce it. 
[Oited in The J. A. Brown, Case No. 7,118; 
The Brothers, 7 Fed. 880; Pettit t. The 
Charles Hemje, Case No. 11,047a. ; The John 
E. JXulford, 18 Fed. 457; The Ella J. Slay- 
maker. 28 Fed. 768; 1^6 H. E. Willard, 52 
Fed. 388. Followed in The JE. E. Willard, 
53 Fed. 601.] *^ 

This was an appeal from a decree of the 
district court which established a lien on the 
brig Larch for expenditures made by the mas- 
ter and pai-t owner. [Case No. 8,086.] The 
facts briefly were, that Haskell, being mas- 
ter and owner of one half of the brig, con- 
tracted. In the autumn of 1853, with bis co- 
owner to take and. employ her, on shares, in 
the business of freighting. From the autumn 
of 1853 the brig was variously employed and 
carried freight. In October, 1854, she sailed 
from Pictou with a cargo of coal, bound for 
Nantucket, got ashore and was found to be 
seriously injured by worms. Being incap- 
able of carrying forward the cargo, it was 
discharged. The libellant was employed till 
December in getting the vessel ofC the shore 
and bringing her home. The libel was filed 
to recover the expenses of relieving and re- 
storing the vessel, and included a great va- 
riety of claims for disbursements, as well as 
for the pei*sonal seiTices and expenses of the 
libellant. 

ilr. Butler, for appellant, 
S. Fessenden, contra. 

CURTIS, Circuit Justice. The libellant as- 
serts a lien on this vessel for his disburse- 
ments in three capacities,— as master, as part 
owner and ship's husband, and as chai-terer. 

First, as master. The question is, whether 
for disbursements made by tlie master abroad, 
he has a lien. It is definitely settled in Eng- 
land tliat he has not. In Smith v. Plummer, 
1 Barn. & Aid. 575, the cases are reviewed, 
and the decision then made is considered to 
have fixed the law of that countiy. Atkinson 
V. Cotesworth, 3 Bam. & C. 647; Gibson v. 
Ingo, 6 Hare, 112; Abb. Shipp. 420. It is said 
by Chancellor Kent (3 Comm. 167) that the 
question is still a vexed and floating one in 
our own maritime law. The decisions made 
in the United States are: (1) That the master 
has not a lien on the ship for his wages. The 
, Grand Turk [Case No. 5,6S3]; Fisher v. Wil- 
ling, 8 Serg. & R. 118; The Orleans v. Phoe- 
bus, 11 Pet. [30 U. S.] 175; ^^illard v. Dorr 
[Case No. 17,679]; Phillips v. The Thomas 
Scattergood [Id. 11,106]. (2) That he has a 
lien on the freight for his disbursements. 
Lewis V. Hancock, 11 Mass. 72; IngersoU v. 
Van Bokkelin, 7 Cow. 670, 5 Wend. 315. 
See, also. Lane v. Penniman, 4 Mass. 92; 
Shaw V. Gookin, 7 N. H. 19; Newhall v. 
Dunlap, 14 Me. 183. And in Drinkwater v. 



The Spartan [Case No. 4,085], Judge Ware held 
that there was no sound distinction between 
wages and disbm-sements, and the master had 
a lien on the freight for both. (3) In Gard- 
ner V. The New Jersey [Id. 5,233], Judge 
Peters declared that a master w^ho paid claims 
which were liens on the vessel, became sub- 
stituted in place of the lien creditors, and 
acquired a lien on the vessel, even though 
paid in the home port. He says, in a note, 
the allowance to the master was not opposed. 
The allowance was out of remnants in tlie 
registry. It is to be observed that Judge 
Peters did not consider that the master had 
a lien in his own right, but only as succeed- 
ing to the privilege of creditors who had 
liens. With great respect for that eminent 
admiralty judge, I do not thmk such sub- 
stitution can be maintained. 

I am not aware that the general maiitime 
law contains any particular rules or principles 
concerning substitution, unless we should ex- 
cept abandonments; and even these cannot 
be said to be independent of the laws of 
particular countries, for not only their forms 
and ceremonies, but the cases in which they 
may be made, are not alike everywhere. In 
general, I think it is tme, that the question 
whether a substitution can be asserted witli- 
out an actual assignment by the creditor, 
must depend in courts of admiiralty upon the 
municipal law of the counti-y. If, therefore, 
it could be maintained, that under the Roman 
law, a master who should pay a debt for 
which the vessel and owners were liable, 
would by the mere force of such payment be 
substituted m place of the creditor, and ac- 
quire his lien, it would not follow that tlie 
same substitution would be allowed by a 
court of admiralty. Substitution, though by 
a fiction of the Roman law it is worked out 
by allowing the person paying, to act as the 
attorney of the creditor (Pothier's Des Arrets, 
etc., 66-68, note), is not a matter of remedy 
merely, nor does it ai-ise from any law of 
procedure. It is an equitable right, which 
the law recognizes and gives effect to, and 
unless that equity law, which courts of ad- 
miralty administer, has recognized and do- 
fined this right, those courts have no power to 
allow it. To a certain extent, the right of 
substitution has been recognized and allowed 
in our equity law. But in one particular, 
and that decisive of this inquii-y, it differs 
from the Roman law. By the lattei-, if a 
payment extinguished the debt and thus put 
an end to tlie security which the creditor held 
for its payment, there could be no substitu- 
tion. D. 46, 3, 76. Otherwise, if the security 
was of such a nature as still to subsist after 
payment. And in order to prevent the opera- 
tion of this principle, a fiction was intro- 
duced, according to which, in certain casp-.^ 
the creditor was deemed to have sold lus 
rights to the person paj'ing, although in point 
of fact it was a ti-ue payment, and no such 
sale or assignment was made. Pothier's Dfs 
Arrets, etc., 66-68, note; Domat, pt 1, bk. 3, J 
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G, note 9 (Cushing's Ed. 1787, note). No such 
fiction exists in our law. And I consider it 
to be true, that when a paym^t by a surety 
or other third person extinguishes a debt, 
and thereupon the lien or incumbrance ceases 
to exist, there can be no substitution. It is 
otherwise where the legal title still remains 
in the creditor, or where from any cause the 
security may still subsist. Copis y. Middleton, 
1 Turn. & R. 224; Jones t. Davids, 4 Buss. 
277; Hodgson v. Shaw, 3 Mylne & K. 183; 
Wiggin V. Dorr [Case No. 17,625]. The debt 
being extinguished, the lien is extinguished 
also, and no x*ight remains to which the mas- 
ter can succeed. 

A case is stated by Emerigon (2 Con. a la 
Grosse, c. 12, pp. 596, 597, § 3) against tlie 
right of a part owner who pays privileged 
claims, to succeed to the privilege of work- 
men or material men; and such is evidently 
his own opinion. In the case of The Packet 
[Case No. 10,654], Mr. Justice Story, in rea- 
soning on the duty of the master to use his 
own funds rather than borrow on bottomry, 
suggests a possibility, that the master in such 
a case would have a lien on the ship. But it 
is quite obvious, that learned judge did not 
there intend to express any opinion on the 
point, and he does not cite the leading cases 
which affect it. See 3 Kent, Comm. 168. 
note e. 

The result of this examination of American 
authorities is, that it has never been decided 
in this country, that the master has a lien on 
the ship for his disbursements; and that the 
authorities bearing in that direction go no 
further than to assert Iiis lien on the freight. 
How strong a bearing they have to show that 
he has also a lien on the ship, depends on the 
principles, or grounds of the lien which they 
establish, and their application to the ship as 
woU as the freight. Now, the supreme court 
of Massachusetts in Ijcwis v. Hancock [11 
Mass. 72], consider the right of the master, 
as against the owner, to collect the freight, 
and reimburse himself for advances, to be 
the same as that of a factor or consignee who 
has sold the merchandise of his principal, and 
has not yet received payment. And this seems 
to be adopted by the supreme court of New 
York, in Ingei'soll v. Van Bokkelin [7 Cow. 
670], No other gi'ound is stated in their opin- 
ion. This is intelligible, and may be sound; 
but it has no application to the vessel. It pro- 
ceeds on the ground, that a promise has been 
made to an agent to pay him a sum of money 
on account of a consideration coming from 
him as agent; that his personal services, or 
advances, or both, have contributed to that 
consideration; and his principal cannot inter- 
pose and prevent the performance of that 
promise to the agent, to the injury of the 
agent. 

In the court of errors, the chancellor in his 
opinion, declares that the lieu on the freight 
is incident to the lien on the ship; and being 
met with the difficulty, that it is settled law 
that there is no lien on the snip for wages. 
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he declares that there is also no lien on the 
freight for wages, because they are due by 
a personal contract with the owner, by which 
the master can well enough provide for his 
own security, without the aid of a lien. I 
concur in opinion with Judge Ware in Drink- 
water V. The Spartan [supra], that this dis- 
tiuQtion is unsound. Indeed, if the lien on 
freight money is like the right of a factor, on 
what ground shall he exclude the compensa- 
tion for the master's services, by the aid of 
which, that money is earned? And as to the 
ability of the master to protect himself against 
the insolvency of the owner during his ab- 
sence abroad, it is difficult to perceive how it 
is greater in case of wages, than disburse- 
ments; and it would seem from the pa.<!?a£r*» 
of Act 7 & 8 Vict. c. 112, that experience nad 
shown the pmctical necessity in England, of 
protecting wages rather than disbursements; 
since that act has enabled masters to sue in 
rem, for their wages, in case of the bankruptcy 
or insolvency of the owner. 

To allow to a master a lien on the ship for 
his advances abroad, is not unattended with 
practical objections. It would put into his 
hands the means of acting directiy against 
the titie and interest of his owner in distant 
ports, where the owner had no representative 
but himself, even to the extent of procuring a 
judicial sale of the vessel to satisfy those ad- 
vances. And if the lien were a true common 
law lien, a right of detention, it would pre- 
vent the owner from displacing him abroad, 
however great his misconduct might be, with- 
out yielding to claims which could not be prop- 
erly investigated there, or would occupy an 
inconvenient length of time in their investiga- 
tion. 

But I do not feel at liberty to go into such 
considerations on such a question, as I have 
had occasion repeatedly to declare. See The 
Kiersage [Case No. "7,762], A lien being an 
exception to the general rule, which entitles 
all creditors to pai-ticipate equally in all the 
property of their debtor, and a maritime lien 
being also a jus in re, which goes with the 
thing into the hands of purchasers and so is 
embarrassing to commerce, it is strict! juris; 
must be derived from some provision of posi- 
tive or customary law, which clearly confers 
it in the case in judgment; and it cannot be 
made out by way of argument from analogy, 
nor from considerations of convenience. Such 
considerations are for the legislator alone. I 
am unable to find any rule, either of the com- 
mon or maritime law of this country, cre- 
ating such a lien. It is true, the maritime 
laws of the continental states, allow the mas- 
ter a privilege on the vessel, even for his 
wages. But the maritime law of England, 
from which we derive nearly all our own, has 
been much more sparing in the allowance of 
privileged liens, than the law of the continent. 
Though our maritime law is not necessarily 
identical with that of England, and has been 
modified in important particulars by our own 
usages, yet, so far as I know, not in this par- 
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ticular; and I know not on what ground I 
should be authorized to dedare, that while, by 
the maritime law of England, the master has 
no lien on the ship for his wages or advances, 
by the maritime law of the United States, 
he has a lien for his advances, though not for 
his wages. 

I desire to be understood, as not intending 
to question the correctness of the decisions, 
that the master has a right, as against the 
owner, to collect enough of the freight to re- 
imburse himself for his advaaces. I express 
no opinion thereon. I do not think they have 
any just bearing on the question before me. 
An assumption that because he has this right, 
he also has a lien on the ship, is wholly in- 
admissible, in my judgment. The distinction 
between equitable x-ights to have the freight 
of a ship applied, to pay the expenses incun-ed 
in earning it, and a lien on the ship itself, is 
clear. The cases on this subject are collected 
and reviewed by the vice chancellor in Green 
V. Briggs, 6 Hare, 895. 

The next question is whether the libellant 
had a lien as part owner and ship's husband. 
I do not propose to go into a critical examina- 
tion of the cases, beginning with Doddington 
V. Hallet, 1 Yes. Sr. 497, where Lord Hard- 
wicke held in favor of the lien, and Ex parte 
Harrison, 2 Rose, 76, and Ex parte Young, 
Id. 78, note, where Lord Eldon overruled Dod- 
diugton V. Hallet. See, also, 2 Ves. & B. 242, 
That the latter decision is the law of England, 
I take to be clear. Thei-e has been some di- 
versity of decision in this country; but I 
think it has proceeded from diversity in the 
views taken of the particular facts of the 
cases, rather than from any real difference in 
principles. That the owners of a vessel may 
be copartners in respect to that as well as any 
other propertj', and that when they are so, 
each has a lien, cannot be doubted. But 
where no such special relation exists, where 
they are merely part owners, and as such ten- 
ants in common, that one has no lien on the 
share of another for advances, I believe to 
be equally clear. And when this distinction 
is attended to, the diversity between the eases 
is much lessened, if it be not entirely re- 
moved. Nicoll V- Mumford, 4 Johns. Ch. 
52G, 20 Johns. 611; Patton v. The Randolph 
[Case No. 10,837]; Green v. Briggs, 6 Hai-e, 
395; Lamb v. Durant, 12 Mass. 54; Merrill 
V. Bartlett, 6 Pick. 46; Braden v. Gardner, 4 
Pick. 45G; French v. Price, 24 Pieic. 14; 3 
Kent, Comm. 41; Stoi-y, Partn. 584. There 
is no ground for maintaining in this case that 
these persons were partners. As owners of 
the vessel merely they were not so. The 
agreement to run the vessel on shares, did 
not make them partners. Webb v. Pierce 
[Case No. 17,320], and cases there cited. Nor 
had the libellant any lien on the vessel as 
ship's husband. Ex parte Young, 2 Ves. & 
B. 242; Story, Partn. § 433. 

There is another view of this subject which 
would be fatal to the jurisdiction of this court. 
If it were admitted that a part owner was 



in equity entitled to a lien on the vessel, for 
what should prove to be due to him on taking 
an aecoimt, it would not follow that a court of 
admiralty could take that account and enforce 
the lien. It is not one of those maritime liens 
which are peculiarly within the jurisdiction. 
See the case of The Young Mechanic [Case 
No. 18,180]. And a court of admiralty has not 
jurisdiction to take an account between part 
owners. See Kellum v. Emerson [Id. 7,6G9], 
and cases there cited. In this case, before it 
could be ascertained, what, if anything is due 
to the libellant, an accoimt must be taken not 
only of his advances, but of the gross earn- 
ings of the vessel, and the charges and de- 
ductions therefrom under the contract to run 
the vessel on shares. In my opinion, the court 
has not jurisdiction to take such an account 
in order to enforce what is termed, in a comt 
of chancerj", -a lien, but which is in trutn 
merely an equity, worked out through a coti- 
sti'uctive trust which is a creature of that 
court. Some reliance was placed on the fact, 
that the libellant was in possession of the 
vessel. But I do not think the mere posses- 
sion of one tenant in common can give him 
any rights adverse to his co-tenant. Ex parte 
Machell, 2 Ves. & B. 216, 1 Rose, 447. As 
charterer, merely, the libellant has no lien. 
Indeed, it has not been attempted by his coun- 
sel to maintain his claim on this ground, for 
he admits that before the expenses in ques- 
tion had been incurred, the vessel had become 
incapable of performing the service for which 
she was chartered, and that the advances 
ought not to be considered as made by the 
libellant in the character of charterer, but of 
master or part owner. 

The decree of the district court is revei-sed, 
and the libel dismissed. 



Case :No. 8,086. 

The LARCH. 

[3 Ware, 28.] i 

District Court, D. Maine. Aug., 1855.2 

Maritime Lien — P.^iiT Owner and Masteu's 
Advances and Disbdrsements — Admikaltt Ju- 
kisdiction ovek accounts — llbel to settle 
Account. 

1. A part owner of a vessel, when the other 
part owners are present, has no authority to 
charge them by ordering repairs without their con- 
sent. 

2. But when a part owner is in posse<;sion he 
has that authority, when the vessel is in a for- 
eign port and the other owners are. absent. 

3. In the latter case, he has a lien for his dis- 
bursements on the other owners' shares which he 
may enforce by a libel in rem in the admiralty. 

[Cited in Pettit v. The Charles Hemje. Case 
No. Il,0i7a. Disapproved in The H. E. 
Willard, 52 Fed. 388.] 

4. The admiralty has no jurisdiction over mat- 
ters of account, merely as accounts, although it 



1 [Reported by George F. Emery. Esq.] 

2 [Reversed in Case No. 8,085.] 
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may have jurisdiction over all the item^ in the ac- 

[Cited in The O O. Trowbridge, 14 Fed. 876.] 
[Cited in Swain v. Knapp, 32 Minn. 432, 21 

N. W. 416.] 
5. If it is apparent from the pleadings, that tiie 
main object of the libel is the setUement of the 
account, the libel will be dismissed. 
[Cited in The Saginaw, 32 Fed. 176.] 
6 If the accounts arise incidentally in the 
cause, then it is a question of sound discretion, 
whether the court will proceed with the cause. 
If the accounts are simple, consisting merely ot 
offsets, the court wiU strike the balance and give 
judgment for that. If they are multifarious and 
involve the settlement of intricate questions of 
law or equity, which more properly belong to an- 
otlier forum, the libel will be dismissed. 
[Cited in The John E. Mulford, 18 Fed. 458, 
459-1 

In admiralty. 

Gen. Fessenden, for libelant. 

W. P. Fessenden, for claimant. 

WARE, District Judge. The libelant being 
the owner of one moiety of the brig Larch, 
in 1851, with one Fall the owner of the 
other moiety, it was mutually agreed be- 
tween them that the libelant should take the 
brig and employ her on shares, upon the 
common terms on which vessels are so em- 
ployed, the owner to keep her in repair, the 
employer to victual -and man her at his own 
expense, the port charges to be paid one- 
half by him, as employer, and the other half 
by the owners, and the net earnings to be 
divided equally between the owners and the 
employer. Under this agreement, the libel- 
ant will be entitled to three-quarters of the 
earnings, one-half as employer and char- 
terer, and one-quarter as part owner, and 
Fall to the other quarter. The brig appears 
to have been successfully employed up to 
August, 1854, in the coasting trade. She 
then took out a register and went to Pictou, 
Nova Scotia, and. took in a load of coal for 
Nantucket. And here commenced a series 
of misfortunes which have been the occa- 
sion of this libel. She was found when load- 
ed to leak considerably, not, however, so 
much but that she started on her return 
voyage; but having, unfortunately, got 
aground, the leak increased to such a de- 
gree that she was obliged to transship her 
cargo, and she returned for repairs. And it 
was not until after a series of mischances 
and hardships, continued from October 19, 
to the latter part of January, that she was 
able to return to her home port. A particu- 
lar detail of these misfortunes is unnecessary 
to a correct understanding of the case, as it 
is not pretended that they are imputable to 
any want of skill or prudence on the part 
of the master, but wei-e purely fortuitous. 
But one additional fact should be noted, as 
it may give a material coloring to the legal 
aspect of the case. The vessel when she start- 
ed on her voyage for Pictou was undoubted- 
ly unseaworthy. Her immediately preceding 
voyage had been to the Southern States for 
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a cargo of lumber, in which she was mate- 
rially injured in her bottom by worms, but 
this was unknown by the master and own- 
ers. And another fact may be mentioned 
which quite as materially affects the equita- 
ble aspect of the case; that while these 
repairs were being made, or soon after, Fall 
sold his moiety to the claimant and insolvent 
vendee, who will take the vessel with the 
benefit of all these repairs and leave the 
libelant practically remediless, or to seek 
a remedy through doubtful litigation. Dur- 
ing this period the libelant was subjected to 
expense for repairs, wages, and board of 
the crew, and the loss of his own time, ac- 
cording to the schedule rendered, of ?5149.T4. 
It is charged in the libel, that these dis- 
asters and losses were occasioned by the 
unseaworthiness of the vessel when she 
started on her voyage for Pictou. The libel 
is brought to enforce a lien on the vessel to 
answer for damages occasioned by the fault 
of the vessel. 

The demands embraced in the libel are 
various in their character. The evidence to 
sustain them has not been produced, and 
the question in this stage of the case is, 
whether a libel will lie in the admiralty for 
any part of them. If it will, the libel ought 
not to be dismissed, but the cause should 
Tjroceed and the question be determined 
hereafter for what part of his claim he has 
a lien on the ship- The legal relation of 
the libelant to the ship was of a very com- 
plex character. He was master, part owner 
in possession, and ship's husband, and char- 
terer of the moiety against which he is seek- 
ing satisfaction. And if in any of these re- 
lations he has a claim against the ship for 
any part of his expenditures, this libel may 
be maintained. His claim in each, has been 
presented by the counsel in a learned and 
able argument, and by a- thorough and critic- 
al examination of the decided cases as well 
as of the general and acknowledged prin- 
ciples of law. By insisting on his rights in 
one of these characters, he does not waive 
those in another; but as part owner in pos- 
session, he presents, perhaps, the strong- 
est claim. By the general maritime law, 
and as it stood in the earliest ages and is 
now generally received, that he had a right 
to order these repairs and charge the vessel 
for them, is beyond controversy. Emerig. 
Contrats a la Grosse, e. 4, §§ 4, 5. The au- 
thorities quoted by Bmerigon place it be- 
yond doubt. We have adopted that law 
with some modifications, but those which 
will not, I think, exempt a part owner in 
this case. In Abbot on Shipping (part 1, § 
4, p. 105, oth Am. Ed.) it is said, that one 
part owner may render his companion lia- 
ble for the cost of repairs unless this lia- 
bility is expressly provided against. He is 
confirmed by Chancellor Kent in his Com- 
mentaries. The law, he says, presumes that 
a part owner in possession is invested with 
authority, by the other part owners, to order 
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all that is necessary for the preserration 
and employment of the vessel. 3 Kent, 
Comm. 155. Story gives it as his deliberate 
opinion, as best supported by reason, if not 
authority, that a part owner in possession, 
is authorized to bind the other part owners, 
by ordering on the common credit, proper 
repairs and necessary outfits for the voyage, 
though a diversity of opinion on this subject 
has been expressed both in this country and 
England. Story, Partn. §§ 442^44; Dod- 
dington v. Hallet, 1 Ves. Sr. 497; Ex parte 
Young, 2 Ves. & B. 242; Ex parte Harrison, 
2 Rose, 70; Mumford v. Nicoll, 20 Johns. 
611. Nicoll V. Mumford, 4 Johns. Ch. 522. 
This is in case the other part owners do not 
expressly dissent. Without going into an ex- 
hausting examination of the conti-adictory 
and irreconcilable cases, I rely on the opin- 
ions of three of the most celebrated mari- 
time jurists of the age. 

These authorities apply only to the per- 
sonal liability of the part owners, and this 
is a suit in rem. But the libelant was not 
only part owner; he was ship's husband and 
master. And it is a principle acknowledged 
in all our books and too well settled to be 
brought into controversy, that the contract 
of the masters in a foreign port for repairs, 
binds the ship itself. There can be no doubt 
that the material men and mechanics would 
have a lien on the vessel. Though in the 
Roman law, from which, as is generally sup- 
posed, the maritime law adopted these privi- 
leged debts, the lenders of money to pay 
them onl5' are mentioned, yet by a stronger 
reason the rule will apply to the original 
furnishers. Emerig. Contrats a la Grosse, 
c. 12, § 4. And as the master advanced this, 
I can see no reason why he should be placed 
in a worse situation than a stranger. Be- 
sides, by the general maritime law, and as 
it is received byall the maritime nations of 
continental Europe, this is the only pledge 
which the creditor has. The master's power 
to bind the owners is confined to the ship 
and her fruits, and he has none to bind 
them personally. The Rebecca [Case No. 11,- 
619]. Besides, the peculiar nature of these 
privileged debts is to be taken into account. 
The creditor, who trusts the thing rather 
than the person, is considered as parting 
with his property only on condition that the 
price is paid. Domat, liv. 3, tit. 1, § 5, No. 
6. He has therefore a jus in re, a proprie- 
tary interest, and the thing itself is hypothe- 
cated to him; and this hypothecary right 
can be lost only by his own laches. To this 
may be added that the libelant was in pos- 
session and had a lien for these repairs by 
the common law, and this lien I hold may 
be enforced by the admiralty. When the 
disasters happened that rendered these re- 
pairs necessai-y. Pall, who was joint owner, 
assigned his share to a vendee, who at the 
argument was stated to be insolvent, and 
this statement was not denied. If the part 
owners are not personally liable, and the 
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ship is not, she will come to the vendee with 
all her reparations unpaid for by the new 
owners. This, I think, the maritime law will 
not allow. The master may apply the own- 
ers' part of her earnings in his hands. This 
is the freight of the ship, deducting ex- 
penses. For the ship is entitled only to her 
net freight after all expenses are paid. He 
may also retain the possession until repaid 
these expenses by her freight. But my opin- 
ion is, that he is not obliged to this slow 
mode of reimbursement, but may resort to 
the ship herself. 

But it is objected that this is a libel 
against a part of a vessel, and^ it is said that 
there is no precedent in the books of a libel, 
in such circumstances as this case presents, 
against part of a vessel. But if a suit in 
such a case will lie against the entire vessel, 
I can see no grounds in principle, expedien- 
cy, or convenience why it will not lie 
against a part. The reason for it is the 
same and the course of proceeding the 
same. A share or part of a vessel may be 
sold as well as the whole, and nothing is 
more common than for vessels to be held in 
shares. The want of a precedent may be a 
good reason to put us on a careful inquiry 
into the principles of the law, but cannot be 
a conclusive objection against the suit. It 
was observed by Lord Mansfield, nearly a 
century ago, that the law consists of prin- 
ciples and not of eases. And if this could 
justly be said in a court of common law, the 
remark will, with more reason, apply to the 
admiralty which administers the laws on en- 
larged principles of liberal equity. Its 
mode of proceeding, also, free from the arti- 
ficial niceties of the common law, accom- 
modate themselves to the substantial jus- 
tice of the case. The jurisdiction of the 
court is indeed limited to a particular class 
of subjects, such as are of a maritime na- 
ture, but within the limits of that jurisdic- 
tion its movements are free, neither servile- 
ly subjected to the leading-strings of decid- 
ed cases, nor resti-ained of its natural lib- 
erty by the shackles and chains of unyield- 
ing technicalities. 

Another objection, not so easily overcome, 
is that the libel necessarily involves a settle- 
ment of accounts, and that the admiralty 
has no jurisdiction over matters of account. 
The libelant took the vessel on shares, a cer- 
tain portion of the earnings of the vessel, 
deducting certain charges borne in common 
by the owners and employer, to be paid over 
to the owners, and the rest to be retained 
for his own use. If expenses were int-nrred 
in the course of her employment, which un- 
der the conti-aet were chargeable on the 
owners, the proper fund for the payment of 
these charges, was that portion of the ves- 
sel's earnings remaining in his hands that 
belonged to the owners. Now if she was lia- 
ble in specie for these charges by a libel in 
rem, she would only be liable for the bal- 
ance after appropriating the funds in his 
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possession arising from lier earnings, for it 
was his duty to appropriate tliese before re- 
sorting to tlie vessel. It is, therefore, plain 
tbat if a decree passes against the vessel, 
an account must he taken. It is admitted 
*hat the admiralty has no jurisdiction of 
*aatters of account as such, though they 
arise exclusively out of maritime transac- 
tions. The New Orleans v. Phebus, 11 Pet 
[36 U. S.] 175; Jlinturn v. Maynard, 17 How. 
[uS U. S.] 477. But to hold the admiralty 
cannot look at an account which arises in- 
cidentally in a case over which it has juris- 
diction, and determine the balance, is a very 
different question. Scarcely a suit is com- 
menced by seamen for wages or by material 
men for labor or materials in building or re- 
pairing a vessel, which does not bring in an 
account in offset of payment made on ac- 
count. It was never doubted that the ad- 
miralty might allow the offset, and give 
judgment only for the balance, without 
sending the owners to another court to re- 
cover back their advances. 

"When it is said that the admiralty has no 
jurisdiction over matters of account, the 
meaning I understand to be,— First, if the 
settlement of the account is the sole object 
of the suit, it is clear that the court has not 
jurisdiction, although it might have over 
each particular item. Secondly. When it is 
not the sole object, if it is apparent from the 
pleadings that this is one principal object, 
though not the sole one, and the accounts 
are long and intricate and multifarious, the 
court will decline to take jurisdiction. It 
will not, as observed by liOrd Stowell, allow 
its jurisdiction to be used as a peg to hang 
a case upon which properly belongs to an- 
other forum. When the account arises in- 
cidentally it has been pointedly said, that 
the court holds itself bound to move within 
restricted limits. But it is very clear that 
the jurisdiction is not included by the sim- 
ple fact of there being cross demands. In 
all cases where there are such incidentally 
arising in a case, it is a question addressed 
to the sound discretion of the court, whether 
it will take cognizance of the case or not, 
and to be determined by the general princi- 
ples before stated. The present case de- 
mands no laborious examination of various 
and perplexed accounts. All the account to 
be taken is that of the earnings of the ves- 
sel for the benefit of the owners and the 
payments that have been made in the course 
of about one year. This, in my opinion, is 
quite insufficient to exclude the jurisdiction 
of the court. It is an account that may be 
adjusted just as well by a libel in this court 
or an action of assumpsit at law, as by the 
tedious and expensive process of a bill in 
equity, and with much less expense of time 
and money. 

My opinion, on the whole, is that the court 
has jurisdiction, and that the pleadings set 
forth in the case entitle the libellant to re- 
lief. 
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This decree was reversed in the circuit court 
[Case No. 8,085] on the ground that a part own- 
er has not a lien on the share of his tenant m 
common, for advances and disbursements. 

NOTE. Another view may be taken of this 
case which may he thought entitled to some con- 
sideration, and which leads to the same conclu- 
sion. The prime cause of all these disasters, was 
the unseaworthiness of the vessel when she startea • 
on her voyage. Now, it is a principle of natural 
justice incorporated into all systems of jurispru- 
dence, that every voluntary and responsible agent 
shall be held answerable for damages caused by 
his own fault. The correlative rule,, deduced 
from the same principle of universal justice, is 
that no one shall be responsible for an injury not 
caused bv his fault or that of some one for whose 
acts he is responsible. The Eoman jurisconsults, 
who were as profoundly versed in the philosophy 
of morals and the abstract principles of justice as 
they were in the positive laws of their own coun- 
try, carried out these prmciples to their last re- 
sults. By the nosal action the owner was respon- 
sible for an injury caused by the unlawful action 
of his slave. But when the will of the master 
did not concur with that of the slave in his act, 
as was ordinarily the case, he might exempt him- 
self from personal responsibility by abandoning 
to the injured party the slave, or noxa as he was 
called, with his pecuUum, the private property ot 
the slave, which custom and the humanity of the 
Roman masters allowed their slaves to possess. 
This followed the slave as an accessory. Instit. 
Just. 4, 8, in principio. The same principle was 
applied to damages done by an animal. The own- 
er could exempt himself from farther responsi- 
bility in abandoning the animal when no fault was 
imputable to him. Instit. Just. 4. 9, in principio; 
Dig. 39, 2, 7, 51. And following out still more 
vigorously the logical conclusion of the nosal 
action, the jurisconsults allowed an abandonment 
when the injury was caused by inanimate thinss, 
as a building. When the owner left it in a ruin- 
ous condition, so as to be dangerous to neighbors 
and others who might be exposed to it m faUing, 
the owner was liable for the damage, but he 
could withdraw himself from personal habili^ by 
abandoning the materials. Rudera. Dig. d9, 2, 
6- Dig 39, 2, 7. § 2. With such curious logical 
consistency did the great Roman jurisconsult fol- 
low out this radical idea, that the responsibihty 
for damage should rest only on that which was 
the cause of the damage, that the analogy of the 
noxal action was carried into the praetorian ac- 
tion damnum infectum. When a building was in a 
ruinous condition, and by its dilapidation danger- 
ous to a neighbor, he might have a praetorian ac- 
tion to compel the owner to give security for future 
damages. Damnum infectum. If the owner re- 
fused, the praetor put the petitioner in possession 
either of the whole building or such part as threat- 
ened damage to him. Voet ad Pand. 39, 2, 10. 
And when this possession was confirmed by a 
second decree, he substantially became the pro- 
prietor. He did not indeed acquire the dominium 
civile but only the dominium praetorium. But 
the praetorian or equitable dominion was a pos- 
session under which the absolute or civil dominion 
could be gained by usucaption or prescription. 
And by one of these fictions and subtleties, which 
so abound in the Roman law, he was presumed, 
under a second decree, to have had the possession 
under a just title, that is the praetor's decree, for 
the time which was required to perfect his do- 
minion bv prescription, and, therefore, under the 
second decree it became its own absolutely. Dig. 
39, 2, 15, 516; Voet ad Pand. 39, 2, 12. 

Toullier, the most learned commentator on the 
French Civil Code, and one of the most profound 
jurisconsults of the last age, says that the noxal 
action was founded in justice, and he quotes with 
approbation the reason given for the Hmitation of 
responsibility in the institute, "Namque erat ini- 
quum nequitiam eorum ultra ipsorum corpora 
dominis damnosam esse." Int. 4, 8, 2. We find 
something like the principle of the noxal action 
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in the original elements of the maritime law, in 
the limitation of the responsibility of owners to 
tlieir interest in the ship, and her accessory the 
freight for any damage occasioned by the fault 
or insufficiency of the ship. The maritime law, 
from considerations of public policy, and in the 
interest of navigation and maritime commerce, ex- 
tends the principle, and limits their responsibility, 
also, to eases of damage ai-ising from the acts 
of the master or any of the ship's company, to 
the same measure. In all this, so far as it follows 
the principles of the noxal action, there seems to 
be at least a specious semblance of natural jus- 
tice. If an owner lets his ship by a charter party, 
knowing her to be unseaworthy and unfit for the 
voyage, he may justly be held responsible for all 
the consequences on the ground of fraud. But 
these defects of vessels are often latent and un- 
known. It then seems neither to be unnatural 
nor unjust, that the employer should take some 
part of the risk. The just and natural conse- 
quence of such a limitation of a creditor's right 
and remedy to a particular part of the debtor's 
propertj% is to give him a lien and preference 
against that property, over all other creditors. 
This is done by the maritime law in tiie most di- 
rect and simple mode, by allowing him to proceed 
in rem, and to take the thing itself into custody 
for security. In tlie Roman law this lien on the 
thing, if in that law it may be so called, was en- 
forced in a more indirect, circuitous and inconven- 
ient way. There the party injured brought a per- 
sonal action against the owner, according to the 
nature of the .tort or delictum, and the owner 
might either pay the damages or abandon the 
slave. But though the noxal action followed the 
dc'linouent slave into the hands of a new master, 
if he had been transferred, yet there does not ap- 
pear to be anything like a direct lien, amounting, 
as in the maritime law, to a tacit hypothecation. 
Inst. 4, 8, 6. 

In this case, as the damage was caused by the 
fault or insufficiency of the ship without any ab- 
solute fault of the owner, by the principles of the 
noxal action, he might abandon the ship and 
freight for the damage, and, by the principles of 
the maritime law, these became hypothecated for 
an indemnity. 

Case K'o. 8,087. 

LARGO V. The MARTHA AND ELIZA- 
BETH. 
[1 Saw.v. 129.] 1 
District Court, D. California. April 13, 1S70. 

CoLLisiON — Failure to Display Lights. 
A claim for damages by collision rejected; it 
appearing that the injured vessel omitted to dis- 
play the lights required by law, 

[This was a libel by Andrea Lareo against 
the schooner Mai-tha and Elizabeth for the 
recovery of damages caused by collision.] 

Sullivan & Ellsworth, for libellant. 

Milton Andres, for claimant. 

HOFFMAN, District Judge. On the night 
of the eighteenth January, the schooner Au- 
lalia, which had that evening come in from 
sea, while at anchor in the strait which con- 
nects the Bay of Bodega with the ocean, 
was run into and damaged by the schooner 
Martha and Elizabeth, then entering the 
harbor to avoid an impending southeaster. 

On the easterly side of the strait, by which 
the Bay of Bodega is reached, is a high bluff 
projecting into the sea, and known as Bo- 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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dega Head. On the westei-ly side is a low- 
sand spit. Between these is a narrow and 
sinuous passage, varying in width from fifty 
to one hundred yards. At the immediate 
entrance of this passage, and opposite to the 
sand spit the shore line of the bluff is curved, 
and an indentation or bight is formed, but 
of no considerable depth. The foi-mation of 
the harbor is such that vessels approaching 
it, especially from the southward and west- 
ward, are compelled to hug closely the shore 
of the bluff, and it is only after they have 
rounded its easternmost point that the bight 
is opened, .and vessels lying there become 
visible. Prom this point to the place where 
the Aulalia lay, the distance is about two 
hundred yards. On the night in question 
the JIartha and Elizabeth was entering the 
harbor by the customai-y route. She had on 
either side the light required by law. The 
mate and a seaman were forward as look- 
outs, and the master was at the helm. 

It is admitted that neither the Aulalia, the 
Ocean Spray, which lay near her, and to the 
stern line of which she was attached, nor the 
Otsego, which lay a little further up, had 
any lights or lookouts. The master, mate, 
and the seaman of the Martha and Eliza- 
beth testify that neither the Aulalia nor the 
Ocean Spray were discovered until the 
schooner had approached them within a dis- 
tance of one hundred yards. Her helm was 
immediately put to port, her main sheet haul- 
ed in, and every effort made to avoid a colli- 
sion. But the nearness of the vessels and 
the force of the ebb tide, rendered their ef- 
forts abortive, and the bows of the schooner 
struck the Aulalia amidships, carried her 
from her moorings, and past the Ocean 
Spray, and up to the vicinity of the Otsego. 
The claimants contend that the absence of 
lights on the Aulalia and the other vessels 
near her was the real cause of the accident, 
and was also such a violation of the act of 
congress as will bar any claim for its conse- 
quences. On the part of the Aulalia it Is 
ui'ged that she was anchored on the beach, 
out of the channel, and where she was not 
required to show a light, and where no col- 
lision could occur, except through the gross 
fault and mismanagement of the colliding 
vessel. The place where the Aulalia lay is 
fixed by the witnesses with tolerable preci- 
sion; but there is some discrepancy in the 
testimony as to whether she lay in the chan- 
nel at the edge, or some ten or fifteen yards, 
or, as one witness says, thirty or forty yards 
inside of it. 

The Aulalia came in at about eleven at 
night, when she was moored by an anchor 
and a stern line to the kedge of the Ocean 
Spray. The persons who were on board the 
latter vessel, or who were on shore, were 
unable to state the precise position. The 
testimony has, therefore, been chiefly direct- 
ed to the establishment of the position of 
the Ocean Spray, and it clearly discloses as 
the fact, that the Aulalia and not the Ocean 
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Spray was stmck by tlie schooner, and 
proves that the former must have been, at 
least, as far out from the shore as the latter 
—she was probably a little further. 

Hays, a seaman on board the Aulalia, tes- 
tifies that she was more than thirty or forty 
yards from the channel. Cole, the master 
of the Otsego, and a witness for the libel- 
lant states that the Ocean Spray lay just 
inside the edge of the channel— "the bow was 
just at its edge, certainly not in it— her bow 
was about one hundred and fifty feet from 
the beach." 

Hale, a seaman on the Otsego, testifies, 
that the Ocean Spray was seventy-five yards 
from the dry beach— she was not in the chan- 
nel. "The fishing vessel was away inside 
the channel." This latter statement is con- 
tradicted by the libellant, the master of the 
Aulalia, who states that the Ocean Spray lay 
fifteen yards inside the channel, but that 
the Aulalia was two or three yards nearer 
to it than the Ocean Spray. 

Miller, a seaman on the Otsego, testifies, 
that the Ocean Spray's stem was about six 
or seven feet from the edge of the channel; 
that the distance from the edge of the chan- 
nel to high water-mark was about twenty 
yards. 

From these statements of the libellant's 
witnesses, it may be fairly concluded that 
the Ocean Spray and the Aulalia were moor- 
ed at, or very near to the edge of the chan- 
nel, if not actually in it And this conclu- 
sion is corroborated by other circumstances. 
The libellant's witnesses state that the 
Ocean Spray was high and dry at low tide. 
But this, though confidently asserted, seems 
hardly reconcilable with other facts In the 
case. 

She drew six feet If she was high and 
dry at low water, at high water she would 
have at most six feet— scarcely enough to 
float her. In that case she must "have gone 
in at the very top of the tide, and yet the 
witnesses all state that she went in at least 
half an hour before high water. 

The collision occurred at half tide. The 
boom of the Martha and Elizabeth struck 
her rigging. The Aulalia, said to have been 
even further in than the Spray, was struck 
by the schooner's bow; the latter drew four 
and a half feet There must have been, 
therefore, at least that depth of water where 
the Spray lay at the time of collision. But 
if she was high and dry at low tide she 
would have been in only three feet of water 
at half tide, and the schooner, di-awing four 
and a half feet could not have reached either 
her or the Aulalia. 

Again, she was hauled into the channel on 
the following morning about 9 or 9% o'clock 
—high water occurred at about 12. She was 
hauled off, therefore, some hours at least 
before high water, and must at that time 
have been in at least six feet of water, oth- 
erwise she could not have been moved. 
These considerations, and the testimony 
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which has been cited, establish that the 
Ocean Spray and Aulalia were not upon the 
beach, out of the channel, and removed from 
the ordinary track of vessels entering or 
leaving the harbor. They lay, I am satis- 
fied, either partly in, or very close to the 
edge of the channel, and in a position where, 
without lights, they were exposed to the 
danger of collision. 

The question thus presents itself: "Was 
her position such as to excuse the Aulalia 
from complying with the requirements of 
the act of congress, art 9, of the regulations 
for preventing collisions on the water? Act 
April 29, ISW (13 Stat 60), provides that 
"Fishing vessels and open boats when at 
anchor, or attached to their nets and sta- 
tionary, shall exhibit a bright white light. 
Fishing vessels and open boats, however, 
shall not be prevented from using a flare-up, 
in addition, if considered expedient." 
, The language of this regulation is positive 
and general. I know not by what authori- 
ty a court can in any case excuse a failure to 
obey it. It certainly cannot in a case like 
the present. 

The "channel" referred to by the witnesses 
is, as all agree, not more than fifty yards 
wide at the point where the Aulalia was 
moored. The harbor is a frequent resort of 
coasting craft as a sort of refuge. In en- 
tering it these vessels are under no obliga- 
tion or necessity to scrupulously observe Oie 
limits of the channel, even if it were at all 
times practicable to do so. They are usual- 
ly of light draught and are at liherty to go 
wherever the depth of water is sufficient 
The Aulalia was moored, if not in, yet by her 
own admission, very near to the channel, 
and in water deep enough to be navigated 
by vessels of the schooner's di-aught.of water, 
as is proved by the fact that a collision oc- 
curred. It is not easy to imagine a case 
where common prudence would more im- 
peratively demand the exhibition of a light. 
If not precisely in the track which a vessel 
would pursue in the daytime, and under 
favoi-able circumstances, she was veiy near 
to it, and in a track which vessels of light 
draught entering the harbor at night take 
either involuntarily or voluntarily, as in the 
absence of any light to warn them of danger, 
they would be justified in doing. 

The Aulalia being thus clearly in fault, the 
burden of proof is on her to show that, not- 
withstanding that fault, the accident would 
not have occurred except for the negligence 
of the colliding vessel. 

The Martha and Elizabeth carried the lights 
required by the act of congress, but that 
fact, and the absence of lights on the part 
of the Aulalia "did not confer upon the 
former vessel any right to violate or disre- 
gard the rules of navigation, or to neglect 
any reasonable precaution to avoid a col- 
lision which the circumstances afforded the 
means and opportunity to adopt." Chamber- 
lain V. Ward, 21 How. [G2 U. S.] 567. 
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It is alleged tliat the schooner entered the 
harbor under too great a press of canvass. 
But the testimony clearly estahlishes that 
she carried only the usual and necessary 
sail. Her speed, after rounding the point, 
is said to have been about three miles an 
hour. 

It is urged that she should, when she dis- 
covered the Ocean Spray, have let go her 
anchor, but the experts who have been ex- 
-aminedv deny that this would have been prop- 
er or expedient The bottom of the strait 
was treacherous, the passage naiTow, and 
she would probably not have been brought 
up by her anchor, until chain enough had 
been paid out to expose her to the risk of 
being driven on shore by the ebb tide. The 
vessel was not seen by the schooner, until 
she had approached within a hundred yards; 
had they exhibited lights, they would have 
been discovered at twice that distance. It 
does not lie in their mouths to urge that 
when the collision had been rendered immin- 
ent, if not inevitable, by their own fault, the 
other vessel did not, in the emergency, adopt 
the very best course, or that which subse- 
quent reflection may suggest as most ex- 
pedient. For even an error in judgment, 
under such circumstances, the master of the 
schooner is not responsible, provided he has 
exercised reasonable skill and diligence. The 
only point on which I have felt doubt, is 
whether the night was not sufficiently clear 
to permit the schooner to discover the vessels 
at anchor, as soon as she rounded the point, 
and at as great a distance as if they had 
carried lights. 

The witnesses for the libellants declare that 
the moon was shining brightly, obscured 
only by a slight haze, and that it was suf- 
ficiently light to distinguish objects at a dis- 
tance much greater than that from the point 
to the bight where the vessels were moored. 
On the other hand, the master, mate, and 
seamen on board the schooner, swear that 
they kept a vigilant look-out and that the 
vessels were not seen until within 100 yards. 
If the witnesses on either side are deemed 
equally worthy of credit, the positive testi- 
mony that the vessels were not seen by a 
vigilant look-out, is entitled to more weight 
than the testimony of those who state that, 
in their opinion, they could or should have 
been seen. 

There are some circumstances which cor- 
roborate the testimony of the respondent wit- 
nesses. The sinuous and difficult nature of 
the navigation, the narrowness of the chan- 
nel, and the probability that, if well known 
to the master, that other vessels might be 
in his way, render it extremely improbable 
that in entering the harbor, he would jiot, 
for his own safety, have maintained a vigi- 
lant look-out If he did so, he has done all 
that his duty required. 

It is admitted that as shown by the alma- 
nac, the moon, at the time of the collision, 
had passed the meridian, and was about 
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five hours above the horizon. So far as I am 
able to judge, the effect of this must have 
been to cause Bodega Head to project to the 
eastward over the water, a shadow, in which 
vessels moored near its base would be en- 
veloped. They would thus, to a vessel en- 
tering the harbor, be not only obscured by 
the shadow of the bluff, but with its dark 
side for a background, would be less easily 
discernible than if on a darker night, their 
hulls and spars had been brought into relief 
by a sky or horizon behind them. 

If these views be just it results that the 
libellants have not shown that the accident 
was due to the fault or negligence of the 
schooner; nor have they repeUed the pre- 
sumption that it was caused by their own 
neglect of a positive requirement of the law. 

The libel must, therefore, be dismissed. 



LAREDO (WATERBURY v.). See Case Nq. 



Case No. 8,088. 

li'ARINA V. The EXCHANGE. 

[Bee, 198.] i 

District Court D. South Carolina. July, 1803. 

Seamen's Wages — JSTomis-al Master — Sum 
Agkeed to be Paid on Uischakge. 

A person hired for a particular purpose as nomi- 
nal captain is entitled to wages agreed upon with 
the real captain, and so far the vessel and owners 
are bound. But not for a further sum in case of 
discharge. 
[Cited in Thomas v. Oshorn,19 How. (60 U. S.) 
45; The Dubuque, Case No. 4,110; Peter- 
son V. The Nellie and Annie, 37 Wei. 218.] 

At a summary hearing of this case, a plea 
to the jurisdiction of the court was urged, 
because the actor being master of the ves- 
sel could not sue in the admiralty or make 
her liable for his wages, his remedy being 
against the owners only. It appeared in 
evidence that the actor was merely called 
master of the brig, but never was considered 
so, or acted as such, except by lending his 
name to clear the vessel at the Havanna. 
An agreement was produced between him 
and Manwaring, the real captain, that he 
should receive fifty dollars per month, to 
proceed to Charleston, and return to the Ha- 
vanna; unless he should be discharged, or 
the voyage should be altered: in either 
case he was to receive 200 dollars, over and 
above his wages. 

In considering the case, THE COURT de- 
cided that the actor never was captain in 
fact, and therefore not barred from suing 
here. That the agreement for monthly wa- 
ges was binding on the owners; and the ves- 
sel liable, as far as that amount That the 
words "unless discharged" gave Manwaring 
a clear right to discharge him; and that by 
doing so, Manwaring became personally lia- 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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ble, at commou law, for the said sum of 200 
dollars. Tliat the owners were in no man-, 
ner bound for the same. 

THE COUET adjudged accordingly, that 
the brig was liable to the amount agreed 
upon as monthly wages; with costs. 

fNOTE. It was subsequently decided in the 
suit brouffht by the plaintiff against filanwanng 
to recover the $200 that the matter was a^sub- 
iect for common-law jurisdiction, and could not 
properly be brought in admiralty. Case iSo. 
8,089.] ^^^^^ 

Case Ho. 8,089. 

L'ARINA V. MANWABING. 

[Bee, 199.] i 

District Court, D- South Carolina. July, 1803. 

ADMIKALTY — JOUISDICTION — ACTIOS FOR SUM 

Agreed to be Paid on Discuakge— 
Seamen's TVages. 
An agreement by the captain of a vessel to pay 
wases is sueable in the admiralty. But another 
stipulation in the same contract to pay a sum ot 
money, if the voyage should be altered or discon- 
tinued, must be enforced at common law. 
[Cited in Plummer v. Webb, Case No. 11.233; 
Cox V. Murray, Id. 3,304; Grant v. Poillon, 
20 How. (61 U. S.) 168; Peck v. Laughlm, 
Case No. 10,890.] 

This is a suit for the recovery of 200 dollars, 
under an agreement entered into by defendant 
at the Havanna on the 1st of May last. The 
agreement consisted of two parts: 1st. To al- 
low the actor monthly wages, at the rate of 
50 dollars per month, and maintenance on 
board the brig Exchange, as well as on shore. 
2d. That if the voyage should be changed, 
or the captain should not return to the Ha- 
vanna, then to pay the actor 200 dollars over 
and above his said monthly pay. 

Before BEE, District Judge. 

Suit was brought against the brig about 
ten days ago, when the court determined that 
the vessel and owners were liable for the 
monthly wages agreed upon; and for no 
more. This decision could not impair the 
right of the actor against the captain, under 
tlie agreement. Manwaring was no party to 
that suit: and the jurisdiction of the court 
as to him was not considered. 

It is now contended that Captain Manwar- 
ing is liable in this court under this contract 
That the contract is entire and cannot be di- 
vided. That it must be maritime in toto, or 
the reverse. This point has already been de- 
cided; for the former decree made the vessel 
liable for monthly wages, and dismissed the 
suit (as to her and the owners) for the re- 
maining sum stipulated for in the agreement. 
[Case No. 8,088.] 

The next question is, whether Manwai-ing 
may be sued personally in this court on the 
latter part of his contract The law as laid 
down in Hopk. Works, 140, "that where the 
original cause of action is exclusively of ad- 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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miralty, or common law jurisdiction, all in- 
cidental matters shall follow," is clear enough; 
but it can only apply to the pai-ties in the 
original suit and not to persons then out of 
the view of the court. Such is the case now. 
The former suit was brought by the actor 
against the vessel and owners. The present 
is between the same actor and the captain of 
the vesse!, whose act was declared by the 
court not binding on the owners as to the 
sum of 200 dollars, over and above wages. 
That decree also declared that the question 
now under discussion was partly of admiralty, 
and partly of common law, jurisdiction; in 
which case the latter shall be preferred. In- 
deed, the petition in this case states that a 
suit at common law has been instituted; but 
that, the actor being a transient person, the 
defendant means to give bail, for the pm-pose 
of delay: which induces the application to 
this coui-t. 

It was contended' that this court has juris- 
diction, because, though the contmct was 
on land, it contemplated a voyage performed, 
or to be performed. This will hold so far 
as relates to the payment of monthly wages, 
as well on board as on shore, and until the 
actor shall be discharged. But the stipulation 
to pay 200 dollars over and above these wages 
is, expressly, in case no voyage should be per- 
formed, or contemplated. This is a strong 
distinction between the two parts of the agi'ee- 
ment; the latter of which is a contract on 
land, and only cognizable by the court of com- 
mon law. Bills of lading, policies of insur- 
ance, and bottomry bonds, where the vessel 
is not hypothecated agreeably to the marine 
law, are all sueable at common law only. 
Yet these couti-acts are all more or less con- 
nected with a voyage. They give a title to 
sue the owners 'or master, but do not make 
the vessel liable; as she is in the case of 
seamen's wages. 

I have considered the case fully, and have 
no hesitation in saymg that if I should as- 
sume jurisdiction, a prohibition would lie; 
and as there is no court where it could be im- 
mediately obtained, I shall at once decree 
that this suit be dismissed with costs. 



Case K"o. 8,090. 

The LARK. 

[1 Gall. 55.] 1 

Cureuit Court D. Massachusetts. May Term, 

1812. 

Shipping — ^Public Regulations— Coasting 

Act. 
"Foreign voyage/' in the 8th section of the 
coasting act, 18th February, 1793, c. 8 [1 Stat 
308], means a voyage intended to some place 
within the jurisdiction of a foreign country, or 
at least without the territorial waters of the 
United States. 
[See The Atiantic, Case No. 621.] 

[Appeal from the district court of the Unit- 
ed States for .the district of Massachusetts.] 

1 [Reported by John Gallison, Esq.] 



LAHKIN (Case No. 8,091) 

This was an information against tlie sloop 
Lax'lj and cargo, for an alleged violation of 
the laws of the United States. 

G, Blake, for the United States. 
S. Dexter, for claimant. 

STORY, Circuit .Justice. It is agreed by 
the parties, that the facts of the case are 
truly stated in the decree of the district 
court. By that decree it appears, that the 
sloop, heing a vessel usually employed in 
Boston Bay in the transportation of ballast, 
and under bond as such, was about 1 o'clock, 
p. m., on the 23d July, 1808, found at anchor, 
near George's Island, in Boston Harbor, by 
an officer of the revenue cutter. On going 
on board, a quantity of flour was found lying 
in apparent disorder, and an anonymous pa- 
per was found in [Christ] Courtney's trunk, 
containing directions to proceed and meet a 
certain vessel described in the paper, which 
would be seen with certain signals, sailing 
in a line between Plymouth and Cape-Ann 
light-houses, to which he was to deliver his 
cargo. The flour had been taken in at Golds- 
borough's wharf, at the northerly part of 
Boston, about 6 or 7 o'clock on the preceding 
evening. The Lark passed the fort between 
9 and 10 o'clock in the forenoon of the 23d, 
by showing a signal, correspondent with an 
arrangement previously made with the of- 
ficers commanding at the fort, to save the 
claimant the inconvenience of exhibiting his 
pass, whenever he passed the fort. On the 
26th of July, 180S, the same revenue cutter, 
being in the bay, saw and spoke with a ves- 
sel, called the Reuben and Rachael, of Hali- 
fax, Nova Scotia, which had cleared from 
Boston for Halifax a few days before, and 
which answered the description of the ves- 
sel mentioned in the paper found in Court- 
nej'-'s possession. 

The sloop and her cargo were seized, and 
are now libelled: 1. For depai-ting from the 
port of Boston, without a clearance or per- 
mit, contrary to the 3d section of the act 
of January, ISOS, c. 8, which allegation :s 
very properly on the evidence abandoned, as 
the schooner was found within, and had not 
departed from, the port of Boston. 2. The 
vessel is libelled for proceeding on a foreign 
voyage, being a licensed vessel, without giv- 
ing up her enrolment and license, and without 
being duly registered, "contrary to the law;" 
and the second allegation is founded on the 
8th section of the coasting act, 18th Feb- 
ruary, 1793, c. S. 2 Folwell's Laws, 168 [1 
Stat. 30SJ. 

It is said by the counsel for the claimant, 
that to proceed on a foreign voyage within 
the act must mean a voyage to a foreign 
port or country, or at least out of the do- 
mestic waters of the United States; and not 
merely a sailing to meet another vessel with- 
in the territorial jurisdiction of the United 
^States, and there delivering a cargo. On the 
other hand, the attorney for the United 
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States contends, that "foreign voyage" Is 
used in the act in contradistinction to do- 
mestic voyages in the coasting trade or in 
the fisheries, and that all other voyages are 
foreign. I am satisfied however, that the 
act means, by a foreign voyage, a voyage 
intended to some place within the limits or 
jurisdiction of a foreign countiy, or at least 
without the territorial jurisdiction of the 
United States. Upon the facts therefore 
there is no forfeiture. I would also obsen^o 
that the libel is informal, and ought to have 
been amended, and I should have required 
it to have been done, before the United 
States should have had judgment, that the 
goods remain forfeited. There is no alle- 
gation of a breach against the form of the 
statute; "contrary to law" means no more, 
than "contrary to the common law." 

As however I have no doubt of a fraudu- 
lent intent, I shall certify that there was 
reasonable cause of seizure. Decree affii*m- 
ed. 



Case Wo. 8,091. 

LABKIN V. UNITED STATES. 

[Hoff. Land Cas. 313.] i 

District Court, N. D. California. Dec. Term, 
1857. 

Mexican Laxd Gkaxts— Mission Propektt — 
G-ENmxESESs OF Graxt. 

1. The bona fides of the grant produced is not 
sufficiently established by the evidence. 

2. But if tlie grant be genuine, the claim must 
be rejected, on the ground that the governor had 
no power to grant in colonization, or sell for a 
money consideration, the orchards and like proper- 
ty of the missions. 

, [3. A Mexican land grant will not be allowed 
m the absence of all proof from the archives, of 
all evidence of possession under the Slexican gov- 
ernment, of the payment of the consideration, and 
of all explanation from the Mexican governor as 
to the circumstances under which he made tlie 
grant] 

Claim for about fifteen acres of land [part 
of the orchard of Santa Clara] in Santa 
Clara county, rejected by the board, and ap- 
pealed by the claimant [Thomas O. Larkin]. 

Thornton & Williams, for appellant. 

P. Delia Torre, U. S. Atty. 

HOFFMAN, District Judge. The claim in 
this ease is founded on the alleged grant to 
Oastaneda, Arenas and Dias, the merits of 
which were considered in the case of Red- 
man V. U. S. [Case No. 11,631]. The testi- 
mony in the two cases is nearly identical, 
exept that in this the depositions of .Tohn 
Forster and Jose Matias Moreno have been 
taken. John Forster swears to the genu- 
ineness of Pio Pico's and Moreno's sig- 
natures. I do not understand it to be dis- 
puted that the documents were actually 
signed by them. The allegation on the part 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
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of the United States is, that the signatures 
■were affixed after the conquest of the coun- 
try. Forster testifies in addition that the 
grant is in the handwriting of Francisco 
Lopez, now deceased. The deposition of 
this witness was the first taken in the cause. 
He was not probably aware that the docu- 
ment would be proved to be in the hand- 
writing of Castaneda— a fact admitted by 
Moreno himself, whose testimony was taken 
since the claim was rejected by the board. 
Moreno testifies that the signatures of him- 
self and Pico are genuine, and affixed at the 
times the documents bear date, and that 
Pico signed them in his presence. He also 
swears that the documents are in the hand- 
writing of Castaneda; that he saw him write 
them; that they were written under his 
(witness') directions, as he was much occu- 
pied with official duties. It is enough to 
say with respect to this statement, that it is 
abundantly proved by the testimony of Gen- 
eral Castro, Benito Dias, Luis Arenas and 
Cayetano Arenas, that Castaiieda could not 
have been at Santa Barbara on either the 
thirtieth of June or the second of July, the 
days on which the documents are dated. 
The testimony of Cayetano Arenas, the chief 
witness for the claimants, is wholly incom- 
patible with the idea that Castaneda could 
have been at Santa Barbara and written the 
grant by Moreno's directions. Arenas states 
that the governor sent the grant to him, 
"with instructions to retain it until Cas- 
taneda came from the upper country." It 
cannot surely be pretended that at that time 
Castaiieda was with *the governor, writing 
out the grant and receipt, and delivering the 
articles mentioned in the latter. 

In the opinion delivered in the case of 
Redman v. U. S. [supra], the omission to 
take the depositions and to obtain explana- 
tions from Pico and Moreno was adverted 
to. The testimony of Moreno taken in this 
case has confirmed me in the views express- 
ed in that opinion, as to the character of 
this claim. On the hearing of the cause it 
was objected on the part of the claimants, 
that the depositions of Benito Dias and oth- 
ers, which ai-e contained in the transcript of 
the proceedings of the commissioners, were 
not properly in evidence before this court 
Those depositions were admitted under a 
stipulation which provided that "the depo- 
sitions of Benito Dias, etc., taken in case 
number seven hundred and forty-two, on 
the docket of this commission, be read and 
used in evidence in and upon the hearing of 
this cause before this commission only," etc. 
It was urged that this stipulation authorized 
by its terms the admission in evidence of 
the depositions before the board only, and 
that if the testimony was desired to be used 
by the United States in this court, it must 
be regularly taken. The district attorney 
thereupon proposed that the witness should 
be called by the court, with liberty to either 



side to cross-examine. This proposition was 
declined. He then contended that by the 
act of 1851, the eom-t was required to ren- 
der judgment on the pleadings and evidence 
taken before the board, and contained in 
the transcript, as well as the further evi- 
dence taken by order of this court, and that 
, depositions could not be admitted and used 
in evidence before the board without becom- 
ing a part of the evidence in the case to be 
considered by this court, and that all stipu- 
lations which allowed the evidence to be 
used before the board, but withheld it from 
this court, were controlled and avoided by 
the positive provisions of the statute. 

I should have much preferred to have had 
the witnesses reexamined, with full oppor- 
tunity to the counsel for the claimant to 
cross-examine. The United States, howevex% 
insist that the evidence is already in the 
case, and call upon the court to pass upon 
the question. I am not without doubt on 
the point, but I incline to the opinion that 
whatever evidence is legally admitted and 
used as such before the board, becomes, by 
force of the statute, evidence in this court 
on appeal, notwithstanding that a stipula- 
tion of counsel may have provided that it 
should be used and read before the board 
only. If this evidence be received, I think 
it clear, as before stated, that under the 
proofs, the case must be rejected. I have 
stated the point made by the counsel for 
claimants, that it may be availed of in the 
supreme court on appeal. But even without 
these depositions, it is by no means clear 
that the claim should be confirmed on its 
merits. There would still remain proof that 
the grant was signed at Santa Barbai-a, and 
that it is in the handwriting of Castaiieda. 
The statement of Cayetano Arenas, that it 
was sent to him on the fourth of July, to 
be retained until Castaneda arrived from 
the upper country, of itself justifies the in- 
ference that Castaiieda could not have been, 
at the time the grant was drawn, with the 
governor; and the hypothesis that he might 
have drawn it and sent it to the governor, 
is not only inconsistent with Moreno's evi- 
dence, but irreconcilable with the fact that 
the date of the instrument is In the same 
handwriting and evidentiy written at the 
same time with the body of the insti'ument. 
But even if this hypothesis be admitted, it 
destroys the presumption which would have 
arisen from the date, thai; the insti-ument 
was executed on that day. The burden 
would then be on the claimants to establisli 
the date. This they have attempted to do 
by the evidence of Moreno and Cayetano 
Arenas. But their testimony is, as we have 
seen, contradictory— the one swearing that 
Castaiieda drew out the grant by his direc- 
tion, because he was much occupied— the oth- 
er, that it was sent to him to be delivered to 
Castaneda when he arrived from the upper 
country. The only evidence of the payment 
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of the alleged consideration is the receipt 
of Pio Pico, also in the handwriting of Cas- 
taiieda, and purporting to be written on the 
second of July, the veiy day on which, if 
Cayetano Arenas is to be believed, the gov- 
ernor must have forwarded the original 
grant to him to be delivered to Castaneda. 
In the absence of all proof from the ar- 
chives, of all evidence of a possession under 
the former government, and of all explana- 
tion from the governor as to the ch'cum- 
stances under which he made the grant or 
the payment of the consideration, I think it 
would be the duty of the court, even if the 
depositions referred to be excluded, to reject 
the claim. But it is objected on the part of 
the United States that, assuming the grant 
to have been executed on the day it is dated, 
and for the consideration mentioned in it or 
shoAvn by the receipt, it is void for want of 
power in the governor to make it. The gen- 
eral right of the governor of California to 
grant vacant lands formerly pertaining to 
the missions, is not disputed. It is urged, 
liowever, that the exercise of this right was, 
at the time of making this grant, expressly 
prohibited by the supreme government. 
This prohibition is supposed to be contained 
in the following official note: 

"Ministry of Justice and Public Insti-uc- 
tion. ilost Excellent Sir: His excellency 
the president has received information that 
the government of the department has or- 
dered to be put up at public sale all the prop- 
erty pertaining to the missions, which your 
predecessor had ordered to be returned to 
the respective missionaries for the direction 
and administration of their temporalities. 
Therefore, he has thought proper to direct 
me to say that the said government will re- 
port upon these particulars, suspending 
thereupon all proceedings respecting the 
alienation of the before mentioned property 
until the determination of the supreme gov- 
ernment. I have the honor to communicate 
it to your excellency for the purposes indi- 
cated, protesting to you my consideration 
and esteem. 
"God and Liberty, 
"ilexico, Nov. 14th, 1845. 

"Montesdioca. 
"To his Excellency the Governor of the 
Department of the Calif ornias." 

The effect of this instniment upon the 
power of the govei-nor is the question to be 
examined. The official note above quoted 
unquestionably enjoins a suspension of all 
further proceedings as to tne property re- 
ferred to. But what property does it refer 
toV The document itself states: "The prop- 
erty which your predecessor had ordered to 
be returned to the respective missionaries 
for the direction and administration of their 
temporalities." The predecessor referred to 
was Micheltorena. The inquiry then is, 
what property had Micheltorena ordered to 
be returned to the missions? The order of 



[14 Fed. Cas. page 1152] 

Micheltorena is contained in his proclama- 
tion, dated March 29th, 1843, But to un- 
derstand clearly the object and effect of that 
proclamation, the then existing condition of 
the missions, and the previous acts of the 
government with regard to them, must be 
noticed. 

The decree by which the missions of Cali- 
fornia were secularized was passed, as is 
well known, in 1S33. Its general object was 
to convert the missions into parishes under 
charge of secular priests or curates, and 
to form villages and distribute the lands to 
colonists. Of the houses belonging to the 
missions, one was to be selected as the resi- 
dence of the curate, and land was to be ap- 
propriated to him not exceeding two hun- 
dred varas square— the rest were to be used 
for town houses, primary schools and public 
establishments and offices. Various decrees 
were made and instnictions given during the 
years 1833 and 1S34, having for their object 
to secure the colonization, and render effect- 
ive the secularization of the missions, as 
provided by the first dea-ee. By the instrac- 
tions given to Don Jose M. Hijar, political 
chief of Upper California, provision was 
made for the distribution of the movable 
property of the missions, and on the ninth of 
August, 1834, Figueroa, then governor of 
California, made provisional regulations on 
the same subject, "that the fulfillment of the 
law might be perfect." By these regula- 
tions the commissioners, who by a previous 
regulation had been authorised to take 
charge of all the "lands, movable securities 
and property of all classes," were required 
to make out inventories of the property of 
the missions, "such as houses, churches, 
workshops and other local things— stating 
what belongs to each shop, that is to say, 
utensils, furniture aid implements; as also 
of the vines and vegetables, with an enu- 
meration of the shrubs; also an estimate of 
the number of cattle," etc. The inventories 
were to be kept from the knowledge of the 
priests, and to be under charge of the com- 
missioners. It is apparent from the whole 
tenor of the provisional regulations, that the 
government intended to take possession of 
all the property, real and personal, belonging 
to the missions; that the curates who were 
to be appointed were to be supported by the 
salaries allowed by the government, and 
that, until their appointme-.t, the mission- 
aries were to be relieved from the adminis- 
tration of temporalities, and to confine them- 
selves to their spiritual functions. 

The provisional regulations made by Figu- 
eroa seem to have given rise to great abuses, 
for in January, 1839, we find Governor Alva- 
rado, in view *'of the mournful condition in 
which affairs now are," making a provision- 
al law defining and restricting the powers of 
the administrators of the missions, and pro- 
viding for the protection of the natives, and 
the preservation and proper application of 
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the property. Such seems to have been the 
condition of the missions at the date of 
Micheltorena's proclamation. 

The first article of that prodamationi de- 
clares that the government will order the 
missions of San Diego, San Jos&, etc., to he 
delivered up to the Rev. padres whom the 
respective prelate may appoint, and said 
missions shall continue to he administered 
by them as tutors to the Indians, in the same 
manner as they held them formerly. It is 
perhaps not very clear whether by this proc' 
lamation the governor intended to restore 
to the fathers all the lands remaining un- 
granted at the time, or only the houses, 
orchards, gardens, etc., which owed their ex- 
istence to the labors of the missionaries. 
The second article of the proclamation would 
seem to favor the first view, for it declares, 
"that as policy makes irrevocable what had 
already been done, the missions will not 
claim any lands already granted, up to this 
date," etc., seeming to imply that they were 
authorised to claim the restoration of all the 
ungranted land. On the other hand, it is 
evident that the proclamation was made in 
pursuance of the president's decree of No- 
vember 17th, 1840. This decree was issued 
on the petition of the bishop of the Cali- 
fornias. In that petition the bishop ad- 
verts to the destitute condition of the priests, 
and the disorders which had arisen in the 
missions, and insists that "the houses and 
orchards which the missionaries had made, 
which are contiguous to and in immediate 
communication with the churches, remain to 
the use and benefit of the missionaries." 

It may, therefore, very possibly be, that 
the restoration ordered by Micheltorena was 
only that of the houses, orchards, gardens, 
etc., solicited by the bishop, and was not in- 
tended to repossess the fathers of the exten- 
sive tracts of tmcultivated lands formerly 
pertaining to the establishments. The last 
clause of the proclamation clearly shows 
that the government intended to retain the 
right of granting such lands, for the govern- 
or promises not to make any new grants 
"without the information of the reverend 
padres, notorious unoccupancy, want of cul- 
tivation, or necessity." It is possible, how- 
ever, that the intention of Governor Michel- 
torena was not merely to restore the houses, 
orchards, etc, to the fathers, but by placing 
all the lands of the missions under their ad- 
ministration, and subjecting the Indians to 
tutelage, to collect and protect that dispersed 
and oppressed people. Be this as it may, the 
design seems to have been very soon aban- 
doned, and we find Micheltorena granting 
mission lands as freely as any of his prede- 
cessors. On the twenty-fourth of August, 
1844, the departmental assembly passed an 
act providing for the sale of mission prop- 
erty to defray the expense of the war with 
the United States, supposed to be impend- 
ing. The war did not however occur, and 
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on the twenty-first of April, 1845, the assem- 
bly made a decree suspending the sale of the 
missions, and reserving and appropriating 
the adjoining lands as common lands. On 
the twenty-eighth of May, 1845, a decree was 
made by the assembly, directing the sale ot 
certain of the missions, which were regarded 
as villages, and the leasing of others. "To 
expedite the enforcement of this decree," 
Governor Pio Pico, on the twenty-eighth of 
October, 1845, issued regulations for the 
renting and alienation of the missions, the 
first of which provided that certain of them 
should be sold to the highest bidder. On the 
thirtieth of March, 1846, the assembly made 
a decree authorising the government to 
carry into effect the decree of the twenty- 
eighth of May last, and providing that if 
necessary to avoid their total ruin, and in 
case it was impracticable to lease them, they 
might be sold at public auction to the high- 
est bidder. The assembly does not at this 
time seem to have been aware of the order 
signed "Montesdioca," which issued in No> 
vember preceding, for we find from their 
records that on the fifteenth of April that or- 
der was ofBLcially commimicated to them by 
the governor. No subsequent decree with 
reference to the mission property was made 
until after the conquest of the country. It is 
not easy to perceive from what source the 
assembly derived the power they thus at- 
tempted to exercise. By the Mexican con- 
stitution of 1843, the powers of the assem- 
blies under the colonization laws were pre- 
served, and those laws were required to be 
observed. But by the colonization laws, 
their powers were confined to approving or 
disapproving the concessions made by the 
governor; nor have I been able to discover 
whence they derived the authority to in- 
crease the powers of that officer, or to au- 
thorize sales or grants by him, which, under 
the colonization laws in force, he had other- 
wise no authority to make. Such seems to 
have been subsequently their own view, for 
on the thirty-first of October, 1846, an act 
was passed declaring void the sales of tht 
missions made by Pio Pico, as governor, as: 
well as all other acts done by him without 
authority. As an act of the assembly, this, 
proceeding may have no force, for it was. 
passed after the final conquest of the coun- 
try; but it serves to express the opinion of 
that body as to the validity of the acts of 
the governor with respect to the missions, 
and probably as to the extent of their own 
authority to enlarge his powers under the 
colonization and other laws of the nation, 
and the regulations and orders of the su- 
preme executive. 

The order signed "ilontesdioca" is dated, 
as we have sefen, on the fourteenth of Novem- 
ber, 1845. The decree of the assembly which 
Pio Pico endeavored to carry into effect by 
his proclamation of October 2Sth, 1845, was 
passed May 28th, 1845. It is probable, there- 
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fore, that this decree occasioned tlie order of 
Noveraber 14tli, from the supreme govern- 
ment, by whicb all further proceedings were 
'•suspended, and it would seem that the su- 
:preme government Interposed at the earliest 
moment to prevent the govei-nor and assembly 
:from carrying out the designs which their de- 
cree and the governor's proclamation indi- 
cated. The words of the order in the original 
ai-e "los bienes peitenentes Si, las misiones." 
The term "bienes" appears to be of compre- 
hensive import, and includes all things, not 
being persons, which may serve for the uses 
of man. It may perhaps be rendered by the 
word "property," and would thus seem to re- 
fer to those cultivated lands, orchards, etc., 
and other appurtenances, such as houses, work 
shops, utensils, etc., which, ^s we have seen, 
had been taken possession of by the admin- 
istradores, and which, on the petition of the 
Ijishop, had been recognized by the president 
In his decree of November 17th, 1840, as be- 
longing to the missionaries. It is to be oD- 
-served moreover, that the president, in the 
order last referred to, declares that he decrees 
in conformity with everything which the rev- 
erend bishop of the Califomias has requested, 
and "also in conformity with the law of No- 
vember 7th, 1835, which directs the missions 
to be restored to their former condition, for 
which purposes orders shall be issued to the 
governor of the Californias for the restoration 
to the fathers of the possessions and properti 
used by them under their administration ior 
the conversion of the heathen," etc. The 
terms of this order indicate that the governor 
referred to the property used by the mission- 
aries in their pious labors, and not to the ex- 
tensive tracts of vacant land which might 
formerly have been included within the limits 
of the establishments. That the law of 1835 
did not suspend the power of the governor to 
grant the mission lands, has been decided by 
the supreme court, in the ease of U. S. v. 
Ritchie, 17 How. [58 U. S.] 540. The grant 
in that case was made in 1842, and was there- 
fore subsequent also to the order of 1840, made 
on the petition of the bishop. If then we are 
light in supposing that Micheltorena's procla- 
mation and the official note signed "Montes- 
dioca," were mainly intended to give effect 
to the order of 1840, and the law of 1835, 
they afford no other or greater objections to 
this claim than would be presented by the 
law of 1835 and the order of 1840; and that 
these latter did not prevent the governor from 
granting the vacant lands of the missions has 
been, in effect, decided by the supreme court. 
But, if this question were still open, I should 
Tie of opinion that the right of the governor 
to gi-ant the vacant lands of the missions 
ought to be affirmed. The laws of 1833 and 
1834, and the provisional regulations, instruc- 
tions, etc., made in pursuance, have clearly a 
two-fold object The first is to secularize the 
missions and convert them into parochial cura- 
-cies. The second is to take possession, for the 



benefit of the nation, of all the property be- 
longing to the missions— such as workshops, 
utensils, furniture, implements; as also the 
vineyards, orchards, cattle, etc. 

The law of November 26th, 1833, in terms au- 
thorizes the departmental government "to use 
in the most convenient manner, the property 
devoted to pious uses in order to facilitate the 
operations of the commission" (for secularizing 
the missions). When, therefore, the govern- 
ment in view of the abuses and injustice con- 
sequent upon these laws and regulations, inter- 
posed by the law of 1835, the order of 1840 on 
the petition of the bishop, the proclamation of 
Micheltorena, and the Montesdioca document 
of 1845, it is most probable that it merely in- 
tended to suspend or annul that portion of 
the laws of 1833 and 1834 which related to 
the "property" of the missions; and not to 
interfere with the disposition of the vacant 
lands adjacent to them, to which the missions 
could pretend no title, either in law or in 
justice. The fact that Alvarado and Michel- 
torena continued to grant vacant lands belong- 
ing to the missions, without, so far as ap- 
pears, objection from any quarter, strongly 
corroborates this view, and Kt was only when 
by its decree of May 28th, 1845, the depart- 
mental assembly proposed to sell or lease the 
entire property of the missions, that the or- 
der to suspend proceedings was Issued. The 
claim of Bishop Alemany for the church lands, 
before the board, only embraced the church- 
es, orchards, vineyards, cemeteries, curates' 
houses, etc. The vacant mission lands are not 
included, nor does any witness in that case 
enumerate those lands as constituting a part 
of the "property" of the missions, and this 
claim is in strict conformity with that which 
we have seen was alone insisted on by the 
bishop in his petition to the president in 1840. 
We have thus the practical construction given 
to these laws by both the government and the 
missionaries. Admitting that the governor's 
authority to grant, under the colonization laws, 
the vacant lands formerly included within the 
limits of the missionary establishments, it 
seems equally clear that under the law of 1835, 
the order of 1840 on the petition of the bish- 
op, the proclamation of Micheltorena and the 
order of 1845 signed "Montesdioca," he was 
without authority to grant the orchards, vine- 
yards, workshops, buildings, etc., which the 
labor of the fathers had created, and to the 
enjoyment of which, as urged by the bishop, 
they had a just and imdeniable claim. Even 
if the decree of the assembly of May 28th, 
1845, and that of March 30th, 1846, passed to 
give effect to it, could be regarded as confer- 
ring any authority on the governor not pre- 
viously possessed by him, they did not au- 
thorize a sale such as that alleged in this 
case, for by the terms of both, the sales, if 
found necessary, were required to be made at 
public auction. But the grant produced re- 
fers for the authority of the governor to a 
decree of the assembly of the thirteenth of 
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April, 1846. I have not been able to discover 
wliat decree of the departmental assembly is 
here alluded to; none of that day has been 
produced, nor is any such found in the rec- 
ords of the proceedings of that body. It is 
urged, however, that the order contained in 
the Montesdioca document was revoked by 
the communication signed "Tornel," and ad- 
dressed to the commandant general of the 
Californias, under date of March 10th, 1846. 
With reference to this document, it is to be 
obsei-ved that it appears to be a circular ad- 
dressed to the commandant general, amongst 
other functionaries. All of it except the ad- 
dress is marked as a quotation, and its object 
seems to have been to stimulate the public 
authorities to a vigorous defense of the na- 
tional territory, and the maintenance of the 
national honor. The only clause by which 
any authority can be deemed to be conferred 
on the governor, is that in which it is stated 
that the supreme government "expects from 
your loyalty and patriotism that you will dis- 
pose such measm-es as you may judge most 
suitable for the defense of the department, for 
which object ample power is granted to you 
and seiior the governor." It is evident that 
the power here conferred was given to the 
commandant general as amply as to the gov- 
ernor. It can hardly be pretended that imder 
it the commandant general could have sold 
the vineyards and orchards of the missions to 
whomsoever and at whatever price he chose. 
It appears to me that the object of this cir- 
■cular was merely to authorize and direct the 
general commanding to take the proper mili- 
tary measures for the defense of the country, 
and that had it been intended to revoke or 
modify the order signed "Montesdioca," pro- 
hibiting the sale of the mission property, and 
which was issued only three months previous^ 
ly, that object would have been unequivocally 
expressed, and the governor directed to make 
sales of that property to procure resources for 
the war. The board of commissioners were 
unanimously of opinion that this circular con- 
ferred no power to make the sale at bar, and 
in that opinion I concur. 

From the foregoing it follows tiiat, admit- 
ting the governor's right to grant the vacant 
lands of the missions, or even to sell them, as 
to which latter I express no opinion, it is 
nevertheless clear that he had no authority 
■either to grant or sell the vineyards, orchards, 
cemeteries, mission buildings, etc., which, on 
the petition of the bishop, had been recognized 
by the president as belonging to the fathers — 
which had been restored to them by Michel- 
tore na, and the sale of which under the as- 
sembly decree of May 2Sth, 1845, the supreme 
government had promptly interposed to pre- 
vent. If these views be correct, the claim 
must be rejected for want of authority in the 
governor to make the grant 
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I.ARNED et al. v. ADAMS et al. 

[1 Hayw. &H. 384.] i 

Circuit Court, District of Columbia. April 12, 

1849. 

Wills— Specific Legaoy— Stock Bequest— To 

Whom Dividends Doe. 

1. A gift of the sum of "?20,000 out of the 6 
per cent, stock of the corporation of Washington 
in my name, if so much should remain out of 
my personal estate, after satisfying all previous 
bequests," is a specific legacy. 

2. The dividends from the pay-day preceding 
the testator's death pass to the legatee. 

Matthew Wright, by his will, dated May 
15, 1847, after devising parts of his real es- 
tate, gave to his three nephews "^500 of the 
scrip or stock in the Chesapeake and Ohio 
Canal Company standing in my name; also 
the stock standing in my name in the Farm- 
ers' and Mechanics' Bank of Georgetown, 
said stock being for $2,500; also §1,000 of 
the stock of the Franklin Insurance Fire 
Company of Washington standing in my 
name." He then gave the sum of "§2,000 to 
A., and $1,500 to B., and $300 to C." All 
these pecuniary legacies to be paid within 
three months after his death. Then follows 
this bequest: "I give and bequeath, after 
the payment of the foregoing bequests and 
legacies, unto the mayor, etc., of Washing- 
ton, in their corporate character and as a 
body politic, the sum of $20,000 ont of the 
6 per cent stock of that corporation stand- 
ing in my name, if so much should remain, 
out of my personal estate after satisfying 
all previous bequests, in trust to the said 
corporate body, and by whatever name it 
shall at any time be loiown, to apply the 
interest thereof to and in aid of supporting 
the several now incorporated orphans* 
asylums in Washington, and in trust that 
upon the expiration of the time for redemp- 
tion of said stock, or any part thereof, the 
said mayor, etc., for the time being shall, 
by a public act of legislation or by a mu- 
nicipal act, reinvest or direct the reinvest- 
ment of said sum of $20,000, or such part 
of it as has been or may be redeemed, in 
good and sufficient security, yielding an in- 
terest at the rate of 6 per cent, per annum 
if practicable, so that such interest on said 
sum of $20,000 may be distributed and con- 
tinue to be in equal shares to said orphans' 
asylums that are now incorporated, to the 
end of their corporate existence; and upon 
the determination of such corporate ex- 
istence in or to said asylums, then to the 
said mayor, etc., for the time being for the 
general purposes of said corporate bodies 
of said city, and to increase its general for- 
ever." He then devises all the residue of 
his estate to his three nephews in fee, and 
provides that if his Irish devisees could not 
take, his executors should sell and carry 
the proceeds to the general fund of his as- 

1 [Reported by John A, Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 
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sets in tlieir bands, and that a sum equal 
to the amount of sueli proceeds of sale shall 
be taken from his personal property, stocks 
and assets, and paid by his executors to said 
devisees. He then declares his ^tate to be 
a trust property for the payment of sucK 
devisees, and gave all his said property of 
every kind unto [James] Adams and [Mat- 
thew] Trimble in trust (until the real estate 
shall be conveyed to the several devisees 
and the pecuniary bequests and stocks are 
paid or transferred to the legatees), to stand 
seized for said devisees and legatees, and 
convey and pay and transfer said legacies 
and real estate to them. Adams and Trim- 
ble were appointed executoi-s. The testator 
died May 23, 1847; the dividends were paya- 
ble April 1 and July 1. 

Orphans' Court, July 18, 1848. In this 
case it appears that the said Wright died 
in May, 1847, giving and bequeathing, after 
the payment of certain legacies mentioned, 
"unto the mayor, board of aldermen and 
board of common council of the city of 
Washington, in their corporate character 
and as a body politic, the sum of twenty 
thousand dollars (?20,000), out of the six (6) 
per cent, stock of that corporation, standing 
in my name, &c., in trust to the said corpo- 
rate body, &c., to apply the interest there- 
to, and in aid of supporting the several now 
incorporated orphan asylums in the city of 
Washington in the District of Columbia, &c., 
&c.;" and it is urged by the said [James] 
Larned and [Thomas] Carbery, in behalf of 
said asylums that the said institutions are 
entitled not only to the interest accruing on 
the said stock from and after the death of 
the said testator, but also to the interest 
thereon for the portion of the quarter which 
had expired at his decease. Pecuniary lega- 
cies in general, where no time is designated 
in the will for payment, are not necessarily 
payable till the expiration of a year after 
the testator's death, that being the time al- 
lowed the executor for getting in the ef- 
fects; and, therefore, in such case, interest 
does not begin to be payable till the year 
expired, and it has even been held in a case 
where the will directed that a legacy should 
be paid "as soon as possible," that interest 
upon it was only due from the end of the 
year from the testator's death. This gen- 
eral rule of giving interest to the legatee 
from the expiration of the year is not to 
be extended or contracted upon slight in- 
ferences of intention. If, however, the in- 
terest is to come out of an estate devised 
for that purpose; or should the phraseology 
of the will be such as to contribute a 
"specific" legacy, then, in each of these 
cases, interest will be due from the testa- 
tor's death. 

The legacy under consideration does not 
come out of an estate devised for that pur- 
pose. It remains to be seen whether or not 
it is "specific," and the courts appearing 
to have been generally averse to construe 



legacies "specific" except on clear intention, 
it will be necessary to look into the deci- 
sions as to what has been held to constitute 
a "specific" legacy, and then weigh well the 
language of the will. A "specific" legacy 
has been defined to be "the bequest of a 
particular thing or money specified and dis- 
tinguished from all others of the same kind, 
as a piece of plate, stock in the public funds, 
a security for money which would immedi- 
ately vest with the assent of the testator." 
It is "an immediate gift of the fund with 
all its produce, and is therefore an excep- 
tion to the general rule, that a legacy does 
not carry interest till the end of a year 
after the testator's death." It seems to bfr 
settled that mere possession by the testator, 
at the date of the will, of stock or annuities 
of equal or larger amount than the bequest 
will not, without words of reference or an 
intention appearing on the will, that the 
testator meant the identical stock of which 
he was possessed, make such bequest "spe- 
cific," and it has been held that where lega- 
cies are given "out" of stock which the tes- 
tator was possessed of at the date of the 
will, "they are not prima facie 'specific,' 
though, in the nature of 'specific' legacies, 
and their character will be determined by a 
regard to the intention of the testator." 
The intention of the testator on the subject 
has always, in the construction of wills, 
principally to be recognized. Thus the word 
"my" preceding the word "stock" has been 
on several occasions adjudged sufficient to 
render the legacy "specific," for a bequest 

of "ten shares in the Bank of ," the 

testator owning at the time that amount, 
is a general, and not a "specific" legacy; 
insert the word "my" before the word "ten," 
so as 'to make the testator bequeath "my 

ten shares in the Bank of " and the 

bequest becomes "specific." Again, it has 
been also held, that if a testator bequeath 
a sum of stock "standing in my name," this 
is a "specific" bequest. The testator in this 
ease gives twenty thousand dollars ($20,- 
000) "out" of the six (6) per cent, stock of 
the corporation, &c. Thus far, as we have 
seen, the bequest, although not prima facie 
"specific," is in the nature of a specific leg- 
acy, it being given "out" of stock. In con- 
tinuation, the testator has not used the word 
"my," it is true, before the word "stock," 
but we find the bequest to be of stock 
"standing in my name," the expression nec- 
essary (in the absence of the word "my") 
under the decision last herein alluded to, 
to constitute a "specific" legacy. I am clear- 
ly of opinion, therefore, that the language 
used evidences an intention to bequeath the 
identical stock of which the testator was 
possessed at the time of making the will; 
and therefore the bequest is "specific." 

The postponement of payment of this leg- 
acy until after payment of other legacies and 
bequests mentioned prior thereto in the will, 
should not, I think, operate against the 
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enuring to tlie benefit of the specific legatee, 
if tlie interest accruing between the death 
of the testator and the time specified for the 
payment of the legacy, for the following 
reason: When legacies are given out of 
personal estate consisting of outstanding 
securities, although these legacies cannot 
be actually paid until the money due upon 
such securities is actually gotten in, yet, 
by a rule that has been adopted for the sake 
of general convenience, the personal estate 
is held to be reduced into possession within 
a year after the death of the testator; in- 
terest is payable upon such legacies from 
that time unless some other period is fixed 
by the will. Payment of the legacy may 
be actually impracticable within the year, 
yet, in legal contemplation, the right to pay- 
ment exists and carries with it the right to 
interest until actual payment. Such, I ap- 
prehend, would be the legitimate conclusion 
in this case. The bequest being "specific," 
the right to it vests upon the death of the 
testator, the right to the principal carries 
with it the right to the interest, therefore 
the right to the interest vests at that time, 
the payment, however, of both principal and 
interest to be deferred under the will un 
til the legacies named shall have been sat- 
isfied. In reference to the claim alleged in 
behalf of the said asylums to the interest 
accruing on the said stock, for the portion 
of the quarter prior to the testator's death, 
the court can only remark, that the right 
to the interest cannot be older or extend far- 
ther back than the right to the principal; 
and that, as a "bequest" or "legacy" can 
have no legal existence prior to the death 
of the testator, the right to interest cannot 
extend beyond that period. It is, therefore, 
adjudged that the said asylums are entitled 
to and shall receive said stock from and 
after the death of the testator. Nath'l Pope 
Causin, Judge of O. O. 

The legatees appealed. 

The executors contend that upon appeal 
from the orphans' court, the appellate court 
shall not only affirm the order of the court 
below, but shall "direct in what manner it 
shall be changed or amended." Act Md. 177S, 
c. 101, subc. 14, § 18. If the orphans* court 
went too far, it must be restricted. If there 
is error in any point, though the judgment is 
right upon the particular point decided, the 
court examines the entire record and reverses 
the judgment. Speake v. Sheppard, 6 Har. & 
J. 81; 1 Am, Com. Law, 388. 

Joseph H. Bradley, for appellants. 

The orphans' court has decided that the 
legacy of $20,000 to the corporation is a 
specific legacy, and that it carried interest 
from the death of the testator; but that divi- 
dends which accrued between his death and 
the next pay day belonged to his executors. 
Generally legacies bear intei-est only from the 
end of the year, and the rule is not to be 
extended; but a specific legacy is an excep- 



tion, and carries all the interest or increase. 
A bequest of "my ten shares of stock" is 
specific, and the words "out of stock stand- 
ing in my name" are equivalent * * * 
where it is $1,000 out of my stock." A gift 
of sheep will pass the lambs; so of a bond, 
the interest due and to be become due. 2 
Williams, Ex'rs, p. 876, § 6; Coleman v. Cole- 
man, 2 Ves. Jr. 639; Raven v. Waite, 1 
Swanst. 557; Ladd v. Ladd (1824) [Case No. 
7,972]; 4 Ves. 471 note. 

M. M. aiorfit, for appellees. 

The executors transferred the stock three 
months after the death of the testator, and 
claimed the dividend to July 1. "The legacy 
was a pecuniary one, as it was to come out of 
the testator's general personal estate; It was 
essential to a specific legacy that it should be 
capable of delivery as a body, and therefore no 
interest was payable until the end of the year, 
or only from July 1, or certainly not beyond 
the testator's death. 2 Williams, Ex'rs, 880; 
Coleman v. Coleman, 2 Ves. Jr. 640; Simmons 
V. Vallance, 4 Brown, Ch. 347; Innes v. John- 
son, 4 Ves. 573; Kirby v. Potter, Id. 747; 
Walton V. Walton, 7 Johns. Ch. 272; 6 Wheel- 
er, A. C. li. 419; Chaworth v. Beech, 4 Ves. 
555; Smith v. Lampton, 8 Dana, 69; Cog- 
dell V. Cogdell, 3 Dessaus. Eq. 373; Deane 
V. Test, 9 Ves. 147; Dawes v. Swan, 4 Mass. 
208, 2J5; Sullivan v. Winthrop [Case No. 13,- 
600]; Smell v. Dee, 2 Salk. 415; Bitzer v. 
Hahn, 14 Serg. & B. 232; Act Md. 1795, c. 
101, subce. 5, 7, 10. Administrator must re- 
tain till expiration of twelve months. 

2 [The law inclines against specific legacies 
(2 Ves. Jr. G39, G40, and note 2), referring 
to stock to pay legacy is only demonstrative 
of the fund. The wording must be very 
special to make a legacy special instead of 
general. Simmons v. Vallance, 4 Brown, Ch. 
347; Innes v. Johnson, 4 Ves. 573. Legacies 
may be specific in one sense and general iu 
another. Specific as out of a ceitain fund. 
Walton V. Walton, 7 .Johns. Ch. 262; Wheeler, 
Am. Com. Law, 420. General or pecuniary 
as consisting only of a definite sum and not 
amounting to the fund itself. Chaworth v. 
Beech, 4 Ves. 555, note. Leaning against 
specific legacies in the case of Innes y. John- 
son, 4 Ves. 572. There was the particular 
bond given. Legacy of $1,000 out of my re- 
duced annuities pecuniary. Kirby v. Potter, 
4 Ves. 747, see note. The courts are adverse 
to construing legacies to be specific. 2 Wil- 
liams, Ex'rs, 840; Smith v. -Lampton, 8 Dana, 
69; Cogdell v. Cogdell, 3 Dessaus. Eq. 373; 
Wilson V. Brownsmith, 9 Ves. 180, reversing 
Ashton v. Ashton [3 P. Wms. 383], as to 
stock being a specific legacy. Rule clear that 
interest commences only from the expiration 
of a year from the testator's death, imless 
there is a day named for it. The exception 
is in eases of children and minors. 6 Whaley, 
Am. Law, 422. 

2 Notes appearing in case. 
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The rule is laid down by the circuit court 
of the United States in Sullivan v. Winthrop 
[Case No. 13,600], that "interest commences 
in a pecuniary legacy at the expiration of a 
year from the death of the testator, what- 
ever may he the position of the estate, unless 
some other period is specified. Rule laid down 
for interest. Smell v. Dee, 2 Salk. 415; Bit- 
zer T. Hahn, 14 Serg. & R. 232. The state 
of Mai-yland allows legacy to he paid in part 
only on condition. See Act Md. Nov. 1798, 
e. 101, subc. 10, § 7. Payment of even a 
specific legacy requires a petition. See sec- 
tion 8. Legatee may, after twelve months, 
sue for his legacy upon giving bond. See 
Act. Md. April, 1718, c. 5, § 2. In general, 
pecuniary legacies bear interest only from the 
end of the year from the death of the testator. 
ITammond v. Hammond, 2 Bland, 306, An 
annuity, like a pecuniary interest, carries in- 
terest only from the end of a year after the 
testator's death. Jones t. Stockett, Id. 409. 

CRANCH, Chief Judge. The question is 
whether this is a specific legacy of the stock, 
or a pecuniary legacy to be paid in current 
money out of the assets of the testator's es- 
tate? "VVe think it is a specific legacy of the 
stock to the nominal amount of ?20,000. The 
gift to the nephews is of $500 of the scrip 
in the canal company standing in his name; 
also the stock standing in his name in the 
Farmers' and Mechanics' Bank; also $1,000 
of the stock of the insurance company. These 
three stock legacies are clearly specific lega- 

' cies. The sum mentioned only indicates the 
amount of the stock intended to be given. 
The gift to the corporation of "the sum of 
920,000 out of the six per cent, stock stand- 
ing In my name." This bequest differs from 
the former stock legacies by using the words 
"sum of" before the words "$20,000." This 
difCerence Is unimportant. The words "sum 
of" $20,000 means the same as the words 
"$20,000." The sum is used as a limitation 
of the amount of the stock, which should pass 
by the bequest, if so much should remain. 
We are not satisfied with the reasons of the 
master of the rolls in Kirby v. Potter, 4 
Ves. 750. This legacy differs also from the 
other stock legacies in using the words "out 
of," viz: "The sum of $20,000 out of the six 
per cent, stock standing in my name if so 
much should remain out of my personal es- 
tate after satisfying aU previous bequests." 
The words "so much" refer to the last noun, 
i. e., stock. In Kirby v. Potter, the master of 

the rolls says: "But when the phrase is '£1,000 
out of my reduced bank annuities' the sense 
is that the executor should raise £1,000 by 
selling so much of that stock," axid he re- 
lied much upon the fact that the legacy was 
to be paid in one month from the testator's 
death; whereas the pecuniaiy legacies were 
not payable until six months afterwards; 
from which it seems to me the rational con- 
clusion would be directly the conti-ary. He 
admits it was a question of doubt. In the 



present case all the pecuniary legacies are 
made payable in three months after the tes- 
tator's death; but no time is assigned for the 
payment of the stock legacies. If this was 
intended to be a pecuniary legacy the tes- 
tator would probably have made it payable 
in three months, as in the case of the others. 
When he limited the legacy to the amount of 
6 per cent, stock which might remain, not 
exceeding $20,000, it can not be supposed he 
intended to make up the deficiency (if any) 
in money. Again, the ti-tistees are required 
to hold it until the stock should be redeemed, 
and then to re-invest the same in other six 
per cent, securities, and to apply the interest 
to the support of the asylums. It is impos- 
sible to execute the trust without considering 
it a specific legacy. The money to be re-in- 
vested is the proceeds of the redemption of 
the stock which they will have held from the 
testator's death to the redemption. In the 
legacies left to the incorpoi-ated oiphans' 
asylums in the city of Washington by the late 
Matthew Wright, I have been requested to 
decide whether or not these asylums are en- 
titled to all the dividends upon the stock 
which became due and payable after the 
death of Mr. Wright. If there were funds 
otherwise sufficient to pay the debts of the 
estate, I am clearly of opinion that the asy- 
lums are entitled to all the dividends which 
became due and payable after Mr. Wright's 
death, and so decide. 

Therefore the judgment of the orphans' 
court declaring the legacy to be specific is 
affirmed, and so much of the judgment as re- 
lates to the payment of the dividend from the 
last pay day reversed and ordered that the 
executors pay to the legatees the whole divi- 
dend accruing on said stock since the divi- 
dend day next before the death of the testator. 
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Case No. 8,093. 

Es parte LAROWE. 
[3 App. Com'r Pat. 273.] 
Circuit Court, District of Columbia- 1860. 
Patents — Self-Actiso Caruiage Brakes — Ef- 
VEGT OF Decision by Former Commis- 
sioner OF Patents. 
[1. Larowe's invention of an improvement iu 
self-acting carriage brakes is an improvement on 
Mnnroe's brake, and is not anticipated by Chap- 
man's brake.] 

[2. The commissioner of patents must abide by 
tlie decision of his predecessor, granting a pat- 
ent, so long as it is unreversed by a competent 
court.] 

[Cited in Ex parte Smith, Case No. 12,906.] 
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[Appeal by Alburtus Larowe from the de- 
cision of the eommissioner of patents refus- 
ing a patent for an improvement in self- 
acting carriage braliesj 

DUNLOP, Chief Judge. The claim of La- 
rowe is in these words: "The combination 
and relative arrangement of the rubber z 
and swinging brake arm c with the ends 
of the brake bar v, whereby the strain upon 
the rubber z is borne principally ny the 
rigid end of the brake bar, directly in front 
of the periphery of the wheel, and not by 
the hinge of the rubber, substantially as 
shown and described." The office, in re]eet- 
ing the application, has made two referen- 
ces, as anticipating Larowe's claim. The 
commissioner says: "The only difference ob- 
servable between Larowe's brake and Chap- 
man's, one of the references in the case, is 
that the shoes in the former are hinged to 
the brake bar, in a direction transverse to 
the wheels, while in the latter they are 
hinged, so as to rise and fall in the same 
plane in which the wheels revolve." Now 
this difference is an important one, and pat- 
entable, and was so held by the office in 
the after-grant to Mxmroe for so hinging the 
shoes to this brake as, in rising, to give them 
this transverse direction. If it is important 
to back a carriage using brakes, this will be 
manifest In Chapman's brake, where the 
shoes or rubbers in backing rise in the 
plane in which the wheels revolve, the lower 
ends of the rubbers, in rising, impinge upon 
and obstruct the wheels in backing, so as to 
force them to slide on the ground, and this 
impinging and obstruction increase as you 
increase the length of the rubbers below the 
axle line of the wheels. In Larowe's and 
Munroe's brakes, where the rubbers rise 
transversely, the lower ends of the rubbers 
swing out from the peripheries of the wheels, 
and thus clear them. It is also impractica- 
ble in Chapman's brake, for the reason 
above given, to construct the shoe of suf- 
ficient lengOi to fit the periphery of the 
wheels, equally both above and below the 
axial line of the wheels. A rubber so fitting 
the periphery of the wheel equally above 
and below Its axle Ime must be plainly more 
efficient in arresting or obstructing the 
wheel descending a hill than a rubber fit- 
ting its periphery chiefly above the axial 
line of the wheel. 

The commissioner further says "that a rub- 
ber could be used by Chapman, of the same 
capacity as by Larowe's plan." This I think 
cannot be so. for the reason above given. 
"Also that Chapman's brake was no more 
expensive, no more liable to get out of or- 
der, and no less effective than Larowe's 
brake." This is easily determined by In- 
spection. Larowe's spring arm, to which his 
rubber is attached, is fastened to the brake 
bar by a single screw, and is simple, plain, 
effective, and cheap. Chapman's Is cum- 
brous, heavy and unsightly, with a mass of 
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iron, and many bolts, screws and hinges. 
It cannot therefore be justly said that the 
use of spring arms by Larowe as proposed 
was "more fanciful than real." 

Lastly, it is said by the office: "That the 
showing that the improvement on the Muu- 
roe brake which had been patented was 
real and substantial, was not a tenable 
groimd on which to base a claim for a pat- 
ent to Larowe." This position of the office 
can only be maintained on the assumption 
that the office was wrong in granting the 
patent to Munroe. I have endeavored to 
show that the office was not wrong; that 
there was a real, patentable difference be- 
tween the two brakes. Besides, it is not 
orderly, or perhaps legal, for the office thus 
collaterally to revise its own decision. The 
commissioner, it seems to me, must abide by 
the decision of his predecessor as to tlie 
grant to Munroe, while that grant is unre- 
versed by any competent court; and assum- 
ing this as a postulate, any substantial im- 
provement on Munroe's invention is now pat- 
entable. 

Is there any improvement on Munroe's 
brake, by the applicant Larowe? This is not 
denied by the office, and I think is easily 
maintained. The Munroe brake does not 
show the spring arm used by Larowe; it 
does not show the rigid ends of the undivid- 
ed brake bar, extended out in front of the 
peripheries of the wheels, for sustaining the 
shoes. It does not show the rubber or shoe, 
so combined with the brake bar, that the 
hinge by which it is attached to the brake 
bar, is relieved of all or nearly all straim 
when the brake is in action. The Munroe- 
brake does show such a combination of parts 
that the hinge uniting the divided portions 
of the brake bar has to bear all of the strain, 
due both to pressing the rubber or shoe 
against the wheel and also in sustaining It 
in line with the brake bar, when it requires 
a cumbrous hinge and four bolts to form 
the connection between the divided brake 
bar and the rubber, whereas in Larowe's 
the shoe and unbroken or undivided brake 
are united at the end of the spring arm to- 
the brake by a single bolt, and present a 
firm and solid resistance when applied to- 
the wheels of a vehicle going down hill. 
The Larowe brake avoids the evil of mud 
and dirt collecting in the opening In Mun- 
roe's divided brake bar when the shoe rises 
in backing; such mud and du-t in the open- 
ing obstructing the return of the shoe to its 
proper position when the backing of the 
carriage ceases. 

Although the elements constituting the 
combination in Larowe's claim may not be 
new in principle, the combination and ar- 
rangement of parts have not been anticipat- 
ed in the references given, and produce use- 
ful and valuable results, not before attain- 
ed, as is testified by the affidavits of the 
practical men filed In this case; and to this 
extent, Larowe is an original and first in- 



LARRIVIERE (Case No. 8,096) 

Tentor. I refer, on this subject, to Prouty 
V. Ruggles, 16 Pet [41 U. S.] 336; Gods. & 
B. Pat. 63; Many v. Sizer [Case No. 9,056], 
in the district court, Mass., Jan. 1849; re- 
ferred to in Commissioner Holt's decision in 
Phelan's Case [unreported], to which I might 
refer others if necessary; and the decisions 
of the office since the rejection of Larowe's 
claim. My attention has heen called special- 
ly to the decision in No. 2,215, which pushes 
the doctrine further than is required to 
maintain Larowe's claim. Larowe's merit 
has its foundation in the useful results pro- 
duced, not before attained. I think all the 
reasons of appeal are sustained, and I re- 
verse the judgment of the commissioner, and 
adjudge that a patent be issued to Alburtus 
Larowe in the improvement in self-acting 
carriage brakes claimed hy him. 



Case :No. 8,094. 

LAURA V. The HEXNRY BUCK. 

March, 1S47. 

. JCited in The David Faust, Case No. 3,595. 
Nowhere reported; opinion not now accessible.] 



Case I^o. 8,095. 

LARRABEE et al. v. The PIEDMONT. 

[Betts, Scr. Bk. 596.] 

Circuit Court. S. D. New York. 1859. 

Collision — Identity — Damages. 

[1. The identity of the vessel colliding with li- 
bfellant's vessel at anchor is sufficiently establish- 
ed by the testimony of the master of the vessel 
libelled that he passed the place in question at 
about the time of the collision, and came in col- 
lision with an unknown vessel.] 

[2. The recovery of damages may include fur- 
ther repairs, where the first repairs were found in- 
sufficient after a voyage.] 

[3. Damages may be given at the rate of the 
market value, thouijh the vessel was under char- 
ter at the time of the collision.] 

[Appeal from the district court of the 
United States for the Southern district of 
New York.] 

This was an action brought by [Stephen 
Larrabee and others], the owners of the brig 
Philip Larrabee, to recover for a collision 
between the vessels in night of Septem- 
ber, 1855, while the brig was at anchor off 
Holmes' Hole. The only anestion as to the 
collision was whether it was the Piedmont 
which ran into the brig. The master of the 
Piedmont was called as a witness, and testi- 
fied that the steamer passed Holmes' Hole 
about the time of the collision, and did come 
in collision with a vessel which he did not 
know. The court below gave a decree for 
the libellauts. On the reference which was 
had to ascertain the damages, it appeared 
that after the collision the brig went into 
Edgarton, and was repaired, and then went to 
Boston, where it was found that the repairs 
were insufficient, and further repairs were 
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there put on. The respondents claimed that 
the libellants could only recover for the first 
repairs, but the commissioner reported for 
the amount of the repairs at Boston. The 
respondents also claimed that, as the brig 
was under charter at the time of the col- 
lision, the rate of demurrage for the deten- 
tion while being repaired was to be decided 
by that charter, and not by market value, 
and that, if proof of market value were to be 
given, it must be made to appear that there 
was a market for such vessels at the time 
and place, of which no evidence was given. 
The commissioner, however, gave damages 
at the rate of market value. A decree was 
thereupon rendered for the libellant for $4,- 
452 59, from which the respondents appeal- 
ed to this court 

Mr. Hawkins, for libellants, 

Beebe, Dean & Donohue, for appellants. 

NELSON, Circuit Justice. I have looked 
into this case, and am satisfied the injury to 
the brig was committed by the Piedmont. 
The Identity is the only question raised on 
the merits. The amount of damages seems 
to have been carefully considered, and is, 
I think, sustained by the proof. Decree af- 
firmed. 
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Case No. 8,096. 

LARRIVIERE v. MADEGAN. 

[1 Dill. 455.] 1 

Circuit Court, D. Minnesota. 1870. 

PaBLic Lands— Ejectment— Equitable Title. 

1. The location of land with scrip, under and in 
compliance with the act of congress of Julv 17, 
1854 [10 Stat. 304], passed the fee out of the 
United States, and was equivalent to a patent- 

2. In ejectment, the defendant cannot, in the 
courts of the United States, set up an equitable 
title. 

[See Baird v. Wolfe, Case No. 760.] 

At law. 

W. W. Phelps, for plaintifiC. 
S. L. Campbell, for defendant. 

NELSON, District Judge. This is an ac- 
tion of ejectment. The property involved is 
the north-east quarter of south-east quarter 
of section nine (9), township one hundred 
and ten (110), west of range ten (10), contain- 
ing forty acres of land according to the gov- 
ernment survey, situated in what is known 
as the "Half-Breed Tract," in the state of 
Minnesota. The title is claimed by the plain- 
tiff by virtue of a scrip location, under the 
act of congress of July 17, 1854, and by the 
defendant, by virtue of a pre-emption entry 
conferred under the act of congress of May 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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19, 1858 [11 Stat. 292], which is amendatory 
•of the preceding act. 

A special verdict was taken. It appears 
from this verdict that the plaintiff was a 
half-breed Sioux, and a beneficiary under 
the treaty of Prairie du Ghien made in July, 
1830. The ninth article of this treaty reads 
-as follows: "The Sioux bands in council 
having earnestly solicited that they might 
have permission to bestow upon the half- 
breeds of their nation the tract of land with- 
in the following limits, to-wit: Beginning 
^t a place called the Yarn, below and near 
the village of the Red Wing Chief, and run- 
ning back fifteen miles; thence in a parallel 
line with Lake Pepin and the Mississippi, 
about thirty-two miles, to a point opposite 
Beef or 0-Betif river; thence fifteen miles 
to the grand encampment opposite the river 
aforesaid: The United States agree to sufiEer 
said half-breeds to occupy said tract of coun- 
try, they holding by the same title, and in 
the same manner that other Indian titles 
are held." 7 Stat. 330. In July 17 [10 Stat. 
504], 1854, congress passed an act authoriz- 
ing the president to exchange with half- 
"breeds, beneficiaries of the foregoing treaty, 
for the tract of land described above, giving 
•each of said half-breeds, certificates or scrip 
for the same amount of land each would be 
■entitled to in case of a division of the reser- 
vation, pro rata, among the claimants, upon 
■a, full and complete relinquishment to the 
United States of all their right, title, and 
interest to the said tract of land. "Which 
said certificates or scrip" (in the language of 
the act) "may be located upon any of the 
lands within said reservation not now occu- 
pied by actual and bona fide settlers of the 
half-breed or mixed bloods, or such other 
persons as have gone into said territory by 
authority of law, or upon any other unoccu- 
pied lands subject to pre-emption or private 
•sale, or upon any other unsurveyed lands, 
not reserved by government, upon which 
they have respectively made improvements: 
provided," etc.^ 

In accordance with the provisions of this 
act of congress, the plaintiff, on the 27th of 
March, 1857, executed a relinquishment of 
his right, title, and interest in and to the 
said reservation, and received his certificate 
or scrip, and on the 11th day of August, 
1857, at the Faribault land ofllce, located 
scrip No. 87, B, for forty acres, upon the 
property in dispute, fully complying with 
the instructions of the general land oflace. 

On the 19th day of May, 1858, congress 
passed an act amendatory of the act of July 
17, 1854, as follows: "The act of July 17, 
1854, is hereby amended, so that the body 
of land known as the 'Half-Breed Tract,' ly- 
ing on the west side of Lake Pepin and the 
aiississippi river, in the territory of Minne- 
sota, and which is authorized to be surveyed 
by the said act of 1854, shall be subject to 
the operation of the laws regulating the sale 
and disposition of the public lands; and 
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settlements heretofore made thereon are de- 
clared valid, so far as they do not conflict 
with settlements made by half-breeds; and 
that the settlers shall have the benefit of the 
pre-emption laws of the United States, any 
location of half-breed scrip thereon after the 
date of the settlement, notwithstanding, pro- 
vided," etc. 11 Stat. 292. 

The defendants settled upon the land lo- 
cated by the plaintiflE on the Sth day of Oc- 
tober, 1855, and under the act of May 19, 
1858, effected a pre-emption entry on the 2d 
day of June, 1859, of the south-east quarter 
of section nine (9), township one hundred 
and ten (110), range ten (10), west, which 
embraced the forty acre tract aforesaid, and 
now claims a superior title to the plaintiff. 

The principles involved in this case are 
not new. They have frequently engaged the 
attention of courts, and have been fully de- 
cided. The location of the land with the 
scrip, under the act of congress of July 17, 
1854, passed the fee out of the United States, 
and vested it in the plaintiff as grantee. 
The scrip and application became the "in- 
struments of title," and conferred upon him 
the legal title as effectually as could have 
been done by the issuing of a patent. 

The defendant sets up an equitable title 
only, to-wit: a certificate of a pre-emption 
entry. In actions at law, the legal title must 
prevail, and the equities of the parties can- 
not be inquired into. The location with 
the scrip, being, in my opinion, equivalent 
to a patent, gives a better title than the pre- 
emption entry. See [Wilcox y. Jackson] 13 
Pet. [38 U. S.] 516; [Irvine v. Marshall] 20 
How. [61 U. S.] 566; [U. S. v, Hughes] 11 
How. [52 U. S.] 568; [Darrington v. Bank of 
Alabama] 13 How. [54 U, S.] 24; 2 Johns. 
84, 222. These authorities settle this case, 
as no equitable title can be set up in eject- 
ment in opposition to the legal estate. 

Judgment upon the special verdict is there- 
fore given for the plaintiff. Judgment ac- 
cordingly. 
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Case nSTo. 8,097. 

LASH V. HARDICK et al, 

[5 Dill. 505; i 24 Int. Rev. Rec. 53; 5 Reporter, 
552; 2 N, W. Rep. (O, S.) 150.] 

Circuit Court, D. Minnesota. Jan. 29, 1878. 

Recording Act of Minnesota — Jddgmest Cred- 
ITOR — Unrecorded Deed — Possession — Notice. 

1, By the statute of Minnesota (Rev. St. p. 339, 
§ 21), judgment creditors, as respects unrecorded 
deeds, are put upon the same footing: as bona fide 
purchasers for value. 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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2. The possession under the unrecorded deed, in 
this case, was not of such a character as to charge 
the judgment creditor with notice of the ri^ts of 
the grantee. 

On June 6th, 1870, the sherifE of Dakota 
county, Minnesota, under a power of sale in 
a mortgage executed by William S. Hardick 
and Anna J. Plardiek, his wife, sold the prop- 
eity in controversy— the west half of the 
southeast quarter of section thirty (30), town- 
ship one hundred and fifteen (115), range 
nineteen (19)— eighty acres of land— and de- 
livered a certificate of sale to the purchaser, 
Palona Atheiton, which was duly recorded. 
June 14th. On June 2d, 1871, Hardick and 
wife, being anxious to redeem from the sale, 
applied to the defendant, Orlando B. Turrell, 
the agent of Lash, the complainant, for a 
loan of money which would enable them 
to redeem^ and agreed to execute to [Israel 
G.] Lash a mortgage upon this and other 
property as security, which was granted, and, 
in pursuance of the arrangement, Turrell pur- 
chased and took an assignment of the sher- 
iff's certificate of sale, and a deed of the 
property, from Palona Atherton, June 2d, 
1871, both of which were duly recorded Au- 
gust 1st, 1871. After the fee had matured 
in Turrell of record, he conveyed the prop- 
ertj' to Mrs. Hardick, and Hardick and wife 
executed, on the last day of July, 1871, an- 
tedated June 2d, 1871, a note and mort- 
gage for $2,500 to Lash, which was recorded 
August 1st, 1871. The deed from Turrell 
to Mrs. Hardick was never recorded, and is 
not produced on the hearing, having been 
lost. On June 2d, 1873, Turrell, as agent 
of Lash, renewed the loan to defendants, 
Hardick and wife, and took a new note and 
mortgage, duly recorded June 17th, 1873. 
Anna J. Hardick resided on a forty-acre tract 
adjoining the premises until October, 1876, 
and during this year leased the property to 
one Johnson, whose farm, upon which he 
resided, was two miles distant Johnson 
never lived upon the premises, nor recorded 
his lease, but had plowed a portion of the 
eighty acres lying south of a road cutting 
the land diagonally in nearly two equal 
parts, and cultivated it that year. A person 
by the name of Sawyer resided on the land 
in controversy, but is admitted by all parties 
to be a trespasser. 

On December 23d, 1876, the defendant bank 
[The Farmers' and Traders' Bank] obtained a 
judgment in a suit theretofore commenced 
against O. B. Turrell and William R. Mar- 
shall, for the sum of $2,047.31, which was 
duly docketed on that day in the clerk's 
ofiice of the district court of the county In 
which the land is situated, and on Febru- 
ary 27th, 1877, execution was duly issued 
against the property of Tm-rell and Marshall, 
and within the proper time the writ was levi- 
ed on the land described aforesaid as the 
property of O. B. Turrell, and was duly sold 
by the sheiife of said county, and the bank 
having made a bid of $2,157.23, the land was 



struck off to it, and a certificate of sale, ac- 
cording to the statute of Minnesota, duly exe- 
cuted and delivered by the sheriff on the 
same day, and the writ was returned satis- 
fied, according to law. On April 25th, 1877, 
the certificate was properly recorded in the 
oflice of the register of deeds of said county. 
This suit Is brought by Lash to foreclose 
the mortgage executed by Hardick and wife, 
June 2d, 1873, and is resisted by the bank, 
which claims title to the land, and In Its 
answer denies any notice, actual or other- 
wise, of the unrecorded deed from Turrell to 
Anna J. Hardick, or of the mortgage from 
Hardick and wife to Lash, until after the 
entry and docketing of Its judgment against 
Turrell and Marshall. 

Allis & Allis, for complainant 
Claggett & Searles, for defendant bank. 

NELSON, District Judge. It would seem, 
from the above facts, that the bank has sus- 
tained its defence to the bill of complaint, 
unless there was sufficient notice to put it 
upon inquiry which would have furnished in- 
formation respecting the true condition of the 
property. The registry law is intended to 
give infoi-matlon to persons dealing with real 
estate relating to transfers and incumbrances, 
and for their protection from secret convey- 
ances. Patterson v. De La Ronde, 8 Wall. 
[75 U. S.j 300. The record did not show 
title out of Turrell when the judgment was 
docketed, and the bank can rely upon the 
knowledge obtained therefrom. 

If, however, it had actual notice, or its 
equivalent, of the existence of the deed from 
Turrill to Mrs. Hardick, nothing can be claim- 
ed by virtue of its judgment for equity 
would give no better title than Turrell pos- 
sessed. Actual notice before the docket en- 
try is not asserted. The record of this 
mortgage was not eonsti-uctive notice of title 
out of Turrell (Mills v. Smith, Id. 27), and 
the bank, having traced title to him out of 
whom the registry did not carry it, was not 
required to look further for protection. 

The statute (Rev. St Minn. p. 330, § 21) 
enacts that an unrecorded mortgage "shall 
be void as against any subsequent purchaser 
In good faith, and for a valuable considera- 
tion, of the same real estate, or any portion 
thereof, whose conveyance is first duly record- 
ed, or as against any attachment levied there- 
on, or any judgment lawfully obtained at 
the suit of any party against the person tn 
whose name the title to such land appears 
of record, prior to the recording of such con- 
veyance." 

This act protects judgment creditors, as 
bona fide purchasei-s for a valuable consid- 
eration, whose liens arise while the record 
title appears In the judgment debtor, al- 
though In fact he may have conveyed the 
property. Greenleaf v. Edes, 2 Minn. 272 
(Gil. 226). The bank Is, by the statute, pla- 
ced on an equality with bona tide puichas- 
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ers, and is governed by the same rule. 
Lamberton v. Bank (Minn.) 2 N, W. Rep. 
(O- S.) 56. 

The proceedings subsequent to the entry 
of judgment, and the title, when completed 
by a sale, relate back, and the time of pur- 
chase becomes as of the date of the docket 
entry. It cannot be doubted that a bona fide 
purchaser for a valuable consideration, -with- 
out notice, having a deed from Turrell exe- 
cuted subsequent to the unrecorded deed of 
Mrs. Hardick, would hold the property if 
his deed was put on record; and equally 
can the bank, unless the facts proved in re- 
gard to the possession of Mrs. Hardick, 
through Johnson, the lessee, make it fraudu- 
lent to insist upon its judgment to the prej- 
udice of Lash. There was no open, notori- 
ous, and exclusive possession at the time the 
judgment was docketed, December 28th, 1876, 
suflacient to warn any person, or suggest any 
inquiry into the condition of the title, and 
no greater consideration can be claimed, on 
account of neglect to make inquiry, than if 
it had been made and the facts ascertained. 
The possession of ]Mrs. Hardick of the prop- 
erty in controversy, after the unrecorded deed 
to her from Turrell, was in no manner dif- 
ferent or changed from what it had been 
before. She lived on the adjoining tract 
Now, she had moved out of the state, and 
a trespasser was the only person residing on 
the land. Johnson, the lessee, lived two miles 
distant, and his possession was not so exclus- 
ive and of such public notoiriety that it could 
be readily ascertained by those seeing the 
property. At the time of the entry of the 
judgment, and thereafter, the visible condi- 
tion of the property was not inconsistent 
with the record title in Turrell. 

It is admitted that after the docket entry of 
the judgment against Turrell, and before the 
execution was levied by the sheriff, the bank, 
through its cashier, had notice from Turrell, 
by letter, that he had made a conveyance of 
the property in 1871 to Mrs. Hardick, but this 
fact cannot afEect the right secured by the 
statute. No principle of estoppel can be ap- 
plied. The bank obtained its judgment in 
good faith, and the statute gives it a priori- 
1y. To deprive it of this legal advantage 
by notice of an unrecorded deed after the 
lien attached, would nullify the statute, and a 
judgment creditor would not fare as well as 
a bona fide purchaser without notice. 

Decree will be entered dismissing the biU 
as to the bank. Decree accordingly. 

[Authorities consulted: 23 Me. 246; [U. S. 
V. The Watchful] 6 Wall. [73 U. S.] 91; 2 
Minn. 264 (Gil. 226), 2 N. W. Hep. (O. S.) 
■ 56; [Mills V. Smith] 8 Wall. [75 U. S.] 27, 
300; 64 N. Y. 76; 2 Lead. Cas. Eq. pt. 1, 187; 
23 Pa. St 110; 5 Me. 148; 1 Gilman, 187; 
15 N. Y. 354; [Landes v. Brant] 10 How. 
[51 U. S.] 348; [Lea v. Polk Co. Copper Co.] 
21 How. [62 U, S.] 495; [Hughes v. TJ. 
S.] 4 Wall. [71 U. S.] 232; 3 Pick. 149; 
18 Cal."359; 25 Wis. 70; 20 N. Y. 402; 23 
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Me. 170; 8 Me. 94; 20 Wis. 520; 32 N. H. 
384; 12 Wright [48 Pa. St] 238; 22 Mo. 
455; 24 Miss. 106; 65 N. Y. 30; 27 IlL 210.] 2^ 



Case ITo. 8,098. 

In re LASKI. 

[13 Int. Rev. Ree. 142.] 

Circuit Court, W. D. Tennessee. 1871. 

Impbisosment fok Fine — Iksolvesot — Effect 
OP Pjsb as Judgment. 

[1. A state insolvent debtor's act will not op- 
erate to release one imprisoned under process of 
circuit court to enforce judgment of fine in a mis- 
demeanor case.] 

[2. The act of 1867 (14 Stat 543) is only ap- 
plicable to eases of "imprisonment for debt, exist 
ing by any laws of any state," and the act of 1853 
(12 Stat. 656) was designed not to make the sen- 
tence a judgment in debt for any other purpose 
than to authorize execution against defendant's 
property. Neither act authorizes the release of 
one imprisoned for failure to pay fine in a mis- 
demeanor case.] 



At law. 

Before EMSIONS, Circuit Judge, 
WITHEY, District Judge. 



and 



EMMONS, Circuit Judge. The relator is 
imprisoned under the process of this court, 
issued to enforce the judgment of the court, 
in a case of misdemeanor, wherein a fine of 
?10 and costs of prosecution was imposed, 
and an order that defendant be committed 
until paid. It is urged that the relator is 
entitled to be discharged under the insolvent 
laws of Tennessee, there being a satisfac- 
tory showing as to his pecuniary condition 
to bring bim within the state statute. There 
are but two acts of congress bearing on the 
asserted right, to which our attention has 
been called, or so far as we have been able 
to discover. The first is as follows: When- 
ever upon mesne process or execution issu- 
ing out of any of the courts of the United 
States, defendant therein is arrested or im- 
prisoned, he shall be entitled to discharge 
from said arrest or imprisonment in the 
same manner as if he was so arrested or 
imprisoned on like process of the state 
courts in the same district; and the same 
oath is to be taken, and the same length of 
notice thereof shall be required as is pro- 
vided by state laws, and all modifications, 
conditions, and restrictions upon imprison- 
ment for debt now existing, by any laws of 
any state, shall be applicable to process is- 
suing out of the courts of the United States 
therein, and the same course of proceedings 
shall be adopted as now are or may be in 
courts of such states, if such proceedings 
shall be had before some one of the commis- 
sioners appointed by the United States cir- 
cuit court to take bail and afiidavits. 2 
Brightly, p. 275 [14 Stat 543]. This statute 
no one would claim as applying to other 
than "imprisonment for debt, existing by 

2 [From 24 Int Rev. Rec. 53.] 
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any laws of any state." We do not under- 
stand the learned counsel for relator to 
claim otherwise. But it is said that the act 
of 1863 (2 Brightly, p. 164, par. 55) [12 Stat. 
656] declares that a judgment in a criminal 
case, when the sentence is a fine, with or 
without imprisonment, is a debt to be col- 
lected on execution in the common form, 
and brings the case within the statute of 
Tennessee in reference to the discharge of 
insolvent debtors. 

We have given to the construction thus 
claimed careful consideration, but have been 
unable to adopt the view which has been 
urged in that behalf. The two statutes of 
congress must be construed together. The 
first will not permit of any such construc- 
tion as claimed; and the other act was de- 
signed not to make the sentence of the court 
in a criminal case a judgment in debt for 
any purpose other than to authorize execu- 
tion for its collection against the property of 
the defendant. The language is: "Shall be 
deemed a judgment debt, and unless par- 
doned or remitted by the president, may be 
collected on execution in the common form." 
If this renders the sentence and judgment a 
mere debt, then the case should not be pros- 
ecuted by indictment, but by an action of 
debt for the penalty. The prosecution was 
for an offence, and the insolvent debtors act 
has never applied to crimes. We are un- 
willing to give a construction to these acts 
which would effect so marked a change, un- 
less that intention is clearly expressed, or 
so far indicated as to leave no reasonable 
doubt There is one, if not two, effective 
remedies open to the relator— one, by a prop- 
er representation to the executive for par- 
don; the other, to apply to the secretary of 
the treasury to have the penalty and costs 
remitted on a proper showing. We doubt 
not that one or the other course would 
readily afford relief to the party on show- 
ing his utter inability to pay the fine and 
costs. Such are, in brief, the views of the 
court. Petition refused. 



LASKY (WASHINGTON v.). See Case No. 
17,230. 
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LA SOCIETB ANONYME DES MINES v. 
BAXTER et al. 

[14 Blatchf. 261; i 14 O. G. 679; Cos, Man- 
ual Trade-Mark Gas. 313.] 

Circuit Court, S. D. New York. June 12, 1877. 

Trade-Marks— Dry Whttb Oxide op Zinc. 

The right of A. to a trade-mark in connection 
with the dry white oxide of zinc, is not infringed 
by the sale of a paint composed of a white oxide 
of zinc ground in oil, and untruly represented as 
containing white oxide of zinc made by A., such 
trade-mark never having been applied by A. to 
that article ground in oil. 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission.] 



[This was a suit in equity by La Soci6t$ 
Anonyme des Mines et Ponderies de Zinc de 
la Vieille Montague against Charles H. Bax- 
ter and others for the alleged violation of 
complainants' trade-mark.] 

Daniel D. Lord, for plaintiffs, 
Diekerson & Beaman, for defendants. 

BLATOHFORD, District Judge. On the 
allegations of the bill, the plaintiffs can claim 
their trade-mark only for the dry white 
oxide of zinc. It does not appear that they 
ever sold that article ground in oil, or ever 
applied such trade-mark to that article 
ground in oil. The fact that the defendants 
sell a paint composed of a white oxide of 
zinc ground in oil, and represent it as con- 
taining white oxide of zinc made by the 
plaintiffs, when it does not contain white 
oxide of zinc made by the plaintiffs, is no 
violation of any trade-mark of the plaintiffs. 
The defendants have not sold the dry white 
oxide in that state. It is not shown that the 
plaintiffs have sold such oxide ground in oil. 
It is true that the oxide is intended to be 
ground with oil, for a paint. So, flour is 
intended to be made into bread. But, if a 
baker should falsely stamp his bread with 
the mark of a particular brand of flour, 
the maker of such brand, if having a trade- 
mark therefor, could not claim that the 
baker had violated his trade-mark. And so 
of apy other raw material which entei-s as 
an ingredient into a compound or article of 
manufacture. The application must be de- 
nied. 



LA SOCIETE DE CREDIT MOBILIER 
(CASEY v.). See Case No. 2,496. 

LASSALLE (SIMPSON v.). See Case No. 12,- 

882. 



Case Wo. 8,100. 

LASTRAPES et al. v. BLANC et al. 

[3 Woods, 134.] 1 

Circuit Court, D. Louisiana. April Term, 1878. 

Bankrupxct— Partnership— Individual Assign- 
ments — Evidence — Purpose of Admission — 
Requisite Number of Creditors — Husband 
Party to Proceebings. 

1. The individual members of a commercial 
partnership held, as joint owners, a plantation, 
which, as such partners, they cultivated in sugar- 
cane and other crops, and not being indebted in- 
dividually, they, for the purpose of defrauding 
the creditors of the firm, executed a mortgage on 
the plantation to a third person without considera- 
tion. Held, that this was an act for which the 
firm might be put in bankruptcy. 

2. Evidence which is incompetent for one pur- 
pose, but competent for another, is admissible, 
subject to proper instructions from the court. 

3. The deposition of a defendant taken in an- 
other cause, is admissible either to contradict liis 
oral evidence given on the trial, or as an admis- 
sion by him. 

1 [Reported by Hon. William B, Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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4 The bankrupt law does not require the court, 
in its adjudication of hankruptcy, formally to 
pass upon the question whether the requisite pro- 
portion of creditors, in numher and amount ot 
their claims, have joined in the petition, if the 
defendants desire to contest this point, they should 
do it in the manner prescribed by the acL 

5 Where a married woman was authorized by 
her'husband to carry on business as a partner with 
other members of a firm, and was separate m 
property from her husband, held, that it was not 
necessary to make her husband a party in a pro- 
ceeding in involuntary bankruptcy against the 
firm. 

[In error to the district court of the Unit- 
ed States for the district of Louisiana.] 

The original petition in this case was filed 
on May 6, 1874, by [Jules A.] Blane & 
Legendre, liquidators of the commercial firm 
of that name, against the firm of A. Las- 
trapes & Co., composed of Charles Lastrapes, 
Alfred E5. B. Lastrapes, and Mary L. H. 
Lastrapes, wife of Dr. A. Landry, of the par- 
ish of St Martin. The petition alleged that 
the petitioners were creditors of A. Lastrapes 
& Co., and that their demands were provable 
under the bankrupt act; that A. Lastrapes 
& Co, owed debts exceeding $230, and that 
the claim of the petitioners exceeded that 
amount, and consisted of a promissory note 
signed by A. Lastrapes & Co., payable to 
the order of P. S. Wiltz & Co., for ?2,500, 
dated April 1, 1873, and payable January 1, 
1874, with Interest, and indorsed by P. S. 
Wlltz & Co. and G. D. Feriet; that A. 
Lastrapes & Co., within sis months, did com- 
mit an act of bankruptcy, In fraudulently 
stopping payment upon another note made 
by them for $2,000, owned by Mrs. Mary 
May, dated December 3, 1873, payable 30 
days after date, with Interest, payable to 
and indorsed by said P. S. Wiltz & Co., 
and had not resumed payment within four- 
teen days, to wit, by January 20, 1874, and 
also upon a certain draft drawn by A. 
Lastrapes & Co., on P. S. Wiltz & Co., dated 
February 21, 1873, and payable February 4, 
1874, for §2,500, payable to and indorsed by 
A. C. Landry; that petitioners owned said 
draft and notes then due, owing and unpaid. 
The petition also alleged that said firm of 
A. Lastrapes & Co. were engaged in planting 
cane and cotton, and manufacturing sugar, 
and that the said draft and notes were is- 
sued by said firm, and negotiated to raise 
money to carry on the business of said firm, 
and that within six calendar months pre- 
vious they committed an act of bankruptcy, 
in that they fraudulently stopped payment of 
their commercial negotiable paper aforesaid, 
and had not resumed payment within a pe- 
riod of fourteen days, to wit, loth January, 
1874. The petition further alleged that A. 
Lastrapes & Co. had within the above period 
of six calendar months, being bankrupt and 
insolvent, and in contemplation of bankrupt- 
cy and insolvency, to wit, on December 26, 
1873, committed an act of bankruptcy, in 
that, that said A, Lastrapes & Co., by no- 
tarial act, executed a mortgage for $70,000 
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to Adeline Dreaux, of New Orleans, on cer- 
tain lands in the parish of St. Martin, and 
executed and delivered twenty-eight promis- 
sory notes of $2,500 each, drawn Dy them, 
jointly and in solido, payable in one and 
two years, and that each of the partners of 
the firm, together with Dr. Alexander Lan- 
dry, signed said act of mortgage; that said 
mortgage was made to prevent the said 
property from being taken on legal process, 
and with intent to delay and hinder their 
creditors; that said Dreaux did not lend said 
sum of $70,000, or any portion thereof, and 
that said mortgage was executed to defeat 
the bankrupt act, and with intent to cover 
up the property and screen it from the cred- 
itors; that it was fraudulent and simulated. 
The petition further alleged that said Mary 
Lastrapes became a member of said firm 
with the authorization of her husband, and 
that she was now separate in property from 
him. On these allegations the petitioners 
prayed that the firm of A. Lastrapes & Co., 
in their firm capacity and individually, might 
be declared bankrupt, etc. Afterwards, the 
act of 1874 (18 Stat. 178), amendatory of 
the bankrupt law, having In the mean time 
been passed, the original petition was amend- 
ed by inserting an averment that other cred- 
itors of the defendants, making one-fourth 
In number and holding one-third of all the 
debts due by the defendants, had joined in 
the petition. The answers of the defendants 
took issue on the material averments of the 
petition, and defendants having demanded 
a trial by jury, a jury was called and the 
issues of fact submitted to it. The jury ren- 
dered a verdict for the petitioners. In the 
course of the trial several bills of exception 
were taken, and the case was brought to the 
circuit court by writ of error, and upon the 
errors assigned upon the record, the cause 
was heard. 

Albert Voorhies, C. B. Singleton, and K. 
H. Browne, for plaintiffs In error. 

J. B. Cotton and L. L. Levy, for defendants 
in error. 

BRADLEY, Circuit Justice. Taking all 
the proceedings in this case together, the 
original and supplementary petitions, the 
various exceptions and answers, and the rul- 
ings of the court thereon, prior to the ti-ial 
before the jury, I think It must be conceded 
that the case stood for trial upon the orig- 
inal petition, so far modified and amended 
as to adapt it to the requirements of the 
act of 1874 (18 Stat 178), by the addition 
of other creditors as petitioners with the 
original petitioners, so as to make up (as 
alleged) one-fourth in number, and one- 
third in amount, of the creditors of A. 
Lastrapes & Co., the alleged bankrupts, 
and by an allegation that the latter has 
suspended payment for forty days on the 
commercial paper referred to in said orig- 
inal petition, and also so amended as to 
allege that the said A. Lastrapes & Co. is- 
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sued the said paper as mercliants. In other 
respects the original petition remained un- 
changed, and the case was tried upon the 
allegations contained therein, and the trav- 
erse of those allegations by the defendants. 
Amongst the allegations of the petition was 
one, that the said firm of A. Lastrapes & Co., 
on the 26th of December, 1873, by a notarial 
a.ct, executed a mortgage for $70,000 to one 
Adeline Dreaux, of New Orleans, on certain 
lands in the parish of St. Martin, and twenty- 
eight promissory notes for ?2,500 each, pay- 
able in one and two years, drawn by them 
jointly, and in solido, said mortgage being 
signed by all the partners individually, and 
by Dr. Landry, the husband of Mrs. Landry, 
one of the partners, and it was alleged that 
this mortgage was a fraudulent and simu- 
lated transaction, and that no consideration 
was given by said Adeline Dreaux therefor. 
The questions raised on the present writ 
of error are solely questions of law, and ap- 
pear by the bills of exception which were 
taken at the trial, and the assignments of 
error. The first, and most important of all, 
is this, to wit, whether, viewing the firm of 
A. Lastrapes & Co. as a commercial partner- 
ship, or as merchants (which the petitioners 
elected to do), they could, as such mer- 
chants, hold land, and could, as a commer- 
cial firm, execute any mortgage thereon. It 
appears by the answers of the defendants 
and by the proof, that the land which was 
mortgaged was a plantation inherited by the 
<iefendants from their deceased father and 
mother; that it belonged to them in indivi- 
sion, and that they cultivated it as a sugar 
plantation, raising also rice and com and 
other agricultural products thereon; that 
they ground the cane and manufactured sug- 
ar therefrom, and sold the products of the 
plantation. As to the allegations of the pe- 
tition the defendants take issue, averring as 
follows: (1) That they are not bankers, 
brokers, traders, manufacturers or miners. 
(2) That they inherited their plantation and 
own the same in indivision. (3) That they 
constitute an ordinary planting partnership, 
to cultivate their plantation. (4) That this 
ordinary partnership has always been sol- 
vent. (5) That the alleged mortgage of the 
26th of December, 1873, is not injurious to 
any creditor of said partnership; that it was 
made in the usual course of business, and 
that, besides, it was inchoate, the promissory 
notes secured by it not having been nego- 
tiated or discounted; and finally, that said 
mortgage had been canceled before this suit 
was brought, and within plaintiffs knowl- 
edge. (6) That the promissory notes held by 
plaintiffs did not constitute debts due by 
said planting partnership; that they were 
executed by none of the three members 
thereof, but by Dr. A. Landry, for the ac- 
commodation of A. C Landry, without any 
power of attorney for that or any other pur- 
pose, and that said promissory notes were 
of no benefit to said partnership, and their 



proceeds were not used for partnership pur- 
poses. (7) That the draft held by plaintiffs 
was executed for the accommodation and 
sole benefit of A. C. Landry, and was exe- 
cuted in the name of this ordinary partner- 
ship by one of the members, without the au- 
thorization, express or implied, of his copart- 
ners. 

Now, assuming that the position taken by 
the petitioners was maintainable, namely, 
that the commercial paper held by them was 
made by the defendants as a commercial 
partnership— a position which the jury, by 
their verdict, sustained— can it be said that 
the defendants did execute or could have exe- 
cuted the said mortgage as such commercial 
partnership, so as to make it an act of bank- 
ruptcy of said partnership? 

Suppose any firm of copartners, consisting 
of A, B and C, hold land together as joint 
owners, forming no part of their partnership 
capital, but nevertheless liable to be taken 
and applied on judgment and execution 
against them, in satisfaction of the partner- 
ship debts; subject, perhaps, to a prior claim 
on the part of their respective individual 
creditors; suppose that this firm. A, B and 
C, should all join together in selling or mort- 
gaging this land to a third person without 
consideration, and for the purpose of de- 
frauding their creditors, would not this be a 
sufficient act of bankruptcy on the part of 
these persons, thus in partnership, to make 
the firm liable to be put into bankruptcy? 
Suppose that this should be done by them 
for the purpose of defrauding the creditors 
of the firm, they not being indebted in any 
other manner than as a firm, could not the 
creditors of the firm, their only creditors, 
throw them into bankruptcy for such an act? 
Suppose that their partnership capital is, 
in itself, insignificant, and the resources on 
which they rely to pay their partnership 
debts ai*e principally, and perhaps almost 
entirely, derived from the products of the 
land which they thus fraudulently convey— 
are the creditors of the firm, their debts re- 
maining unpaid, to stand by in a helpless 
condition and see this property whisked 
away from their reach, and they to have no 
remedy? 

Metaphysically, it is true, the land is not 
the property of the firm, and the act of con- 
veying it is not the act of the firm; but is 
it not carrying the metaphysics of the law 
too far to say that it is not practically, and 
in effect, a fraudulent act of the firm, intend- 
ed to cheat and defraud their creditors? Is 
not that the sensible view of it? Is it not 
the equitable view, and the one that aU busi- 
ness men would take? It seems to me that 
it must be so; and that it is for the jury to 
say, upon the evidence adduced before them, 
whether it is not really the act of the firm, 
although in form only the act of the individ- 
ual members of the firm. 

The verdict in this case was: *'We, the 
jury in this case, find a verdict for the plain- 
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tiffs; the mortgage considered executed for 
the purpose of incumbering and delaying in- 
debtedness by the defendants in this case." 
This verdict is informal; but in finding gen- 
erally for the plaintiffs, it is to be under- 
stood as finding all the issues in their favor- 
namely, that the defendants issued the notes 
as merchants, that they had neglected for 
more than forty days to pay them, and that 
the mortgage was a fraudulent act. It seems 
to me that the verdict cannot be disturbed 
on the ground that the execution of the mort- 
gage was not a partnership act. 

Another point raised by the bills of excep- 
tion is, that evidence of various acts of the 
defendants covering a considerable period of 
time, some of which had been averred as 
acts of bankruptcy in the supplementary pe- 
titions, and had been excluded from the case 
as such by the court, were allowed to be 
proven before the jury for the purpose of 
showing the general design of the defendants 
to defraud their creditors, and thus giving 
character to the acts complained of in the 
original petition. I think the evidence was 
competent for this purpose, and, if compe- 
tent for any purpose, it was admissible, sub- 
ject to proper instructions from the court 
It does not appear that the court refused to 
give any proper instructions which the char- 
acter of this evidence required; but it does 
appear that the court, in allowing the evi- 
dence to be given, observed upon the limited 
view in which it was admissible. Had the 
defendants desired more specific instructions 
on the subject, they should have asked for 
them before the case was given to the jury. 
The deposition of Alfred Lastrapes, which 
was given in evidence, was admissible on 
two grounds: First, for the purpose of con- 
tradicting any thing in his oral testimony; 
and secondly, as an admission on his part. 

Another objection made to the judgment 
is, the want of any direct adjudication that 
the requisite proportion of creditors, in num- 
ber and amount, joined in the petition in 
bankruptcy. This was alleged in the peti- 
tion and was not denied in the answers— or, 
if any general denial of the answers may 
be considered as putting this point in issue, 
the verdict of the jury must be considered 
as settling it in the plaintiflE's favor. The 
law makes no express requirement that this 
matter should be formally passed upon in 
the judgment of the court No direct issue 
was made on this point by the pleadings. 
Had the defendants desired to contest it, 
they should have done so in the manner 
pointed out by the act (18 Stat 181). 

The only other error to which my attention 
has been • directed is in proceeding against 
Mrs. Landry without joining her husband. The 
petition alleges that she became a member 
of tne firm with the authorization of her hus- 
band, and that she was separate in property 
from him. This allegation is not denied in 
the answers of defendants, or either of them; 
and Mrs. Landry does not set up the objec- 



tion. If she was authorized to carry on 
business as a partner in connection with 
the other members of the firm, and was sep- 
arate in property from her husband, I do 
not think that it was necessary that her 
husband should be joined in their bankrupt- 
cy proceedings. 

I think there is no error in the record, and 
that the judgment of this district court must 
be affirmed. 



Case ITo. 8,101. 

LATAPEE V. PEOHOLIER. 

[2 Wash. O. C. 180.] i 

Circuit Court, D. Pennsylvania. April Term, 
1808- 

DoBEss — Notes Given while Tmpkisoned— Ak 
REST FOR Debt — Issolvent Discharge by An- 
OTHEn State — ^Validity of Arrest — Proof of 
Payment — Stay of Prooeedings. 

1. When a party has been discharged by the in- 
solvent law of Pennsylvania, and a suit is after- 
wards brought against him in the state of Dela- 
ware for a debt due before his discharge, the ar- 
rest in Delaware was lawful, and the plea of du- 
ress against an instrument given by the defendant, 
who was in confinement will not be received ; al- 
though it would have been otherwise, had the ar- 
rest taken place in Pennsylvania. 

2. Under a plea of payment, proof of the dis- 
continuance of the suit cannot be given in evi- 
dence; and the defendant should have availed 
himself of the alleged discontinuance, before ap- 
pearing and taking defence. 

3. By the practice and laws of Pennsylvania, 
any evidence may be given under the plea of pay- 
ment, u'hioh proves tbat, es equo et bono, the 
debt claimed ought not to be paid. 

[Cited in Dusbane v. Benedict 120 XT. S. 640, 

7 Sup. Ct 699.] 
[Cited m Gross v. L-eber, 47 Pa. St. 522.] 

4. If the debt has in whole or in part been paid; 
or has been extinguished by any means, as by a 
contract of a superior nature; or has been re- 
leased; or if the debt be not in conscience duo; 
or has by some means been satisfied, so tliat it 
cannot be conscientiously demanded; these facts 
may be given in evidence. 

5. Under which circumstances, the court will 
stay proceedings of execution until the defendant 
shall be protected from tiie danger of a double 
payment. 

[Cited in Memphis v. Brown, Case No. 9,415.] 
[Cited in Hartman v. Danner, 74 Pa. St 40.] 

A verdict having been rendered in this case, 
at AprU sessions, 1807, and a new trial award- 
ed, the cause now came on again to be tried. 
The defendant being indebted to the plaintiff, 
in a certain sum of money, was, in Septem- 
ber, 1804, discharged under the insolvent law 
of this state. The plaintiff, afterwards, arrest- 
ed the defendant in the state of Delaware, for 
the same debt, and during his confinement un- 
der the process, he obtained from the defend- 
ant, four promissory notes for sixteen hun- 
dred dollars; for which he gave a receipt, ex- 
pressing that these notes were in full of the 



1 rOriffinally published from the ^ISS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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defendant's endorsement of a certain note of 
one Felix Imbert, provided that the said notes 
are paid. The plaintiff, after the notes in 
question became due, brought this suit; and 
a meeting of the plaintiff and defendant, 
with a view to a settlement, took place at 
the office of a Mr. Duplessis. This person 
proved, that, after some discussion, the plain- 
tiff agreed to accept of sis hundred dollars, 
in satisfaction of the debt due from the de- 
fendant, of which one hundred and twenty- 
two dollars were to be paid in two days; and 
for the balance, the defendant was to give 
his note to Duplessis, who was to endorse it, 
specially, without recourse upon him; but to 
be endorsed, (as Judge Washington imder- 
stood the testimony, but not so understood by 
the defendant's counsel, or by Judge Peters,) 
to some person to be named by the plaintiff. 
The money was to be paid to Duplessis for 
the plaintiff, and he was to draw the notes. 
In consequence of this agreement, the plain- 
tiff and defendant went to the marshal's office 
and an entry was made on his docket, and 
signed by the plaintiff, opposite to these suits, 
"retura writ settled." Within the specified 
time, the defendant paid to Duplessis the one 
hundred and twenty-two dollars, of which Du- 
plessis gave notice to the plaintiff, who re- 
fused to receive it, unless the defendant also 
delivered him the notes with an endorser. It 
does not appear that the plaintiff named the 
endorser, or that the defendant offered to de- 
liver the notes at all. The defendant put In 
the plea of payment, with leave to give in evi- 
dence the special matter; and also a plea of 
duress. The defendant's counsel gave notice 
to the plaintiff's counsel, that at the trial he 
should, under the place of payment, give in 
evidence the agreement between the parties, 
made after the institution of the suit, and 
should also rely on the dm-ess. When the de- 
fendant offered to give evidence of the agree- 
ment made at Duplessis's office, it was op- 
posed by the plaintiff's counsel, upon the 
ground that payment refers to the time of the 
action brought; and that in fnis court, wnere 
there is an equity and a law side, no evidence 
short of actual payment, and even that, ante- 
cedent to the action brought, could be given; 
though it was admitted, that under an old 
law of this state, operating upon the state 
tribunals, which unite the law and equity 
jurisdictions, any evidence may be given, 
which tends to show that the debt ought not 
to be paid. The agreement in this case, hav- 
ing never been executed, cannot, upon any 
principle, be given in evidence on this plea. 

WASHINGTON, Circuit Justice. The ob- 
jection is premature at present We do not 
know what the agreement was, or whether it 
was executed or not The evidence was then 
given. 

Dallas, for defendant, contended that the 
plea of duress was, in this case, a complete 
defence against the plaintiff's recovery on 
these notes. The defendant having been dis- 
charged under the insolvent laws of this state. 



could not be legally arrested for the same- 
debts in Delaware. 

BY THE COURT. The arrest in Delaware- 
being legal, by the laws of that state, a court 
of this state could not consider it unlawful, 
although it would have been unlawful, had it 
been made in this state. The plea of duresSj 
therefore, cannot be supported. 

Secondly, Mr. Dallas contended, that the 
suit was discontinued in consequence of the- 
agreement at Duplessis's office; but, at any 
rate, that agreement having been executed by 
the defendant, as far as it was in his power,, 
is a satisfaction of the notes given in Dela- 
ware, and may be given in evidence, under 
the plea of payment with leave; for any de- 
fence may be taken under this plea, which, 
shows that the plaintiff, ex equo et bono, 
ought not to recover. The defendant paid, 
the money, which, by the agreement, he stip- 
ulated to pay; and the refusal of the plain- 
tiff to accept it, unless the defendant would 
deliver him notes, with an endorser, to be- 
named by the plaintiff, (which he was not 
bound to do,) dispensed with the necessity of 
a regular tender of notes. 

Levy and Philips, for plaintiff, contended, 
that the defendant having pleaded to the ac- 
tion, it was too late to insist upon the discon- 
tinuance of the suit; that the defendant had 
not made such an offer to perform his part of 
the agreement, as he was boimd to make; and 
that if he had done so, still a promise of a 
lesser sum, though the security be bettered, 
and though it be accepted, is not a satisfaction.. 
Were this a suit in equity, the court would 
not assist the defendant without his offering 
to pay the whole six hundred dollars. 

Dallas, in reply, stated a new point, viz.^ 
that the plaintiff could not recover, without 
first delivering up the defendant's endorse- 
ments, which formed the consideration of the- 
notes in suit, and which may hereafter come- 
against him. 

WASHINGTON, Circuit Justice (charging 
jury). The defence is, first to the action, and 
secondly to the claim, on which the action Is 
founded. It is said that this suit was once- 
discontinued, and could not afterwards be 
replaced on the docket, without the assent of 
the parties; if not so, still that the debt cre- 
ated by these notes, was discharged by tlie- 
subsequent agreement, which took place at 
Duplessis's office. The first defence cannot 
be noticed under either of the pleas in the- 
cause, being inconsistent with them. This 
amounts to saying that there is no cause in 
court, and the pleas admit there is, but contro- 
vert the right of the plaintiff to recover in it. 
The defendant ought to have taken advantage 
of the discontinuance at an earlier period, 
and in a different way. By appearing and 
making defence, he waives the objection. Th& 
second ground of defence is consistent with 
the plea of payment if the defence itself be 
good. This is the way in which we under- 
stand the contract made at Duplessis's office^ 
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according to his evidence. Tliat the plaintiff 
a'T.-eed to receive of the defendant six hun- 
dred dollars, instead of the sixteen hundred 
dollars which he owed him, upon condition 
that one hundred and twenty-two dollars of 
the money was paid to Duplessis for the plam- 
tiff, in t^vo days; and the balance in a note, 
to be drawn payable to Duplessis, who was to 
endorse, without recourse, but which was to 
be endorsed by some person, to be named By 
the plaintifC. As to this second endorser, the 
evidence being differently understood by the 
defendant's counsel, and by the district judge, 
I shall consider the case both ways. If my 
understanding of the agreement be correct, 
then it is the opinion of the court, that the de- 
fendant has not shown either an actual or 
a technical performance on his part He ought 
to have offered the notes signed, and endorsed 
by Duplessis, and tendered himself ready to 
have it endorsed by such a person as the 
plaintifE shordd nominate. If he seeks to make 
his offer to perform equivalent to perform- 
ance, it lies upon him to show that he did all 
that was in his power, or offei-ed to do it 
It is said that the plaintifE dispensed with 
the offer, as I have stated it, by refusing to 
take the money, unless the note was endorsed. 
But, if I take the agreement correctly, had he 
not a right to make the objection; and when 
made, ought not the defendant to have pro- 
ceeded as far as he could? Certainly he 
ought. But, secondly, if by the agreement a, 
responsible endorser was not to be given, then 
where is the ground even of equity, for con- 
sidering this agreement a discharge of the 
prior debt? What is it, but an executory 
agreement, induced by no consideration what- 
ever, to take six hundred dollars in lieu of 
sixteen hundred dollars? and would equity en- 
force such a contract? Surely not. I speak of 
the equity of the case, because it is laid down, 
that under the plea of payment with leave, 
evidence may be given, which shows that 
ex equo et bono, the debt claimed should not 
be paid. I understand the law to mean, that 
if the debt has, in whole or in part, been ac- 
tually paid, or if by any means it has been 
extinguished, as by a contract of a superior 
nature; or has been released; or if the debt 
be not in conscience due; or has by some 
means been satisfied, so that it would be un- 
conscientious in the plaintiff to demand it; 
such evidence may be given. But this debt 
has not been paid, or released, or extinguished, 
by a contract superior in dignity to the orig- 
inal debt, which was once fairly due; it has 
not been satisfied; nor would the agreement, 
if executed, have amounted to a satisfaction, 
being for a less sum, without even the con- 
sideration of bettering the plaintiff's security. 
Ex aequo et bono, then, this debt is still due; 
and nothing has occurred, actually or tech- 
nically, to discharge it 

The last point is susceptible of more argu- 
ment, in favour of the defendant The paper 
which bad produced the liability of the de- 
fendant, and m discbarge of which the notes 
14FED.CAS. — 74 
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in question were given, is negotiable; and if 
it has been transferred by the plaintiff, the 
defendant may hereafter be called upon to 
pay it, by a bona fide assignee, without no- 
tice; against which claim, the payment of 
these notes would not protect him. But I 
think the agreement of the parties, made at 
the time when these notes were given, pre- 
cludes the defendant from making this ob- 
jection; at any rate, until he is ready to pay 
the money. Tliough there is no reason, in 
pouit of law, why judgment should not be 
given for the plaintiff, stiU the court would 
have it in its power to protect the defendant 
against the supposed danger of being twice 
made liable; by staying execution until the 
note is produced, or by enjoining the judg- 
ment On this latter point my brother jus- 
tice doubts, whether the objection does not go 
to the right of the plaintiff to recover in this 
action, until the note is produced. The plain- 
tiff's counsel undertook to produce the note 
before the money should be paid; and to give 
any security to indemnify the defendant 
against all other claims. 
Verdict for plaintiff. 



Case ITo. 8,103. 

LATHAM et al. v. BARNEY et al. 

[10 Chi. Leff. News, 11; 4 Law & Eq. Rep. 459; 
5 N. y. Wkly. Dig. 145; 1 N. W. Rep. (O- S.) 
173; 23 Int Rev. Rec. 320; 2 Gin. Law Bui. 
232.] 

Circuit Court D. Minnesota. Aug. 24, 1877.1 

Right of Resioval from State to Federal 
Court— CiTizExsHiP— Necessary Party. 

The right to a removal of a case from a state 
to a federal court, depends upon the condition of 
the alleged controversy as it appears at the time 
of the filing of the complaint, and where the right 
of removal is to be determined by the fact of one 
of the defendants being a necessary or imneces- 
sary party, lie complaint is what is to be look- 
ed to, to determine tlie question, and it is imma- 
terial whetiier such defendant in its answer, ac- 
cepts or declines Ihe issues tendered. 

[Cited in Donohoe v, Mariposa Land Co., Case 
No. 3,989.] 

The plaintiffs [W. H. Latham et al.], one 
a citizen of Minnesota, and the other a citi- 
zen of the state of Indiana, sued the defend- 
ants [A. H. Barney et al.] in the district 
court of the county of Waseca, in the state 
of Minnesota. All the defendants, except 
the Winona & St. Peter Land Company, a 
corporation created by the legislature of 
Minnesota, being citizens of a different state 
from either of the plaintiffs, joined in a pe- 
tition to that court for a removal of the suit 
into the federal court stating that they de- 
sired to remove the same before the trial 
thereof, in pursuance of the provisions of 
law as contained in the act of congress, ap- 
proved March 3, 1875 [18 Stat. 470], and that 
in this suit the controversy is, and the is- 
sues are, wholly between the plaintiffs and 



1 [Reversed in 103 U. S. 205.] 
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these petitioners; and that the Winona & 
St Peter Land Company is not a necessary 
party to or in the trial or determination of 
the controversy, or issues, or any of them. 
The district court of Waseca county ap- 
proved the bond tendered, and entered an 
order that it proceed no further. The suit 
has Ijeen properly docketed in the n United 
States circuit court for the district of jMinne- 
sota, and a motion is now made to remand, 
for the reason that it has been improperly 
removed. 

Gordon E. Cole, for the motion. 
Wilson & Taylor, contra. 

NELSON, District Judge. The removal is 
claimed under an act of congress approved 
March 3, 1875. If the defendant, the Wi- 
nona & St. Peter Land Company is a neces- 
sary party to the controversy, the motion to 
remand must prevail, for there would not 
then be a controversy wholly between citi- 
zens of different states, and the removal is 
not asked by all the defendants, so that a 
solution of the question depends upon wheth- 
er this defendant is such necessary party. 

The plaintiffs charge in their complaint, 
that the defendants who have petitioned for 
this removal have defrauded them, and also 
withhold wrongfully, their money, and have 
conveyed or authorized to be conveyed a 
large amount of real property in which they 
claim an interest to the defendant, the Wi- 
nona & St. Peter Land Company, which cor- 
poration with full knowledge of the fraud, 
and of all the facts in regard to the plain- 
tiff's claim, accepted the property, and is 
selling the same, and refuses to recognize 
their rights. In the prayer for relief, they 
ask that this company account to them for 
their interest in the proceeds of lands sold, 
and, also, that it be decreed to convey to 
them the interest claimed in the lands un- 
sold. Surely, then, it is not a formal, but 
an indispensable adverse party to the con- 
troversy, and this relief can only be granted 
by making it a party to the suit. 

The counsel to sustain the removal lays 
stress upon the answer of the land company, 
which alleges "that it is unwilling to con- 
tend with the plaintiffs in this action, and if 
the matters at issue between them and its 
co-defendants are decided in favor of the 
former, it consents that the matters and 
facts established and proven against its co- 
defendants may and shall be considered as 
established and proven against it, and that 
Judgment may be entered accordingly," etc. 
It is urged that this contingent admission of 
liability has eliminated the land company 
from any controversy with plaintiffs, and 
the suit, therefore, has been properly re- 
moved. I am not now required to decide 
upon the effect of this answer as a pleading. 
If the right to a removal of the suit existed 
at all, it depended upon the condition of the 
alleged controversy as it appeared when the 
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complaint was ffled, and is not controlled by 
the answer. The plaintiffs have set up a 
substantial claim against the defendant land 
company, and it was a matter of no conse- 
quence, and the right of removal did not rest 
upon the fact, wliether it accepted or de- 
clined the issue tendered. 
Motion to remand is granted. 

[NOTE. The case was appealed to the su- 
preme court by the individual defendants. Mr. 
Justice Harlan delivered tlie opinion of the court, 
re-versina the judgment of the circuit court. He 
held that the proper construction of Act !March 
3, 1875 (18 Stat. 470), required a consideration, 
not of the form of the pleadings, but of tie real 
matters of difference between the parties. The 
use of the words in the statute, "when, in any 
suit, there shall be a controversy which is wholly 
between citizens of different states," etc., recog- 
nizes that there may be several controversies in 
the same suit. The court will arrange the par- 
ties, without respect to the form of the pleadings, 
upon the different sides of the controversy or con- 
troversies in the suit; and if it is found that in 
the controversy, or any one of the controversies, 
the parties upon the different sides thereof are 
■citizens wholly of different states, then the federal 
court has jurisdiction. The intention of the act, 
furthermore, was to cure the defect which exist- 
ed in Act July 27, 18G6 (14 Stat. 300), not cured 
by Act March 2, 1867 (Id. 558), allowing the 
splitting of causes. So that now, under Act 
March 3, 1875, a case which may properly be re- 
moved to the federal court because a controversy 
therein is "wholly between," etc., takes with it 
the whole cause. Applying these principles to 
the case at bar, the court holds that there is a 
separate and independent controversy between the 
plaintiffs and the individual defendants in which 
the land company has no part. There is at the 
same time another controversy with the land com- 
pany. But the case, being within federal juris- 
diction because of the first controversy, upon re- 
moval takes the second with it. 103 U. S. 205.] 
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In re LATHROP. 
[3 Ben. 490; i 3 N. B. R. 410 (Quarto, 105).] 
District Court, S. D. New York. Nov., 18G9. 

Champerty— Compromising Debt — Rejecting 
Proof of Debt. 

1. M. & C. had filed two proofs of debt 
against bankrupts, one for $5.95 and a second 
for ?86.61. They presented a petition to the 
court, praying for the rejection of proofs of 
debt filed by another creditor. P., to the amount 
of $48,663. Thereupon, P. presented a petition, 
stating that he was the owner of the debt for 
§86.61, and had proved it himself as a debt, 
and that the claim for $5.95 had no valid ex- 
istence, and praying that the claims of M. & 
C. might be rejected. On this petition, a ref- 
erence was had before the register, who re- 
ported that M. & C. were creditors in the sum 
of $80.61, and that the claim for $5.95 ought 
to be disallowed. It appeared that JM. & C. 
had made an agreement with one L., appoint- 
ing him their agent to collect their debt from 
the bankrupts at his expense, he to pay them 
one-fourth of what he should collect. This 
agreement was claimed by P. to be champer- 
tous. It further appeared that M. & 0., hav- 
ing a note of the bankrupts for $173.63, had 
sold it to P. for less than its face; that P., in 
making such purchase, acted for the bankrupts; 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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that the money with which he bought it was 
not his own, but proceeds of assets which be- 
longed to the bankrupts when their petition 
was jSled; and that the claim which M. & C. 
had proved, was for the remainder of the note, 
beyond the sum they had received from P. 
Edd, that the agreement between L. and M. & 
C. furnished no ground for disallowing the 
claim of JI. & O. 

2. M. & G., in dealing with P., supposed they 
were compromising the note with the bank- 
rupts, and they could not prove any part of it, 
or question the right of P. to prove it, and their 
proofs of debt must be disallowed. 

3. Under the 22d section of the bankruptcy 
act [of 1867 (14 Stat. 527)] the examination as 
to any proof of debt might be made without 
any application therefor, and as it appeared 
from the evidence that certain claims held by 
P. were not his, because he was acting for the 
bankrupts in purchasing them, they must be 
rejected. 

[Cited in Re Pease, 29 Fed. 595.] 

4. It must be referred to the register to re- 
port which claims ought to be rejected on this 
ground. 

[5. Cited in Boyd v. Givey, 82 Ind. 304, to 
the efiEect that a bankrupt is entitled to prop- 
erty remaining in the hands of the assignee aft- 
er the trust is finally settled.] 

[In the matter of Robert Lathrop and oth- 
ers, composing the firm of Lathrop, Cady & 
Burtis, bankrupts.] 

Vernam & Wilcox, for Morgan and Clark. 

E. W. StougMon and D. A. Hawkins, for 
Prescott 

BLATCHPORD, Disti'ict Judge. On the 
8th of April, 1869, Augustus M. Morgan and 
George G-. Clark filed a petition in this court, 
alleging that they are creditors of the bank- 
rupts by claims duly proved herein, and 
pmying, on certain facts alleged in said pe- 
tition, that certain proofs of debt filed here- 
in by one Cyrus D. Prescott and others, to 
the amount of $48,663, be disallowed and re- 
jected as not due to the claimants thereof. 
One proof of debt of Morgan and Clark was 
filed on the 18th of January, 1869, and em> 
braced only one item of claim, being for 
$5.95. Another proof of debt of Morgan and 
Clark was filed on the 19th of February, 
1869, and embraced only one item of claim, 
being for §86.61. Before any adjudication 
on said petition of Morgan and Clark, and 
on the 12th of April, 1869, a petition was 
filed in this court by the said Prescott, al- 
leging that he is a creditor of the bankrupts 
by claims duly proved herein, to the amount 
of $54,100.16; that he is the owner of the 
said claim amounting to $86.61 proved by 
Morgan and Clark, having purchased it from 
them before it was so proved, and had prov- 
ed it himself as a claim herein; and that 
the alleged claim of $5.95 has no valid exist- 
ence. The petition prays for an order refer- 
ring it to a register to investigate the ex- 
istence and validity of the claims of Morgan 
and Clark, and that such claims may be re- 
jected and disallowed. On this petition, an 
oi'der was made by this court, on the 22d 
of April, 1869, referring it to Register 
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Dwight, to take proof as to whether Morgan 
and Clark are creditors or not of the bank- 
rupts, and, if so, in what amount, and to re- 
port the same to this court, with his opinion 
thereon. In pursuance of this order, the 
register has reported the testimony taken 
before him thereunder, and has also report- 
ed that in his opinion, Morgan and Clark 
are creditors of the bankrupts in the sum of 
$86.61, besides interest, and that the claim 
of $5.95 ought to be disallowed, as not an 
existing debt 

The ease has been argued before the court 
on the testimony and report, on the ques- 
tion as to whether the report should be con- 
firmed by the court. The first point taken 
on the part of Prescott is, that the claims of 
Morgan and Clark ought to be rejected be- 
cause they are prosecuted under a cham- 
pertous agreement made between Morgan 
and Clark and one Paoli Lathrop. The 
agreement is in evidence. By it, Morgan 
and Clark appoint Lathrop their agent, to 
take such proceedings for them in law or 
otherwise, to recover from the bankrupts or 
settle with them for said claims, as he may 
deem advisable, but all such proceedings 
are to be at the cost and expense of Lathrop, 
who is to save Morgan and Clark harmless 
therefrom; and, in consideration thereof, 
Morgan and Clark agree that Lathrop may 
retain, as compensation for his services, 
three-quarters of any and all sums he may 
recover or collect on account of said claims, 
besides the expenses he may incur in so do- 
ing, the remainder to be paid to Morgan and 
Clark. 

Morgan and Clark do not come into court 
to enforce against the bankrupts a right of 
action which owes its existence to this 
agreement with Lathrop. Their claims 
against the bankmpts, if valid, exist inde- 
pendently of such agreement Nor is La- 
throp a party to these proceedings, setting 
up such agreement by way of offensive or 
defensive action. The agreement is a col- 
lateral matter. The claims of Morgan and 
Clark are not founded on' it as a cause of ac- 
tion. Under such circumstances, it has nev- 
er been held that an agreement made by the 
creditor with a third party, in reference to 
the prosecution of a claim, although it would 
be held to be champertous if either party to 
it were setting it up as the foundation of a 
suit or a defence in a court of justice, can 
be used to defeat the creditor in establish- 
ing a claim otherwise valid. In the case of 
Hall V. Gird, 7 Hill, 586, a suit to foreclose 
a mortgage was brought under an agree- 
ment made between the plaintiff and her so- 
licitor, by which the latter was to have one 
third of what should be collected. The chan- 
cellor held that this, which was the only de- 
fence set up, was no defence whatever, and 
his decision was affirmed by the court for 
the correction of errors. The opinion of that 
court was delivered by Mr. Justice Beards- 
ley, who held that the agreement did not in- 
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validate the mortgage or impair the obliga- 
tion of the mortgagor. He says: "An offer 
to use a moitgage or any other security val- 
id in its inception, or even its use, for an il- 
legal purpose, is not, at common law, any 
impediment to its collection, nor any color 
of defence, permanent or temporai-y, to the 
mortgagor or debtor, when payment is 
sought to be enforced. He is not allowed 
to assert that the vitality of his own obli- 
gation has become extinct by the illegal use 
to which that obligation has been applied, 
and thence infer that he is no longer liable 
on his engagement. Such a principle can 
hardly be seriously urged, and such a conse- 
quence cannot for a moment be admitted." 
In the case of Boone v. Chiles, 10 Pet. [35 
U. S.] 179, a bill was filed to compel the con- 
veyance of the legal title and an account of 
the rents and profits of certain land. The 
suit was brought in pursuance of an agree- 
ment made between the plaintiff and a third 
person, by which such third person under- 
took, at his own expense, to prosecute a suit 
for the land, and, as a consideration, he was 
to have one-half of the land. The defend- 
ants set up such agreement as a defence, 
and claimed that the case was one of cham- 
perty, in which the court could give no re- 
lief. The court held, that the objection to 
the plaintiff's recovery, on the ground of the 
agreement in question being champeitous, 
could not be sustained; that the suit, al- 
though instituted in furtherance of the 
agreement, was not between the parties to 
it; that it did not concern the defendants 
whether the suit was commenced and con- 
ducted by the agency of the third party or 
by the plaintiff; and that the right of the 
plaintiff was not forfeited by such an agree- 
ment, and might be asserted against the de- 
fendants, whether the agreement made by 
the plaintiff with the third party was valid 
or void. In the case of Hilton v. Woods, 
36 Law J. Ch. pt. 1, 941, a bill was filed to 
establish the right of the plaintiff to the 
coal mines under certain lands. It was 
shown to have been filed under an agree- 
ment made between the plaintiff and a third 
party, whereby, in consideration that the 
third party guaranteed the plaintiff against 
any costs in the suit, such third party was 
to have a portion of the value of the prop- 
erty, if recovered. Vice Chancellor Malins 
said that he had carefully examined all the 
authorities referred to in support of the ar- 
gument that the agreement under which the 
suit was instituted amounted to champerty 
and maintenance, and consequently disquali- 
fied the plaintiff to sue. He added: "They 
clearly establish, that whenever the right of 
the plaintiff, in respect of which he sues, is 
dei-ived under a title founded on champerty 
or maintenance, his suit will on that account 
necessarily fail. But no authority was cited, 
nor have I met with any, which goes the 
length of deciding, that where a plaintiff has 
an original and good title to property, he 



becomes disqualified to sue for it by having 
entered into an improper bargain with his 
solicitor as to the mode of remunerating him 
for his professional services in the suit or 
otherwise." He further said, that the 
agreement in question amounted to mainte- 
nance, and, if the third party had been the 
plaintiff, suing by virtue of a title derived 
under that agreement, the bill would have 
been dismissed; but that, as the plaintiff 
was asserting a title vested in him before he 
entered into the improper agreement, he was 
not disqualified to sustain the suit. In the 
present case, Prescott can claim no greater 
benefit from the agreement with Lathrop 
than the bankrupts themselves could claim, 
as against Morgan and Clark. The objec- 
tion in respect of champerty is, therefore, 
overruled. 

The substance of the petition of Prescott 
is, that he is a creditor of the bankrupts, by 
debts proved by him herein, to the amount 
of $54,100.16; that, after the bankrupts were 
declared such, Morgan and Clark requested 
him to buy a note they held against the 
bankrupts, amounting to ?173.63, due No- 
vember 17th, 1867; that he bought it, at a 
price agreed on, and it was transferred to 
him by Morgan and Clark, and he has ever 
since owned it; that he has proved it as a 
claim herein; that Morgan and Clai-k have 
proved a pretended claim herein of §86.61, 
part of the said note for $173.63; that Mor- 
gan and Clark have also proved a pretended 
claim herein of $5.95; and that Morgan and 
Clark have no claims against the bankrupts, 
and the two claims proved by them are 
founded in fraud, illegality, or mistake. 

A vast volume of testimony has been tak- 
en before the register, on the reference. It 
is claimed, on the part of Morgan and Clark, 
that the evidence shows that the alleged 
sale of the note by Morgan and Clark to 
Prescott, which was made at the price of 
fifty cents on the dollar, was not a sale to 
Prescott; that it was induced by false rep- 
resentations, made by the bankrupts, and 
by Prescott; that Prescott, in purchasing 
the note, did not act for himself, but acted 
for the banknipts, and as their agent; and 
that the money he used in buying the note 
was not his own money, but was the pro- 
ceeds of collections of assets which belonged 
to the bankrupts at the time their petition 
in bankruptcy was filed. 

It is apparent, from the evidence, tliat 
Morgan and Clark, in parting with the note 
to Prescott, and receiving the fifty per cent, 
thereon, supposed they Avere settling and 
compromising with the bauki-upts in respect 
of the note. They were not selling the note, 
in reality, to Prescott, and Prescott was not 
biiying it He was acting for the bankrupts. 
The purchase was one made for and by the 
banknipts. Morgan and Clark cannot pi-ove 
a part of the debt, nor can Prescott prove the 
whole of it. But, Morgan and Clark, not 
being creditors in respect of any part of it. 
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cannot question the right of Prescott to prove 
it. That right must be questioned otherwise, 
I see no evidence that the compromise was 
made by Morgan and Olark by means of any 
false representations made by the banltrupts, 
or by any one of them, or by Prescott as their 
agent. It is apparent, that they compromised 
tlie claim, because they regarded it as more 
advantageous to them to take, in cash, one- 
half of the claim, than to hold the claim 
longer. The proposition that, even though no 
false or fraudulent representations were made 
by the bankrupts, or by Prescott, to induce 
the compromise by Morgan and Olark, they 
are entitled to hold their claim against the 
estate of the bankrupts for the balance beyond 
the fifty per cent, cannot be maintained. As 
to fraud, if tlie contract of compromise were 
void for fraud, so as to give to Morgan and 
Clark the right to ask for its rescission, they 
are not in a position to do so. Such contract, 
if void for fraud, must be so void in the 
whole, and not in part. Morgan and Clark, 
by proving their claim for the one-half of the 
note, while they retain the fifty per cent, paid, 
and do not offer to return it, and while they 
insist that they did not sell the note to Pres- 
cott, and that they were engaged in making 
a compromise in regard to it with the bank- 
rupts, are seeking to affirm one-half of the 
contract, and to disaffirm the other half. This 
they cannot do. As to the claim of $5.95, I 
think it has no existence, aside from the note, 
and that it was merged in the note, when 
that was made. 

It follows, that the proofs of debt filed by 
Morgan and Clark must be disallowed and re- 
jected. It is provided, however, by the 22d 
section of the bankruptcy act, that "the court 
may, on the application of the assignee, or of 
the bankrupt, or without any application, ex- 
amine upon oath the bankrupt, or any person 
tendering, or who has made, proof of claims, 
and may summon any person capable of giv- 
ing evidence concerning such proof, or con- 
cerning the debt sought to be proved, and shall 
reject all claims not duly proved, or where 
the proof shows the claim to be founded in 
fraud, illegality, or mistake." As such exam- 
ination may be made without application 
therefor, and as the court sees, from the tes- 
timony now before it, that the claims proved 
by Prescott, and those proved by other per- 
sons, and since purchased by Prescott, are not 
the property of Prescott, for the reason that 
he acted for the bankrupts in purchasing such 
claims, both unproved and proved, they must 
be rejected as illegal. 

It is not necessary to deteimine now what 
funds were used by the bankrupts to make the 
purchases which Prescott made for them. An 
order of reference will be made to the register 
in charge of this case, to report, on the testi- 
mony heretofore taken, and on such further 
testimony as he may choose to take, what 
claims proved by Prescott, or proved by othei-s 
and since purchased by Prescott, ought to be 
rejected under the foregoing decision. 



[NOTE. Upon the examination before tne 
register Prescott refused to answer certain 
questions as to his transactions relative to his 
claim against the bankrupts. Upon certificate 
to the court it was ruled that he must answer. 
Case No. 8,106. A decree was subsequentiy 
entered, providing, among other things, for pay- 
ment to Prescott of ?62,315.8o. Case No. 8,- 
104.] 



Case ITo. 8,104. 

In re LATHROP. 

[5 Ben. 199; i 5 N. B. B. 43.] 

District Court, S. D. New York. June, 1871. 

Claims Pdrohased por Ba-nkuupts— Sobrogatioit 
— ^Accounting— State Court. 

1. Three partners, L., 0. and B., were ad- 
judged bankrupts. Certain claims were proved 
in the bankruptcy proceedings by Pj Other 
claims, proved by other persons, were bought 
by P. Certain otiier claims were proved by H. 
All these claims were disallowed as against 
bona fide creditors, because P. and H. had act- 
ed for the bankrupts in purchasing the claims. 
The assets in the hands of the assignees ex- 
ceeded the amount of the unpaid debts, proved 
and unproved. L. thereupon filed a petition 
that the claims held by P. and H. be disallowed 
and rejected, and that he be allowed his share 
of the estate, or that the estate be assigned to 
him jointly with O. and B. It appeared that 
what was done towards purchasing the claims 
was done by C. and B., that the claims were 
bona fide claims against the estate, and that a 
suit for an accounting between the partners 
was pending in a state court: Held, that P. 
and H. might he considered as subrogated to 
the rights of the creditors whose claims they 
bought, to the extent of the amounts paid by 
them for such claims respectively. 

2. The amount of the unpaid proved debts 
must be paid, with interest; the amount of the 
unpaid unproved debts must be deposited in 
court, with interest; the commissions and fees 
of the assignees, and the fees and expenses of 
their attorney and counsel, and of the officers 
of court, must be paid; then P. and H. must be 
paid the amounts paid by them respectively for 
the claims, with interest; and the rest of the 
estate must be transferred to the bankrupts. 

[Cited in Nicholas v. Murray, Case No. 10,- 
223.] 

3. The state court was the proper tribunal for 
the settlement of the accounts between the 
partners. 

[In the matter of Robert Lathrop and 
others, comprising the firm of Lathrop, Cady 
& Buitis, bankrupts. The case was heard 
upon petition of Morgan and Clark asking 
that certain proofs of debt filed by O. D. 
Prescott be disallowed. The court referred 
the case to the register to report upon the 
testimony to be taken by him as to what, 
if any, of the Prescott claims should be dis- 
allowed. Case No. 8,103. The case is now 
heard upon the report and all the papers 
in the case.] 

George Wilcox, for Lathrop. 
Dexter A. Hawkins, for himself and Pres- 
cott, and Cady and Burtis. 

BLATCHFORD, District Judge. I " am 
still of the opinion stated by me heretofore 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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in this case,— In re Lathrop [Case No. 8,- 
103],— that the claims proved by Preseott, 
and those proved by other persons, and since 
purchased by Preseott, are not the property 
of Preseott, for the reason that he acted for 
the bankrupts in purchasing such claims, 
and that such claims must, therefore, be re- 
jected as illegal. This view extends to all 
the claims now shown to be held in the 
name of Preseott, and to those now shown 
to be held in the name of Mr. Hawkins. 
But the light in which I was considering 
the claims when they were before me on 
the previous occasion, and the view thus 
then stated, and now restated, in regard to 
all such claims, both those in the name of 
Preseott and those in the name of Mr. Haw- 
kins, regarded and regards the position and 
rights of the holders of the claims only as 
between themselves, as agents, or their real 
principals, the bankrupts, and such bona 
fide creditors of the bankrupts as had not 
parted with their claims, by transferring 
them in the shape of a sale, to Preseott or 
some other person acting for the bankrupts. 
It now appears, that, aside from the claims 
so held by Preseott and by Mr. Hawkins, 
the unpaid proved debts amount to only 
$231.80, and the unpaid unproved debts to 
only $93.37, and that the assets in the hands 
of the assignees in bankruptcy are ample 
to pay such debts in full. While, therefore, 
as between the estate in the hands of the 
assignees and the bona fide unpaid creditors 
of the bankrupts, the claims held by Pres« 
eott, and by Mr. Hawkins, could not come 
in, as the claims of creditors, for a dividend, 
until all the claims proved by bona fide un- 
paid creditors should be fully paid, yet, 
when such last-named claims, and all the 
unpaid unproved debts are disposed of, as 
is now practically the case, the question, on 
the evidence now before me, is a very dif- 
ferent one. I am now called upon to dis- 
tribute the surplus assets of the bankrupts 
among themselves, or to transfer such as- 
sets to the bankrupts. The question comes 
up on a petition by Lathrop, one of the 
bankrupts, that the claims held by Preseott 
and Mr. Hawkins be disallowed and reject- 
ed, and that he be allowed his share of the 
estate, or that the estate be assigned by the 
assignees to him jointly with the other two 
bankrupts, his former partners, Gady and 
Burtis. If he is to enjoy the benefit of the 
rejection of the claims held by Preseott and 
Mr. Hawkins, as claims to their full amounts 
against the estate, he must take such bene- 
fit cum onere. Such claims amount, on their 
faces, to $105,023.84. He repudiates having 
had anything to do with the purchase of 
such claims, and has alleged and proved 
that what has been done towards purchasing 
them has been done wholly by Cady and 
Burtis, through the agency of Preseott and 



of Mr. Hawkins. The money that was rais- 
ed to purchase the claims, was put into the 
hands of Preseott, to the extent of §62,- 
315.81, and into the hands of Mr. Hawkins, 
to the extent of $1,564. With the former 
sum Preseott purchased claims to the 
amount of $103,409.84, and with the latter 
sum Mr. Hawkins purchased claims to the 
amount of $1,614. These claims, before they 
were so purchased, were all of them bona 
fide debts against the bankrupts, for which 
Lathrop was liable. By their rejection he 
is to be freed from the amount of indebted- 
ness which they represent. It is not equita- 
ble that he should be so freed without con- 
tributing his share of the money which went 
to satisfy the creditors who held the claims. 
Preseott and Mr. Hawkins represent those 
who furnished such money, whoever they 
were. The amounts paid by Preseott and by 
Mr. Hawkins for the claims must be refund- 
ed to them, as an equitable claim against 
the estate in the hands of the assignees, be- 
fore such estate can be distributed among 
the bankrupts or turned over to them. In 
this regard, Preseott and Mr. Hawkins may 
be considered as subrogated to the rights of 
the creditors who assigned to them, to the 
extent of the moneys they actually paid to 
such creditors, and the claims may be con- 
sidered as valid in their hands to the extent 
of the moneys they so paid, with interest. 

A suit for an accounting in respect of the 
partnership affairs of the bankrupts, as be- 
tween themselves, is pending in a court of 
the state. That is the proper tribunal to 
superintend and enforce such accounting, 
■the pleadings in such suit have formal 
shape, and the rights of the partners, as re- 
spects each other, will not be adjudicated 
as the out-braneh of a proceeding in bank- 
ruptcy. The assignees in bankruptcy are 
entitled to be relieved as soon as possible 
from this tedious and troublesome and acri- 
monious contest among these partners, and 
to depart without day when all the creditors 
of the bankrupts depart. 

A decree will be entered, providing, (1) for 
the payment in full, by the assignees, of 
the $231.80 of unpaid proved debts, with in- 
terest; (2) for the payment into court of the 
$93.37 of unpaid unproved debts, with inter- 
est; (3) for the payment of the commissions 
of the assignees, and the charges, fees, dis- 
bursements and expenses of their attorney 
and counsel, and the fees of the register 
and the clerk; (4) for the payment to Pres- 
eott of the §62,315.81, with interest, and to 
Mr. Hawkins of the $1,564, with interest; 
(5) for the transfer of the remainder of the 
estate by the assignees to the bankrupts 
jointly, by proper instruments. 

pTor a decision by the court sustaining certain 
questions asked Preseott upon examiuatiou be- 
fore the register, see Case No. 8,106.] 
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Case Ho. 8,105. 

In re LATHROP et aL 

[3 N. B. R. 46 (Quarto, 11); i 2 Am. Law T. 
124.] 

District Court, S. D. New York. July, 1869. 

Baskbdptct — ^Withdrawal of Counsel — ^Effect 
OF Default upon Discharge. 

In this case Mr. Da Costa, on behalf of pe- 
titioning creditors, moved for an adjudication 
of bankruptcy. 

Augustus F. Smith appeared for the debt- 
ors, Messrs. Lathrop, Ludington & Co. The 
question presented was, as to whether, in case 
he shoidd withdmw his appearance, and suffer 
a default to be taken against his clients, all 
the allegations in the petition should be taken 
as true in subsequent proceedings for their dis- 
charge, and THE COURT [BLATCHFORD, 
District Judge] decided that question in the 
negative, to the effect that the debtors would 
not be prejudiced in their application for a 
discharge by submitting to such default. 



Case No. 8,106. 

In re LATHROP et al. 

[4 N. B. R. 93.] 2 

District Court, S. D. New York. Nov. 16, 1870. 

Practice in Bankruftoy — Examination op Wit- 
ness BEFORE Register — Refusal to Answer. 

Where witness, who purchased claims against 
a bankrupt's estate, refused by the advice of 
his counsel to answer questions (or evaded a 
direct answer thereto), relative to the money 
or consideration used in the purchase thereof, 
from whom and how he obtained the same, oth- 
erwise than from the bankrupts, the witness 
testifying that he had not obtained the same 
from the bankrupts or either of them, licld, that 
he must answer tiie same, and this decision was 
certified to the register who took the testimony 
and certified it up to the court that a motion to 
punish for eontemot might be made thereon. 

[Cited in Re Krueger, Case No. 7.942,] 

[In the matter of Robert Lathrop, Daniel 
Cady, and Samuel Burtis, partners as La- 
throp, Cady & Burtis, bankrupts. The dis- 
trict court sent the case to the register to 
make report as to the rejection of certain 
claims against the bankrupt filed by C. D. 
Prescott Case No. 8,103. The case is now 
first heard by the register upon the examina- 
tion of Prescott, and second by the court 
upon the certificate of the register of refusal 
to answer.] 

Cyrus D. Prescott, of Rome, in the county 
of Oneida and state of New York, being duly 
sworn and examined at the time and place 
above mentioned, upon his oath, isays: Q. 1. 
—Was there any, and if so what bargain or 
agreement, express or implied, made or en- 
tered into between you and H. W. Belcher 
& Co. previous to their making proof in 
bankruptcy of their claim aganist these 

1 [Reprinted from 3 N. B. R. 46 (Quarto 11), 
by permission.] 

2 [Reprinted by permission.] 
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bankrupts, to transfer or dispose of the said 
claim or any part thereof? (Objected to the 
above and following questions as leading.) 
A.— There was none. Q. 2.— Was there any, 
and if so what bargain or agreement, ex- 
press or implied, made or entered into be- 
tween you and T. B. Peddle & Co., previous 
to their making proof in bankruptcy of their 
claim against these bankrupts, to transfer 
or dispose of the said claim or any part 
thereof? A.— There was none. Q. 3.— Was 
there any, and if so what bargain or agree- 
ment, express or implied, made or entered 
into between yourself and John R. Church, 
previous to his making proof in bankruptcy 
of the claim against these bankrupts, to 
transfer or dispose of the said claim or any 
part tliereof? A. — ^There was none. Q. 4.— 
When, for the first time, was any offer made 
by you to purchase his claim? A.— Not till 
after it was proved in bankruptcy by Wil- 
liam E. Church. Q. 5. — ^When did you buy 
the claim of Moseby and Tynberg? A.— 
About the 24th March, 1868, and after the 
adjudication of bankruptcy. It consisted of 
a note and balance of an account, the bal- 
ance of the account was assigned and note 
transf eri-ed. Q. 6.^Were you personally pres- 
ent with Mr. Crowell, the president of the 
Phoenix Ins. Co., at the time you purchased 
their claim of the company? A.— I was. Q. 
7.— Who else was present? A.— N. W. Burtis. 
Q. 8.— How many interviews did you have 
with Mr. Crowell? A.— Two at least. Q. 9. 
—Was the assignment of their claim to you- 
in writing? A.— Yes, sir. Q. 10.— Who deliv- 
ered the assignment to you? A.— I think Mr. 
Crowell, it jnight have been the vice-presi- 
dent. Q. 11.— Did you hear the conversation 
between N. W. Burtis and Crowell in regard 
to your purchasing this claim? A.— I did. 
Q, 12.— Have you read the examination of 
Crowell as to this conversation? A. — Yes, 
sir. Q. 13.— Was there anything said during 
these negotiations by N. W. Burtis to Cro- 
well, or by any one else to Crowell, in re- 
gard to saving anything for the firm of L. 
C. & B., or of Samuel B. Burtis, one of the 
members of the firm? A.— There was noth- 
ing of that sort said. Q. 14.— Was there any, 
and if so what bargain or agreement, ex- 
press or implied, entered into between you 
and Willister Knight & Co., previous to their 
making proof in bankruptcy of their claim 
against these bankrupts, to transfer or dis- 
pose of their said claim or any part thereof? 
A.— There was none. Q. 15.— Before this 
claim was proved in bankruptcy did you give 
anything whatever or agree to give anything 
whatever for this claim? A.— I did not. Q. 
16.— Was there ever to your knowledge any 
power of attorney to you to represent this 
claim? A.— There was none. Q. 17.— At what 
date did you purchase this claim, and was 
the assignment of it in writing? A.— The as- 
signment is in writing, I don't remember 
the date, it was subsequent to the adjudica- 
tion in bankruptcy. Q. 18.— Was there any. 
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and if so, what bargain or agreement, ex- 
press or implied, made or entered into be- 
tween you and T. H. Bates & Co., previous 
to tlieir making proof in bankruptcy of tbeir 
claims against these bankrupts, to transfer 
or dispose of the said claim or any part 
thereof? A.— There was none. Q. 19.— What 
amount of claims proved against the estate 
of Lathrop, Cady & Burtis, in bankruptcy, 
do you own and hold, without reckoning in- 
terest? A.— $103,409.Si. (Objection against 
counsel handing papers to witness from 
which to testify.) Q. 20.— What amount of 
claims proved against estate of Daniel Cady 
individually in bankruptcy do you now hold, 
without interest? A.— $628. Q. 21.— Are there 
any other claims proved in bankruptcy 
against him individually? (Objected to that 
the record should be produced.) A.— There 
are none. Q. 22.— What debts are there out- 
standing against the estate in bankruptcy 
of L. 0. & B., except these owned and held 
by you stated above? A.— Claims owned and 
held by Dexter A. Hawkins $1,614; four oth- 
er claims amounting in all to $231.yo. Total, 
?1,845.80, that's all. Q. 23.— What was the 
actual cost in cash to you of all the claims 
against the estate of the bankrupts, pur- 
chased and owned and held by you, without 
interest? A.— §62,315.81. Q. 24.— What is the 
interest on the said cost, from the respective 
dates of the purchase of each claim up to 
Kov. 1st, 1870, at 7 per cent? (Same objec- 
tion as to counsel showing witness papers 
to apply to all these answers and questions.) 
A.— $9,630.05. Q. 25.— What amount of time 
have you necessarily expended in arid about 
the purchasing of these claims? A.— Over 
one year. Q. 26.— What would be, in your 
opinion, an entirely reasonable and moderate 
compensation for your said time and services^ 
expended in the purchase of these claims? 
(Objected to as immaterial.) A.— ?5,000. Q. 
27. — In purchasing these claims were you 
acting for or employed by the bankrupts, or 
either of them, and if so, which? A. — I was 
not acting or employed by either of them. 

Examination of 0. D. Prescott, continued: 
Q. 28.— State if you know what has become 
of the claims against Lathrop, Cady & Bur- 
tis outstanding at the date of their bankrupt- 
cy on which the creditors held collaterals? 
A.— They have been paid in full by collec- 
tions of the collaterals. (Counsel for Cady 
«& Burtis offers in evidence proofs in this 
bankruptcy of the claim of T. B. Peddle 
and of the claim of H. W. Belcher & Co., and 
of the claims of Willister Knight & Co., and 
of the claim of T. H. Bates & Co., and of the 
claim of the Phoenix Ins. Co. The said 
proofs being on the files of the court. Ob- 
jected to on the ground that the papers are 
not produced, and it does not appear that 
the papers are on the files of the court.) 

Cross-examined by counsel for Kobt. La- 
throp: Q. 29.— Mr. Prescott, in your direct 
examination you say that you own and hold 
claims proved in bankruptcy against the 



estate of L. C. & B., to the amount of ?103,- 
409.84. Will you specify these claims? A.— 
I cannot give you the list now, but will pre- 
pare one and furnish it to-morrow. Q. 30.— 
Will you state from which of these parties 
you received the powers of attorney? A.— i 
will name them on the same list. I will 
furnish it to-morrow. Q. 31.— In your direct 
examination you say you have paid out 
in cash for these claims $62,815.81. Has 
any portion of this been returned or repaid 
to you in any manner, either directly or in- 
directly? A.— It has not. Q. 32.— Did you 
buy these claims personally or through other 
parties? A.— Both. Q. 33.— State through 
whom? A.— Dexter A. Hawkins pxirchased 
some for me, and Burtis and French the 
same, a broker by the name of Odell, I think, 
and I think there were two other brokers, 
but I don't recall their names; that's all I 
remember now. Q. 34.— What claims did 
Dexter A. Hawkins buy for you? A. — I will 
give what I remember of them, L. J. & J. 
Phillips, I thuik, John E. Kohlsast, E. Beh- 
rend, Storrs Bros. These are all I now re- 
call distinctly. Q. 35.— Have you any means 
of ascertaining? A.— I don't know that I 
have, except from Mr. Hawkins. Q. 36. — 
Have you any memorandum of payment 
made to Mr. Hawkins for these claims? 
A.— I cannot state, I do not recall any. I 
don't remember whether I made any memo- 
randum of it or not. Q. 37.— What claims 
did Burtis & French buy for you? A.— The 
claim of Moseby & Tynberg, two or three 
other notes and matters of account of which 
I can't recall the names. Q. 38.- To what 
amount about of claims? A.— I should think 
from $1,000 to $1,200 as near as I could state 
it now, Q. 39.— What did they pay for them, 
about? A.— Fifty cents on a dollar of the 
amount of the claims they bought. Q. 40.— 
Did you advance the money, and if so, when 
and how? A.^[ did, and cannot tell wheth- 
er cash or check, at or about the time of the 
purchase. Q. 41.— Can you fix the exact time 
in any way? A.— I don't know that I have 
any memorandum in regards to them. Q. 
42.— Did you make any entry of it? A.— 1 
have no recollection in regard thereto. Q. 
43.~Did you hand them the checks or the 
money personally? A.^L did. Q. 44.— At 
one time or at different? A.— At different 
times. Q. 45.— Where is the paper now that 
they bought up for you? A.— It may be in 
my proofs of claims in bankruptcy against 
the estate of L. C. & B., and may be in my 
possession, some is annexed to the proofs 
and some of it I have. Q. 46.— Where is that 
which is in your possession? A.— I cannot 
tell whether here or at Rome. Q. 47.— If it 
is here, where is it? A.— At Mr. Hawkins' 
office. Q. 48.- When did you last see it? 
A.~The last I remember seeing them was 
about the time of the proceedings in the 
Semner matter. It was probably the Spring 
of 1869. Q. 49.— What claims did Odell buy 
for you? A.— I cannot now tell. Q. 50.™ 
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Can you tell any of them? A.-My impres- 
sion is a note or notes held by Hewitt & 
Kyerson was one, and there were others 1 
do not recall. Q. 51.-Did he not buy m 
den's? A— I think he did, and others, I 
don't remember whose they were. Q. 52.— 
Where did vou get the money used in the 
purchase of' these claims? I now refer to 
all the claims. (Objected to by counsel as 
a matter not in any way pertinent to the is- 
sues under consideration, and that the ex- 
treme limit of inquiry on this subject would 
be as to whether he obtained the money or 
any part of it from the estate of bankrupts, 
or from the bankrupts.) A.-They were not 
purchased with money of the bankrupts, or 
either of them, or their estate. I did use 
money received upon collaterals held by me 
upon an indebtedness of the firm to me, 
prior to their bankruptcy, to the extent of the 
indebtedness; but this was my money. 
(The first part of the answer objected to as 
not responsiYe.) Q. 53.-To what amount 
did you receive money on these collaterals? 
A.— I cannot state. Q. 54.— About how much? 
A,— I have rendered an account of the collec- 
tions to the assignees in bankruptcy, and 
have no distinct recollections of the amount 
except that it was sufficient to pay the origi- 
nal debt. Q. 55.— What was the original 
amount of this debt? A.— About ?10,000. I 
think a little over that amount Q. 56.— 
Was this the same indebtedness testified to 
by you before Register Dwight in the matter 
of the American Manufacturing Company? 
A.— I did testify in relation to it in that pro- 
ceeding. Q. 57.— Did you use any other 
moneys except what you received upon these 
collaterals? A.-Yes, sir. Q. 58.— Where did 
you get it? (Objected to. Beyond the en- 
quiry as to whether it came from the bank- 
rupts or their estate, it is irrelevant, imper- 
tinent, improper, not connected with any 
of the issues in this proceeding.) A.— Not 
from the bankrupts, or either of them, or 
their estate. (Objected to as not responsive.) 
Q. 59.— Where did you get it? (By advice 
of counsel witness declines to answer the 
question farther than he has already answer- 
ed it, for the reasons stated in the objections 
to the same question before.) Q. 60.— Did 
you receive any part of it through N, W. 
Burtis, either directly or indirectly? (Same 
objection as before, also that N. W. Burtis 
is not a member of the firm of L. G. & B. 
the bankrupts, or in any way connected 
with tlie firm. Under advice of counsel, 
witness declines to answer for the same rea- 
sons before stated.) Q. 61.— Did you receive 
any part of it through Burtis & French, di- 
rectly or indirectly? (Same objection as be- 
fore, and under advice of counsel witness 
declines to answer for the same reasons 
before stated.) Q. 62.— Did you receive any 
part of it through Samuel W. Burtis? (Same 
objection, and that S. W. Burtis is not a 
member of the firm of L. C. & B. the bank- 
rupts, or in any way connected with the firm. 
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and under the advice of counsel, witness de- 
clines to answer for same reasons as before 
stated.) Q. 63.— Did you receive any part of 
it from Dexter A. Hawkins? (Same objec- 
tion, and under the advice of counsel the 
witness declines to answer for the same 
reasons as before stated.) Q. 64.— Has any 
part of it been raised upon or by means of 
any paper bearmg the name of Lathrop, 
Cady & Burtis? A.— Not unless it was busi- 
ness paper issued by them in the regular 
course of their business before their bank- 
ruptcy, and then outstanding and unpaid, 
and purchased by me of third parties hold- 
ing the same, and in no other way. (Ob- 
jected to as not responsive, and further ob- 
jected to counsel dictating to witness how 
he shall answer.) Q. 65.-Did you personal- 
ly raise any part of that money upon such 
paper? (Objected to same ground as be- 
fore, and as irrelevant and impertinent, in- 
quiring into matters that have nothing to do 
with the issues before the court, and under 
advice of counsel for the same reasons as 
before stated, witness declines to answer 
further.) Q. 66.— Did not N. W. Burtis raise 
money for you upon such paper as you men- 
tion? (Same objection, and under advice of 
counsel witness declines to answer for the 
same reasons before stated.) Q. 67.— With 
the ^ceptions of the money raised from col- 
laterals held as security for the $10,000 loan 
mentioned by you, did you not borrow the 
money used by you in the purchase of these 
claims? (Objected to as irrelevant, imperti- 
nent, and not connected with any of the mat- 
ters in issue. Witness under advice of coun- 
sel declined to answer for reasons before 
stated.) Q. 68.— Are you not still indebted 
for money so borrowed? (Same objection, 
witness under advice of counsel for reasons 
before stated declines to answer.) Q. 69.— 
Have you paid any interest on money bor- 
rowed as stated in above question? (Same 
objection. Witness undertheadviceof counsel 
for reasons before stated declines to answer.) 
Q, 70.— Have you paid any part of the prin- 
cipal of the money so borrowed as stated in 
above question? (Same objection. Witness 
under advice of counsel declines to answer 
for reasons before stated.) 
By the Register: 

I, Henry Wilder Allen, register in bank- 
ruptcy of said district, the referee appointed 
by the court in the above entitled matter to 
take proof as to the matters set forth in 
the petition of Robert Lathrop, verified De- 
cember 13th, 1869, and the answers thereto 
of Samuel E. Burtis, Daniel Cady, Dexter A. 
Hawkins, and Cyrus D. Prescott, do herebj 
certify that the foregoing is a true copy of 
the testimony of the witness, Cyrus D. Pres- 
cott, taken before me, and a true record of 
the proceedings before me in the above en- 
titled matter, on the 2d and 3d days of No- 
vember, A. D. 1S70. And I do further cer- 
tify, that the said witness, under the advice 
of counsel, refused to answer questions 59 to 
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70 inclusive, as appears by the foregoing rec» 
ord, and that at the request of the counsel 
for the petitioner, Kobert Lathrop, I certify 
and transmit the testimony of said Prescott 
to the court that a motion to punish for con- 
tempt may he made thereon. 

BLATCHFORD, District Judge. The wit- 
ness must answer the questions 59 to 70 in- 
clusive. The clerli will certify this decision 
to the register, Henry Wilder Allen, Esq. 

[For a decision of the points in issue in the 
prmcipal case, see Case No. 8,101.] 



Case No. 8,107. 

In re LATHROP. 
[See Case No. 8,106.] 

Case No. 8,108. 

LATHROP V. BROWN. 

[1 Woods 474; i 10 Am. Law Reg. (N. S.) 638; 
6 Am. Law Rev. 367.] 

Circuit Court, S. D. Georgia. April Term, 
1871. 

COXSTITDTIONAL LaW— IMPAIRING OBLIGATION OP 

Contract— Tax on Debts or Coxtkacts Owned 
Out of State — Taxks Paid Cosditios Pre- 
cedent to Maintaining Suit. 

The act of the legislature of Georgia, ap- 
proved October 13, 1870 [Laws Ga. 1870, p. 
401], which provided that in all suits brought 
m any court of the state, founded on any debt 
or contract made before June 1, 1865, or in re- 
newal thereof, the plaintiff should not have ver- 
dict or judgment unless the court was satisfied 
that all taxes upon said debt or contract had 
been paid for each year since the incurring or 
makmg thereof, and that in every trial upon 
such debt or contract, the fact that the same 
had been legally returned for taxes, and the 
taxes paid thereon, should be a condition pre- 
cedent to a recovery; impairs the obligation of 
contracts and is therefore unconstitutional and 
void. 

[Cited in Baldwin v. Buswell, 52 Vt. 60.] 

This cause was tried upon demurrer to a 
plea in bar. 

Edward J. Harden, for plaintiff. 
Frank S. Hesseltine, for defendant. 

BRADLEY, Circuit Justice. This is an ac- 
tion brought by Harvey W. Lathrop, a citi- 
zen of Mai-yland, against David M. Brown, 
upon a promissory note dated' January 1, 1862, 
whereby one Jacob L. Riley, as principal, 
and Brown as surety, promised by the fii-st 
of January then next to pay to John W. 3Ic- 
Leod, or bearer, $2,280.50 for value received. 
Two thousand dollai-s were paid on the note 
December 8, 1865, The suit is brought for 
the balance. The defendant, amongst other 
tilings, pleads that the contract was made 
prior to the 1st of June, 1865, and that by a 
statute of Georgia, of the 13th of October, 
1870, it was enacted that in all suits brought 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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in or before any court of the state, founded 
on any debt or contract made before the 1st 
of June, 1865, or in renewal thereof, it should 
not be lawful for the plaintiff to have a ver- 
dict or judgment in his favor until he had 
made it dear to the tribunal trying the same, 
that all legal taxes chargeable by law upon 
the same had been duly paid for each year 
since the mailing of said debt or contract. 
And further: In every trial upon a suit found- 
ed upon any such contract, it is provided 
that said debt has been legally given in for 
taxes, and the taxes paid shall be a condi- 
tion precedent to a recovery on the same; and 
in eveiy such case, if the tribunal trying is 
not clearly satisfied that said taxes have been 
duly given in and paid, it shall so find; and 
said suit shall be dismissed; and defendant 
avers that the causes of action in the deelaiu- 
tion mentioned were chargeable with taxes, 
which have not been given in or paid. 
The plaintiff demurs to this plea. The ques- 
tion is, whether said statute is constitutional, 
and I am cleai-ly of the opinion that it is not. 
It imposes upon the plaintiff conditions for a 
recovery which were not required to be per- 
formed when the contract was made— condi- 
tions onerous, and if he has not paid tlie 
taxes, impossible to be performed. It imposes 
a penalty and forfeiture for nonpayment of 
taxes, which it is conceded did not exist when 
the taxes were assessed and payable. It 
therefore [not only] s impairs the validity of 
contracts [but is an ex post facto law].3 Re- 
sti-ictions on the remedy which materially af- 
fect a contract tend as much to impair its 
validity as laws passed to abrogate it They 
differ only in degree. I have no hesitation or 
doubt on the subject 
Judgment for plaintiff. 
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Case No. 8,109. 

LATHROP V. DRAKE et al. 

[30 Leg. Int 141.] i 

Circuit Court, E. D. Pennsylvania. 1873.2 

Bankruptcy — Suit Br Assignec Got of Dis- 
trict Adjudging toe Bankkuptct— 
Jurisdiction. 
_ A circuit court of the United States has no 
jurisdiction of a suit by an assignee in bank- 
ruptcy appointed in another district of the same 
or another state, to recover the amount of a 
preference obtained by a creditor, through 
judgment and execution in a state court. The 
jurisdiction is vested exclusively in the district 
courts of the same or any other district. 

Plaintiff, assignee of Adams, brought this 
bUl for an account, &c., against defendants, 
to recover an alleged preference under the 
bankrupt act [of 1867 (14 Stat 517)]. The 
defendants, residents of Easton, in the East- 

3 [Prom 10 Am. Law. Reg. 638.] 

1 [Reprinted by permission.] 

2 [Reversed in 91 U. S. 510.] 
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ern district, were creditors of Adams, and 
on June 29tli, 1867, had obtained a confes- 
sion of judgment for §4,200, entered it up in 
the common pleas of Luzerne county, and 
proceeded to sell the personal estate of Adams 
at sheriff's sale, and received the proceeds 
on their judgment. On Octoher 7th, 1867. 
Adams Tvas decreed a hankrupt on his own 
petition in the Western district of Pennsyl- 
yania. Lathrop was confirmed as assignee 
December 15th, 1867. The case came up 
on bill, answer and evidence, in April, 1S72, 
and was continued imtil April 26th, 1873, 
when it came up for hearing before both 
judges. 

Two questions were raised by defendants' 
counsel: 1. The want of jurisdiction in the 
circuit court of the E. D. of Pennsylvania, 
the bankruptcy proceedingsbeing in the West- 
ern district 2. That the limitation in the 
2d section, began to run on the date of the 
preference, June 27th, 1867, the suit having 
been begun September 18th, 1869, more than 
two years after. Counsel for defendants in 
support of the first position cited the case of 
Sherman v. Bingham [Case No. 12,762], which 
affirms the opinion of Hopkins, J., in Goodal 
v. Tuttle [Id. 5,533], as to the exclusive juris- 
diction of the district courts of United States 
in bankruptcy, but confines that of the 
circuit court, to the district in which the 
proceedings in bankruptcy are pending. 

D. C. Harrington and F. C. Brewster, for 
plaintiff. 

Wm. M. Bull, W. H. Armstrong, and H. 
E. Wallace, for defendants. 

THE COURT (McKENNAN, Circuit 
Judge, and CADWALADER, District Judge), 
sustained the first point as to the jurisdic- 
tion and dismissed the bill; on the secona 
point, were of opinion that by the language 
of the 2d section, the cause of action ac- 
crued to the assignee on the execution of the 
assignment. 

[NOTE. Upon appeal by complainant to the 
supreme court, Mr. Justice Bradley delivered the 
opinion of the court reversmj? the decree of the 
circuit court upon the question of jurisdiction. 
The court held that under the bankrupt act the 
assignee might bring his suit to recover the bank- 
rupt assets in any circuit court out of the dis- 
trict in which the bankrupt proceedings were 
had. The learned justice did not consider the 
second point considered by the court above, but 
took up the case upon its merits, and the circuit 
court was ordered to enter decree for the com- 
plainant. 91 U. S. 516.] 
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Case No. 8,110. 
LATHROP et al. v. JUNCTION R. GO. et al. 
[9 Wkly. Notes Cas. 277.] 
Circuit Court, E. D. Pennsylvania. Oct. 28, 
1880. 
Bailroa-d Compax.ies— Coknecting Li xe— Char- 
ter Requiremests as to Operation — 
Equity — Injuxctiox. 
[1. Three railroads, P., R., and W., each hav« 
ing a terminus in Philadelphia, agree to con-. 



nect the termini of the three by a short con- 
necting road. For this purpose a new com- 
pany is organized, and a charter secured for a 
new corporation known as the J. railroad. The 
stock in the new corporation was, except a few 
shares, subscribed for and owned by the three 
railroads, P., R.. and W. In constructing the J. 
railroad one mile of the road was built by P. 
upon land owned by it, and at its own expense. 
Held that, although the property in the one mile 
of the road was in P., yet that it could not there- 
bv hamper and prevent J. from operating its 
whole road in furtherance of the purposes for 
which it was built, viz. as a continuous connect- 
ing line.] 

[2. A preliminary injunction will be granted 
upon a bill against J. and P., brought by an in- 
dividual stockholder of J., to restrain (1)_J. 
from declining or refusing to furnish motiv.. 
power and lie transportation of goods and pa.* 
sengers over its whole road to cars arriving bi 
R. intended for W., or vice versa, which, by iti, 
charter, it was required to do; (2) P. from in- 
terfering or hindering J. from performing its 
corporate duties in -the furnishing of motive 
power and the transportation of goods and pas- 
sengers over its whole line.] 

Motion for a preliminary injunction. 
Bill in equity, filed by Francis L. Lathrop 
and Lewis H. Taylor, citizens of the state of 
New Jersey, for themselves and other stock- 
holders of the Junction Railroad Company, 
against the Junction Railroad Company and 
the Pennsylvania Railroad Company, corpo- 
rations incorporated and doing business un- 
der the laws of Pennsylvania. At the same 
time that this bill was filed similar bills 
were filed by the Baltimore and Ohio Rail- 
road Company and the Central Railroad 
Company of New Jersey against the same 
defendants. The complainants each owned 
one share of stock of the Junction Railroad 
Company. 

The bill and affidavits set forth the follow- 
ing facts: On May 3, 1860, an act of assem- 
bly was passed (Laws Pa. 1860, p. 780) in- 
corporating the Junction Railroad Company, 
the capital to consist of 5,000 shares of §50 
each, subject to the general railroad law of 
February 1^, 1849. The company was au- 
thorized to construct a railroad, commencing 
at a point upon the Philadelphia and Read- 
ing Railroad, at or near the bridge of said 
company, near Peter's Island, in the River 
Schuylkill, thence by the best route to a 
point upon the line of the Pennsylvania 
Railroad, thence by the said railroad by the 
most direct and practicable route to a point 
upon the line of the Philadelphia, Wilming- 
ton, and Baltimore Railroad. The company 
was authorized to borrow money to the 
amount of $300,000, which was subsequently 
increased to §800,000. By a supplement, 
passed March 23, 1861 (P. L. p. 177), the 
company was authorized to use the railroad 
of the Pennsylvania Railroad and of the 
West Chester and Philadelphia Railroad, or 
either of them, with the consent of such 
companies, respectively, or to construct the 
whole or such parts of their railroad as may 
' be needful, with or without the use of one or 
both of the roads of the companies afore- 
1 said. The Junction Railroad Company was 
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formed by a combination entered into by the 
Pennsylvania Railroad, the Philadelphia, 
Wilmington, and Baltimore Railroad, and 
the Philadelphia and Reading Railroad Com- 
panies, and all the stock was subscribed for 
by them except a few shares subscribed for 
by individuals. The company was organ- 
ized, and proceeded to construct a railroad 
from a point on the Philadelphia and Read- 
ing Railroad to Haverford street, and also 
from the north side of Market street to a 
point on the Philadelphia, Wilmington, and 
Baltimore Railroad at or near Gray's Ferry. 
The ground between the north side of Mar- 
ket street and Haverford street belonged to 
the Pennsylvania Railroad (Company, being 
part of what is now called the company's 
yard. The road on this portion of the line 
was actually made by the Pennsylvania 
Railroad Company, they paying the cost of 
materials, labor, and all cost of construc- 
tion. Bonds were issued by the Junction 
Railroad Company to the amount of §800,- 
000, secm-ed by a mortgage of the entire 
road. Proceedings were afterwards insti- 
tuted by the Junction Railroad Company, In 
the state courts of Pennsylvania, against 
the Pennsylvania Railroad Company, to de- 
termine the rights of the said companies in 
the portion of road lying between Market 
street and Haverford street, and the decree 
of the supreme court of Pennsylvania de- 
clared the ownership of the strip to be in 
the Pennsylvania Railroad Company, with- 
out prejudice, however, to any rights of the 
Junction Railroad Company relating to the 
use of said portion, Pennsylvania Railroad 
Co.'s Appeal, 30 Smith [SO Pa. St.] 2C5. 

By the general railroad law of 1849 [Laws 
Pa. 1849, p. 79] it is provided that upon the 
completion of any railroad, the same shall 
be esteemed a public highway for the con- 
veyance of passengers and the transporta- 
tion of freight, provided that the said com- 
pany shall have exclusive control of the mo- 
tive power, and may estauush such rates of 
toll as to the president and directors shall 
seem reasonable; provided, however, never- 
theless, that said rates of toll, when the cars 
used for such conveyance are owned or fur- 
nished by others, shall not exceed two and 
one-half cents per mile for each passenger; 
three cents for each ton of 2,000 pounds of 
freight; three cents per mile for each pas- 
senger or baggage car; and two cents per 
mile for each produce or freight cax*. The 
Baltimore and Ohio Railr'^"-^ Company pro- 
posed to send its cars over the Junction 
Railroad in course of transmission to New 
York City, and to bring them back again for 
transmission to the West. The Philadelphia 
and Reading Company, and the Philadel- 
phia, Wilmington and Baltimore Railroad 
Company were ready and willing to receive 
and haul these cars, respectively, over their 
roads to and from the Junction Railroad, but 
the Junction Railroad Company refused to 
furnish the motive power to haul the said 
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cars over the portion of their road belonging 
to the Pennsylvania Railroad Company; per- 
mitting the Pennsylvania Railroad Company 
to furnish exclusively the motive power. 
The Pennsylvania Railroad Company were 
requested to furnish the motive power, but 
returned no answer. 

The prayer of the bill was, inter alia: (1) 
That the Junction Railroad Company be en- 
Joined from refusing to furnish motive pow- 
er to transport over their road freight or 
passengers shipped by the Philadelphia, 
Wilmington and Baltimore Railroad Com- 
pany, or the Reading Railroad Company. 
(2) That the Pennsylvania Railroad Com- 
pany be enjoined from interfering with the 
Junction Railroad Company in the perform- 
ance of their corporate duties, and in the 
transporting of freight and passengei-s. The 
Pennsylvania Railroad Company, in their 
answer, denied that they had ever surren- 
dered any of their rights to the Junction 
Railroad Company over that portion of the 
Junction Railroad which belonged to them, 
and ran through their yard; and denied 
that the Junction Railroad Company had 
violated its duty by refusal to ti-ansport pas- 
sengers or merchandise over said strip of 
land, and that they were themselves re- 
quired so to transport said ears. 

Samuel Dickson and John G. Bullitt, for 
the motion. 

If the owner of an estate stand by and see 
another expend money upon an adjoining es- 
tate, the latter relying upon an existing right 
of easement in the other estate, without which 
such expenditure would be useless, and do 
not intei-pose to prevent the work, he will 
not be permitted to interrupt the enjoyment 
of such easement. Brooks v. Curtis, 4 Lans. 
283. This is a right in the nature of a right 
of way of necessity. Washb. Easem. 31; 
Cro. Jac. 170-189; 4 Bac. Abr. 6SS, 689; 
Morris v. Edgington, 3 Taunt. 31. When two 
or more persons have a common interest in 
property, equity will not allow one to ap- 
propriate it exclusively, or impair its worth 
to the othei-s. Jackson v. Ludeling, 21 Wall. 
[88 U. S.] 616; Green's Brice, Ultra Vires, 
565, etc.; Delaware L. & W. R. Co. v. Erie 
R. Co., 6 a E. Green [21 N. J. Eq.] 
307; Jersey City & H. H. R. Co. v. Jersey 
City & B. R. Co., Id. 550. Adequate relief 
can be given on an interlocutory applica- 
tion. Oxlade v. Northeastern R. Co., 1 C. 
B. (N. S.) 454; Gaiton v. Bristol & E. R. Co., 
6 G. B. (N. S.) 639; Eaxendale v. West Mid- 
land R. Co., 3 Gi£E. 650, 7 L. T. (N. S.) 297; 
Attorney General v. Great Northern R. Co., 
1 Drew & S. 154; Lane v. Newdigate, 10 
Ves. 192; Robinson v. Lord Byron, 1 Brown, 
Gh. 588; Rankin v. Huskisson, 4 Sim. 13; 
Hervey v. Smith, 1 Kay & J, 392; Attorney 
General v. Metropolitan Board of Works, 1 
Hem. & M. 312; Hepburn v. Lordan, 2 Hem. 
& JI. 345; Beadel v. Perry, L. R. 3 Eq. 465; 
Cooke V. Chilcott, 3 Gh. Div. 694; Audenried 
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V. Philadelphia & R. R. Co., 68 Pa. St. 375; 
Cole SUver Min. Co. v. Virginia [Case No. 
2,990]; Baptist Congregation v. Scannel, 3 
Grant Cas. 49; Manhattan M. & F. Co. v. 
New Jersey S. X & M. Co., 8 C. E. Green 
[23 N. J. Eq.] 161. 

Wayne McYeagh, Chapman Biddle, and 
John Scott, for respondents the Pennsylvania 
Railroad Co. 

This is not a case for the issue of a pre- 
liminary injunction. There is no precedent 
for using a preliminary Tvrit to take the 
subject of the litigation from a party who 
has always heretofore enjoyed it, and give 
it pendente lite, to a party who has never 
heretofore enjoyed it— tliat being the function 
of a final decree only. There is "not only a 
current but a torrent of authorities" to the 
contrary. Child v. Douglas, Kay, 578; Tur- 
ner V. Spooner, 1 Drew. & S. 467; Dur^l v. 
Pritchard, 1 Ch. App. 244; Gale v. Abbot, 8 
Jm:. (N. S.) 988; Oamblos v. Philadelphia 
& R. R. Co. [Case No. 2,331]; Farmers* R. Co. 
V. Reno O. C. & P. R. Co., 53 Pa. St. 224; 
Mammoth Vein Consol. Coal Co.'s Appeal, 54 
Pa. St 183; Murdock's Case, 2 Bland, 460; 
Washington University v. Green, 1 Md. Ch. 
97; New York Printing & Dyeing Establish- 
ment V. Fitch, 1 Paige, 97; Bosley v. Susque- 
hanna Canal, 3 Bland, Go; Attorney General v. 
New Jersey R. & T. Co., 2 Green Ch. [3 N. J. 
Eq.] 136; Attorney General v. Cityof Paterson, 
1 Stock, Ch. [9 N. J. Eq.] 624. But even if a 
preliminary injunction were a proper remedy 
the complainants in this case are not entitled 
to the relief sought. Although they sue as 
nominal stockholders (having purchased one 
share each), the biU is' not filed in good faith 
for the protection of the stockholders' inter- 
ests, but is in aid of the other bills filed by 
the Baltimore and Ohio and the N. J. Central 
Raih'oad Companies, two foreign corporations 
of which the complainants are officers. Even 
in the case of bona fide stoddiolders' biHs, the 
complainants must aver that they had ap- 
pealed to the company to protect itself, and 
that it had refused. This bill contams no 
such allegation. Dodge v. Woolsey, 18 How. 
[59 U. S.] 331; Spai-hawk v. Union P. R. Co., 
4 Smith [54 Pa. St.] 401; Fon-est v. Man- 
chester S. & L. R. Co., 7 Jur. (N. S.) 887. 
The stockholders cannot have this relief upon 
any other grounds than that the du-eetors of 
the Junction Company are guilty of a breach 
of trust. They are not guilty of that breach 
of trust because the relation in which they 
stand to the Pennsylvania Railroad Company 
for tlie use of this mile of track is in effect 
and hi law a contract made in pursuance of 
the terms of their charter and exercise of then: 
discretion; and unless this court will under- 
take to put itself in the place of the dh-ectors, 
reversing their discretion, and say that the 
mile must be run in some other mode than 
under this contract, there can be no injunction. 
1 Potter, Corp. § 84; Green's Brice, Ultra 
Vires, 183. 
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James E. Gowen, for the Junction Railroad 
Co. 

McKENNAN, Circuit Judge. It is no part 
of my present purpose to notice any other 
than the main question in this case. It is 
sufficient for me to say, as to several other 
questions discussed by counsel at the argu- 
ment, that, in my opinion, the court has pow- 
er to grant the preliminai-y relief prayed for, 
and that the alleged impendhig injury to the 
interests of the complainants is of such a 
character as to entitle tliem to invoke the 
intervention of the court. The Junction Rail- 
road Company is a corporation created by a 
special act of the Pennsylvania legislature, 
dated May 30, 1860, whereby it was au- 
thorized to "construct a railroad commen- 
cing at a point upon the Philadelphia and 
Reading Railroad, at or near the bridge of 
said company, near Peter's Island in the 
river Schuylkill; thence by the best route 
to a point upon the line of the Pennsylvania 
Railroad, within one mile east of George's 
Run, at the village of Hestonville; thence 
by the line of the Pennsylvania Railroad, 
by the most direct and practicable route, to 
a point upon the line of the Philadelphia, 
Wilmington and Baltimore Railroad." By 
a supplement to this charter, passed in 1S61, 
the Junction Railroad Company was author- 
ized to "make a complete line of railway 
from a point on the Philadelphia and Read- 
ing RaiU-oad, at or near the bridge at Peter's 
Island, to a point on the Philadelphia, Wil- 
mington and Baltimore Railroad, at or near 
Gray's Perry bridge, by the most convenient 
and practicable route." By further legisla- 
tion the company was authorized to borrow 
§500,000 upon mortgage of its property and 
franchises, and upon this security a loan of 
that amount was negotiated upon the au- 
thorized guaranty of it by the three com- 
panies named. The stock of the company 
was taken and is now held by the Pennsyl- 
vania Railroad Company; the Philadelphia 
and Reading Raih-oad Company, and the 
Philadelphia, Wilmington and Baltimore 
Railroad Company^ except a few shares 
which were held by individuals. At the 
organization of the company in 1861, the 
president of the Pennsylvania Railroad Com- 
pany was elected its president, and occupied 
that position until 1867, during which time 
the whole line of its road was located 
definitely between its prescribed termini; un- 
der bis direction a large sum, to wit, about 
$870,000, was expended in its construction, 
and the whole of the road, except that part 
between Market and Thirty-Fifth streets, 
was completed by it This intervening part 
was constructed by the Pennsylvania Rail- 
road Company, and was held by the supreme 
court of Pennsylvania to be the property of 
that company, and this decision must be re- 
garded as conclusive, so far as the legal own- 
ership of that link is concerned. But in 
view of the admission that the Junction 
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Railroad may have rights touching the use 
of the section of road referred to, the decree 
was entered without prejudice to such rights, 
or to the assertion of them in an appropriate 
proceeding. 

Various other facts are alleged in the bills 
of complaint, and are yerified by the accom- 
panying affidavits, which, all together, con- 
stitute a "strange, eventful" history of the 
constiTiction of the road. Enough of them 
have been here stated to indicate the vital 
object, and the essential importance to the 
public, of the construction of the road. The 
Pennsylvania, the Philadelphia and Reading, 
and the Philadelphia, Wilmington and Balti- 
more Railroads terminate at Philadelphia. 
They were unconnected with each other, and 
so the immense traffic requiring transfer 
from the one to the other, was necessarily 
conducted with great expense, inconven- 
ience, and embarrassment. These difficul- 
ties could be almost entirely avoided by the 
construction of a continuous line only about 
four miles long, from Gray's Ferry to 
Peter's Island, and accordingly the Junction 
road was projected and made. A broken 
line with a gap in the middle of it would not 
answer the purpose; its continuity was abso- 
lutely essential to effectuate the object of its 
creation, as well as to meet the just ex- 
pectation of its stockholders and the public. 
So, in the annual report of the Pennsylvania 
Railroad Company, Feb. 3, 1862, it is said: 
The Philadelphia, Wilmington and Baltimore 
Railroad Company, the Philadelphia and 
Reading Railroad Company, and the Penn- 
sylvania Railroad Company have organized 
the Junction Railroad Company, under a 
charter procured from the legislatui-e of 
1860, and amended at the last session. The 
object of this line is to connect these three 
railroads by a continuous line along the 
west bank of the Schuylkill river, from the 
Reading Railroad, near Peter's Island bridge, 
to the Philadelphia, Wilmington and Balti- 
more Railroad, at Gray's Ferry, intersecting 
the Pennsylvania Railroad, near the wire 
bridge, at Fairmount, so that an interchange 
of freight between these lines may be ef- 
fected without passing through the populous 
portions of the city. In apparent accord- 
ance with this declaration were all the acts 
and declarations of the Pennsylvania Rail- 
road Company during the progress of con- 
struction until the controversy arose as to 
the ownership of the middle section, and 
they may, therefore, be fairly regarded as, 
in a great measure, inducing the expendi- 
ture of the large sum laid out by the Junc- 
tion Railroad on its line. Any other hy- 
pothesis must assume that the Junction Rail- 
road Company was willing to impei-il the 
chief object of the enterprise and the value 
of its investment, by making itself entirely 
dependent upon the arbitrary will of the 
owner of the middle section for the profit- 
able use and enjoyment of the two other 
sections of the line. 



Ought the Pennsylvania Railroad Company 
then to be permitted so to control the sec- 
tion of the road of which it is the proprietor, 
as to exclude the Junction Railroad Com- 
pany from participation in its use as part of 
a continuous line? I think not It must 
be treated, in eauity, as having agreed to 
such reasonable use of the section owned by 
it, as is necessai-y to effectuate the common 
object of those who furnished the means of 
constructing the Junction Railroad as a con- 
tinuous line; and, to that extent, to a modi- 
fication of its proprietary rights. It would 
certainly be unwarrantable in the Junction 
Company to exclude the Pennsylvania Rail- 
road Company from the beneficial use of the 
northern and southern sections of the Junc- 
tion road, either by denying it altogether 
or by imposing burdensome restrictions up 
on it. Why ought not a like measure or 
justice be meted out to the other interests 
associated with the Pennsylvania Company 
in reference .to the middle section of the 
Junction road, when it induced these inter- 
ests to make large expenditures of money 
and incur large liabilities upon the faith 
that this middle section should constitute 
an indispensable constituent of a joint en- 
terprise? There is no just ground for any 
discrimination. While I am of opinion that 
the Junction Railroad Company may have 
the right to employ its own motive power 
over the whole line between its termini, yet, 
I think, the operations of the road should 
be conducted with as little friction as pos- 
sible, and without any avoidable abridg- 
ment of the proprietary rights of the Penn- 
sylvania Railroad Company. The injunc- 
tion granted, therefore, will not restrain 
that company from operating its own por- 
tion of the line with its own motive power. 

The following decree was entered: 

(1) And now it is ordered and decreed that 
an injunction be granted until further or- 
der of this court, enjoining and restraining 
the said Junction Railroad Company, its 
officers, servants and agents, from declin- 
ing or refusing or in any manner failing 
to perform the duties required of them 
by the charter of said company, and es- 
pecially from declining or refusing to fur- 
nish motive power, haul, receive, ship or 
transport over its road freights or pas- 
sengers arriving in cars by the Philadel- 
phia, Wilmington and Baltimore Raikoad 
destined for the Philadelphia and Reading 
Railroad or its connections, or from declin- 
ing or refusing to furnish motive powei', 
haul, receive, ship or transport freight or 
passengers arriving in cars by the Philadel- 
phia and Reading Railroad, destined for the 
Philadelphia, Wilmington and Baltimore 
Railroad or its connections. 

(2) That the said Pennsylvania Railroad 
Company, its officers, agents, and servants, 
be enjoined and restrained .from interfering 
with or in any manner hindering the said 
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Junction Railroad Company from perform- 
ing its said corporate duties and transport- 
ing freight and passengers as aforesaid. 

(3) This injunction shall not be taken to 
restrain the Pennsylvania Railroad Com- 
pany from furnishing exclusively the mo- 
tive power to transport the cars aforesaid 
over and upon that portion of the Junction 
line which is situated between the north 
side of Market and Thirty-Fifth streets in the 
city of Philadelphia. 



Case ISTo. 8,111. 

LATHROP V. NELSON et al. 

[4 Dill. 194.] 1 

Circuit Court, W. D. Missouri. 1877- 

MOKTGAGES — Wno ENTITLED TO ReNTS ASD PROF- 
ITS FOR THE PeKIOD ISTERVESISG BETWEES THE 

Sale and the Confirmation of the Sale. 

1. A mortgagee of real estate in Missouri, 
who becomes the purchaser thereof at a sale 
made by a trustee under a power of sale in the 
mortgage, in which sale the assignee in bank- 
ruptcy of the mortgagor joined, by order of the 
bankruptcy court, was held, under the circum- 
stances, entitled, as against the assignee in 
bankruptcy, to the rents and profits of the es- 
tate sold, for the period intervening between 
the day of sale and the date of the confirmation 
of the sale by the bankruptcy court 

[Cited in Blackburn v. Selma R. Co., 3 Fed. 
698.] 

2. In general, the confirmation of a sale by 
the court relates back to the time of the sale, 
and entitles the purchaser to the intermediate 
rents and profits; but this rule may, of course, 
be changed by statute, and may, it seems, yield 
to countervailing equities arising out of special 
circumstances. 

pji error to the district court of the Unit- 
ed States for the Western district of Mis- 
souri.] 

This case came up in the district court on 
a demurrer to the answer as not stating 
facts sufficient to constitute a defence. The 
demun*er -was sustained by the district 
coui*t, and the defendant [Gardiner] La- 
throp, declining to plead further, final judg- 
ment was rendered against him, to reverse 
which he has prosecuted this writ of error. 
The defendant below is the assignee of an 
estate in bankruptcy, to which certain real 
propei-ty belonged, upon which plaintiffs 
[R. H. Nelson and others] held a deed of 
trust to secure a note of the bankrupts for 
§8,000. A sale of said real estate by the de- 
fendant, in conjunction with the trustee, 
under the deed of trust, was ordered— sub- 
ject expressly to the approval of the dis- 
trict court. The sale ^as made on the 8th 
day of May, 1875, and the property struck 
off to the plaintifCs at the sum of $6,200. 
The sale was not confirmed by the court un- 
til the 28th day of February, 1S76, when the 
assignee, defendant, was ordered to tender 
a deed and demand a credit of the purchase 
price upon the note. The deed was execut- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here yeprinted by permission.] 



ed and delivered, and the credit of §6,200 
made on the note held by plaintiffs, on the 
29th day of February, 1876. The property 
did not sell for enough to pay the mortgage 
debt due to the plaintiffs below. The credit 
was so indorsed on the note as to stop in- 
terest from the date of the sale, on the 8th 
day of May, 1875, if the sale should be con- 
firmed and the debtor should be entitled to 
have the credit made as of the day of sale. 
Between the 8th day of ifay, 1875, and the 
29th day of February, 1876, the defendant 
had collected rents from the property to the 
amount of §962.55, being all the time in pos- 
session. The suit was brought to recover 
these rents. The answer set up the above 
facts as a defence, claiming the said rents as 
general assets, and offering to let plaintiffs 
come in as general creditors for the remain- 
der of their debt, 

. G. Lathrop, for plaintiff in error. 
Gage & Ladd, for defendants in eiTor. 

DILLON, Circuit Judge. The question pre- 
sented is, which of the parties, under the cir- 
cumstances, is entitled to the rents and prof- 
its of the estate for the period intervening be- 
tween the date of the sale and the date of 
the confirmation? !nie order of sale was 
silent in this respect. The contest is between 
the mortgagees, who afterwards became pur- 
chasers of the mortgaged property for less 
than their debt, and the assignee in bank- 
ruptcy, representing the unsecured creditors 
of the bankrupt It is not shown that the de- 
lay in the confirmation is attributable to the 
acts or conduct of the plaintiffs below. 

It is true that no title passes until the sale 
is confirmed, Williamson v. Berry, 8 How. 
[49 U. S.] 546; In re O'Fallon [Case No. 10,- 
445]. But when the sale is confirmed, if 
there are no equitable circumstances, and no 
statute to change the general rule, the rights 
of the purchaser relate back to the date of 
the sale, so as to entitle him to the rents and 
profits for the intermediate period. Such is 
the settled doctrine of the English courts. 
-The state of tlie decisions in England on this 
subject is well shown by the judgment of 
Lord Chancellor Sugden, in Vesey v. Elwood, 
3 Dm. & War. 74. He attempts to reconcile 
what has been sometimes supposed to be a 
conflict in Lord Eidon's views, in Ex parte 
Minor, 11 Ves. 559, and in Anson v. Towgood, 
1 Jac. & W. 637, and adds: "It appears to 
me that these ca.ses are fairly distinguisha- 
ble; and if not, that Ex parte Minor is not 
the case which ought to be followed." * * * 
"The court has gi*eat power over these eon- 
tracts ^sales by masters under decrees), and 
it might feel itself at liberty to throw a loss 
by fire, before the eonfii-mation of the report, 
upon the sellers," as in Ex parte Minor. 
Such a power is not inconsistent with the 
doctrine that when the chancellor's power to 
open a sale is not exercised and the sale is 
confirmed, that the rights of the purchaser 
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relate back to the time of tlic bidding. Tre- 
fusis V. Lord Clinton, 2 Sim. 359. 

Usually, the doctrine of relation back works 
justly and equitably. Tlie bidder must be 
}'eady at all times to keep his bid good. 
Frequently he must pay the amount thereof 
at the time .the bid is made, and when this 
is the case he loses, of course, the use of his 
money. The time of the confirmation Is vm- 
certain. If he loses interest or the advan- 
laseous use of his money, he should have the 
rents and profits as compensation. The ap- 
])lication of this rule does not, in such cases, 
injui-e the owner, as it will enhance the price 
wliich j>urchaser can afford to pay. There 
may be cases where the application of the 
general rule above stated would be inequita- 
ble. In such an event, the rights of the par- 
ties in interest can be settled on some other 
basis. 

The English doctrine on this subject seems 
to be supported by the weight of American 
authority,— Taylor v. Cooper, 10 Leigh, 317; 
Wagner v. Cohen, 6 Gil. [Md.] 102,— but the 
decisions are conflicting,— Armstrong v. Mc- 
Clure, 4 Heisk. [Tenn.] 80; In re Bledsoe 
[Case No. 1,533], afQrmed by the circuit court, 
January, 1S75. 

Without intending to assert that there is 
any invariable rule on this subject which will 
apply in all cases, my judgment is that, un- 
der the facts here presented, and as between 
these parties, the docti'ine of relation bade is 
just in its operation, and the plaintiffs below 
are entitled, as against the assignee in bank- 
ruptcj-, to the rents which accrued interme- 
diate the sale and the confirmation. 
This conclusion is not in conflict with any 
statute of the state of Missouri. On the con- 
trary, the statutes of Missouri, prior to the act 
of May 15th, 1877, give no redemption from 
sales by a trustee under a power in the deed 
of trust. The trustee alone might have made 
the sale, and no confirmation by the bank- 
niptey court would have been necessary. In 
tliis event the purchaser would have been en- 
titled to immediate possession. As the mort- 
gaged estate was not worth the debt secured 
by the mortgage, the bankruptcy court, or the 
assignee, as it turned out, had no real con- 
cern in the matter; and their intervention 
should not have the effect to deprive the 
mortgagee of substantial rights given him by 
the mortgage and the laws of the state. 

"The assignee in bankruptcy is not requir- 
ed," says the supreme court of the United 
States, "to take measures for the sale of 
mortgaged property unless its value is great- 
er than the encumbrance. His duties relate 
chiefly to the unsecured creditors, and he 
need not trouble himself about encumbered 
property unless something may be realized 
out of it on their account, or unless it be- 
comes necessary to do so in order to ascer- 
tain the rights of the secured creditor in the 
general estate. McHenry v. La Societe 
Prancaise (October term, 1877) 95 U. S. 58. 

The judgment below is affirmed. 



NOTE. The following is an extract from the 
argument of Mr. Lathrop, for the plaintiff in er- 
ror: "The plaintiffs below cannot claim as ven- 
dees from the 8th day of May, A. D. 1875, be- 
cause the sale was not complete until confirmed, 
on the 28th day of February, A. D. 1876, by the 
court. The sale was made on the express condi- 
tion of its being approved by the court, and the 
condition was not complied with until the 28th 
day of February, A. D. 1876. Until then, the 
sale was inchoate — a mere offer by the plaintiff^^, 
accepted by the defendant, but requiring the ac- 
ceptance of the court before making it complete. 
Two acts were necessary to make a valid sale — 
the act of defendant in striking off the property, 
and the act of the court in approving and confirm- 
ing what the defendant had done. One was as 
essential as the other, and until the court had act- 
ed, there was no sale. The title did not pass un- 
til these formalities were complied with, and un- 
til the title passed the plaintiffs cannot claim as 
vendees. Ror. Jud. Sales, §§ 2. 6, 7, 13. 15, 124, 
134; Williamson v. Berry, 8 How. [49 U. S.] 
54G; In re O'Fallon [Case No. 10,445]. The 
doctrine of relation cannot be invoked so as to 
make plaintiffs entitled to the rents from the 8th 
day of May, 1875. The defendant, having re- 
mained in possession and collected the rents, is 
entitled to hold them as general assets up to the 
day when the confirmation of the sale was had, 
the price paid by the plaintiffs, and the deed to the 
pioperty executed and delivered." Armstronjf v. 
McChire, 4 Heisk. (Tenn.) 80; vide In re Bled- 
soe [Case No. 1,533]; Pickens v. Reed, 1 Swan. 
80. 

The following is an extract from the argument 
of Messrs. Gage & Ladd, for the defendants in er- 
ror: "The confirmation by the court and the con- 
veyance related back to the time of the sale, and 
the purchasers became entitled to the rents and 
profits for the intervening period. Taylor v. 
Cooper. 10 Leigh, 318; Wagner v. Cohen, 6 Gilt, 
102, 103; Castleman v. Belt, 2 B. Mon. 158. 
Contra, Armstronir v. McChire. 4 Heisk. 80. In 
the first case (10 Leigh, 818), Tucker. J., states 
the law as follows: 'I have not the slightest doubt 
of the right of Cooper, the purchaser, to the rent 
in question. The nrinciples of the court, accord- 
ing to the English practice, I take to be clearly 
these: * * * But, thirdly, when the sale is 
confirmed, that is where both contracting parties 
(tiie purchaser and the court) concur in ratifying 
the inchoate purchase, the confirmation relates 
hack to the sale, and the purchaser is entitled to 
e-^erything that he would have been entitled to if 
the confirmation and conveyance had been con- 
temporaneous with the sale. Anson v. Towgoo 1. 
1 Jac. & W. 637. * * * The report having 
been confirmed, he must be considered complete 
owner from the date of the sale, and, of cour<;e, 
entitled to the rent becoming due after it.' In 
the second case cited (6 Gill, 102), it is said: 'Al- 
tliough this is the character of the imperfect 
right acquired by a purcliaser at a sale of this 
kind, yet it gives to him an inchoate and equitable 
title which becomes complete by the ratification 
of the court. When this is accomplished, the rat- 
ification retroacts and he is regarded by relation 
as the owner from the period of the sale. Ho is. 
as such proprietor, entitled to the intermediate 
rents and profits of the estate.' To the same ef- 
fect is the third case cited (2 B. Mon. 158). The 
case in 4 Heisk. 80, is in direct opposition to the 
above. The court seems to have considered the 
question as settled by a prior decision (1 Swan, 
82). The latter case was a sale of school lands, 
and a statute provided that the title should re- 
main in the state until payment of the purchase 
money, which was after confirmation. In that 
case there could be no possible room for the oper- 
ation of the doctrine of relation. The Tennessee 
court, however, defends its own position and dis- 
approves of the conclusion reached by other courts, 
and in this is opposed to all authority- This is 
the English doctrine, as held by Lord Eldon in 
Anson v. Towgood, 1 Jac. & W. 637; by Sir Wm. 
Grant in Fluyder v. Cocker, 12 Yes. 28; by 
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Lord liYndhurst in Trefiisis v. Lord qiinton, 2 
Sim. 359; and most decisively by Sir Ed. Sugden 
in Vesey v. Blwood, 3 Dru. & War. 79. In this 
last case it is shown that the objections to the con- 
sistency and justice of the doctrine referred to in 
the Tennessee case, do not exist. The doctone 
of relation as applied to conGrmations of judicial 
sales is eminently just and wise. The bidder at- 
the sale is hound to be ready with his money at 
all times. CJonfirmation may be made any day. 
It may also he delayed. If he knows that he is 
to have the rents as compensation for interest, 
he knows what he is buying; otherwise not. The 
security of the purchaser is also the advantage of 
the seller in the matter of price. It is an old 
rule, settled by the judgment of the wisest judges, 
and it ought not to be set aside in this case, where 
the purchasers, who are also the mortgagees, have 
already been deprived of a large amount of the 
rents of the mortgaged property for the benefit of 
the general creditors, to which rents the general 
creditors were in no manner entitled." 
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Case No. 8,113. 

LATHROP V. STEWART. 

IG: IMCcLeaii, 630.3 i 

Circuit Court, S. B. Ohio. Oct. Term, 1855. 

Evidence — Pboductioji o? Recdbd — EyipENCB, 
UNDER Plea op Pkatjd— Bankrupt Pro- 

OBEDING — ENTITItED TO NOTICE. 

1. Where a record is introduced collaterally as 
evidence, from a court of general jurisdiction, and 
where, from the face, of the record, it appeared' 
the court had jurisdiction, no evidence will be 
heard, to contradict the reco^. 

2. A, pIea<o^ fraud, generally, is. not sufficient to 
admit of evidence in a bankrupt case,. vf)i^r,e the 
bankrupt had been engaged' in an extensive com- 
mercial business. 

3. The bankrupt, in such a case, is entitled- to 
notice of the a.qts which are alleged to.be fraudu- 
lent. 

[This wag ail action at law by Sylvanus 
Lathrop against William Stewart. The court 
overruled a demurrer to a plea of discharge 
in bankruptcy. Case No. 8,113. The plaintijffi 
then replied that the bankruptcy court had 
no jurisdiction. The ease is now first heard 
upon issue joined on this replication.] 

Mr. Peck, for plaintiff. 
Mr. Pox, for defendant 

OPINION OP THE COURT. This action 
is founded upon four bills of exchange, one 
for Ave thousand dollars, payable to. plain-, 
tiff and accepted by defendant; a second for 
two thousand dollars, drawn by defendant 
on Shannon, indorsed by Church, Lathrop 
and Stockton; a third drawn by defendant 
and indorsed as above; and a. fourth drawn 
and Indorsed as the third bill. The defend- 
ant pleaded a discharge under the bankrupt 
law. The plaintiff replied, that the court 

t [Reported by Hon. John McLean, Circuit 
Justice.] 
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had no jurisdiction, as the bankrupt was 
neither a citizen or resident at Mobile* in 
Alabama, where the discharge was obtain- 
ed. Issue joined on the repllQation. 

THE COURT held that under this issue, 
parol evidence could not be received to con- 
tradict the record. The bankrupt court had 
general jurisdiction in bankruptcy. On the 
face of the record-, the- court appears to have 
had jurisdiction of the case; and as the rec- 
ord is Introduced collaterally, it could not be 
impeached. Evidence was then offered to 
show the accounts of the bankrupt, and his 
general dealing with his creditors. But THE 
COURT held that in this case a general plea 
of fraud was insufficient. That the specific 
aets^whlch are alleged to be fraudulent must 
be stated, to give notice to the banki*upt, 
that he may be prepared to meet them. That 
without such notice, in su case so complicated 
as a bankruptcy must- be, where the bank- 
rupt had been engaged in a large commercial 
business, he could notbeexpectedito.be pre- 
pared to meet the fraud, unless reasonable 
notice of the facts relied upon, to. show it, 
were given. 

The counsel; for the defendant admitted; 
that the ground on which he principally re- 
lied to show fraud. Involved the jurisdic- 
tion of' th& court Tha court in order to 
admit the plea ta be filed, discharged the 
jury and gave leave, to the plaintiff to amend 
his pleadings- But as amended pleadings 
were not filed, at the close of the term, the 
court entered a judgment of nonsuit, with 
leave fon the- defendant, at the ensuing reg- 
ular term, to moyeto set it aside 



Case ISTq. 8,113. 

LATHROP V. STUART. 

[5 McLean, 167.] i 

Cfccuit Court, D. Ohio. Oct Term, 1850. 

Presumption of Jurisdiction — Plea op Dis- 
charge IN BANKKUBTOy — JURISDICTION OP Blg- 

TRicT Courts over BASKituPTOT. 

1. A judgment or- decree of a court having jjle- 
nary jurisdiction of the subject matter, being 
averred in pleading, it will be presumed tihat the 
requisite prior proceedings were had. 

2. The proceedings under the late bankrupt 
law of the United States [5 Stat. 440] upon the- 
petition of a debtor for relief, are not ex parte in 
their character. 

3. This court will take judicial notice that the 
district courts of the Union were invested with 
exclusive original jurisdiction in such cases; and 
a decree and certificate of discharge being averred, 
the court will presume that all previous necessary 
steps were duly taken. 

[Cited in Sawyer v. Rector, 5 Dak. 110, 37 
N. W- 747.] 

4. The 4th section of the late bankrupt act 
makes the decree and certificate conclusive, unless 
fraud in obtaining them is ayerred. 



1 [Reported 
Justice,] 
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[This was an action by Sylvanus Lathrop 
against "William Stuart. Heard on demurrer 
to a plea of diseiiarge in bankruptcy.] 

D. Peck, for plaintiff. 

:Ur. Fox, for defendant 

OPINION OF THE COURT. The plea to 
"Which a demuiTer is filed in this case, sets 
up in bar of the action, the- defendant's dis- 
charge under the late bankrupt act, by the 
decree of the district court of the United 
States for the Southern district of Alabama. 
The averment of the plea is, that such decree 
'was duly entered, and a certificate issued in 
pursuance thereof. It is insisted that the plea 
is deficient, in not averring that a petition was 
:filed, and that the court had jurisdiction.^ It 
is a principle long since settled, that in plead- 
ing the judgment or decree of a court hav- 
ing plenaiy jux-isdiction of the subject, it Is 
not necessary to set f oi-th the proceedings pre- 
liminary to such judgment or decree. The 
presumption of law is conclusive, that all the 
requisite prior proceedings were had in the 
case, till the contrary appears. This general 
doctrine is not controverted by the counsel 
in support of this demurrer, but its appli- 
cability to a decree of a district court in bank- 
ruptcy is denied. It is contended that pro- 
ceedings in bankruptcy under the late law 
Avere virtually ex parte; and that a party 
pleading a discharge under it must aver that 
all the steps required by the statute have been 
strictly pursued, and that the court had juris- 
diction to enter the final decree. It may be 
remarked in the first place, that the court 
can see no reason for holding that bankrupt 
proceedings are. In any just sense of the term, 
ex parte in their character. By the express 
requirement of the bankrupt act, the creditors 
of the petitioner for relief under it were en- 
titled to notice of the pendency of the petition, 
by publication in at least three newspapers in 
the district. And, in addition to this, before 
a final decree of discharge could be entered, 
every creditor of the applicant whose resi- 
dence was known, was entitled to notice, 
either personally served on him, or by letter, 
directed to him, at his usual place of residence, 
of the time and place of the hearing of the pe- 
tition for a final discharge. This court will 
presume that this requisite of the law has 
been complied with; and, consequently, that 
the creditors of the defendant were parties to 
the proceeding in bankruptcy. In this view. 
It was not ex parte; and the legal presump- 
tion in favor of the regularity and validity 
of the steps pursued prior to the decree, exists 
in full force. 

The court will take judicial notice of the 
fact, that the district courts of the Union 
were vested with exclusive jurisdiction in all 
original proceedings under the bankrupt act. 
By the 7th section of that act, it is expressly 
declared, "that all petitions by any bankrupt 
for the benefit of said act, and all petitions 
by a creditor against any bankrupt undoi* 
said act, and all proceedings in the case to 



the close thereof, shall be had in the district 
court within and for the district in which the 
person supposed to be a bankrupt shall re- 
side or have his place of business, at the time 
when such petition is filed, except where other- 
wise provided in this act." This provision is 
quite suflicient, in the judgment of this court, 
to support the usual legal intendments in 
favor of the proceedings and jurisdiction of 
a district court, in bankrupt cases. But we 
suppose the provision of the 4th section of the 
bankrupt law, declaring the force and effect 
of a decree of discharge, is conclusive upon 
the question presented on this demurrer. That 
provision is as follows: "And such discharge 
and ceitificate, when duly granted, shall, in 
all courts of justice be deemed a full and com- 
plete discharge of all debts, contracts, and 
other engagements of such bankrupt, which 
are provable under this act, and shall be and 
may be pleaded, as a full and complete bar 
to all suits brought in any court of judicature 
whatever, and the same shall be conclusive 
evidence of itself in favor of such bankrupt, 
unless the same shall be impeached for some 
fi-aud or wilful concealment by him of his 
property or rights of property." In the case 
of White V. Howe [Case No. 17,549], a con- 
struction was given to this provision, in the 
decision of a demurrer to a plea precisely like 
that now before this court. This decision 
was made in the Michigan circuit court, Judge 
McLean presiding. His language is: "The 
plea is substantially good. It is not necessary 
to set out in such plea more than the cer- 
tificate and discharge duly authenticated. 
The above provision makes these evidence, 
and conclusive evidence, unless the proceed- 
ings shall be shown to have been fraudulent." 
The demurrer Is therefore overruled. 

[NOTE. The court subsequently gave leave 
to the plaintiff to amend his pleadings so that a 
plea of fraud mipcht be filed. But, as the amend- 
ed pleadings were not filed, judgment of nonsnit 
was entered, with leave to move to set aside. 
Case No. 8,112.] 



LATHROP (VOGLE v.). See Case No. 16.- 
985. 

LATHY (BAYARD v.). See Case No. 1,131. 



Case No. 8,114. 

LATIMER V. MOORE et al. 

[4 McLean, 110.] t 

Circnit Court, D. Michigan. June Term, 1846. 

Annuity — Ddtt of Tenant fou Life as to In- 
cumbrances — Mortgages — Receivek 
TO Pat Charges. 

1. A personal decree will be made against the 
heir for an annuity charged on the land. 

2. A tenant for life is bound to keep down the 
interest of incumbrances, although the whole of 
the rents are exhausted by it. 

[Cited in Murdoek v. Ford, 17 Ind. 55.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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3. A court will sometimes appoiut a receiver to 
pay the amiual charges on the mortgaged prem- 
ises. 

4. The above principles will be applied, if the 
land under incumbrances shall not sell for the debt 
secured by the mortgage. 

[This was an action on a mortgaged debt 
by P. Latimer against Moore, Matteson, and 
BamumJ 

Mr. Seaman, for complainant 

OPINION OF THE COURT. This bill 
was filed to foreclose a mortgage given on 
cei-tain lots in the village of Oassopolis, in 
the county of Cass, Michigan, to secure the 
payment of two promissory notes, each for 
the sum of four hundred and fifty dollars. 
In the bill, Barniun is represented to be in 
possession of the premises, under some 
claim, as purchaser or otherwise, the par- 
ticulars of which are unknown to the com- 
plainant, except that the interest or title 
claimed, is derived from Wood and Matte- 
son, and that is subject to the mortgage. 
And the bill prays the defendants may an- 
swer, etc. And that an account may be 
taken, and that so much of the mortgaged 
premises may be sold as shall be necessary 
to pay the principal and interest due, and 
the costs, etc. Barnum having had posses- 
sion of the premises, the complainant con- 
tends that he must account for the rents and 
profits. Lands sold to A. subject to an an> 
nuity of £15 a year, to the sister of the ven- 
dor. The lands are afterwards mortgaged 
and otherwise charged by A., and thus 
charged descend to his heir at law, a court 
of equity will make a personal decree 
against the heir for the arrears and growing 
payments of this annuity. Champernowne 
V. Hillersdon, 4 Brown, P. C 330; 1 Mer. 
240; 1 Chit Eq. Cas, OoO. A tenant for life 
is bound to keep down the interest of in- 
cumbrances, although the whole of the renta 
are exhausted by it. Kevel v. Watkinson, 1 
Ves. Sr, 03; 1 Chit Eq. Cas. 380. The heir 
at law can oblige tenant by the courtesy, to 
keep down the interest, as any other tenant 
Casborne v. Searfe, 1 Atk. 606, 1 Chit 380. 
The court will sometimes appoint a receiver 
to receive the rents of the mortgaged prem- 
ises, who will be required to pay the interest 
and the annual charges upon the land. 
Story, Eq. Jur. § 838; 5 Madd. 422; 6 Madd. 
11; 3 Johns. Ch. 259. The mortgage debt 
always forms a part of the purchase money, 
on the purchase of the mortgagor's equity of 
redemption. 3 Johns. Ch. 261. The above 
principles may be applied, if it shall be 
found that the mortgaged premises are in- 
sufficient to pay the sum due, etc. The court 
having referred, etc., to a master, whose re- 
port is before us, will decree a foreclosure 
and sale of the premises. 



LATORRB (UNITED STATES v.). See Case 
No. 15,567. 



Case "No. 8,115. 

LATSON V. STURM. 

[2 Ben. 327.] i 

District Court, E. D. New York. March, 1868. 

Charteb Party— Represestatioxs as to Vessei. 
— ovbrloabing — deviation. 

1. Where a steamer was chartered in New 
York for a voyage to Tampico and back, the 
charterer to appoint all the oflGicers except the 
master and chief engineer, and the vessel went 
to Tampico, and was there sent by the charterer 
up the Paimco river, where she received injury, 
and on her return the owner filed a libel against 
the diarterer to recover a balance of charter mon- 
ey, and also damages for the injury received by 
her, and the charterer set up, as a defence, that 
the vessel was chartered on representations made 
by the owner which were untrue: Hdd, that on 
the facts the vessel was not chartered on represen- 
tations, but on a full examination of her by the 
charterer. 

2. The vessel was overloaded by the charterer. 

3. The charterer was liable for the amount re- 
maining due of the charter mongy, and also for 
injury received by her in going up the Panuco 
river, whither she was sent contrary to the char- 
ter. 

This action was brought [by Norman L. 
Latson against Herman Strum] upon a char- 
ter party of the steamer General McCa'lum, 
for a voyage from the port of New York to 
Tampico and back. According to the char- 
ter, the charterer was to bear all the expenses 
of the vessel, including insurance, and ai>- 
point all the officers and crew, except the 
master and chief engineer, and pay $100 per 
day for the use of the vessel upon the voy- 
age in question. The vessel was accepted 
by the charterer, loaded and dispatched upon 
'the voyage, and in time returned, having, 
during the voyage, been sent by the charterer 
up the Panuco river, which was no part^of 
the voyage contracted for in the charter par- 
ty, and where she received some injury by 
touching the ground. The defence was that 
the vessel was not in the condition repre- 
sented by her owner— that she could not 
make the speed which it was alleged she 
would—that she was unsound and unfit for 
the voyage in question, and, therefore, the 
charterer could procure little return cargo, 
and that at reduced freight, whereby the 
charterer sustained great damage; and, fur- 
ther, that the charterer had, in the charter, 
reserved an option to purchase the vessel 
at a fixed price, with the intention of selling 
her in Jlexico; that this object was known 
to the shipowner, and the possibility of such 
a sale formed a principal inducement to the 
charter; that by reason of the false repre- 
sentations of the ship-owner, as to the capa- 
city of the vessel, and also by reason of her 
unsound and unfit condition, no sale of her 
could be effected by the charterer, and his 
option proved valueless, whereby the ad- 
venture resulted in the loss of a large sum, 
which the respondent claimed to recoup 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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against any sum unpaid upon the charter 
party. 

Benedict & Benedict, for libellant. 
Beebe, Donohue & Cook, for respondent. 

BENEDICT, District Judge. Upon the 
proofs, as they stand, this ease is, beyond 
any doubt, a clear one for the libellant On 
the evidence, before me, the injury to the 
engine, and consequent delay of the vessel 
in executing the voyage, arose from the ac- 
tion of the respondent in overloading her— 
and it does not appear that any misi:epresen- 
tations were made as to her condition or 
capacity. She was chartered only after an 
examination of her by the charterer and his 
agents^ and upon that examination instead 
of upon representations. The balance of the 
charter money is, therefore, clearly due, and 
it is equally clear that the respondent 13 
liable for any injury sustained by IJie vessel 
in going up the Panuco river, Tyhere the 
charterer had ho right to. take her, upder 
the contract. That she went up the river, 
is admitted, and that she there received some 
injury, is preyed. The los^^ occasioned by 
this deviation from, the yoyage contracted 
for must be borne by the chajtererj apd not, 
by the shipowner. The libellg.nt ia a^so, en- 
titled to recover any sum paid^ by him^ upon 
drafts drawn by the master for stores, &c., 
at Galveston, Key West— all which expenses 
are, according to the charter, to be borne by 
the charterer. 

Let a decree accordingly be entered in 
favor of libellant, with an order of reference 
to ascertain the amount. 



LATTA V. The HERMITAGE. See Case No. 
6,410. 



Case Wo. 8,116. 

LATTA V. SHAWK. 

[1 Fish. Pat. Cas. 465; 1 Bond, 259.] 1 

Circuit Court, S. D. Ohio. March, 1859. 

Patents — Steam Generators — Combisatiox of 
Elements — Abandoned ant» Unscccessfdii 
Machine— Idextitt — Pleading — Gbnebai. Is- 
sue — Special Pleas. 

1. The defendant plead the general issue, and 
gave notice under section 15 of the act of July 
4, 1836 [5 Stat 123], attacking the novelty of 
plaintiff's patent He also filed special pleas, 
averring prior use and invention, abandonment, 
etc. Upon motion the special pleas were stricken 
out. 

2. A notice that a prior machine was used at 
"Cincinnati," "Covington," "Pittsburg," "Wayne 
county, Indiana," etc., is not sufficiently specific, 
and does not lay the foundation for the introduc- 
tion of proof. 

[Cited in Smith v. Frazer, Case No. 13,048.] 

3. All exclusive rights in the nature of patents 
are created, and must he controlled by statutory 
provisions, and it must appear that all the essen- 

1 [Reported by Samuel S. Fisher, Esq., re- 
printed in 1 Bond, 259, and here republished by 
permission.] 



tial requisites of the law have been complied 
witli. 

4. It is no defense, in an action for the infringe- 
ment of a combination, to show that the separate 
elements are old: the proof must go to the nov- 
elty of the whole combination as a unit. 

[Cited in Rhodes v. Lincoln Press-Drill Co., 64 
Fed. 219.] 

5. Experiments made by the patentee with an 
abandoned and unsuccessful machine, invented 
by another, are no evidence of the want of nov- 
elty in an invention subsequently reduced to- 
practice. 

6. It is familiar law that there is no infringe- 
ment of a patent for a combination, unless the de- 
fendant uses all the parts of which that combina- 
tion is composed. But there is another kind of 
combination to which this doctrine does not apply, 
and that is where the combination is of old and 
new parts of a machine. In such a case, the de- 
fendant infringes if he takes the new part only. 

[Cited in Rowell v. Lindsay, 6 Fed. 293.] 

7. Ou the question of' identity, the law regard.s- 
substance and not form, and the real question is, 
whether the machine used by the defendants is 
in principle the same as that patented to the plain- 
tiff. 

8. By the term "principle" of a new machine 
we understand its mode oi; manner of operation, 
and hence there may be two structures widely dif- 
ferent ia appearance or dimensions, which are yet 

. identical in, priiiciple. 

This was an action on, the case tried before 
Judge LEAVITT and a jury, to recover dam- 
ages for the infringement of letters patent 
[No. 12,682] granted to the plaintiff [Alexan- 
der B. Latta] April 10, 1855, for an "im- 
provement in steam generators." The inven- 
tion consisted of a boiler formed of a coil, 
or series of continuous tubes, into which 
the water was introduced, by means of a 
hand pump, as soon as the fires, were lighted^ 
so that water might be thrown upon hot 
pipes, and be instantaneously converted into- 
steam. To ascertain and. regulate the quan- 
tity of water forced into the boiler, the feed- 
ing apparatus was provided with "an open 
water box" to enable the engineer to see the- 
water in its passage from the pump, to the 
boiler. The defendant [Abel Shawk] used 
the coiled tubular boiler, and the hand 
pump, and introduced the water at substan- 
tially the same time as the plaintiff, but he 
used no "open water box." There was a 
cheek valve in his supply pipe, by the move- 
ments of which the engineer could hear the 
water as it passed into the tubes, and could 
thus regulate its supply. The claims of Lat- 
ta's patent were as follows: "1st Combin- 
ing a steam generator or boiler, consisting 
of a coil of tube, with a furnace, in such a 
manner that the flame, or products of com- 
bustion, shall come in immediate contact 
with said coil, when this coil is combined 
with a feed apparatus and gauges, which will 
enable the engineer to inspect constantly the 
supply of water, see that it is not interrupt- 
ed, test its sufficiency, and regulate it at 
pleasure, according to the varying demands 
of the boiler, or close the dampers, if the 
feed should be interrupted, substantially as 
described. 2d. While confining the admission 
of water to the receiving end of a coiled 
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tube boiler, limiting the quantity therein, 
and the supply thereof, to the quantity de- 
manded for immediate conversion into steam, 
for the purpose of avoiding the weight of a 
large quantity of water; producing the Steata 
promptly, saving fuel, and preventing the 
water from being thrown out of the tubes 
by the steam formed in the lower part there- 
of substantially as described. 3d. Causing 
the discharging end of a coiled tube genera- 
tor to communicate with and discharge itself 
into the water-jacket, while all other com- 
munication of said coil with said water- 
Jacket is avoided, as described." The de- 
fendant had given notice under section 15 
of the act of July 4, 1836, attacking the 
novelty of the plaintiff's patent. He also 
filed seven special pleas averring prior in- 
vention, use, abandonment, etc. The ^plain- 
tifif claimed that where notice was given un- 
der the general issue, special pleas could not 
be filed, and that in any event, such pleas 
must be filed thirty days before trial, lie 
therefore moved to strike them out, referring 
to Wilder v. Gayler [Case No. 17,649]. 

THE COURT (LBAVITT, District Judge) 
granted the motion, and the special pleas 
were stricken out. 

At a later stage of the cause, the defend- 
ant attempted to offer proof, under his no- 
tice, of a prior use of the thing patented, at 
Cincinnati and other places. The defendant 
had given notice that he would prove that 
such prior use was known to Edward Shields, 
John Whetstone, etc., of Cincinnati, and that 
the machines, of which they had knowledge, 
were used at Cincinnati, Covington, New- 
port, Pittsburg, Philadelphia, and Wayne 
county, Indiana. The plaintiff objected to 
the proof, referring to Silsby v. Foote, 14 
How. [55 U. S.] 218, on the ground that the 
notice was not sufficiently specific; and that 
it should have specified the street or factory, 
where the structure which was claimed to be 
the same as that patented was used, or, that 
the name of the owner or person using it 
should have been given; that "Cincinnati," 
"Pittsburg," etc., was not a sufficient com- 
pliance with section 15 of the act of July 
4, 1836, which requires the defendant to state 
in his notice of special matter "the names 
and places of residence of those whom he 
intends to prove to have possessed a prior 
knowledge of the thing, and where the same 
had been used." 

THE COURT (LEAVITT, District Judge) 
sustained the objection, and refused to re- 
ceive any evidence of prior use by the per- 
sons, or at the place named in the notice. 

A. Taft, A. F. Perry, G. M. Lee, and S. S. 
Fisher, for plaintiff. 
C. D. Coffin, for defendant. 

LEAVITT, District Judge (charging jury). 
I do not regard it as a matter of regret that 
so much time has been occupied in the in- 
vestigation of this case. The character of 



the invention, the principles involved, and 
its importance to the parties, demand that 
it should be thoroughly examined. My pur- 
pose is to state briefly the points of law, 
and leave you, as it is your province, to pass 
upon the facts. These matters of fact are 
neither numerous nor complicated, and I 
apprehend you will have no difficulty in ap- 
plying the law to them. The validity of the 
patent as a patent for a combination, is not 
directly impeached by the defendant, but it 
is, nevertheless, the duty of the court to 
declare whether or not it is valid upon its 
face. All exclusive rights in the nature of 
patents are created, and must be controlled 
by statutory provisions, and, ' therefore, it 
mufet appear that all the essential requisites 
of the law have been complied with. In de- 
ciding this question, we mufet look to the 
patent, specification, and drawings, and 
these are to be examined, and construed in 
a liberal spirit. It is sometimes said that all 
patents are monopolies, grants of exclusive 
privileges which ought not to be maintained. 
I have only to remark thiit this view is not 
to be countenanced; that the patent shonld 
be construed liberally, and the patentee 
should be protected in all rights which fair- 
ly belong to him. 

The patent in contiroversy, in this case, is 
not for a new machine, but for the improve- 
ment of an old one. The patentee claims 
that, bj' a combination of old machinery, he 
has succeeded in producing a new and use- 
ful result. This combination is undoubtedly 
patentable. As to its novelty, it is always 
presumed, from the patent itself, that the 
invention is new, and if a party sued for 
infringement would avail himself of the 
fact of a want of such novelty, "it is in- 
cumbent upon him to prove it, by giving a 
proper notice to the plaintiff to prevent sur- 
prise at the trial. 

This defense is not relied upon in the pres- 
ent action, and I may here remark that if 
it were, it would be no defense, in an action 
for the infringement of a combination to 
show that the separate elements are old; 
the proof must go to the novelty of the 
whole combination as a unit In the present 
case no such proof is offered. Nor is the 
utility of this invention controverted. What- 
ever else may be said of it, there seems no 
possibility that the usefulness of this im- 
provement could have been successfully im- 
peached. So far as it relates to the steam 
fire-engine, its greatest characteristic is that 
steam is applied in the least possible time to 
the extinguishment of fire. The patentee 
calls it an "instantaneous tubular steam 
generator," and its efficiency is well known 
and has been well tested. Whatever may be 
the result of the present action, it can in no 
way detract from the merit of Alexander 
B. Latta as an inventor, and there can be 
no doubt that in all time to come, this in- 
vention will secure for him the character 
of a public benefactor. 
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The question of infringement is the ma- 
terial issue in the present case. In this the 
burden of proof is on the plaintiff; he is 
bound to show that his exclusive privilege 
has been invaded. It appears that in 1842, 
a patent was granted to a man named Lesh 
and others, for an improvement in a coiled 
tubular boiler. Experiments were tried by 
the patentee in the presence of Mr. Latta, 
and with his assistance, by which it was 
clearly proved that the boiler would not an- 
swer the purpose for which it was designed, 
and it was entirely abandoned. The knowl- 
edge which Latta thus obtained of the Lesh 
boiler is no evidence of a want of novelty In 
the invention for which he subsequently ob- 
tained a patent. 

It is not unreasonable to suppose that, in 
the interval between 1842 and 1852, his mind 
was occupied with the subject of so perfect- 
ing this tubular boiler as to make it ef- 
fective. In 1852 he filed his caveat— describ- 
ing his ideas upon this point, so far as then 
matured. In 1853 he filed his first applica- 
tion for a patent for a number of improve- 
ments specified therein, among which were 
those now in controversy. The defendant 
also procured a patent for an improvement 
somewhat similar, in 1853. This is prior in 
date to Latta's patent, but it has no priority 
over it, for the invention dates from the 
filing of the caveat in 1852. 

In the winter of 1854, 1855, the defendant, 
Abel Shawk, constructed an engine called 
"Young America," which, it is claimed, con- 
tained the improvements patented to Latta, 
and therefore infringed his patent. This en- 
gine was publicly exhibited at Columbus, 
and other places, and was subsequently sold 
in Philadelphia for $9,500. 

I have already remarked that the plain- 
tiff's patent is for a combination, and it is a 
familiar law that there is no infringement 
unless the defendant uses all the parts of 
which that combination is composed. There 
is another kind of combination to which this 
doctrine does not apply, and that is where 
the combination is of old and new parts of 
a machine. In such a case, the defendant 
infringes if he takes the new part only. 
But that is not this case. The defendant 
here insists that as the plaintiff has com- 
bined old things only, and as there are parts 
set forth in the specification which he does 
not use, he therefore does not infringe. It 
is also claimed that there are distinctions 
and substantial differences between the two, 
even in parts common to both. This ques- 
tion of the identity of the two machines is 
a question for the jury, and must turn upon 
the facts in evidence; though it is for the 
court to say what is identity in point of law. 
Upon the question of fact, the evidence usu- 
ally consists of the models and the testimony 
of scientific and practical experts. It often 
happens that there is not that practical or 
scientific knowledge of mechanics in the 
court or jury, which will enable them to de- 



termine, without assistance, the question of 
identity. It is, therefore, the established 
practice, In cases of this kind, to call ex- 
perts, who shall give their opinion of the 
identity of the structures, and this opinion, 
when free from bias or improper motive, is 
entitled to consideration. 

On the question of identity, the law re- 
gards substance and not form, and the real 
question is, whether the machine used by 
the defendant is in principle the same as 
that patented to the plaintiff. It would be a 
reproach to the law if a mere colorable 
change could deprive an inventor of the 
merit of his invention. By the term "prin- 
ciple of a machine," we understand its mode 
or manner of operation, and hence thei'e may 
be two structures widely different in appear- 
ance or dimensions, and yet Identically the 
same in principle. 

This is the question presented to the jury 
in this case. There would seem to be some 
diversity of opinion among the witnesses ex- 
amined. Three, called by the plaintiff, say 
that the principles of the two machines are 
identical, and eight or ten examined by the 
defendant, regard them as entirely different. 
I do not now propose a critical analysis of 
the specification or claims of the patent. 
They are full and minute, and seem to have 
been carefully drawn. After describing his 
machine with great particularity, the pat- 
entee sums up by claiming such parts as 
he desires to be covered by his patent 

It is insisted, by the counsel for the plain- 
tiff, that the claims are for three distinct 
and independent combinations, and while it 
it undoubtedly probable that this would be 
a fair construction, yet It is clear that the 
claim for what is called the "feed appai-a- 
tus," is so blended in the first and second 
claims that it is a part of both. In this ap- 
paratus is clearly included an "open vessel," 
so as to enable the engineer to see the wa- 
ter going in, though the Inventor adds that 
its place may be supplied by anything that 
will give motion to some mechanical con- 
trivance. In other parts of the specification 
there are expressions showing clearly that 
the inventor attached great importance to 
an open water-box, and in his suggestion re- 
specting a substitute, nothing specific or 
which supersedes the use of this vessel is 
mentioned. All of the experts say that this 
open vessel is necessary to the successful 
operation of the plaintiff's combination. 

It is In proof that the defendant has not 
used this water-box, but it is claimed that 
he uses a check-valve, which is a mechanical 
equivalent for it. This, then, is the point: 
whether the omission of this thing by the 
defendant does or does not screen him from 
the charge of infringement? The jury have, 
doubtless, distinctly in their minds all the 
evidence, and will judge for themselves. I 
could have gone further into the considera- 
tion of the specification of the plaintiff, but 
after the full and able arguments of counsel 
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on "botb sides, it seems unnecessary to do 
so. The jury can not mistake the question: 
What is to be the effect on the merits of this 
controversy, of the omission of the element 
of the open water-bos? Is it an essential 
element? The defendant can not evade this 
patent by not using a part proved not to be 
material to the successful •working of the 
plaintiff's combination; and if the jury are 
satisfied that the water-vessel is not an es- 
sential or material element of the invention, 
and that the invention can be carried into 
effect without it as well as with it, then 
they will find a verdict for the plaintiff. If, 
on the other hand, they find that it is an 
essential part of the patented machine, and 
that no mechanical equivalent is used as a 
substitute for it, then they will find for the 
defendant. 

If you find that the defendant has in- 
fringed, it is for you to say to what damages 
the plaintiff is entitled. It Is a rule, well 
settled, that the damages, in such a case as 
the present, will be the amount of profits 
that the defendant has made. The case is 
committed to the jury. 

The jury found a verdict for the plaintiff, as- 
sessing the damages at §5. 



Case No. 8,117. 

LATTIMER v. SMYTHB. 
[See Case No. 8,523.] 



Case :No. 8,118. 

LA.UB V. LONSDALE et aL 

[1 Hayw. & H. 45,] i 

Circuit Court, District of Columbia. December 
8, 1841, 

Evidence— Conform to Pleadixgs — Dauages — 
Negligence —Impkoper Care bt Hirer. 

1. In order to entitle the plaintiff to recover in 
an action setting forth a joint promise, the proof 
must conform to the declaration, and show that 
the promise stated in the declaration was the 
joint promise of all the defendants, 

2. A person hiring a horse is bound to take 
such care of him as a prudent man would take of 
his own horse; if the horse be sick at the time 
of the hiring, and was driven at a reasonable 
speed, for a healthy horse, for the distance trav- 
elled, no recovery can be had in case of the death 
of tiie horse from the effects of such driving and 
the sickness combined. 

The plaintiff [William B. Laub] declared 
as follows: 

The said plaintiff, by his attorney, com- 
plains, that on the 21st day of February, 
1840, at the special instance and request of 
the said defendants [Enoch Lansdale and 
Christopher Lansdale], he let to hire and de- 
livered to them a certain horse and buggy- 
carriage of the value of $350 to be used by 
them for one day for a certain reasonable 
reward, and they undertook and promised, 

1 [Reported by John A. Hayward, Esq,, and 
George C, Hazleton, Esq,] 



that they would return the said horse and 
buggy-carriage safely to the said plaintiff; 
that he, confiding and trusting in the said 
promise and undertaking of them, the said 
defendants aforesaid, made in that behalf, 
let to hire and delivered the said horse and 
buggy-carriage to the said defendants, and 
the said defendants then and there hired 
and received the same of and from the said 
plaintiff for the purpose and upon the terms 
aforesaid. Yet the said defendants, not re- 
garding their said promise and undertaking 
aforesaid, made by them, but contriving and 
intending to injure the said plaintiff in that 
behalf, afterwards, to wit, on the same day 
and year aforesaid so improperly, violently, 
immoderately and carelessly rode, drove, 
managed and used the said horse, that by 
means of this the said horse was bruised, 
made violently sick and died, and the said 
defendants did not return the said horse to 
the said plaintiff, whereby the said plaintiff 
lost and was utterly deprived of the said 
horse; that the said horse was of the value 
of $150, whereby they became liable to pay 
the said sum of money and being so liable 
undertook and promised the said plaintiff to 
pay him on request; yet the said defend- 
ants, not regarding their said promises and 
undertakings in their behalf, although often 
thereto requested, have not paid the said 
sum of money or any part thereof, but have 
hitherto neglected and refused to pay the 
same, to the damage of the plaintiff in §300, 
and therefore he brings suit. 
Plea, non assumpsit. 

Jos. H. Bradley, for plaintiff. 
Brent & Brent, for defendants. 

After the close of the testimony, THE 
COURT instructed the jury, that in order to- 
enable the plaintiff to recover in this action, 
he must prove to the satisfaction of the 
jury that the promise stated in the declara- 
tion was a joint promise made by both the 
defendants. That if the jury believe from 
the evidence aforesaid that the horse in dis- 
pute was sick and over-fatigued when de- 
livered to the defendants, or either of them, 
and that the defendants drove the horse at 
a reasonable speed for the distance trav- 
elled (had he been a sound and healthy 
horse), then the plaintiff is not entitled to 
recover, although the horse may have died 
from the effects of such driving and pre- 
vious sickness combined.- But if the jury 
shall further find that the defendants did 
not take such care of the horse after they 
hired him, as a prudent man would have 
taken of his own horse, and the horse died 
from such want of care, then the plaintiff is 
entitled to recover, if they shall find the con- 
tract as stated in the first instruction. 

Verdict for the defendants. 
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Case No. 8,1SL 

The LAURENS. 

[1 Abb. Adm. 302.] i 

District Court, S, D. New York. June, 1848. 

Practice in ADMmAi,TY — Intervention by Ai^ 

TORNET IN Fact— Substitution op Real 

Owner — Stipulation for Costs. 

1. WhCTe anattomey infactof an absentowner 
of property, intervened on his behalf by claim and 
answer, and the owner afterwards came within 
Uie United States, and moved to be allowed to 
defend m his own name,--Bdd, that he was enti- 
tled to do so on payment of costs of opposing the 
motion, and on entering into a new stipulation for 

2. An increased stipulation for costs should not 
be required from the claimants on account of a 
^^x ? ^^ F^ progress of the action, occasioned or 
obtained by the libellants. 

This was a libel in rem, filed by the United 
States against the bark Laurens, and $20,- 
OOO in specie on board her, alleged to be for- 
feited to the United States for being em- 
ployed in the slave-trade, iu^ contravention 
of tJie acts of congress of Jlarch 27, 1794, 
and May 10, 1800. The libel was filed 
Slarch 15, 1848. On April 7th, following, 
George M. Usher intervened, by claim and 
answer, as attorney in fact of the firm of 
Suarez & Co., residents in Brazil, and set up 
a title in that firm to the ?20,000 in specie 
libelled and attached in this cause, and also 
took issue upon all the allegations in the 
libel. On the 13th of April the original libel 
w^as amended, and on the 13th of May sep- 
arate answers, but substantially the same as 
the first, were put in hj the same attorney, 
both taking issue upon the allegations of the 

1 [Reported by Abbott Brothers.] 



libel; and Manuel D'Arango Costa, one of the 
firm, at the same time filed his claim (by the 
same attorney) to the specie. A motion was 
now made on behalf of the claimant to per- 
mit the claim to the specie thus put in by 
D'Arango Costa to be withdrawn, and to al- 
low Suarez, another member of the firm, 
now in the United States, to come in and 
claim the specie in his own name and right, 
as sole owner of it. This motion was op- 
posed on the grounds on which it was based; 
and a cross-motion was also made, that F'* 
the leave asked were granted, it should be 
only on terms that the stipulation given for 
costs should be increased. 

B. P, Butler and F. F. Marbury, for the 
United States. 

O. Hoffman and O. HofEman, Jr., for Sua- 
rez. 

BBTTS, District Judge. No laches on the 
part of Suarez are shown in this case which 
should deprive him of the privilege of pla- 
cing himself rightly before the court in this 
somewhat complicated controversy. The 
transaction giving rise to this prosecution 
took place at Rio Janeiro, where all the 
claimants resided, and with which it is as- 
serted on their part, they were connected by 
acts and interests independent of their co- 
partnership relation. Mr, Usher, a general 
agent of the claimants, intervened in their 
behalf, on the arrest of the ship and specie, 
and filed answers and claims in the charac- 
ter of attorney in fact of the copartnei-s, and 
also of an individual member of the firm; 
none of the actual parties in interest being 
then in the United States. 

jVIr. Suarez, now representing himself to 
be a member of the firm, and individual 
owner of the specie seized, asks to have the 
claim thereto interposed by Usher, as attor- 
ney in fact, withdrawn, and that he have 
leave to file a claim in his own right to that 
branch of the action. Nothing is brought be- 
fore the court on the part of the United 
States which should prevent the grant of 
that privilege, or that should subject it to 
unusual conditions or impediments. No de- 
lay of the suit has been caused, nor have ad- 
ditional costs been created by the method of 
appearing and making claim; and all the 
interest the libellants have in the proceed- 
ing is that their indemnity against costs 
shall not be diminished. 

Suarez may, accordingly, file a claim to the 
specie in his own right, on giving stipulation 
in ?250, The former claim and stipulation 
will stand to cover antecedent costs and as 
a portion of the proceedings in the cause to 
the time the new claims shall be entered, 
and be either ordered by the court or ad- 
mitted by D'Arango Costa, to be substituted 
for the prior claim to the specie. It is in 
consonance with the usages of all judica- 
tories to mate the proceedings in a suit sub- 
ject to the direction of the real parties in in- 
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terest, and in admiralty the common prac- 
tice is to have the action, conducted in their 
names. 

The United States insist that this motion 
ought to be denied, unless the applicant 
gives security for all costs -which shall arise 
from the delay which may be incurred ih 
taking testimony abroad, to meet the right 
he sets 'Up in defence to this action. There 
is no face of equity in such claim. The libel- 
lants are to be presumed prepared to main- 
tain their suit when they institute it, and 
there is no reason for exacting compensa- 
tion to them for delays made by the libel- 
lants in their own preparation. No addi- 
tional security for costs can be granted them 
for that cause. The equity would rathet 
rest with the other side, and the claimaht 
be allowed to exact an immediate trial of 
the case, or that the libellants indemhify 
him for expenses created by protracting the 
determination of the cause. 

The importance of the ease, in point df 
amount or of its consequences, ought not to 
vary the general rules of practice, and the 
government have no immunities or priy> 
ileges in their prosecutions not shared in 
common by individual suitors. 

It is therefore ordered, that Mrs. Suarez be 
authorized to appear in the cau^e, in his own 
name, and file an individual claim to the 
specie under arrest, on payment of the costs 
of this motion, and entering into a new 
stipulation for $250, leaving the former stip- 
ulations to stand to cover antecedent liabili- 
ties; and it is further ordered, that the ap- 
plication on the part of the United States 
for any additional stipulation be denied. Or- 
der accordingly. 

The cause came again before the court on the 
merits, in July, 1849; when a decree was ren- 
dered declaring the vessel and cargo forfeited. 

[The case was before the court in April, 1849, 
upon a motion to direct the marshal to pay the 
S20,000 into court. The order was made. Case 
No. 8,122.] _^^ 

Case M"o. 8,122. 

The LAURENS. 

[1 Abb. Adm. 508; i 7 N. T. Leg. Obs. 174.] 

District CoUrt, S. D. New York. April, 1849. 

Marshal— MAt-FEASA^'OE—LTABiniTxroR Acts of 

Dbpdtt— Foreign Coin— Deposit in Bank. 

1. The deputy-marshal is an oflScer of the dis- 
trict court, amenable to its jurisdiction for mal- 
feasance in office; and this jurisdiction may be 
exercised by summary order or attachment for 
contempt. 

2. The marshal is personally answerable (under 
Sup. Ct. Rules, 41, and Dist Ot. Rules, 158) for 
any failure to pay moneys attached by him. in- 
to court forthwith; and the responsibility of the 
deputy is no less stringent than that of the mar- 
slial. 

3. The resignation of office by an officer of the 
court, does not oust the court of jurisdiction to 
proceed against him Dy attachment for contempt 
for any acts of misconduct committed by him 
while in office. 

1 [Reported by Abbott Brothers.] 
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4. Where specie, although consisting of fw- 
eign coin, is attached under process of the court, 
the officer is bound to pay it into court as money; 
and it is not to be considered as cargo merely. 

5. Uhder tiie act df April l8, 1814 (3 Stat. 127), 
which directs that moneys received by officers of 
the United States coiurts shall be deposited m 
bank, &c,— the court is authorized to require its 
officers to pay moneys received by them into 
dourt, to be deposited in bank by the derks of the 
court 

This is a libel in rem filed by the United 
States jagaihst the bark Lam-ens, and §20,000 
in specie on board her, alleged to be forfeited 
to the United States for being employed in 
the slave-trade. Fotmer proceedings ui the 
cause are reported ih [Case No. 8,121]. An 
application was how made for an order upon 
Eli Moore, United States marshal for the dis- 
trict, that he forthwith pay into court the 
sum of §20,000 in specie, attached on board 
the bark Laurens, proceeded against by the 
United States oh 'a "charge of 'having been en- 
gaged hi the slave-trade, and which specie, 
with other effects, had been taken into cus- 
tody by William H. Peck and others, specially 
deputed by the marshal to execute the pro- 
cess of the court; or that a. peremptory at- 
tachment issue. A sunilar motion was made 
as to William IS. Peck, the deputy, who was 
exclusively and directiy identi&ed with the 
custody and withholding of the specie. ^ 

J. Prescott Hall, U. S. Dist Atty., for the 
motion. 

Francis B. Cutting, opposed. 

BETTS, District Judgfe. An order was 
granted by the comrt on the 21st inst., on mo- 
tion of the United States attorney, that the 
marshal of this district forthwith pay into 
court the sum of money attached by him in 
the above-entitled cause. The hearing of the 
matter wds deferred at the instance of the 
marshal until yesterday. 

The ordier of the court was served on Wil- 
liam H. Peck, chief deputy of the marshal, 
and concurrently with the motion against the 
marshal, the district attorney moves for an 
order that the said deputy pay the aforesaid 
money into court, or that an attachment issue 
against him. It is objected on the part of the 
marshal, that no proof is made of personal 
service on him of the order of court, and on 
the part of the deputy, that no order has been 
granted directing hun personally to pay the 
money into court 

In ordet to lay a foundatidn for a perempto- 
ry attachment, it is incumbent on the appli- 
cant to show that his preliminary proceed- 
ings have all been strictiy correct. U. S. v. 
Caldwell [Case No. 14,708]. But the same 
rigor is not necessary to obtain an attach- 
ment to bring a party before the court to an- 
swer upon matters touching a civil suit. In 
such cases, the first proceedings may be by 
order that the accused party show cause why 
he should not be punished for the alleged mis- 
conduct; or an attachment may be issued to 
bring him before the court to answer for the 
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misconduct (2 Rev. St. 536, § 6), and the prac- 
tice of the state court governs this court 
"When not otherwise regulated by its own 
specific rules (Cir. Ct Rules, 102; Dist Ct. 
Rules, 340). 

The material question is, whether a proper 
cause is shown for the interposition of the 
court against the marshal or deputy, by pro- 
cess of attachment in the first instance, or by 
an order that they show cause why an attach- 
ment for contempt of court, because of mis- 
conduct in ofiice, shall not issue against them. 
Thus far the cases of the marshal and deputy 
have been considered as depending upon a 
principle common to both. 

Upon the facts brought out, however, by the 
depositions read m court, it seems proper to 
separate them at this point, and to dispose 
of each case on its special circumstances. It 
appears that a monition and attachment 
against the bark Laurens, her tackle and ap- 
parel, furniture, appurtenances, guns, and 
goods and effects found on board, and 20,000 
in specie, was delivered to the marshal on 
March 15, 1848. He deputed William H. 
Peck, J. S. Smith, Joseph Thompson, or either 
of them, to execute the process, and the same 
day it was sei-ved by Smith and Thompson, 
by the arrest of the vessel and the specie. 
The specie was taken by Mr. Thompson to 
the aiechanics' Banking Association in this 
city, and left there subject to the order of EU 
Moore, the marshal, and as Mr. Thompson 
deposes, on special deposit, according to his 
understanding. 

The deputy, Peck, states in his affidavit, 
that the specie attached was estimated at 
$18,992, and no more; consisting of §1,000 in 
silver and several kegs of doubloons, and half 
doubloons,— gold pieces of a foreign currency. 
The ?1,000 in silver were afterward by his 
direction placed to his credit, by the cashier, 
and the gold coin was sold and the proceeds 
also passed to his credit in the bank. He 
says he has disbursed a portion of these mon- 
eys for the otficial services of the office, and 
that the total sum he has received in his of- 
ficial capacity, including these moneys, 
amounts to ?133,000, or thereabouts, and that 
he has disbursed and expended for and on 
behalf of the marshal, during that period, the 
sum of ?126,000, or thereabouts, leaving about 
$7,000 in his hands, which he states he is 
ready to account for and pay over to the mar- 
shal. He farther says he resigned his office 
of deputy marshal on the 23d inst. The resig- 
nation was made after these proceedings were 
initiated and notice thereof had been served 
on him. 

On these facts the counsel for Mr. Peck 
takes the following objections to the com- 
petency of the court to enforce an order, or 
issue an attachment against him: That if 
the moneys in the cause came to the hands 
of the deputy, they were in judgment of the 
law received by the marshal, and the deputy 
is not answerable for them by summai-y 
ox'der of the court, nor by suit at law. That 
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the remedy of the parties interested in the 
moneys must be taken against the mai-shal 
alone. That a deputy marshal is not an 
officer of the court amenable to the authori- 
ty of the court by way of attachment for 
misconduct or malversation in his office. 
That Mr. Peck is now no longer deputy 
marshal, and therefore in no way under the' 
supervisory authority of the court in respect 
to his transactions when in office. A sub- 
sidiary exception is taken that the specie can- 
not be regarded as money in the hands of 
the marshal, but only as cargo in his custody 
for safe keeping until the final decision and 
disposition of the cause, and accordingly 
not subject to be brought into court. A 
farther point was taken under the terms 
of the act of congress of March 3, 1817, tliat 
an attachment cannot be awarded for not 
paying the money into court, but only on 
the refusal or neglect of the officer to pay it 
into an incorporated bank of the state to 
the credit of the court 

1. The main defence against this proceed- 
ing was placed on the first position, that a 
deputy marshal is not an officer of the court, 
in such a sense as to render him directly 
amenable to its supervision, and subject 
to attachment for not paying over money 
received by him virtute officii. 

Whatever may be the rule at common law 
in respect to the direct liability of deputy 
sheriffs to suitors for moneys collected by 
process of court, it seems to me there is no 
ground for question under the act of congress 
of March 3, 1817 (3 Stat. 395), that a deputy 
marshal is subject to the same summary 
remedy in respect to moneys held by him 
officially that the marshal is himself. 

The United States circuit and disti-ict courts 
are directed by section 1 of the act, to 
cause all moneys, being subject to their or- 
der, to be deposited in bank; and section 2 
provides that all moneys which shall be vo- 
ceived by the officers thereof in causes pend- 
ing in court, shall be immediately deposited 
in bank to the name and credit of the court; 
and section 4 directs that, If any clerk of 
such com-t, or officer thereof, having receiv- 
ed any such moneys as aforesaid, shall re- 
fuse or neglect to obey the order of such 
court for depositing the same as aforesaid, 
such clerk or other officer shall be forthwith 
proceeded against by attachment for con- 
tempt 3 Stat. 393. If the court were called 
upon to expound the language of the statute 
for the first time, there would seem to be no 
reasonable ground for not giving it its full, 
plain, and natural import, and applying it 
to every grade of officers carrying into exe- 
cution the powei^ of the courts, and receiv- 
ing moneys under their process or by tlioir 
■direction. 

Chief Justice Marshall clearly considered 
the law as embracing deputy marshals; for 
in U. S. V. Man [Case No. 15,716], he award- 
ed an attachment against a deputy marshal 
to compel the payment of money into court, 
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collected on execution. No question was 
raised in that case as to the pust liability of 
that oflQcer to this form of procedure. This 
■was in 1822. In 1844 the point was raised 
in the Sixth circuit, and Mr. Justice Mc- 
Lean, on a careful consideration of the stat- 
ute, decided that the deputy marshal is an 
officer of the court, and subject to its power 
as such, and that he may be compelled by at- 
tachment to pay over money collected by him 
virtute officii. The judge remarked that it 
would be disreputable to the court and to the 
institutions of justice, if, in such case, the 
court could not afford a summary remedy 
against one of its officers. In that case, too, 
the deputy had received a portion of the mon- 
ey when he had no authority to receive it, 
the execution having been returned; and the 
court held he was responsible for it, although 
the marshal was not Bagley v. Gates [Id. 
725]. 

If the money had come properly, in the 
course of his official duty, into the hands 
of the deputy, the marshal would immedi- 
ately be liable for it Judge McLean holds 
that the deputy is no less so for that cause. 
And it seems to be the rule in Massachusetts, 
not only that the sheriff is liable for the acts 
of his deputy done colore officii, but that 
such liability is consequent upon that of the 
deputy for the same acts. In Ejiowlton v. 
Bartlett, 1 Pick. 275, a deputy sheriff at- 
tached money, after the process was functus 
officio, and embezzled it The court held 
the sherifE liable, because the act was done 
under color of office. The same doctrines 
are declared by Parsons, C. J., in Marshall 
V. Hosmer, 4 Mass. 63, and Bond v. Ward, 
7 Mass. 127; and all the cases go upon the 
assumption of the personal liability of the 
deputy for the acts for which the sherifC was 
made responsible. In South Carolina the 
sherifiC has been held liable to attachment 
for moneys paid a clerk in his office, embez- 
zled by the clerk afterwards. Abererombie 
V. Marshall, 2 Bay, 90; Carlin v. Kerrj Id. 
112. 

Independent of the statute referred to, the 
courts of the United States, under their in- 
herent powers and their right to regulate 
their own process, possess ample authority 
to prescribe rules in relation to the collection 
and disposition of moneys obtained under 
their process or order, and to compel the 
observance of such rules by attachment. Bac. 
Abr. tit "Attachment" A.; Com. Dig. (Day's 
Ed.) tit "Attachment for Contempt of 
Court," note 1; 3 Dumf. & B. [3 Term R.] 351; 
2 Rev. St 543, § 1. Such rules are prescrib- 
ed by the supreme court and by this court 
In my opinion the deputy marshal is an 
officer of this court amenable to its juris- 
diction for malfeasance in office by summary 
order or attachment for contempt The mar- 
shal would be personally answerable under 
the terms of rule ^ of the supreme com-t, 
and of rule 158 of this court, for failing to 
pay moneys attached by him forthwith into 
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court; and "the responsibility of the deputy 
is no less stringent. So, also, under the 
practice of the supreme court of this state, 
the sheriff is subject to attachment for not 
paying moneys collected by him on process 
to the party, or into court although no de- 
mand is made on him therefor. Brewster 
V. Van Ness, 18 Johns. 133. 

2. It is earnestly contended that the resig- 
nation of his office by the deputy, on the 23d 
inst, ousts the jurisdiction of the court over 
him. This is upon the assumption that the 
authority of the court, by attachment, cannot 
be exercised over any one except he be at 
the time an officer of the court This doc- 
trine is correct as to executoiy acts. The 
court could have no power to compel the 
deputy to resume his office, or to proceed 
hereafter in the execution of his duties. But 
this principle does not touch that of the 
rightful authority of the court in respect to 
acts and omissions of its officers while act- 
ing as officers. The power of the court to 
afford a remedy against sheriffs by attach- 
ment, after they leave office, for malversa- 
tion or neglect of duty in office, is one con- 
stantly exercised, and has never been ques- 
tioned. 

In February term, 1810, the supreme court 
of New York awarded an attachment against 
a late sheriff, for not retui-ning a fi. fa. de- 
livered to one of his deputies in 1797, to 
bring him into court to answer on oath to 
interrogatories. Brockway v. Wilbur, 5 
Johns. 356. He was afterwards discharged 
on account of laches of the party prosecuting, 
the process having been delivered to a dep- 
uty more than fourteen years previously. 
People V. Gilleland, 7 Johns. 555. Equally 
direct are the cases of Brewster v. Van Ness, 
18 Johns. 333, People v. Brown, 6 Cow. 41, 
and People v. Everest 4 Hill, 71. It is pre- 
sumed the argument would not be advanced, 
that the marshal, in this case, if the money 
in question came into his hands, could ex- 
empt himself from these summary proceed- 
ings by resigning his office. The deputy, as 
an officer of the court, stands on the same 
footing. He is compellable to answer to the 
court for abuse of its process, or other con- 
tempt of court, whilst acting as its officer. 
The proceeding by attachment does not af- 
fect him as an officer, but individually. It 
is not against him in the character of one 
now acting in office, but to compel him to 
complete and carry out his official duties in 
doing something he had neglected and omit- 
ted, and because of malversation, whilst an 
officer, in retaining in his hands moneys re- 
ceived by him when in office, and by color 
of his office. The law empowers the court 
to act directly upon the office of a deputy 
marshal, for misconduct committed by him 
in office, by removing him.s [1 Stat 86, § 
27.] This court had drawn an order, in exe- 
cution of that power, removing this deputy 

2 pTrom 7 N. Y. Leg. Obs. 174.] 
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from office, when informed of his resi^a- 
tion; but that mode of punishment would 
in no way affect the civil rights and reme- 
dies of suitors against him, for embezzling 
their moneys collected by him, nor the power 
of the court to inflict punishment by way of 
fine on him for such malconduct 

3. I cannot assent to the doctrine set up in 
the third point raised in behalf of the deputy, 
that this specie was merely cargo, which he 
is not bound to bring into court or deposit 
in bank. The foreign coins mentioned in 
the depositions, compx'ising the large sum in 
question, were all legal currency under our 
laws. They were money, the same as coin 
of the United States mint By the laws of 
this state, the sheriff can levy on money or 
bank bills, and must return and pay them as 
so much money collected. 2 Kev. St 290. 
Allen, Sher. 159. The case of Knowlton v. 
Bartlett, 1 Pick. 271, was that of money 
levied on and embezzled by the deputy sher- 
iff. The process in his hands was a mesne 
attachment, the same in effect as the attach- 
ment and monition issued in this cause. 
There was no necessity for changing the 
character of the properly taken. It was al- 
ready money; and the officer was bound to 
pay it into court as such. 

4. It is contended that this proceeding is 
not supported by the act of congress of 1817, 
as it demands the payment of the moneys 
into court, whilst the statut-e directs that 
*-hey shall be deposited in an incorporated 
bank of the state to the credit of the court 
This is only a different phraseology for the 
same act and the same result. The purport 
and object of the motion is to place the mon- 
eys under control of the court for the pro- 
tection of the parties litigant; and the order 
might be modified so as to conform to the 
language of the statute, if that were neces- 
sary. The act of April 18, 1814 (3 Stat 127), 
directed the deposit of moneys paid into 
oonvt. in an incorporated bank, to be desier- 
nated by the court The act of March 3, 
1817 (3 Stajt. 395), appointed the branches of 
the United States Bank such depositaries, 
still leaving it to the courts to designate 
state banks when no branch of the United 
States Bank was convenient On the termi- 
nation of the charter of the United States 
Bank, this court designated incorporated 
banks in this city for that purpose. The 
Bank of the State of New York, the Man- 
hattan Bank, knd the Bank of New York, 
are the only ones appointed. Section 2 of 
the act of 1817 requires the moneys to be 
deposited in the name and to the credit of 
the court. The marshal may, undoubtedly, 
if he elects so to do, proceed directly to the 
appointed bank and place money collected 
by him in deposit in that form, provided the 
bank will accept it from him. But it is man- 
ifest that an orderly and accurate method 
of conducting this business, and keeping the 
accounts so that all parties in interest can 
acquire the information they need in respect 
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to deposits, and so that the funds shall be 
emphatically in public keeping, is indispen- 
sable. The courts in this district require, to 
that end, that the moneys be paid into court, 
to be deposited by the clerks, under the title 
of the cause to which they appertain. The 
court as such, keeps no bank account, and 
there is no general deposit of moneys to its 
credit Every deposit is specific and special, 
to the credit of the cause out of which the 
money arises. No part of such money can 
be drawn out but by order of the court, en- 
tered on the minutes, signed by the judge, 
and then checked for by the clerk. Those 
minutes and records are open to inspection 
by all persons in interest. If, then, the 
money is, in the first instance, carried by 
the marshal to the bank, it will be neces- 
sary to re-deposit it under the order of the 
court, in the manner provided for keeping 
the accounts, and for its safe and correct 
disbui'sement 

Upon the law of the case, I am clearly of 
the opinion that the United States attorney 
is entitled to compel Peck, the deputy, to 
pay the money in question into court, under 
penalty of attachment for contempt There 
is, however, undoubtedly some want of form- 
al steps to entitle him to a peremptoi-y or- 
der tx> that effect. No order has been serv- 
ed personally on Peck which he has dis- 
. obeyed, and he is not, accordingly, put in a 
state of contumacy as yet before the court. 
Sufficient, however, is shown upon his own 
affidavit to satisfy the court that he was 
apprised of the proceedings, and to justify 
an order or an attachment against him, to 
bring him before the court to answer. 

It is accordingly directed, that the United 
States attorney may take an order on Peck, 
that he forthwith pay into court the moneys 
in question; or at his election he may have 
an attachment to bring Mr. Peek into coiirt 
to answer interrogatories on the subject-mat- 
ter. 

It is not made to appear upon the proofs 
submitted to me, that the marshal has per- 
sonally been guilty of any delinquency. He 
is answerable for the acts of his deputy 
done colore officii, People v. Dunning, 1 
Wend. 16; Olute v. GoodeU [Case No. 2,911], 
—although without his knowledge or recog- 
nitiois, Mclntyre v, Trumbull, 7 Johns. 35; 
Walden v. Davidson, 15 Wend. 575, and in 
respect to moneys so collected or taken by 
the deputy, the party entitled to them can 
have his remedy by process of attachment 
against the marshal personally, People v. 
Brown, 6 Cow. 41. 

There is some want of complete formality 
In this instance, as to the proofs necessary 
to found a motion for a peremptory attach- 
ment; and one for the pui-pose of bringing 
the marshal before the court to answer is 
unnecessai-y, as he presents his own affidavit 
and that of Mr. Thompson, showing cause 
in excuse of himself. The excusatory mat- 
ter set up will not protect him against an 
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attacliment, unless it appears that Peck ob- l 
tained possession of tlie money tortiously 
and in fraud of the marshal's rights. The 
court cannot, upon the statements ;aid be- 
fore it, imply that Mr. Peck so acquired the 
money; and the marshal may be compelled 
to answer on interrogatories, whether the 
late deputy had not adequate powers in this 
behalf to take upon himself the possession 
and control of the money. 

As the evidence of the preliminary steps- 
does not entitle the applicant now to a per- 
emptory attachment, and as there does not 
appear to have been any personal delinquen- 
cy on the part of the marshal, I shall direct 
that an order be entered for him to pay the 
money into court on or before the first day of 
'May next, or that an attaclmaent issue 
against him. Order accordingly. 
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LA. VEQA v.. LA^SLBY et aL 

[lWaods,„42S.]i 

Circuit Const, W. Bj OJ^sa^^ J^n, Tepn, 1871- 

Pbactjce in Equity — Want op-EqmTY is Bill 

— WHE»t,TO ifAKB, Qg^^CTION-^gpW i'EADE 

After, AN^WEjjf, 

1. In the United sW?, equity court?, a, bill, 
will not be dismissed for want; of equity, except 
on the final" hearing, unless the objection be taken 
by demurrer. 

2. Under the sixty-third, rule of- equity practice, 
exception^ to an answer for insufl5ciency niust be 
Bet down on a rule day for hearing, befqye a 3,udg^ 
of the court. A reference of such exceptions on 
a day not a rule day, and to a master instead of a 
judge of the court,, is, unjes^ cured by some subse- 
quent action of the court, a, nulljiy, and is an 
abandonment OiE tlie.. exceptions. 

This cause came on for hearing op two 
sepai-ate motions of defendant? to dismiss 
the bill of complaint 

"Wm. Alexander, for complainant 

John Hancock. Chas. S. West and W. M. 
Walton, for defendants. 

Before WOODS, Circuit Judge, and DU- 
VAL, District Judge. 

WOODS, Circuit Judge. On the 15th of 
January, 1869, John C. Watrous, one of the 
defendants, having previously answered the 
bill, filed his motion to dismiss the bill, "be- 
cause the case stated therein was not within 
the appropriate jurisdiction of a court of 
equity, there being no equity as shown on 
the face of the bill;" and on the 25th of 
January, 1871, the other defendants having 
previously answered, also filed a similar mo- 
tion on the ground that "ther e was no equi- 

1 [Reported by- Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



ty presented on the face of the bill which 
would authorize the court to grant the relief 
prayed for." These are, in substance, mo- 
tions to dismiss the bill for want of equity, 
and, according to the rules and practice in 
the equity courts of the United States, this 
motion cannot be entertained until the final 
hearing of the case. This precise question 
was made and decided by the supreme court 
of the United States in the case of Betts v. 
Lewis, 19 How. [60 U. S.] 72. In that case 
the court says: "After the answers had been 
filed and while exceptions to one of the an- 
swers were pending, the respondeAt moved 
to. dismiss the bill for want of equity and 
the court ordered it to be dismissed. This 
was irregular and the decree must be re- 
vorsed. The equity practice of the courts 
of the United States, is governed by the 
rules prescribed by this court under the 
authority conferred upon it by act of con- 
gress, and is the same in all the states. 
And this practice does not sanction the dis- 
missal of a bill on a motion made while the 
parties, are. perfecting- the pleadings. The 
question whether the bill contains any equi- 
ty may be raised by a demurrer. If the de- 
fendant answer, this question cannot be 
raised till the hearing. Non constat that a 
defect may not be removed before the hear- 
ing. The case.must be remanded to the cir- 
cidi court, and if any defects exist in the bill 
capable of being- cured by amendments, as 
no. replication has. been filed, it is within the 
rules of ordinary practice to allow them to 
be made." Controlled by this decision we 
must hold that the motions to dismiss the 
bill for want of equity were improvidently 
made, and must therefore be overruled. 

The motion of Watrous might be. con- 
strued to raise the question of jurisdiction. 
A motion to dismiss for want of jurisdiction 
would be entertained by the court at any 
stage of the proceedings, or the court sua 
sponte would dismiss, a bill for want of ju- 
risdiction. The only ground, aside from 
want of equity, on which such a motion 
could be based in this case is that the com- 
plainant has a plain, adequate and complete 
remedy at law, and that under the act of 
congress this court of equity i& therefore pro- 
hibited from entertaining it. On looking at 
the prayer of the bill, it is seen that the re- 
lief prayed could not be granted by a court 
of law. And while not intimating an opin- 
ion one way or the other, whether the com- 
plainants have by this bill shown them- 
selves entitled to the relief they ask (for 
this touches the equity of the bill), it is evi- 
dent that the relief sought can only be 
granted by a court of equity and could not 
be obtained in a court of law. A motion to 
dismiss the bill for want of replication is 
also made by defendants. 

We understand the following to be in part 
the history of this case: The bill was filed 
on the 8th day of April, 1868, and Lapsley's 
appearance was entered at the June rules 
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following. At the September rules, 1868, a 
decree pro eonfesso was taken against Laps- 
ley, which he moved to set aside, which mo- 
tion the court, on September 11, granted on 
condition that Lapsley filed his answer with- 
in three days. On September 14 Lapsley 
filed his answer, to which, on October 5, 
complainant filed exceptions, which on the 
same day were referred to the standing 
master. On November 2, before the master 
made his report complainant took another 
decree pro eonfesso against Lapsley and 
moved to make it absolute. On December 
2, Lapsley made a motion to set aside this 
second decree pro eonfesso, and on Febru- 
ary 20, 1SG9, the court refused to make the 
decree absolute and ordered the second de- 
cree pro confess© to be set aside. This or- 
der the court, at the present term, has re- 
fused to set aside. On January 4, 1869, be- 
fore the order of the court setting aside the 
second decree pro eonfesso, Lapsley moved 
for leave to withdraw his original answer 
and file another, which motion was denied, 
but leave was given him to amend his said 
answer in respect to the caption and verifica- 
tion. This order was made on February 20, 
1SG9. On February 27, 1869, Lapsley filed 
his second answer, to which complainant, on 
April 16, 1869, filed new exceptions, and in- 
stead of setting them down for hearing they 
were at once referred to a mastei*. The 
master overruled some of the exceptions and 
sustained others, and the report of the mas- 
ter was confirmed, and Lapsley ordered to 
file a further answer covering the excep- 
tions which were sustained by the court 
This he did on the 13th of May, 1869. No 
replication having been filed by complain- 
ant, the defendants, on the 23d day of Jan- 
uary, 1871, took a rule dismissing his bill, 
and motion is now made to confirm the rule 
and dismiss the bill out of this couit. This 
motion is based on the idea that complain- 
ant having failed to set down his excep- 
tions for hearing before a judge of the court 
within the time prescribed by the 63d equi- 
ty rule, but Instead thereof having had them 
referred to a master, the exceptions were 
abandoned and a I'eplieation was due from 
complainant on the next succeeding rule 
day. 

This brings up for the decision of the court 
the proper construction of rule 63, equity 
pi-actice, and presents the question whether 
under that rule, exceptions for insufficiency 
can be referred to a master, or whether they 
must, in the first instance, be set down for 
hearing before a Judge of the court We 
are clear that the latter practice is the cor- 
rect one, and the only one allowed by the 
rule. The rule says: "Where exceptions 
shall be filed to the answer for insufBeiency, 
if the defendant shall not submit to the 
same and file an amended answer on the 
next succeeding rule day, the plaintifiE shall 
forthwith set them down for hearing on the 
next succeeding rule day thereafter, before 
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a Judge of the coui-t" The language of this 
rule is so clear and explicit that there seems 
to be no room for construction. The plain- 
tiff is allowed from one rule day to another 
to file his exceptions to an answer. Excep- 
tions being filed, the defendant is allowed 
till the next succeeding rule day to submit 
to the exceptions and file an amendment, 
and if he fails to do so by the succeeding 
rule day, the plaintiff must on that day set 
down the exceptions for hearing before a 
Judge on the next rule day following. The 
plaintiff is only allowed to set down his ex- 
ceptions for hearing on a mle day, to be 
heard before a Judge at the next succeed- 
ing rule day. To refer them to a master on 
a day not a rule day, as was done in this 
case, is to do what is not authorized by the 
rules, and unless aflirmed or cured by some 
subsequent action of the court, is a nullity. 
We have been referred to Leslie's Equity 
Pleading, and to Barton's Suit in Equity, to 
prove the proposition that it is proper course 
to refer exceptions to the answer to a mas- 
ter. This was formerly but is no longer the 
English practice, and is not the practice in 
the United States courts. The sixty-third 
rule provides that if the exceptions are not 
so set down, that is, as prescribed in a 
former part of the rule, they shall be consid- 
ered abandoned. The exceptions in this 
case were not so set down, and were there- 
fore abandoned. 

THE COURT has, however, acted on the 
report of the master, sustaining a part of 
the exceptions, and the defendant has sub- 
mitted to the order of the court sustaining 
the exceptions by filing a further answei-. 
In any view the exceptions are disposed of, 
and the defendants are entitled to have the 
case put to issue by the filing of the replica- 
tion, and the same not having been filed, 
the defendants are entitled to have the bill 
dismissed, unless the court, for cause shown, 
allow a replication to be filed nunc pro tunc. 
Under the circumstances of this case, owing 
to the unsettled practice of this rule in this 
court, we are disposed to allow a replication 
to be filed, and to overrule the motion to 
dismiss the bill. Ordered accordingly. 
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LAVBRTY et al. v. SNELLING. 

[3 Cranch, C. O. 290.] i 

Circuit Court, District of Columbia. May- 
Term, 1828. 

Baii, in Civil Cause — Affidavit to Hold to 
Bail — Sufficiency of Same — Merits of Case. 

1. If the affidavit to hold to bail be in itself 
sufficient, the court will not, upon a motion to ap- 
pear without bail, inquire into the merits of the 
case. 

2. An affidavit that the defendant is Justly in- 
debted to the plaintiff in a certain sum, for goods 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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sold and delivered to a tliird person upon tlie writ- 
ten guaranty of the defendant, is sufficient to hold 
the defendant to bail. 

The afladavit to hold to bail stated that 
the defendant [Josiah Snelling] was justly 
indebted to the plaintiffs, [Laverty and 
Gantley,] in the sum of $4,393.43, for goods 
sold and delivered to one C. P. Hunt, at the 
defendant's request, and upon his written 
guaranty, which was produced. 

Mv. Lear moved for leave to enter his 
appearance for the defendant without spe- 
cial bail; contending that the guaranty was 



void because it does not show a considera- 
tion for the guaranty; and that it did not 
appear that the plaintiffs had given notice 
to the defendant that they had accepted the 
guaranty, or had notified him of the amount 
of goods sold to Hunt upon the credit of 
the defendant; that the defendant had a 
right to go into the merits of the case and 
show that the contract was void. Sumner 
v. Green, 1 H. Bl. 301; Clarke v. Russell, 
3 Dall. [3 U. S.] 415; Forrester, 153. 

Mr. Wallach, contra. 

THE COURT overruled the motion. 
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ACTIOW. Paee 

There is no privity of contract whereby 
a creditor may maintain an action against 
liie debtor of his debtor 572 

In covenant against two, if one pleads 
and shows infancy, nolle prosequi may be 
entered as to him, and judgment had 
against the other 882 

ADMTRAIiTY. 

See, also, "AfiEreightment"; "Bills of Lading"; 
"Bottomry and Respondentia"; "Charter 
Parties"; "Collision"; "Demurrage"; "Ma- 
rine Insurance"; "Maritime Liens"; "Pi- 
lots"; "Pleading in Admiralty"; "Practice 
in Admiralty"; "Salvage"; "Seamen"; "Ship- 
ping"; "Towage"; "Wharves." 

Jnrisdictioii — In general. 

Jurisdiction in rem is exclusive in the 
district courts, but the suit may be insti- 
tuted in the district where the res is found, 
irrespective of where the injury complain- 
ed of occurred 471 

Admiralty courts have no general juris- 
diction to administer relief as courts of 
equity SS8 

A contract by the master employing an- 
other as nominal master for a particular 
purpose may be sued on in admiralty as to 
the wages stipulated, but not as to a fur- 
ther stipulation for an additional sum in 
case the voyage should be altered or dis- 
continued 1149 

"Waters and places. 

Admiralty has no jurisdiction of an in- 
jury to a bridge by a vessel 949 

— — Persons and property. 

The district court in admiralty has juris- 
diction of a libel for collision in the North 
Sea between vessels of different nations. . 54 
— Riglits and controversies. 

The mere equitable title will not sustain 
a libel for possession 888 

Admiralty has no jurisdiction of a libel 
asserting an equitable title to one-fourth 
of a vessel, and claiming an account of its 
earnings and the proceeds of its sale 263 

Admiralty has no jurisdiction to enforce 
a hottomry bond given in the home port 
for money not used, and not intended to be 
used, for the purposes of the voyage 755 

Deviation contrary to express agreement 
is a breach of maritime contract giving the 
federal courts jurisdiction in rem 827 

Procednre. 

It is immaterial that the vessel, if at- 
tached within the district, was out of the 
jurisdiction when the libel was filed, as the 
time of service of process is the commence- 
ment of the suit 276 

A claim by a seaman against the master 
for personal damages cannot be joined in 
the same libel with a claim for the fine im- 
posed by the act of 1840. (5 Stat. 396.). . 794 

The admiralty rules prescribed by the su- 
preme court relate merely to the remedy, 
and were not intended to affect jurisdiction 677 
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The twenty-third admiralty rule requires 
that in petitory and possessory suits the 
proceedings shall be jointiy in rem and in 
personam 

AFFKEIGHTMEWT. 

See, also, "Admiralty"; "Bills of Lading"; 
"Carriers"; "Charter Parties"; "De- 
murrage"; "Shipping." 

Under ordinary bills of lading from for- 
eign countries to New York, landing car- 
go at a proper time, upon a proper dock, 
with notice to the owners, is equivalent to 
delivery 310 

Such landing and notice do not free the 
ship from responsibility for her own 
wrongful act, as where she overloads the 
pier, and causes it to break, whereby the 
goods are damaged 310 

Freight on molasses to be estimated 
"gross customhouse gauge of cask" may be 
recovered on empty and broken casks, 
where they are customarily carried with 
bungs out to prevent fermentation 50 

Violation of an express stipulation not to 
take other cargo makes the carrier an in- 
surer 

Violation of the contract, by deviation 
and taking other cargo, does not forfeit 
the freight, but creates liability for dam- 
ages 

The mere fact that a vessel is wrecked 
does not vary the liabilities of the owner 
and master as common carriers, unless the 
property perished with, and in consequence 
of, the wreck ". 545 

In case of wreck, it is the duty of the 
master to forward cargo by another ship, 
if practicable; and his duty as a carrier is 
not ended until the goods are delivered at 
their destination, returned to the owner, 
or otherwise lawfully disposed of 545- 

Where a vessel was wrecked upon the 
reefs, and the captain removed from a 
state room a box of gold- coin shipped un- 
der a bill of lading which excepted the per- 
ils of the seas, and placed it where the- 
crew and wreckers had free access to it, 
without personally looking after it, heid, 
chat the shipowners were liable for its loss 545 

A libel for loss or damage to cargo may 
be brought either in the name of the ship- 
per or of an insurance company which has 
paid the loss or accepted an abandonment. 355 

Damage to cargo, for which the ship is 
liable, may be recouped in a libel for 
freight, but respondents can have no de- 
cree for damage in excess of the freight. . 310 

Where a steamboat with loaded barges 
approached a bridge too closely to back or 
stop, and was driven against a pier by a 
sudden gust of wind, hdd, that the carrier 
was not liable for loss of cargo *937 

The burden is upon the carrier to bring 
a loss or damage within the excepted per- 
ils. It is not sufficient to show merely that 
the vessel was stranded, biit it must be 
shown that she was stranded by an un- 
avoidable danger 355 
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Goods Tvill be presumed to hare been 
damaged ea route where it appears that 
they arrived in a damaged condition, and 
the shippers swear that they were in good 
order when loaded 403 



■ATiTEKS. 

A state cannot make a foreigner a citi- 
zen of the United States 1131 

APPEAL AKTD ERROR. 

When an appeal from a justice is not 
■prayed on the day of trial, appellant must 
give at least 10 days' notice to the opposite 
party before the next sitting of the court 
authorized to try the same » 672 

An order in railroad foreclosure proceed- 
ings, approving, only on certain conditions, 
-a consent contract for the erection of a 
-bridge, held not appealable 918 

A division in opinion between the judges 
holding the circuit court in respect to 
granting a new trial is not a case which 
can be certified to the supreme court 1128 

The prayer for appeal, and an order 
jrranting it upon terms, is not evidence 
that the terms were complied with or the 
appeal prosecuted .1046 

'In passing upon a collateral branch of a 
case which has been to the supreme court, 
the circuit court will not admit that the su- 
preme court made a mistake in regard to 
any facts actually passed upon 333 

AYhere defendant acquiesces in a refer- 
■ence, and appears before the auditor, and 
contests the claim, he cannot, on writ of 
terror, object that the case should have 
been tried by a jury 271 

APPEARAKTCE. 

An appearance by persons whose names 
are alleged in the bill to be unknown, and 
who are designated by fictitious names in 
the bill, and subpoena served on them, 
does not cure these defects or make such 
persons parties on the record 351 

Appearance by attorney to set aside office 
judgment hdd not to waive irregularity of 
service *831 

General appearance by solicitors is a 
waiver of exemption from jurisdiction by 
a nonresident of the district 382 

Presentation of a petition for removal is 
a sufficient appearance to make the remov- 
al proceedings valid 1053 

ARBITRATION AND A^WARD. 

Where, after vain efforts to secure agree- 
ment, the third referee refused to sign the 
award, and declared it unnecessary to ask 
him to meet again, held, that the remaining 
referees might make the award 590 

Under a general submission, referees are 
not bound to award on principles of law 
only, but may decide according to equity 
and good conscience 732 

If the submission be general, and the 
award be of a particular thing, it will be 
presumed that nothing else was in contro- 
versy unless the contrary appears 732 

In the case of common awards, the arbi- 
trators cannot be called upon to disclose 
the grounds upon which the award was 
made 590 

In Pennsylvania it is the rule that 
awards of referees must be so plainly ex- 
pressed that the parties may know pre- 
cisely what they are to do. An objection 
otherwise fatal may be cared by averment 
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of something dehors the award which ren- 
ders it certain 590 

A general award cannot be impeached 
collaterally 732 

An award is conclusive upon all matters 
of fact, and a mistake of fact is no ground 
for setting aside the award; but when ap- 
parent on the face thereof, or when the ar- 
bitrators certify that they have made a 
mistake, and wish to correct it, the award 
will be recommitted for tliat purpose 732 

If referees refer a point of law to the 
court by spreading it on the award, the 
award will be set aside if they have mis- 
taken the law; but if they admit the law, 
and decide contrary thereto, upon equity 
and good conscience, the award must stand. 732 



ARMY AND I^TAVY. 

A minor enlisted without the consent of 
his parent or guardian will be discharged 
on habeas corpus at the instance of his 
parent, guardian,- or nest friend. 173 

ARREST. 

See, also, "Bail"; "Escape"; "Execution"; 
"Extradition." 

A bankrupt on his way to the register's 
office, for the purpose of being examined 
under an order previously served on him, 
is entitled to be considered a witness, and, 
as such, to be protected from arrest at the 
hands of a state court 474 



ASSIGNMEIfT FOR BENEFIT 
OF CREDITORS. 

See, also, "Bankruptcy." 

Delivery of schedules is not necessary to 
the validity of the assignment 479 

An assignment of "all the goods, wares, 
merchandises, and personal property of 
every kind" belonging to the assignor, does 
not pass an interest under a contract 295 

The execution of a deed of assignment 
and the transfer of the property, under the 
New Jersey assignment act, constitutes 
the assignee a trustee in possession for the 
equal benefit of all creditors 480 

Recovery of judgment, and levy thereun- 
der prior to the filing of an inventory and 
bond, but after the execution of the assign- 
ment, and after the assignee has taken 
possession, create no lien under the New 
Jersey assignment act 480 

ASSUMPSIT. 

There can be no recovery in assumpsit if 
a special agreement be proved. 867 

ATTACHMENT. 

See, also, "Bankruptcy"; "Execution"; "Gar- 
nishment"; "Writs and Notice of Suits." 

Under the Maryland act of 1795, it was 
not necessary to state in the affidavit and 
warrant that plaintiff was a citizen of the 
District of Columbia or of the United 
States or any state 884 

The rule applicable to a purchaser claim- 
ing land, witii notice of a prior unrecorded 
attachment, does not govern where two 
creditors are proceeding by suit in invitum 
with knowledge of the attachments of each 
other; and each is entitled to any priority 
which he can lawfully obtain 342 
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The owners of estates wrongfully for- 
feited under Act N, J. Dec. U, 1778, have 
no remedy by ejectment to recover the 
property forfeited, but can only proceed by 
writ of error according to the statute 281 

A.TTOR]J3"B'2' AIO) CLIEIST?. 

If defendant insists upon it, plaintifE's 
attorney must file his warrant of attorney 
as evidence of authority to bring the suit. . 577 

Where payment of a claim to an as- 
signee thereof by officers of the govern- 
ment will defeat an attorney's lien upon 
the fund, the court will enjoin the assignee 
from demanding payment without the at- 
torney's consent • 434 

BAIIi. 

See, also, "Arrest"; "Esecution"; "Principal 
and Surety." 

In slander, appearance bail is not requir- 
ed if the affidavit does not state the words 
spoken, and that defendant is about "to 
leave lie district 1130 

An affidavit that defendant is justly m- 
debted to plaintiff in a sum certain for 
goods sold and delivered to a third per- 
son upon defendant's written guaranty is „ 
sufficient to hold to bail 1198 

If the affidavit to hold to bail is suffi- 
-cient, the court will not, on a motion to ap- 
pear without bail, inquire into the merits. 1198 

If the principal is discharged under a 
state insolvent law, after judgment against 
him in the circuit court of the District of 
Columbia, the court of said District will 
■discliarge the bail..... 551 

BAILMENT. 

See, also, "Carriers." 

One hiring a horse is bound to take sudi 
care of him as a prudent man would of his 
own 1191 

BAlsTKRUPTCY. 

See, also, "Assignment for Benefit of Cred- 
itors" ; "Insolvency." 

Operatioix and eiEect o£ Ijaiikruptcy lai^s, 
and of proceedings tlierennder. 

American bankruptcy laws have differed 
from the English in that they apply to any 
debtor, while the English law is applicable 
only to fraudulent traders 716 

One permitting himself to be held out as 
a partner mdy be adjudicated a bankrupt 
as a member of the firm 868 

A partnership consisting of husband and 
wife may be adjudicated bankrupts, and it 
seems the wife may also be adjudged in- 
dividually bankrupt. 599 

The bankrupt is not exempted from ar- 
rest, under process of a state court, on the 
■charge of fraudulently contracting the debt 
there sued for. (Act 1867, § 26.) 474 

A bankrupt is not entitled to be dischar- 
ged from arrest under process of a state 
court where tie claim there sued for was 
created by defalcation while acting in a 
fiduciary capacity, (Affirming 476.) 478 

In determining whether the arrest of the 
bankrupt on process of a state court after 
adjudication of bankruptcy was founded 
on a debt or claim from which his dis- 
charge would not release him (Act 1867, § 
26), the court can only look to the affida- 
vits on which the order for arrest was 
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granted and not to a complaint which was 
not before the state court at that , time. 
(Affirming 476.) 478 

A suit commenced in a state court, after 
adjudication, to enforce paortgages on prop- 
erty in possession of the assignee, may be 
enjoined. (Affirming 379,) . - • — 380 

The bankruptcy court may restrain a 
prosecution of a. suit in the state court 
against a marshal for seizing property as 
that of the bankrupt 255 

The bankrupt court may enjoin a sale 
under a judgment and levy,^. ev^ where 
the execution issued before commencement 
of the bankruptcy prpceedihgs..^ . * 928 

A surely who has paid money for a 
bankrupt in discharge pf a customs duty 
bond has not the right of the ..TTnited 
States to proceed against the person of the 
bankrupt, but only against his effects. 
(Act 1800.) ~ 404 

Jnrisdiciion of courts. 

Under the act of 1842 the proceedings 
can be had in a district other than that of 
the bankrupt's residence only when it ap- 
pears that he has a fixed and notorious 
employment, denoting a place of business 
in sudi other district • .. • 643 

The circuit court .has jurisdiction to. re- , 
vise, correct, and reverse rulings of the dis- 
trict court , ,.....,... .1113 

The district courts have no power to 
make general rules under the act of 1867, 
such power being vested elsewhere by sec- 
tion 1 thereof 308 

E-eqister — Powers and 'dnties. 

The register has, authority to allow an 
order for tiie examination of the bankrupt 
under Act 1867, § 28 1116 

In a case referred to him under the rules 
of the court, the register has the powers of 
the district judge in all uncPntested ad- 
ministrative matters .1116 

Commencement of proceedings— Volnn- 
tary bankraptcy. 

Under the act of, 1841, a proceeding up- 
on the debtor's petition was not ex parte. .1185 

Und^r Act 1867, § 37, authority to file a 
petition in behalf of a corporation can only 
be given by a vote of a majority of the 
stockholders, even if the management of 
the corporate affairs is vested in a board of 
trustees — 926 

A voluntary petition, filed in behalf of a 
corporation witiiout express authority by a 
vote of the stockholders, gives the register 
no jurisdiction; and a ratification by the 
stockholders, after adjudication, does not 
cure the defect. 926 

— — Involnntary bankruptcy. 

A petitioning creditor's debt, which is 
certain and liquidated, though payable in 
future, will support a decree in bankruptcy. 
(Act 1841.) 509 

In involuntary proceedings against a 
partnership, one of whose members is a 
married woman having sep?irate property, 
it is not necessary to join her husband. — 1164 

The absence of an allegation as to the 
number and amount of the creditors join- 
ing m the petition is not supplied by an ad- 
mission in writing of the debtor, not duly 
authenticated, and shown to have been 
made in good faith , 176 

Where verifications are knowingly false, 
the petition will be summarily dismissed, 
and an injunction issued thereon will be 
vacated, though part of the petitioners were 
free from fraud 210 

A petition on which issue was taken and 
a jury had rendered a defective special ver- 
dict, without a general verdict, at the time 
the amended act of June 22, 1874, was 
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enacted, should be considered as a pend- 
ing case, to which the retroactive provi- 
sions of the amended act applied 505 

If the petitioning creditor fails to prose- 
cute, another creditor may intervene and 
prosecute the petition^ and his right to do 
so cannot be defeated by any settlement 
whereby the petitioning creditor attempts 
to withdraw the petition 906 

On such intervention, the case proceeds 
upon the original petition, and the adjudi- 
cation will operate upon preferences given 
within four months before it was filed . . . 906 

The burden is on the creditor to prove 
that the debtor procured or suffered his 
property to be taken on legal process with 
intent to give a preference 506 

The bankrupt cannot be examined as a 
witness, either to support the petition in 
bankruptcy or to defeat it. (Act 1842.). . 509 

A petition by a member of an insolvent 
firm who was adjudged a bankrupt and his 
assignee to bring the other members in for 
adjudication, held entitled to consideration 236 

Acts of bankruptcy. 

Repayment by insolvent insurance com- 
pany of unearned premiums upon termina- 
tion of a policy, is not an act of bankrupt- 
cy, if done without thought of creating a 
preference 751 

Slembers of a commercial partnership 
owned jointly a plantation, and, not being 
indebted individually, they mortgaged the 
same, without consideration, to defraud 
firm creditors. Mdd, an act of bankrupt- 
cy 1164 

An assignment for the benefit of all cred- 
itors, generally, is not an act of bankrupt- 



cy. 



644 



An assignment for benefit of creditors, 
at a time when a judgment is about to be 
recovered against the assignor, is not a 
conveyance with intent to delay, etc., un- 
less made with such intent 1113 

Notes given in settlement of partnership 
accoiints, on dissolution of a manufactur- 
ing firm, are not commercial paper given in 
the course of business, nonpayment of 
which would constitute an act of bank- 
ruptcy 1130 

Tlie running of the 14 days, necessary, 
after stoppage of payment of commercial 
paper, to make an act of bankruptcy, can- 
not be prevented by making an assignment 
for benefit of all creditors 1096 

Adjudication. 

In making an adjudication, the court 
need not formally determine whether the 
requisite proportion of creditors in num- 
ber and amount have joined in the petition.1164 

The rights of the parties are fixed at the 
date of adjudication in bankruptcy 386 

An adjudication relates back to the time 
of filing the petition, and carries to the as- 
signee title to all property which the bank- 
rupt then had 944 

Service of a copy of the order of adjudi- 
cation by publication is a right personal to 
the bankrupt, and delay therein should not 
retard the general course of proceedings. . 308 

The mere service of an injunction upon a 
person does not give him the right to con- 
test or vacate the adjudication 133 

A delay by a creditor of two months and 
a half, after discovering that the proceed- 
ings were instituted by collusion, is not nec- 
essarily laches, which will prevent him 
from moving to set aside the adjudication, 962 

That the bankrupt caused an involuntary 
petition to be prepared and presented to 
creditors, who signed and verified it with- 
out inquiry, held to show a prima facie case 
of collusion, warranting a reference to take 
proofs, under a petition to set aside the 
adjudication 9G2 



"Warrant: Notice: Meeting of credit- 
ors. 

If the marshal undertakes the service of 
the warrant, the service of the order of ad- 
judication is a necessaiT incident thereto, 
though not embraced within the command 
of the writ 308 

The return of such service may be made 
wholly on the warrant, or separately on 
the warrant and order of adjudication . — 308 

The mere fact of an attorney verifying 
proof of debt for a firm, and swearing that 
he was duly authorized thereto, does not 
show authority to appoint another to act 
for the firm at a creditors' meeting in bank- 
ruptcy proceedings 782 

Assignee— Appointment and removal. 

The vote for assignee will not be post- 
poned to allow other creditors to prove 
their claims, unless by consent of those 
who have already proved 951 

No particular manner is prescribed of 
voting for an assignee. It may be by bal- 
lot, viva voce, by calling the name of each 
creditor, or by calling upon the persons rep- 
resenting them to name their choice 951 

Creditors whose proofs of claims have 
been postponed, and who have not been al- 
lowed to vote for assignee, may have the 
proceedings certified to the court; and, if 
the postponement be held erroneous, the 
choice may be set aside, and a new vote 
taken 951 

Creditors proving claims filed after elec- 
tion of assignee cannot vote, to change the 
result of an election appealed from 951 

Kiglits, duties, and liabilities. 

The assignee will not be ordered to 
amend his return when no reason is shown 
why the proposed amendment should be 
made 579- 

Property o£ "bankrupt^-'Wliat constitutes. 

A husband has no interest, which can pass 
to the assignee, in his wife's contingent es- 
tate in remainder under a will. English 
and American bankrupt laws compared — 872 

The fee-simple title in a street, subject 
to the public easement, is "property," which 
would vest in the assignee under the act of 
1842; and where the street terminated in a 
lake, the right to subsequent accretions 
passed, with the title, to the assignee's 
grantees 649^ 

A transfer of promissory notes by the 
payee, pending bankruptcy proceedings 
against him which result in an adjudica- 
tion and an injunction against disposing of 
his property, vests no title in the purchaser, 
though he had no actual notice of the pro- 
cccdittgs 944 

Custody and control. 

"When a petition for injunction against 
third parties is united with a petition in in- 
voluntary bankruptcy, the injunction will 
be only provisional until the debtor is ad- 
judged bankrupt, and a bill must then be 
filed against such third parties - 644 

After adjudication, and before selection 
of the assignee, a temporary receiver may 
be appointed under special circumstances. .1129- 

Injunction granted to restrain certain per- 
sons from collecting rents from real estate 
in which the bankrupts had a legal or equi- 
table interest, and a receiver appointed . . . 177 

A receiver appointed to care for the prop- 
erty, until the selection of an assignfee, can- 
not sue to recover property fraudulently 
transferred; and if he commence such suit, 
the assignee will not, on motion, be admit- 
ted to prosecute it 1129' 

An involuntary bankrupt, who swore that 
he had sold certain notes and spent the pro- 
ceeds before an injunction was served on 
him, and whose testimony was utterly dis- 
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credited, ordered to turn over the amount 
within five days, on pain of attachment for ■ 
-contempt 290 

— ~ Exemptions. 

The amendment of March 3, 1873, in re- 
lation to exemptions, is constitutional 157 

Where no homestead was allowed by the 
state laws, none can be allowed either un- 
der the act of 1867 or that of 1872 386 

The application for the estmption allow- 
ed by the act can only be made before ob- 
taining the discharge • 157 

Jewelry is not exempt as wearing apparel 138 

Wife's claim. 

Jewelry acquired by the wife, either be- 
fore or after her marriage, if suitable to her 
conaiton, may be retained by her. (Act 
18-il.) 138 

The ■n'lfe of a bankrupt is not entitled (in 
North Carolina) to claim dower in land 
owned by the bankrupt when he filed his 
petition, he being still alive 273 

— Itiens. 

Judgment creditors, obtaining an advan- 
tage by execution and levy, will be protect- 
ed, although at the time they may have had 
doubts as to the debtor's solvency 385 

Where a chattel mortgage is void as to 
creditors, because not recorded as required 
by law, where the possession is not chan- 
ged, the mortgagee cannot help his case by 
taking possession after knowledge of the 
mortgagor's insolvency 125 

A person's rights as mortgagee of a stock 
of goods are not impaired by a sale to him 
which is void under section 35, Act 1867. . . 71 

A mortgage given by a railroad company 
to an assodation of which its president and 
vice president were secret members, didct 
constructively fraudulent; but the mort- 
gagee allowed to prove its advance to the 
railroad company as an unsecured debt. . . 132 

The assignee need take no proceedings in 
respect to personal property mortgaged be- 
yond its value, and he has nothing to do but 
designate the exempt property .1045 

—•Sale. 

The court possesses no power to summari- 
ly order a sale of property claimed for the 
bankrupt, but in the actual possession of a 
third person claiming absolute title 760 

The bankruptcy court has jurisdiction to 
order a sale free of incumbrances, and the 
proceeds will stand as a substitute for the 
land for the benefit of lien holders. (Act 
1867, § 20.) 71, 688 

The court will authorize a private sale of 
land, with power to make good titie, but 
will hold the assignee responsible for neg- 
lect to obtain the best value 785 

An order should not be made authorizing 
a private sale of land on credit or for less 
than the amount claimed by an incum- 
brancer, without the latter's consent, or a 
submission of the terms of sale to the court, ' 
on notice to him 688 

Proof of debts. 

Retiring partners 7ield not entatied to 
prove, against the estate of the new firm, 
unliquidated damages arising from their 
liability on the covenants of a partnership 
lease 942 

A claim for alimony, whether accruing 
before or after commencement of proceed- 
ings, is not a provable debt, and enforce- 
ment thereof cannot be stayed by the bank- 
rupt court 914 

A debt barred by limitation in the state 
where the bankrupt resides, and where his 
petition is filed, cannot be proved 587 

A proof of debt is not open to objection 
because it appears that the statute of limita- 
tious, if set up, would be a bar 783 
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Entering on the schedule a debt barred 
by limitation is not an acknowledgment or 
new promise 587 

That there is usury in a judgment sought 
to be proved, and that the bankrupts did not 
defend against it on that ground, is not 
available to the assignee, where no fraud or 
collusion therein is alleged 709 

One holding the bare legal titie to a note 
cannot set ofE against it a debt which he 
owes the bankrupt .1069 

Where a debtor, holding the legal title to 
a note as trustee, deducted a debt due from 
himself to the bankrupt, and proved for the 
remainder, Jield that he had proved for too 
littie, and the proof would be expunged 
without prejudice to his proving the whole 
note as trustee 1069 

No proof can be made between the joint 
and separate estates of partners in respect 
of money drawn out without fraud by one 
partner, or of goods sold to him by the firm, 
though he was to sell them again 1070 

A creditor selling a note of the bankrupts 
to their agent for less than its face, intend- 
ing to compromise his claim, cannot prove 
for the balance 1170 

An agent of the bankrupts who purchased 
their note for less than its face cannot 
prove for the balance. 1170 

A judgment procured against three per- 
sons as partners may be proved against the 
estate of two, regarding tiie other as a sure- 
ty, where the third was \Iiel(l, in the bank- 
ruptcy proceedings, not a partner 709 

A bona fide taker of commercial paper 
may prove the same on showing that he 
paid a valid consideration, without showing 
the consideration between the original par- 
ties 957 

A pledgee in good faith and for value be- 
fore maturity of promissory note can re- 
ceive dividends from the estate of the bank- 
rupt makers only for the amount for which 
he holds them in pledge, where the equities 
between the original parties would prevent 
the pledgor from proving them 277 

A settiement with the insolvent pledgor, 
by which the notes are taken as payment 
for a certain sum, will not prevent proving 
them against the estate of the bankrupt 
makers 277 

A chattel mortgagee, against whom the 
assignee obtained a judgment for the value 
of the property, on the ground that he was 
guilty of actual fraud in taking possession 
and selling the same, only allowed to prove 
a moiety of his daim 154 

Creditors, who were also debtors to the 
bankrupt in an amount less their claim, 
7ield, should be allowed to withdraw their 
proof, pay back a dividend received, and file 
new proof of their claim as secured, to the 
extent of the amount due from them 153 

A secured creditor who proved his debt 
under a misapprehension of the efEect there- 
of, allowed, under special circumstances, to 
withdraw the same 1135 

A creditor who secures a preference by 
obtaining property applicable to his whole 
debt, and indorses the payment as made 
only on part of tiie notes held by him, wiU 
nevertheless be prevented from proving his 
whole debt, and not merely the notes upon 
which the payment was indorsed 582 

A creditor who, having reason to believe 
that his debtor could not pay his debts in 
the ordinary course of business, secured 
from him goods and accounts against third 
persons to be applied on his debt, and in- 
dorsed on his notes sums so received under 
false dates, and who failed to surrender the 
property to the assignee, Uteld not entitled to 
prove his debt, having secured a preference 
contrary to the provisions of the act. ...... 582 
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A preferred creditor may surrender (Act 
1867, § 23) at any time before judgment 
against him in a suit brought by the as- 
signee, and his right to prove his debt will 
not be affected by the commencement or 
pendency of such suit 653 

Proof taken before a notary public, who 
is the attorney and solicitor of record for 
the bankrupt^ will not be allowed to be 
filed ..; 442 

A note evidencing a debt must be pro- 
duced when required by the assignee, reg- 
ister, or the bankrupt. Not so, however, 
if the note has been merged in a judgment. 783 

Postponement of proof of claims affects 
no right of the creditor, except the right to 
vote for assignee 951 

Alloivaiice or rejection, of claim. 

An appeal by a creditor from a rejection 
of his claim cannot be supported, if not 
claimed and noticed within 10 days from 
the decision 888 

The fact that certain creditors had made 
a champertous agreement with a third party 
for the collection of their debts from the 
bankrupt held no obstacle to the allowance 
thereof 1170 

Payment of debts: Priority: Dividends. 

Where a voluntary assignment in good 
faith for benefit of creditors is set aside by 
subsequent bankruptcy proceedings, the as- 
signee will be allow^ed the necessary ex- 
penses of administering the estate while in 
his hands 879, 941 

Such assignee has no priority for his 
compensation or attorneys' fees 941 

Persons purchasing proved debts, as 
agents for the banknipts, held entitled to 
subrogation to the rights of the creditors to 
the amount actually paid 1173 

One purchasing imported goods, and be- 
ing compelled, in order to obtain possession 
thereof, to pay duties Avhich the importer 
was to pay, is entitled, on the importer's 
bankruptcy, to be substituted to the priority 
of the United States, although he has prov- 
ed his claim as unsecured , 678, 679- 

Where there are no partnership assets 
and no solvent partner, both partnership 
and individual debts may be proved, and the 
estate distributed pari passu 752 

Prior attachments are not discharged by 
the bankrupt law, in favor of a subsequent 
judgment and levy 715 

Where payment of a dividend to a eredit- 
ot has been delayed, through objections by 
other creditors or the trustee to the claim, 
interest should be allowed from the time it 
became payable 713 

Where interest becomes due to a creditor 
on a dividend, in consequence of delays at- 
tributable to the assignee or other creditors, 
the rate will be the legal rate in the state, 
where the assignee has not applied to have 
the money set aside or invested pending re- 
examination of the claim 713 

Where, upon appeal from an order allow- 
ing interest at 7 per cent, on a creditor's 
dividend, the creditor procured an order di- 
recting the trustee to deposit the money 
with a trust company pending the appeal, 
lidd that this was no waiver of his right to 
full interest 714 

Examination of Tjankrupt, etc. 

A nonresident creditor becomes subject to 
the jurisdiction by proving his debt, and is 
bound to obey an order to appear for exam- 
ination touching the same, and in case of 
disobedience, his claim may be stricken out. 887 

If a nonresident creditor, whose claim is 
contested, cannot personally appear, with- 
out hardship, an order will be made for his 
examination before a register of the district 
in which he resides 887 
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A bankrupt cannot refuse to be sworn 
merely by reason of claiming that he has an 
offset which extinguishes the creditor's debt, 
and desires to file a petition for re-examina- 
tion of the claim 587 

The assignee's application for examina- 
tion of the bankrupt need not be verified by 
afiidavit, or specify the reasons therefor, 
or the matters to be inquired into 1116 

The bankrupt may be examined to show 
that the debt of the examining creditor was 
fraudulently contracted 832 

The bankrupt may decline to answer, if 
the answer would incriminate himself 832 

It seems that, since the act of February 
25, 1868, the bankrupt cannot refuse to tes- 
ti:^ on the ground that his answer might 
criminate himself; but the privilege of com- 
munication between client and solicitor is 
stall protected 870 

The bankrupt cannot consult with his 
counsel as to the answers to be made to 
questions propounded to him 2 

A witness who purchased claims against 
the estate, being examined as to where he 
obtained the money paid therefor, and hav- 
ing answered that it did not come from the 
bankrapts, Tield bound, on pain of contempt, 
to state where he did obtain it 1175 

The register cannot make a binding deci- 
sion, or compel a witness to answer; and, 
when required, he must take and report tes- 
timony which he deems inadmissible 832 

Costs: Fees: SisLursements. 

The creditor on whose petition the adjudi- 
cation is made is entitled to receive out of 
the assets a reasonable attorney's fee, be- 
fore payment of any dividends, bvlt he is 
not entitled to this preference for expenses 
in attending court. 503 

Reasonable compensation to the solicitor 
of a voluntary bankrupt in preparing the pe- 
tition and schedules should be allowed out 
of the assets 309 

An application for such allowance will not 
be entertained after the filing of the as- 
signee's account and an order for a meeting 
of creditors for final dividend 309 

The register has authority to make an or- 
der directing the assignee to pay fees to 
court officers 1060 

Discharge — ^Proceedings to obtain. 

"Other persons in interest," to whom no- 
tice of the application is required to be giv- 
en by the act of 1841, construed 507 

The bankrupt is entitled to a discharge 
without the assent of his creditoi-s if his 
gross assets equal 50 per cent, of proved 
debts, without deducting costs or expenses. 
(Act July 27, 1868.) 73 

The amendment of 1874, in relation to 
the discharge of bankrupts, applied to 
pending cases 504 

Application of the provision in section 48 
of the act of 1867, in respect to excluding 
from computation of time Sundays or holi- 
days, when the last day falls thereon 1097 

^— Opposition: Acts baxring. 

A creditor who has not proved his debt 
cannot file objections and make opposition 
to the discharge 507 

An exception to the competency of a cred- 
itor to present objections to the discharge, 
on the ground that he had not proved his 
debt, should be taken before the court when 
the objection was offered, and if presented 
for the first time to the commissioner, he 
may disregard the same. (Act 1841.) 507 

A specification in opposition to a discharge 
under section 29 must allege willful false 
swearing as well as willful omission from 
schedule 172 

AlU act of bankruptcy committed a long 
time before the passage of the bankrupt act 
is no ground for refusing a discharge 172 



INDEX. 



1207 



Pago 



A general assignment for the benefit of 
creditors without -preferences is an act of 
bankruptcy, and will defeat the discharge, 
irrespective of the time when made. ...... loo 

Suffering an adjudication of bankrupt^ 
by default is without prejudice to the right 



of discharge. 
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Departure from the district before sub- 
mitting to examination under an order will 
prevent a discharge until rectified by sub- 
mission to examination • i v : * ; ' ' 

A willful omission to state a debt due 
from the bankrupt in his schedule is ground 
for refusing a discharge • • «•<> 

A failure to keep proper books of account 
is no ground for denying discharge where 
the bankrupt carried on a cash business, 
and had no debts, assets, or capital out 
standing 

— — Scope and effect. 

A decree and certificate of ^discharge, un- 
der the act of 1841, is coneluave, unless 
fraud in obtaining them is averred ._. . .lloo 

Discharge bars the debt of a creditor 
whose name was not on the schedules and 
who had no actual notice of the bankruptcy 
proceedings .••••• ; : ' * 

The default of a factor m not maJang 
payment to his principal is not a fraud, nor 
is the debt* one created "while acting m any 
fiduciary character," within the meaning of 
section 33. •.•;:•*•/ 2J ' 

' Only technical or special trusts, as contra- 
distinguished from those which the law im- 
plies from the_ contract, are withm the 

jvianTlirnr nf Rf>f>tiflll 33. ...........••«•.•• 2ii.O 
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meaning of section 33. 

PrddTjited or f raudtileiit traaisfers. 

A transaction out of the ordinary course 
of the debtor's business, whereby a prefer- 
ence is given, is prima facie fraudulent. . . . 

Regard must be had to the nature of the 
property sold in determining whether a 
transfer is made out of the usual and ordi- 
nary course of business • • 1* 

The validity of a deed executed by an offi- 
cer of a corporation without authority, and 
subsequentiy ratified by the corporation, 
must be determined by the circumstances 

existing at the time of the ratification -. 128 

• An act which the statute declares shall be 
prima facie evidence of fraud must be deem- 
ed contrary to its provisions, unless the pre- 
sumption is repelled by opposing proofs. . . . 582 

A fraudulent transfer takes place when 
an insolvent debtor suffers property to be 
taken on legal process, with intent to give 
preference, and the creditor takes the same 
with reasonable cause to believe that the 
debtor was insolvent ana intended a prefer- 
ence 833 

A creditor, having before him what the 
statute declares to be prima facie' evidence 
of fraud, will be deemed to have reasonable 
cause to believe in the existence of such 
fraud, until the presumption is overborne 
by opposing evidence. • • • 582 

Circumstances which would be reasonable 
cause for belief in insolvency or fraud in a 
commercial community may have less sig- 
nificance in a rural district 9o9 

A sale of a stock of goods and fixtures to 
a creditor, who gives his note for- the ex- 
cess over his claim with knowledge of the 
insolvency of the debtors, is void. 71 

A sale at a fair price of property to raise 
money to defray expenses of contemplated 
bankruptcy proceedings is not invalid, ..... 172 

A sale for $7,000 of mortgages amounting 
td $10,000 received in payment of a stock 
of poods, JtcUl not fraudulent 14 

A delay of more than three months an fil- 
ing the petition in bankruptcy, after the 
making of an assignment for the benefit of 
creditors, will prevent the assignee in bank- 
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ruptey from obtaining possession of the as- 
signed property.. * • • f^/*' 

Suits and proceedings in jpelation to tlie 
estate. 

The assignee cannot sue to recover a pref- 
erence in a circuit court for a different dis- 
trict than that in which the proceedings are 

I)ending ■ .'. i • - • J-l'** 

A district court of a district other than 
that in winch- bankruptcy proceedings are 
pending has no jurisdiction of an action by 

the assignee to recover assets. 99a 

The two-years limitation provided bjr sec- 
tion 2 of the bankrupt act of 1867 apphes to 
a petition filed by the assignee in. the bank- 
ruptcy court to rcover assets, as well as to 
a formal action at law or suit in equity. .. 
Said limitation does not apply where the 
other jparty claims no interest in the proper- 
ty, but merely asserts a personal indebted- 
ness ' • • • * 

The district court has jurisdiction of an 
action by an assignee to recover a balance 
due from a principal to the bankrupt as 
factor at the time of the presentation of his 

petition in bankruptcy 271 

A suit by the assignee to set aside cer- 
tain transfers as in fraud of the bankruptcy 
act is maintainable, notwithstanding the 
property is in his possession after seizure 

by the marshal 250- 

A proceeding by the assignee to have a 
mortgage declared invalid, and a state court 
enjoined from foreclosing the same, should 
be by formal bill rather than by mere peti- 
tion 

A bill by an assignee in bankruptcy to re- 
cover notes alleged to have been transferred 
in violation of the bankrupt act need not di- 
rectly allege an adjudication of bankruptcy, 
where it sets out the filing of the petition, 
the appointment of the assignee, and the 

assignment to him 

An order of assessment by the court, upon 
the premium notes of a bankrupt insurance 
company, does not bind the maker of such 
a note, so as to preclude- him from disput- 

its validity when sued thereon by ti^e _^ 
.10161^ 
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Arrangement xpitli creditors. 

Only those creditors who prove their 
claims ate competent to take part in pro- 
ceedings at a composition meeting .... 233 

At a second meeting either party may fur- 
nish competent testimony on the question 
whether the comnosition is for the best in- 
terests of all concerned 233 

The court will interfere where the vote 
would have been otherwise had the facts 
been honestiy and fairly laid before the 
creditors • • 216 

The court will withhold its assent to the 
composition, if satisfied from evidence that 
the proceedings are collusive, although there 
is only one dissenting creditor 216 

A composition agreement, %vhereby cred- 
itors accept payment in notes, is 'bad, though 
payment by installments secured by notes 
would be valid 1099 

A provision in a composition agi-eement, 
that it is not to be binding on any one un- 
less signed by all creditors, includes secured 
as'w4ll'as unsecured creditors. 642 

Delay in paying composition notes, occa- 
sioned by legal or other diflaculties, does not 
ipso facto avoid the composition, nor does ^ 
failure to pay one creditor according to the 
composition forfeit the bankrupt's rights as _ 
to creditors punctually paid. ............ odd 

Where it appears that the ordinary ad- 
ministration would not change the result, 
the composition will be confirmed, in the ab- 
sence of proof of collusion 216 
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Any creditor may testiJfy that he has been 
induced to sign the resolution by the false 
statements or evil practices of the debtor. . 233 

The register who presides at a competi- 
tion meeting may examine and pass upon a 
disputed claim, subject to review by the 

■court 233 

One who advanced money with a mere 
understanding that it was not to be pressed 
for payment, held, entitled to share in the 
-debtor's estate under a composition deed in 

the usual form .1070 

Moneys payable under a composition can- 
not be attached, or their payment obstruct- 
■ed, by proceedings of another court for the 

security of a suitor therein 833 

The court will not suspend or deny a cred- 
itor's right to receive his composition, except 
in favor of one who claims a specific lien 
thereon, or who has procured the appoint- 
ment of a receiver to take the creditor's 
title 833 

BAITKS AHD BAIOOiNG. 

See, also, "Bills, Notes, and Cheeks." 

A cashier has authority by custom to as- 
sign or accept bills of exchange for the bank 939 

An unauthorized discounting, by the presi- 
dent of a bank, of a note payable to the 
cashier, held to have been ratified by the 
bank in drawing for the proceeds, through 
its cashier, and in approving, by its cashier 
■and vice president, a statement of the ac- 
count sent to them by the discounting bank 313 

A banker has a lien for all securities of 
the debtor in his hands for the general bal- 
ance of his account, where not inconsistent 
with the actual or presumed intention of 
the parties 268 

An undertaking by a bank to "collect" is 
not merely an undertakins to select a suit- 
able agent, and transmit the paper to him, 
but to answer for any default of such agent 340 

A bank undertaking to collect a draft for 
another bank is liable for the proceeds, al- 
though the agent selected by it to make the 
collection failed while the proceeds were in 
his hands 340 

On the winding up of a bank, held-, that 
stockholders who had paid their subscrip- 
tions in full were entitled to a return of the 
excess over what was paid by others, before 
ratable distribution, nothwithstanding that 
dividends had been paid in proportion to the 

amounts paid in 856 

A national bank cannot take a mortgage 
upon real estate as security for a debt con- 
currently created or for future advances. 

<Aet June 3, 1864.) 131 

The directors of a national bank have 
authority under the statute (Act June 3, 
1864, g 8) to forbid any stockholder indebted 
to the bank, whether as principal or surety, 
to transfer his stock without the consent of 
a majority of the directors 772 

BILLS, K"OTES, AISTD CHECKS. 

See, also, "Banks and Banking." 

"Wiiat constxtntes a promissory note. 

A promise to pay a specified sum, with 
current exchange on New York and expenses 
of collection in case of suit, is not a prom- 
issory note. 1081 

Validity. 

A bond to convey land is a good considera- 
tion for a promissory note, although the ob- 
ligor has not the legal title when the note 
becomes due 1080 

A duebill by an agent to his principal for 
money received for the sale of lottery tick- 
ets, in violation of a state statute, cannot 
be sued upon 1061, 1116 



Acceptance. Page 

The acceptance of a draft drawn on an- 
other "if in funds" is evidence of the pos- 
session of funds of the drawer 279 

Indorsement and transfer. 

A pledgee in good faith and for value be- 
fore maturity is a bona fide holder for value 277 

Demand: Notice; Protest. 

_ If demand is made on Saturday, and no- 
tice by mail would reach the indorser on 
the same evening, it is too late to mail the 
notice on the following Monday 522 

IRelease or discharge of indorser. 

Giving time to the maker of a promissory 
note, after judgment against both maker 
and indorser, does not discharge the in- 
dorser 553 

Actions. 

Demand at the place named need not 
be^ averred in an action against the party 
primarily liable. Readiness to pay is mat- 
ter of defense 302 

A judgment in an action on a b'ili'ofVx- 
change will not be arrested because the dec- 
laration fails to allege a consideration if 
the instrument as declared on imports a 
consideration 279 

Where a note was indorsed by "two per- 
sons, lidd, that an averment that it was in- 
dorsed by defendants by the name of A. 
and B. was sufficient without averring that 
they were partners, for they assumed a 
jomt liability whether they were general 
partners or not 303 

In an action by the indorsee against' the 
indorser, it is necessary to prove oniy the 
indorsement, and not the execution of the 
note by the maker , 393 

In an action by an indorsee against an 'm'- 
dorser, the maker is a competent witness to 
prove usury in the contract, unless he is 
interested 791 

A discharge in insolvency will' 'not make 
the maker competent, for in case of recov- 
ery he would be liable over, as upon a new 
cause of action , 791 

In an action by the drawe& against" the 
drawer, the acceptor, after being released 
by the drawer from liability for costs, is a 
competent witness to prove that the bill 
was drawn for the indorsee's accommoda- 
tion without consideration 793 

In an action on the case by payees and 
indorsers of a bill of exchange, to recover 
from the acceptor the amount of the ac- 
cepted bill, plaintiffs cannot recover dam- 
ages and costs paid by them in a suit 
against them by the indorsee of the bill, 
there being no money count in the declara- 
tion -.• • • .-: 545 

An indorser is not entitled to recover of 
the drawer damages incurred by nooaccept- 
ance, unless he has paid them or is liable 
to pay them 



595 
BILLS OF LADinSTG. 

See, also, "Admiralty"; "Affreightment"; "Car- 
riers"; "Charter Parties": "Demurrage"; 
Shipping." 

A bill of lading in the usual form is a 
mere receipt for goods, and a different con- 
tract may be shown by parol 827 

As between the original parties, the ear- 
ner may show that the property receipted 
for was not all received by it 63 

The carrier is not liable to the shipper for 
a deficiency from the amount receipted for 
where it has delivered to the consignee all 
of the property received for shipment 63 

The fact that the shipper gave an order 
to warehousemen for the cargo, and then 
settled with them on the faith of the bill 
of lading, does not change the rule 63 
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Cnrsi-Tflnn of clause providing for ship- 
iiu'iu (.11 otliLT vessels of the same line if 
Ij.-ev.iuctl by any cause from shipping on 
th" v'.'ssel named 6S1 

Under a bill of lading giving the vessel 
the right to store the cargo at the consign- 
t'e's risk and expense, where it is not taken 
from alongside "immediately the vessel is 
ready to discharge," the consignee in the 
case of boxwood scattered through the car- 
go, having been used as dunnage, must re- 
ceive the same as it is imloaded from day 
to day 151 

Under the common bill of lading, there is 
no liability for loss due to deterioration, 
arising from the nature of the article, when 
stowed in the manner sanctioned by usage. 1019 

But, if there has -been want of proper 
skill and care by the carrier, the damage 
will be ascribed to negligence 1019 

A stranding caused by mistaking a shore 
light for a pier light on entering on a dark 
night, with a heavy sea and high wind, a 
harbor to which access was not usually dan- 
gerous or difficult, JieM within the exception 
of dangers of navigation — - 53 

Embezzlement is not a '"peril of the sea"; 
neither is theft or robbery, except where it 
amounts to piracy, which is not the case 
when committed by persons coming on the 
ship when she is not on the high seas 545 

Damage by rats is not a "peril of seas 
and navigation," within the meaning of a 
bin of lading 680 

In a voyage from a port known by the 
master to be infested with rats, the keeping 
of cats on board is not. sufficient to excuse 
the carrier from liability 680 



BOIODS. 

See. also, "Counties": "Municipal Corporations"; 
"Principal and Surety"; "Railroad Com- 
panies." 

Under an order requiring claimants to 
prove their bonds before a master, presenta- 
tion by an agent or attorney is sufficient, 
though the proofs were taken in another 
state, if no suspicion has been thrown upon 
the bona fides of the bonds 333 

Claimants presenting negotiable bonds to 
a master, pursuant to an order of the court, 
are presumed to be bona fide holders until 
evidence tending to negative that presump- 
tion is introduced 383 

The holder of coupons payable to bearer 
may sue thereon without producing or being 
interested in the bond from which they 
were cut 307 

Coupons declared on should be identified in 
the declaration by tlie number of the bond, 
date, sum, and time of payment 307 



BOTTOMRY AND RESPOWDEW- 
TIA. 

The master who is also part owner may 
create a bottomry on his own interest with- 
out the existence of any necessity for a bot- 
tomry 150 

The master cannot hypothecate the cargo 
without assent of the owner on notice of all 
the essential facts where communication 
is practicable 38 

Where the master of the vessel which put 
into St, Thomas in distress failed to com- 
municate with the cargo shippers at Rio de 
Janeiro or the consignee at Philadelphia 
by telegraph, Jield, that a bottomry bond on 
the cargo to raise money for repairs was 
void 38 



Page 
It is no objection to a bottomry by the 
master for necessary repairs in a foreign 
port that the loan was efEected after the 

same were made 150 

Where the necessity for the repairs is 
shown, claimant has the burden of showing 
that the money could have been obtained 
otherwise than by bottomry 150 

Bridges. 

See "Counties." 

Brokers. 

See "Factors and Brokers." 

CAItlllERS. 

See, also, "AfEreightment"; "BiUs of ^Lading"; 
"Charter Parties"; "Demurrage"; "Railroad 
Companies"; "Shipping." 

There is no difference in point of law be- 
tween common carriers on land and com- 
mon carriers by water 545 

Carriers by water on the Mississippi river 
are subject to the full liability of common 
carriers • 355 

A carrier by water must provide a sea- 
worthy vessel for the voyage and. cargo. 
He is bound to know the condition and 
strength of the vessel 2o0 

The vessel is not entitled to compensation 
for storage, wharfage, and incidental ex- 
penses of loading where the cargo is return- 
ed to the shipper on notice of an embargo 
being given after it was all loaded, but be- 
fore the bill of lading was signed 267 

A charter requiring a railroad company 
to transport "all merchandise and proper- 
ty" does not oblige it to become a common 
carrier of money "i 884 

Transportation of money for an express 
company, under a special contract, does not 
make a railroad company a common car- 
rier thereof • • 884 

If coin is so packed as to deceive the car- 
rier as to the contents of the package, he 
is not liable as a common carrier. But, if 
there is anything from which he might in- 
fer that the box contains money, he is 
bound to inquire in regard to it 884 

If the circumstances under which prop- 
erty is received relieved from the respon- 
sibility of common carriers, there is yet an 
implied contract for ordinary care 884 

A railroad company receiving goods from 
a connecting road is liable to the owner for 
failure to deliver them 793 

CERTIOBAEI. 

Certiorari from the circuit court of the 
District of Columbia to a justice of the 
peace is the proper remedy, where the latter 
is proceeding in a case in which he has no 
nurisdiction 313 

CHARTER PARTIES. 

See, also, "Admiralty"; "Affreightment"; "Bills 
of Lading'*; "Demurrage"; "Shipping." 

Under a charter party giving the whole 
capacity of the ship, the owner is not a 
common carrier, but a bailee for hire 1019 

Where tiie ship is to be navigated at the 
expense of the owners, and the whole ton- 
nage is not let, the charterer is not owner 
for the voyage 732 

Where the covenant is to proceed to a for- 
eign port, take in cargo on account of the 
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charterer, and bring it to the United States, 
and, when the ship reaches such foreign 
port, the charterer declines to put any ear- 
go on board, the ship is released, and may 
take other cargo on the return voyage for 
the account of her owners 732 

Under the charter of a vessel to carry a 
load of coal from Baltimore to Pawtucket, 
charterers to pay three dollars a ton, "'with 
towage from Providence to Pawtucket," 
the charterers are not bound to furnish the 
towboat 177 

A charter party for a cargo of merchan- 
dise from Calcutta to Boston, prescribing 
no mode of stowage, tacitly refers to the es- 
tablished and known usage of the trade. .1019 

A provision that, "during the obstruction 
of navigation by ice, lay days are not to 
be counted," applies to ice which prevents 
lading of the vessel as well as to such as 
prevents her going to sea. 926 

The liability of the owner to a charterer 
of the entire vessel is not varied by the fact 
that the master gives a bill of lading in 
common form 1019 

Under a charter party, the shipowner 
has a lien for his freight unless the charter 
contains provisions inconsistent therewith 481 

The fact that a charter party coiitains a 
clause giving five and ten days' credit after 
"discharge" of the homeward cargo is not 
inconsistent with the retention of a lien for 
the freight. 481 

Giving promissory notes for money due 
under a charter party discharges the ship- 
owner's lien if the notes are accepted as 
payment 481 

The charterer is liable for an injury to 
the vessel sustained in a voyage not au- 
thorized by the charter party. 1187 

A broher negotiating a charter cannot 
afterwards assert a claim so as to inter- 
fere with the voyage, but may enforce it if 
the vessel is properly arrested by a third 
party 916 

CHATTEL MOBTGAGES. 
See, also, "Bankruptcy." 

A mortgage upon a stock ot goods au- 
thorizing tlie mortgagor to sell and replace 
them in such manner as he may determine, 
and use the proceeds as he sees fit, is void 71 

Such power of sale may be proved by pa- 
rol, or inferred from circumstances and the 
conduct of the parties. 71 

A mortgage covering fixtures, a stock of 
goods on hand kept for sale, and all such 
as should afterwards be purchased and put 
into the store, may be valid as to the fix- 
tures while void as to the goods 71 

A recorded chattel mortgage upon mer- 
chandise and fixtures, the mortgagor to re- 
main in possession, with implied permis- 
sion to sell the merchandise, but not the 
fixtures, is void in Missouri as to the mer- 
chandise, but valid as to the fixtures 673 

In Michigan the mortgage must be filed 
in each township in which any of the 
mortgagors reside, to render the same valid 
as against creditors where the mortgagors 
retained possession 125 



CITIZEN. 

See, also, "Aliens"; "Courts"; "Indians"; 
"Removal of Causes." 

An American citizen has two classes of 
privileges: (1) Those which he has as a 
citizen of the United States; and (2) those 
which he has as a citizen of the state 
where he resides 602 
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See, also, "Admiralty" ; "Pleading in Admiral- 
ty"; "Practice in Admiralty"; "Towage." 

TTa-ture o£ liability — CantriTJutive fault. 

The owners of the vessel at fault are not 
exonerated from liability by having a li- 
censed pilot on board 48 

Inevitable accident occurs only when the 
collision results from natural causes, with- 
out any faiilt of the owners or the crews 
of either vessel 471 

A faulty maneuver in a moment of peril, 
brought about by the fault of the other 
vessel in not giving way under the rules, 
will not render the vessel liable 54 

AVhere there is a reasonable doubt as to 
which vessel was in fault, the loss must re- 
main where it has fallen 95 

Rules of navigation. 

Nothing in the rules will excuse neglect 
of precautions required by ordinary prac- 
tice of seamen or the special circumstan- 
ces 1073 

Bet'Preeii sail vessels. 

When sailing vessels are meeting "end 
on or nearly end on," so as to be governed 
by the eleventh sailing rule 1073 

Vessels jnoore^. etc 

A vessel in motion colliding with one at 
anchor in the daytime is presumptively in 
fault 934 

A vessel which is merely passive, as 
where the collision is caused by the swell 
of a passing steamer, is not to be held in 
fault 689 

Anchoring directly leeward of another 
vessel, a distance of 125 fathoms, is not of 
itself negligence 48 

Vessels anchoring in Hampton Roads, 
within the area described in the United 
States coast survey charts as "the usual 
anchoring ground," cannot be held in fault 
because lying within the customary track 
of steamers 64 

An anchoring place designated by the 
harbor master of Boston is a proper an- 
chorage, though in the channel. .......... 934 

An anchor watch is not bound to take 
active measures to get his vessel out of 
the way of a vessel approaching in day- 
light under command, or to hail the latter 
unless he discovers that his vessel is not 
seen . , 934 

Hiiver and Iiarlior navigation. 

During a high stage of water in the Ohio 
river, a descending steamboat should keej 
near the middle of the river without re- 
gard to the channel 436 

A steamboat descending the Ohio river 
200 yards from the Indiana shore has no 
right to signal by one tap of the bell, and * 
attempt to take the starboard side of an- 
other boat near that shore 43G 

The rule requiring the up-stream boat to 
give the first signal to indicate its choice 
of sides does not apply when there are 18 
feet of water above the bars 436 

It is gross fault for a sailing vessel to at- 
tempt to run into New York harbor on a 
dark night, in a northwestern gale, with- 
out a pilot 940 

Speed: Fogs. 

Thick fog in the morning will not excuse 
a steam ferryboat for colliding with a 
schooner anchored near her track, and 
which she had seen and passed repeatedly 
during the night - 1075 

Itookonts, o£&cers, etc. 

"Where the accident would not have hap- 
pened but for the absence of a lookout, the 
vessel thus in fault will be held solely lia- 
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No fixed position is established by law as 
the place where the lookout must be in the 
forward part of a vessel under way, but 
he must have a free vision over each bow 
and ahead of the vessel ; • • • • • • ^o 

The pilot of a sailing vessel held m fault 
for p-oing aft, after watching for a time the 
light of a vessel which would pass very 
near, although his own vessel had a "gW, _ 
under "Oie rules, to keep her cpurse 107tJ 

Particnlar instances of collision. 

Between sail vessels, where one was 
Jidd in fault for failing to keep her hghts 
brightly burning and to have some person 
specifically stationed as a lookout. ....... 

Between vessel shorthanded, hove short, 
before making sail, and vessel andioring 
125 fathoms to leeward, where former waS 
held solely liable for adopting improper 
method of getting under way . . ... . - • 48 

Between schooner and bark m the North 
Sea, where the latter, being on the port 
tack, was hdd .in fault for not keeping 
away ; '•' " 'f 

Between sailing vessels, one having the 
wind two points free, the other closehaul- 
ed; both held in fault, the former for port- 
ing so as to cross the tatter's bow, the lat- 
ter for negligent lookout '.'• • • .lOTd 

A steamer colliding with a schooner, on 
opposite courses, where each was plainly 
visible to the other, held solely in fault for 
failure to keep out of the way - . . . o4T 

Between steamer and schooner in New 
Tork harbor, steamer held in fault for port- 
ing her helm, the schooner having kept her 
course •, ; "^ 

A schooner which suddenly came round 
and made across a steamer's bow, though 
warned off, hdd in fault for the collision 948 

A vessel struck by a schooner while an- 
chored in or near the edge of the channel, 
without displaying lights, hdd in fault. . . .114b 

Where a canal boat was injured by 
striking the anchor of a schooner suspend- 
ed under water at a pier, hdd that both 
were in fault •' 
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A charterer may maintain a libel against 
another vessel for collision • . 948 

A general allegation of negligence on the 
part of libelant's vessel is insufficient to 
constitute a defense 471 

An owner of goods lost in collision, in or- 
der to recover against the other vessel, 
must show that the vessel on which they 
were shipped was free from fault 778 

Testimony of passengers, who have no 
practical knowledge of seamanship, should 
be received with caution 740 

Evidence of disinterested witnesses m 
favor of libelant is not overcome by testi- 
mony of an equal number of interested 
witnesses for respondent. .^ 940 

The identity of a colliding vessel hdd es- 
tablished by the testimony of her master 
that he passed the place in question about 
the time of collision, and struck an un- 
known vessel 1160 

Kttle of damages. 

Damages may include further repairs 
where the first repairs are found insuffi- 
cient after a voyage -J^^^ 

Damages for detention may be estimated 
at the market value, though the vessel was 
under charter. IIQO 

Division of damages. 

Where the fault is mutual, damages 
must be apportioned; and, if only one ves- 
sel is injured, half of her damages may he 
recovered, and all the damages to her cargo 842 



CO^STPIilCT OF LAWS. 

The ' merchantable quality of goods sold 
is to be determined by the law of the place 
of delivery • "20 

Where a bank received a draft from a 
bank in another state, credited the same to 
it, entered it for collection, and so advised 
the latter, Jield^, that the conti-act to col- 
lect was governed by the law of the state 
of the collecting bank • • 340 

An application for insurance, accepted at 
the home office in Illinois, whither it had 
been sent, with a note and money constitut- 
ing the 'premium, by an agent in Indiana, 
7ield to be an Illinois contract 980 

CO^iTGRESS. 

See, also, "Constitutional Law." 

'The immunity of members of congress 
from arrest under the constitution does not 
exempt them from service of summons in 
a civil suit 498 

CONSTITTTTIONAIi IjAW. 

An act of congress should not be declared 
unconstitiitional upon a motion to remand 
a cause to a state court 973 

Congress has no authority to legislate in 
respect to damages done on land within 
the body of a state by a vessel upon pub- 
lic navigable waters .^. .... . 511 

The Iowa statute of April 12, 1S70, au- 
thorizing townships, towns, and cities to 
vote a tax to raise money to be absolutely 
given to a railway company, is not in con- 
flict either with the constitution of the 
state or of the United States 563 

The question of the legality of the incor- 
poration of a city, because it did not have 
the number of inhabitants required by the 
constitution, cannot be examined collater- 
ally 22 

It is not competent for the legislature of 
a state to declare that its citizens shall not 
make such contracts as they please out of 
tiie state -'^SO, 982 

A state statute requiring, as a condition 
precedent to recovery in the state courts on 
anv debt or contract made since June 1, 
1865, proof that all taxes thereon have been 
paid ^ct Ga. Oct 13, 1870). is void, as 
impairing the obligation of contracts. .... .1178 

Congress is not prohibited from passing 
laws violating lie obligation of contracts, 
and hence the national bankruptcy laws 
are not void because they provide for the 
discbarge of the bankrupt from his debts. 
(Reversing 719;) • • 716 

The power of congress to regulate bank- 
ruptcy extends to both voluntary and in- 
voluntary bankruptcy • 716 

The fourteenth amendment forbids the 
states to abridge the privileges belonging 
to a person as a citizen of the United States, 
but not the privileges belonging to their 
citizens as citizens of the state 602 

Marriage is a privilege belonging to per- 
sons as citizens of the states, and is not a 
contract which the states are forbidden to 
abridge by the federal constitution 602 

One imprisoned for violating a law of his 
state relating to marriage cannot be released 
by a federal court on habeas corpus, on the 
ground that such law violates the constitu- 
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Strikers or other persons, who, in viola- 
tion of the court's orders, interfere mth lie 
operation of a railroad in charge of a re- 
ceiver, are punishable for contempt 539 

A bankrupt who procures a fraudulent pe- 
tition to be filed by his creditors with intent 
to procure a discharge, which he could not 
obtain by voluntary proceedings, is in con- 
tempt of court in every movement based 
thereon 962 

Practice on motion for attachment for re- 
fusal to obey a subpoena for examination 
before a commissioner de bene esse, as a 
witness in a suit pending in another district 1 

On such motion the court will not ex- 
amine to determine whether ihe foreign 
suit is real or fictitious 1 

The same rules apply, in determining the 
propriety of compelling a witness to an- 
swer a question on an examination de bene 
esse before a commissioner, that govern in 
trials before the court 4 

An attachment, for refusal of a witness 
to answer a question on an examination de 
bene esse before a commissioner, will not 
be granted, where the materiality of the evi- 
dence sought is not shown 4 

An attachment will not be granted unless 
a case of clear contempt is established .... 4 

When the contempt is not committed in 
facie curiae, it must be proved bv affidavits 
from persons who witnessed it 4 

In this proceeding the court may proceed 
in a summary manner, and the accused is 
not of riprht entitled to a jury trial. The 
offense being clearly proved, the court will 
summarily punish the offender 539 

COITTINTTAHCE. 

If the blanks in a declaration have been 
filled up at the trial term, and defendant 
pleads with knowledge thereof, it is no 
ground for continuance 1046 

Continuance will not be granted for ab- 
sence of a material witness where the party 
knew he intended to depart, and failed to 
take his deposition, or where, knowing the 
T>lace to which the witness had gone, he 
failed to issue a commission to take testi- 
mony 571 

Contmuance by consent or order of court, 
while the cause is under rule for trial or 
non pros., does not discharge the rule 571 

Where a cause has been continued from 
term to term by consent, the parties are 
bound to be ready for trial at any subse- 
quent time, and notice of intention to try is 
not requisite 571 

CONTRACTS. 

See, also. "Sale"; "Vendor and Purchaser." 

In construing a contract courts will con- 
sider the circumstances existing at the time 
and with reference to which it was made. . 996 

Several successive contracts between the 
same parties in respect to the same subject- 
matter, and apparently in pursuance of the 
same general purpose, may be read togeth- 
er, to ascertain the intent of particular cov- 
enants in one of them 996 

Where the language of the covenants is 
more comprehensive than that of the recit- 
als, the intent will be ascertained from the 
entire instrument , 996 

Where an agreement provided that cer- 
tain parties might redeem their half inter- 
est in a contract by paying certain drafts 
drawn upon them, no time being mention- 
ed, Jidd that the redemption must be made 
within a reasonable time 295 
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Where the whole consideration for a stip- 
ulation fails, or it becomes incapable of per- 
formance by the voluntary act of one party, 
the other party may decline to proceed fur- 
ther under it , . . , 732 

Where an illegal contract is but oartially 
performed, money paid under it may be re- 
covered, although the parties are in pari 

delicto , : 797 

Covenants between joint vendors, in an 
agreement for a partition for the purpose 
of obtaining title from the Tjnited States, 
7ield to be for the benefit of their vendees, 
who could sue thereon in equity in their 
own names, though not parties to the agree- 
ment 996 



COPYRIGHT. 

Omisrfon to have the date of depositing 
the title of a map engraved thereon is fatal 521 

A nonresident alien author cannot, by as- 
signment of his work to a resident of the 
United States, give the latter a right there- 
in subject to the protection of the copyright 
act , 180 

CORPORATION'S. 

See, also, "Banks and Banking"; "Counties"; 
"Insurance"; "Marine Insurance"; '-Munic- 
ipal Corporations"; "Railroad Companies." 

Defects in the proceedings for incorpora- 
tion are cured by the subsequent legislative 
recognition of the existence of the corpora- 
tion 108 

A corporation created by the state of Vir- 
ginia, before the erection of the state of 
West Virginia, continued to be a corpora- 
tion of the former state until its compliance 
with Act W. Va. Oct. 26, 1863 108 

A corporation is limited to the powers es- 
pecially conferred upon it 787 

An act incorporating lie proprietors of cer- 
tain lands, and giving the directors power to 
levy a tax for the purpose of extinguishing 
the Indian title, making partition, and to 
meet "all other necessary expenses of the 
company," does not authorize a tax to pay 
state taxes 787 

Money paid in partial performance of a 
subscription for an illegal increase of capi- 
tal stock, 'Jield recoverable, though the par- 
ties were in pari delicto 797 

_A corporate body may exercise its func- 
tions in a foreign territory upon such condi- 
tions as the laws thereof prescribe 785 

A state may impose such reasonable r^^gu- 
lations as it sees fit as a condition of al- 
lowing foreign corporations to do business 
therein 10I6 

A state statute, requiring foreign corpora- 
tions to file an agreement for accepting serv- 
ice within the state, applies to process from 
federal courts 735 

A corporation of one state doing business 
in another under a statute requiring the ai)- 
pointment of an agent upon whom service 
may be made, may be "found" in the latter 
state, within the meaning of Rev. St § 629 785 

In asuit by a corporation, defendant can- 
not raise the objection that the corporation 
had forfeited its rights by nonuser before 
the suit was commenced , 108 

COSTS. 

The common law gave costs in no case, 
and the statute of Gloucester gave them 
only where damages were recoverable be- 
fore the statute 749 

The provision in the judiciary act of 1789 
that plaintiff shall not have costs if he re- 
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cover less than §500 applies to actions for 
infringement of patents. . ... ........ ... • • '4:» 

In the federal courts in North Carolina, 
the marshal's and clerk's commissions on 
money received and paid out are part of the 
taxable costs — • • • • • • • 

A successful respondent should not he ae- 
nied costs because libelant has mistakenly- 
sued in admiralty, instead of in the state 
courts, in disregard of a long-settled law. . 

Upon the death of the resident member 
of plaintifiE firm, defendant may demand se- 
curity for costs • xvi.o 

COTTN'SIES. 

See, also, "Municipal Corporations"; "Railroad 

Companies." 

A state has authority by legislative act to 
compel a county, against its will, to levy_a 
tax for the improvement of a harbor within 
its limits, although other counties may de- 
rive some benefit therefrom .• • • • 4oy 

A statute authorizing county supervisors 
to erect a courthouse, when there is money 
in the treasury, or when they may^ ^eem it 
expedient to levy a tax therefor, impliedly 
prohibits them from borrowing money which 
will be a charge on the county v 1,1 ' °^^ 

A limitation in the revenue laws of tiie 
amount which may be annually levied for 
bridges and the support of paupers, does 
not limit the county's power to bind itself 
by contract for those purposes and issue 
warrants in excess of such limit. oH 

Money borrowed by a county, without au- 
thority, but used for its benefit, may be re- 
covered by an action for money had and re- 

ceived ^^ 

County warrants are not negotiable paper, 
and are open to all defenses in the hands of 
purchasers, whether with or without nonce bdy 
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See "Bonds.' 
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"Con- 
'Extra- 
"Mari- 



See, also, "Admiralty"; "Bankruptcy"; 
tempt"; "Corporations"; "Equity"; 
dition"; "Habeas Corpus"; "Judges"; 
time liiens"; "Removal of Causes." 

In general. 

"Whether a court can enjoin a nuisance 
consisting of odors generated by a factory 
situated outside the territorial jurisdiction, 
and carried by the air to a residence within 
the jurisdiction, where the parties are prop- 
erly before the court, quaere • • 442 

Every court has power to superintend the 
conduct of its officers, and see by what au- 
thority they act, and that its process shall ^_^ 
not- be vesationsly employed Hi 7 

It is within the power, and is the duty, 
cf the court to set awde summarily any pro- 
cess obtained by fraud and deception prac- 

ticed upon itself "10 

Comparative authority of federal and 

state courts: Process. 

A sheriff, holding a vessel by attachment 
on mesne process to secure a debt, muat 
yield possession to a marshal havin;,' a war- 
rant to arrest the vessel to enforce a sea- 
man's lien for wages So 

A federal court cannot allow the amend- 
ment of an execution issued out of a state 
court, especially where the state supreme 
court has refused to allow such amendment &i^ 

The state courts have exclusive jurisdic- 
tion over the probate of wills, and their ac- . 

tion is conclusive • • .llOl 

Federal courts — Jurisdiction in general. 

The act of August 23, 18i2, authorizing 
the supreme court to frame rules of prac- 



tice, is generally understood to give that 
court no power to repeal or modify existing 
regulations prescribed by congress........ 

Under the treaty between the United 
States and the free Hanseatic towns, the 
federal courts have no jurisdiction or a. dis- 
pute in respect to wages between the mas- 
ter of a vessel belonging to Bremen and a 

seaman who is a citizen thereof o04 

Under the act of 1839, the federal courts 
have jurisdiction over nonresidents of the 
district, if they voluntarily appear, and 
where they do not appear, the suit may pro- 
ceed without them, if they are not necessary 

parties r 382 

The jurisdiction of the circmt court must 
appear afiirmatively by the record. The 
want of jurisdiction need not be pleaded.... 266 

A judgment of a federal court is binding 
on other federal courts, although a plea to 
the jurisdiction might have been sustained, 

if taken, for irregularity of process 411 

The general chancery powers of the fed- 
eral courts are derived from the laws of 
the United States, not from the state laws. .111^ 
A state law cannot enlarge the chancery 

jurisdiction of the federal courts 1055 

Quaere, whether mandamus will lie from 

a federal court to a state judge 923 

— — Grounds of jurisdiction. 

The constitution gives jurisdiction to the 
federal courts in cases where foreign na- 
tions are parties, and "this jurisdiction is 

vested by statute in the circuit court 577 

When diversity of citizenship is wanting, 
consent can give no jurisdiction, and a con- 
sent decree will be set adde on a bill of 

review 413 

A general appearance estops the corpora- 
tion from afterwards insisting that the 
court never acquired jurisdiction over it, be- 
cause process was not served in the district 

in which it was an inhabitant 

A resident of Pennsylvania cannot be sued 
as a dtizen of Maryland, although he tem- 
porarily resided and exercised the rights of 
a citizen in Maryland until one year before 

the suit 814 

There is no jurisdiction on the ground of 
citizenship when complainant and one de- 
fendant are of the same state 413 

A federal court has no jurisdiction of a 
suit by a citizen of New Jersey against a 
Pennsylvania corporation, some of whose 
members are citizens of New Jersey. 

An Indian residing within the United 
States is not a "foreign citizen or subject" 
(Const, art. 3, § 2), and cannot upon such 
ground maintain a suit in the circuit court 134 

An omission to allege sufficiently that 
defendant is a citizen of a different state 

from that of plaintiff is amendable 276 

An insufficient allegation of citizenship 
is good ground of demurrer 413 

^■^ Circuit courts. 

The circuit courts have no original ju- 
risdiction of a proceeding for the forfeiture 
of a vessel for an offense 431 

The circuit court has jurisdiction of a 
suit in equity to enforce the right of re- 
demption from tiie lien of a trust deed of 
lands lying in another state 108 

If nonresident taxpayers, citizens of dif- 
ferent states, join in a bill to enjoin the en- 
forcement of an illegal tax, it seems that 
there must be in dispute as to each com- 
plainant more than §500 563 

The amount in dispute is the sum of the 
claims in all the counts upon causes of ac- 
tion which are properly joined 16 

Defendant in ejectment cannot prove the 
value of the land to defeat jurisdiction, 
where the value is not averred in the decla- 
ration. The issue should be taken by 
plea, but a plea will not be admitted at the 
trial 1120 
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Action of ejectment dismissed at the 
trial because there was no averment as to 

the value of the matter in dispute 1120 

Tlie circuit court has no jurisdiction of a 
suit between citizens of different states, 
when neither is a citizen of the state 
where the suit is brought 266, 692 

' District courts. 

A district court invested with circuit 
■court powers (Rev. St. § 571) is not consti- 
tuted a circuit court, and neither the cir- 
cuit justice nor the circuit judge can sit 
therein 411 

The district courts have jurisdiction of 
all cases of a maritime nature, whether 
they be particularly of admiralty cogni- 
zance or not. They are governed by the 
principles of maritime law recognized in 
the maritime nations of continental Europe 888 

— FolloTFing state decisions. 

Federal courts will follow the latest state 
decision as to the liability of lands to taxa- 
tion for municipal purposes 851 

A federal court will follow the latest de- 
cision of the highest state court as to the 
construction of a state statute, or its valid- 
ity under the state constitution, although 
the prior state decision was the other way, 
where the case involves no contract made 
on the faith of such prior decision 563 

Decisions by the Indiana supreme court, 
that the fee to the bed of a canal, con- 
structed by the state, is vested in the state 
by condemnation proceedings, and that the 
commissioners to assess damages had au- 
thority to consider benefits, will be fol- 
lowed by the federal courts 314 

In construing the bankruptcy law, the 
federal courts are not bound by decisions 
of state courts upon a similar insolvent 
law 752 

Proeed-ure. 

Under the acts of 1789 and 1792, the lien 
upon land, created by judgments in the 
federal courts, and the mode of obtaining 
satisfaction of judgments, are regulated by 
the state law 843 

Under the judiciary act of 1789, and the 
act of 1792, the federal courts may make 
rules of practice according to their pleasure 
not repugnant to the laws of the United 
States. And a rule may be established by 
long course of practice, without adoption 
in writing 843 

The process act of 1789 adopted the 
forms, modes of procedure, etc., of the 
state courts as they existed at that time, 
but did not operate prospectively to adopt 
subsequent alterations 1087 

Upon a creditors' bill, a federal court 
may avail itself of regulations provided by 
state statute which facilitate the progress 
of the cause and the attainment of equita- 
ble relief 1119 

Federal courts will enforce a new rem- 
edy, given by state statute, which is ap- 
propriate to the exercise of chancery juris- 
diction 1119 

The taking of a bail bond for appear- 
ance to answer to suit is governed by the 
rules of practice in the federal courts, and 
not by those of the state courts. 1087 



See, also, "Deeds"; "Vendor and Purchaser." 

No covenant is implied from the words 
"bargain, sell, and quitclaim," either at 
common law or under the Oregon statute. 
(Or. Archives, 138, "Conveyances.").. 1014 

A clause in a quitclaim, "and by these 
presents give them peaceable possession of 
the same, to have and to hold for their own 
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use and benefit forever," is not a covenant 
for quiet enjoyment, nor a representation 
estopping the grantor from asserting after- 
acquired title 1030 

A covenant against the claim, right, or 
title of any person claiming through the * 
grantor is a special covenant of nonclaim, 
which does not operate upon after-acquired 
title 1014 

A covenant "against the claims of all 
persons claiming by, through, or under the 
grantors" operates only upon the estate 
which the grantors then had, and not 
against a title afterwards acquired 989 

A covenant against incumbrances caused 
by the grantor is not prospective 1014 

A covenant that, if the grantors obtain 
title from the United States, they will con- 
vey the same to the grantees by deed of 
general warranty, is a covenant for fur- 
ther assurance, entitling the grantees to a 
conveyance of the legal title when the 
contingency happens 989 

A covenant to warrant and defend 
against all persons except the United 
States or those deriving title therefrom, 
does not estop the grantor or his heirs 
from claiming an interest subsequently 
purchased from a donee of the United 
States 1040 

Criinmal Xia-w. 

See "Arrest"; "Bail"; "Extradition"; "Ha- 
beas Corpus." 

CUSTOM AISTD USAGE. 

A usage or custom of trade may always 
be waived by, and cannot vary, a positive 

stipulation 827 

A usage in the' Calcutta tarade to stow 
full cargoes, including gunny cloth and 
bags, close up to the deck, without air 
space at top, is valid although clo^ thus 
stowed is liable to damage from condensa- 
tion of vapor 1019 

CUSTOMS DUTIES. 

Customs laxvs. 

A charge of a specific duty upon an arti- 
cle in a particular form or vessel is a 
charge upon the whole article, as describ- 
ed, including the vessel or material de- 
scribed as containing it 136 

The sacks in which salt subject to a spe- 
cific duty is imported are not subject to an 
additional ad valorem duty 136 

The right to reimport exported American 
products under Act 1799, § 47, is not affect- 
ed by a sale of a part thereof in a foreign 
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One claiming to reimport American 
goods free of duty under Act 1799, § 47, - 
has the burden of showing that the goods 
are American goods in the same condition 
as exported 457 

The oath as to the American manufac- 
ture of an article sought to be reimported 
may be waived by the collector when he 
admits its American character but claims 
duty on another ground 777 

Waiver of such oath by a deputy collect- 
or estops the collector from setting up the 
omission to give it 777 

There is no importation under the cus- 
toms laws unless the goods are landed, 
and it is not a compliance therewith to 
merely bond or pay duties and permit re- 
export without landing 839 

The acts of August 30. l.«42, and March 
3, 1823. relating to smuggling and receiv- 
ing smuggled goods, were repealed by the 
act of July IS, laod 1065 
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Barrels manufacture'! in this country, 
sent to Cuba, and reimported fi lea with ^ 
molasses, are liable to auty *777 

Under the act of 1857, colored engravings 
were dutiable as "engravings," at 8 per 
cent., and not as "nonenumerated articles, 
at 15 per cent. 782 

"Cork squares" are free from duty under 
the act of 1870, as "cork unmanufactur- 
ed." 551 

In order tiat cork wood or bark should 
be classed as "manufactured," under the 
act of 1864, it should be in a state capable 
of being used, and designed for use, with- 
out further manufacture 551 

"Patent leather" was dutiable under the 
act of July 30, 1846, at 20 per cent, ad va- 
lorem as "leather, upper, of all kinds," and 
not as a manufacture of leather 434 

Silk and cotton velvet ribbons, silk con- 
stituting the chief value, were dutiable at 
60 per cent under section 8 of the act of 
June 30, 1864 .1085 

Payment: Protest. 

Grounds not stated in the protest cannot 
be urged at the trial. — . • 863 

TV here the protest stated only that the 
invoiGo .value -was -correct, 7ield that plain- 
tiff could not show an illegal .appraise- 
ment ............. ^ .' . — 863 

That the deputy collector dictated the , 
form of protest does not estop the, collector 
from denying its sufficiency for a purpose 
not brought to the deputy's notice ». . 863 

A protest according to the act of Febru- 
ary 26, 1845, is necessary ,to sustain an ac- 
tion to recover back the additional duty of 
20 p^r cent, assessed by way of penalty un- 
der the act of 1846 865 

A protest within 10 days after liquida- 
tion of duties, and appeal within 30 days 
thereafter, is good, although the liquidation 
is subsequentiy revised :• 442 

Actions for duties paid. 

Thfi common-law right to sue a collector, 
by action for money had and -received, for 
exacting illegal duties before surrendering 
goods, was . taken away by the act of 
March 3, 1839 780 

This right was restored by the act of 
February 26, 1845j and under it an execu- 
tion will issue agamst the collector person- 
ally 780 

Violatioiis of laxr: Forfeiture. 

Under the act of March 3, 1863, all suits 
and prosecutions for penalties and forfei- 
tureSf and all crimes arising under the cus- 
toms laws, are subject to a fiveryears lim- 
itation 1065 

The secretary of the treasury may remit 
the whole or any part of a forfeiture,. and 
may make conditions upon such remission, 
the acceptance of which will bind the par- 
ty by way of estoppel 52 

Sonding;: Wareliousiiig. 

Where a consignee gives bond for duties 
xmder the act of 1799, and fails ta pay 
them, the United States has no remedy 
against the owner for whom the consignee 
acts as agent or trustee 801 

Where a surety for a consignee, upon a 
customhouse bond, pays the debt, he has 
no remedy against the owner, unless the 
latter requested him to sign the bond. ... 801 

DAMAGES. 

See, also, "Affreightment"; "Bills of Lading"; 
"Carriers"; "Collision"; "Contracts";- "Ship- 
ping." 

In eseeuting a writ of inquiry, plaintiff's 
own affidavit of the amount of the dam- 
ages is admissible in evidence 179 
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The value of gold coins, shipped by a 
vessel and lost through the master's negli- 
gence, is to .be estimated .at -their wortii at 
Key West, at the time salvage proceedings 
were there instituted, with interest 545 

DBDICATION. 

Where a dedication to pious uses is too 
vague to be effectuated in equity, but the 
property has been long occupied for those 
uses, with , the donor's consent, his heirs 
will be enjoined from disturbing the pos- 
session .-.r '• '«.>.> 881 

DEED. 

See, also, "Covenants"; "Vendor and Pur- 
chaser." 

A grant of common in a described lot, 
confers all rights of cqmmon which the 
land is capable of supporting, including a 
commonable right to take seaweed from 
the beach 789 

The words "rights, liberties, privileges, 
and appurtenances," are sufficient to cre- 
ate a right of common when the deed re- 
fers to a plat and papers which show that 
a right of common in a described lot is an- 
nexed to the land 789 

A quitclaim of all "right, titie, or inter- 
est, whether in possession or expectancy," 
passes only what is then vested in the 
grantor; and "expectancy" does not in- 
dude an after-acquired title. 1014 

It is not necessary, in a general warran- 
ty .deed, to use the word "warrant," if oth- 
er words of equal import are used 676 

It being the universal practice in Texas, 
though not required by law, to record 
deeds and mortgages in separate books, 
7jcW,."that a deed recorded in, a mortgage 
book did not operate as constructive notice 567 

A deed executed in Massachusetts by one 
grantor, and at a later date in the District 
of Columbia by another grantor, may be 
properly recorded within sis. months from 
the latter date.. 882 

pEisanpiRAGE. 

A vessel, chartered to Tiave "dispatch in 
discharging," held not obliged to await her 
turn in respect to any other vessels which 
the consignees were discharging. , . . . 177 

DEPOSITION. 

Depositions sworn to, hut not signed, by 
the witness may be read where the objec- 
tion has been waived , 431 

Interrogatories in a commission should 
be answered separateljr, and failure therein 
is fatal to the whole commission, although 
■Qie, witness, in answering the general in- 
terrogatory, says that he knows nothing 
further material to either party 431 

Discharge. 

See "Bankruptcy"; "Insolvency." 

DISTEICT OP COLUMBIA. 

The corporation of Washington has pow- 
er to designate the sites where fish may be 
cleaned and packed, and may purchase 
sites for that purpose and prohibit the use 
of any others 1043 

An Jittachment for rent not due, is super- 
seded by the tena'-af s discharge under the 
insolvent law of March 3, 1803 (section 5) 180 
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See, also. "Courts'' 
Causes"; "War." 



"Prize"; "Removal of 



Actual residence in a place, with intent 
that it shall be the permanent residence, 
makes domicile, and temporary absences 
do not change it. 353 

DOWER. 

A widow's dower is not barred by her 
acknowledgment of a deed 'not recorded. . 882 

EJECTMENT. 

An interest or subsisting title in the 
premises need not be shown in order to 
make persons lessors in iJie action. It is 
sufficient that the circumstances of plain- 
tifE's case require that they should be 
made lessors. 244 

In ejectment in the federal courts, de- 
fendant cannot set up an equitable title. .1160 

Where defendant derives title under a 
foreclosure decree which does not describe 
the land, but simply refers to it, the ques- 
tion whether the land in controversy was 
covered by the decree is for the jury. . . . 452 

EliBCTIONS AND VOTERS. 

The acts to enforce the rights of citizens 
to vote (16 Stat. 140), Jidd constitutional un- 
der the fifteenth amendment and applica- 
ble to the election of a state governor. . . . 257 

Sufficiency of petition to give federal 
court jurisdiction under such statutes.... 257 

The proper composition of a returning 
board of Louisiana determined 257 

The question of the eligibility of com- 
plainant to the office of governor cannot 
arise under a bill for the preservation of 
evidence to enable complainant to prose- 
cute a suit at law, alleging that voters 
have been deprived of registration and 
their votes suppressed on account of race, 
color, etc 257 

EMTDJEN"! DOMATKT. 

^ Where the state took possession of a pub- 
lic street wherein to construct a canal, and 
abandoned the canal before completion, held 
that the title did not pass to the state or its 
grantees, and that the property owners he- 
came reinvested with their rights 314 

Where the state of Indiana condemned 
land for a canal, and the benefits were as- 
sessed as equal to the damages, hdd, that 
the state acquired only a conditional fee, 
and having failed to construct the canal so 
that the benefits were never realized by the 
landowners, the fee reverted to them, and 
didnot pass to the state's grantees..,,,.. 314 

EQUlTir. 

See, also, "Courts"; "Injunction"; "Pleading 
in Equity"; "Practice in Equity." 

Jurisdiction.. 

Equity will not grant relief upon grounds 
available to complainant at law. 458 

"Adequate remedy at law" does not mean 
ability to employ every form of legal pro- 
cedure. If any form will give such rem- 
edy, equity will not interfere 1050 

Equity has no jurisdiction to enjoin a 
judgment debtor of complainant's debto* 
from paying the judgment to complainant's 
debtor, or to require its payment into court 
to be applied to complainant's claims 1055 
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Equity has no jurisdiction to enjoin the 
levy of an execution against a mortgagor 
upon mortgaged goods in possession of the 
mortgagee, as the mortgagee has an ade- 
quate remedy at law 1050 

A bill charging that defendant, by fraud- 
ulent practices, secured the transfer to his 
name of shares of corporate stock, to which 
complainant held the equitable title, and 
praying that complainant be declared the 
owner, makes a case of equity jurisdiction.. 468 
_ Where a harbor board was created by leg- 
islative act, with authority to contract for 
the improvement of a harbor, and the coun- 
ty in which the harbor was situated was 
required to deliver its bonds to the board, 
to be used in paying the contractors, Jidd, 
that where the harbor board was after- 
wards abolished, contractors who had al- 
ready completed their contract could main- 
tain a bill in equity to compel the county to 

deliver the bonds directly to them 489 

Equity has jurisdiction of a partition suit 
m which the legal title is not disputed, 
though the entire equitable title is claimed 
by certain defendants, which is disputed 
by complainants 959 

Jnrispxrudence. 

One who conveys his property for the pur- 
pose of defrauding his creditors can obtain 
no relief in equity against his grantee, nor 
will a trust relation be recognized for the 
purpose of reforming, on the ground of mis- 
take, a subsequent deed from him to par- 
ties taking through the fraudulent grantee 

without notice of the fraud 611 

Complainant conveyed, by unstamped con- 
veyances, an interest in a mining claim, 
and his grantees, by good conveyances, 
deeded the same to defendant. Complain- 
ant afterwards conveyed his remaining in- 
terest directiy to defendant, and after- 
wards filed a bill to correct a mistake in 
the latter conveyance. To make out the 
mistake, it was necessary for him to repu- 
diate his unstamped conveyances. Held, 
that equity would not correct the mistake. 611 

If a grantor, conveying part of a mining 
claim, makes a mistake against himself in 
one part as to the amount conveyed, and in 
another part a mistake in his favor for a 
corresponding amount, the equities between 
him and his grantee are equal, and the mis- 
take will not be corrected on his applica- 
tion to the injury of the other party upon 

the entire transaction 611 

Where parties deal with each other with 
knowledge that something is uncertain as 
to the amount or condition of the subject- 
matter, and the contract is in the form in- 
tended, there is no ground for correcting 
a mistake, if it should finally appear that 

one was made 611 

Mistake, to be available as ground of 
reformation, must not have arisen from 
negligence, where the means of knowledge 

were clearly accessible 611 

A party seeking relief on the ground of 
mistake must act promptly, especially in 

the case of speculative property 611 

Relief on the ground of mistake will not 
be granted unless the parties can be put in 
statu quo, except where the clearest and 
strongest equity imperatively demands it. , 611 

If one creditor has lost his legal lien and 
priority, equity will not set it up again as 
against other creditors equally meritorious. 882 

If a contract is made by which the own- 
er of a patent is bound, a court of equity 
will disregard the form of its execution. . . 892 

Where judgment is obtained against a 
vendor before the making of a deed or pay- 
ment of the purchase money, the vendee 
may enjoin execution upon paying the pur- 
chase money into court to satisfy the judg- 
ment lOSl 
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Error. I'^ee 

See "Appeal and Error." 

ESCAPE. 

Right of action upon a prison-bounds 
bond, for an escape after the debtor had 
been ordered into close custody on being 
found guilty of fraud oa an apphcation for 
a discharge under the insolvent act J^yJ 

ESTOPPEL. 

Estoppel by statements in pleadings does 
not arise except as to matters necessarily 
alleged as the basis of the cause of action 
or defense • — '*^^ 

Allegations in a complaint that the three 
defendants were partners, and that plain- 
tiff loaned money to them as such, does not 
estop him, after recovering judgment 
against the three, from showing, in another 
proceeding, tiat one was not a partner, but 
was liable as a surety by reason of holding 
himself out as a partner 709 

EVrDEHCE. 

See, also, "Appeal"; "Deposition"; "Trial"; 
"Witness." 

J-adicial notice. 

The federal courts and judges cannot 
take judicial notice of justices of the peace 
of another state 1*3 

Courts are bound to take judicial notice 
of public navigable waters, the boundaries 
of states and counties, and the location of 
cities and towns ■ • 511 

Judicial notice will be taken of the gen- 
eral condition of the country and of the 
titles to lands in Oregon prior to the dona- 
tion act 996 

Presmnptions: B-arden of proof. 

A person seised in fee simple has con- 
structive possession, and will be presumed 
to be in actual possession until the contrary 
appears 989 

Declarations and admissions. 

* Admissions by one upderwriter are not 
admissible against another on the same pol- 
icy 1046 

D o camentar y. 

A deed is admissible, though acknowledged 
or proved after suit brought .1120 

A sheriffs deed is inadmissible without 
the record of the judgment under which 
the sale was made .1129 

In ejectment, explanatory notes of a sur- 
veyor, appointed - by the court to retrace 
lines, are admissible so far as they relate 
to the marks on the ground, and explain 
his own work, but not as to matters of pos- 
session • • • 1119 

An affidavit made in connection with a 
warrant of survey, but not certified as an 
office paper in the land office, is inadmissi- 
ble 1120 

Parol evidence. 

Parol evidence is equally inadmissible to 
explain as to contradict a written instru- 
mont 280 

Parol evidence is not admissible to show 
the meaning given by the parties to certain 
words in a written instrument which is 
free from ambiguity 279 

An unambiguous charter party cannot be 
varied by parol evidence of a usage 926 

A record of a court of general jurisdic- 
tion, collaterally introduced as evidence, 
and showing on its face jurisdiction in that 
court, cannot be contradicted by parol evi- • ^ 

dcnce 1185 

14FED.CAS.— 77 
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Competency; Materiality: Relevancy. 

lijviaeuce competent for one purpose, but 
incompetent for another, is admissible, sub- 
ject to proper instruction 1164 

Tlie deposition of a party in another 
cause is admissible to contradict his oral 
evidence, or as an admission 1164 

In a civil suit, evidence in support of de- 
fendant's good character is inadmissible, 
when his character has not been impeached 431 

Letters between parties engaged in nego- 
tiating bonds hdd incompetent to impeach 
the bonds in the hands of parties claiming 
to be bona fide holders, who were not shown 
to have any connection with the letters — 333. 

EXBCUTIOKT. 

See, also, "Attachment"; "Bankruptcy"; "Gar- 
\ nishment"; "Judgment"; "Sheriffs and Con- 
stables." 

The interest of a grantor in a trust deed 
is not liable to levy and sale under execu- 
tion 554 

A fi. fa. issued after the death of defend- 
ant, but bearing teste before his death, will 
not be quashed 125 

An execution against two only, upon a 
judgment against three, without a sugges- 
tion of the death of one, is void on its face 308 

An execution in the names of two plain- 
tiffs after one is dead is defective, but may 
be amended 1076 

A levy and sale of lands under a pluries 
execution, while a prior levy under the 
same judgment is undisposed of, instead of 
issuing a venditioni exponas, is a mere ir- 
regularity, which can only be taken advan- 
tage of in apt time 406 

A sale which is void for want of notice to 
the judgment debtor is not protected by the 
prescription of five years provided for by 
Rev. Code La. § 2S09 493 

Seizure and sale by a sheriff of property 
in New Orleans belonging to a judgment 
debtor, who had been excelled by the United 
States military authorities, and carried 
within the Confederate lines, notice being 
served upon a curator ad hoc appointed by 
the court, Jidd void under the Louisiana 
Code 493 

The aldermen of Alexandria have no pow- 
er to discharge, under the Virginia laws, a 
debtor committed on process from a United 
States court 831 

Since the adoption by the supreme court, 
in 1850, of rule 48, there has been no im- 
prisonment for debt upon an execution in 
admiralty in New York 347 

A surety in a stipulation in admiralty is 
exempt from imprisonment on execution 
when he would be exempt under like process 
from the state courts. (Acts Feb. 28, 
1S39, and Jan. 14, 1841.) 347 

EXECUTORS ANT> ADHJNIS- 
TRATOBS. 

Where a person presenting a claim for 
the wages of another has letters of adminis- 
tration granted by the proper authority 
upon his estate, the court must take the 
fact to be that the latter is dead 433 

Letters testamentary granted without se- 
curity agreeable to the will may be revoked 
upon petition of creditors 942 

Where an executor takes possession as 
such under the authority of the probate 
court, the fact that he is also universal leg- 
atee does not change the character of his 
possession, so as to make him hold in the 
latter capacity, and thereby render him the 
personal debtor of the legatees and credit- 
ors 902 
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The Virginia statute, providing that an 
administrator shall not be compelled to 
make distribution until security is given for 
the refund of any part necessary to meet 
debts subsequently discovered (1 Rev. Code 
1819, c. 105, § 58), extends to executors, 

though they are not named therein 683 

The amount of the security, which the 
executor or administrator is authorized to 
take under this statute, is within the sound 
discretion of the court, and need not cover 

the whole amount distributed 683 

An executor may bring a bill to enjoin a 
sale of property ol the estate, under a per- 
sonal judgment against himself, without 
joining legatees or others interested in the 
estate 902 

EszemptiorLS. 

See "Bankruptcy"; "Execution"; "Homestead." 

EXTRADITION". 

Manslaughter is not an extraditable of- 
fense under the treaty with Great Britain 
of 1842, not being included in the term 
"murder." , 234 

The act of August 12, 1848, is not in 
conflict with the treaty with Great Britain 
of August 9, 1842, but is merely supple- 
mentary thereto 84 

Under the treaty with Great Britain of 
August 9, 1842, a demand must first be 
made directly upon the government for the 
surrender of a fugitive, and its authority 
obtained before a warrant of arrest can be 
issued 78 

A federal judge has authority to issue a 
warrant for the arrest of a fugitive under 
the treaty with Great Britain of 1842, and 
the statutes passed to aid in carrying it 
into effect, without a previous application 
having been made to the executive 234 

Proceedings for the arrest and commit- 
ment of a fugitive under the treaty with 
Great Britain of August 9, 1842, and the 
duties and powers of magistrates thereun- 
der 84 

The proof to warrant a commitment for 
extradition to a foreign country must be 
suf licient to authorize a conviction 78 

The circuit court on habeas corpus has no 
authority to reverse the decision of the 
commissioner for error or irregularity in 
order to determine the credit or weight of 
the evidence on which he acted 84 

FACTORS AND BROKERS. 

A del credere commission is not demand- 
able when the sale is made on credit, but is,- 
nevertheless, paid for in cash upon the de- 
duction of a percentage 595 

A consignee impliedly contracts for the 
exercise of a sound judgment, and, if he be 
authorized to direct the destination of the 
ship with a view to the best market, he 
must make all necessary inquiries to find 
the best market; but, if the consignment 
be general, he is not bound to look for any 
other market than that to which the vessel 
is consigned 595 

A custom of London being proved for con- 
signees having a lien on the cargo to in- 
sure the same against fire, held that, if the 
custom were intended for the benefit of the 
consignor, a consignee was bound to in- 
sure, and, if he did not, was himself held 
as insurer, and was entitled to the premi- 
um; otherwise if the custom were merely 
to protect the consignee's interest 595 

A factor who pledges his principal's goods 
to secure individual advances, with power 
of sale, is guilty of conversion, and liable 
for their value at the time of the pledge . . . 271 
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In the settlement of accounts between the 
principal and factor, the former is entitled 
to an adjustment of a claim for such con- 
version without being driven to a cross ac- 
tion 271 

EESTURBS. 

A tenant who erected a wooden shed upon 
posts inserted two feet in the earth may 
remove it during the term 868 

Forfeiture. 

See "Attainder"; "Customs Duties"; "Inform- 
ers"; "Prize"; "Shipping"; "Treason"; 
"War." 

GARKISHMEISTT. 

See, also, "Attachment" 

Money in the hands of a garnishee must 
be applied to drafts drawn upon it by the 
debtor before service of the attachment, al- 
though the garnishee had no notice of lie 
drafts until afterwards 531 

Grant, 

See "Public Lands." 

HABEAS CORPXTS. 

See, also, "Extradition," 

To ascertain the nature of the writ which 
the federal courts and judges are author- 
ized to issue, reference must be made to the 
common law 173 

A writ of habeas corpus from the circuit 
court for the Western district of Arkansas 
will run to the Indian Territory to inquire 
into the cause of imprisonment of a person 
convicted by an Indian court with6ut juris- 
diction , 353 

The writ should not be granted to a pris- 
oner whose commitment by the commission- 
er has been duly approved by the circuit 
court unless all the proceedings before the 
commissioner and the court are laid before 
the judge to whom the application is made. 82 

A decision under one writ refusing the 
discharge of a prisoner is no bar to the 
issuing of other successive writs by any 
court or magistrate having jurisdiction... 78 

The writ will not be granted where the 
application is sworn to before a justice of 
the peace of another state, of whose official 
character there is no evidence 173 

The application must be supported by an 
afiidavit stating the circumstances under 
which the prisoner is entitled to the benefit 
of the writ 173 

A district judge allowing the writ at his 
chambers in term time of the circuit may 
make it returnable in the circuit court 84 

The proceedings in the federal courts are 
not governed by the local law, but by the 
common law 78, 84 

A prisoner cannot traverse the returns of 
the writ, nor demand an issue on tiie legal- 
ity of his commitment 84 

The prisoner may show on tlie face of the 
proceedings or aliunde the incompetency of 
the committing magistrate to grant the 
writ, or that the subject-matter was not 
bixjught within his jurisdiction , , 84 

HOMESTEAD. 

See, also, "Bankruptcy." 

If there is a dwelling house and a store 
upon the same lot, the former may be set 
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ofE as a homestead; but a building will not 
be divided and homestead assigned in part 
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of it 
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Homestead exemption in Wisconsin does 
not estend to a business block used as a 
dwelling 1048 

The adoption by an unmarried person of 
another's child, and keeping servants and 
a household, does not make him the head of 
a family, entitled to homestead exemptions 
under the South Carolina statutes 1047 

"Lot," as used in the Illinois homestead 
law, will be construed as confined to a 40- 
acre tract, according to governmental sur- 
vey, upon which the debtor's residence is 
situated 406 

If the sheriff sells as one tract two 40- 
acre lots, one of which is the homestead, 
the whole sale will be set aside 406 

In Illinois tiie sale of property under an 
execution and levy, while occupied as a 
homestead, is void, whether the premises 
are worth more or less than the $1,000 al- 
lowed as the value of the homestead 406 

Whether there has been an abandonment 
must be determined by the purposes and 
declarations of the wife, as well as of her 
husband; and, if she has an intent or de- 
sire to return, the homestead may not be 
lost, though he had no such intent 406 

HUSBAOTD AND WIFE. 
See, also, "Marriage." 

Where the wife consents to the purchase 
of property with her means by her husband 
in his own name, she cannot afterwards 
reclaim it as against his creditors, whose 
debts accrued while the property was so 
held by him 168 

In equity a married woman may hold, 
control, and dispose of her separate prop- 
erty; and it may be subjected to the pay- 
ment of debts contracted in respect to it. , 599 

In Illinois a married woman retains all 
the property, real or personal, which she 
had at marriage or acquired thereafter, ex- 
cept from her husband, and may contract 
in regard thereto; and such contracts may 
be enforced, either at law or in equity, to 
the same extent as if she were sole, 599 

She may also engage in trade, with her 
husband's consent, and, it seems, without 
his consent, using her own property, and 
may bind herself by contracts in her busi- 
ness 599 

In Illinois a married woman may enter 
into copartnership with her husband 599 

Where a man and wife hold themselves 
out as partners in trade, it will be pre- 
sumed, in the absence of proof, that she con- 
tributed her share of the capital, and that 
her time, skill, and earnings went into the 
business 599 

It is the acknowledgment of a married 
woman which gives effect in Illinois to a 
deed of her own real property, and it must 
be in substantial conformity with the law, 
or the deed is invalid 1077 

A deed by a wife and her husband, pur- 
porting to convey her separate estate in Il- 
linois hdd invalid where the acknowledg- 
ment was a mere relinquishment of dower. 1077 

XNDIAWS. 

Indians residing in the United States, and 
maintaining tribal relations, are not for- 
eign citizens or subjects 134 

An Indian may abandon his tribe, and, 
for purposes of jurisdiction, become a citi- 
zen of the United States 853 
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In an admiralty seizure cause, a propor- 
tion of the proceeds cannot be awarded to 
informers unless by special statutory au- 
thority 1112 

US' JUNCTION". 

Before equity will stay a judgment at 
law, it must clearly appear that complain- 
ant has equity on his side 458 

An injunction requiring a party to do a 
particular thing, as to surrender the pos- 
session of certain premises, is never allowed 
before final hearing. 104 

Notice of application for a provisional 
injunction, in a suit in equity to restrain 
the enforcement of a judgment at law, does 
not operate as a stay 104 

A provisional injunction will not be grant- 
ed in such case where it appears that the 
judgment has been enforced by execution 
before the time of the application 104 

A demurrer to a bill praying an injunc- 
tion must be decided before a motion for 
the injunction can be heard 413 

An injunction served upon a sheriff is 
effectual, though he is not named or de- 
scribed therein, except as "all other per- 
sons" 928 

An injunction will be dissolved for want 
of equity in the bill, upon motion and no- 
tice, at any time 458 

INSOLVENCY. 

See, also, "Assignment for Benefit of Cred- 
itors"; "Bankruptcy." 

Under the insolvent act for the District of 
Columbia (2 Stat. 237), a finding of fraud 
could only be justified when there was an 
intent to defraud creditors, who were such 
at the time of the conveyance and at the 
time of the trial 787 

A bona fide sale of property to pay pre- 
ferred creditors is not ft^udulent under said 
act 787 

The insertion in the deed of a considera- 
tion less than the true one is not of itself a 
fraud, if the actual consideration was a 
fair one 787 

A deed technically void as to creditors, be- 
cause not followed by change of possession, 
is not evidence of fraud justifying a con- 
viction under the act, if there was a real 
bona fide consideration 787 

On an issue; of fraud under the act, the 
burden is upon the complaining creditors 
to show a fraudulent intent 787 

A discharge in Pennsylvania does not bar 
a subsequent suit in Delaware for a debt 
previously due, and hence a plea of duress 
in a suit in Pennsylvania, upon notes given 
while under arrest in the Delaware suit, is 
bad 1167 

The discharge, under the insolvency laws 
of a state, of a citizen of the state does' not 
bar an action against him by a citizen of 
another state upon a foreign contract 302 

Neither under the act of 1867 (14 Stat. 
543) nor the act of 1863 (12 Stat 656) will 
a state insolvent law operate to release one 
imprisoned under process of a federal court 
in default of paying a fine in a misdemean- 
or case 1163 

INSTJRANOB. 

See, also, "Marine Insurance." 

Failure of a foreign insurance company 
and its agent to comply with the laws of 
the state in which the assured resides does 
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not avoid a policy made and issued at the 
home office of the company 980 

It is a good defense to a premium note 
that it was given to an agent in a state 
with the laws of which, respecting foreign 
insurance companies, the company had not 
complied • • • • .1016 

Tlie issuance of a new policy without any 
new consideration, merely for the purpose 
of suhstituting a different beneficiary, will 
not authorize the company to change the 
conditions by making the representations 
warranties 715 

A vacancy, while the owner was endeav- 
oring to procure a tenant, held not within 
the condition rendering the policy void 
where the premises become vacant or un- 
occupied, and so remain without consent of 
the company 243 

Insurrection 

See "Treason"; "War." 

See, also, "Usury." 

The jury may or may not allow interest 
upon the balance of an account, considering 
the general usage 474 

IK'TBRlSrAXi BEVSKTTJE. 

To justify a holding that Rev. St. § 3224, 
does not forbid the issuance of an injunc- 
tion, it must appear that the assessment 
could not by any possibility be legal 689 

Under Rev. St. § 3224, a federal court 
cannot enjoin the collection of an assess- 
ment levied by the commissioner of internal 
revenue against a stockholder of a corpora- 
tion engaged in the business of distilling 
spirits • • • 689 

iHToxicATrKra LiauoRS. 

Act Va. Dec. 26, 1792, preventing a tav^ 
ern keeper from recovering more than $5 
for liquors sold to one person in one year, 
applies to boarders. 850 

JUDGE. 

See, also, "Courts." 

A district judge can hold a circuit court, 
in the absence of a circuit judge, and exer- 
cise all the powers of a circuit court 84 

JUDaMBNT. 

Hendition and entry. 

Under the Civil Code of Oregon of 1854, 
a judgment by confession was not valid, so 
as to authorize execution, until after the 
judgment was entered in the judgment book 523 

Validity. 

A supplemental decree, purporting to be 
entered by consent made, after final adju- 
dication and after the end of the term, and. 
not based on any allegations in the plead- 
ings, held void 611 

As between parties who claimed title un- 
der such su decree, and purchasers from 
their grantees who all acted upon the hy- 
pothesis that the decree was valid, the court 
will act upon a like hypothesis, and hold 
that there was no mistake which equity will , 
correct • '611 

Where a foreclosure decree shows that 
the court was apprised of the existence of 
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infant heirs at law, and took measures to 
preserve their rights, the legal presump- 
tions in favor of its validity are not limited 
by producing the bill, in which their names 
are not given but process is prayed against 
them generally 451 

Operation, and effect. 

The declaration in the New York statute 
of Blarch 19, 1787, that no judgment shall 
affect land until filing of the roll and docket- 
ing, implies that a lien arises when this is 
done S43 

By the Minnesota statute (Rev. St. p. 
339, § 1), judgment creditors were put upon 
the same footing, in respect to unrecorded 
deeds, as bona fide purchasers for value . . . 1161 

In Texas, the lien of a mortgage, exe- 
cuted and recorded subsequent to a judg- 
ment, but prior to the recording of the judg- 
ment in the clerk's office, has priority over 
such judgment 920 

A judgment lien is not a title to land, 
against which the statute of limitations can 
operate, but a mere security, which is not 
affected by a subsequent conveyance 290 

The legislature which created a court of 
limited jurisdiction may alter or qualify the 
prindple that its authority must appear on 
the face of its proceedings 281 

A consent decree, upon a bill asking for 
an issue of devisavit vel non, and denying 
testatrix's comnetency, setting aside the is- 
sue of the devisavit, and providing for cer- 
tain payments under the will, is not res ju- 
dicata as to the sufficiency of the bequests 
under the bill 75 

The court will presume, in favor of titles 
derived under judicial proceedings, that 
every act necessary to confer jurisdiction 
was done unless the record shows that it 
was not done 451 

Kelief against: Opening: TTacating. 

A judgment quod computet in an amicable 
action, in which the court is without juris- 
diction as to one of the parties, being in- 
terlocutory and not appealable, is under the 
control of the court, and may be set aside 
even after many years 692 

Of different jurisdictions. 

Neither a decree ordering the conveyance 
of land situated in another state, nor a con- 
veyance made pursuant to it, can operate 
beyond the jurisdiction of the court unless 
a conveyance is made by the person hold- 
ing the title 554 

An admiralty court is not concluded by 
an adjudication of a foreign court, not of 
admiralty, upon principles not recognized 
within the jurisdiction of the admiralty 
court, though professing to decide according 
to the law thereof 1097 

Landlord and Tenant. 

See "Fixtures." 

Xiex lioci. 

See "Conflict of Laws." 

LIBEL AND SLAHDER. 

It is libelous to charge one with fraudu- 
lently deceiving another as to a fact, so as 
to induce him to indorse a note for a larger 
sum than he intended 386 

It is actionable libel to charge defendant 
with such matters "as induce an ill opinion 
to be had of the plaintiff," as to charge him 
with maliciously devising slanderous accu- 
sations against a third person 386 

Words charging plaintiff, a single woman, 
with incontinence, are not actionable, with- 
out an allegation of special damage 218 
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The rule for construing words in a libel 
differs from that in construing averments 
in a plea. In the former, the words are to 
be understood in the sense which the au- 
thor intended to convey, as evinced by all 
the circumstances; in the latter, especially 
in pleas of justification, words are taken 
most strongly against the pleader 386 

Belief of the author in the truth of a libel- 
ous charge is no justification 386 

A plea in justification does not require the 
same degree of certainty and precision as 
an indictment. It is sufficient if it contain 
a clear and distinct statement of the facts 
constituting the ground of defense 386 

The matter alleged in a plea of justifica- 
tion must, in every respect, correspond with 
the imputation complained of in the declara- 
tion 386 

A plea in justification, which merely re- 
iterates the words of the libel, with an aver- 
ment that they are true, is not good unless 
they are so precise as to contain^ within 
themselves everything that can be inferred 
from them 386 

If the declaration avers that the words 
used amount to a charge of forgery, and if 
they are capable of that construction under 
the circumstances stated, the defendant, in 
his plea of justification, must show a dear 
case of forgery. 386 

An averment that plaintiff falsely, fraud- 
ulentiy, and unlawfully altered a note, so 
as to materially change its terms, is a good 
plea in justification of a charge of forgery. . 386 

A plea in justification of a libel charging 
moral turpitude is defective, unless it sets 
forth acts of moral turpitude 386 

The expressions, "unfairly and secretiy 
computed,^' "unjustly and unfairly attempt- 
ed," and "artfully and purposely framed," 
used in a plea of justification in regard to 
the official act of a cashier, do not necessari- 
ly imply moral obliquity. 386 

Plaintiff cannot prove special damage not 
stated in the declarations 266 

Plaintiff may recover, though he failed to 
prove the special damage laid in. the declara- 
tion 266 

The construction of the alleged libelous 
words, under the circumstances stated in 
the declaration, is a question for the court. 
Whether defendant used them in that sense 
is a question for the jury, which cannot 
arise upon a plea of justification 386 

Idens. 

See "Admiralty"; "Bankruptcy"; "Maritime 
Liens"; "Mechanics' Liens"; "Pilots"; "Ship- 
ping"; "Wharves." 

UMITATIOK OF ACTIOITS. 

The action in the case of a debt taken out 
of the statute by an acknowledgment is on 
the new promise, and it can be enforced on- 
ly under its conditions, and in the terms pro- 
posed 106 

An acknowledgment, connected with a 
condition which shows that -there was no in- 
tention to pay the debt, does not take the 
case out of the statute 106 

lilTEBABY PROPEBTT. 

See, also, "Copyright." 

Additions to a play made by an actor 
while in the employ of the owner, in ailapt- 
ing the play to the performance by him, 
belong to the owner 180 

The proprietor of the play will be protect- 
ed against the communication by such actor 
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to others of his unwritten additions, though 
they are not the subject of literary property 180 

The right of an assignee from a foreign 
author of an unpublished play will be pro- 
tected in equity 180 

A representation before an indiscriminate 
audience of a play existing in manuscript 
only is a publication entitiing others to rep- 
resent the play so far as they are enabled 
to do so by memorizing the same through 
such representation 180 

A representation, from an unauthorized 
copy, of a foreign author's play existing in 
manuscript only, will be restrained at the 
suit of an assignee of the rights in this 
country, notwithstanding a public represen- 
tation of the play by such assignee 180 

Cases on the subject of literary property, 
especially in dramatic compositions, review- 
ed at great length by Cadwalader, Dis- 
trict Judge 180 



MAJmAMTTS. 

Mandamus will not lie to the mayor, al- 
dermen, and common council of Wasning- 
ton Ciiy t6 <^ompel them to make regula- 
tions relative to the erection of private 
wharves , • . . '-iSO 

The writ will not issue to a court where 
there has been an apparentiy honest exer- 
cise of discretion confided by law. 923 



MABiNE insrsiTRAisrcB. 

The contract — Generally. 

Insurance made between parties ignorant 
of a loss is valid, where the policy has been 
completed though not delivered 835 

Bepresentations: Concealment. 

That a cargo brought from Laguira to 
Charleston in 1799, and then carried on a 
voyage to Spain, was not actually landed 
at Charleston, was a fact material to the 
risk, which the insured was bound to dis- 
dose, in view of the British regulations in 
respect to the colonial trade of enemies 839 

A misrepresentation as to the port whence 
the voyage commenced Jteld immaterial, the 
risk being no greater 835 

In respect to insurance, the effect of neu- 
trals engaging in colonial trade, contraiy to 
the British regulations, is the same, wheth- 
er such regulations are consistent with in- 
ternational law or not 835 

The underwriter is presumed to be ac- 
quainted with public transactions, foreign 
laws, and ordinances, the course of nature 
and of trade, but the insurer is bound to 
disclose all facts within his private knowl- 
edge which may be material to the risk. — 839 

It is the duty of the assured to disclose 
all facts material to the risk 835 

If regulations of a belligerent, with re- 
spect to neutrals engaging in colonial trade, 
are known only to the insurer, he must ask 
for information as to the facts; if known 
only to the insured, he must disclose them. . 835 

Abandonment. 

Indorsement on papers of warning by war 
ship not to proceed to any port in enemy's 
possession is not "an arrest, restraint, or de- 
tainment" which will justify abandonment 
of the voyage. 516 

Where a vessel, still in the early stages of 
a voyage from Philadelphia to the Isle of 
France, was boarded by a British war ship, 
warned not to proceed, and falsely informed 
that the Isle of France was blockaded, Jid^ 
that she was not justified in thereupon 
abandoning the voyage, and daiming insur- 
ance on the freight 516 
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The notice of abandonment must state 
the reason therefor, and will estop the as- 
sured from setting up any other reason- . . . 516 

The question whether, 'upon facts spe- 
ciallv found by the jury, the voyage was 
broken up, so as to justiJ^^ a return to the 
port of departure, is one of law for the 
court, and a finding of the jury thereon 
will be disregarded 516 

Suits. 

In an action, upon a policy, "plaintifE can- 
not show that another insurance company, 
or other underwriters, on' the same policy, 
have paid upon the same risk. .......... .1046 

In a suit upon a policy, the sentence and 
proceedings of a foreign admiralty court, 
condemning the goods as enemy property, 
is comipetent, prima facie evidence of the 
fact 1046 

MABITIME lilEK'S. 

See, also, ' -^imiralty"; "Affreightment"; "Bot- 
tomry and Respondentia"; "Charter Parties"; 
"Demurrage"; "Pilots"; "Salvage"; "Sea- 
men"; "Shipping"; "Wharves." 

Th.e riglit to ,a Ixeii. 

Wages on an illegal voyage are no Hen. .1111 

The master has no lien for his advances 
and disbui"sements abroad 1139 

A Dart owner, though ship's husband, has 
no lien upon the share of his co-owner for 
advances and djsbursemeijits. (Reversing 
1142) ; -. 1139 

If, in such case, he had- a lien in equity, 
an admiralty court* could not take an ac- 
count, and enforce it 1139, 1142 

The services of stevedores in loading or 
imloading a vessel are not maritime in their 
nature, and they have no. hen therefor en- 
forceable in admiralty 209 

A lien arises for supplies furnished in a 
foreign port on credit of the vessel 270 

To sustain a lien for supplies, a maritime 
necessity for credit upon the vessel must be 
established 931 

Supplies furnished on the order of the 
master, to a vessel running on regular trips, 
give no lien, though charged directly to the 
vessel 931 

One furnishing labor atid materials, in 
putting in machinery ordered as an experi- 
ment, is entitled to a lien, although the ex- 
pei'iment is an utter failure 800 

For materials furnished generally for two 
vessels, building at the same time, the ma- 
terial man has the lien on both vessels, and 
may enforce it against either *165 

Privileged liens are matters stricti juris, 
and cannot be extended argumentatively 
from one case or person to another 466 

Under rule 12 there is a lien enforceable 
in rem in admiralty for repairs to a domes- 
tic vessel, though no lien is given by the lo- 
cal law 677 

Priority and enforcement. 

A creditor advancing money to the build- 
er on a mortgage of the vessel stands in 
place of the owner, and is postponed to the 
liens of laborers and material men .... 165 

A mortgage on a vessel for labor and ma- 
terials furnished in her home port, in fitting 
her for a voyage, notice w^hereof is entered 
on the register, is inferior to a lien arising 
for the loss of goods shipped during the voy- 
age 62 

A duly-recorded mortgage upon a vessel 
takes precedence to a claim for supplies and 
materials furnished in the home port. .142, 143 

The proceeds of a vessel sold on a libel 
for wages distributed in the following or- 
der: Wages and costs; recorded mortgage: 
clerk's, marshal's, and proctor's fees; sup- 
plies at the home port. 142 



A party who might have perfected his lien 
under a state law, had not the issue eome 
into the admiralty court, is entitled to pri- 
ority 
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The nrior sale of- a vessel under state pro- 
cess 'will not prevent a sale under process 
of the admiralty court to enforce a mari- 
time lien 35 

A proceeding by petition against the pro- 
ceeds of property charged with a maritime 
lien is a proper method of invokmg the ad- ' 
miralty jurisdiction 62 

A lien which could be enforced against 
a vessel by the state law follows the pro- 
ceeds of a sale made to satisfy a nxaritime 
lien 933 

The' twelfth admiralty rule, as amended 
May 6, 1872, afEects merely the remedy, 
and is therefore applicable to all suits for 
repairs or supplies instituted after its pas- 
sage, whether such repairs or supplies were - 
made, or furnished before its passage or 
not 677 

Waiver: Discliarge: Sxtinguisliment* 

Where repairs are originally diarged to 
the several vessels on which they are 
made, the fact that a general account is 
subsequently made out against the firm 
owning the vessels does not affect the lien. 677 

A lien limited in time is waived by giving 
a credit extending beyond its duration 165 

Where a vessel seized as prize is deliv- 
ered on bail, wages are in no ease a lien on 
the proceeds after condemnation 1111 

Delivery of the vessel on bail does not 
discharge the lien for seamen's wages . . . .1111 

A lien for breach of maritime contract is 
not divested by making another voyage be- 
fore libel filed 827 

ZiieiLS under state 1slx7s. 

The lien given by Rev. St. Me. c. 125. § 
35, does not cover charges for tools or oth- 
er articles used by the workmen in doing 
the work, but only for materials which 
make part of the vessel 165 

The lien does not cover a claim for in- 
surance on a cargo of timber used in the 
construction 165 

Rev. St. Me. c. 125, § 35, does not give 
a lien on one vessel for materials furnished 
for it and for another one, but only for 
wha+ was used in tiie vessel proceeded 
against 466 

The lien obtained by one furnishing mate- 
rials for construction, under the local law 
of Maine, is prior to that of a mortgagee, 
although the mortgage is prior in time 466 

A lien on a vessel given by the local law 
for services not maritime in their nature, 
such as that of stevedores, is not enforce- 
able in admiralty 209 

The New York statute of limitations in 
respect to enforcing liens on vessels does 
not apply to liens arising from torts 940 

MARRIAGE. 

See, also, "Husband and Wife." 

Rev, St § 1977, giving to all persons the 
same right of making and enforcing con- 
tracts as is enjoyed by white persons, does 
not extend to a marriage contract which is 
void by the law of the state where the par- 
ties reside; and this whether the marriage 
was solemnized in that state, or in anoth- 
er state where the marriage was lawful, 
and to which the parties resorted, to evade 
the law of their own state ,. 602 

MARSHAL. 

The deputy marshal is an officer of the 
district court, and summarily punishable 
by it for malfeasance in office 1193 
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The marshal and his deputies are person- 
ally answerable for failure to pay into 
court forthwith moneys attached by ihem-liyiJ 

A marshal • attaching foreign coin must 
pay it into court as money, and cannot con- 
sider it as cargo merely • • •liyd 

The resignation of a marshal or of his 
deputy does not oust the court's jurisdic- 
tion to punish for misconduct in office l»r 
attachment for contempt • • • .1193 

KAE-TIAL liAW. 

See, also, "War." 

The existence of martial law does not 
prevent the administration of justice be- 
tween citizens in the civil courts, when 
sttch courts are authorized thereto by the 
military power; and their decrees are bind- 
ing on the parties 493 
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See "Shipping."' 



. MASTER AHI> SERVANT. . 

One voluntarily continuing in a danger- 
ous occupation, knowing that insufficient 
means are provided for avoiding the dan- 
gers, cannot recover for injuries resulting 
therefrom 464 

A master who exercises due care in se- 
lecting his servants is not liable for inju- 
ries resulting from the negligence of a fel- 
low servant in the same line of employ- 
ment • • • 464 

The rule exempting the master from lia- 
bility for injury by fellow servants rests 
upon the implied condition in the contract 
of service that the servant takes upon him- 
self all ordinary risks of the service 460 

Servants, some of whom are engaged in 
breaking down ore in a mine, and others 
in loading and wheeling it out, are fellow 
servants in the same line of employment, . 464 

Those only are "fellow servants" who 
serve in such relation to the master and to 
each other that their means for protecting 
themselves from the negligence of each 
other are equal to or greater than those of 
the master to afford them protection.... 460 

An assistant yard master, injured by a 
defective car, cannot hold the company by 
showing notice thereof to the car inspector , 
and master mechanic, for they are his fel- 
low servants 457 

Notice to a master mechanic of the ha- 
bitual negligence and bad habits of a car 
inspector will not make the company liable 
to a servant injured by a defective car, un- 
less the master mechanic has power to em- 
ploy -and discharge the car inspector 457 

A railroad servant suing for an injury 
caused by a defective car inust aver that 
it was defective when placed on the road, 
or, if it afterwards became defective, that 
notice thereof was brought home to the 
company 457 

Knowledge by servant of defect in prem- 
ises whereby he is injured need not be neg- 
atived in his complaint • . 745 

Knowledge by master of defect in prem- 
ises may be proved under the general alle- 
gation of negligence 745 

MDaOHANICS' LiEisrs. 

In an action to enforce a lien which con- 
. tinues only two years, defendant will not 
be compelled to plead at the return term 545 



In early days in Nevada", actual transfer 
of possession of a claim, with intent to 
pass titie, followed by actual possession of 
the trfinsferee, acctuiesced in by the trans- 
ferer, conferred a valid title .• oil 

Possession, work, and general recogni- 
tion by miners of the vicinity of the valid- 
ity of the claim gives, good titie, even if the 
original location was not", in strict accord- 
ance With the mining rules; especially so 
as between coclaimants and their grantees. 611 

The Utah statute of conveyances of Jan- 
uary 18, 1855, did not apply to mining 
claims oil 

MORTGAGES. 

See, also, "Bankruptcy"; "Chattel Mortga- 
ges"; "Railroad Companies"; "Shipping." 

Grantors in a deed of trust hdd not in 
default in not paying a debt secured there- 
by during the' time the power of sale there- 
under was suspended by the injunction of 
a competent court*.' ", . T. 108 

The grantees of the heifs\of the mortga- . 
gee have the same "right as 'the mortgagee 
to enter for condition broken. ...'..-• 452 

The grantee of the mortgagee must pre- 
vail in ejectment brought by the mortga- 
gor after condition broken 451 

Lapse of time does not raise the pre- - 
sumption of payment if foreclosure pro- 
ceedings have been taken, or the mortga- 
gee and his heirs have never resided within 
the state 452 

Scire facias does not lie under the Illi- 
nois statute (Rev. St 1845, c.'.57, § 23) to 
foreclose a mortgage not duly acknowledg- 
ed, although by chapter 24, § 28, the rec- 
ord of mortgages not acknowledged is 
made notice to subsequent purchasers .... 336 

A foreclosure decree is a judicial finding 
of default in payment, and the mortgagee 
has thenceforth the right of entry for con- 
dition broken 452 

After foreclosure, the mortgagor is, in 
general, entitled to possession until the 
time for redemption has elapsed; but, if 
such possession is likely to impair the pur- 
chaser's rights, a receiver may be appoint- 
ed 1134 

One in possession of mortgaged lands is 
accountable to the mortgagee for rents and 
profits if, on foreclosure, there is a defi- 
ciency 1186 

A mortgagee purchasing the property un- 
der a power, at a sale to which tiie mort- 
gagor's assignee in bankruptcy was a par- 
ty, held entitled, as against the assignee, to 
the rents and profits between the day of 
sale and the day of confirmation by the 
bankruptcy court. 1183 

3MUNICIPAL CORPORATIONS. 

See, also, "Counties"; "Railroad Companies." 

It was competent for a town to adopt 
article 9 of the Illinois incorporation act by 
ordinance, without a vote of "the people .... 

Equity will enjoin a municipal corpora- 
tion from enforcing the penalties of an ille- 
gal by-law to the irreparable injury of the 
complainant 1043 

In an action on negotiable coupons, cut 
from bonds of a public corporation, which 
has no general authority to make negotia- 
ble paper, special authority must be alleged. 307 

A bona fide holder of municipal bonds for 
value without notice is not affected by the 
omission of a speqial registration of voters 
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where the bonds recite that they were du- 
ly authorized by a vote of the voters of the 
city 22 

STAVIGABIiB "WATBBS, 

See, also, "Constitutional Law"; "Riparian 
Rights"; "Waters and Water Courses." 

Navigable streams should be left open, 
and no one has a right to obstruct tlieir 
channels' 961 

Where a raft was driven by vis major 
into a river channel, and every effort was 
made by those in charge to remove it, lield, 
that a steamboat was not justified, by ap- 
prehension of pecuniary loss from reason- 
able delay, in summarily destroying it. . . . 961 

KTEGLIGENCE. 

See, also, "Master and Servant." 

Contributory negligence in respect to the 
burning of a building by sparks from a 
steamer is not imputable to the owner for 
constructing the building of wood, though 
it be within five feet of a dock on a public 
navigable river 511 

What facts constitute due care, the 
want of which is culpable negligence, is a 
question for the jury . — 511 

Defendant's steamboat, having no spark 
arrester, communicated fire to its elevator, 
which, in turn, communicated fire to ijlain- 
tifE's mill. Held, that the questions of prox- 
imate and remote cause, and of defend- 
ant's negligence, were questions of fact for 
the jury 251 

^■egotiable Instruments. 

See "Bills, Notes, and Cheeks." 

HEW TRT AT .. 

Misstatement by the judge in his charge, 
in respect to an immaterial fact, held no 
ground for a new trial 1062 

A new trial will not be granted as for 
newly-discovered evidence, in order tha't de- 
fendant may avail himself of the testimony 
of persons jointly indicted with him, who 
were acquitted 1062 

The court may grant a new trial if it 
thinks the verdict against the evidence .... 838 

In general, aflSdavits of jurymen cannot 
be read to show mistake, miscalculation, or 
misconduct of the jury as ground of new 
trial 926 

A rule for new trial must be discharged 
when the judges are divided in opinion as 
to granting a new trial 1128 

OFFICE AIO) OFFICER. 

See, also, "Blarshal"; "Sheriffs and Consta- 
bles." 

A public ministerial oflacer who caused 
the arrest of one residing in the rebellious 
states on an order emanating from the 
president is not liable for false imprison- 
ment unless he co-operated with or induced 
the president to issue the order with motive 
to oppress 975 

PARTIES. 

Neither the creditor nor the grantors in a 
deed of trust, nor the trustees named there- 
in, nor the substituted trustee, are neces- 
sary parties to a suit by the grantee of the 
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equity of redemption to redeem the Innds 
from the lien of the trust deed 108 

Persons cannot be made parties by desig- 
nating them by a fictitious name in the in- 
troductory part of the bill and in the 
prayer for process 351 

If process is prayed against all necessary 
parties, a demurrer for want of proper par- 
ties will not lie on the ground that some 
have not been served 468 

PARTITIOlSr. 

The possession of a tenant in common, 
being the possession of his cotenant, will 
enable the latter to maintain a partition 
suit even where possession is necessary . . . 1024 

If complainant s title is not doubtful or 
suspicious, equity will decree partition 
whether he is in actual possession or not; 
but if he claim legal title, and that title is 
doubtful, it is usual to remit him to an ac- 
tion at law to try title, and retain the suit 
awaiting the result. If he claim equitable 
title, and that is doubtful, the court will 
first ascertain the title before making par- 
tition 1024 

A partition by which allotments were 
made to some of the parties as heirs held 
to estop them from claiming by purchase, 
and not as heirs , 991 

The effect of a decree in a partition suit 
considered and declared 1040 

PARTNERSHIP. 

See, also, "Bankruptcy." 

Permitting the use of one's name in a 
firm after retiring therefrom makes one lia- 
ble on a note of the new firm in the hands 
of a purchaser without notice 868 

A mortgage given by partners upon part- 
nership property to secure an individual 
debt of one of the partners is valid as 
against partnership creditors 71 

Real estate held for' partnership purposes 
or purchased with partnership means is 
personal assets for paying debts or bal- 
ances due the partners 738 

Real estate of a partnership, vested in 
the partners as tenants in common, is sub- 
ject to a trust in favor of creditors and the 
partners. Upon the death of one partner, 
this title descends to his heirs or devisees, 
subject to the same trust 738 

Partnership funds fraudulently diverted 
to individual purposes by one member may 
be followed by the other members, and 
treated as trust property, if they can be 
distinctly traced in the hands of any one 
except a bona fide purchaser without no- 
tice 238 

Until a partnership is dissolved, the ac- 
counts of the partners liquidated, and a 
balance sti-uck, one cannot maintain indeb- 
itatus assumpsit against another 964 

To constitute a settlement of accounts 
among partners, all must consent to and 
be bound by it or none are 964 

Notice of the dissolution of a limited 
partnership must be published on the same 
day in each week, under a statute requir- 
ing publication "once in each week for four 
weeks." (1 Rev. St N. Y. p. 67, § 24.) 502 

Creditors of a partnershin, consisting of 
husband and wife, are entitled to payment 
from the partnership assets in preference to 
individual creditors of the husband 599 

PARTY WALLS. 

Under the building regulations, there is 
no right to build a party wall for a brick 
house when there is already a frame build- 
ing on the adjoining lot 851 
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Nature of tlxe grant. 

Patent rights rest exclusively upon stat- 
ute, and statutory provisions must be coJ^v^^o 
plied with in all essentials lloo 

The commissioner of patents. 

The commissioner is bound by the de<a- 
sion of his predecessor granting a patent 
while it is unreversed by a competent courtlloS 

PatentaTjility. 

No discovery will entitle the discoverer 
to a patent which does not amount to the 
production of a new thing 286 

The discovery of a new effect of that 
which existed before is not patentable.... 2So 

Experiments by the inventor with the 
abandoned and unsuccessful machine of an- 
other are no evidence of want of novelty in 
an invention subsequently reduced to prac- 
tice .1188 

A machine so imperfect as to be alto- 
gether unfit to perform the functions of 
a later machine will not defeat a claim 
of novelty in the latter 765 

Evidence of crude and unsuccessful ex- 
periments is not sufficient to anticipate a 
patent ...895 

The date of an invention held to be when 
the same was embodied in a complete ma- 
chine in actual, though private, use. ...... 819 

Placing blocks of ice edgewise in storage, 
which is effective to better preserve them, 
is not patentable • • » 286 

Copper-plate printing on the back of bank 
notes is a patentable art 746 

There is no invention in shifting the rak- 
er's seat on a harvesting machine so that 
the raker sits facing the falling grain. . . . 654 

Combining elements so as to produce a 
new and practical result, not reached by 
their separate action, involves invention. . 375 

The patent law protects simplicity and 
economy of construction as against prior, 
complex, and expensive combinations 531 

A combination may be patentable, though 
the separate elements are old .1188 

An inventor of one element cannot claim 
it in combination with every form of an- 
other element with which he unites it, but 
only in the particular combination described 
in his specification • • - -1136 

The combination of a movable reservoir 
with a jet bath, in substantially the same 
manner as a fixed reservoir was previous- 
ly combined therewith, constitutes no in- 
vention, although the patentee had no 
knowledge of the previous combination; oth- 
erwise if the manner of connection was sub- 
tjtaulially different • .1136 

"Useful," as used in the patent law, 
means not mischievous or immoral 746 

An invention not '"useful," in the mean- 
ing of the patent law, is not patentable. . .1099 

It seems that if, by plaintiff's own show- 
ing, the invention is useless and an imposi- 
tion on the public, the court should direct a 
verdict 1099 

The invention of an ornamental mode of 
putting up tiiread, which gave it no addi- 
tional value, but merely made it sell more 
readilv and for a larger price at retail, lidd 

not useful 1099 

Quaere, whether the usefulness of an in- 
vention is a question of fact or of law 1099 

"WTio may oTitain patent. 

Communications to the patentee by one 
who has a distinct conception of the inven- 
tion, so as to enable the patentee to con- 
struct the thing itself, destroys its original- 



ity - 

An employer who conceives the general 
idea of a machine, but uses the manual 
dexterity or even the inventive skill of his 
servant in carrying out the mechanical de- 
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tails, is entitled to a patent, as against 
the servant •• 526 

Prior pnblic nse or sale. 

The two years' public use or sale prior 
to the application need not have been with 
the inventor's consrent and allowance to 

defeat his right to the patent 223 

Prior description or foreign patent. 

Prior use and knowledge of the inven- 
tion in a foreign country does not affect the 
validity of the patent The statute contem- 
plates a description in a princed publication 
or a foreign patent 10 

The invention must have been so clearly 
and intelligibly described as that the inven- 
tion could be made or constructed by a com- 
petent mechanic . 10 

The publication must have been prior to 
the time when the invention was actually 
made • • • 10 

Under the act of 1839, the inventor's 
rights are not affected by the act of a 
third person in obtaining a foreign patent 
without his knowledge or consent 305 

Abandonment: Iiaclies. 

Delay by an inventor residing in the Con- 
federate States held not an abandonment, 
where the invention was so guarded that no 
knowledge of it came to the public 819 

An inventor does not forfeit his right to 
a patent by keeping his invention secret, un- 
less another in the meantime make the in- 
vention and secure a patent therefor 223 

A willful omission to apply for a patent 
for more than two years after knowledge 
that another is publicly using and claiming 
the invention as his own bars the right to 
a patent 60 

Application and issue: Interference. 

The specifications need not describe what 
is in common use and well known 746 

Merely describing, in the specification, 
parts of the machine not included in the 
claim does not invalidate the patent....... 746 

Tlie specification is sufficient if a skilled 
mechanic can construct the improvement 
therefrom • 17 

Mistake in expression shown to be such 
by other parts of the specification will not 
vitiate a patent 746 

The grant of a patent is an adjudication 
that every fact necessary to the patentee's 
right has been established by sufficient proof, 
and the patent is sufficient primary evi- 
dence of the patentee's title 849 

The commissioner must decide whether 
the invention is the proper subject of a pat- 
ent, and refuse the patent where he holds 
against such contention... 286 

The rule that, where the question is at all 
doubtful, the patent shouiu be granted, is 
superseded by Act 1839, giving a right of 
appeal 286 

Appeals from commissioner's decision. 

The commissioner's decision in interfer- 
ence, awarding a patent to each applicant, 
but limiting the claim of one to a part only 
of what he describes and shows in his speci- 
fications, is reviewable by the judge 526 

An extension of the time to appeal made 
by the commissioner on the direction of the 
secretary of the interior gives the court ju- 
risdiction of the appeal 60 

Extent of claim. 

The claim made by the patentee must gov- 
ern in the construction of the patent, al- 
though he might have claimed something 
different 455 

The requirement in the act of 1836 that 
the applicant shall particularly specify 
what he claims as his own invention does 
not strictly limit the patent to the matter 
specified, but the whole specifications and 
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the drawings may be taken together in ex- 
planation of whatever is dubious 526 

The oath of the patentee is not confined 
to the specific claim, but applies to the 
whole specification 526 

In construing a claim, the entire specifi- 
cation and drawing may be examined; and, 
though there be an error in the claim, yet. 
if the rest of the patent affords means for 
correcting it, the patent is not void 699 

A claim for the "arrangement of," etc., 
"as herein described," requires a reference 
to the description and drawings to ascertain 
its true construction 765 

"Substantially as described," used in a 
claim, limits general words to the particu- 
lar description found in the specifications. . 822 

Heissue: Disclaimer. 

The improvement described in a reissue 
must, in principle and mode of operation, 
be substantially the same as that intended 
to be described in the original 758 

A patentee cannot properly claim, in a 
reissue, features not embraced in the orig- 
inal, and which he had not conceived when 
he obtained the original 661 

"Where the original describes merely a 
new and useful manufacture, the reissue 
cannot include a claim for the process. .. . 223 

A reissue need not include all that was 
claimed or covered in the original 758 

An obvious mistake in desciiption made 
in copying the specifications of a reissue, 
and which can easily be corrected, does not 
impair the patentee's rights 305 

All matters of fact involved in the hear- 
ing of the application for a reissue and in 
granting it are conclusively settled by a fa- 
vorable decision of the commissioner. ... 6 

The commissioner's action in granting a 
reissue conclusively determines that the 
original patent was not invalid by reason of 
insufficient specification, or by reason of 
claiming too much, and that the error arose 
by inadvertence or mistake, without fraud- 
ulent intent 375 

Whether a reissue was improperly grant- 
ed is a matter of construction to be deter- 
mined by the court from inspection and 
comparison of the original and reissued pat- 
ents 895 

Duration. 

T'nder the act of 1839, an Inventor could 
take out a patent for the full term, although 
he had obtained and published a foreign pat- 
ent within sis months 305 

As signment. 

A transfer of "the sole and exclusive 
right and monopoly of manufacturing" un- 
der a patent, for a certain royalty, is a 
transfer of the entire interest, and not the 

establishment of a license fee 899 

I<icenses. 

Failure of licensee to comply with condi- 
tion to advance money for procuring pat- 
ent, and the presentation by him to the in- 
ventor of a bill for money already advanced, 
with a view to a settlement, hdd to be an 
abandonment by the licensee of all rights 
under the contract 694 

Inf ringemesit— rKTIiat constitutes. 

On the question of identity, the law re- 
gards substance, and not form. Identity of 
principle is the thing to be determined 1188 

"Principle," as applied to machines, refers 
to mode of operation; and identity of prin- 
ciple may exist in structures widely dif- 
ferent in appearance and dimensions 1188 

There is no infringement of a combina- 
tion patent unless all the parts of the com- 
bination are used 533, 1188 

Infringement is not avoided by mere 
formal alterations, or the substitution for 
one ingredient of a well-known equivalent. 533 
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Equivalent devices, acting in the same 
combination to accomplish the same result, 
are not prevented from infringing because 
they accomplish more than the devices of 
the patent 305 

Infringement of a combination is not 
avoided by changing the location of one ele- 
ment where the operation and result con- 
tinue the same 809 

Making the lower roll of a fluting ma- 
chine adjustable, instead of the upper, and 
the use of a rack and pinion to make it ad- 
justable, instead of a screw, does not avoid 
infringement 819 

A claim in a fluting machine for an arch- 
ed guide in combination with fluting rollers 
is infringed by a combination in which the 
position of the arched guide is changed, but 
without varying its mode of operation or 
the results produced 536 

Mere formal differences, such as substi- 
tuting two additional dies, in a method of 
forming the eyes of picks, which perform 
the same function as the side walls of the 
dies of the patent, do not avoid infringe- 
ment 730 

A screw rotated in a stationary nut by 
means of a spur wheel gearing with anoth- 
er screw, producing longitudinal movement, 
is the equivalent of one to which like move- 
ment is imparted by means of a nut rotated 
by a pulley 533 

A claim in which the lower chords in 
truss bridges were described as of bars 
"wide and thin" held not infringed by a 
bridge having chords of bars round in sec- 
tion 449 

— — WIio liable. 

One making a machine which may be 
easily adjusted so as to infringe, with in- 
tent that it shall be so adjusted by a third 
person, is an- infringer 765 

^^ Hemedy — ^Procedure. 

A trustee of the legal title may sue for 
infringement in his own name 765 

Where two or more patents are included 
in one suit, a defense addressed solely to 
one patent has no application to the oxhers. . 223 

Proof of two-thirds ownership in a patent 
will not sustain an action for infiingement 
where plaintiff claimed sole ownership 765 

Upon the issue of infringement, the jury 
is limited to the question as to whether the 
two things involve substantially the same 
mechanical principles 10 

Rehearing on the ground of newly-discov- 
ered anticipating devices will be denied, in 
the absence of clear proof of anticipation. - 375 

■ ' ' — Evidence. 

Defendant, on the general issue, without 
notice, may introduce the act of congress, 
and may set up that the invention is not 
patentable, that the specification is ambigu- 
ous, that the patent is broader than the in- 
vention, and a license to use the machine. . 746 

Under the general issue witiiout notice, 
defendant cannot set up that the specifica- 
tion does not show the whole truth relative 
to the discovery, or that it contains more 
than is necessary for the purpose of deceiv- 
ing the public 746 

The notice of special matter (Act 1836, § 
15) must give the name of the person who 
had knowledge of the prior use and the place 
of such use. It is not sufficient to name 
the party using the thing 10 

Notice that a prior machine was used at 
"Cincinnati," "Covington," "Pittsburg." 
"Wayne County, Ind." is not sufficiently 
specific to authorize introduction of proofs. .1188 

Evidence oC want of novelty, of which no 
notice was given in the answer, is inadmis- 
sible except to show the state of the art .... 895 

The existence of the patent casts upon 
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infringers the burden of proving that the 
improvement was not the patentee's inven- 
tion, or that it was in. public use before his 
application • '58 

Complainant may show that his inven- 
tion was made and reduced to practice at 
a date much earlier than, that of the date of 
the application 223 

Testimony of what might have been done 
with prior machines is inadmissible upon 
the issue of novelty 10 

The testimony upon the issue of novelty 
must be confined to a comparison of the 
prior machines with that of the patentee. . 10 

Evidence of mere prior knowledge or dis- 
covery, without use, is not sufficient to de- 
feat a patent to another. The invention 
must be shown to have been complete, and 
capable of working 6 

Accounting: Damages. 

The accounting should cover all infringe- 
ments down to the date on which the ac- 
counting is had 809 

The jury must find that the invention is 
useful and of some value before they can 
award damages for infringement 758 

Profits are the net gains of the infringer 
from the invention; damages are the losses 
sustained by the owner. 899 

The profits recoverable from an infringer 
are those derived from the use of the inven- 
tion over what would have been derived 
from the use of other machines then open 
to the public 809 

Upon an accounting, complainant may re- 
cover the entire profits accruing from the in- 
frineement, irrespective of the established 
royalty 809 

Expenses of defendants for advertising 
the infringing machine are to be deducted 
in estimatintr their profits 899 

A license fee, where there is only a single 
license, will not fix the measure of compen- 
sation 6 

Damages should indnde not merely de- 
tendant's profits, but plaintifiE's entire loss, 
including the expense of bringing suit 765 

Where complainant proved a royalty for 
the use of similar machines to those of de- 
fendant, lield, that defendant was not en- 
titled to prove that some of his machines 
infringed several of the claims, and others 
only one of the claims 306 

A royalty paid in consideration for the 
whole monopoly of a patent is not a safe 
criterion of damages, unless it is shown that 
Plaintiffs lost tht sale of the same number 
of machines made and sold by defendants. . 899 

Rovalties paid or due by defendant under 
an infringing patent, which contains im- 
provements over complainant's patent, 
should be deducted from the amount of 
profits 899 

Various particular inventions and pat- 
ents. 

Baling press. No. 60,196, for an im- 
provement, Jicld valid and infringed 533 

Beds. No. 191,244, for an improvement 
in spring-bed bottoms, Jield valid and in- 
fringed 922 

Bonnets. No. 19,932, for an improvement 
in bonnet frames, construed and limited. . 455 

Bcots and shoes. No. 122,030 (reissued 
Nos. 6,098, 6,099), for improvements in the 
manufacture of moccasin, boot and shoe 
pacs, held valid in part and infringed 223 

Bridges. No. 2,707, for an improvement 
in bridges, construed and 7ield valid 531 

Bridges. Linville's patent of 1862, and 
Lrinville's and Piper's patent of 1865, re- 
lating to. the lower chord bars of truss 
bridges, Jield not infringed 449 

Corset springs. No. 173.124 (reissued No. 
7,729), for improvement, Jield valid and in- 
fringed 6 
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Dies. No. 68,446, for an improved die for 
swaging mattocks, hoes, etc., lield not an- 
ticipated, and valid. 849 

Doors. No. 9,765, for an improved door 
fastening, construed, and verdict returned 
for defendant on the questions of novelty 
and infringement 699 

Fluting. Reissue No. 3,000, for an im- 
provement in fluting machines, construed, 
and Tidd valid and infringed 536, *558, 875 

Fluting. Reissue No. 3,001, for an im- 
provement in fluted pufiing, held void for 
want of novelty 558; contra, 536 

Harvester. Reissue No. 1,211, _ for im- 
provements in combined harvesting ma- 
chines, construed, and Iteld void for want of 
invention 654 

Harvesters. Rdssue No. 1,262. for im- 
provements in grain harvesters, as restricted 
to valid claims, held not infringed 661 

Harvesters. Reissues No. 4,484, 4,672, 
and 4,673, for improvements in grass cut- 
ting and harvesting machines, held valid 
and infringed 429 

Lamp chimneys. Reissue No. 7,069, for 
an improved attachment, 7ield valid and in- 
fringed 375 

aiattress. Reissue No. 2,092, for a spring 
mattress, hela valid and infringed 694 

aiill. Reissue No. 3,794, for an improved 
smut mill and separator, construed, limited, 
and 7teld not infringed. 822 

Mitres, Reissue No. 3,445, for improve- 
ment in mitre machines, 7teZd! valid, and in- 
fringed by a machine made according to the 
Hall patent of August 17, 1S5S 895 

Paper. No. 1,336, for a machine for mak- 
ing paper, found valid, and infringed, by the 
verdict of a jury 765 

Picks. Reissue, No. 6,951, for a method 
of forming the eyes of picks by drawing 
them down on a mandrel between rolling 
dies, which completely encompass the walls 
of the eye, held valid and infringed 730 

Plastering hair. No. 152,560, for a meth- 
od of putting up plastering hair in conven- 
ient packages for sale and transportation, 
hdd void for want of invention 525 

Sewing silk. No. 173,125, for an im- 
proved method of putting up sewing silk, 
7teW void because of anticipation - 799 

Valves. No. 7,755 (reissued No. 255), for 
improved valves for governors, Hield valid 
and infringed 17 

Vaults. Reissue No. 303, for an improve- 
ment in vault covers, construed, and held 
not infringed 945 

Watches. No. 61,207 (reissued No. 4,334). 
for improvement in stem-setting watches," 
held valid and infringed 57 

Weaver's harnesses. Reissue No. 5,282, 
for an improvement in machines for mak- 
ing weaver's harnesses, held infringed 304 



See, also, "Bankruptcy"; "Bills, Notes, and 
Checks." 

An assignment of recognizances as securi- 
ty for a debt to be collected as the creditor 
may think proper is no bar to an action to 
recover the debt; otherwise when negotiable 
instruments are assigned 280 

Whether the giving of promissory notes 
for money due under a charter party oper- 
ated as payment is to be determined in a 
suit in admiralty in a federal court by the 
rule prevailing in the state where the trans- 
action took place 481 

Where notes are given for money due un- 
der a simple contract, the presumption in 
lilassachusetts is that this was accepted as 
payment, in the absence of circumstances 
indicating a contrary intent 481 
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The presumption of payment of a bond 

arising from lapse of time is not rebutted 

by the obligee's indorsement of a payment 

on account by work done, unless this was 

with the privity of the obligor 685 

Where the revenues of Spain were pledged 
to secure a loan, duties payable to the king 
of Spain, coming legally into the hands of 
the creditors, are properly applied by them 

to the liquidation of the loan 572 

Under the act of April 18, 1814, requiring 
moneys received by covurt officers to be de- 
posited in bank, the court may require of- 
ficers to pay moneys received by them into 
court, to be deposited in bank by the clerk...ll93 

PILOTS. 

A claim for half pilotage under a state " 
law for a tender and refusal of services con- 
stitutes a lien upon the vessel 101 

To sustain a claim for half pilotage by a 
Hell Gate pilot, he must show that the ves- 
sel was in the prosecution of a voyage which 
would carry her through Hell Gate 101 



PLEADIKTG AT LAW. 

A declaration on a bill of exchange, pay- 
able to a firm, must aver that plaintiffs 
were joint partners or traders under the 
firm name 1133 

A declaration for a penalty given by a 
single statute is good on error, although it 
concludes against the form of the "stat- 
utes. " 338 

A suit in equity for infringement of a pat- 
ent was stayed until plaintiffs could estab- 
lish their rights by action at law. In the 
action at law, the complaint referred to the 
equity suit and the stay order. Reld, that 
this reference was not irrelevant or redim- 
dant matter 809 

A special plea in assumpsit averring that 
the contract was entered into in another 
state, by the law of which it was usurious, 
is good on special demurrer 25 

A plea setting up a judgment of discharge 
by a bankruptcy court having plenary juris- 
diction is sufficient without averring the pro- 
ceedings prior to discharge 1185 

A plea in bar is bad, whether involving 
questions of law or fact, where it goes only 
to the question of damages 511 

If an entire plea do not answer the whole 
count, or if a plea to a part do not answer 
the whole part which it professes to answer, 
it is bad on demurrer, and cannot derive 
aid from any other plea 386 

If a plea to a declaration for libel be good 
justification of what it purports to justify, 
plaintiff cannot treat it as «t nullity, and 
take judgment by nil dicit for the whole 
matter of his declaration. He must demur 
or reply to the plea, and take judgment by 
default for what remains unanswered .... 386 

If some of the several matters pleaded to 
a declaration for libel be good justifications 
of what they profess to justify, and others 
be not, plaintiff must demur to the latter, 
and plead over to the former. If he demur 
to the whole as one plea, and one of the 
matters should be good justification, the de- 
mm-rer must be overruled 386 

If any actionable part of the declaration 
remains unanswered by a sufficient plea, 
plaintiff must have judgment therefor, if 
he has prayed judsrment at the proper time, 
so as to avoid a discontinuance 386 

Where separate and distinct pleas are 
taken to different parts of the count, and 
some of the issues thereon are found for 
plaintiff, and some for defendant, several 
damages should be assessed, and judgment 
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rendered for each party as to the issues 
found for Mm 386 

Where several distinct pleas in bar are 
pleaded to the same count, and issue is 
taken thereon, if one issue be found for de- 
fendant, and the rest for plaintiff, yet judg- 
ment must be for defendant 386 

Several distinct and independent pleas to 
separate parts of a count are not double, 
and, if all be held good on demurrer, will 
make out a complete bar, so that judgment 
must be given for defendant 386 

If several distinct pleas be pleaded to one 
part of a count, and issues be taken there- 
on, and one of the issues be found for de- 
fendant, judgment must be for him as to so 
much of the count as is answered by the 
plea, although the other issues are found for 
the plaintiff 386 

Where a plea professes to answer only 
part of the actionable matter charged in the 
count, and the replication or demurrer treats 
it as a plea to the whole matter, this is a 
discontinuance; but otherwise if it is treat- 
ed as a plea to that part only which it pur- 
ports to answer, provided that plaintiff, at 
the time of replying or demurring, take 
judgment by nil dicit for the unanswered 
part of the count 386 

If there be judgment for plaintiff on de- 
murrer to some of the pleas, and if issue of 
fact be joined upon others, the jury may be 
charged to assess damages upon the judg- 
ment on the demurrers in ease they should 
find the issues of fact for plaintiff; but this 
does not give plaintiff the right to open and 
close the argument where defendant holds 
the affirmative of all the issues of fact. . . 386 

An allegation in a bill of particulars that 
money unlawfully exacted was paid to a 
provost marshal raises no inference that 
the money was received by the commander 
of the post 498 

Under a count on a contract to deliver 
rations for a year, plaintiff cannot recover 
for rations furnished only part of a year, 
unless prevented by defendant from com- 
pleting the contract, 867 

A bond payable on a day certain consti- 
tutes a variance from a declaration describ- 
ing it (m legal effect) as payable on or be- 
fore that date 463 

In Pennsylvania, any evidence may be 
given, under a plea of payment, which 
proves that ex equo et bono the debt ought 
not to be paid 1167 

Under a plea of payment, proof of a dis- 
continuance of the suit is inadmissible; the 
alleged discontinuance should have been 
taken advantage of before making defense. 1167 



PLEADING LN" ADMIRALTY. 

Want of jurisdiction appearing on the face 
of the libel should be taken advantage of 
by demurrer, not by plea 755 

In the absence of written rules, the court 
will deduce from prior decisions such rules 
as are applicable to the particular ease. . . .1018 

In the absence of written rules of prac- 
tice, amendments in matters of substance 
are within the sound discretion of the court, 
and are allowable until final decree 1018 

A possessory libel cannot be amended so 
as to proceed for damages in personam... 888 

PLEADIN"© TN :EiQi'UlTY. 

It need not be alleged that a trust in lands 
was created by writing, for that will be 
presumed until the contrary appears. The 
statute of frauds requiring such trusts to 
be created or evidenced by writing is a rule 
of evidence, not of pleading 1024 
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A bill of review sLouM state the former 
proceedings and wherein the party exhibit- 
ing it considers himself aggneved • • ^ou 

An alternative prayer does not necessarily 
make a bill multifarious ■■"•;, *"° 

A plea to a bill may be good in part, and 
not so in whole, and will be allowed as to 
so much of the bill as it properly applies 
to, unless it has the vice of duphaty . .... bbo 

In equitv. defendant is entitled to only 
one plea without leave of court, and leave 
will be given only in case of obvious neces- 
sity .10Z4 

An 'objection that plaintiff is not entitled 
to relief because he is a bankrupt, and his 
assignee is not made a party, should be 
taken by plea, and cannot properly be rais- 
ed by answer. 



701 



Where an answer impeached the bona 
fides and validity of a codicil to a will al- 
ready approved and allowed by the proper 
probate court, Iield, that the allegations 

should be expunged as impertinent .llOo 

Allegations in the answer of an attempted 
settlement, the nature and terms of which 
were not given, and which was not acceded 
to by plaintiffs, ordered expunged as ir- 
relevant : • • • •■'.lti& 

When the bill requires answer as to infor- 
mation and belief, and one of the respond- 
ents is a corporation, its officers are bound 
to make full inquiries on the matter before 

answering •,•*;•.,;•: •: i' v '^° 

When required by the bill, interrogatories 
must be answered as to information and be- 

lief as well as to knowledge lOl-WiS 

An interrogatory, not so full and precise 
as it should have been, held still sufficient 
to call for a full answer to its plain import. UUo 

An answer responsive to the bill must pre- 
vail as evidence unless met by t^yo wit- 
nesses, or one witness and corroborative 

circumstances •.• • — xlOl 

A demurrer stating facts not appearing on 
the face of the pleading demurred to is bad 

as a speaking demurrer .• . • • .10^4: 

To avoid unnecessary delays, a motion to 
amend a bill, and exceptions to it. may be 
entertained at the same time, and defend- 
ants be required to answer the amended 

matter and the exceptions together 701 

Argumentative pleading id inadmissible. 
A fact can only be put in issue by a direct 
allegation in such form that issue can be 

taken directly noon it • • • oH 

Where the bill sets up title under a will, 
title by codicils thereto not mentioned in the. 
bill cannot be shown 1101 

POWSKS. 

A power of attorney to collect and com- 
T^romise debts and sign necessary papers 
gives authority to sign a paper choosing an 
assignee in bankruptcy •.♦ • 783 

A power of attorney to collect debts, with 
power of substitution, may authorize the at- 
torney to appoint another to act for the pnn- 
cinals in bankruptcy proceedings under an 
act passed subsequent to the execution of the 
power • • ' °" 

The presumption is that a sale of a pat- 
ent annuls an existing power of attorney 
relating thereto; but, if the power remains 
outstanding, persons dealing with the at- 
torney on the faith thereof will be protected 
as against the prindpal 892 

PRA.CTICE AT LAW. 

A default taken for want of a plea will 
be set aside before the appearance term, 
on motion, on condition that defendant file 
a plea to the merits and go to trial 278 

On motion to discharge on common bail, 
the court will not decide doubtful questions 
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of citizenship, or the effect of a discharge 
in insolvency upon debts contracted in an- 

other state ' •/•••:• °^^ 

Whether an action can be maintained in 
the name of "The King of Spain," or wheth- 
er Ferdinand VII. can support an action be- 
fore he is acknowledged by our government, 
are questions not proper to be decided on 
motion 577 

PRACTICE IH ADMIRALTY. 

See, also, "Admiralty." 

An absent owner, on coming within the 
jurisdiction, may be substituted as claim- 
ant in place of his attorney in fact, on pay- 
ment of costs of opposing the motion, and 
entering new stipulation for costs 1192 

Stipulations taken for the purpose of sus- 
taining and rendering effectual the court's 
jurisdiction are to be construed by the in- 
tention of the court which required them, 
and not of the parties bound by them. . . .1087 

A bond for appearance to answer a libel 
is not a bail bond at common law, but a 
stipulation in admiralty, to be construed ac- 
cordingly • lOo' 

Under a stipulation for appearance to an- 
swer and abide the courts decision, the 
sureties are not irrevocably oound by a re- 
turn of non est inventus; but they may sur- 
render the principal at any time before de- 
cree against them on citation to show 
cause 108T 

Increased stipulation for costs should not 
be required of claimants on account of de- 
lays in the suit occasioned by libelant. . . .1192 

The real estate of the sureties in a stipu- 
lation in admiralty is subject to execution 
issued from the admiralty court, .,'. 347 

A proctor bidding at a sale is personally 
liable where his agency is not known to 
tiie marshal 148 

A failure to make return of the writ of 
vend. ex. is a mere irregularity, which is 
cured by confirmation of the sale ........ 148 

There is no warranty of a complete out- 
fit on the sale of a vessel "as she lies," 
though the published notice read "her 
boats, tackle, apparel, and furniture." .... 148 

A purchaser at a judicial sale may be 
compelled to complete his purchase by pay- 
ment of the money — 148 

The purchaser is bound by a service up- 
on him of an order to pay the money into 
court, though he be not named therein 148 

PRACTICE IN EaUITY. 

Equity practice in the federal courts is 
derived from the English high courts of 
chancery, and is not required to conform 
to the chancery practice of the state courts. 1055 

In the federal courts a bill will not be 
dismissed for want of equity except on de- 
murrer or on final hearing. 1197 

Under the sixty-third rule, exceptions to 
an answer for insufficiency must be set 
down on a rule day for hearing before the 
judge; a reference of such exceptions on a 
different day and to a master is a nullity 
and an abandonment of the exceptions. . .1197 

Where defendants have been once order- 
ed to answer more fully, and exceptions to 
omissions and evasions are again sustain- 
ed, the court will allow further amend- 
ments only upon payment of costs, to be 
followed by harsher measures if there are 
further omissions • • 708 

An amendment of the bill when allowed 
after answer and replication Qoes not open 
the pleadings unrestrictedly 180 

In such case defendant cannot allege by 
way ■ of plea a personal disability in the 



1230 



INDEX. 



Page 
complainant as haTinp: existed at the com- 
mencement of the suit. 180 

On the trial of an issue from chancery, 
the bill and answer cannot be read in evi- 
dence, unless the chancery court so directed 
when the issue was ordered 521 

PKIE'CIPAIi AND AGENT. 

See, also, "Factors and Brokers"; "Master and 
Sei-vant"; "Powers." 

An attorney in fact authorized to collect 
a debt cannot extinguish the same by com- 
muting it for one due by himself to the > 
debtor 592 

An agent whose orders are positive must 
strictly observe them, and can exercise no 
discretion except as to the best method of 
<>xecu1ing them. If ambiguous, they must 
be taken most strongly against the princi- 
pal 592 

PRUrCIPAL AND SITRBTir. 

See, also, "Bail." 

The rights of the surety against the prin- 
cipal are not extinguish^ by a joint judg- 
ment against the two 709 

A judgment against a surety on a deliv- 
ery bond given in attachment proceedings 
under the Tennessee laws is valid, al- 
though entered without notice, and while 
the surety was a nonresident of the state. . 874 

PRIZE. 

A license or protection from the enemy, 
given an American vessel, on a voyage to a 
neutral port in alliance with the enemy, 
will subject the vessel to capture and con- 
demnation 27 

Verified copies are admissible where the 
documents themselves which were the 
cause of the capture have been surrepti- 
tiously taken from the possession of the 
prize master 'Zl 

The rule of a year and a day for claim- 
ants to appear is not a vested right in neu- 
trals , 34 

A vessel documented as neutral, and sail- 
ing under a neutral flag, will not be con- 
demned instanter where the captors failed, 
without any excuse, to send in the master 
of the prize as a witness 34 

Where seamen duly shipped on board a 
privateer are put ashore without their con- 
sent or lawful cause, they are entitled to 
share in prizes made on the cruise 163 

The members of a privateer's crew may 
ninintaiu a libel in admiralty for their re- 
spective proportions of the prize 163 

The court will take cognizance of a sec- 
ond libel by members of a privateer's crew 
improperly omitted from the distribution 
of the proceeds on a sale under a decree of 
condemnation 163 

The marshal is liable where he distrib- 
utes the proceeds without an order of court 163 

Captors are not liable for damages where 
the vessel presented probable cause for 
capture, though her predicament was in- 
voluntary, and caused by mistakes of the 
revenue officers of the captor's own gov- 
ernment 965 

Custody fees in prize cases are payable 
in the first instance out of the proceeds, 
and, in case of condemnation, are taxable 
to the claimant. ., 1111 

Vessel condemned for attempting to 
break the blockade of Mobile, where her 
crew escaped to the shore, and fired upon 
the captors, and her log book showed an 
intention to deceive as to destination...... 69 
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Vessel condemned after the lapse of a 
year and a day for an attempt to break 

the blockade of Beaufort, N. C 34 

Vessel condemned for an attempt to vio- 
late the blockade of Wilmington, N. C 139 

Vessel and cargo condemned for attempt- 
ing to violate the blockade of Wilmington, 
N. C 939 

Process. 

See ''Writs and Notice of Suits." 

PUBMC LANDS. 

As to existing settlements, the Oregon 
donation act was a grant in presenti to the 
party entitled. 996 

Under the Oregon donation act, the es- 
tate granted to a married person is a de- 
terminable fee, with contingent remainder 
to the survivor and the children of the 
grantee; and, in case the grantee dies be- 
fore patent issues, such survivor and chil- 
dren take as donees of the United States, 
not as heirs of the deceased 1030 

Under the Oregon donation act, upon the 
death of a settler's wife, before issuance of 
patent, her share went to her husband and 
children, who took as donees of the United 
States, and not as her heirs 1040 

A grant under section 4 of the Oregon 
donation act to the children of L., the wife 
of a settler, includes her children by a 
prior husband 1024 

Under that act, a grant to the "children 
or heirs" of a settler or wife takes effect 
first in favor of the children 1024 

Under that act, a settler might change 
his location before making final proof; 
and, in case of death before completion of 
residence and cultivation, his widow might 
abandon her interest, and, by marrying an- 
other settler, become entitled to one-half of 
his donation 1024 

The act does not include settlers who 
died before its passage. 1024 

Covenants between joint occupants to 
convey to their prior vendees hdd not a 
"future contract for the sale of the land," 
within the meaning of the Oregon dona- 
tion act 996 

A bond given between private parties, in 
relation to certain lands covered by the 
Oregon donation act, construed 1034 

There never was any usage in Oregon 
whereby an occupant who sold town lots 
within his claim by quitclaim deed was 
held a trustee to acquire title for his ven- 
dee 1034 

A conveyance by a pre-emptioner where 
his entry was set aside, and no patent 
ever issued to him, is inoperative, either by 
way of grant or estoppel 260 

A patent to a deceased person inures to 
the benefit of his successor in interest. (5 
Stat. 31.) 1030 

As between individual citizens, rights to 
the possession of public lands are protect- 
ed by the courts, and acquiesced in by the 
government yuti 

Evidence held insufficient to establish a 
Mexican land grant. Authority of Mex- 
ican governor to sell certain mission prop- 
erty 1150 

Ltocation of land with scrip, under the 
act of July 17. 1854. passed the fee 1160 

Under the Cherokee treaty of July 19, 
1866, an actual settler upon the "neutral 
lands," whose rights were perfect on the 
date of ratification, could sell his improve- 
ments and rights to another 1109 

The Pennsylvania statute of April 3, 
1792, from the second to the tenth section, 
inclusive, is inapplicable to lands in Lu- 
zerne county 1123 
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Neither "onifler the Pennsylvania stat- 
utes, nor on general principles, is a war- 
rant on settled lands void; and the same 
will be good if the settlement is not follow- 
ed up 1123 

A settlement and improvement made un- 
der the Connecticut claim will not sup- 
port the title 179 

aXJIETIlSrG TITLE. 

. Under Code Or. § 500, a party in posses- 
sion cannot maintain the suit unless he 
shows some legal or equitable interest in 
or claim to the property 523 

BAHiBOAD COMPAHIBS. 

See, also, "Carriers"; "Corporations." 

Three railroad companies, whose roads 
terminated in Philadelphia, procured a 
charter for a continuous road to connect 
their termini, and took most of the stock 
in the new company. Part of the connect- 
ing road was built by one of the three 
companies upon its own land. Hdd, that 
this part was subject to use by the new 
company for the benefit of the other two 
roads and its own stockholders 1179 

The Kentucky Improvement Company, 
which has au&ority under its charter 
(Act Ky. Dee. 14, 1865) to construct a 
vaih'oail from its lands tu tae Ohio or the 
Little Sandy rivers or to connect with oth- 
er railroads, is liable to be taxed as a rail- 
road company 349 

A charter authorizing counties intersect- 
ed by the road, and counties intersected by 
any other road "with which this road may 
be joined, connected, or intersected," to aid 
in its construction, extends no such aiithor- 
ity to counties intersected by a road pass- 
ing through a terminus of the road in ques- 
tion, with which no arrangement for any 
connection or consolidation was ever made. 335 

A subscription, made by a township in 
aid of a railway under a statute which has 
been dedarcd unconstitutional because it 
required only two-thirds of the voters vot- 
ing (Act Mo. May 23, 1868), while the con- 
stitution required two-thirds of all the vot- 
ers in the township, is void, although the 
officers certify that two-thirds of all the 
voters voted for it *674 

While the state of Missouri was in full 
possession of a railroad upon an express 
trust, to continue until state bonds loaned 
to the company were paid or exchanged, 
the county of St. Louis was empowered 
(Act Jan. 7, 1865) to loan its bonds to the 
company, and the commissioner thereto- 
fore receiving the road's earnings was au- 
thorized to pay into the county treasury a 
sufficient sum to meet the interest on the 
county bonds. Edd, that thereby the 
state waived its lien pro tanto in favor of 
the county, which became substituted there- 
to 425, 428 

Subsequent mortgagees, with notice of 
the fact that the county had made the 
loan, and that it was still unpaid, were 
chargeable with notice of all that the acts 
authorizing the lien contained 425, 428 

Noncompliance by the railroad company 
with the terms of an ordinance authoriz- 
ing the execution and delivery of munici- 
pal bonds to it is no defense to a suit by a 
bona fide holder for value. . . . ; 161 

Neither is the fact that the questions 
submitted to the voters embraced two dis- 
tinct propositions a good defense 161 

The reception of railway aid bonds from 
the company in payment for goods of a 
■character adapted for use in the constmc- 
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tion and operation of the road does not 

grevent the taker from claiming as bona 
de holder 333 

Act Pa. April 8, 1861, does not authorize 
the issue of bonds by a railroad company 
otherwise than for a new and adequate 
consideration, increasing the available 
funds of the corporation 280 

Bonds issued by a railroad company, ex- 
pressly pledging its personal and real es- 
tate as security, are in effect mortgages, 
valid, without recording, as against the 
railroad company and creditors or subse- 
quent purchasers having notice 554 

To prevent from lapsing a land grant, 
which constitutes the principal security of 
the bondholders, a receiver will be appoint- 
ed with authority to borrow money and 
complete the road 321 

Under equity rule 48, it is unnecessary 
to have all bondholders present in a suit 
to ■ foreclose a railroad mortgage 382 

A receiver may be appointed in railway 
foreclosure proceedings where the security 
is inadequate, the mortgagor irresponsible 
for any deficiency, earnings are not applied 
to interest, and the mortgagor is in posses- 
sion by itself or its tenant 382 

In a suit to foreclose a railroad mortgage, 
a receiver may be appointed, notwithstand- 
ing that the premises are in possession of 
a lessee, the latter being a party before the 
court 382 

On a motion for the appointment of a re- 
ceiver in foreclosure proceedings, the case 
cannot be heard upon its merits as at the 
final hearing 382 

A court in foreclosure proceedings should 
not enter upon the work of building or 
completing a railroad except in case of ir- 
resistible necessity, and to prevent great 
and certain sacrifice of rights and securities 325 

Under extraordinary circumstances, with 
consent of the trustees and four-fifths of 
the bondholders, hdd, that a receiver would 
be authorized to finish a railroad with mon- 
ey to be advanced by bondholders, and to 
be secured, after completion, by debentures 
. constituting a lien upon the property 325 

Right of Ohio material men, under stat- 
ute, to priority over the mortgage on a con- 
solidated road traversing Ohio, Indiana, and 
Illinois, where no such statutes existed in 
the latter two states, considered. 543 

KEAIi PROPERTY. 

See. also, "Deed"; "Ejectment"; 'Tartition"; 
"Public Lands"; "Quieting Title." 

Compensation for improvements made to 
an innocent person who made the same sup- 
posing himself to be the absolute owner of 
the land 108 

Receivers, 

See "Railroad Companies." 

REFERB]>fl'CB. 

See, also, "Arbitration and Award." 

Report set aside because of palpable mis- 
take of fact appearing by examination of 
the referees 832 

RBMOVAIi OF CAirSES. 

Itiglit of remoTal. 

An unnaturalized foreigner may remove 
a cause as such, though he has long resided 
in a state, and, by permission of its laws 
and constitution, has voted at the state 
elections 1131 
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An action is remoTable, thon<*-li diverse 
citizensMp aoes not appear on the face of 
the writ, if it appears on the petition for 
removal 923 

To justify removal, it must appear that 
over $500 is in dispute, but this may appear 
either by the writ or the declaration; and 
if there is doubt, from difiEerent counts 
claiming different sums, the court may in- 
quire into it by evidence 923 

The right of removal cannot be taken 
away by release of damages bringing the 
matter in dispute below §500 923 

The right of removal under the act of 
March 3, 3S75, is to be determined by the 
state of affairs as it appeared at the time 
of filing the complaint, and is not affected 
by an admission in the answers 1169 

There is no authority for removing^ civil 
causes, .irregularly brought in the circuit 
court, to a district court invested -vdth cir- 
cuit court powers 411 

Under the act of 1875, the circuit court, 
to which the cause is removable, is that for 
the district within whose territorial limits ^ 
the cause is pending- in the state court. . . . 796 

A minor is incapable of consenting to a 
removal either by his guardian ad litem or 
any other person 585 

Time for removal. 

A removal under the act of 1789 cannot 
be made by defendant Inter than the time 
of entering his appearance 585 

Subdivision 1, § 039, Rev. St.. was re- 
pealed and superseded by Act March 3, 
1S75 1053 

Under the act of 1875, a removal could 
not be had alter the expiration of several 
terms at which the case might have been 
tried in the state court 796 

The cause may be removed after a re- 
versal on appeal and the granting of a new 
trial by the state supreme court 249 

Proceedings to obtain. 

A stipulation for removal will not confer 
jurisdiction unless the record shows the 
facts necessary to a removal under the acts 
of congress 585 

On petition by a United States marshal 
to have a case against himself removed 
from the state to the federal court, it must 
be shown that he is sued on account of 
some act done by him under color of his 
office ^ — • 276 

A petition in general form that defendant 
has "a defense to the plaintiff's action 
arising under and by virtue of a law of 
the United States" is sufficient 77 

Effect o£ removal: Subsequent proceed- 
ings. 

Where legal and equitable relief is 
sought by the same pleading in the state 
court, the plaintiff must replead after re- 
moval 1053 

The want of jurisdiction may be shown 

at the trial 77 

The federal court lidd to have jurisdiction 
on removal notwithstanding a plea to the 
jurisdiction, filed but not passed upon in the 
state court, which would have defeated the 
action, but which set out facts requisite to 

give jurisdiction to the federal court 274 

in a cause removed under the act of 
March 3, 1863, because it involved an act 
done under the authority of the president 
of tlie United States during the Rebellion, 
held, that the act of March 2, 1867, legaliz- 
ing acts done by the president's authority, 
and providing that no person shall be held 
to answer for such acts in any court, did 
not deprive the court of jurisdiction so as ^ 

to require a remand 973 

The circuit court will not remand the 
cause on account of erroneous steps in the 
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mode in which it has been removed where 

otherwise it would have jurisdiction 77 

A federal eouii; has no power in a re- 
moved cause to amend the record of a state 
court in another action 523 

See, also, "Bankruptcy"; "Vendor and Purchas- 
er." 

One to whom sugars were shipped with- 
out orders lidd entitled to a few days, after 
learning of the shipment, _ to deliberate 
whether to receive them on his own account 
or to reject them 593 

A usage of the wool trade to imply a 
warranty that the bale of wool is not false- 
ly packed held valid and conti-olling *246 

Where the contract is tenninated solely 
on account of the default of the purchaser, 
an action will not lie by him to recover back 
an advance payment 121 

SALVAGE. 

Rigtt to salvage compensation. 

Towing a raft of timber, drifting out to 
sea, to a safe place, and securing it there, 
is a salvage service ; • • 431 

A seaman who in November, 1800, assist- 
ed in recapturing his vessel from French 
captors, hdd entitled to salvage, notwith- 
standing that the convention of October 3, 
1800, between the United States and France, 
had already been signed, it having not yet 
been ratified at the time of the hearing. . . 318 

Where a master turned his own vessel 
over to tlie supercargo, and navigated into 
port a vessel whose crew were dead or dis- 
abled by yellow fever, held a salvage serv- 
ice, entitled to a liberal award 977 

Amount. 

Salvage should vary with the peril from 
which the property was saved 865 

Remedies for recovery. 

Right of salvors to take the vessel into 
port for adjudication, against the master's 
protest and offer to pay for services 905 

Cargo should not be sold for salvage when 
the vessel cannot be temporarily repaired, 
and her master prays that she be sold to 
pay salvage 865 

SBAICEia'. 

See, also, "Admiralty"; "Fisheries"; "Mari- 
time Liens." 

Protection and relief. 

A seaman severely beaten without cause 
by the mate, on a voyage to a foreign port, 
is entitled to lay his grievance before the 
American consul, and the master has no 
right to refuse his request therefor 794 

Where a seaman had been brutally mal- 
treated by the mate, and was refused per- 
mission by the master to see the American 
consul, and severely punished for refusal 
to return unconditionally to duty under the 
mate, held, that he was justified in leaving 
the ship, and was entitled to wages to the 
time of reaching home by another ship, and 

to damages 794 

Tlie contract of shipment. 

Fishermen on mackerel voyages, in li- 
censed and enrolled vessels, are entitled to 
be cured at the vessel's expense, though 
they are paid in proportion to their indi- 
vidual catches. Strong evidence of a cus- 
tom to the contrary hdd insufficient to take 
away the right - • 776 

Expenses for board, medicine, and medic- 
al attendance for a seaman who volunta- 
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rily goes on shore to be treated for yellow 
fever are chargeable to the ship, and can- 
not he deducted from his wages lUoo 

"Wages— Riglit to. 

' A seaman advanced during the voyage to 
a position having a higher rate of pay nda 

entitled to the advanced rate ,* * ' i ' 

Wages run to the time of actual sale of 
the vessel, not merely to the date of adver- 

A person called Lebrun and Lebring hav- 
ing been on board a vessel as a seaman, 
and there being no one among the crew by 
the name of Lebering, hdd, that the admm- 
istrator of Lebering should have the wages 
due for the services of the person so des- 
ignated • • • • • • i ^°^ 

The roll d'equipage is good evidence of 
the shipment of a seaman and of the con- 
tract as to wages ^'^ 

Remedies for recovery. 

The certificate of a consul that the dis- 
charge of a seaman was granted with the 
seaman's consent is conclusive, unless it is 
shown that the consul acted corruptly or 
fraudulently .• • "S6 

A certificate of a United States commis- 
sioner to the clerk as the foundation of 
process in behalf of seamen (Act 1790, § 6) 
must show on its face that the commission- 
er had authority to act, and hence must 
show the absence of the district judge, or 
that he resided more than three miles dis- 
tant from the place 459 

Dednotions; Esrtingiiislijiientj eto. 

Mate and sailor leaving boat unattended 
on shore, whence it is stolen, are chargeable 
therefor '45 

Under the act of July 20, 1790, the en- 
try in the log book is indispensable to a for- 
feiture of wages 740 

Leaving vessel at last port of delivery, 
before discharge of cargo, is cause for de- 
duction of wages, but not forfeiture of the 
whole 740 

Where a seaman was discharged for mis- 
conduct, but was received again on board, 
his services accepted, and wages credited in 
his account, hdd a waiver of forfeiture, al- 
though the shipping articles provided that 

reinstatement diould not be a waiver 1097 

" Where forfeiture by misconduct was 
found to be waived, hdd, that deduction 
should still be made for absence without 
leave, and for losses or expenses resulting 
from the misconduct 1097 

SEAS-CH WARRANT. 

Act March 2, 1S67, authorizing the issu- 
ance of a search warrant in certain eases 
of frauds upon the revenue, is constitution- 
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The marshal may examine all books and 
papers on the premises in order to select 
tiiose mentioned in the warrant, but for no 
other purpose 496 

SET-OFF ANT> COUHTER- 
CliATlVr. 

, A debt of two joint debtors to two joint 
creditors cannot be set off against a debt of 
one of the joint creditors to one of the joint 
debtors 1113 

SHERIFFS AND COHSTABLBS. 

At common law, a sheriff may sell, after 
going out of office, goods seized on execu- 
tion while in office 342 

14FED. CAS. — 78 
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It seems that, where an attachment is 
made by a sheriff who resigns before execu- 
tion issues, he is not the proper person to 

levy it 842 

Upon general principles, a sheriff can only 
levy upon such real estate as is within his 

county 342 

A new county was set off after certain 
lands lying therein had been attached. Sub- 
sequently execution was issued to the sher- 
iff of the old county, and was levied on the 
lands by his deputy, who was also deputy, 
of the sheriff of the new county. Hdd, 
that the levy was utterly void 342 

SHIPPING. 

See, also, "Admiralty"; "Affreightment"; "Bills 
of lading"; "Bottomry and Respondentia"; 
"Carriers"; "CJoUision"; "Demurrage"; "Mar- 
itime Liens"; "Pilots"; "Salvage"; "Sea- 
men"; "Towage"; "Wharves." 

Public regnlatioii. 

A licensed coaster engaged in an illegal . 
traffic is forfeited under Act Feb. 18, 1793, 
c. 8, § 32 26 

"Foreign voyage," in section 8 of the 
coasting act of February IS, 1793, means a 
voyag6 to' some place in the jurisdiction of 
a foreign countiy, or at least without the 
waters of the United States 1149 

A coasting vessel is not forfeited for pro- 
ceeding on a foreign voyage where such ves- 
sel has not actually broken ground with an 
intention to commence such voyage. (Act 
1793, c. 8, § 8.) 25 

The- forfeiture of a vessel for a fraudu- • 
lent registry under Rev. St. § 4189, only 
takes efEeet from the seizure and condemna- 
tion, and a purchaser in good faith before 
seizure acquires a good title as against the 
United States 139 

A vessel using a steam register adopted 
by the supervising inspectors is not liable to 
seizure under the act of February 28, 1861, 
although liie same is defective and insuffi- 
cient 917 

Libel by passengers for deficiency of wa- 
ter and provisions hdd not sustained by the 
evidence 852 

Title to vessel. 

A simple allegation of fraud in a petition 
to set aside a sale, without setting forth the 
facts which constitute the fraud, is insuffi- 
cient 102 

TL.e xqaster. 

A contract by the master hiring a third 
person, as nominal master for the purpose 
of clearing the vessel, at monthly wages, 
held binding on owner and vessel, but not 
as to a stipulation for a further sum in 
case of discharge 114S 

A contract made hy the master in his own 
name, in excess of his authority, is not val- 
idated, so as to bind the ship, by the fact 
that the ship's husband assumed to author- 
ize him to make the contract 487 

The master of a merchant steamer en- 
gaged in the transportation of merchandise 
has no authority to bind the ship by a con- 
tract to tow another vessel on a long ocean 
voyage; and for breach of such a contract 
he alone is liable 487 

The master as such, or as agent of the 
owners in the absence of a consignee, cannot 
pledge the freight to raise money for pri- 
vate purposes; otherwise where he acts as 
mortgagor in possession 222 

In case of wreck, the master has no right 
to abandon his vessel to the care and cus- 
tody of wreckers 545 

A master overloading a pier is personally 
liable for resulting injury to cargo which 
he had already delivered thereon 310 
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The master is authorized to use force to 
a passenger, not for a mere breach of regu- 
lations, but only when there is a clear ne- 
cessity for it 855 

No punishment higher than a reprimand 
should ever be inflicted on a passenger 
without conference with the other officers 
and entry of the facts on the log book- . . - 855 

Iiialiilities of vessels or oivners. 

A libel in rem will not lie for injuries to 
goods by fire, caused by the alleged negli- 
gence of the master, who was also part 
owner. (Act March 3, 1851.) 208 

The act of the master in overloading a 
pier renders the ship liable for resulting in- 
jury to cargo, which she had already de- 
posited thereon, even if such deposit was 
under circumstances renderii^ it equiva- 
lent to delivery to the consignee "310 

A mortgagee who after taking possession 
■of the vessel, and while she is under arrest 
for wages, promises to pay outstanding wa- 
-ges earned while he had title to her, be- 
comes thereby personally liable .......... 330 

XiitiTting liability. 

The act of March 3, 1851, does not limit 
liability for damage done by a vessel to 
property on land, as where a warehonse is 
burned by sparks from a steam tug 511 

Slander. 

See "I/ibel and Slander." 

SliAVERY. 

A slave manumitted by will, to take ef- 
fect at a future date, is not entitled to free- 
dom until that time, but the court will en- 
join the respondent from removing him 
from its jurisdiction •. . 709 

Eight to freedom of Maryland slave car- 
ried into Virginia by bailee. 318 

A slave imported into the county of 
Washington from Virginia, and not record- 
ed within 30 days, is entitled to freedom. . 451 

SPEOEFIC PEBFOKM A NOB. 

Specific performance will not be enforced 
between the original parties unless the terms 
of the contract are clear, definite, and pos- 
itive; a fortiori, as against an assignee. . . 295 

The party seeking specific performance 
must show that he has been always ready 
to perform his part 295 

STATES. 

Under the patent and charter of Connect- 
icut of March 19, 1631, and April 23, 1662, 
respectively, and the patent of March 12, 
1664, to the Duke of York, and the posses- 
sion claimed and held pursuant thereto, the 
islands lying easterly of the land boundary 
between Connecticut and New York and 
adjacent to the Connecticut shore are with- 
in the jurisdiction of Connecticut, and this 
jurisdiction includes Goose Island 442 

STATUTES. 

See, also, "Constitutional Law." 

An act entitled "To incorporate the town 
of," etc., is not open to the objection that it 
relates to more than one subject, etc., where 
it provides for the issue of railroad aid 
bonds 22 

Judicial inqniry into the motives of leg- 
islators in passing a statute is not permis- 
sible 851 



Pago 
A legislature re-enacting a British statute 
in this country presumably adopts the con- 
struction given to it by the British courts. . 683 

When a statute gives a right without pro- 
viding a remedy, the common law may be 

looked for the remedy 745' 

Where a statute giving the right to re- 
cover money paid under an illegal contract 
is repealed, a pending suit and the cause of 
action involved in it fall with the repeal- . 501 



StTNDAY, 

As a general rule, judicial acts cannot be 
performed on Sunday 682 

Depositions taken on Monday, after ad- 
journment from Saturday to Sunday, and 
from Sunday to Monday, must be sup- 
pressed 682 

TAXATIOIS*. 

See, also, "Internal Revenue." 

Stocks and bonds of Pennsylvania corpo- 
rations, and claims against Jr'ennsylvania 
debtors, belonging to a decedent not domi- 
ciled in Pennsylvania, and passing to collat- 
eral heirs, but not under the intestate laws 
of the state, nor under any will proved and 
administered therein, are not subject to the 
state collateral inheritance tax 644 

The board of equalization created by the 
Missouri constitution of 1875 (article 10, § 
18) became at once the only board for that 
purpose, was clothed with all the powers of 
the previous board, and had power to act as 
an original assessing body 418 

Levies which were ndt ascertained until 
the summer of 1876, although the assess- 
ment related back to August, 1875, were 
governed by the rates prescribed by the 
Missouri constitution of November, 1875. . 418 

Where the receiver of a railroad and the 
taxing officers agreed to submit to the court 
the question of the validity of certain levies, 
hdd, that the company was not subject to 
the penalty prescribed by the Missouri stat- 
ute of March 15, 1875, against railroad 
companies failing to pay taxes, but tie 
court would allow 10 per cent, interest from 
the date the taxes became due 418 

In a suit to recover taxes, the court can- 
not reduce assessable value or include omit- 
ted property; it cannot go behind, the ac- 
tion of the board of equalization, finding the 
number of miles of a railroad in a county, 
or adjust the amount of taxable property, 
or correct mistakes of fact 418 

Intervening petitions by taxing officers in 
a railroad receivership case, for payment of 
taxes, are not suits to recover taxes, with- 
in the meaning of the act allowing 5 per 
cent, for attorney's fees. (Act Mo. March 
29, 1875, § 4.) 418 

In a suit to collect taxes, tax bills pur- 
porting to be certified by duly-authorized 
officers are presumed to be correct, and the 
burden of proof is upon those contesting 
thorn 418 

Outstanding tax title in another is no 
lawful ground for a refusal by the county 
auditor to receive from the owner of the 
regular title money tendered to redeem 
from another tax sale 1062 

The doctrine of presumption in favqr of 
the acts of sworn public officers applies in 
cases involving the validity of tax proceed- 
ings 1008 

In proof of the proceodings preliminary to 
the sale, it is only necessary to show by 
the county auditor's record such facts as 
the statute requires to be of record; other 
facts may be proved by parol 1008 
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Kecitals in the county auditor's deed, b'^ 
ing made on his official oath, are presnmed 
to be true until the contrary is proved. ._. . .lOOo 

Under a statute making tax deeds prima 
facie evidence of valid title (Act Ohio, 
March 14, 1831), the deed is admissible m 
evidence, without proof of the prelimmary 

proceedings i •;'•:•" \i.' 'J-^^° 

In such case the burden of showing that 
the prior proceedings were irregular or iil^- » 
gal rests on the other party .lOOiS 

TEWAITCY IN" COMMOl^. 

A deed by a tenant in common, of his in- 
terest in a particular part of the tract, 
though void as to cotenants. is good against 
himself and those claiming under him 1040 

TENDER. 

It is not a tender for one to ask if the 
money will be taken, and to say he' is ready 
to pay it, and ofEer to give a check 922 

TOWAGE. 

In a towage contract, the words "at the 
risk of" the tow's master and owners dq 
not discharge the towing boat from the ex- 
ercise of reasonable skill and care .illo 

A steamboat endeavoring to round th^ 
Battery in New York harbor with a large 
tow, against a strong tide, being apparent- 
ly without sufficient power, held liable for 
loss of tow by collision with a vessel at an- 
chor l^io 

TRADE-MARKS AND TRADE- 
NAMES. 

A trade-mark in the symbol '%" as ordi- 
narily printed, cannot be acquired for cig- 
arettes made of two kinds of tobacco, half 
and half; but Jidd, that plaintifE had ac- 
quired a right to it in a particular form, 
size, color, and style, under which it wag 
registered ♦, • • o08 

A trade-mark used only in connection, 
with the dry white oxide of zinc is not in- 
fringed by use in connection with paint com- 
posed of white oxide of zinc, ground, in oil, 
falsely represented as containing white ox- 
ide of zinc made by the owner of the trade- 
mark ^6* 

TREASON. 

Levying war against the TJnitett States 
by persons however combined and confeder- 
ated, even though successful in establishing 
their actual authority in several states, is 
treason • • • • °°* 

The jurisdiction of state courts as to trea- 
son is not limited. . ........ ^ ..... . ..... 281 

Construction of Act N. J. Dec. 11, 1778, 
relating to forfeited estates, and of inaui- 
sition proceedings thereunder , . . . . 281 

TRIAL. 

See. also, "Appeal"; "Continuance"; "Evi- 
dence"; "Judgment": "New Trial"; "Prac- 
tice"; "Reference"; "Witness." 

A verdict will be directed for defendant 
when the court, upon the evidence, would 
necessarily set aside a verdict for plaintifE, 
if one were returned 464 



TROVER AND CONVERSION. 

Page 
A bailiff who distrains goods for rent, and 
leaves tibem on the premises of the owner, 
who takes them away, cannot maintain tro- 
ver therefor 520 

TRTJSTS. 

See, also, "Charities"; "Executors and Admin- 
istrators"; "Wills." 

One purchasing the legal title, with notice 
of a prior equitable title, is trustee for the 
holder of the equitable title; but, if the 
latter encouraged the purchaser to pay the 
purchase money, the legal title will not be 
disturbed in equity • ; • 880 

To preserve a trust estate mainly within 
the jurisdiction, the court may remove ex 
parte a nonresident naked trustee, who can- 
not be served because he is in a hostile ter- 
ritory, and appoint another * . - • 414 

A trustee removed without notice while 
in a hostile territory hdd to have abandoned 
his office by a silence of 10 years after ces- 
sation of hostilities and notice of removal. . 414 

trstrRY; 

To constitute usury, there must be a cor- 
rupt loan of money • • • • 939 

An agreement by a bank to pay the face 
of its bills is not usurious, though they are 
not depreciated in the market 939 

Where the sale of depreciated bank 
notes at a greater or less than the market 
price is a mere device to evade the statute, 
it is usurious 24' 

VENDOR AND PURCHASER. 

See, also, "Bankruptcy"; "Covenants"; "Deed^ 
"Sale"; "Specific Performance." 

A penal bond construed as a contract of 
sale with covenant to make good title.... 991 

A valid contract of sale vests the equita- 
ble interest in the vendee, from the execu- 
tion of the contract, though the purchase 
money is not then paid 1081 

A covenant to convey by "a good general 
warranty deed, with the fee simple an- 
nexed," is complied with by a deed con-> 
taining a covenant against incumbrances 
and a general warranty of title, without 
covenant of seisin 676 

If the purchaser sells the land to a third 
person, and the deed is duly recorded or 
made known to the original vendor, the 
latter cannot, by virtue of his lien, extin- 
guish tbe third person's rights without le- 
gal process 567 

In Texas a vendor's lien reserved in the 
deed "is equivalent to a mortgage for pur- 
chase money, and the purchaser has the 
same equity of redemption as if he had re- 
ceived a deed and given a mortgage for the 
purchase money 567 

Where a vendor's lien was reserved for 
part of the purchase money, and the gran- 
tee conveyed to another in trust for a 
joint-stodi company, and the trustee went 
into possession, held, that a foreclosure of 
the lien, witiiout making the trustee a par- 
ty, did not extinguish the joint-stock com- 
pany's right to redeem , 567 

In such case the proper party to file a 
bill to redeem would be the trustee; but 
where he had been removed, and the di- 
rectors of the company failed to appoint a 
new trustee, the stockholders might file the 

bill v: i /•• ^^'' 

Actual notice of a deed is as effectual as 
constructive notice based on the record.. . 567 



1236 



INDEX. 



Page 
What is suflScient possession to consti- 
tute notice to judgment creditors or bona 
fide purchasers •... 1161 



WAR. 

"Attainder"; 
'Treason." 



See, also, _"Attainder" ; "Martial Law" 
* Prize" ; 

Transactions between individuals, which 
would be legal under ordinary circumstan- 
ces, are not void because done in conform- 
ity with laws enacted by an insurgent 
body actually organized as a government 
within a large territory, and in complete 
exclusion of the regular government 357 

"De facto," as descriptive of a govern- 
ment, is most correctly used as signifying 
a government completely, though only tem- 
porarily, established, in place of the lawful 
or regular government, occupying its caj)- 
ital and exercising its powers. In this 
sense the Confederate government was 
never a de facto government 357 

The Confederate government was not a 
de facto government in any sneh sense 
that its acts are entitled to judicial recog- 
nition as valid 357 

Acts of the Confederate government 
prejudicial to the interests of citizens of 
other states cannot be upheld in the fed- 
eral courts 357 

Where stock of a Virginia railroad com- 
pany, owned by a citizen of a loyal state, 
was confiscated by a decree of a Confed- 
erate court, and dividends thereon paid to 
its receiver without protest, lidd, that the 
company was liable after the war for the 
dividends so declared, but to an amount 
equal only to what the Confederate money 
in which they were declared was worth at 
the time 357 

All the inhabitants of the territory of 
the disloyal states are to be regarded as 
enemies of all the inhabitants of the loyal 
states, and the remedy for the recovery of 
debts owing by one to the other was sus- 
pended during the war 108 

Where the creditors were residente of a 
loyal state, a sale, during the War of the 
Rebellion under a power of sale in a trust 
deed whose grantors were residents of a 
state in rebellion, and were not in default 
when the war broke out, is void 108 

The right of redemption from the lien of 
the trust deed upon paying the debt may 
be enforced against the grantee of the 
creditor who purchased the lands on such 
sale 108 

Property was not "abandoned," in the 
meaning of the statute (13 Stat. 375), un- 
less the owner was voluntarily absent en- 
gaged in aiding or encouraging the Rebel- 
lion by arms or otherwise 493 

"Waters and Water Coiirses. 

See "Navigable Waters." 

WHABVES- 

A contract for the wharfage of a canal 
boat is a maritime contract 144 

There is a maritime lien upon a domestic 
vessel for wharfage, enforceable in admi- 
ralty 



WXLIiS. 

See, also, "Charities"; "Executors and 
ministrators"; "Trusts." 

A devise to "Zenas K. or his heirs; N. 
B. Ezra K. is to have a double portion 
of my estate more than Zenas K.'s other 
children,"— is a devise to Zenas K. and his 



144 
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heirs, but, m case of Zenas K.'s death be- 
fore testator's, to such of his children as 
shall be living at testator's death, Ezra to 
have a double portion 639 

A devise to W. as bishop of the Roman 
Catholic Church, or his successor, in trust 
for the benefit of the community attached 
thereto in which testatrix should die a 
member, Jield, not a good bequest to the 
'Sisters of St. Joseph," as beneficiaries, 
and to K., successor to W., as trustee. ... 75 

Under the Louisiana Code, a particular 
legacy is a charge upon the whole estate 
in preference to all others; it descends to 
the heir as a personal debt when he takes 
possession 902 

A bequest of "$20,000 out of the 6 per 
I cent, stock of the corporation of Washing- 
ton in my name, if so much should remain 
out of my personal estate after satisfying 
all previous bequests," is a specific legaey.1155 

A bequest of corporate stocks, or money 
in lieu thereof, with power to the executors 
to change the investment, hdd not a spe- 
cific legacy, but liable to contribution on 
deficiency of assets 921 

A devise for life to testator's wife, then 
to his son, passes the fee by implication to 
the son 510 

A devisee takes a fee by implication 
"where the will charges him personally 
with the payment of legacies 510 

It is not competent for the purpose of 
preventing a devisee from taking a fee by 
implication, where he is personally charged 
with payment of legacies, to show the val- 
ue of otibier real estate expressly devised to 
him in fee 510 

On renunciation by the widow, the re- 
mainder man takes an immediate estate 
subject to her dower 921 

wiTJsrsss. 

See, also, "Bankruptcy": "Costs"; "Deposi- 
tion"; ^'Trial." 

Affirmation instead of oath will only be 
permitted when the court is satisfied that 
the witness belongs to a society which pro- 
fesses to be conscientiously scrupulous of 
taking an oath 520 

Afiirmation instead of oath may be per- 
mitted where the witness has applied for 
admission to full participation in the mem- 
bership of the society of Quakers, and usu- 
alh?^ meets with them for worship .... 520 

Letters between partners concerning a 
lawsuit which they expect to and do begin 
are privileged; so are letters which concern 
only litigation of the party writing them. . 870 

A party remaining such on the record 
cannot, by any arrangement with his co- 
claimants, discharge himself from liability 
to the libelant, so as to become a compe- 
tent witness for them 1076 

The court can, against libelant's con- 
sent, discharge a claimant who has parted 
with all his interest, and make him a com- 
petent witness 1076 

In ejectment against two, if there be no 
evidence whatever of any possession by 
one, the jury may find a verdict for him at 
the bar, so as to authorize the other to ex- 
amine him as a witness 1119 

A shipmaster's protest may be read to 
discredit what he says on his examination 
in the cause 964 

WHITS ANT> mOTlCE OF 
SUITS. 

The provision of the constitution of Lou- 
isiana requiring the style of process to be 
"The State of Louisiana" does not apply 
to citations 493 
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The absence of a seal from a citation in 
the copy of a record of a Louisiana court 
is no proof that the original was without a 
seal. It being the practice of the clerks to 
omit the seal in copying -• • 493 

Absence of a seal from a citation is im- 
material after personal service thereof... 493 

A nonresident defendant, coming within 
a state for the purpose of defending a suit, 
cannot be legally served with process in 
another suit, even though the prior suit be 
first discontinued 51 

Service of subpoena upon persons whose 
names are alleged in ilie bill to be un- 



Page 
known, and who are designated therein by 
fictitious names, is void 351 

In ease of a bill in equity to stay pro- 
ceeding at law or a crossbill, an order for 
the service of a subpoena upon the attor- 
ney for the absent plaintifl£ will not be 
made when the judgment in the action at 
law has been enforced 104 

Shares of corporate stock lielA by a non- 
resident of the district, within which the 
corporation is domiciled, are not "personal 
property within the district," so as to au- 
thorize constructive service on the owner, 
under Rev. St. 738 468 
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